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Refugee Assistance Presidential determinations
(2 documents)

Energy DOE/ERA issues proposed rule on annual
reports from States and nonregulated utilities on
their progress in carrying out titles I and If of the
Public Utility Regulatory Policies Act of 1978;
comments by 6-18-79 (Part IV of this issue)

Health Care Proceedings HEW/FDA proposes
demonstration program for reimbursing participants
in certain administrative proceedings; comments by
6-18-79 (Part V of this issue) - .

lllegal Aliens Justice/INS sets forth new
regulations under which vehicles, vessels, and
aircraft used for transport may be seized and
forfeited to the U.S.

Veterans VA amends its regulations to implement
the Veterans® Disability Compensation and :
Survivors’ Benefits Act of 1978; effective 10-18-78

Agency Debt Collection GAO/Justice rule to
amend the Federal Claims Collection Standards by
stating new general requirements and elaborating
on certain existing requirements; effective 4-30-79

CONTINUED INSIDE
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- FEDERAL REGISTER Published daily, Monday through Friday, 22817 Emergency School Aid Act HEW/OE gives notice
(not published on Saturdays, Sundays, or on official holidays), - of closing date for receipt of applications for Special
by the Office of the Federal Register, National Archives and h Projects; closing date 6-11-79

Records Service, General Services Administration, Washington,

D.C. 20408, under the Federal Register Act (49 Stat. 500, as _ 22818 Fundifor the Improvement of Postsecondary

amended; 44 U.5.C. Ch. 15) and the regulations of the . Education . HEW/OE announces closing date for
Administrative Committee of the Federal Register (1 CFR Ch. I). ; receipt of applications for new awards for fiscal °
Distribution-is made only by the Superintendent of Documents, year 1979; closing date 6-11-79

U.S. Government Printing Office, Washington, D.C. 20402. - g -
: - 22722 Veterans Loans VA amends regulations relating

- The Federal Register provides a uniform system for making to mobile home loans to authorize a loan guaranty
availablg to the public regulations and legal notices issued by of 50 percent of the loan amount not to exceed
Federal agencies. These include Presidential proclamations and 17,500; effective 10~1-78
Executive Orders and Federal agency documents having general -
applicability and legal effect, documents Tequired to be ©22712 Banking Treasury/Comptroller issues a final

published by Act of Congress and other Federal agency interpretive ruling on loans to foreign governments,

documents of public interest. Documents are on file for public . . s . egs O ' 2
inspection in the Office of the Federal Register the day before %en‘ agencies, and instrumentalities; effective 517

they are published, unless earher filing is requested by the- ) .

issuing agency. '
22795 Nitrates and Nitrites USDA/FSQS gives notice of
The Federal Register will be furmshed by mail to subscnbers extension of time for submission of data communls

free of postage, for $5.00 per month or $50 per year, payable in b 7“_17_79
advance. The charge for individual copies of 75 cents for each Y,
issue, or 75 cents for each group of pages as actually bound

Remit check or money order, made payable to the _ 22755 Diagnostic X-Ray Systems HEW/FDA propoyes

Superintendent of Documents, U.S. Government Printing Ofﬁce, . to revoke certain provisions for assembly and
‘Washington, D.C. 20402. reassembly; comments by 5-17-79

There are no restrictions on the republication of material 22746 Improving Government Regulations NRC seeks
appearing in the Federal Register. comments on the value and usefulness of revisions

. . . - * . which would comply with E.O, 12044 comments by
Area Code 202-523-5240 . o 6-18-79

-

22960 Interstate Rail Carriers EPA issues proposed
noise emission standards for transportation
- equipment; comments by 6-1-79 (Parl Il of this
i issue)

22940 Energy Conservation Measures DOE establishes
regulations for cost sharing grant programs for
schools and hospitals and for buildings owned by
units of local government and public care
institutions; effective 4-17-79 (Part I of this issug)

22759 Forest Service Programs USDA/FS issues
proposal on procedures for involving the public in
the formulation of standards, criteria, and
guidelines; comments by 6-18-79

22912 Sunshine Act Meetings
- Separate Parts of This Issue

22940 Partll, DOE

22960 Partlll, EPA

22974 Part1V, DOE/ERA
23044 Part V, HEW/FDA
23058 Part V], FHLBB

23062 Part VI, Interior/FWS
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22697 Eastern Europe and Soviet Union, refugee * Rulings: -
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) See also Engineers Corps
EXECUTIVE AGENCIES -~ NOTICES
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Agriculture Department 22799 Science Board task forces
See Animal and Plant Health Inspection Service; 22799  Women in Services Advisory Commitiee
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* Civil Aeronautics Board Administration.
RULES RULES
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22746 - Breeding animals, intermediate credit export 22798  Below Red River area, La.
'sales program 22799  Holes Creek, West Carrollton, Ohio
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22960 Transportation equipment; interstate rail carriers 22802 Estes Lake Association
Pesticides; tolerances in food: 22802 Michigan Wisconsin Pipe Line Co.
22752  Propargite 22803  Montana-Dakota Utilities Co.
NOTICES - 22803 Northwestern Public Service Co.
Hearings: 22803 Public Service Co. of Indiana, Inc.
22807 California State Motor Vehicle Pollutlon Confrol 22803 Jonesboro, La., town of Lo
Standards ) L 22804  Tucson Gas & Electric Co.
22808 2,4,5-T and Silvex; suspension of registration of 22804 Upper Peninsula Power Co. :
certain uses
Pesticides, experimental use Ppermit applications; ‘
22807 American Cyanamid Co. :Sggal Home Loan Bank Board
2280? pegaiﬁzzétfg%ﬁ::;( t(o:?erxl*)ances : Federal Savings and Lozml Insuranlft; Corpomhon-
22806 1-(2-(2,4-Dichlorophenyl)-2-(2-propenyloxy) ethyl] 23058 _Conversion from mutual to stock-form
1H-imidazole o1 NOTICES hine A
22806  N-(1-Ethylpropyl)-3,4-dimethyl-2,6- 22912 Meetings; Sunshine Act
dmltrobenzeneamme ’
Federal Maritime Commission
Federal Commumcatlons Commission NOTICES
RULES © 22912 Meetings; Sunshine Act
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22738 Reregulation of television and radio Federal Prevailing Rate Advisory Committee
. broadcasting; correction NOTICES
Radio stations; table of assxgnments 22812 Meetings
22740 California
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22742 Oregon 22912 Meetings; Sunshme Act
22743 Wisconsin - . .
PROPOSED RULES Fiscal Service
Radio stations; table of assxgnments NOTICES
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Television stations; table of assignments: 22867 Indemnity Insurance Company of North America
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22810 FM broadcast applications ready and available for - ::,SLE: nd Wildlife Service
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available for processing ) 22820~ ,
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. 22822 |, Endangered and threatened species permits;
Federal Contract Compllance Programs Offlce applications; correction
PROPOSED RULES ]
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:«lg;scas : . Administrative practices and procedures:
Contract sanctions: : - ) 23044 Reimbursement for participation in
: dministrative proceedings
22835  Loffland Brothers Co. a P 8
Human drugs:
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Federal Deposit Insurance Corporatlon Radﬁol%%g?::l:l ﬁsgﬁﬁ labeling
NOTICES
22 -
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NOTICES
Federal Energy Regulatory Comm:ss:on Food additivies, petitions filed or withdrawn:
PROPOSED RULES 22816 Pfizer, Inc.
Electric utilities: Meetings:
22751 Conservation activities; voluntary annual 22812,  Advisory committees, panels, etc. (2 documenls)
22814
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Food and Nutrition Service

PROPOSED RULES-

Food Stamp Program:
State complamt procedure (correction)
. Statie agencies; performance reportmg system
{correction)

Food Safety and Quality Service

NOTICES -

Humanely slaughtered livestock; list of
establishments

Nitrates and nitrites in cured meat products;
-extension of time

Forest Service.
PROPOSED RULES
Forest service programs; standards, criteria-and
guidelines; public participation procedures
NOTICES
Environmental statements; availability, etc.:
Okanogan National Forest, Tonasket Ranger
District; Wash.
Okanogan National Forest, Twisp Ranger
District; Wash.
Okanogan National Forest, Winthrop Ranger
District; Wash.
Wallowa-Whitman National Forest, forest land
and resource management plan; Oreg.

General Accounting Office

* RULES

Federal claims collection; standards for the
administrative collection of claims

General Services Administration

RULES B

Procurement, Federal:

ADP systems and services; validation of
performance

4

Health, Education, and Welfare Department
See also Education Office; Food and Drug
Administration; Human Development Services
Office; National Institute of Occupational Safety
and Health.

" NOTICES'

Meetings:
Bilingual Education National Advisory Councxl

Hearings and Appeals Offi ce, Energy Department

RULES

Qil; administrative procedures and sanctions:
Applications for exception; ex parte contact

__'restrictions

Heritage Conservation and Recreation Service
NOTICES

Historic Places National Reglster' additions,

deletions, etc.: .
Alabama et al. -

Historic Preservation, Advisory Council

NOTICES

_Meetings - ) . . .

22728
22727
22727

22704
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22765
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22911
22892

22911
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22880
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Human Development Services Office

RULES

Mentally retarded university affiliated fac1ht1e5'
grants for construction

Undergraduate and graduate programs in social
work; grants for expansion and development
Vending stands for the blind on Federal property

Immigration and Naturalization Service

RULES

Aliens, illegal transportation; seizure and forfeiture
of vessels, vehicles, and aircraft

Interior Department

See Fish and Wildlife Service; Heritage
Conservation and Recreation Service; Land
Management Bureau; Reclamation Bureau.

International Trade Commission
NOTICES
Import investigations:

Fish and shellfish from Canada

Interstate Commerce Commission

RULES

Railroad car service orders:
Hopper cars, covered; distribution

PROPOSED RULES

Practice rules:

- Administrative appeals from Motor Carrier Board
decisions

NOTICES

Hearing assignments .

Motor carriers: ’
Permanent authority applications
Permanent authority applications; correctlon
Temporary authority applications

Petitions filings:
National Tank Truck Carriers, Inc.

Railroad services abandonment:
Los Angeles & Salt Lake Railroad Co.
Mount Hood Railway
Oregon Short Line Railroad Co.
Oregon-Washington Railroad & Navigation Co.
St. Louis Southwestern Railway Co.
Spokane International Railroad

Justice Department
See Immigration and Naturalization Semce. Law
Enforcement Assistance Administration.

Labor Department

See Federal Contract Compliance Programs Office;
Labor Statistics Bureau; Mine Safety and Health
Administration; Occupational Safety and Health .
Administration.

Labor Statistics Bureau -

- NOTICES

Meetings:
Labor Research Advisory Council Committees

Land Management Bureau

NOTICES

Applications, etc.: -
New Mexico (2 documents) )

Environmental statements; availability, etc.:
Paria Canyon, Paiute, and Vermillion Cliffs
Wilderness, Ariz.
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Adjudication; pensions, compensation, dependency,
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Disability compensation and survivors' benefits;
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Loan guaranty:
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Cooperative Studies Evaluation Committee

Western Area Power Administration

NOTICES

Power rate adjustments: -
Central Valley Project, Calif.
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Presidential Documents

Title 3— )
The President

{FR Doc. 79-12049
Filed 4-13-79; 3:50 pm]

Billing code 3185-01-M _ -

Presidential Determination No. 79-7 of March 20, 1979 :

’ Determination Pursuant to Section 2(c)(1) of the Migration and

Réfugee Assistance Act of 1962, as Amended, (the “Act”) Au-
thorizing the Use of Up to $1,130,000 of Funds Made Avail-
able From the United States Emergency Refugee and Mlgra-,
tion Assistance Fund

Memorandum for the Secretary of State

~.In order to meet unexpected urgent needs arising in connection with the

resettlement of political refugees primarily from Eastern Europe and the Soviet
Union carried out by American Voluntary Agencies, I hereby determine,
pursuant to Section 2(c)(1) of the Act, that it is important to the national
, interest. that up to $1,130,000 from the United States Emergency Refugee and

. ngratlon Assistance Fund be made available for grants to these agencies

through the Department of State, toward resettlement expenses incurred with
respect to refugees who entered the United States before October 1, 1978.

The Secretary of State is requested to inform the appropriate commitfees of
thtih Congress of this Determination and the obligation of funds under this
authority.

The Determination shall be pubhshed in the Federal Register.

- THE WHITE HOUSE, /»; %/

Washington, March 20, 1979,
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[FR Doc. 78-12050
Filed 4-13-79; 3:51 pm]~
Billing code 3195-01-M

Presidential Determination No. 79-8 of March 27, 1979

Determination Pursuant to Section 2(c)(1) of the Migration and
Refugee Assistance Act of 1962, as Amended, (the “Act”) Au-
thorizing the Use of $285,000 of Funds Made Available Under
the United States Emergency Refugee and Migration Assist-
ance Fund

Memorandum for the Secretary of State

In order to,meet unexpected urgent needs of refugees who fled from Ethiopia
to Sudan, I hereby determine, pursuant to Section 2(c){1) of the Act, that it is

Jimportant to the national interest that up to $285,000 from the United States

Emergency Refugee and Migration Assistance Fund be made available for
assistance to such refugees through the United Nations High Commissioner for
Refugees.

The Secretary of State is requested to inform the appropriate' committees of
the Congress of this Determination and the obligation of funds under this
authority.

* This Determination shall be published in the Federal Register.

Washington, March 27, 1979, °

-

THE WHITE HOUSE, : ‘O{”f/7 Rt
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in the
Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold

- by the Superintendent -of Documents.
Prices of new books are listed in the first
FEDERAL REGISTER issue of each month.

' GENERAL ACCOUNTING OFFICE
JUSTICE DEPARTMENT
4 CFR Parts 101, 102,104

Agency Debt Collection Programs;
Changes in Requirements

AGENCIES: General Accounting Office—
Department of Justice.

ACTION: Final rule.

SUMMARY: This action, which amends
the Federal Claims Collection
Standards, states certain new general

requirements and elaborates on certain .

existing requirements applicable to
agency debt collection programs. These
changes have been prompted by the

* growing problem of collecting debts
owed to the Government. The changes
should motivate debtors to pay more
promptly, improve the efficiency and
effectiveness of agency collection

* programs, and reduce the need for
referring uncollectible debts to the
Department of Justice for suit.

EFFECTIVE DATE: April 30, 1979.

FOR FURTHER INFORMATION CONTACT:
Daniel P. Leary, Director of the Claims
Division, U.S. General Accounting
Office, Room 5858, 441 G Street, NW.,

“Washington, D.C. 20548, (202) 275-3102. °

SUPPLEMENTARY INFORMATION: These
changes have been prompted Iargely by
the increasing concern wi
Government about the adequacy of
present collection systems and
procedures for collecting the enormous
inventory of debts owed to the
Government. Agencies reported bad
debt losses of $3 billion as of September
30, 1977—an increase of 35 percent over
the pricr year. This problem is described
more fully in the Comptroller General's
-statement of December 18, 1978, before

- the’Subcommittee on Taxation and Debt

Management Generally of the Senate
Finance Committee.

Debt collection in the Federal
Government tends to be a slow and
expensive process and increasing
numbers of debt claims are being
referred to the Department of Justice for
suit. These regulatory changes will
improve the effectiveness of agency
collection efforts principally by adopting
two practices that are common in the
commercial world—charging interest on
delinquent debts and on unpaid
balances of debts being paid in
installments and reporting delinquent
debts to commercial credit bureaus.

The reasons for these amendments
are as follows: '

4 CFR 101.1 is revised to advise
agencies that additional guidance and
instructions are contained in the GAO
Manual for guidance of Federal
agencies.

4 CFR 102.2 is revised to specify that
initial demands for payment should
inform the debtor.of the applicable
policies for charging interest, as
provided in the Treasury Fiscal
Requirements Manual, and to provide
for reporting delinquent accounts to
credit bureaus. Informing debtors of
these policies should prompt debtors to
assign a priority to their obligations to
the Federal Government comparable to

. that given to their other financial .

obllganons Additional minor changes
allow for issuing demand letters more
frequently than at 30-day intervals and
provide that debtors who dispute their
debt be requested to furnish available
supporting evidence.

4 CFR 102.4 is a new requirement that
agencies establish procedures for
reporting delinquent debts to credit
bureaus. This is an effective practice in
the private sector that can be adopted

‘by agencies to strengthen their

collection programs.

4 CFR 102.11, regarding interest,
includes a new reference to the
requirements in the Treasury Fiscal
Requirements Manual for charging |
interest on delinquent accounts. This
policy should encourage debtors to give
higher priority to repaying their Federal
obligations.,

4 CFR 10212 is a new provision
requiring agencies to analyze collection
costs and pointing out potential uses of
the data in agency collection programs.

4 CFR 102.14 encourages agencies to
use automation to the extent cost
effective and feasible. Debt collection
activities are readily adaptable to
aulomation and most agencies’
collection programs are already
automated to some degree. This
provision should further encourage the
present trend.

4 CFR 102.15 is a new provision
stressing that efforts should be made to
identify and deal with the causes of
over-payments, delinquencies, and
defaults.

4 CFR 104.2 is amended to include
credit bureaus as a source of locator
assistance.

Accordingly, 4 CFR Parts 101, 102, and
104 are amended as follows:

PART 101—SCOPE OF STANDARDS

1.4 CFR 101.1 is amended to read as
follows:

§101.1 Prescription of standards.

The regulations in this chapter, issued
jointly by the Comptroller General of the
United States and the Attorney General
of the United States under section 3 of
the Federal Claims Collection Act of
19686, 80 Stat. 309, prescribe standards
for the administrative collection,
compromise, termination of agency
collection, and the referral to the

" General Accounting Office, and to the

Department of Justice for litigation, of
civil claims by the Federal Government
for money or property. Additional
guidance is contained in Title 4 of the
General Accounting Office Manual for
Guidance of Federal Agencies.
Regulations prescribed by the head of
an agency pursuant to section 3 of the
Federal Claims Collection Act of 1966
will be reviewed by the General
Accounting Office as a part of its audit
of the agency’s activities.

2. The table of sections for 4 CFR Part
102 is amended to read as follows:

PART 102—STANDARDS FOR THE
ADMINISTRATIVE COLLECTION OF-
CLAIMS

Sec.
1021
102.2

Aggressive agency collection action.

Demand for payment. *

1023 Collection by offset.

1024 Reporting delinquent debts to
commercial credit bureaus.

1025 Personal interview with debtor.

1026 Contact with debtor’s employing
agency.
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102.7 Suspension or revocation of license or
eligibility.

102.8 Liquidation of collateral.

102.9 Collection in installments.

102.10 Exploration of compromise.

102.11 Interest.

10212 Analysis of costs.

102.13 Documentation of administrative
collection action. T

102.14 Automation. -

102,15 Prevention of overpayments,
delinquencies, and defaults.

102,16 Additional administrative collection
action. ) ’

Authorify: Sec. 3, 80 Stat. 309; 31 U.S.C. 952.

3. Section 102.2 is revised to read as
follows: ’

specified in the initial notification,
unless satisfactory payment
arrangements are made by the date due.
Agengcy procedures for reporting )
delinquent debts to credit bureaus must
give due regard to compliance with the
Privacy Act of 1974, as amended, 5
U.S.C. 552a, which'includes the
following requirements: (a) promulgate a
“routine use” for the disclosure; (b} keep
an accounting for disclosures and make
them available to the debtor; {c) provide
the credit bureaus with corrections and
- notations of disagreement by the debtor;
and (d) make reasonable efforts fo
assure that the information to be -
. o reported is accurate, complete, timely,
§102.2 Demand for payment. and relevant. Prior to exercising the
Appropriate written demands shall be  option of reporting delinquent debis to
made upon a debtor of the United States = commercial credit bureaus, agencies
in terms which inform the debtor of the ~ should send a demand letfer advising
consequences of his failure to cooperate. the debtor that such reporting will take
In the initial notification, the debtor place withina SP"?CIﬁEdPeﬂPd of time
should be informed of the basis for the unless, the debtor makes satisfactory
indebtedness, the applicable payment arrangements or dem_onstrates
requirements or policies for charging some basis on which the debt is
interest and reporting delinquent debts legitimately disputed. ¢ .
to commercial credit bureaus, and the - 6. Section 102.11 is revised as follows:
date by which the payment is to be
made (date due). The date due should be §102-11 Interest.
specified and, normally, should be not In the absence of a different rule
more than 30 days from the date of the prescribed by statute, contract, or
initial notification. Three progressively _ regulation, interest should be charged on
stronger written demands at not more delinquent debts and debts being paid in
than 30-day intervals will normally be _installments in conformity with the -
made unless a response to the first or Treasury Fiscal Requirements Manual.
second demand indicates that further When a debt is paid in installments, the
demand would be futile and the debtor’s  installment payments will first be
response does not require rebuttal. applied to the payment of accrued
Further excéptions may be made where  interest and then to principal, in
it is necessary to protect the accordance with the so-called “U.S."
Government's interests (e.g.. the statute ~ Rule,” unless a different nile is
of limitations (28 U.S.C. 2415)). Agencies  prescribed by statute, contract, or
should respond promptly to regulation. Prejudgment interest should
communications from the debtor. not be demanded or collected on civil
Agencies should advise debtors who
. dispute the debt to furnish available
-evidence to support their contentions.

§§ 102.4-102.12 Redesignated as

statute under which the claim arises
authorizes the collection of such
interest. See Rodgers v. United States, *

§§ 102.5-102.11,.102.13, 102.16. 33;‘28' 371é 102.12 is added, readin
4. Sections 102.4, 102.5, 102.6, 102.7, ,fou;w:ew ~elsadded reading as

102.8, 102.9, 102.10, 102.11, qnd 102.12 are
redesignated as 102.5, 102.6, 102.7, 102.8,
102.9, 102.10, 102.11, 102.13, and 102.16

§102.12 Analysis of costs. _
" Agency collection procedures should.

respectively. . provide for periodic comparison of costs -
5. A new §102.4 is added, readingas ~ incurred and amounts collected. Data on
follows: - costs and corresponding recovery rates

for debts of different types and in
various dollar ranges should be used to
compare the cost effectiveness of
alternative collection techniques,
establish guidelines with respect to the
points at which costs of further
collection efforts are likely to exceed
recoveries, assist in evaluating offers in.
compromise, and establish minimum
debt amounts below which collection

§ 102.4 Reporting dellnqlfenf debts to
commercial credit bureaus.

Agencies-shall develop and implement
procedures for reporting delinquent
debts to commercial credit bureaus. Ini
the absence of a different rule
prescribed by statute, contract, or
regulation, a debt is considered
delinguent if not paid by the date due

penalty and forfeiture claims unless the _

efforts need not be taken. Cost and
recovery data should also be useful in
justifying adequate resources for an
effective collection program. ,

8. A new § 102.14 is added, reading ag
follows:

§ 102.14 Automation.

. Agencies should automate their debt
collection operations to the extent it is
cost effective and feasible.

8. A new § 102.15 is added, reading ag
follows:

§102.15 Prevention of overpayments,
delinquencies, and defaults,

- Agencies should establish procedures

- to identify the causes of overpayments,

delinquencies, and defaults and the
corrective actions needed. One action”
that should be considered is the
reporting of debts or loans, when first
established, to commercial credit
bureaus.

.

PART 104—STANDARDS FOR
SUSPENDING OR TERMINATING
COLLECTION ACTION

§ 104.2 [Amended]

10. 4 CFR 104.2 is amended by adding
“s and credit bureaus” to the end of the
second sentence.

Dated: March 19, 1979.
Elmer B. Staats,
Comptroller General of the United. States.
Dated: April 5, 1979.
Griffin B.Bell,
Attorney General of the United States.
[FR Doc. 78-11832 Filed 4-16-79; 8:43 am

BILLING CODE 1610-01-M
BILLING CODE 4410-01-M

OFFICE OF PERSONNEL
MANAGEMENT

Excepted Service; Agency for
International Development

5 CFR. Part 213

AGENCY: Office of Personnel
Management.

AcTION: Final rule.

SUMMARY: This amendment changes the
title of a position from Confidential
Assistant to the Assistant Administrator
(Africa) to Special Assistant to the
Assistant Administrator {Africa) to more
appropriately reflect the duties of the
position. ' |
EFFECTIVE DATE: March 23, 1979, ‘

FOR FURTHER INFORMATION CONTACT: :
William Bohling, 202-832-4533.

" Accordingly, 5 CFR 213.3368(h)(1) is
amended as set out below:
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§213.3368 Agency for International
Development.

* * %* * *

- (h) Office of the Assistant
Administrator for the Bureau of Afnca
-(1) One Special Assistant to the
Assistant Administrator.

(5 U.S.C. 3301,73302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218)

Office of Personnel Management.
Beverly M. Jones, -

Issuance System Manager.

[ER Doc. 79-11913 Filed 4-16-79; 8:45 am]
BILLING CODE 6325-01-M

a

OFFICE OF PERSONNEL -
MANAGEMENT ’

- 5CFR Part 213

Excepted Service; Department of
Commerce

_ AGENCY: Office of Personnel
Management. -

* ACTION: Correction to final rule.

" sSUMMARY: This amendment corrects a
document published on November 8,
1977 (42 FR 58151) which erroneously -
listed {w) Industry and Trade
Administration and adds the listings to
{m) Office of the Assistant Secretary for
Industry and Trade. -

EFFECTIVE DATE: April 17, 1979. .
FOR-FURTHER INFORMATION CONTACT:'
. William Bohling, 632-4533.

Accordingly, 5 CFR 213.3314(w]) is
revoked and (m)(23), (24}, (25), and (26)
*.are added as set out below:

§ 213.3314 Department of Commerce.

* * * * *

(m) Office of the Assistant Secretary
forIndustry and Trade. * * *

{23) One Secretary (Steno) to the
Deputy Assistant Secretary for -
Administrative and Legislative Policy.

(24) One Confidential Assistant, one
Policy Analyst, and one Senior Policy
Analyst to the Deputy Assistant

. Secretary for Trade Regulation.

(25) One Secretary to each of the
following: Deputy Assistant Secretary
for East-West Trade; Deputy Assistant
Secretary for Field Operations; Deputy
Assistant Secretary for Domestic
Business Development; Deputy
Assistant Secretary for International
Economic Policy and Research; Deputy
Assistant Secretary for Export
Development; and Deputy Assistant
Secretary for Trade Regulation.

1

(26) One Confidential Assistant to the
Deputy Assistant Secretary for.East-
West Trade.

* * * * &

{w) Revoked.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1854~
1958 Comp., p. 218)

(Office of Personnel Management.

Beverly M. Jones,

Issuance System Manoger.

[FR Doc. 79-11909 Filed 4-16-78; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Energy

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment changes the
title of a position from Confidential
Assistant to the Chairman (Office of the
Secretary)-to Confidential Assistant to
the Chairman (Federal Energy
Regulatory Commission) to reflect an
organizational transfer. This position
formerly existed at the Federal Power
Commission and was subsequently
transferred to the Department of Energy
on September 30,1977.

EFFECTIVE DATE: March 22, 1979.

FOR FURTHER INFORMATION CONTACT:
William Bohling, 202-632-4533.
Accordingly, 5.CFR 213.3331(c)(1) is

- amended as set out below:

§ 213.3331 Department of Energy.

* * * * -«

(c) Federal Energy Regulatory
Commission.

(1) One Confidential Secrelary and
one Confidential Assistant to the
Chiairman.

{5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954—
1958 Comp., p. 218)

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manoger

{FR Doc. 79-11912 Filed 4-16-78; &:45 am)

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of

* Health, Education and Welfare

AGENCY: Office of Personnel
Management.

AcTION: Final rule.

SUMMARY: This amendment (1) changes
the titles of certain positions at the

. Department of Heal%h. Education and
BT

Welfare from two Special Assistants to
the Deputy Assistant Secretary for
Legislation (Congressional Liaison) to
one Special Assistant to the Deputy
Assistant Secretary for Legislation
(Health) and to one Special Assistant to
the Deputy Assistant Secretary for
Legislation (Education) to more
appropriately reflect the duties of the
positions and to reflect organizational
transfers, (2) revokes certain positions .
because the need for the jobs no longer
exists and (3) excepts under Schedule C
cerlain positions because they are
confidential in nature. Appointments
may be made to these positions without
examination by the Office of Personnel
Management.

EFFECTIVE DATES: Title changes and
revacations—November 21, 1978;

~ Director & Deputy Director,

Congressional Liaison—February 16,
1979.

FOR FURTHER INFORMATION CONTACT:

- William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3316(f)(7) &
(11) are amended; (f)(10) is revoked and
(f)(15) is added as set out below:

§213.3316 Depariment of Health, ,
Education and Welfare.
- » - E d *

(f) Office of the Assistant for
Legislation.” * *

(7) Two special Assistants to the
Deputy Assistant Secretary for

Legislation (Education].
(10) [Revoked].

(11) Two Special A551stants to the
Deputy Assistant Secretary for
Legislation (Health).

* * * * L 4

(15) One Director and one Deputy
Director, Congressional Liaison.

(5 U.S.C. 3301,330%, EO 10377 3CFR 19:»4—
1958 Comp., p. 218)

Office of Personnel Management.

Bevesly M. Jooes,

Issvozce Systerms Manoger.

{FR Doc. 79-11911 Filed 4-16-7%: &45 ax}

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Labor

AGENCY: Office of Personnel
Management.

AcCTION: Final rule.

SUMMARY: This-amendment changes the
title of a position from Confidential
Assistant to the Assistant Secretary for
Policy Evaluation and Research to
Private Secretary to the Assistant
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Secretary for Policy Evaluation and

Research to more appropriately reflect

the duties of the pasition.

EFFECTIVE DATE: April 2, 1979.

FOR FURTHER INFORMATION CONTACT:

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3315({a)(8}is ~

amended as set out below:

§ 213.3315 Department of Labor..
(a) Office of the Secrefary. * * *
(3] One Private Secretary to-each
Assistant Secrefary of Labor appoinfed
by the President. -
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR1954-
1958 Comp.. p. 218}
Office of Personnel Management. -
Beverly M. Jones, L
Issuance System Manager: }
[FR Doc. 79-11910 EiIed&-!G—?Q:B:fisam] -
BILLING CODE 6325-01-M

DEPARTMENT OF JUSTICE.

Immigration and Naturahzatlon
Service .

8 CFR Part 274

‘Seizure and Forfeiture of Vehlcres,
Vessels and Aircraft

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final Rule..

SUMMARY: This Final Rulemaking Order
Sets forth new regulation of the
immigration and Naturalization Service
to provide rules under which vehicles,
vessels, and aircraft used to transport

_ aliens into the United States in violation
of law may be seized by authorized and
designated immigration officers and
forfeited to the United States. These
new regulations also provide that if a
‘seized conveyance was sfolen, or the
owner had no knowledge of the illegal
activity, it shall be refurned fo the
owner expeditiously. These new  _
regulations are necessary and intended,
to comply with the directive of the
Congress that the Attorney General
promulgate regulations implementing the
above statue which provide for the
prompt return to-the owner of
conveyances. which are not in fact .
subject to seizure and forfeitufe under
this statute.

EFFECTIVE DATE: May 17, 1979.

FOR FURTHER INFORMATION CONTACT:
Paul W. Schmidt, Deputy General
Counsel, Immigration and naturalization
Service. Telephone: (202) 633-3195 or .
James G. Hoofnagle, Jr., Instructions
Officer, Immigration and naturalization
Service. Telephone: (202) 633-3048.

-
v

SUPPLEMENTARY INFORMATION: On
November 2,.1978, the President signed
Pub. L. 95-582 into law. Section: 2 of that
statute amends section 274 of the
Immigration and Nationality Actto
provide that any vehicle, vessel, or
aircraft which is used in the commission

-of a violation of subsection (a} of section

274 of the Act shall be subject to seizure
and forfeiture except when the owner,
master, or other person it charge of the
vehicle, vessel, or aircraff was not, af

the time of the alleged illegal act, a
consenfing party or privy thereto or
where the illegal act occurred while the
vessel, vehitle, or aircraft was in the
illegal possession of any person other ~
than the owner, as established by the.

_ criminal laws of the United States, or of

any States. This statute further provides

“that should the conveyance be

improperly seized, it shall be
expeditiously returned-to-the owner, -
master, or-other person in charge
thereof, and the Government shall not
charge any expense incidental to the
seizure to that individual. This statute
also provides that all provisions of law
relating fo the seizure, forfeiture, and
disposition of vessels, vehicles, and
aircraft for violations of customs law
shall apply to violations of the
provisions of this statute subject to the
exceptions noted. -

On January 29, 1979, at 44 FR 5671, the
Service published proposed rules in the

- Federal Register to implement the
- provisions of Pub. L. 85-582.

It response to the notice of proposed
rulemaking, the Service received one
oral and three written representations.

A general criticism of the regulations
was that they appeared to shift the
burden of proof to the persons seeking
to reclaim the seized vehicle.

These regulations were drafted to
provide fair and equitable procedures
for the determination of claims. Care
has been taken fo insure that only

- vehicles which are in fact subject to -

seizure under the law will acfually be
seized, and that the owner will have
every opportunity to present his case
against seizure. Also, the regulations
provide for the expeditious refurn to the
owner of improperly seized vehicles. We
note that the customs laws, which are
adopted by reference in new § 274(b)(4)
of the Act, provide that once the

Government has shown probable cause -

for institution of a forfeiture proceeding,

" the burden of proof shifts to the party

claiming the property. See 19 U.S.C.
1615. Therefore, we see no need to
change the general structure of these
regulations, which parallel to the.extent
possible, existing regulations of the
Department of Justice and Department

-

of Treasury which are applicable to
seizures of conveyances under the
customs and narcotics laws.

There was criticism of proposed 8
CFR 274.1(a) which establishes a
presumpfion that a person knows of
illegal activity if the facts and
circumstances are such that a person of
reasonable diligence would be expected
to know of the illegal activity, One
commentator suggested that such a
presumption was so vague as to be
unconstitutional,

The presumption set fortk in proposed
8 CFR 274.1(a) is reasonable. Often, it
will be impossible for the Government
to obtain direct evidence from the ownér
as to his degree of knowledge. In such
cases, the Government necessarily must
be allowed to derive reasonable
inferences as to the s¢ope of knowledge
from the facts and circumstances
surrounding the illegal activities. This
regulation does no more than
incorporate the normal rule for proof of
knowledge by circumstantial evidence.

Another comment was critical of the
use of arrest records under proposed 8
CFR 274.1(g) in determining whether u
person had a record or reputation for
violaling laws for related crimes. The
definition contained in the regulation is
reasonable and is basically a
restatement of the definition contained
i 28 CFR 9.2(j), the Department of
Justice regulation applicable to the
processing of civil forfeitures under
customs and narcotics laws.

There was an objection to the

- delegation of seizure authority to all

immigration officers. We see no
impropriety in such a delegation. The
Attorney General’s authority under the
Immigratiorr and Nationality Act may be

"delegated to any Government employee

as lte sees fit. Inmigration officers are
the general class of employees
designated under section 101{a)(38) of
the Act to perform general line
enforcement functions under the Act.

There was also criticism of the
provision for a personal interview set
forth in proposed 8 CFR 274.5(b) because
the inferview provided is with an officer
other than the one who initially
encountered the conveyance.

This provision is analogous to the
provision in 8 CFR 287:3 for examination
of arr alien arrested without a warrant
by an officer other than the arresting
officer. We believe that this interview
procedure-will protect the interests of
both the awner and the Government by
providing an early opportunity for
presentation of evidence which may
have been overlooked or unavailable al
the time seizure was authorized. We feel
that an officer who is not personally
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-involved in the original encounter with
the coriveyance would be.in the best
position to conduct this review. Nothing
in the regulation precludes an owner
from talking to the officer who originally
encounfered the conveyance.

One oral and one written
representatlon suggested that airlines
engaged in “air transportation” be
excluded from coverage. Suchan
exclusion is both unwarranted by the

. statutory language-and unnecessary,

. since both the'statute and the

- regulations contain‘ample protections
- for innocent owners. One commentator

basically acknowledgéd this but felt that
even greater protections were needed to
prevent an improper seizure of an
aircraft by an immigration officer who
might misconstrue the law and
regulations relating to protection of
innocent owners. The possibility raised
by these comments should and will be

- averted by appropriate instructions and’

-.guidance to field officers. A specific
exception to seizure authority for
commercial aircraft will not be created
in these regulations.

The question was also raised as to the
authority for the 72-hour temporary
holding period provided in proposed 8
CFR 274.1(k) which is to allow the -
Service to ascertain ownership of the
conveyance and whether or not it is
subject to seizure. This provision is
necessary to allow the INS to effectuate’
the congressional purpose of seizing
only-those conveyances which are
properly sub]ect to seizure under the
law. This provision protects the interests
of both the owner and the Government.
The 72-hour period is a maximum, and

_ proposed 8 CFR 274.5(a) requires the

INS fo act as expeditiously as possible
to determine ownership and whether or
not the vehicle is subject to seizure.
Moreover, temporary holding does not
- preclude the owner from reclaiming the
vehicle up until the time the Service
declares that a seizure under the law
has occurred. Therefore, we see no
reasons for changing proposed 8 CFR
2741(k). . -
__-It was suggested that we specify in
the regulations the method by which
notice would be effected. This is
_ unnecessary, because existing 8 CFR
103.5a already sets. ‘forth general
procedures for the service of notification

- _required under the regulations. The

method for effecting notice will also be

- addressed in Service operations -

instrictions.

Another suggestion was that the
regulations specifically state that the
- U.S. Attorney has discretion to review
each judicial forfeiture case referred by

- the Service to detemune the

a

appropriateness of filing condemnation
proceedings. We believe that such an
exercise of prosecutorial discretion is an
inherent power of the U.S. Attorney and
need not be specified in Service
regulations.

One commentator felt that the first

- sentence of proposed 8 CFR 274.13(b)

was confusing. We have rewritten it for
clarity.

A commentor also believed that
portions of proposed 8 CFR 274.14(a)

. were vague in that the date of mailing

the notice of seizure should be specified
as the date from which the 30 day period
for filing a petition would run. We have
modified this section to conform to 8
CFR 103.5a relating to service of
notification by the Service. Under 8 CFR
103.5a(b) service by mail adds three
days to the prescribed period for
response.

Another comment suggested that
proposed 8 CFR 274.15 should be
amended to specify that investigation of
petitions in cases referred to the U.S.
Attorney should be conducted by the
Service, since the U.S. Attorney has no
independent investigative resources. It

was pointed out that this practice would

conform to that set forth in 28 CFR
9.3(b). We believe that this suggestion is
well taken and have adopted it into the
final version of 8 CFR 274.15.

A suggestion was made that the
Government could minimize its possible
expenses under proposed 8 CFR 274.5(c)
by agreeing to pay the owner's expenses
of transporting the vehicle back to the
place of seizure if requested by the
owner. This would eliminate possible
claims for damage in transit. In the
alternative, the Government could agree
to transport the vehicle if the owner
executed a release/waiver of liability.
We have considered this suggestion and
believe that 8 CFR 274.5(c) as proposed
is the most efficient way for the
Government to carry out its obligations
under section 274(b){2) of the Act. In
light of the wording of section 274(b)(2),
we do not believe that the Government
can require a release of liability as a
condition to transportation of the
vehicle back to the place of seizure if
requested by the owner.

Another suggestion was that proposed
8 CFR 274.12 be amended to include
time limits for decision on a petition and
provision for a written waiver by a
petitioner of simultaneous judicial
forfeiture proceedings. The ﬁlmg ofa
claim for administrative relief, in and of
itself, does not relieve the Government
of its obligation promptly to afford a
claimant an opportunity for a judicial
hearing on the propriety of the
forfeiture. We do not believe that

anything in the proposed regulations is
inconsistent with this general principle.
We believe that waiver provisions could
be worked out on a case by case basxs
with the issuance of operations
instructions if necessary. We do not
believe that it is necessary or
appropriate to put a specific time limit in
the regulations for acting on petitions.
Finally, a commentor believed that the
term “proceeds of sale” as used'in
proposed 8 CFR 274.16 should be
defined in the regulations in order fo
foreclose any possible argument by a
lending institution that it is entitled to -
recover the full amount of the lien
regardless of the amount received at

sale. We believe that it is clear, without |

further definition, that the term
“proceeds of sale” refers to the money
received by the Government upon the
sale of the conveyance. The floor
debates preceding the enactment of _
section 274(b}) clearly indicate that
Congress did not intend that lending
institutions have their interests satisfied
over and above the amount received at
sale.

Accordingly, the regulations will be
adopted as proposed, but with the
following minor changes:

1. Proposed 8 CFR 274.5(b} has been ~
amended to provide the- owner of the
vehicle shall be informed that he may
request a personal interview with an
immigration officer within 72 hours affer
service of notice of seizure, rather than
within 72 hours after receipt of notice of
seizure. This brings 8 CFR 274.5(b) into
conformily with 8 CFR 274.14{a}.

2. Proposed 8 CFR 274.13{b) regarding.
straw purchase transactions has been
redrafted for clarity.

3. Proposed 8 CER 274.14(a) has been
revised to provide thatin order fora
petition for mitigation of forfeiture to be
timely filed, it must be filed within 30
days of service of the notice of seizure.

4. Proposed 8 CFR 274.15 will be
amended by adding a new subparagraph

{b) to require the regional commissioner = _

to conduct an appropriate investigation
into the petitions for mitigation and
remission submitted to the U.S.
Attorney.

In the light of the foregoing. Chapter I
of Title 8 of the Code of Federal
Regulations is hereby amended as set
forth below.

In Part 274 the title of the Part and
§ 274.1 are revised, and §§ 274.2—274 16
are added to read as follows:
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" PART 274—SEIZURE AND . y
FORFEITURE OF VEHICLES, VESSELS
AND AIRCRAFT

Sec

2741 Deﬁmtlons

274.2 Officers who will make seizures.

274.3 Custody and other duties of the .
regional commissioner.

2744 Conveyances subject to seizure.

274.5 Return to owner of improperly seized
conveyances; opportunity for personal
interview.

274.8° Appraisal.

2747 Notice to reglstered owner and lleq
holder of seizure. . '

2748 Advertisement. .

2749 Requirements as to clmm and bond.

274,10 Summary forfeiture. ~

27411 Judicial forfeiture.

27412 Petitions for remxssxon or mmgatlon
of forfeiture

27413 Provisions apphcable to particular .
situations.

27414 Time for filing petitions.

27415 Handling of petitions.

274,18 Holder of a valid lien or other third
party interest in a vehicle. |

Authority: The provisions of §§ 274.1-.16
are issued under section 274(b) of the

Immigration and Nationality Act (8 U.S.C.

1324(b)), as amended by Pub. L. 95-582 (92

Stat. 2479), and Sec. 103 of the Act (8 U.S. C

1108).

§274.1 Definitions.

As used in this part, the following
terms shall have the meanings specified:

(a) The term “consenting party or
privy to the illegal act” means that the_
person knew of the illegal activity. A
person shall be presumed to have
knowledge of an illegal activity if the
facts and circumstances are such that a
person of reasonable diligence would be
expected to know of the illegal activity.

(b) The term “conveyance” means a
vessel, vehicle, or aircraft as used in

section 274(b) of the Act. A trailer shall 7

be considered a vehicle if it is being
towed or readily capable of being
towed. However, an immobilized house
" trailer which has been placed on
permanent foundations, which is not
readily mobile, is not a vehicle subject
to seizure.

(c) The term “custodian” means the
regional commissioner who under
§ 274.3 has been designated to receive
and maintain in storage all conveyances
seized pursuant to the Act.

(d) The term “lienholder” means a

person who holds a security interestina .

conveyance.

(e) The term “owner"” means the
person who holds primary and direct
title to the conveyance, as opposed to a
person who holds a security interest in
the conveyance. -

"(f) The term “person” meafis an
individual, partnership, corporation,

1

joint business enterprise, or other entity
capable of owning a conveyance.
(g) The term “record” means an arrest

followed by a conviction, except thata °

single arrest and conviction and the
expiration of any sentence imposed as a
result of such conviction, all of which
occurred more than ten years prior to
the date the petitioner acquired his
interest in the seized property, shall not
be considered a record: Provided,
however, That two convictions shall
always be._considered a record
regardless of when the convictions
occurred: And prawded furt{wr, That the
regional commissioner may, in his
discretion, consider as constituting a
record, an arrest or series of arrests in
which the charge or charges were
subsequently dismissed for reasons
other than acquittal or lack of evidence.

{h) The term “related crime” means
any crime related to the illegal bringing
in, harboring, transportation, entry,
reentry, or importation of aliens.

(i) The term “reputation” means
repute with a law enforcement agency
or among law enforcement officers or in
the community generally, including any
pertinent neighborhood or other area.

'(j) The term “regional commissioner”
means the regional commissioner of the
Immigration and Naturalization Service.

~ (k) The term “seizure” means the act
of taking the conveyance into the
custody of the Service for the express
purpose of forfeltmg it in accordance
with the provisions of section 274(b) of
the Act. Nothing contained in this part
shall be construed as-prohibited an
immigration officer from holding the
conveyance temporarily, not to exceed —
72 hours, for the purpose of investigating
the ownership of the gonveyance in
order to determine whether such
conveyance is subject to seizure under
section 274(b)(1) of the Act. Such

*temporary holdings shall not constitute

a seizure within the meaning of section
274(b)(1) of the Act, and no cost shall be

“incurred by the Government under

section 274(b)(2) of the Act by reason of

" such temporary holding. Such temporary

holding shall be without pre]udlce to the
right of the owner to regain possession
of the vehicle from the Service up until
the time when a séizure under this part
occurs.

{1)'The term “valid lien or other third
party of interest” as used in section
274(b)(2) of the Act and this part means
a security interest in a vehicle which is
held by a person who establishes that
he meets the minimum requirements for
remission set forth in § 274.12(e), and
whose petition for remission submitted
under this part has been granted.

(m) The term “attorney fees
associated with such seizure and
forfeiture” as used in § 274(b)(2) of the
Act and this part means Government
attorney fees which would otherwise be
chargeable as an item of cost to a
person seeking to reclaim the
conveyance.

{n) The term "costs of transportation”"
as used in § 274(b)(2) of the Act and this
part refers solely to costs of
transportation of the conveyance which
was done at the request of the U.S,
Government and was directly related to
the seizure. It shall not include any costs
incurred by an owner in transporting the
conveyance from the place where the’
Government makes it available for
return to him in accordance with § 274.6
of this part.

(o) Any term not defined in this
section shall have the definition set
forth in section 101 of the Act and in

§ 1.1 of this chapter.

© §274.2 Officers who will make selzures.

. For the purpose of carrying out the

- provisions of section 274(b) of the Act,

all immigration officers are authorized

and designated to seize such

. conveyances as may be subject to
seizure thereunder.

§274.3 Custody and other duties of the
regional commlssioner.

An officer seizing a conveyance under
the Act shall store the conveyance in a
location designated by the custodian,
generally in the judicial district of the
seizure. The regional commissioners are
designated as custodians to rece{ve and
maintain in storage all conveyances
seized pursuant to the Act. The regional
commissioners are also authorized to
dispose of any conveyances pursuant,to
the Act and any other applicable
statutes ocregulations relative to
disposal, and to perform such other
duties (not inconsistent with the
provisions of the Act) regarding such

- seized conveyances as are imposed on

the district directors of the U.S. Customs
Service with respect to seizures under
the Customs law, including the
maintenance of appropriate records
concerning the tempérary detention,
seizure and disposition of seized
vehicles,

§ 274.4 Conveyances subject to selzuro.

Generally, any conveyance which an
immigration officer has probable cause
to believe has been used in the
commission of a violation of section
274[8] of the Act may be subject to
seizure. However, a conveyance which
has been used in a violation of section

Y
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274(a) of the Act is not subject to seizure  be terminated. The notice to the owner
if: ) shall also state that if the conveyance
(a) The owner, master, or other person remains unclaimed for 60 days following
in charge of the conveyance was nota. the receipt of the notice provided in this
consenting party or privy to the ﬂlegal paragraph, it shall be considered to be
act; or voluntarily abandoned to the
(b} The alleged 1llegal act occurred government, and the {egional
while the conveyance was in the illegal commissioner shall dispose 0.f such
possession of someone other than the conveyance in accordance with the
owner as established by the criminal provisions of 40 U.S.C. 304g.
. laws of the United States or of any state
(as defined in sechon 101(a](36) of the
Act). '~ .

§2745 Returnto owner of improperly
seized conveyances; opportunity for
personal interview.

(a) The Service shall attempt with due
diligence to ascertain the ownership of
any conveyance held temporarily, in
accordance with § 274.1(k} of this part,
in order to determine whether such principal market nearest the place of
conveyance is subject to seizure under seizure.
section 274(b){1) of the Act. - : '

(b) The owner of a conveyance seized  §274.7 Notice to registered owner and
~ hereunder shall be informed that he lienholder of seizure.

may, within 72 hours after service of Whenever a seizure takes place,

notice of seizure, request a personal notice shall be given to the registered -
interview with an immigration officer owner(s) and any known lienholder(s)
(other than the officer who initially notifying them of the seizure of the
encountered the conveyance) at which  convevance and the contemplated

tlmg the OWI‘;eI‘ may pres&:}xllttalrlly nt forfeiture. Such notice shall be
ﬁ“ e;lhcetatg arguments that he n:xg accompanied by copies of the applicable
. Jave that tue conveyance was no regulations, section 274 of the Act, and

properly seized. If such officer S N
determines that the conveyance was not - the proposed advertisement if such

- subject to seizure, the conveyance shall
be returned to the owner without any
expense {including the types of
expenses set forth in paragraph (c)).

(c) I at any time after a seizure has
taken place, the regional commissioner
finds that the conveyance was not in
fact subject to seizure, the regional
commissioner shall immediately notify
the owner of the conveyance by letter,
return receipt requested, that the
conveyance is available for return to
him in accordance with the provisions of
section:274{b){2} of the Act. The
conveyance shall be made available to
the owner at the place of storage or
place of seizure, whichever the owner
may request. In such cases, the owner
shall not incur any expenses, including
costs of transportation, storage, damage,
and attorney’s-fees associated with the
seizure and forfeiture. In the event that
the conveyance involved is the subject
of judicial forfeiture proceedings .
instituted in accordance with section _
274(b) of the Act and § 274.11 of this
part, the regional commissioner shall
immediately notify the U.S. Attorney
that the conveyance is required to be
returned to the owner in accordance .
with section 274(b)(2) of the Act, and
that judicial forfeiture proceedings must

§274.6 Appraisal

The custodian shall appraise the

conveyance o determine the domestic

" value at the time and place of seizure.
The domestic value shall be considered
the retail price at which such or similar
conveyance is freely offered for sale. If
there is no market for the conveyance at
the place of seizure, the domestic value
shall be considered the value in the

of this part. The owner shall be -
informed of the provisions of § 274.5(b).

§274.8 Advertisement.

(a) If the appraised value does not
exceed $10,000, the custodian shall
cause a notice of the seizure and of the
intention to forfeit and sell or otherwise
dispose of the conveyance to be
published once a week for at least three
successive weeks in a newspaper of
general circulation in the judicial district
in which the seizure occurred. A copy of

- this notice shall be sent to the registered
owner(s) of the conveyance and to any
known lienholder(s) in accordance with
§ 274.7 of this part.

(b} The notice shall: (1) Describe the
conveyance seized and show the motor
and serial numbers, if any; (2} state the
time, cause, and place of seizure; and (3)
state that any person desiring to claim
the property may, within 20 days of the
date of first publication of the notice, file
with the custodian a claim to the
conveyance and a bond with .
satisfactory sureties in the sum of $250;
and (4) state that a petition for remission
or mitigation may be filed with the
regional commissioner in accordance
with § 274.12 of this part.

adverlisement is required under § 274.8

§2749 Requirementsastoclaimand.-
bond.

(a) The bond shall be rendered to the
United States, with sureties to be
approved by the custodian, conditioned
that in case of condemnation of the
conveyance the obligor shall pay all
costs and expenses of the proceedings
to obtain such condemnation. If a person”
certifies under oath that he is unable fo
pay the $250 bond to obtain a judicial
determination of forfeiture, the regional
commissioner may waive the bond
requirement. When the claim and bord
are received by the custodian, he shall,
after finding the documents in proper
form and the surety satisfactory.
immediately transmit the documents,
together with a description of the
conveyance and a complefé statement of -
the facts and circumstances surrounding
the seizure, to the United States
Attorney for the judicial district in
which the seizure was made for the
purpose of proceeding to a
condemnation of the conveyance in the ~
manner prescribed by law. If the
documents are not in satisfactory
condition when first received, the
person claiming the conveyance and
furnishing the bond shall be advised by
letter as to the inadequacy of the
documents and advised that he has 20
days from the date of the letter to
correct the documents. If correction is
not made within the time allowed, the
documents may be treated as of no
effect and the case shall proceed as
though they had not been tendered.

(b) The filing of the claim and the
posling of the bond does not entitle the
claimant to possession of the
conveyance. However, it does stop the
summary forfeiture proceedings. The
bond posted to cover costs may be in .
cash, certified check. or on Treasury

- Department Form 171 with satisfactory

sureties, The cosfs and expenses -
secured by the bond are such as are
incurred after the filing of the bond
including storage costs, safeguarding, ~
court fees, marshal’s costs, etc.

§274.10 Summary forfeiture. -

If the appraised value does nof exceed
510,000, and a claim and bond are not
filed within the 20 days previously
mentioned, the custodian may declare
the conveyance forfeited. The custodian
shall prepare the declaration of -
forfeiture and forward it to the
Commissioner as notification of the
action he has taken. Thereafter, the
conveyance shall be retained in the
custodian’s region or delivered
elsewhere for official use, or otherwise
disposed of, in.accordance with-the
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official instructions received by the
custodian.

§ 274.11 Judicial forfeiture.
If the appraised value is greater than

$10,000, or a claim and satisfactory bond .

have been received for a conveyance
appraised at $10,000 or less, the

- custodian shall immediately transmita _

description of the conveyance and a
complete statement of the facts and
circumstances surrounding the seizure -
to the U.S. Attorney for the judicial -
district in which the seizure was made
for the purpose of instituting
condemnation proceedings. The U.S.
Attorney shall also be furnished the
newspaper advertisement if such
advertisement was required by § 274.8.

§ 274.12 Petitions for remlssion or
mitigation of forfeiture.

(a) Any person having a legal or
equitable interest in any conveyance
which has been seized, or forfeited
either summarily or by court -
proceedings, may file a petition for
remission or mitigation of the forfeiture.
Such petition shall be filed in triplicate
with the regional commissioner having
jurisdiction over the judicial district in
which the seizure occurred. The petition
shall be addressed to the regional
commissioner if the conveyance is
subject to summary forfeiture pursuant
to § 274,10, and addressed to the
Attorney General if the conveyance is
subject to judicial forfeiture pursuant to
§ 274.11. The petition must be executed
and sworn to by the person alleging

- interest in the conveyance.

(b) The petition shall include the
following: (1) A complete description of
the conveyance, including motor and
serial numbers, if any, and the date and
place seizure; {2) the petitioner's interest
in the conveyance, which shall be
supported by bills of sale, contracts, or
other satisfactory evidence; and (3) the
facts and circumstances, to be
established by satisfactory proof, relied
upon by the petitioner to justify -
remission or mitigation.

{c) When the petition is for the

restoration of the proceeds of sale, or for

value of the conveyance placed in
official use, it must be supported by
satisfactory proof that the Dpetitioner did
not know of the seizure prior to the .
declaration of condemnation of
forfeiture and was in such
circumstances as prevented him from
knowing of the same.

(d) If the petitioner is the owner of the
vehicle, and establishes that he was not
a consenting party or privy to the illegal
act, or that the alleged illegal act.
occurred while the conveyance was in

. the illegal possession of someone other

than the owner as established by the
‘criminal laws of the United States or of
any state, the procedures relating to~
petitions for remission or mitigation
shall be'inapplicable, and the
mandatory return provisions of

§ 274.5(c) shall apply instead.

(e) The regional commissioner shall
not remit a forfeiture unless the
petitioner:

(1) Establishes a valid, good faith
interest in the seized conveyance;

(2) Establishes that he at no time had
any knowledge or reason to believe that
the conveyance in which he claims an

interest was being or would be used in a .
violation of the law; and

(3) Establishes that he at no time had
any knowledge or reason to believe that
the owner had anyrecord or reputation
for violating laws of the United States or
of any state for related crime; and

(4) Establishes that he has-taken all
reasonable steps to prevent the illegal
use of the conveyance. -

§ 274.13 “Provisions applicable to
particular situations.

(a) ‘Mitigation. In addition to his
discretionary authority to grant relief by
way of complete remission of forfeiture,
the reglonal commissioner may, in the
exercise of his discretion, mitigate -
forfeitures of seized conveyances. This

- authority may be exercised in those ™

cases where the petitioner has not met
the minimum conditions for remission
but where there are present other
extenuating circumstances indicating
that some relief should be granted to
avoid extreme hardship. Mitigation may
also be granted where the minimum
standards for remission have been
satisfied, but the overall circumstances
are such that, in the opinion of the -
regional commissioner, complete relief
is not warranted. Mitigation shall take
the form of a money penalty imposed
upon the petitioner.in addition to any
other sums chargeable as a condition to
remission. This penalty is considered as
an item of cost payable by the
petitioner.

(b} Straw purchase transactions. A
person who purchases in his own name
a conveyance for another who has a
record or reputation for related crimes is
a straw purchaser. If a lienholder knows
or has reason to believe that the
purchaser of record is a straw
purchaser, a petition filed by such a

lienholder shall be denied unless the

petitioner establishes compliance with
the requirements of § 274.12(e) as to
both the purchaser of record and the .
real purchaser This rule shall also apply
where money is borrowed on the

security of property held in the name of
the straw purchaser for the real
purchaser

~. (c) Notwithstanding the fact that a
petmoner has satisfactorily established
compliance with the administrative
conditions applicable to his particular
situation, the regional commissioner
may deny relief if there are unusual
circumstances present which, in his
judgment, provide reasonable grounds
for concluding that remission or
mitigation of the forfeiture would be
contrary to the interests of justice.

§274.14 Time for ifllng petitions.

{a) In order to be congidered as timely
filed, a petition for remission or
mitigation of forfeiture should be filed
within 30 days of the service of the
notice of seizure. If a petition for,
remigsion or mitigation of forfeiture has

.not been received within 30 days of

service of the notice of seizure, the
property will either be placed in officlal
government service orsold as soon as {t
is forfeited. Once the property is placed
in official use, or is sold, a petition for
remission or mitigation of forfeiture can
no longer be accepted.

(b) A petition for restoration of
proceeds of sale, or for the value of
property placed in official use, must be
filed within 80 days of the sale of the

_property, or within 90 days of the date

the property is placed in official use.

§ 274.15 Handling of‘petmons. ‘

{a) Upon receipt of a petition, the
regional commissioner shall request an
appropriate investigation. If the petition
involves a case which has been referred
to the U.S. Attorney for institution of
court proceedings, the regional
comrnissioner shall tranismit the petition
to the U.S. Attorney for the judicial

. district in which the seizure occurred.

He shall notify the petitioner of this
action, ° !

(b) The regional commissioner shall.
initiate a:Service investigation into the"
merits of every petition transmitted to
the U.S. Attorney, and shall promptly
submit a report thereon to the U.S.
Attorney.

§ 274.16 Holder of a valid llen or other
third party interest in a vehicle.

In the event that a vehicle is forfeited
and sold, the holder of a valid lien or
other third party interest (as defined in
§ 274.1(1)) in the vehicle shall have such
interest satisfied without expense.
However, the money paid to such
interest-holder shall not exceed the
proceeds of the sale, or in the case of a
vehicle placed in official use, the
appraised value of the vehicle.
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Effective date: The amendments contained
in this order become effective on May 17,
1979. .

- Dated: April 12, 1979

Leonel] Castillo, o

Commissioner of Immigration and Naturalization.
{FR Doc. 76-11927 Filed 4-16-79; £:45 am}
BILLING CODE 4410-10-M

DEPARTMENT OF AGRICULTURE

~ Animal and Plant Health lnspectlon
Service

9 CFR Part 82

Exotic Newcastle Disease and
Psittacosis or Ornithosis in Poultry;
Area Quarantined

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final Rule.

SUMMARY: The purpose of this
amendment is to quarantine an
additional portion of Orange County.in
California and a portion of Cook County
in Hlinois because of-the existence of
exotic Newcastle disease. Exotic -
Newcastle disease was confirmed in
Orange County, California, on April 7,
1978, and in Cook County, Illinois, on
April 6, 1979. Therefore, in order to
prevent the dissemination of exotic
Newcastle disease it is necessary to
quarantine additional portions of
Orange County in California, and a
portion of Cook County in Illinois.
EFFECTIVE DATE: April 12, 1979.

FOR FURTHER INFORMATION CONTACT:
"Dr. M. A. Mixson, USDA, APHIS, VS,
Federal Building, Room 748, Hyattsville,
Maryland, 20782, 301-436-8073. .
SUPPLEMENTARY INFORMATION: This
amendment quarantines additional
portions of Orange County in California,
and a portion of Cook County in 1llinois,
because of the existence of exotic
Newcastle disease in such areas.
Therefore, the restrictions pertaining to
the interstate movement of poultry,
mynah, and psittacine birds, and birds
of all other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles,
from quarantined areas, as contained in
9 CFR Part 82, as amended, will apply to
the quarantined areas.

Accordingly, Part 82, Title 9 Code of
Federal Regulations, is hereby amended
in the following respects:

§82.3 [Amended]

1. In § 82.3(a)(1), relating to the State '
of Califorzia, a new paragraph (viii)
relating to Orange County Is added to
" read: .

(1) California.

(viii] The premises of Animals Etc.,
18333 Lemon Drive, Yorba Linda,
Orange County.

* e . .« .

2.In § 82.3, the introductory portion of
paragraph {a} is amended by adding
thereto the name of the State of Illinois
and a new paragraph (a)(6) relating to
the State of lllinois is added to read:

* * * * *

(6) Illinois. The premises of Animal
World, 7525 N. Harlem Avenue, Niles,
Cook County.

(Secs. 4-7, 23 Stat. 32, as amended: secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 14,
33 Stat. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132 (21 U.S.C, 111-113, 115,
117, 120, 123-126, 134b, 134f); 37 FR 28464,
28477; 38 FR 19141.)

‘The amendment imposes certain
restrictions necessary to prevent the
interstate spread of exotic Newcastle
disease, a communicable disease of
poultry, from the quarantined areas,
and, therefore, must be made effective
immedlately to accomplish its purpose
in the public interest. It does not appear
that public participation in this
rulemaking proceeding would make

additional relevant information '

.available to the- Department.
Accordingly, under the administrative
procedure provisions in 5 U.S.C. 553, it is
found upon good cause that notice and
other public procedure with respect to
the amendment are impracticable and
contrary to the public interest, and good
cause is found for making the
amendment effective less than 30 days
after publication in the Federal Register.

Done at Washington, D.C., this 12th day of
April 1978,

Note.—This final rulemaking is being
published under emergency procedures as
authorized by E.O. 12044 and Secretary's
Memorandum 1855. It has been determined
by J. K. Atwell, Assistant Deputy
Administrator, Animal Health Programs,
APHIS, VS, USDA, that the possibility of the
spread of exotic Newcastle disease into other
States or Territories of the United States from
the quarantined areas is severe enough to
constitute an emergency which warrants the
publication of this quarantine without
waiting for public comment. This amendment,
as well as the complete regulations, will be
scheduled for review under provisions of E.O.
12044 and Secretary's Memorandum 1955.
The review will include preparation of an
Impact Analysis Statement which will be
available from Program Services Stafl, Room

Y
.

870, Federal Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782, 301-4356-8695.
Noevazs L Meyer,

Acting Deputy Administrotor, Veterinary Services.

{FR Doc. 75-11826 Filed 4-16-70; 845 am]

BILLING CODE 3410-34-M

DEPARTMENT OF AGRICULTURE

Anlmal and Plant Health Inspection
Service

9 CFR Part 82

Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry; -
Area Released From Quarantine

AGENCY: Animal and Plant Health
Inspectlion Service, USDA.

ACTION: Final Rule.

SUMMARY: The purpose of this
amendment is to release a portion of Los
Angeles County in California from the
areas quarantined because of exotic
Newcastle disease. Surveillance activity
indicates that exotic Newcastle disease
no longer exists in the area released
from quarantine.

EFFECTIVE DATE: April 12, 1979.

FOR FURTHER INFORMATION CONTACT:
Dr. M. A. Mixson, USDA, APHIS; VS,
Federal Building, Room 748, Hyattsville,
MD 20782, 301-436-8073.

SUPPLEMENTARY INFORMATION: This
amendment releases a portion of Los
Angeles County in California from the
areas quarantined because of exatic
Newcastle disease under the regulations
in 9 CFR Part 82, as amended. Therefore,
the restrictions pertaining to the
interstate movement of poultry, mynah
and psittacine birds, and birds of all
other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82, as amended, will no
longer apply to the area released.”

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respect:

§82.3 [Amended]

In § 82.3(2)(1), relating to the State of
California, paragraph (vx) relating to Los
Angeles County is deleted.

(Secs. 4-7, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 14,
33 Stat. 1264, 1265, as amended:; secs. 3 and
11, 76 Stat. 130, 132; (21 U.S.C. 111-113, 115,
117, 120, 123-126, 134b, 134f): 37 FR 284564,
28477; 38 FR 19141.)

The amendment relieves certain
restrictions no longer deemed necessary
to prevent the spread of exotic
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Newcastle disease. It should be made

‘effective immediately in order to permit

affected persons to move poultry,
mynabh, psittacine birds, and birds of all

. other species under any form of

.

\

confinement, and their carcasses and
parts thereof, and certain other articles,
interstate from such area without
unnecessary restrictions. It does not
appear that public participation in this
rulemaking proceeding would make -
additional relevant information
available to the Department.-
Accordingly, under the administrative
procedure provisions in 5 U.S.C. 553, it is
found upon good cause that notice and
other public procedure with respect to
the amendment are impracticable and
contrary to the public interest, and good
cause is found for making it effective
less than 30 days after pubhcatxon in the
Federal Register. . .

Done at Washington, D C., this lzth day of
April 1979,

Note.—This final rulemaking is being -
published under emergency procedures as
authorized by E.O. 12044 and Secretary’s
Memorandum 1955. It has been determined
by J. K. Atwell, Assistant Deputy- )
Administrator, Animal Health Programs, ,
APHIS, VS, USDA, that the emergency nature
of the release of this quarantine, as indicated
above, warrants' the publication of this
document without waiting for public
comment. This amendment, as well as the .
complete regulation. will be scheduled for
review under provisions of E. O.12044 and
Becretary's Memorandum 1955. The review
will include preparation of an Impact
Analysis Statement which will be available
from Program Services Staff, Room 870,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301~436-8695.

Notvan L. Mcyer.

Acting Deputy Administralor, Vclennw'ySerwws.

[FR Doc. 79-11887 Filed 4-16-79; 8:45 am]

BILLING CODE 3410-34-M

9 CFR Part 82 "

Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry;
Area Released From Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final Rule.

SUMMARY: The purpose of this
amendment is to release-a portion of Los
Angeles County in California from the,
areas quarantined because of exotic
Newcastle disease. Surveillance activity
indicates that exotchewcastle disease
no longer exists in the area released
from quarantine. h

EFFECTIVE DATE: April 10, 1979.

. FOR FURTHER INFORMATION CONTACT:(.

Dr. M. A. Mixson, USDA, APHIS, VS,

Federal Building, Room 748, Hyattsville,
MD 20782, 301-436-8073.
SUPPLEMENTARY INFORMATION: This
amendment releases a portion of Los
Angeles County in California from the

- areas quarantined because of exotic

Newcas_tle disease under the regulations
in 9 CFR Part 82, as amended. Therefore,
the restrictions pertaining to the
interstate movement of poultry, mynah
and psittacine birds, and birds of all
other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82, as amended, will no
longer apply to the area released. s
Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended

" in the following respect:

§82.3 Amended

In § 82.3(a)(1), relating to the State of
California, paragraph (iii) relating to Los
Angeles County is deleted.

{Secs. 4-7, 23 Stat. 32, as amended; secs. 1

and 2,.32 Stat. 791-792. as amended; secs. 14,

33 Stat. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132; (21 U.S.C. 111-113, 115,
117, 120, 123-126, 134b, 134f); 37FR 28464,

28477; 38 FR 19141. ) -

The amendment relieves certain
restrictions no longer deemed necessary
to prevent the'spread of exotic
Newcastle disease. It should be made
effective immediately in order to permit-
affected persons to move poultry, .
mynabh, psittacine birds, and birds of all
other species under any form of
confinement, and their carcasses and

- parts thereof, and certain other articles,
interstate from such area without
unnecessary restrictions. It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

Accordingly, under the administrative
procedure provisions in 5 U.S.C. 553, it is
found upon good cause that notice and
other public procedure with respect to
the amendment are impracticable and

* contrary to the public interest, and good

cause is found for making it effective

. less than 30 days after publication in the
Federal Register.

Deone at Washington, D.C., this 10th day of
April1979. -

Note.—This final rulemakmg is being
published under emergency procedures as
authorized by E.O. 12044 and Secretary’s
Memorandum 1955. It has been determined
by J. K. Atwell, Assistant Deputy

~ Administrator, Animal Health Programs,
APHIS, VS USDA, that the emergency nature’
of the release of this quarantine, as indicated
above, warrants the publication of this
document without waiting for public
comment. This amendment, as well as the

complete regulation, will be scheduled for
review under provisions of E.O, 12044 and
Secretary’s Memorandum 1855, The review
will include preparation of an Impact

- Analysis Statement which will be available

from Program Services Staff, Room 870,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8695.
M. T. Goff,

Acting Deputy Administralor, Veterinary Services.
[FR Doc. 79-11888 Filed 4-16-79: 8:45 am]

BILLING CODE 3410-34-M

9 CFR Part 82

Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry;
Area Quarantined

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to quarantine a portion of

. Forsyth County in North Carolina

because of the existence of exotic
Newecastle disease. Exotic Newcastle
disease was confirmed in Forsyth
County on April 6, 1979. Therefore, in
order to prevent the dissemination of
exotic Newcastle disease it is necessary
to quarantine a portion of Forsyth
County in North Carolina.

EFFECTIVE DATE: April 11, 1979,

FOR FURTHER INFORMATION CONTACT:
Dr. M. A. Mixson, USDA, APHIS, VS,
Federal Building, Room 748, Hyattsville,
Maryland 20782, 301-436-8073.

SUPPLEMENTARY INFORMATION: This
-amendment quarantines a portion of
Forsyth County in North Carolina
because of the existence of exotic
Newcastle disease in such area.
Therefore, the restrictions pertaining to_
the interstate movement of poultry,
mynah, and psittacine birds, and birds
of all other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles,
from quarantined areas, as contained in
9 CFR Part 82, as amended, will apply to
the quarantined area.

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respect:

In §'82.3, the introductory portion of

" paragraph (a) is amended by adding

thereto the name of the State of North
Carolina and a new paragraph (a)(5)
relating to the State of North Carolina is
added to read:

§82.3 [Amended] . !

* * * * .

(5) North Carolina. The premises of *
Berry Water Gardens, Inc., Berry
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Garden Road, Kernersville, Forsyth
County. .

(Secs. 4-7, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 14,
* 33 Stat. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132 (21 U.S.C.111-113, 115,
117, 120, 123-126, 134b.’134f]: 37 FR 28464,
28477; 38 FR 19141} =~

The amendment imposes certain
restrictions necessary to prevent the
interstate spread of exotic Newcastle
disease, and, therefore, must be made
effective immediately to accomplish its
purpose in the public interest. It does
not appear that public participation in

- this rulemaking proceeding would make
additional relevant information
available to the Department.

Accordingly, under the administrative

procedure provisions in 5 U.S.C. 553, it is
- found upon good cause that notice and
other public procedure with respect to
the amendment are impracticable and
contrary to the public interest, and good
cause is found for making the
amendment effective less than 30 days
after publication in the Federal Register.

Done at Washington, D.C.,, this 11th ddy of
April 1979. G -
Note.—This final rulemaking is being
published under emergency procedures as
authorized by E.O. 12044 and Secretary's
Memorandum 1955. It has been determined
by Dr. J. K. Atwell, Assistant Deputy
Administrator, Animal Health Programs,
APHIS, VS, USDA, that the possibility of the
spread of exotic New¢astle disease into other
States or Territories of the United States from
the quarantined area is severe enough to
constitute an emergency which warrants the
publication of this quarantine without -
waiting for public comment. This amendment,
. as well as the complete regulations, will be
scheduled for review under provisions of E.O.
12044 and Secretary’s Memorandum 1955.
The review will include preparation of an
Impact Analysis Statement which will be
available from Program Services Staff, Room
870, Federal Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782, 301-436-8695.
-Norvan L. Meyer, '
Acting Deputy Administrator Veterinary Services.
[FR Doc. 7911889 Filed 4-16-78; 8:45 am}
BILLING CODE 3410-34-M

DEPARTMENT OF ENERGY
Office of Hearings and Appea-ls
10 CFR Part 205

Administrative Procedures Regarding
Applications for Exception;-
_Amendment of Ex Parte Rule

" AGENCY: Department-of Energy, Office of
-Hearings and Appeals. - ; -
ACTION: Final Rule. ~

SUMMARY: This rule amends the portion
of the recent Final Rule regarding
Applications for Exception which deals
with ex parte contacts. The amendment
is intended to make it clear that the
restriction on ex parte contacts,in rules
issued on March 14, 1979 pertains only
to communications by a party or
parlicipant with a DOE official in a
contested exceplion proceeding. The
rule also makes it clear that the
restriction is designed to apply only

after a Proposed Decision and Order has

been issued and applies only to

. communications by a person who is not

employed by the Department of Energy
with an official of the DOE who is
participating or will participate in the
decision to be reached on the Proposed

exception determination. The restriction

in no event.applies to communications
within the Department.

EFFECTIVE DATE: Upon the date of

publication (April 17, 1979) with respect

to all pending proceedings involving
Applications for Exception.

. FOR FURTHER INFORMATION CONTACT:
George B. Breznay, Deputy Director, Office of

Hearings and Appeals, Department of

Energy, 2000 M St., N.W., Washington, D.C.

20461, Telephone: {202) 254-9681.
Peter Bloch, Assistant Director, Office of
Hearings and Appeals, Depariment of

Energy, 2000 M St., N.W., Washington, D.C.

20461, Telephone: (202) 254-8608.

SUPPLEMENTARY INFORMATION: On
September 14, 1977, the Federal Energy
Administration issued a Notice of
Proposed Rulemaking concerning
procedures governing Applications for
Exception. 42 FR 47210 (September 20,
1977), CCH Federal Energy Guidelines
Par. 41,083 (1977). This notice and .
comment procedure was not legally
required for rules of agency procedure.
See 5 USC Sec. 553(b}(A) and

Department of Energy Organization Aclt,

Sec. 501, CCH Federal Energy

Guidelines Par. 10,332 (1978) at p. 10,330.

Nonetheless, numerous comments
regarding the Proposed Rule were
received and analyzed, and a final rule

was published on March 20, 1979, 44FR

16884.

Subsequent to the issuance of the final
rule, the Office of Hearings and Appeals

became aware that Section 205.69E
entitled “Ex Parte Communications:
Prohibition and Disclosure
Requirement"” should be clarified to
remove any possible misinterpretation
that the rule applies to communications
between employees of the Department
of Energy. In initially promulgating the
rule, we had viewed the use of the term
“ex parte" as implicitly connoting
communications by a party only. The

term itself—i.e., from one side—provides

direct support for that position. Since an
office of the Department has never been
a parly in an exception proceeding, the
term was not viewed as applying to any
communications within the Department.
Nevertheless, in order to avoid any
possible ambiguity we have decided to
amend the rule to make it absolutely
clear that the restriction on ex parte
communications applies only to
communications by a party or another
person outside the DOE who has filed a.
notice of intent to participate pursuant
to Section 205.59 of the Regulations. This

. restriction in no way affects

communications between employees of
the Department of Energy. The rule as
amended also makes it clear that the -
restriction on ex parte communications
only relates to contested exception
proceedings and is applicable only after
a Proposed Decision and Order has been
issued. ‘

In accordance with Section 404 of the
DOE Organization Act, the Federal
Energy Regulatory Commission received
a copy of the proposed rulemaking
which was issued on September 20,
1977. The Commission has previously
notified the Office of Hearings and
Appeals that it has decided not to
exercise its discretion to determine that
the proposed regulations would -
significantly affect any function within
its jurisdiction under sections 402(a}(1},
(b) and (¢)(1) of the DOE Organization
Act.

Public comment on this Amendment is
invited. Since this is a procedural rule, it
can be revised by the Office Of
Hearings and Appeals at any time, and
public comments may be useful in
helping the Office to determine whether
further revision of its procedural rules
may be appropriate. Comments should
be submitted in writing within 30 days
of the date of publication of this
amendment in the Federal Register and
addressed to: ‘
George B. Breznay, Deputy Director; Office of

Hearings and Appeals, Department of

Energy, 2000 M St. NW., Washington, D.C.

20461 _ -
(Emergency Petroleum Allocation Act of 1973.
Pub. L. 93-159, as amended, Pub. L. 93-511,
Pub. L. 84-99, Pub. L. 94-133, Pub. L. 54-163,
and Pub. L. 84-385; Federal Energy
Administration Act of 1974, Pub. L. 93-275, as
amended, Pub. L. 84-332, Pub. L. $4-385, Pub.
L. 95-70, Pub. L. 95-91; Energy Policy and
Conservation Act, Pub. L. 84-163, as
amended, Pub. L. 94-385, Pub. L. 95-70;
Department of Energy Organization Act, Pub.
L. 95-91, as amended, Pub. L. 95-620; EO.
11790, 39 FR 23185; E.O. 12009, 42 FR 46267}

In consideration of the foregoing, Part
205 of Chapter II, Title 10 of the Code of

Fedefal Regulations is amended as set
forth below. .
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Issued in Washington, D.C., April 11, 1979.
Molvia Goldstein,
Director, Office of Heax:ings and Appeals.

PART 205—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

Section 205.69E is amended to revise
subparagraph (a)(1) to read as follows:

§205.69E Ex Parte Communications:
Prohibition and disclosure requirement.

(a)(1) Following the issuance ofa
Proposed Decision and Order, no person
who is a party or who is otherwise
participating in a contested exception
proceeding pursuant to a notice filed in
accordance with § 205.59 shall engage in
an ex parte communication with an
officer or employee of the Department of
Energy concerning the pending
Apbplication for Exception. This
restriction does not apply to
communications authorized by §§ 205.56
through 205.69D or exempted by th]s

sectmn ;
* * * . * *

[FR Doc. 79-11926 Filed 4-16-78; 8:45 am]
BILLING CODE 6450-01-M -

DEPARTMENT OF THE TREASURY
Comptroller of the Currency
12CFR Part 7

Loans to Foreign Governments, Their _

Agencles, and Instrumentalitles,
lnterpretive Ruling

AGENCY: Comptroller of the Currency.
ACTION: Final Interpretive Ruling. i

SUMMARY: This Interpretive Ruling
7.1330 (12 CFR 7.1330) summarizes
principles which the Comptroller of the
Currency believes applicable to the
combining of loans made by national
banks toforeign governments, their
agencies and instrumentalities under the
lending limit provision-of 12 U.5.C. 84. A
new interpretive ruling is necessary
because existing interpretive rulings

applying the combining principles of 12 ‘ .

U.S.C. 84 do not directly. address such
loans,

EFFECTIVE DATE: May 17, 1979.

FOR FURTHER INFORMATION CONTACT:
Mr. William B. Glidden, Staff Attorney,
Office of the Comptroller of the
Currency, Washmgton, D.C. 20219, (202)
447-1880.

SUPPLEMENTARY lNFORMATION. On .
January 12, 1978, the Comptroller of the
Currency published for comment in the -
Federal Register (43 FR 1800-01) a
proposed Interpretive Ruling 7.1330.(12
CFR Part 7) stating combining principles

rd

and minimum documentation
requirements applicable to loans to
foreign governments, their agencies and
instrumentalities. The primary objective
of the proposed addition to 12 CFR Part
7 has been to clarify the circumstances
wherein’loans to foreign governments
and government-related entities would
be combined for purposes of the .
statutory lending limits contained in 12
U.S.C. 84. Section 84 generally prohibits
a national bank from making a loan in
excess of 10 percent of its unimpaired
capital and surplus to a single person or
company. For some time, the
Comptroller's Office has advised banks
making specific inquires of two general
principles: (1) Foreign governments and
thexr related entities aré regarded as
“persons” under the language of 12
'U.S.C. 84, and (2) loans to foreign
government-related entities that have a
significant degree of independence from
the central government in their sources
and uses of funds will not be combined
with loans to the central government so
long as such entities satisfactorily
evidence means of repayment that are
not substantially dependent upon
general revenues of the central
government. The second principle,

_ involving the sources and uses of funds,

has been expressed in staff opinions
issued over the past several years m
terms of the ‘means” and purpose
tests.

We have received approx1mately 50
written comments in response to the
proposed ruling. Those commenting
included national banks, trade
associations, law firms, and domestic
and foreign government agencies.

Discussion-of Major Comments

1. Foreign governments are “persons”
within the meaning of 12 U.S.C. 84. A

_few respondents argued that the term

“persons” in 12 U.S.C. 84 does not
include foreign governments.
The courts have traditionally applied

-the term “person” to foreign and

domestic governments when this
treatment is justified by the'legislative

context. The lending limit statute has an -

expansive remedial purpose and is
intended to be all-inclusive except in
those instances where Congress has
provided a specific exception. To
consider foreign governments and their
related entities outside the scope of 12
U.S.C. 84 would sanction a large
loophole, Pe inconsistent with
Congressional determination of
exemptions under both 12 U.S.C. 84 and
12 U.S.C. 24(7), and undermine the
protective intent of the statutory
scheme. The Comptroller, therefore,
concludes that foreign governments -

must be viéwed as subject to the lending
limit statute.

2. The relevance of 12 U.S.C. 84 lo
foreign government borrowings. A few
of the respondents suggested that the
means and purpose tests as applied
under 12 U.S.C. 84 do not address the
essential risk factors associated with

- lending to foreign governments and their

related entities, namely the borrowing
country’s ability to acquire foreign
exchange to meet its obligations and the
stability of the government including its
willingness to service outstanding debt.
In other words, the lending limit
combing rules are irrelevant to the
“transfer risk” and “sovereign risk"”
associated with foreign country
borrowings. A related observation was
that loans to a foreign government are
ordinarily less risky than loans to
private businesses within that country.
The Comptroller agrees that the rough
diversification rule of 12 U.S.C. 84 was
not intended by Congress——and can
never serve—as a substitute for a bank’s
assessment and on-going review of the
creditworthiness or access to exchange
of individual borrowers. However, to the
extent that the lending limit statute
operates to spread risk among countries,

-it does lessen a bank’s exposure to

transfer risk and sovereign risk that may
be associated with any particular
nation. Assessment of, and tailored
limitation upon, cross-border risk in
individual banking organizations
remains dependent upon adequate
internal controls and the institution-by~
institution analysis which is part of the .
dynamics of the bank examination
process.

3. Definition of government agenc:es
and instrumentalities. A number of
-respondents asked for a definition of
government agency or instrumentality.
This definitional problem really involves

. two inquiries. First, when must a

borrower be considered a government
agency or instrumentality as opposed to
a private entity? Second, when must a
borrower be considered a part of the
central government as opposed to an
agency or instrumentality whose degree
of independence from the central .
government will be analyzed under the
means and purpose tests?

The Comptroller believes that no
single definition suffices to cover all
circumstances and, consequently, doos
not include such a definition in the final
ruling. At one extreme, if there is no

-direct or indirect government ownexship,

the borrower is a private entity not
covered by the ruling. At the other
extreme, if the borrower is a central
bank or a government ministry or
“department which functions only as
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such, it is part of the central government
and can never be treated as a distinct .
~ borrowing-entity.

A determination of whether the
borrower is synonymous with the
government or is sufficiently separate
from the government to be treated as an
agency or instrumentality which could
be entitled to treatthent as d separate
borrower is fundamental for purposes of
the ruling. The means and -purpose tests
are applicable only after a threshold.
conclusion has been reached that the.
borrower does have some separate and
independent existence apart from the
central government. In the process of

- deciding whether the borrower is really
part of the government or is an agency
or instrumentality whose degree of
independence should be assessed under
the means and purpose tests, questions
such as the following are relevant: Is the

borrower directed or managed by public i

officials? Does it have independent
sources of funds? What is the nature of
its assets and capitalization? Does the
borrower have independent access to .
credit markets? Does it have significant
discretion in carrying out government
directives or policies? Does the entity
pursue regular commercial, industrial or

" financial programs or is it limited to
achievement of a sodial or

infrastructural function which only a

" government would undertake? How
does it fit into the organizational
structure of the government? Was the
entity created by a specific act passed
for a special public purpose or was it
organized under a general law governing
a.group of similar institutions? Can the

- entity sue and be sued? Are its liabilities
automatically backed by the full faith
and credit of the government?

Answers to such questions shoald

enable one to reach a reasonable
judgment concerning whether the

" borrower has any degree-of autonomy.
‘Once some autonomy is established;
then the means and purpose tests can be
applied to determine whether, in each
specific case, the borrower's sources
and uses of funds are sufficiently

- independent from the government to -
justify treatment as a separate borrower
under 12 U.S.C. 84.

4. The question of government control.
The proposed ruling at paragraph {b)(1)
required banks to maintain

— documentation on the legal status of the
borrowing foreign entity and on the form
of control exercised over that entity by
the central government. Respondents
have asked for a clarification of the
control concept, particularly as it relates
to the meanstest. .

The language of the final ruling does
not speak of government control but

instead focuses on the degree of
financial and operational autonomy of
the borrowing entity. As noted above,
the entity must have some autonomy in

“order to be considered apart from the

central government. If such autonomy
exists, then the means and purpose tests
are applied to determine whether the
borrowing entity has a sufficient degree
of independence in its sources and uses
of funds to justify treatment as a
separate borrower under 12 U.S.C. 84
and the interpretive ruling.

5. Government support and the means

" test. Paragraph (b}(4) of the proposed

ruling stated that a bank must assess the
significance of financial support
provided to the borrower by third
parties including the central
government. The supplemental
information portion of the proposal
suggested that when government ~
support approached a substantial
amount of the borrowing entity's annual
revenues, such as 50 percent, a
presumption of lack of independent
means might arise. Respondents have
asked for a clarification of the
relationship between the extent of
government support to the borrower and
satisfaction of the means test.

The language of (b)(4) in the final
ruling has been revised to include a
statement that a presumption of
dependence arises unless the
government support is less than the
borrower’s annual revenues from other
sources. The term “support” includes
without limitation, direct or indirect
assistance required o cover the
borrower’s operating expenses, service
its debts, absorb portfolio or investment
losses, or replace equity dilution.
However, revenues derived from arms-
length sales of goods and services to the
government would not ordinarily be
considered support. The presumption is
not triggered merely because a normally
independent or self-supporting borrower
has a single “badyear” and therefore is
dependent upon a temporary
government subsidy to continue
operations.

6. Government guarantees. The

- supplemental information portion of the

proposed ruling stated that where the
bank would not consider making a loan
to a public sector borrower without a
government guarantee, a presumption of
lack of independent means might arise.
The proposed ruling required a bank to
consider the significance of guarantees
by third parties, including the
government, in any assessment of the
borrower's means of repaying the loan:
The Comptroller agrees-with those
respondents who expressed the belief
that government guarantees should not

be discouraged and, further, thata
guarantee of obligations of a
government-related entity has no real
significance apart from the means test.
In other words, the determination of
whether a borrowing entity has
sufficient independent means to service
its debt obligations must be made .
regardless of the presence or absence of
a government guarantee. Therefore, the
final ruling contains a statement in
paragraph (b)(4) that the presence or
absence of a guarantee raises no
presumption concemning the borrower’s
ability to meet the means test.

7. Private entities. The question has
arisen whether a private borrower may
ever be considered a public agency or
instrumentality under the ruling, even
though there is no government
ownership, if it is heavily dependent
upon government subsidy for survival.

Interpretive Ruling 7.1330 does not
apply to a borrowing entity where there
is no government ownership. But a loan

.to such a private entity may be

combined with loans to the central
government when the entityis .
functioning merely as a conduit for
government borrowing and the lending
institution is really looking to the
government for repayment of the loan.
The combination would be done under
the statute even though the interpretive
ruling does not apply. Such a concern
for substance over form is fundamental
to application 0f 12 U.5.C. 84 and is
routinely applied to borrowings
domestically.

8. Timing of the application of the
means and purpose tests. Paragraph
(a){2) of the proposed ruling stated that
the means and purpose tests would be
applied at the time that each loan is
made. But the same paragraph indicated
that the purpose test conld ultimately be
satisfied only if the loan proceeds were
used by the borrowing entity in the
conduct of its business and for the
purpose represented in the loan
agreement, a condition which is
determinable only after a loan is made.
Some respondents cited this apparent
inconsistency and asked for ’
clarification.

As a practical matter, banks must
apply the means and purpose tests at
the time a loan is made. Paragraph {a)[2)
has therefore been revised so that the
purpose test is satisfied when, from the
purpose statement, it is clear that the
borrower is seeking funds for the
conduct of its general business. The
documentation requirement in (b}){5)
provides that the borrower’s written.
representation concerning the purpose
of the loan will suffice unless the bank,
when it disburses the funds, has reason
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to know that the loan proceeds will be
used in a manner inconsistent with such "
representation. : ;

Even though a loan is judged for
lending limit purposes at the time it is
made, the bank must monitér -
subsequent developments. Paragraph
(b)(3) of the ruling, for example, requires

. the bank to receive financial statements
for each year a loan is outstanding. Such
monitoring will enable bankers and .
bank examiners to be aware of an
inconsistent use of proceeds or a
deterioration in the borrower's
independent means. The bank can then
effectively apply the means and purpose
tests in the context of subsequent
developments if the same borrower
seeks additional credits. Bank o
examiners, as they review the current
status of an outstanding loan, would
combine the loan with other government
borrowings if the borrower is no longer
truly independent of the central
government in its sources and uses of
funds. Where such combination causes
a bank's aggregate loans to be *
excessive, the loan would be .
characterized as “non-conforming” but -
not a violation of law. A loan that
satisfied the means and purpose tests
when made will never be considered a
violation of law because of later events.

The distinction between a “non-
conforming” loan and one that violates
12 U.S.C. 84 is not new. For example, a
loan to a single borrower might amount
to less than 10 percent of the bank’s
unimpaired capital and surplus when it

. is made but at a later date exceed that
limit because of a decrease in the bank’s
capital and surplus. Such a loan has
traditionally been considered “non-
conforming” but not a violation of law
because it did not.exceed the lending
limit when made.

9. Documentation requirements.
Paragraph (b)(1) of the proposed ruling -
required the bank to obtain
documentation describing the legal
status of the borrowing entity and
showing its ownership and any form of
control that might be exercised by the
central government. Respondents raised
two points. A few argued that this
requirement was unduly burdensome
and would, in specific cases, be'difficult
if not impossible to satisfy. Second,
some respondents wondered what
relationship, if any, there was between
the means-and purpose tests and legal
status and control arrangements of the
borrowing entity. ’

As indicated above, the focus of the
documentation requirement in (b)(1) has
been changed from ownership and
control considerations to a description .
of the financial and operational

autonomy of the borrowing entity. The
Comptroller believes that obtaining such
documentation is not unduly
burdensome, is essential if a bank is to
know its customers, and is necessary for
a reasonable determination of whether a
particular borrower satisfies the means
and purpose tests at the time a loan is
made. ' . :
10. Interrelationship of Interpretive
Rulings 7.1310 and 7.1320 with 7.1330.
The supplementary information portion

. of the proposed ruling stated that the

ruling would not supplant Interpretive
Rulings 7.1310 and 7.1320 applicable to
combining of loans to partnerships,
corporations and their subsidiaries and
certain common enterprises. Thus,
7.1310 would remain applicable to loans
to foreign entities organized as
corporations whether or not they are
related in some way to the central
government. . o

Several respondents suggested an

" additional clarifying sentence to the

effect that for purposes of 12 CFR 7.1310,
the central government is not itself
considered to be a corporation. The
Comptroller agrees that a foreign
government will not be treated as a
corporate parent subject to the parent-
subsidiary combining principles
contained in Interpretive Ruling 7.1310.
On the other hand, a public corporation
which has subsidiaries and is legally
and operationally distinct from the
central government is a corporate parent

. subject to Interpretive Ruling 7.1310 as

well as Interpretive Ruling 7.1330.

-11. Commitments. Some respondents
asked whether the means and purpose
tests should be applied when the bank
makes a commitment to lend rather than
when it actually disburses the loan
proceeds.

Since a commitment to lend is not

“equivalent to an “obligation” owed to a

bank under 12 U.S.C. 84, a violation of
the statute would never be triggered
until funds are actually disbursed. )

. However, as a matter of prudent

banking, the bank should not commit for
a sum which, when loaned, would
exceed the lending limit. In this sense,
the bank should consider the combining
rules at the time it enters into a binding
commitment. -

- 12, Higher lending limit for foreign
public sector borrowings. Several
respondents urged the Comptroller to -

" adopt a greater than 10 percent lending

limit for foreign public sector credits on
the theory that this type of lending is
substantially less risky than lending to
private borrowers. A few pointed to the
existence of competitive inequality
between national banks and state banks
in those states which have a lending

limit'higher than 10 percent. There wag
one suggestion that participation in a
credit facility by an official international
institution of which the United States
Government is a member should be
treated differently for purposes of 12
U.S.C. 84, ’

The Comptroller has no authority to
increase the 10 percent statutory lending
limit on foreign public sector credils.
This is true even though the
participation by official institutions
might, in some cases, make a loan less
risky. Of course, within the 10 percent
lending limit framework, individual
banking organizations might considor
participation by an official institution as
a factor that could reduce risk
associated with concentration in one or
a few foreign countries.

DRAFTING INFORMATION: The principal
drafter of this ruling was Mr. William B,
Glidden, Staff Attorney.

Adoption of Amendment

For the reasons stated above, the
Comptroller amends 12 CFR Part 7 by
adding a new § 7.1330 that reads as
follows: ’

§7.1330 Loans to foreign governments,
thelr agencles, and instrumentalitios.

(a) Loans to foreign governments, their
agencies, and instrumentalities will ba
combined under 12 U.S.C. 84 if they fail
to meet either of the following tests:

(1) The borrower must have resources
or revenue of its own sufficient over
time to service its debt obligations
{“means” test); |

(2) The loan must be obtained for a
purpose consistént with the borrower's
general business (“purpose” test). This
does not preclude converting the loan
proceeds into local currency prior to use
by the borrowing entity.

These tests will be applied at the time
each loan is made. _

(b) In order to show that the “means"
and “purpose” tests have been satisfied,
a bank shall, at a minimum, assemble
and retain in its files the following
items:

(1) A'statement and supporting
documentation describing the legal
status and the degree of financial and
operational autonomy of the borrowing
entity.

(2) Financial statements for the
borrowing entity for a minimum of three
years prior to making the loan or for
each year less than three that the
borrowing entity has been in existence.

(3) Financial statements for each year
the loan is outstanding.

(4) The bank’s assessment of the
borrower's means of servicing the loan
including specific reasons justifying that
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assessment. Such assessment shall
include an analysis of the financial
history of the borrower, the presentand
" projected economic and financial
performance of the borrower, and the
. significance of any financial support

provided to the borrower by third
parties including the central
government. A presumption of -
dependence arises unless the
government support is less than the
borrower’s annual revenues from other
sources. The presence or absence of a°
government guarantee raises no
presumption concerning the ability of
the borrower to satisfy the means test.
" [5) A loan agreement or other written
statement from the borrower which
“clearly describes the purpose of the
loan. Such a written representation will
ordinarily be regarded as sufficient
evidence to meet the “purpose” test
requirements. But when the bank, at the
time the funds are disbursed, knows or
has reason to know of other information
suggesting a use of proceeds
" inconsistent with the written
representation, it may not, without
further inquiry, accept that
representation.
Dated: April 12, 1979. . *
John G. Heimann, o

Comptroller of the Currency.
{FR Doc. 73-11933 Filed 3-16-73; 8:45 am]

BILLING CODE £510-33-M i

CIVIL AERONAUTICS BOARD
14 CFR Part 385

Delegations and Review of Action _
Under Delegation; Nonhearing Matters;
Requiring Carriers To Continue
Essential Air Transportation

[Adopted by the Civil Aeronautics Board.at
its office in Washington, D.C. April 6, 1979)

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB delegates to the
Chief of the Essential Air Services
Division the authority to renew orders to
air carriers fo continue essential air
transportation for 30-day periods while
the Board searches for carriers ta
provide replacement service..

DATES: Adopted: April 6, 1979. Effecfive:
April 6, 1979. P,
FOR FURTHER.INFORMATION CONTACT:
Patrick V. Murphy, Chief, Essential Air
Services Division, Bureau of Pricing and
Domestic Aviation, Civil Aeronautics
Board, 1825 Connecticut Avenue, N.W.,

- Washington, D.C. 20428; (202) 673-5442.

SUPPLEMENTARY INFORMATION: Eligible
cities are guaranteed essential air
transportation by section 419-of the -
Federal Aviation Act of 1958, as
amended by the Airline Deregulation

. Act of 1978, Pub. L. 95-504. Air carriers

that plan to reduce their service to an
eligible point below the level of -
essential air transportation must notify
the Board and the relevant State
agencies and communities. This
notification must be given 90 days
before the planned reduction if the

" carrier holds a certificate or is already

receiving subsidy for service at that
point. Otherwise, 30 days' notice is
required. .
When the Board receives one of these
notices, it must look for a replacement
carrier. If the Board has not found a

. replacement within the 30 or 90 day

notice period, as applicable, section
419(a)(6) requires it to order the
incumbent to continue service for
another 30 days. The Board must renew
the order to continue service every 30

. days until it eventually does find a

replacement. The incumbent is eligible
for subsidy during this period of
compulsory service. )
An initial order to a carrier to
“continue service will typically announce
the Board's plan of action for securing

" . essential air transportation. Renewals of

these orders to continue service,
however, will usually be routine
matters. We are therefore delegating to
the Chief of the Essential Air Services
Division of the Bureau of Pricing and
Domestic Aviation the authority to issue
renewal orders. To ensure that staff
activity in this area is brought to the
Board's attention, the delegation is
limited to three successive renewal
orders. A fourth renewal order would
have to be issued by the Board, after
which three more could be issued under
delegated authority, and so on.
Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 385,
Delegations and Review of Action
Under Delegation; Nonhearing Matters,
as follows:

1. The Table of Contents is amended
by adding a new § 385.14 in"Subpart B,

to read: *
Sec.
- [ . -« L]

Subpart B—Delegation of Functions to
Staff Members

* * *® -« [ B

385.14 Delegation to the Chief, Essential Air
Services Division, Bureau of Pricing and
Domestic Aviation.

L L &« - -

2. A new § 385.14 is added., to read:

-
-

§ 385.14 Delegation to the Chief, Essential
Alr Services Dlvision, Bureau of Pricing and
Domestic Avlation.

The Board delegates to the Chief of
the Essential Air Services Division,
Bureau of Pricing and Domestic
Aviation, the authority to renew, up to
three times in succession, a Board order

- under section 419(a){6) of the Act to an

air carrier to continue providing
essential air transportation while the
Board attempts to find a replacement
carrier, . .
{Section 204(a) of the Federal Aviation Act of
1958, as amended, 72 Stat. 743, 49 US.C. 1324:
Reorganization Plan No. 3 of 1961, 75 Stat.
837, 26 FR 5989, 49 U.S.C. 1324(note}}

By the Civil Aeronantics Board.
Phyllis T. Koylor.
Secretary.
(Regulatlan OR-151: Amdt. No. 84
(FR Doc. 7911842 Filed ¢-15-75: 845 am|
BILLING CODE 6320-0%-U -

SECURITIES AND EXCHANGE
COMMISSION : )

17 CFR Part 200

Organization; Conduct and Ethics; and
Intormation and Requests; Delegation
of Authority to the Directors of the
Divisions of Market Regulation and
Enforcement and to the Regional
Administrators

AGENCY: Securities and Exchange
Commission.

AcTION: Final rules.

SUMMARY: The Commission is amending
its regulations to delegate authority to
the Directors of the Divisions of Market
Regulation and Enforcement and to the
Regional Administrators to notify the
Securities Investor Protection
Corporation (“SIPC”) of facts concerning
the activities and financial condition of
broker-dealers that, in their view, are in
or approaching financial difficulty
within the meaning of the Securities
Investor Protection Act {(“SIPA”].
EFFECTIVE DATE: April 10, 1979.

FOR FURTHER INFORMATION CONTACT:
Michael ]. Simon, Staff Attormey,
Division of Market Regulation,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549, (202)755-8767.
SUPPLEMENTARY INFORMATION: SIPC, a
non-profit membership corporation
established by Congress in 1970, is
responsible for the administration of
SIPA which provides certain protections
to customers of broker-dealers that fail.
The nature of SIPC's responsibilities
requires that it have access to
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information developed By the

. Commission concerning the operational

and financial condition of broker- -
dealers which are in or approaching’
financial difficulty, The need to provide
information to SIPC is frequent,
generally routine, and largely
nondiscretionary in light of the
Commission’s responsibilities under
Section 5 of SIPA. In view of the
foregoing, the rules of the Commission,
relating to general organization are
being amended to delegate to the -
Directors of the Divisions of Market
Regulation and Enforcement and to the
Regional Administrators authority to
notify SIPC, in appropriate cases, of
such information. Accordingly, Chapter
11 of Title 17 of the Code of Federal
Regulations is amended as follows:

1. Section 200.30-3 is amended by .
adding a new paragraph (d) and
redesignating present paragraph [d] as
paragraph (e).

§200.30-3 Delegation of authority to
Director of Division of Market Regulation.
* * * i *

(d) To notify the Securities Investor
Prdtectlon Corporation (“SIPC"} of facts
concerning the activities and the -
operational and financial condition of
any registered broker or dealer which is
or appears to be a member of SIPC and
which is in or approaching financial -
difficulty within the meaning of Section
5 of the Securities Investor Protection

. Act of 1970, as amended, 15 U.S.C.
78aaa, el seq.

2. Section 200.30-4 is amended by
adding paragraph (a)(6) as-follows:

§ 200.30-4 Delegation of authority‘to
Director of Division of Enforcement.
*e * * * *

(@* "X

(6) Ta notify the Securities Investor
Protection Corporation {“SIPC”) of facts
concerning the activities and the
operational and financial condition of

. any registered broker or dealer which is

or appears to be a member of SIPC and
which is in or approaching financial

difficulty within the meaning of Section _

5 of the Securities Investor Protection °
Act of 1970, as amended, 15 U.S.C.
78aaa, el seq.
3. Section 200.30-6 is amended by
.adding a new paragraph (f) and
redesignating present paragraph (f} as,
paragraph (g). )
§200.30-6 Delegation of authority to

Reglonal Administrators.
* * * * *

(f) To notify the Securities Investor
Protection Corporation (*SIPC") of facts
concerning the activities and the-
operational and financial condition of

any registered broker or dealer which is
or appears to be a member of SIPC'and
which is in or approachlng financial
difficulty within the meaning of Section
5 of the Securities Investor Protection
Act of 1970, as amended, 15 U.S.C.

_78aaa, ef seq.

(Sec. 25, Pub. L. 94-29, 89 Stat. 146 (15USC
78s); Sec. 18, Pub. L. 94-29, 89 Stat. 155 (15
U.S.C. 78w}; Set. 5, Pub. L. 91-598, 84 Stat.
1644 (15 U.S.C. 78eee))

The Commission finds, in accordance ‘
with 5 U.S.C. 553(b)(A) and 553(d)(3] of .

the Administrative Procedure Act, that
the foregoing action relates solely to
agency organization, procedure or
practice and should be effective
immediately in order to improve the
providing of information fo SIPC about
brokers or dealers which are in or

. approaching financial difficulty.

Accordingly, the foregoing action
becomes effective immediately.
By the Commission.

George A. Fitzsimmons, -
Secretary. ’

- April 10, 1979,

[Rel. No. 34-15713}
[FR Doc. 79-11947 Filed 4-16-79; 8:45 am]
BILLING CODE 8010-01-M

'VETERANS ADMINISTRATION

38 CFR Part 3 -

rd

" Veterans Disability Compensation and

Survivors Increased Benefits

AGENCY: Veterans Administration.
ACTION: Final Regulations.

SUMMARY: The Veterans Administration
is amending its regulations to implement
the Veterans’ Disability Compensation
and Survivors' Benefits Act of 1978,
enacted October 18, 1978, This law (1)
increases the rates of disability
compensation and dependency and
indemnity compensation by
approximately 7.3 percent; (2) reduces
the service-connected degree of
disability evaluation needed to be
eligible to receive additional
compensation for dependents from 50
percent to 30 percent; (3} increases the
Medal of Honor pension from $100 to

- $200 monthly; (4) provides increased

compensation for certain veterans who
have suffered service-connected loss or

“loss of use of three extremities; (5)

authorizes an increase in the rate of
dependency and indemnity
compensatlon payable toa veteran s
surviving spouse who is housebound; (6)
increases the compensation payable to
certain veterans who have suffered
service-connected loss or loss of use of

an extremity and nonservice-connected
loss or loss of use of the paired
extremity; (7) increases the clothing
allowance from $203 to $218; (8)
establishes a new monthly aid and
attendance rate of $900 for certain
veterans catastrophically disabled from
service-connected disability; (9)
authorizes payment of dependency and
indemnity compensation rates in certain
cases when a veteran’s death is

‘nonservice connected:’(lo) increases
from $250 to $300 the burial allowance

payable when a veteran’s death is
nonservice-connected and from $800 to
$1,100 (or if greater, the amount payable
for the funeral and burial expenses of a
federal employee who dies as a result of
an injury sustained in the performance
of duty) the burial allowance payable
when a veteran’s death is service-
connected; (11) increases the automobile
allowance from $3,300 to $3,800, and (12)
exempts from taxation the amount of
military retired pay equivalent to the
amount of compensation or pension a
former sevicemember is found entitled
to receive from date of the
compensation or pension entitlement
determination to date of walver of
retired pay provided waiver of retired
pay is filed within 1 year after *
notification of Veterans Administration
entitlement. In addition to changes
lmplementmg the new law, certain terms
have been changed to eliminate gendor
reference in regulations requiring
amendment because of the new law (o.g,
“widow or widower" to “surviving
spouse”’).
EFFECTIVE DATE: The increase in the
Medal of Honor pension is effective
January 1, 1979. All other changes are
effective October 1, 1978.

FOR FURTHER INFORMATION CONTACT:
T. H. Spindle Jr. 202-389-3005,

SUPPLEMENTARY INFORMATION: On
pages 55420-55427 of the Fedoral
Register of November 28, 1978, there
were published proposed regulations to
implement the Veterans' Disability
Compensation and Survivors’ Benefils
Act of 1978, Pub. L. 95-479 (92 Stat, 1560)
- Interested persons were given 30 days
to submit comments, suggestions, or
objections to the proposed regulations.
One commént was received that madoe a
number of suggestions to improve the
regulations. Some of the commentator's
suggestions related to matters of style or
grammatical construction. We have
adopted some of these suggestions in the
final regulations. Sincé no substantive
changes ere involved, we are making
them without comment. The
commentator’s other suggestions that we
have incorporated in the final rule are
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discussed below since they make
significant improvement in the final
regulations. : -
The commentator feels that the

proposed title of § 3.22, “Benefits
payable as if cause of death is service
connected”, is misleading since it
implies that the benefits involved are to
be paid on the basis of a legal fiction
that the veteran's death was service
connected. The commentator said that
this was not the intent of Congress. He
pointed out that the benefit is intended
to provide income security at
dependency and indemnity
compensation (DIC) rates to the
surviving spouses and children of _
certain totally disabled veterans. The
commentator believes that a more
appropriate title would be “Benefits at

. DIC rates in certain cases when death is
not service connected”. We agree. The
final rule incorporates this suggested

- change. . .

The proposed § 3.22(a)(1) omits any °

reference to a death caused by a
survivor's willful misconduct. The - .
commentator suggests that we include a
reference to § 3.11— which embodies ~
the common-law prohibition.against an
individual profiting from his or her own
wrongdoing—and that we amend § 3.11
to make it applicable to benefits paid
under § 3.22. The commentator correctly

" points out that Congress did not intend
for a surviving spouse or child who
‘intentionally and wrongfully caused the
death of the veteran to receive benefits
under § 3.22. The final regulations,
therefore, include the suggested cross
reference and amendment to § 3.11.
. Regarding § 3.22(b), we have

- indicated in the final regulation, as the
commentator suggests, that an award of
social security benefits or workers'
compensation is.subject to recoupment,

- The commentator also believes that the
proposed § 3.22(b) is deficient in that it
fails to indicate the means to be adopted
to assure that beneficiaries properly
report to the Veterans Administration
the receipt of a judgment award or
settlement amount for damages for the
death of the veteran. Voluntary
compliance is the only means we have
available to enforce this “offset”
provision. The application for death
benefits is being amended to ask if the
claimant expects to-receive such a
judgment award or settlement amount.
In addition, a beneficiary will be

. notified when an award of benefits is

made under § 3.22 of his or her duty to

promptly report a judgment award-or

- settlement amount for damages for the

death of the veteran. Also, we have

stipulated in the final regulation that a -

person receiving benefits under § 3.22 is

under an affirmative duty to promptly
report receipt of such income.

Similar amendments have been made
in the final version of § 3.384 since a «
similar “offset" provision is applicable
to payment of increased compensation
under § 3.384.

The commentator suggests that in
§§ 3.350(h) and 3.352(b)(2) we refer to
the requirement of eligibility for the new
aid and attendance benefit authorized
by"38 U.S.C. 314(r)(2) as “need fora
higher level of care”, and the benefit
itself as “higher level aid and
attendance allowance". We have
adopted this suggestion in the final
regulations.

In the Supplemental Information
portion of our proposed regulatory
development we said that Congress
intended that the provision establishing
the new higher level aid and attendance
allowance be strictly construed, and
that the new allowance be granted only
when the veteran's need is clearly
established and the amount of services
required by the veteran on a daily basis
is substantial. The commentator
believes that the proposed § 3.352(b)
should contain similar language. We
agree and have so amended the final
regulation.

The commentator also believes-that
the words “under the regular
supervision of a licensed health-care
professional” appearing in § 3.352(b){2)
should be defined. We agree and have
done so in the final regulation. Another
suggested change to § 3.352(b) which we
have adopted is lo state that a relative
or other member of a veteran's
household who provides health-care
services is not exempted from the
requirement that he or she be a licensed
health-care professional or be providing
such services under the regular

-supervision of a licensed health-care
professional. ’

The final regulations are set forth
below.

By direction of the Administrator.
Approved: April 11, 1979.

Rufus H. Wilson, -
Deputy Administrotor.

- §3.3 [Amended]

1. Section 3.3 ijs amended by deleting
the words "widow, widower" and
inserting “surviving spouse" in the first
and second sentences of paragfaph

- (d)@3).

2. Section 3.4 is amended as follows:
(a) By deleting the words “widow,
widower" and inserting “surviving
spouse"”,
( ][1) In the first ‘sentence of paragraph
a);

(2) In the introductory portion of
paragraph (c) preceding subparagraph
1);

(b) By revising paragraph (b)(2} to -
reads as follows: :

§3.4 Compensation.

+ - * * *

(b) Disability compensation. * * *

(2) An additional amount of
compensation may be payable fora
spouse, child, and/or dependent parent
where a veteran is entitled to
compensation based on disability
evaluated as 30 per centum or more ~
disabling. (38 U.S.C. 315)
*

* » * *

3.In § 3.5, paragraph (a}, the
introductory portion of paragraph (b}
preceding subparagraph (1} and
paragraphs (d) and (e) are revised to
read as follows:

§3.5 Dependency and indemnity
compensation. .

(a) “Dependency and indemnity
compensation.” This term means a
monthly payment made by the ¥eterans”
Administration to a surviving spouse,
child., or parent:

(1) Because of a service-connected-
death occwrring after December 31, 1956,
or -

(2) Pursuant to the election of a
surviving spouse, child, or parent, in the
case of such a death occurring before
January 1, 1957. (38 U.S.C. 101 (14))

(b) Entitlement. Basic entitlement for
a surviving spouse, child or children,
and parent or parents of a veteran
exists, if:

* » - * »
(d) Group life insurance. No

dependency and indemnity
compensation or death compensation

*shall be paid to any surviving spouse,

child or pareht based on the death of a
commissioned officer of the Public
Health Service, the Coast and Geodetic-
Survey, the Environmental Science
Services Administration, or the National
Oceanic and Atmospheric
Administration occuring on or after May
1, 1957, if any amounts are payable
under the Federal Employees’ Group
Life Insurance Act of 1954 (Pub. L. 598,
83d Cong., as amended) based on the
same death. (Sec. 501(c)(2), Pub. L. 851,
84th Cong. (70 Stat. 857), as amended by
Sec. 13(u), Pub. L. 85-857; (72 Stat. 1266);
Sec. 5, Pub. L. 91-621 (84 Stat. 1863))

(e) Surviving spouse’s rate. (1) The
monthly rate of dependency and
indemnity compensation for a surviving
spouse is based on the “pay grade” of
the verteran. This rate is subject to
increase as provided in paragraph (e) {3)
and (4) of this section. (38 U.S.C. 411(a))
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(2) The Secretary of the concerned {See § 3.54(c)(2)) or children:in the same

service department will certify-the “pay = manner as if the veteran’s death is
grade” of the veteran and the . service connected when the following
certification will be binding on the conditions are met:

Veterans Administration. (38 U.S.C. 421) " (1) The veteran’s.death was not

(3) If there is a surviving spoiise with ~ caused by his. or her oivn willful -
one or more children under the age of 18  misconduct; and ’
(including a child not in the surviving (2):The veteran was in receipt of (or
spouse’s actual or tonstructive custody ~ but for the receipt of military retired pay
and a child who is in active military, air, was entitled to receive) compensation at

or naval service), the total amount time. of death. for service-connected
payable shall be increased by the : disablement that either: -
amount set forth in 38 U.S.C. 411(b) for (i) Was continously rated totally
each child. . ., disabling by a schedular or

(4) If the surviving spouse is unemployability rating for a period of 10

. determined to be in need-of regular aid or inore years.immediately preceding
and attendance under the criteria in death; or
§ 3.352 or is a patient in a nursing home, (i) Was continuously rated totally
the total amount payable shallbe . disabling by-a schedularor .

» increased by the amount set forth i 38 unemployability rating from the date of
U.S.C. 411(c). If the surviving spouse the veteran’s discharge or release from
does not qualify for the regular aid and’  active.duty for a period of not less, than
attendance allowance but is B years immediately preceding death.
housebound under the criteria in . (b).Effect.of judgment or settlement. If

§ 3.351(f), the total amount payable shall ~ a surviving spouse or child eligible for
be increased by the amount set forth in benefits.under paragraph (a} of this

38 U.S.C. 411(d). ' section receives any money or property.
3a, Settion 3.1 is added to read as pursuant to a judicial proceeding based
follows: : ‘ upon, ot a settlement or compromise of,
any cause of action. or other right of
§3.11 Homiclde. recovery for damages for the death of

Any person who has intentionally and  the veteran, benefits payable under
wrongfully caused the death of another ~ paragraph (a) of this section shall not be

person is not entitled to pension, paid f?l‘ any month following the {nonth
compensation, or dependéncy and - in which such:money or. property is
indemnity compensation or increased received until- the amount of benefits

pension, compensation, or dependency ~ that would otherwise have been payable
and indemnity compensation by reason  under paragraph (a) of this section

of such death. For the purpose of: this equals. the total of the amount of money
section the term “dependency and received and the fair market value of the
indemnity compensation” includes property received. :
Benefits at dependency and indemnity (c) Social security and-worker’s
compensation rates paid under 38 U.S.C.  compensation. Benefits.received under
410(b). social security or worker's:

4. Section 3.20 is revised to read as compensation are not subject to
follows: . : recoupment under paragraph (b) of this

’ section even 'though such benefits may

§3.20 Surviving spouse’s benefit for have been awarded pursuant to a
month of veteran's death. - judicial proceeding. - .

Where the veteran died on or after (d) Beneficiary’s duty to report. An
December 1, 1962, the rate of death .~ person entitled to.benefits under

pension, or dependency and indemnity . paragraph (a] of this section shall
compensation otherwise payable forthe  promptly-report to the Veterans-
surviving spouse for the month in which -Administration the receipt of any money
the death occurred shall be not less'than  or property received-pursuant to a

the amount of pension or compensation  judicial proceeding based upon, or a

which would have béen payable to or settlement or compromise of, any cause
for the veteran for that month butfor his  of action orother right of recovery for-
or her death. (38 U.S.C. 3110) damages for the death of the veteran.

5. Section 3.22 and cross references ~ The amount to be reported is the total of
are added to read as follows: . the amount of money received and the

. . fair market value of property received.

§3.22 Benefits at DIC rates in certain Expenses incident to recovery, such as
cases when death Is not service connected. attorney’s fees, may not be deducted

(a) Entitlemant criteria. Benefits. from the amount to be reported.
authorized by section.410(b) of title 38, {e) Relationship to survivor benefit
United States Code shall be paidtoa - plan. For the purpose of 10 U.S.C.

deceased veteran’s surviving spouse 1448(d) and 1450(c) eligibility for

benefits under paragraph (a),of this
section shall be deemed eligibility for
dependency and indemnity
compensation under 38.U.S.C. 411(a): (38
U.S.C. 410(b)). - :

Cross References: Marriage dates. Se
§ 3.54. Homicide. See. § 3.11.

6. Section 3.54 is amended as follows:

(a) By deleting the words “widow's or
widower's"” and inserting "'surviving
spouse’s” in the firdt sentence of
paragraph (d).

(b) By deleting “widow or widower"
and inserting “surviving spouse” in
paragraph (e),

(c) By revising the introductory
portion of paragraph (b) preceding
subparagraph (1) and paragraph (c) to
read as follows:

§3.54 Marriage dates.
*

* * * *

(b) Compensation: Death
compensation may be paid to a
surviving spouse who, with respect to
date of marriage, could have qualified as
a surviving spouse.for death.
compensation under any law -
administered by the Veterans
Administration in effect on December
81, 1957, or who was married to the

. veteran:

* * * * »

(c) Dependency and indemnity
compensation, (1) Dependency and
indemnity compensation payable under
38 U.S.C. 410(a) may be paid to the
surviving spouse of a veteran who died
on or after January 1, 1957, who was
married to the veteran;

(i) Before the expiration of 15 years
after the termination of the period of
service in which the infury or disease
causing the death of the veteran was
incurred or aggravated, or

(ii} For 1 year or more, or

(iif) For any period of time if a child
was-born of the marriage, or was born to
them before the marriage. (38 U.S.C. 404)
- (2) In.order for a surviving spouse to
be entitled to benefits under section
410(b) of title 38, United States Code, in
the same manner as if death is service
connected, the marriage to the veteran
shall have been for a period of not less

- than 2 years immediately preceding tho

date of the veteran’s death. (See § 3.22)
The birth of a child does not change this
requirement. (38 U.S.C. 410(b))

7.In § 3.55, the infroductory portion of
paragraph (a) preceding subparagraph
(1) and paragraphs (b). (c) and {d} are
revised as follows:

§3.55 Terminated marital relatlonships.
{a) Remarriage of a surviving spouse

or marriage of a child shall not bar the

furnishing of benefits to such surviving
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spouse or to or on account of such child,
if the marriage

{b) On and after January 1, 1971,

. remarriage of a surviving spouse shall
not bar the furnishing of benefits to-such
surviving spouse if the marriage

{1) Has been terminated by death, or

(2).Has been dissolved by a court with

- basic authority to render divorce
decrees unless the Veterans
Administration.determines that the
divorce was secured through fraud by
the surviving-spouse or by collusion.

(¢} On and after January 1, 1971, the
fact that a surviving spouse has lived
with another person and has held
‘herself (himself) out openly to the public
as the spouse of such other person shall
not bar the furnishing of benefits to her
{him) after she (he) terminates the-
relationship.

(d) On and after January 1, 1971, the
fact that benefits to a surviving spouse
may previously have been barred
because her (his) conduct or a

. relationship into which she (he) had

entered had raised an inference or

presumption that she (he) had remarried

- or had been determined to be open and

notorious adulterous cohabitation, or

similar conduct, shall not bar the
furnishing of benefits to such surviving
spouse after she (he) terminates the
conduct or relationship,

* * * * *

8.In § 3.350, paragraphs'[a]
{(introductory portion preceding
subparagraph (1)), (()(1) (i) and (iii) arid
(2) (i) and (iii) and (h) are revised and
. paragraph (f)(5) is added so that the
added and revised materlal reads as
follows: -

§3.350 Special monthly compensation
ratings.

The rates of special monthly
compensation stated in this section are
those provided under 38 U.S.C. 314.

(a) Ratings under 38 U.S.C. 314(k).
Special monthly compensation under 38
U.S.C. 314(k) is payable for each
anatomical loss or loss of use of one
hand, one foot, both buttocks, one or
more creative organs, blindness of one
eye having only light perception,
deafness of both ears, having absence of
air and bone conduction, or complete
organic aphonia with constant inability
to communicate by speech. This special
compensation is payable in addition to
the basic rate of compensation
otherwise payable on the basis of
degree of disability, provided that the
combined rate of compensation does not
exceed $1,005 monthly when authorized
in conjunction with any of the
provisions of 38 U.S.C. 314 {a) through (j)

or ‘(s]. ‘When there is entitlement under
38 U.S.C 314 () through (n) or an
intermediate rate under {p) such

" additional allowance is payable for each

such anatomical loss or loss of use
existing in addition to the requirements
for the basic rates: Provided, The total
does not exceed $1,408 per month. The
limitations on the maximum
compensation payable under this
paragraph are independent of and do
not preclude payment of additional
compensation for dependents under 38
U.S.C. 315, or the special allowance for
aid and attendance provided by 38
U.S.C. 314(r).

* * * - *

(f) Intermediate or next higher rate; 38
U.S.C. 314{p)—(1) Extremities. (i)
Anatomical loss or loss of use of one

. -extremity with the anatomical loss or

loss of use of another extremity at a
level or with complications preventing
natural elbow or knee action with
prosthesis in place will-entitle to the
rate intermediate between 38 U.S.C. 314
(1) and (m). The monthly rate is $1,056. *

* * =1 * &

{iii) Anatomical loss or loss of use of
extremity at a level preventing natural
elbow or knee action with prosthesis in
place with anatomical loss of another
extremity so near the shoulder or hip as
to prevent the use of a prosthetic
appliance will entitle to the rate
intermediate between 38 U.5.C. 314 (m)
and (n). The monthly rate is $1,183.

{2) Eyes, bilateral, and blindness in
connection with deafness. (if Blindness
of one eye with 5/200 visual acuity or
less and blindness of the other eye

- having only light perception will entitle

to the rate intermediate between 38
U.S.C. 314 (1) and (m). The monthly rate
is $1.056.

* * « ] *

(iii) Blindness of one eye having only ~

light perception and anatomical loss, or
blindness having no light perception
accompanied by phthisis bulbi,
evisceration or other obvious deformity
or disfigurement of the eye, will entitle
to a rate intermediate between 38 U.S.C.
314 (m) and (n). The monthly rate is
$1,183.

* * L * *

(5) Three extremities. Anatomical loss
or loss of use, or a combination of
anatomical loss and loss of use, of three
extremities shall entitle a veteran to the
next higher rate without regard to
whether that rate is a statutory rate or
an intermediate rate. The maximum .
monthly payment under this provision
may not exceed $1,408. (38 U.S.C. 314(p))

*

* « * *

(h) Special aid and attendance benefit
in maximum monthly compensation
cases; 38 U.S.C. 314(r). A veteran
receiving the maximum rate ($1,408) of
special monthly compensation under
any provision or combination of
provisions in 38 U.S.C. 314 who is in
need of regular aid and attendance ora
higher level of care is entitled to an
additional allowance during periods he
or she is not hospitalized at U.S. :
Government expense. (See § 3.552(b}(2)
as to continuance following admission
for hospitalization.) The regular aid and
attendance allowance is $604; the higher
level aid and attendance allowance rate
is $900 and is in lieu of the regular aid ~
and attendance allowance.
Determination of this need is subject to-
the criteria of § 3.352. The regular or -
higher level aid and attendance
allowance is payable whether or not the
need for regular aid and attendance or a
higher level of care was a partial basis
for entitlement to the maximum $1,408
rate, or was based on an independent
factual determination.

* » »  J *

9. In § 3.351, paragraph (a) and the
intraductory portion of paragraph (c)
preceding subparagraph (1) are revised
and paragraph (f) is added so that the’
revised and added materjal reads as
follows:

§3.351 Speclal monthly dependency and
Indemnity compensation, death
compensation, pension and spouse’s
compensation ratings. -

(a) Aid and attendance; general.
Additional pension for veterans in need
of regular aid and attendance is -
provided for Spanish-American War
veterans (38 U.S.C. 512) and for veterans
of the Mexican border period, World
War I, World War II, the Korean conflict
or the Vietnam era (38 U.S.C. 521).
Additional pension for surviving
spouses in need of regular aid and
attendance is provided for surviving
spouses of veterans of all periods of
war, including those entitled to pension
under the law in effect on June 30, 1950,
based on service in World War I, World
War I, or the Korean conflict (38 U.S.C.
544). Additional compensation is
provided for a married veteran receiving
compensation of the 30 percent rate or
greater whose spouse is in need of
regular aid and attendance. (38 U.S.C.
315(1)(1)) Additional dependency and
indemnity compensation and death
compensation for surviving spouses and
for parents in need of regular aid and
attendance is provided for surviving
spouses and for parents of veterans of
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all periods of service. (38 U . C 322(b);
411(c), 415(h))
* R * * - * -

(c) Aid and attendance; criteria. The
veteran, spouse, surviving spouse, or
parent will be considered in need of
regular aid and attendance if he or she:

* * * * *

(f) Housebound; dependency and’
indemnity compensation. The monthly
rate of dependency and indemnity
compensation payable to a surviving
spouse who does not qualify for
increased dependency and indemnity
compensation under 38 U.S.C. 411(c)
based on need forregular aid and
attendance shall be increased by the -
amount specxfied in 38 U.S.C. 411(d) if
the surviving spouse is permanently.
housebound by reason of disability. The
permanently housebound requirement is
met when the surviving spouse is
substantially confined as a direct result
of disabilities to his or her home:(ward -
or clinical areas, if institutionalized) or’
immediate premises by reason of
disability or disabilities which it is
, reasonably certain will remain
throughout the surviving spouse’s
lifetime. (38 U.S.C. 411(d))

10. Immediately following § 3.351; the
cross references are changed to read as
follows: ,

Cross References: Basic pension
determinations. See § 3.314. °

- Criteria for permanent need foraid
and attendance and * permanently
bedridden.” See § 352.

11. Section 3.352 is amended as
follows:

(a) By changmg the headmg of the
section. .

(b) By changing the heading of
paragraph (a). ‘

(c} By adding paragraph (b) and
redesignating paragraph (b) as
paragraph (c) so that the added and
redesignated material reads as follows:

§ 3.352 Criteria fo{' permanent need for
ald and attendance and “permanently -
bedridden.” '

(a) Basic criteria for regular aid and

attendance ana' permanéntly bedridden. -

* * *

(b) Basic criteria for thée Iugber level
aid and attendance allowance. (1) A
veteran is entitled to the higher level aid

. and attendance allowance authorized by
" §3.350(h) in lieu of the regular aid and
attendance allowance when all of the
following conditions are met:

(i) The veteran is entitled to the
compensation authorized under 38
U.S.C. 314(0), or the maximum rate of
compensation authorized under 38
U.S.C. 314(p).

-

(ii) The veteran meets the’
requirements for entitlement to the

- regular aid and attendance allowance in .

paragraph (a) of this sectiom.

(iii) The veteran needs a “higher level

of care” (as-defined in paragraph (b)(2}
of this section]) than is required to
establish entitlement to the regular aid
and attendance allowance, and in the
absence of the provision of such higher
level of care the veteran would require

- hospitalization, nursing home care, or
~ other residential institutional care.

{iv) The veteran’s need for a higher

" level of care than is required to establish

entitlement to the regular aid and
attendance allowance is determined by
a Veterans Administration physician or,
in areas where:no-Veterans ,
Administration physxclan is available,.
by a physician carrying out such
function under contract or fee.
arrangement based on an examination
by such physician.

(2) Need for a‘higher level of care
shall be considered to be need for
‘personal health-care services provided
on a daily'basis in the veteran’s home
by a person who is licensed to provide
such.services or who provides such. .
services. under the regular supervision of
a licensed health-care professional.
Personal health-care services include

* (but.are not limited. to) such services as

physical therapy, administration of

. injections, placement of indwelling.

catheters,.and the.changing of sterile
dressings, or like functions which
require praofessional health-care training

- or the regular supervision of a trained

health-care professional to perform. A
licensedlhealth-care professional
includes (but is.not limited to) a doctor
of medicine or osteopathy, a registered
nurse, a licensed practical nurse, or a
physical therapist licensed to practice

. by a State or political subdivision

thereof..

- (8).The:term “under the regular
supervision. of a licensed health-care
professional”, as used.in paragraph
(b)(2) of this section,. means\that an
unlicensed person performmg personal
health-care services is following a
regimen ofpersonal health-care services

“prescribed by a health-care

professional, and that the health-care
professional consults with the
unlicensed person providing the health-
care services at least once each month
to monitor the prescribed regimen.. The
consultation need not be in person; a
telephone call will suffice.

(4) A person performing personal
health-care services who.is a relative or
othermember of the veteran's household
is not exempted from the requirement
that he or she be a licensed health-care

professxonal or be provxdmg such care

- ~ under the regular supervision of a

licensed health-care professional.

(5) The provisions of paragraph (b} of
this section are to be strictly construed.
The higher level aid-and-attendance
allowance is to be granted only, when
the veteran’s need is clearly established
and the amount of services required by
the veteran on a daily basis ig
substantial. (38 U.S.C. 210(c), 314(r)(2).}

{cy Attendance by relative. The
performance of the necessary aid and
attendance service by a relative-of the ’
beneficiary or other member of his or
her household will not prevent the
granting of the additional allowance.

§3.3862 [Amended)
12. Section 3.382 is amended as

. follows:

{a) By adding the words "“or she” after
the word “he” in the third sentence of
paragraph (a).

(b) By deleting the words “his service
support his allegahon. “and inserting
*his or-her service support his or her
allegation,” in the first sentence of

" paragraph (b).

§3.383 [Amended]

13. Section 3.383 is amended by
adding the words “or her" after the
word “his” in paragraphs (a), {b) and (c).

14. Section 3.384 is added to read as
follows:

§3.384 Additional compensation for non-
service-connected loss or loss of use of
paired extremity.

(a) General. Subject to the conditions
of this section a veteran who has .
service-connected loss or loss of use of
one extremity and non-service-
connected loss or loss of use of the
paired extremity is entitled to increased
compensation in the amount specified in
38 U.S.C. 314(t).

(b) Entitlement Criteria. (1) The
service-connected loss orloss of use of
an extremity is rated at 40 percent or
more disabling; and

(2} The non-service-connected loss or
loss or use of the paired extremity

“would be rated 40 percent or more

disabling if service connected; and

(3) The non-service-connected loss or
loss of use of the paired extremity is not
the result of the veteran’s own willful
misconduct; and

(4) The veteran is entitled to receive
compensation at any rate under 38
U.S.C. 314 (a) through (i), and special
monthly compensation under 38 U.S.C.
314(k).

(c) Effect of judgment or settlement. If
a veteran receives any money, ar
property pursuant to an award in a
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judicial proceeding based upon; or a
settlement or compromise of, any cause
of action for damages for the non-
service-connected loss or loss of use of
the paired extremity upon which
entitlement under this paragraph is
based, the increased .compensation _
payable by reason.of-this paragraph
shall not be paid for any month '
following the month in‘which any such
money or property is received until such
* time as the total amount of the
. increased compensation that would
otherwise have been payable equals the
total of the amount of any such money
received and the fair market-value of
any such property received.

*(d) Social security and workers’
compensation. Benefits received under
social security or workers'
compensation are not subject to
recoupment under paragraph (c) of this
section even though such benefits may
have been awarded pursuant to a

- ‘judicial proceeding.

{e) Veterans duty to report. Any .
person entitled to increased
compensation under this paragraph shall
. promptly report to the Veterans .
Administration the receipt of any money
or property received pursuant to a
judicial proceeding based upon, or a
settlement or compromise of, any cause
of action or other right of recovery for
. damages for the non-service-connected

loss or loss of use of the paired
extremity upon which entitlement under
this section is based. The amount tobe
reported is the total of the amount of
. money received and the fair market .
value of property received. Expenses
incident to recovery, such as attorney’s
fees, may not be deducted from the
-amount to be reported. .
15. In §3.552, the heading is changed
and paragraphs (a)(1), (b)(2) and (g) are
revised to read as follows .

§3.552 Adjustment.of allowance foraid -
and attendance.

(a)(1) When a veteran is hospltahzed .
additional compensation or increased
pension for aid and attendance will be
discontinued as provided in paragraph .
(b} of this section except as to
disabilities specified mparagraph (a)[2]
of this section,

* -7k * * R 4 -

[b] * % k-

(2) When a veteran is hospitalized at
the expense of the United States
Government, the additional aid and
attendance allowance authorized by 38
U.S.C. 314(r) (1) or (2) will be
discontinued-effective the last day of the

month following the month in which the °

veteran is admitted for hospitalization.

* »* * * ~ &

TN

* (g) Where a veleran entitled to one of
the rates under 38 U.S.C. 314 (1), (m), or
{n) by reason of anatomical losses or
losses of use of exiremities, blindness
(visual acuity 5/200 or less or light
perception only), or anatomical loss of
both eyes is being paid compensation of
$1,408 because of entitlement to another
rate under section 314(1) on account of
need for aid and attendance the
compensation will be reduced while
hospitalized to the following:

(1) If entitlement is under section
314(1) and in addition there is need for
regular aid and attendance for another
disability, the award during
hospitalization will be $1,107 since the
disability requiring aid and attendance
is 100 percent disabling. (38 U.S.C.

* 314(p))

(2} If entitlement is under section
314(m), $1,258.

(3) If entitlement is under section
314(n), $1,408 would be continued, since
the disability previously causing the
need for regular aid and attendance
would then be totally disabling entitling
the veteran to the maximum rate under
38 U.S.C. 314(p).

* -* * *

§3.556 ' [Amended]

16. Section 3.556(a)(1) is amended by
deleting the words "wife (husband)" and
inserting the word “spouse” in the
second sentence.

17.1In § 3.802, paragraph (b) is revised
to read as follows:

§3.802 Medal of Honor.

* * - - L 4
(b) An award of special pension of
$200 monthly (prior to Jan. 1, 1979, S100

monthly} will be made as of the date of _
filing of the application with the

. Secretary concerned. The special

pension will be paid in addition to all
other payments under laws of the
United States. However, a person
awarded more than one Medal of Honor
may not receive more than one special
pension. (38 U.S.C. 562)

§3.803 [Amended]

18. Section 3.803 is amended by
deleting “6158" in the citation following
paragraph (a).

§3.805 [Amended]
19. Section 3.805 is amended by

deleting the words “widows
[w1dowers)" and mserlmg the words

" “surviving spouses" in the heading and

in the introductory portion preceding
paragraph (a).

20. In § 3.808, the introductory portion
preceding paragraph (a) is revised to
read as follows:

§3.808 Automoblles or other
conveyances; certification.

A cerlification of eligibility for
financial assistance in the purchase of
one automobile or other conveyancein .
an amount not exceeding $3,800
(including all State, local, and other -
taxes where such are applicable and
included in the purchase price) and of
basic entitlement to necessary adaptive
equipment will be made where the
claimant meets the requirements of
paragraphs (a), (b) and (c) of this
section. -

- * * - #*

21.In § 31600, paragraphs (a), (c) and
(g) are revised to read as follows:

§3.1600 Paynient of burial expenses of
deceased veterans
* * » * *

(a) Wartime veterans. When a
veteran of any war dies, an amount not
to exceed $300 (51,100 if death is
service-connected) (where entitlement is
based on § 3.8 (c) or (d), at arate in
Philippine pesos equivalent to $150 or
8550 if death is service-connected} is
payable on the burial and funeral
expenses and transportation of the body
to the place of burial, if otheriise
entitled within the further provisions of
§% 3.1600 through 3.1611. For this
purpose the period of any war is as
defined in § 3.2, except that World War
1 extends only from April 6, 1917,
through November 11, 1918, or if the
veteran served with the United States
military forces in Russia, through April
1, 1920. (38 U.S.C. 902; 907; 107(a))

L] * * ] -

{c) Death while properly hospitalized.
If a person dies while properly
hospitalized by the Veterans

Administration, there is payable an ‘

allowance not to exceed $300 ($1,100 if
he or she died of a service-connected
disability) for the actual cost of funeral
and burial, and an additional amount for
transportation of the body to the place

of burial. See § 3.1605. (38 U S.C. 903 .

907) ’_

- * L * *

(8) Transportation expenses for burial
in national cemetery. Where a veteran
dies as the result of a service-connected
disability, or at the timé of death was in
receipt of disability compensation {or
but for the receipt of military retired pay
or non-service-connected disability
pension would have been entitled to
disability compensation at time of
death) there is payable, in addition to
the burial allowance (either $300 or
$1,100 if cause of death was service
connected), an additional amount for

payment of the cost of transporting the
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body to a national cemetery for burial.-
This amount may not exceed the cost of
transporting the body from the veteran's

~ place of death to the national cemetery

nearest the veteran’s last place of
residence in which burial space is
available. The amounts payable under
this paragraph are subject to the
limitations set forth in §§ 3. 1604 and
31606,

22, In § 3.1601, paragraph (a)(1)(i) is
revised to read as follows:

" 83, 1601 Claims and evidence.

(a) Claims. * * * SRS

(1) Claims for burial allowance may
be executed by:

(i) The funeral director, if entire bill or .
any balance is unpaid (if unpaid bill is
under $300 only amount of unpaid

. balance will be payable to the funeral

director); or |
* * * * *

23. In § 3.1604, the introductory
portion of paragraph (a) preceding. -
subparagraph (1) and paragraph (b)(2)
_ are revised to read as follows

§3.1604 Payments from non-Veterans
Administration sources.

(a) Contnbutzons or payments by
public or private organizations. When
contributions or payments on the burial
expenses have been made by a State,
any agency or political subdivision of
the United States or of a State, or the
employer of the deceased veteran only
the difference between the entire burial
expenses and the amount paid thereon
by any of these agencies or .

paid thereon under such provision, not
to exceed $300 will be authorized.

* * * * *

~

§3. 1605 [Amended]

.24, Section 3.1605 is amended by
adding the words “or she” after the
word “he” in the first sentence of the *
introductory portion preceding
paragraph (a). '

{FR Doc. 76-11691; Filed 4-16-79; 8:45 am]

" BILLING CODE 8320-01-M -

[ R - t

VETERANS ADMINISTRATION

38 CFR Part 36

lmplementatlon of New Legislation—
Mobile Homes

AGENCY: Veterans Administration.
ACTION: Final Regulations

SUMMARY: The VA (Veterans
Administration) is amending its
regulations relating to mobile home
loans to authorize a loan guaranty of 50
percent of the loan amount not to
exceed $17,500, to provide for use of a
veteran's remaining loan guaranty N
entitlement for purchase of a mobile
home, to increase the maximum loan
term for single-wide mobile home loans,
and to eliminate the maximum loan
amounts for the purchase of a mobile

. home or mobile home lot. An :
amendment also is being made to reflect
VA compliance with the Equal Credit
Opportunity Act. The amendments to
the regulations published herein are
primarily for the purpose of

organizations, not to exceed $300 (31,100 . jmplementing those sections of the

if death was service connected), will be

- authorized. Contributions or payments -

by any other public or private
organization such as a lodge, union,
fraterndl or beneficial organization,
society, burial association or insurance
company, will bar payment of the burial
.allowance if such allowance would
revert to the funds of such organization
or would discharge such organization's

.obligation without payment,

* * * * *

‘(b) Payment by Federal agency. * * *

{2) A provision in any Federal law or
regulation permifting the application of
funds due or accrued to the credit of the
deceased toward the expenses of

. funeral, transportation and interment

(such as Social Security benefits), as
distinguished from a provision
specifically prescribing a definite , .
allowance for such purpose, will not bar
payment of the burial allowance. In such
* cases only the difference befween the -
total burial expense and the.amount

Veterans’ Housing Benefits Act of 1978,

- as to the guaranteed loan program for

mobile homes.
EFFECTIVE DATE: October 1, 1978.
FOR FURTHER INFORMATION CONTACT:

" Mr. George D. Moerman, Assistant

Director for Loan Policy (264), Loan
Guaranty Service, Veterans |
Administration, Washington, D.C. 20420,
202-389-3042.
SUPPLEMENTARY INFORMATION: The
Veterans' Housing Benefits Act of 1978 .
(Pub. L. 95-476, 92 Stat. 1497) revised
and restructured section 1819 of title 38,
United States Code, relating to the
guaranty of mobile home loans. In
general terms, the Act restructured the
mobile home loan program along lines
similar to the program for
conventionally built homes. )
The Administrator is now authorized
to guarantee up to 50 percent of the
principal amount of a mobile home loan
not to exceed a maximum loan guaranty
of $17,500. The various statutory loan

i

maximums for mobile homes and mobile
home lots have been repealed. The
amendments to §§ 36.4202, 36,4204,
36.4205, 36.4209(e), and 36.4252(a)
implement this statutory revision. _
The Act also authorizes the
Administrator to restore loan guaranty
entjtlement used for mobile home
purposes when: (1) The property which
was security for the loan has béen
disposed of by the veteran or has been '
destroyed by fire or other natural
hazard; and (2) the Administrator has
been released from liability as to the
loan, or if a ldss has been suffered the
loss has been paid in full. The
Administrator also is authorized to
restore a veteran’s loan guaranly
entitlement used for mobile home
purposes if an immediate veteran-
transferee has agreed to assume tho

. outstanding balance on the mobile home

loan and consented to the use of his or
her entitlement to the extent the
entitlement of the veteran-transferor hiud
been used originally, and the veteran-
transferee otherwise meets the
requirements of chapter 37, title 38,
United States Code. The statutory
requirement that a veteran may have
loan guaranty entitlement restored a
single time for mobile home loan
purposes has been repealed. Section
36.4203(a) has been amended to
implement this change.

The previous statutory restriction that
a veteran must have maximum loan
guaranty entitlement available in order
to secure a mobile home loan and the
previous statutory restriction that a
veteran, after securing a mobile home
loan, could not use remaining
entitlement for any other purpose until
the mobile home loan had been paid in
full, have both been repealed. The
Administrator is thus now authorized to
guarantee mobile home loans using a
veteran’s remaining loan guaranty
entitlement except that a veteran who
purchases a mobile home unit with ¢ VA
guaranteed loan may not use remaining
entitlement to secure a loan for a second
mobile home unit until the first unit is
disposed of by the veteran or destroyed
by fire or other natural hazard. Veterans
who purchased a mobile home with a
loan guaranteed by the VA may now
purchase a conventional home with
remaining entitlement, and veterans
who purchased a conventional home
with a loan guaranteed by the VA may
now purchase a mobile home with a
loan secured by remaining loan
guaranty entitlement. In addition, a
veteran who purchased a mobile home
unit may purchase a mobile home lot for

_ that unit with a loan secured by

remaining loan guaranty entitlement.
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The amendment to § 36.4203 (b) and {c)
will implement this statutory revision.
The Administrator i$ now also
authorized to increase the maximum
loan term for the purchase of a single-
wide mobile home or for the purchase of
a lot on which to-place a mobile home
already owned by the veteran. The new
loan term will be 15 years and 32 days
for these types of loans. Previously such
loans had a maximum loan term of 12
years and 32 days. The amendment to
§ 36.4204(a) will implement this change.

~ Section 36.4210'is amended to reflect

Veterans Administration compliance
with the Equal Credit Opportunity Act
(Pub. L. 93495, 88 Stat. 1521, Pub. L. 94~
239, 90 Stat. 251).

Section 36.4207(d) is amended to

. reflect that the current mobile home ~

standards are prescribed by the
Administrator in lieu of the.American
National Standards Institute,

- In additional, a minor-editorial change

.has been made to § 36.4209 (b}(5) and (g)

to revise the statutory citations.
Compliance with the provisions of
section 1.12 of this chapter which

" requires publication of proposed

regulations prior to final adoption is
waived in this instance. The substantive
changes implement statutory mandates,
Those changes not required by statute
are editorial rather than substantive.
Compliance with. section 1.12 would
serve little purpose and would not be in

the public interest. .

The amendments are adopted under -
authority granted to the Administrator
by section 1819(g) of title 38, United

States Code:

Approved: April 11, 1979,

By direction of the Adbinistx:ator.
Rufus H. Wilson,
Deputy Administrator.

1.In § 36.4202, paragraph (1) is

< revoked.

§36.4202 Definitions.

* ] * * *
(1) [Revoked] :

- !
2. Section 36.4203 is revised to read as
follows:

§ 36.4203 Efigibility of the veteran for the
mobile home foan benef' t under 38 U.S.C.
1819, . -

"(a) To be eligible for the mobile home
loan benefit a veteran must have loan
guaranty entitlement for mobile home
purposes available foruse.
Notwithstanding the provisions of

-§ 36.4205(e), the Administrator may

exclude the amount of guaranty
entitlement used for any guaranteed
mobile home loan provided: -

(1) The property which served as
security for the loan has been disposed
of by the veteran, or has been destroyed
by fire or other natural hazard; and

{2) The loan has been repaid in full, or
the Administrator has been released
from liability as to the loan, or if the
Administrator has suffered a loss on
said loan, such loss has been paid in
full; or

(3) An'immediate veteran-transferce
has agreed to assume the outstanding
balance on the loan and consented to
the use of his or her entitlement to the
extent the entitlement of the veteran-
transferor had been used originally, and
the veteran-transferee otherwise meets
the requirements of chapter 37, itle 38,
United States Code.

The Administrator may, in any case
involving circumstances deemed
appropriate, waive either or both of the
requirements set forth in paragraph
(a)(1) or (2 of this section.

(b) A veteran may use his or her
remaining home loan guaranty
entitlement for any purpose authorized
by 38 U.S.C. 1810, 1811, or 1819 except
that a veteran+who has purchased a
mobile home unit may not purchase a
second mobile home unit until the unit
which secured the first Joan has been
disposed of by the veteran or has been
destroyed by fire or other natural
hazard.

{c) The available entitlemenl of a
veteran will be determined by the
Administrator as of the date of receipt
of an application for guaranty of a
mobile home loan or Joan report. Such
date of receipt shall be the date the
application or loan report is date
stamped into the Veterans
Administration. Eligibility derived from
the most recent period of service (1) -
shall cancel any unused entitlement
derived from any earlier period of .
service, and {2) shall be reduced by the
amount-by which entitlement from
service during any earlier period has
been used to obtain a direct, guaranteed,
or insured loan—

{i) On property which the veteran
owns at the time of application; or

(i) As to which the -Administrator has
incurred actual liability or loss, unless in
the event of loss or the incurrence and
payment of such liability by the
Administrator the resulting
indebtedness of the veteran to the
United States has been paid in full.

Provided, That if the Administrator
issues or has issued a cerlificate of
commitment covering the loan described
in the application for guaranty or in the
loan report, the amount and percentage
of guaranty contemplated by the
certificate of commitment shall not be

subject to reduction if the loan has been
or is closed on a date which is not later
than the expiration date of the
cerlificate of commitment,
notwithstanding that the Administrator
in the meantime and prior to the
issuance of the evidence of guaranty
shall have incurred actual liability or
loss on a direct, guaranteed, or insured- -
loan previously obtained by the
borrower. For the purposes of this
paragraph, the Administrator will be
deemed to have incurred actual loss on
a guaranteed or insured loan if the
Adminis(rator has paid a guaranty ar
insurance claim thereon and the'
veteran’s resultant indebtedness to the
Government has not been paid in full,
and to have incurred actual liability on a
guaranteed or insured loan if the ’
Administrator is in receipt of a claimon
the guaranty or insurance or is in receipt
of a notice of default. In the case of a
direct loan, the Administrator will be
deemed to have incurred an actual loss
if the loan is in default. (38 U.S.C.
1819(b) (1) and (2} and (c)(4]),

3. Section 36.4204 is revised to read as
follows:

§36.4204 Loan purposes, maximum loan
amounts and terms.

(a) A mobile home loan may be
quaranteed if the loan is for dne of the

- following purposes:

(1) To purchase a lot on which to
place asmobile home already owned by
the veteran;

{2) To purchase a single-wide mobile
home;

(3) To purchase a single-wide mobile

" home and a lot on which toplace such

home;

{4} To purchase a double-wide mobile
home; or

{5) To purchase a double-wide mobile
home and lot on which to place such
home; ,

(b) A loan for any of the purpases i
described in paragraph (a) of this
section may include an amount
determined by the Administrator to be
appropriate to cover the cost of
necessary preparation of a lot already
owned or to be acquired by the veteran,
including the costs of installing utility
connections and sanitary facilities, of
paving, and of constructing a suitable
pad for the mobile home. i

(c) The maximum permissibleloan  *.
terms shall not exceed:

(1) 15 years and 32 days in the case of
a loan to purchase a single-wide mobile
}mme or a single-wide mobile home and
ot;

(2) 15 years and 32 days in the case of
a loan to purchase a lot on which to

-

’
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place a mobile home already owned by
the veteran;

(3) 20 years and 32 days i in the case of
a loan to purchase a double-wide mobile
home or a double-wide mobile home
and lot; or ' :

(4) In the case of a used mobile home
_ the maximum term set forth in
" paragraph (c)(1) or (3) of this section or
the remaining physical life expectancy
of the unit as established by the-
Administrator, whichever is less, (38
U.S.C. 1816(a) (1) and (2), (d)[l). )
(e)(4)(B)) ’

(d} The loan amount in an md1v1dual
case shall not exceed the following:

(1) In the case of a loan to purchase a
new mobile home unit only, the loan
amount shall not exceed the sum of the
following;

(i) 120 percent of the ﬁgure produced
by the following computation: -

Subtract from the manufacturer’s
invoice cost the manufacturer’s invoice
cost of any components (furnishings,
accessories, equipment) removed from -
the unit by the dealer: To the remainder
add the dealer’s cost for any
components added by such dealer. The
sum so obtained shall be the figure to be.
multiplied by the specified percentage.

{ii) 100 percent of the actual amount of
fees and charges permitted in § 36.4232. ~

(2) In the case of a loan to purchase a .
new mobile home unit plus the cost of
necessary site preparation where the
veteran owns the lot, the loan amount .
shall be limited to the amount
determined in paragraph (d)(1) of thxs
section plus such costs of necessary s1te
preparation as are approved by the . -
Administrator.

(3) In the case of aloan to purchase a
new mobile home unit plus the purchase
of an undeveloped lot on which to place
such home plus the cost of necessary _
site preparation, the loan amount shall
be limited to the amount détermined in
paragraph (d)(1), of this section plus the
reasonable value of the undeveloped lot
as determined by the Administrator plus
such costs of necessary site preparatxon'
as are approved by the Administrator.

(4) In the case of a loan to purchase a
new mobile home unit plus the cost of a”
suitably developed lot on which to place
such home, the loan amount'shall be * '~
limited to the amount determined in !
paragraph {d)(1) of this section plus the .
. reasonable value of the developed-lot as
. determined by the Administrator.

(5) In the case of a loan to purchase a .
lot upon which will be placed a mobile
home owned by the veteran the loan is
limited to the reasonable value ofa . -
developed lot or the reasonable value -
plus such amount as is determined by -
the Administrator to-be appropnate to

cover the cost of necessary site
preparation for an undeveloped lot.

(6) In the case of a used mobile home .

the maximum loan may not exceed the
reasonable value as established by the
Administrator, plus: )

(i) Actual fees or charges for required
recordation 6f documents;

(i) The amount of any documentary
stamp taxes levied on the transaction;

(iii) The amount of State and local
taxes levied on the transaction; and

(iv) The premium for customary
physical damage insurance and vendor’s
single interest coverage on the mobile -
home for an initial policy term of not to
exceed 5 years.

{e) The cost of the transaction which
will not be paid from the proceeds of the

loan must be paid by the veteran incash

from the veteran’s own resources.
Closing costs and prepaid items incident
“to the real estate portlon of any mobile
home loan must be pald in cash and
may not be included in the loan amount.

4. Section 36. 4205 is rewsed to read as
follows:

§ 36.4205 Computation of guaranty.

(a) The amount of guaranty in respect
.to a loan guaranteed under-38 U.S.C.
1819 shall be fifty (50) percent of the
original principal amount of the loan or
$17,500, whichever is less.

(b) Subject to the provisions of
paragaraph (c) of § 36.4203, the -
following formulas will determine the
amount of guaranty entitlement which
remains available to an eligible veteran
after prior use of entitlement: ‘

" (1) If a veteran previously secured a
nonrealty (business) loan, the amount of
nonrealty entitlement used is doubled
and subtracted from $25,000. The sum-
remaining is the amount of available

. entitlement for use not to exceed $17,500

for mobile home purposes.

(2) If a veteran previously secured a -
realty (home) loan, the amount of realty
(home) loan entitlement used is
subtracted from $25,000. The sum
remaining is the amount of available"
entitlement for use not to exceed $17,500
for mobile home purposes.

{3) If a veteran previously secured a
mobile home loan, the amount of
entitlement used for mobile home
purposes is subtracted from $25,000. The
sum remaining is the amount of
available entitlement for use for home
loan purposes only. To determine the
amount of additional entitlement

, e

available for mobile home purposes, the -

amount of entitlement previously used

-for mobile home purposes is subtracted -

from $17,500. The-$um remaining is the

-amount of available entitlement for use )

for mobile home purposes.

(c) For the purpose of computing the
remaining guaranty benefit to which a
veteran is entitled, mobile home and
mobile home lot loans guaranteed prior
to October 1, 1978, shall be taken into
consideration as if made subsequent
thereto, and the veteran's entitlement

~will be reduced by the amount of the

Administrator’s guaranty issued in the '
particular loan transaction. '

(d) A guaranty is reduced or increased
pro rata with any deduction or increase
in the amount of the guaranteed
indebtedness, but in no event will the
amount payable on a guaranty exceed
the amount of the original guaranty or ,
the percentage of the indebtedness
corresponding to that of the original
guaranty.

{e) The amount of any guaranty for a
mobile home or mobile home lot loan
shall be charged against the original or -
remainder of the borrower’s guaranty
benefit available for mobile home
purposes. Complete or partial .
liquidation, by payment or otherwise, of
the veteran’s guaranteed indebtedness
does not increase the remainder of the -
guaranty benefit, if any, otherwise
available to the veteran. When the
maximum guaranty legally available to
a veteran for mobile home purposes
shall have been granted, no further
guaranty for mobile home purposes shall
be available to the veteran. -

{f) The amount of guaranty
entitlement, available and unused, of an
eligible unmarried surviving spouse
(whose eligibility does not result from
his or her own service) is determinable '
in the same manner as in the case of any
veteran, and any entitlement which the
decedent (who was his or her spouse)
used shall be disregarded. A certificate '

- as to the eligibility of such surviving
spouse, issued by the Administrator,
shall be a condition precedent to the
guaranty or insurance of any loan made
to-a surviving spouse in such capacity.
(38 U.S.C. 1801(a)(2}, 1819(c)(4))

(g) Any evidence of guaranty issued
by the Administrator in respect to such

" loan shall be conclusive evidence of the '

eligibility of the loan for guaranty and of
the amount of such guaranty Provided,
however, That the Administrator may .
establish against the original lender,
defenses based on fraud or material’
misrepresentation and that the
Administrator may by regulations in
force at the date of such issuance

-~ establish partial defenses to the amount

payable on the guaranty.

5. In § 36.4207, paragraph (d} is
rewsed to read as follows: ‘
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- §36.4207 Mobile home standards:

To qualify for purchase with a
guaranteed loan a mobile home must

* * * * * ,

{d) Comply with the specifications in
effect.at the time the loan is made that
are prescribed by the Administrator. (38
U.S.C. 1819(h)(1))

6. In § 36.4209, paragraph (b)(5), (e}
and {g) are revised to read as follows:

‘§ 36.4209 Reporting requirements.

* * - * * *

* & *

- {5) That the 1031:1 conforms otherwise
to the applicable provisions of 38 U.S.C.
chapter 37 and §_§6.f1200 series.

* * - % * *

{e) Subject to compliance with the
regulations concerning guaranty of
mobile home loans to veterans, the
Certificate of Guaranty will be issuable
within the available entitlement of the
veteran on the basis.of the loan
reported. No certificate of commitment
shall be issued, and no loan shallbe  *
guaranteed, unless the lender, the
veteran, and the loan are shown to be
eligible; nor shall guaranty be issued on
any mobile home loan unless the =~
Administrator determines-that there has
been compliance by the veteran with the
certification requirements of 38 U.S.C. -
1804(c). (38 U.S.C. 1819(c)(2), (e)(5))

* * * * *

(g) Approval by the Administrator
pursuant to 38 U.S.C. 1819(c)(1) is
required before a lender may close
mobile home loans or mobile home lot
loans on the automatic basis. Evidence
of guaranty will be issuable if the loan
closed on the automatic basis is
reported to the Administrator within 30
days of full disbursement, and upon
certification of the lender that no default
exists thereunder which has continued
for more than 30 days and that the loan
complies with paragraphs (b)(2}, (3), (4),

- and (5), (), and (f) of this section. Upon
the failure of the lender to report in
accordance with this paragraph the loan
will not be eligible for guaranty unless
the lender submits with the report a
“certification that the loan is not in

~ default and an explanation as to why
the loan was not timely reported. (38
U.S.C. 1819 (c)(1) and (g)) -

7. Section 36.4210 is revised to read as

follows:

§36.4210 Jointloans.

(a) Except-as provided in paragraph
{b) of this section, the prior approval of
the Administrator is required in respect
to any mobile home loan to be made to
~ two or more borrowers who become

jointly and severally liable, or jointly

»

liable therefor, and who will acquire an
undivided interest in the property to be
purchased or who will otherwise share
in the proceeds of the loan, or in respect
to any loan to be made to an eligible
veteran whose interest in the property
owned, or to be acquired with the loan
proceeds, is an undivided interest only.
The amount of the guaranty shall be
computed in such cases only on that
portion of the loan allocable to the
eligible veteran which, taking into
consideration all relevant factors,
represents the proper contribution of the
veteran to the transaction. Such loans
shall be secured to the extent required
by 38 U.S.C. chapter 37 and the’
regulations concerning guaranty of
mobile home loans to veterans.

{b) Notwithstanding the provisions of
paragraph (a) of this section, the joinder
of the spouse of a veteran-borrower in
the ownership of property shall not
require prior approval or preclude the
issuance of a guaranty based upon the
entire amount of the loan. If both
spouses be eligible veterans, either or
both, within permissible maxima, may
utilize available guaranty entitlement.

(c) For the purpose of determining the
rights and the liabilities of the
Administrator with respect to a loan
subject to paragraph (a) of this section,
credits legally applicable to the entire
loan shall be applied as follows:

(1) Prepayments made expressly for
credit to that portion of the
indebtedness allocable to the veteran
shall be applied to such portion of the
indebtedness. All other payments shall
be applied ratably to those portions of
the loan allocable respectively to the
veteran and to the other debtors.

{2) Proceeds of the sale or other
liquidation of the security shall be
applied ratably to the respective
portions of the loan, such portion of the
proceeds as represents the interest of -
the veteran being applied to that portion
of the loan allocable to such veteran. (38

_ U.S.C. 1803(c)(1))

8. In § 36.4252, subparagraphs (5) and
(6) of paragraph (a) are revoked and the
former subparagraph (7) is redesignated
paragraph (5) as follows:

§36.4252 Loans for purchase of mobile
home and for the acquisition of a lot.

(a) A loan to purchase a mobile home
may include funds (or be augmented by
a separate loan) to finance all or part of
the cost of acquisition by the veteran of
a lot on which to place such mobile
home and any such loan shall be eligible
for guaranty, provided that

* * * *

>

{5) The loan conforms otherwise to the
requirements of the § 36.4200 series.

» L ] * * *

{FR Doc. 75-11202 Efled 4-18-78; &5 am]

* BILLING CODE 8320-01-M -

GENERAL SERVICES
ADMINISTRATION

41 CFR Chapter 1

Validation of Performance in
Automated Data Processing (ADP)
Systems and Services Procurements

AGENCY: General Services
Administration.

ACTION: Temporary regulation.

SUMMARY: This regulation prescribes
interim policies restricting the use of
benchmarks in low value procurements
and of remote terminal emulation, a
benchmarking technique. This technique
is used to evaluate the anticipated-
performance of ADP systems and
services for which it would be >
impractical to conduct live test
demonstrations of a total proposed data
communications network. The increased
use of emulation by both Government
and industry and the growing
complexity of data networks were
responsible for the initiation of a joint
Government-industry study of the use of
remote terminal emulation in the
procurement of ADP systems and
services. The General Services
Administration is endeavoring to
reconcile industry emulation capabilities
and Government projections of futare
emulation benchmark test requirements.
The intended effect of this regulation is
to provide for the use of benchmarking
techniques for performance validations
that recognize the current state of
technology and are practicable, fair, and
equitable.
DATES: Effective date: This regulation is
effective May 10, 1979, but may be
observed earlier.

Expiratrion date: This regulation will
continue in effect until canceled.

Comments due on or before: July 10,
1979.

ADDRESS: Comments should be
addressed to: Acting Director, Federal
Procurement Regulations Directorate
(APR), General Services Administration,
‘Washington, DC 20408. :

FOR FURTHER INFORMATION CONTACT:
Philip G. Read, Acting Director, Federal
Procurement Regulations Directorate,
703-557-8947.

(Sec. 205(c). 63 Stat. 390; 40 U.S.C. 485(c}}
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In 41 CFR Chapter 1, the following
temporary regulation is added to the -
appendix at the end of the chapter to
read as follows: N

Federal Procurement Regulz;i\ions
* Temporary Regulation 49

TO: Heads of Federal agencies.

SUBJECT: Use of benchmarks and
remote terminal emulation for -
performance validation in the
procurement of automated data
processing (ADP) systems and services.

1, Purpose. This regulation provides
. policies for the use of benchmarks and
remote terminal emulation during the
validation-of ADP procurements.

2. Effective date. This regulation is
effective May 10, 1879, but' may be
observed earlier. .

S Explmtzon date. This regulahon will
continue in effect until canceled.

¢ 4. Background. An important part of
the competitive ADP procurement -
process is validating offeror's

“representations of the capability and -
capacity of ADP systems and services. -
The validation techniques frequently
used involve benchmarks and live test

~ demonstrations. Either technique can be

too costly or inadequate for the
validation of a total network of
computers, terminal.devices, and data
communication facilities. -

a. Benchmarks. Benchmarks often are
very expensive. In relatively low dollar
value competitive procurements a
requirement for benchmarks tend to

discourage competition and may result -

in higher cost to the Government. This is
particularly true where the offeror must
convert user programs in order to run a
prescribed benchmark.

b. Remote terminal emulation.
Requirements for large computer and
data communication networks hav
made it necessary to evaluate ADPF/
teleprocessing systems and services
when it is impractical to conduct a live
test demonstration (LTD) with the total
proposed network. Currently, there is no
one alternative to a LTD of the total
system or service which would be
practical, accurate, and fair in all

—.procurements, Therefore, remote
tefminal emulation (devices and
computer programs that imitate the ADP
system being procured such that the
same data is accepted, the same
programs are executed and the same
results as are expected from the .
imitated system are achieved} or
alternative methods of determining
acceptable teleprocessing performance
must be used. Remote terminal
emulation 1mplementatmns are
available for measuring the
teleprocessmg performance of

multiterminal and online computer

systems and services during validation.
However, not all offerors of computer
systems or services currently have this
emulation capability. Although there is -
some commonality in the design of
remote terminal emulators (RTE's), this
commonality is not sufficient to ensure
that all RTE's are functicnally
equivalent. Accordingly, fair and
equitable evaluations using remote
terminal emulation can be questionable
in the absence of extensive verification,
validation, and control procedures. In
view of this situation, a joint
Government-industry study effort has
been initiated.

5. Definitions. The terms used in this
regulation have meanings as follows:

a. “System under test” (SUT) means
an ADP system or component thereof
whose performance is being validated
during the procurement process.

b. “Internal emulation” means a
technique used for teleprocessing
performance validation in which the
teleprocessing workload is introduced
from software running internal to'the
SUT, either in the central processing
unit, the communications front end, or,
when the architecture supports it, some
other processor configured as part of the
SUT.

c. “Remote terminal emulation” means
a technique for teleprocessing
performance validation in which the
driver and monitor components are
implemented external to and .
independent of the SUT.

d. “Driver” means a remote terminal
emulation component, external to the
SUT, which introduces specified
workload demands to the ADP system
being tested. -

e. “Monitor” means a remote terminal
emulahon component, external to the -
SUT, which records data descriptive of

A

. the remote terminal emulator/SUT

interaction. -

f. “Remote terminal emulator" (RTE)
means a specific hardware and software
implementation of a teleprocessmg
workload driver (a monitor mdy or may
not be“an integral part of an RTE).

6. Policy on the use of benchmarks for
low dollar value ADP systems
procurements and of remote terminal

" emulation in the procurement of 4 ADP

systems and services:.

a. Use of benchmarks in the
procurement of low dollar value ADP
systems.

" (1) Solicitations involving low dollar
vaule procurements shall not require
benchmarks where performance can be

_ validated by some other means. Whén

the usg of benchmarks is necessary,

_ solicitations shall not require the

»

‘running of “worst case” benchmark

programs which are not representative
of the using agency's data processing
needs.

) Mandatory benchmarks shall not
be used in solicitations for ADP systems
of $300,000 (purchase value) or less
unless the using agency determines that
there is no other acceptable means of
validation,

(3) For-ADP systems of $300,000 or
less, the following validating methods
shall be considered:

(i) Validation of performance by the

. technical evaluation of proposed ADPE

and software; or

(ii) Evaluation of an operational ADP
installation processing a similar
workload on comparable equipment.

b. Use of remote terminal emulation
for ADP systems procurements. .,

(1) Solicitations shall not require the
mandatory use of remote terminal
emulation for performance validation of
ADP systems unless the using agency
determines that the use of remote
terminal emulation is the only
practicable means of measuring
teleprocessing performance.

(2) The use of RTE supplied by an
offeror for installation acceptance
testing shall not be made mandatory
under any circumstances.

c. Use of remote terminal emulation
for ADP services procurements.

(1) Solicitations shall not require the
mandatory use of remote terminal
emulation in ADP services procurements
except for: . .

(i) Dedicated teleprocessing
requirements, and

(ii) Unusually large and complex
shared teleprocessing requirements.

(2) Agencies desiring to make use of
remote terminal emulation mandatory in
the procurement of ADP services for
requirements other than those listed in
paragraph 6¢(1) shall identify and justify
to GSA the need for the use of the
contemplated remote terminal
emulation. This information will be
provided to GSA along with the
submission of GSA Form 2068, Request
for ADP Services.

7. Agency implementation of remote
terminal emulation policy.

a. Remote terminal emulation and
alternative methods for validating
acceptable teleprocessing performance
shall be considered and evaluated
before specifying the use of any
approach or combination of approaches
in the procurement of a specific ADP
system or service. Examples of
alternatives which may be acceptable
are:

(1) Evaluation of an operational ADP
installation that has & comparable ADPE

.

w

.
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configuration installed and is processing adopted in the future. Comments should Dated: March 15, 1979.

a similar workload; be submitted within 80 days after this Arabella Mastinez,
(2) Use of internal emulation; and | _  regulation is published in the Federal Assistant Secretary for Humen Development Services.
(3) Benchmarking of a logical subset ~  Register. The comments will be Approved: April 11, 1979.
of the teleprocessing capability and ~ considered in the development of the Joseph A. Califana, Jr.
using the results to project total system  final regulation. Secretary.
teleprocessing performance through Dated: April 4, 1979. - [FR Doc. 76-11543 Filed 4-16-78: £:45 am]
extrapolation. Paul E Goulding, BILLING CODE 4110-92-M
'b.If it is determined that there is no Acting Administrator of Generol Services.
acceptable alternative to a remote {FPR Temp. Reg. 49] .
terminal emulation for measuring {FR Doc. 78-11573 Filed 4-16-78; 845 am) 45 CFR Part 280
- teleprocessing performance in the .. _BILLING CODE 6820-82-M
procurement of ADP systems or Grants for Expansion and
services, a RTE implementation may be Development of Undergraduate and
specified as mandatory inthe . DEPARTMENT OF HEALTH, . “Graduate Programs in Social Work;-
solicitation document. However, EDUCATION, AND WELFARE Deletion of Part
potential offerors must be given detailed . . .
instructions at least 30 days prior to Office of Human Development - AGENCY: Office of Human Development
release of the solicitatiltlnln ;vtllllich specify  Services - Services, DHEW.
the exact manner in which the RTE is to - Noti s :
be implemented. A notice indicating the ~ 45 CFR Part 20 ?;};Z:‘ ﬁ‘c:g;%%ilgffe g:dn;if art 280 in
availability of these materials shallbe - . Regulations (CFR)
published in the.Commerce Business gegdln‘gPStand;yf?r g;‘e (B:"“? gn fih e on "
ail : ederal Property In the Custody of the, - ey e .
Daily (CBD). - Department of Health, Education, and SUMMARY: The Administration for Public

c. At the same time that the ° Services (APS) in the Office of Human

availability notice is published in the Welfare; Deletion of Part Development Services is amending the
CBD;-using agencies shall furnish the AGENCY: Office of Human Development  CER by deleting Part 280 in Title 45. This

%;elml Slsﬁsgmtgﬁ:n [FDS]' Services, DHEW. amendment is necessary because the

. following: A ACTION: Notice of Deletion of Part 20in  legislative authority for Part 280 expired

- (1) The detailed ]ushﬁcahon whlch is  Title 45 of the Code of Federal on June 30, 1972. The effect of this -
the basis for the use of the RTE, and Regulations (CFR). amendment is to delete the obsolete Part

(2) the relevant solicitation provisions  gummany: The Rehabilitation Services 200 % egulation. ]
ami Tel:ltelcll arlxlmtenal The related1 1 -~ * Administration (RSA) amenoing the EFFECTIVE DATE: April 17, 1979.
o T sor dﬁisagm“cﬁ' Hon of the  CrReby deleting Part 20 in Tille 45, This  FOR FURTHER INFORMATION CONTACT:
bench'marlljc ot pmgr;ms ang amendment is necessary because Part 20  Johnnie U. Brooks, Director, Office of
associdted data, description of how the Dot supel:sedle]d on March 23, 1677 by Policy Control, Administration for Public
tests are to be administered and Pg_rt 13‘}9!;} C "Pt‘a‘;nm olet(llel‘is. T(ge Services, 330 C Street, S.W., Room 2225,
observed, how data resulting from etfect of this amendment s to de'ete fhe Washington, D.C. 20201, {202) 245-9415.
ed, 1 obsolete Part 20 regulation and to inform

execution of the tests are to be gathered  the public that 45 GFR Part 1369— SUPPLEMENTARY INFORMATION: Part 280
and analyzed, the criteria to be Vending Facility Program for the Blind regulated grants for expansion'and

- employed in evaluating these data, and  op Federal and other Property, is the development of undergraduate and

. how evaluation of these data is _ current regulation for this program. graduale programs in social work. These

expected to contribute to the evaluation . e DATE: March 23,1977. grants were authorized for the period
of the proposal. July 1, 1969 through June 30, 1972 by

8. GSA assistance. Prehmmary results ~FOR FURTHER INFORMATION CONTACT:

of the joint Government-industry study ~ Kathleen Arneson, Director, Division of Section 707 of the Social Security Act .

(81 Stat. 930). Part 280 was published as

on RTE's may be helpful to agenciesin  Legislation, Regulations,and jon i i
evaluating validation alternatives set Congressional Relations, Rehabilitation s f;‘:‘} :eglﬂ;ahggslg &Zg;ggzll Rve\;ghzt;r
forth in paragraph 7. Agencies can _ Services Administration, 330 C Street, . e o tha;yrizin’ lexislation expined
obtain these results by contacting the - S-W-. Room 3014, Washington, D.C. June 30,1972, lg’aﬂgIZSO expire c’on
General Services Administration (CDD), 20201 (202) 245-0771. ded. Theref pariv;g;ono ;iﬁﬁgr
Washington, DC 20405 (202-566-1076; SUPPLEMENTARY INFORMATION: Part 20 nge f - 1herelore, i , WICR 13
FTS 566-1076). regulated the operation of vending obsolete, is remove om Title 45 of the
' 9. Effect on other directives. This facilities for the blind on Federal Code of Federal Regulations.
regulation supplements the requirements  property based on section 4(a) of Public Dated: March g, 1979.
prescribed in Subpart1-4.11 of the Law 83-565. When Public Law 93-516 Arabella Martinez, )
Federal Procurement Regulations, was passed, new regulations based on Assistant Secretazy for Human Development Services.
Subparts 101-36.2 and 101-36.4 of the, - this law were published in 45 CFR Part Approved: April 11, 1979.
Federal Property Management 1369, because the Rehabilitation Joseph A. Califaza, ]z, ’ -
Regulations, and Federal Information Services Administration had been - Secretary.
Processing Standards Publication 42-1. transferred to the Office of Human [FR Doc. 75-11950 Fled 4-16-78: &5 2]
--10. Solicitation of comments. The Development. Therefore, Part 20 which BILLING CODE 4110-52-
views of agenciES and other interested is Obsolete, is removed from Title 45 of - -
parties are invited regarding the effect the Code of Federal Regulations.
or impact of this regulation and the (Catalog of Federal Domestic Assistance

policy and procedures that should be Program No. 13.624)
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45 CFR Part 415

Grants for Construction of University
Affiliated Facilities for the Mentally
Retarded; Deletion of Part .

AGeNcY: Office of Human Development

- Services, DHEW,

ACTION: Notice of Deletlon of Part 415 in
Title 45 of the Code of Federal
Regulations (CFR).

summany: The Rehabilitation Services
Administration (RSA} in the Office of
Human Development Services is
amending the CFR by deleting Part 415
of Title 45. This amendment is necessary
because Part 415 was superseded on
January 27, 1977 by Parts 1385 and-1387_
of Chapter XIII of Title 45. The effect of
this amendment is to delete the obsolete
Part 415 regulation and to inform the
public that 45 CFR Parts 1385 and 1387
are the current regulations for this
program. ’
EFFECTIVE DATE: January 27, 1977.

FOR FURTHER INFORMATION CONTACT:,
Kathleen Arneson, Director, Division of
Legislation, Regulations, and .
Congressional Relations, Rehabilitation
Services Administration, 330 C Street,
S.W., Room 3014, Washington, D. C.
20201, (202) 245-0771.

SUPPLEMENTARY INFORMATION: Part 415..
regulated grants for the Construction of
University Affiliated Facilities for the
-Mentally Retarded based on Pub. L. 88—
164 (the Mental Retardation Facilities
and Community Mental Health Center
Constructicn Act of 1963). When Pub. L.
91-517 (The Developmental Disabilities
Services and Facilities Construction
Act) was passed and amended by Pub.

" L. 94-103 (The Developmentally

Disabled Assistance and Bill of Rights
Act) new regulations based on these -
laws were published in 45 CFR Parts
1385 and 1387 because the
Rehabilitation Services Administation
had been transferred to the Office of
Human Dev/elopment Therefore, Part
415 which is obsolete, is removed from
Title 45 of the Code of Federal
Regulations. -

(Catalog of Federal Domestic Assistance
Program No. 13632)
Dated: March 15, 1979. -
Arabella Martinez,
Assistant Secretary for Human Development Services.

Approved: April 11, 1979.
Joseph A. Califano, Jr.,
Secretary.
{FR Doc. 79-11948 Filed 4-16-79; 8:45 am]
BILUN(? CODE 4110-92-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

45 CFR Part 1100 .

Statement for the Guidance of the
Public—Organization, Procedure and
Availability of lnformation

AGENCY: National Foundahon on the
Arts and the Humanities. -

ACTION: Final rule.

; ,Sl.JMMARY;. This revision updates the
existing regulations to reflect changes in

organization and location of the -
National Endowment for the Arts and
the National Endowment for the
Humanities.

EFFECTIVE DATE: May 25,1979,
ADDRESS: National Foundation on the
Arts and the Humamtles, Washington,
D.C. 20506.

‘ FOR FURTHER INFORMATION QONTACT.

Robert Wade, General Counsel,

National Endowment for the Arts, 2401 -

E Street, NW., Washington, D.C. 20506,
telephone: 202/634-6588.
Part 1100 is revised in its entirety as

_follows:

PART 1100—STATEMENT FOR THE
GUIDANCE OF THE PUBLIC—
ORGANIZATION, PROCEDURE AND
AVAILABILITY OF INFORMATION’

Sec.

1100.1 Organization.

1100.2 Procedures and transaction of
business.

1100.3 Availability ‘of information to the.
public.

1100.3-1 Statements of policy.

1100.3-2 Current index.

1100.3-3 Requests for records.

1100.3-4 Procedureson requests for
documents. | .

1100.3-5 Foundation report of actions.

11004 Schedule of fees for search and -
duplication of records.

1100.4-1 General schedule. .

-1100.4-2 Schedule. . .
Authority: 5 U.S.C., as amended by Pub. L.

93-502.1100 issued under $ U.S.C. 552.

§1100.1" Organization.
{a) The National Foundation on the

~ Arts'and the Humanities was
established by the National Foundation -

on the Arts and the Humanities Act of
1965 (79 Stat. 845; 20 U.S.C. 951). The
Foundation is composed of a National
Endowment for the Arts, a National
Endowment for the Humanities, and a
Federal Council on the Arts and the.
Humanities. Each Endowment is headed
by a Chairman and has a National
Council composed of 26 Presidential
appointees, with the Chairman of the

Endowment also serving as Chairman of
the Council. The purpose of the
Foundation is to develop and promote a
broadly conceived national policy of
support for the humanities and the arts

. in the United States.

{b) The Endowments accomplish their
missions primarily by providing
financiat assistance for projects in the
arts and the humanities, including the
making of fellowship and other awards
to individuals as well as awards to
nonprofit organizations. By statute,
awards made to organizations by the
National Endowment for the Arts may
not exceed ane-half the cost of the
project, except that a percentage of the
Arts Endowment's funds may be used
for nonmatching grants to organizations
which show that they have attempted
unsuccessfully to secure funds equal to
the amounts applied for.

(c) The organizational arrangement of
the Foundation is as follows:

(1) National Endowment for the
Arts—{i) Office of the Chairman, The
Endowment is headed by the Chairman,
who is also Chairman of the National
Council on the Arts and a member of the
Federal Council on the Arts and the
Humanities. The Chairman, with the
advice of the National Council on the
Arts and the Federal Council on the Arts
and the Humanities, is responsible for
establishing Endownment policies and
for developing and carrying out
programs to provxde support for projects
and productions in the arts. The
Chairman is assisted by two Deputy
Chairmen, who are appointed by him.
They are the Deputy Chairman for
Policy and Planning and the Deputy
Chairman for Programs.

(ii) Program Activities of the Arts
Endowment. The activities of the
Endowment are carried out with the aid
of the following program offices;

(A) Architecture, Planning and Design

(B) Dance

(C) Education

(D) Expansion Arts

(E) Federal State Partnership

(F) Folk Arts

(G) Literature

(H) Media Arts -

(I) Museums

(J) Music .-

(K) Special Projects

(L) Theatre

(M) Visual Arts

Each of the above offices assists the

. Chairman in developing programs to

provide support for activities i in, its area
of interest.

(2) National Endowment for the
Humanities—(i) Oﬂ‘}ce of the Chairman.
The Endowment is headed by the
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Chairman, who is-also Chairman of the
National Council on the Humanities and
a member of the Federal Council on the
Arts and the Humanities. The Chairman,
with the advice of the National Council
on the Humanities and the Federal
Council on the Arts.and the Humanities,
is responsible for establishing
Endowment policies and for developing
and carrying out programs to provide
support forresearch in the humanities,
for strengthening the research potential
of the United States.in the humanities,

or providing fellowships for training in -

the humanities, for fostering the
interchange of information in the
humanities and for fostering public

- understanding and appreciation of the
humanities, The Chairman is assisted by
a Deputy Chairman, who is appointed
by him.

{ii} Program Activities of the -
Humanities Endowment.

(A) The program activities of the
Endowment are carried out through
threé divisions: )

(7} The Division of Research and
Publication.

(2) The Division of Fellowships and
Stipends.

(3} The Division of Education and
Special Projects. - )

(B) The Division of Research and
Publication supports research and
programs to strengthen the research
potential of the United States, as well as
to encourage the preparation of
scholarly works in the humanities.

. (C) The Division of Fellowships and -
Stipends supports individual scholarship
and training by providing individuals
with time uninterrupted by other
responsibilities. )

(D) The Division of Education and
Special Projects provides support
primarily to institutions-schools,
colleges, universities, museums, public
agencies, and private nonprofit groups
to increase public understanding and
appreciation of the humanities.

§1100.2 Procedures and transaction of
business.
(a) Inquiries and transaction of

- business. All inquiries, submittals or
-requests should be addressed as
follows: (1) Those involving the work of
the National Endowment for the Arts
should be addressed to the National
‘Endowment for the Arts, Washington,
D.C. 20506, or a member of the public
may call at the Endowment's offices at
2401 E Street, N.W., Washington, D.C.
during normal business hours which are

" 9a.m. to 5:30 p.m., Monday through
Friday; (2) requests involving the
National Endowment for the Humanities
should be-addressed to the National

Endowment for the Humanities,
‘Washington, D.C. 20508, or a member of
the public may call at the Endowment's
offices at 806 15th Street, N.W.,
‘Washington, D.C. during normal
business hours which are 9 a.m. to 5:30

- p.m., Monday through Friday. If a person
- is uncertain as to which organization an

inquiry should be addressed, he should
address his inquiry to the National
Foundation on the Arts and the
Humanities, Washington, D.C. 20508.
(b} General method of functioning,
procedures, forms, descriptions of
programs. In general, the Endowments
provide financial support for aclivities
in the arts and humanities on the basis
of applications submitted by the person
or organization desiring support. In
general, such awards are made on a
merit basis after at review process
involving staff members and outside
experts. The endowments publish
various announcements and booklets
describing their programs and
explaining their procedures. “Guide to
Programs-National Endowment for the
Arts, 1977/1978" provides a
comprehensive description of the
programs, functions and procedures of
the National Endowment for the Arts.

. Forms or instructions for application to

participate in the programs of the

" Endowment are obtainable on request.

All program announcements,
publications or application forms may

. be obtained by applying either to the

National Endowment for the Arts or the
National Endowment for the Humanities
or by calling in person at their
‘Washington offices.

§ 1100.3 Availabllity of Information to the
public.
”~

§1100.3-1 Statement of policy.

(a) The Chairman of.the National
Endowment for the Arts and the
Chairman of the National Endowment
for the Humanities are responsible for
effective administration of the
provisions of Pub. L. 89487, as
amended. The Chairman of each
Endowment shall carry out this
responsibility through the program and
the officials as hereinafter provided in
this Part. .

(b) In addition, the Chairman of each
Endowment, pursuant to his
responsibility hereby directs that every
effort be expended to facilitate the
maximum expedited service to the
public with respect (6 the obtaining of -
information and records. Accordingly,
members of the public may make
requests for information and records in
accordance with the provisions of
§ 1100.3-3 of this Part.

§1100.3-2 Current Index.
{a) Each Endowment shall maintain

and make available for public inspection

and copying a current index providing
identifying information for the public as
to any matter which is issued, adopted,
or promulgated and which is required to
be made available pursuant to 5 U.S.C.
552(a) (1) and (2). Publication of such
indices has been determined by the
Foundation to be unnecessary and
impracticable. The indices shall,
nonetheless, be provided to any member
of the public at a cost not in excess of -
the direct cost of duplication of any such
index upon request therefore made in
accordance with § 1100.3-3 of this Part.

{b) The index for each Endowment
shall be available at the Office of the
General Counse), National Endowment
for the Arts and the Office of the
General Counsel, National Endowment
for the Humanities respectively.

§ 1100.3-3 _Requests for records.

(a) Requests for access to records of
the National! Endowment for the Arts
and the National Endowment for the
Humanities may be filed by mail or in
person with the Deputy Chairman for
Policy and Planning of the Arts
Endowment or the Deputy Chairman of
the Humanities Endowment between 9
a.m. and 5:30 p.m., Monday through
Friday, except holidays.

(b) All requests should reasonably
describe the record or records sought:
and

(c) Any request submitted in writing
should be clearly identified as a request
made pursuant to the Freedom of
Information Act by labelling the
envelope with the letters FOIA. -

§ 1100.3-4 Procedures on requests for
documents.

{a) Determination of compliance with
requests for document. (1) Upon request
by any member of the public for-
documents made in accordance with the
rules of this part the Deputy Chairman
for Policy and Planning of the Arts
Endowment or the Deputy Chairman of
the Humanities Endowment receiving
the request or his delegate in his
absence, shall determine whether or not
such request shall be granted.

(2) Except as provided iri paragraph
(c) of this section, such determination
shall be made by the Deputy Chairman
for Policy and Planning of the Arts
Endowment or the Deputy Chairman of
the Humanities Endowment receiving -
the request within ten (10) days
(excepting Saturdays, Sundays and legal
public holidays) after receipt by the
Endowment of such request.

-

t
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(3) The Deputy Chairman for Policy
and Planning of the Arts Endowment or
the Deputy Chairman of the Humanities
Endowment shall immediately notify the
party making such request of the
determination made, the reasons
therefore, and, in the case of a denial of
such request, shall notify the party of his
right to appeal that determination to the
Chairman of the involved Endowment.

{b) Appeals from adverse
determination (denial of request). (1]
Any party whose request for documents
or other information pursuant to this
part has been denied in whole or in part
by the Deputy Chairman for Policy and
Planning of the Arts Endowment or the :
Deputy Chairman of the Humanities
Endowment may appeal such .
determination. Any such appeal shall be
addressed to the Chairman, National
Endowment for the Arts, Washington,
D.C. 20506 or the Chairman, National .
Endowment for the Humanities,
Washington, D.C. 20506, and shall be
submitted within a reasonable time
following receipt by the party of. “
notification of the initial denial by the
Deputy Chairman for Policy and -
Planning of the Arts Endowment or the
Deputy-Chairman of the Humanities
Endowment in the case of a total denial
of the request or within a reasonable
time following receipt of any of the
records requested in the case of a partial
denial. In no case shall an appeal be
filed later than ten (10) working days
following receipt of notification of
denial or receipt of a part of the records
requested.

(2) Upon appeal from any demal or
partial denial of a request for documents
by the Deputy Chairman for Policy and
Planning of the Arts Endowment or the
Deputy Chairman of the Humanities
Endowment, the Chairman of the
involved Endowment or the Chairman'’s
specific delegate in his absence, shall
make a determination with respect to
that appeal within twenty(20) days .
(excepting ‘Saturdays, Sundays and legal
public holidays) after receipt by the
Endowment of such appeal, except as
provided in paragraph (c) of this section.
If, on appeal, the denial is upheld, either
in whole or in part, the Chairman shall
notify the party submitting the appeal
and shall notify such person of the
provisions of 5 U.S.C. 552(a}(4)(B), as
amended, regarding judicial review of
such determination upholding the deial.
Notification shall also include the
statement that the determination is‘that
of the Chairman, National Endowment °
for the Arts, or the Chairman, National
Endowment for the Humanities, and the .
name of the Chairman.

(c) Exception to time limitation, In
unusual circumstances as specified in
this paragraph, the time limits -

*prescribed with respect to initial actions

or actions on appeal may be extended -
by written notice from the Deputy

"Chairman for Policy and Planning of the

Arts Endowment or the Deputy
Chairman of the Humanities
Endowment receiving the request to the
person making the request. Such notice
shall set forth the reason for such
extension and the date on which a
determination is expected to be
‘dispatched. No such notice shall specify
a date that would result in an extension
for more than ten workmg days. As used
in this paragraph “unusual

_ circumstances” meang, but only to the

extent reasonably necessary, to the
proper processing of the particular
request— |

(1) The need to search for and collect
the requested records from field”
facilities or other establishments that
are separated from the office processing
the request; .

{2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;

or

(3} The need for consultation, which
shall be conducted with all practicable
speed, with another .agency having a
substantial interest in the determination
-of the request or among two or more
components of the agency having
substantial subject matter interest
therein. _

(d) Effect of failure by either
Endowment to meet the time limitation.
Failure by either Endowment to deny or
grant any request for documents within

* the time limits prescribed by the FOIA

{5 U.S.C. 552, as amended) and these
regulations shall be deemed to be an
exhaustion of the administrative
remedies available to the person making
the request.

§ 1100.3-5 -Foundation report hf actions.

On or before March 1 of each
calendar year, the National Foundation
on the Arts and the Humanities shall
submit a report of its activities with
regard to public information requests
during the preceding calendar year to
the Speaker of the House of

_ Representatives and to the President of

the Senate. The report shall include:

(a) The number of determinations
made by the National Foundation on the
Arts and the Humanities not to comply
with requests for records made to the
agency under the provisions of this part
and the reasons for each such
determination. .

(b) The number of appeals made by
persons under such provisions, the
result of such appeals, and the reason
for the action upon each appeal that

“results in the denial of information.

(c) The names and titles or positions
of each person responsible for the denial
of records requested under the
provisions of this part and the number 6f
instances of participation for each.

(d) The results of each proceeding
conducted pursuant to 5 U.S.C.
552(a)(4)(F), as amended, including a
report of the disciplinary action taken
against the officer or employee who wus
primarily responsible for improperly
withholding records or an explanation
of why disciplinary action was not
taken.

(e) A copy of every rule made by the
Foundation implementing the provisions
of the FOIA.

{f) A copy of the fee schedule und the
total amount of fees collected by tha
agency for making records available
under this section.

(g) Such other information as
indicates efforts to administer the
provisions of the FOIA, as amended.

§ 1100.4 Schedule of fees for search and
duplication of records.

§ 1100.4-1 General Schedule.

While most information will be
furnished promptly at no cost as «
service to the general public, fees will be
charged if the cost of search and
duplication warrants.

§ 1100.4-2 Schedule.

Fees which may be charged by the
Foundation for search and duplication of
records are as follows:

(a) Duplication fees. $2 for the first slx
{6) pages, five (5¢) cents per page
thereafter for photocopying. v

(b) Search fees. $8 per hour to search
records for spemﬁc documents plus
transportation costs of personnel arising
from searches for requested information.
Livingston L. Biddlo, Jr., ’
Chairman, National Endowment for the Arts
Joseph Duffey, ,

Chairman, N¢ t.for the H,
[FR Doc. 79-11928 Filed 4°16-79: 5:45 am|]
BILLING CODE 7537-01-M -

! Brcl,

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

45 CFR Part 1151

Nondiscrimination on the Basis of
Handicap; Final Rule

AGENCY: National Endowment for the
Arts.

il
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_ ACTION: Final Rule.

SUMMARY: These regulations implement
section 504 of the Rehabilitation Act of
1973, Pub.’L. 93-112, 28 U.S.C. 794. -
Section 504 provides that *'no otherwise
qualified handicapped individual shall,
solely by reason of his handicap, be
excluded from the-participation in, be

" denied the benéfits of, or be subjected to
discrimination under any program or

- activity receiving federal financial
assistance.” The regulations define and -
forbid acts of discrimination against
qualified handicapped persons in -
programs and activities receiving

~ . federal financial assistance from the

National Endowment for the Arts. As

i employers, recipients are prohibited
from engaging in discfiminatory
employment practices on the basis of
handicap and must make reasonable
accommodation to the handicaps of
employees unless the accommodation -
would cause the employer undue
hardship. As providers of services,
recipients are required to make
programs operated in existing facilities
accessible to handicapped persons, to
ensure that new facilities are
constructed in a manner readily
accessible to handicapped persons, and
to operate their programs in a
nondiscriminatory mdnner.

EFFECTIVE DATE: May 25, 1979.

'FOR FURTHER INFORMATION CONTACT:
Robert Wade, General Counsel,
National Endowment for the Arts, 2401
E Street, N.W., Washington, D.C. 20506,
202-634-6588. «

SUPPLEMENTARY INFORMATION: On April

" 13,1978, the National Endowment for
the Arts published proposed regulations

" regarding Nondiscrimination on the
Basis of Handicap in Programs or ‘
Activities Receiving Federal Financial
Assistance from the National
Endowment for the Arts, 43 FR 15458,
(1978]. Public-comments were invited
through September 1, 1978. All
-comments received throtgghNovember
12, 1978 were-considered. Written
comments were received from
approximately 100 sources. In addition,
members of the Endowment’s Section

' 504 Task Force representing
organizations of handicapped persons,
arts service organizations, and the
cultural field generally, met in
Washington on October 12, 1978 in order
to review comments received from the
public regarding the proposed -
regulations. Public comments-and
comments of the Section 504 Task Force
are summarized as “Comments Leading
to Changes in the Regulations” and

“Comments Not Leading to Changes in
the Regulations.”

Comments Leading lo Changes in the
Regulations

1. It was suggested that § 1151.5
regarding the eifect of state or local law
be clarified and written in simpler, more
direct language. The substituted
language adopted in the final regulations
should be clearer and easier to
understand.

2. It was pointed out that the
Summary of Proposed Rules preceding
the draft regulations states that
“Subpart A of the proposed regulations
sets forth general definitions and
uniform procedures for the enforcement
of section 504." The comment further

points out that “nowhere in Subpart A is’

mention made concerning the
Endowment's intentions should -
recipients be found in noncompliance.”
Subpart D of the proposed and final
regulations includes provisions
regarding enforcement of section 504.
For additional clarification in
connection with the question of
Endowment enforcement and
compliance procedures under section
504, an Appendix A is added to the
regulations setting forth the
Endowment's procedures for compliance
under Title VI of the Civil Rights Act of
1964. These procedures will be adopted
for the purpose of enforcing section 504.
3. It was recommended that § 1151.11
(b) {4), i.e., the portion of the definition
of “handicapped person"which further
defines the phrase, “is regarded as
having an impairment” be clarified.
Also, it was suggested that examples
regarding this subsection be included in
the regulations. This part of the
statutory and regulatory definition of
‘handicapped person includes any
person who is regarded as having a
physical or mental impairment that
substantially limits one or more major
life activities. As stated in Appendix A
to regulations promulgated by the
Department of Health, Education and
Welfare (HEW), 42 FR 220686, (1977), this

“part includes marny persons who are

ordinarily considered to be handicapped
but who do not technically fall within
the first two parts of the statutory
definition, such as persons with a limp.
This part of the definition also includes
some persons who might not ordinarily
be considered handicapped, such as
persons with disfiguring scars, as well
as persons who have no physical or
mental impairment but are treated by a
recipient as if they were handicapped. It
should be noted that the definition of the
term “handicapped person" utilized by
the Act for purposes-of section 504 was

amended by the Comprehensive -
Rehabilitation Services Amendments of
1978, Pub. L. 95-602, to exclude from the
definition, in connection-with
employment, any individual who is an
alcoholic or drug abuser whose current
use of alcohol or drugs prevents such
individual from performing the duties of
the job in question or whose
employment, by reason of such current
alcohol or drug abuse, would constitute
a direct threat to the property or safety
of others. This amendment is consistent
with the position taken by HEW
regarding this issue and reflects the
findings included in a legal opinion
issued by the Attorney General.

4. The Task Force generally agreed
that the language included in
§ 1151.16(b) was confusing and could be
draftedina simplermanner. The
substituted language should be clearer
and easier to understand. 7

5. It was pointed out that in section
1151.17—-Specific discriminatory actions
prohibited, a subsection included in
HEW guidelines prohibiting a recipient
from selecling the site or location of a
facility that has a discriminatory effect
on handicapped persons was omitted
from the proposed regulations. The
subsection in question appears as
§ 1151.17(d) of the final regulations.

6. Many comments were received in
connection with § 1151.18—lustrative
examples. These comments included -
suggestions regarding placement of the
examples within the regulations. It
specifically was recommended during
the Octaber 12th Task Force meeting
that examples applicable to different art -
forms be included as separate parts in
the regulations. While we seriously
considered following this suggestion, in
light of the technical assistance ~ -
materials to be prepared and made
available to recipients, inclusion of
additional examples in the regulations
applicable to the visual and performing
arts would appear to be unnecessary.
Other commenters suggested that the
examples to be left out of the
regulations. Various “how to” and
technical questions were asked in
connection with this section. It is
believed that recipients can arrive at the
most effective responses to such
questions by consulting with local
handicap organizations. In weighing the
comments it was decided to retain the
section on illustrative examples in the
same form as appeared in the draft
regulationg. Various editorial and
grammatical changes have beermade to
reflect the comments received.

7. The largest number of comments
were received in connection with
§ 1151.22—Existing facilities. Several



22732

I

Federal Register / Vol. 44, No. 75 [ Tuesday, April 17, 1979 / Rules -and Regulatjons

organizations urged inclusion in the
regulations of “Program Accessibility in
Historic Properties” written by the
Department of Interior. In connection
with accessibility to historic properties,
the Endowment intends to adopt and
include in its regulations a uniform

" standard currently being developed by

-

interested federal agencies.
8. Several groups suggested that the
time periods for compliance set forth
§ 1151.22(c} should conform to those
included in HEW regulations. These
time periods have been revised to reflect
the standards set forth in HEW
guidelines. :
9. It was suggested that the words
“and usable by” be added to
§ 1151.22(a). This phrase was omitted
inadvertently from the draft regulations
and has been added. -
10. It was suggested that
§ 1151.32(b)(2) listing some of the
actions that constitute reasonable
accommodation include use of
. telecommunication devices and
amplifiers on telephones. Appropriate
language has been added.
11. It was suggested that § 1151.33—
.Employment criteria, be expanded to

reflect the corresponding more detailed -

section included in HEW regulations.

Section 1151.33 has been modified to

reflect the provisions of § 84.13 of HEW

regulations 42 FR 22680, (1977).

- 12. One commenter stated that

§ 1151.44—Endowment enforcement and
, compliance procedures was unclearin .

that it does not specify who may bring a

complaint, in what manner the

", complaint would be handled, and what

standards would be employed in
determining the validity of the
complaint, Section 1151.44 of the
proposed regulations incorporates by
reference Endowment compliance
procedures applicable to Title VI of the
Civil Rights Act of 1964 and found at 45
- CFR 1110.8-1110.11. The final s

regulations include an Appendix A
setting forth the specific protedures.

13. A number of organizations made
the following general comments
regarding the regulations: (1) It was
suggested that the final regulations be
made available in braille and cassette-
tapes and that their availability be |
announced in the final regulations; (2) a
number of groups indicated that certain_
terms and phrases are ambiguous and
suggested that the langiiage be more
specific; and, (3) workshops scheduled
at various locations were suggested as a
means of helping arts organizations
understand and plan compliance with
the regulations. .

The final regulations are available in
braille and cassette tapes, Requests for

copies of the regulations should be
addressed to Office of the General
Counsel, National Endowment for the
Arts, 2401 E Street, N.W., Washington,
D.C. 20506. -

Comments Not Leading to Changes in
the Regulations

1.In § 1151.3(e), it was reconmended
that the definition or “recipient” include

a definition of “subrecipients,” i.e., -
programs and activities with subgrants
or subcontracts from recipients. The °
definition of “recipients” includes
agencies, institutions, organizations or
other entities to which federal
assistance is extended through another
-recipient. : )

2. It was urged that procurement
contracts and contracts of insurance or
guaranty be included in the § 1151.3(f)
definition of “fedefal financial
assistance.” Procurement contracts are
-covered by the Department of Labor's
regulation under section 503 of the

- Rehabilitation Act. Endowment
contracts that are not considered -

procurement contracts, i.e., contracts of

assistance or cooperative agreements

would-not fall within the “procurement”
exclusion and will be reviewed on anad  price of admission, i.e., buying a ticket

hioc basis regarding coverage under
section 504.

The proposed regulation’s exemption

of contracts of insurance or guaranty -

has been retained. This is in accordance
with the following language included in
Appendix A of HEW’s final regulations,

42 FR 22685, (1977). “There is no
indication however, in the legislative

history of the Rehabilitation Act of 1973
or of the amendment to that Act in 1974,

that Congress intended section 504 to -
have a broader application in terms of
federal financial assistance than other
civil rights statutes. Indeed, Congress
directed that section 504 be
implemented in the same manner as
Titles VI and IX. In view of the long
established exemption of contracts of

insurance or guaranty under Title VI, we
‘think it unlikely that Congress intended
. section 504 to apply to such contracts.”

3. In connection with § 1151.4
"_regarding the requirement that a
~recipient notify participants,
beneficiaries, applicants, and
employees, including those with
impaired vision or hearing that it does
not discriminate on the basis of

handicap in viclation of section 504, one

group questioned why “those with
impaired vision or hearing"” are singled
out. This sentence adopfs the language

that section in order to emphasize a
recipient’s obligation to ensure that
notice is not limited solely to print
media.

4. It was recommended that
§ 1151.12(a) defining qualified
handicapped person should read, “a
qualified handicapped person means
with respect to employment, a
handicapped person who, with or
without reasonable accommodation, can
perform the essential functions of the
job in question.” The definition ag
presently drafted implicitly includes a
qualified handicapped person who
requires no accommodation to be made
to his or her particular needs. It was
suggested that the definition of qualified
bandicapped person with respect to
services is inadequate since the
traditional eligibility requirements, i.e.,
vision in order to view an exhibition of
visual drt, would exclude a visually
impaired person. This comment
misconstrues the phrase “essential
eligibility requirements” for the receipt
of such services included in § 1151.12(b).
As used in that section, eligibility
requirements with respect to cultural
events would mean paying the standard

for a ballet performance or symphony
concert. Finally, one commenter stated
that the definition of handicap is “so
broad as to be all inclusive, and that the
definition as it now stands includes
nearly all Americans.”

Guidelines issued by HEW, 43 FR
2132, (1978), in accordance with
Executive Order 11914 include the
definition of handicapped person which
conforms to the statutory definition of
handicapped person applicable to
section 504, as set forth in section 111(a)
of the Rehabilitation Act Amendments

- of 1974, Pub. L. 93-516. Endownment

proposed section 504 regulations adopt

+ T the statutory definition of handicapped

persons as required by HEW guidelines.
In response to comments regarding the
broad definition of handicapped person,
it was determined by HEW that there
was no flexibility within the statutory
definition to limit the term to persons
who have those severe, permanent, or
progressive conditions that are most
commonly regarded as handicaps.

5. One commenter expressed concern
regarding use of the word “appropriate"”
in § 1151.16(c). A question was raised in
connection with how an appropriate
setting would be determined and by

whom. We believe that this word .

~ 42 FR 22680, (1977).1t would seem that

affords recipients maximum flexibility in
connection with meeting their
obligations under the regulations and
satisfying the needs of the handicapped
persons they serve. It is hoped that prior

appearing in § 84.8 of HEW regulations,

the words “including those with
impaired vision or hearing” appear in
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to determining what settings are

“appropriate to the needs of .

handicapped persons” recipients will

make every effort to obtain maximum
input from organizations representing
handicapped persons.

6. In connection with § 1151.17—

" Specific discriminatory actions
prohibited, it was suggested that
subsections (a) (3} and (4) include the
phrase “similar in benefit” in addition to
the word “effective” in order to ensure
that recipients provide assistance and
services that are similar in benefit.
Addition of this language would be
unnecessary since § 1151.17(a){4)
specifically prohibits the provision of
different benefits or services to
handicapped persons. ’ A

It also was pointed out that as used
throughout § 1151.17 the words “equal”
or “effective” would be difficult to
interpret. As indicated in Appendix A of

- HEW regulations, 42 FR 22687, (1977),
the term “equally effective” is intended
to encompass the concept of equivalent,
as opposed to identical services and to
acknowledge that in order to meet the
individual needs of handicapped

__persons to the same extent that the

corresponding needs-of nonhandicapped

persons are met, adjustments to regular
programs or the provision of different~
programs may be necessary. To be
equally effective, however, an aid,
benefit or'service need not produce
eghal results; it merely must afford an

equal opportunity to achieve equal .

results. Consequently, although a blind

person may be unable to see a ballet

- and a deaf person may be unable to
hear a concert, no handicapped person
may be excluded from a program

* because of the lack of an appropriate
aid. Recipients need not have all such
aids on hand at all times, aslongasa -
-schedule is established and adhered to -
regarding for example, availability of a
reader. o

7. It was noted that § 1151.17(c] (1),
(2), (3) does not make clear whether the

- requirement applies generally to the
administration'of the receiving = |
organization or to the specific use of
federal funds. According to HEW
guidelines, 43 FR 2134, (1978), the main
application of this provision is to state

. agencies that receive federal funds and
then distribute the funds to other
entities. These state agencies are
obligated to develop methods of
administering the distribution of federal
funds so as to ensure that handicapped
persons are not subjected to
discrimination on the basis of handicap
either by the second-tier recipients or by
the manner in which the funds are
distributed. The prohibitions of this

paragraph, as well as of paragraph
(b)(1), apply not only to direct actions of
a recipient but also to actions committed
through contractual agreements or
similar arrangements. This provision is
based on the premise that a recipient
should not be able to do indirectly what
it is prohibited from doing directly.

8. In connection with the portion of
the regulations regarding program .
accessibility, one commenter objected to
the inclusion of “physical accessibility"
information under the head “program
accessibility.” It was suggested that
program accesssibility should refer to
program content and format and that the
regulations should be organized
according to the categories of physical
accessibility, program accessibility and
employment.

HEW's Section 504 Policy *
Interpretation No. 3, 43 FR 36034, (1978),
states that “the section 504 regulation
was.carefully written o require
‘program accessibility' not ‘building
accessibility' thus allowing recipients
flexibility in selecting the means of
compliance.” Consequently, physical or
building accessibility constitutes one

.aspect of the general program

accessibility requirement included in the
regulations, i.e., program accessibility
for the mobility impaired. According to
Appendix A of HEW regulations, 42 FR
22689, (1977), structural changes in
existing facilities are required only
where there is no other feasible way to
make the recipient's program accessible
or usable.

9. It was suggested that some
consideration be given to exempling

- organizations which lease facilities from

program accessibility requirements as
long as bona fide efforts are made to use
a hall that more nearly complies with
the requirements of the regulations.
According to HEW Policy Interpretation
No. 8, 43 FR 36034, (1978), “because the
standard for program accessibility is
flexible" the regulation does not allow
for waivers. Performing arts groups
which lease space should explore
possibilities of periodically offering
performances in alternative accesssible
spaces. :

10. In connection with § 1151.23—New
Construction, it was suggested that
language be added to include new
facilities or *'parls of facilities.” This
would be unnecessary since parts of
facilities would be covered by the
second sentence of § 1151.23 regarding
alterations to existing facilities.

11. It was suggested that language be
included regarding consultation with
handicapped organizations in
connection with plans to construct or
alter facilities. Of course, while

" maximum consultation with respect to

all aspects of carrying out the
regulations is encouraged and
considered desirable, it would appear
redundant to include the requested
language in light of reference in

§ 1151.23 to use of ANSI standards.

12. Several commenters expressed
concern regarding use of vague,
ambiguous terms in § 1151.32—
Reasonable accommodation, such as
*reasonable,” “reasonable
accommodation,” and “undue _
hardship.” Guidance regarding the
meaning of “reasonable
accommodation” may be found in -

§ 1151.32(b). Section 1151.32(b) lists -
some actions that constitute reasonable
accommodation. It should be pointed out
that the list is neither all-inclusive nor
meant to suggest that employers must
follow all of the actions listed.
Paragraph (c) of the section sets forth
factors that the Endowment will
consider in determining whether an
accommodation necessary to enable an
applicant or employee to perform the
duties of a job would impose an undue
hardship. The weight given to each of
these factors in making the
determination as to whether an
accommodation constitutes undue
hardship will vary depending on the
facts of a particular situation. Thus, a
small ballet company might not be
required to expend more than a nominal
sum to accommodate a deaf employee
while it would not constitute an undue
hardship for a large state arts agency to
accommodate a deaf employee by
providing an interpreter,

13. One commenter suggested that the
exceplions to the prohibition against
preemployment inquiries included in
§ 1151.34(b) could lead to abuse. Section
1151.34(a) specifies limited instances in
which preemployment inquiries will be
considered permissible. The section
goes on to specify certain safeguards
that must be followed by the employer.
These safeguards should serve to limit
the opportunities for abuse in
connection with preemployment
inquiries.

14. It was suggested that transferees
of personal property purchased with
federal financial assistance be required
to submit assurances of compliance
under section 1151.41. Transferees of
personal property purchased with
federal financial assistance would not
fall within the definition of recipients
included in § 1151.3(e) of the regulations. ~
Consequently, requiring transferees of
personal property to submit assurances
of compliance would extend the
coverage of the regulations beyond their
intended scope. .
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15. Several comments were received
in connection with § 1151.42—Self-
evaluation. Most of the comments
consisted of questions regarding the
form of the self-evaluation,
administration of the self-evaluation
process, and whether submission of self-
evaluations are required to be included
in applications. Self-evaluations are to
be conducted by recipients for their own
benefit in order to determine whether
their policies or practices may
discriminate against handicapped
persons and to initiate steps to modify
any discriminatory policies and .
practices and their effects. This section
was included to encourage recipients to.
make initial assessments of their
practices regarding handicapped
persons as a first step towards ’
compliance with the regulations. Self-
evaluations are for the benefit of
recipients and need not be submitted
with grant applications.

As indicated in § 1151.42, self-
evaluations are to be completed by
recipient organizations within six
months after the effective date of the
regulations. A question has been raised-
regarding the time-frame for preparation
of self-evaluations by new recipients of .
Endowment funds after the effective
date of the regulations. Subsequent to
the effective date of the regulations, it is
understood that prior to applying for
Endowment financial assistance, new
applicants will have given preliminary
consideration to methods of making -
their proposed project or activity
accesgible to handicapped persons.

The primary authors of this
rulemaking are: Robert Wade, General
Counsel, and Susan Liberman, Assistant
to the General Counsel, télephone, ZOZ—
634-6588.

Dated: April 12,1979, -
Livingston L. Biddle, Jr.,

Chall National End for the Arts.

In consideration of the foregoing, a
new part 1151 is added to Title 45 of the
Code of Federal Regulations to read as
follows:

Subpart A—~General Provisions

Sec.

11511 Purpose.

1151.2 Application.

1151.3 Definitions.

11514 Notice. :

1151.5 Inconsistent state laws and effect of
employment opportunities.

1151.6-1151.10 [Reserved] ) b

Subpart B—Standards for Determlnlng Who
Are Handicapped Persons

1151.11 Handicapped Person.
115112 Qualified Handicapped Person.
1151.13-1151.15 [Reserved]

Subpart C—Discrimination Prohibited

General -

© 115116 General prohibitions against

discrimination.
115117 Specific discriminatory actions
prohibited.
115118 Tllustrative examples.
1151.18-1151.20. [Reserved]

Program Accessibility .

1151.21 Discrimination prohibited.
1151.22 Existing facilities.

1151.23 New Construction.

1151.24 [Reserved—Historic Properties]
1151.25-1151.30. [Reserved] -

Employment

1151.31 Discrimination prohibited.
1151.32 Reasonable accommodation.
1151.33 Employment criteria.
1151.3¢ Preemployment inquiries.
1151.35-1151.40 [Reserved]

Subpart D—Enforcement .

115141 Assurances required.

1151.42 Self-evaluation., ' . ,

1151.43 Adoption of grievance procedures.

1151.44 Endowment enforcement and
compliance procedures.

1151.45-1151.50 [Reserved]

Authority: Executivé Order 11914; sec. 504,
Rehabilitation Act of 1973, as amended (Pub.
1. 93-112) (29 U.S.C. 794), Comprehensive
Rehabilitation Services Amendments of 1978,

_(Pub. L. 85-602).

Subpart A—General Provisions’

§ 1151.1 Purpose.

The purpose of this part is to
implement section 504 of the
Rehabilitation Act of 1973, which is
designed to eliminate discrimination on
the basis of handicap in any program or
activity receiving federal financial
assistance.

§1151.2 Application. - .

This part applies to each recipient-of
financial assistance from the National
Endowment for the Arts and to each
program or activity that receives or
benefits from such assistance. -

. §1151.3 Definitions. .

As used in this part, the term:

(a) "The Act” means the ‘
Rehabilitation Act of 1973, Pub. L. 93~
112, a5 amended by the Rehabilitation
Act Amendments of 1974, {Pub. L. 93-

. 516, 29 U.S.C. 706 et seq.) and the

Comprehensive Rehabilitation Services
Amendments of 1978, (Pub. L. 95-602).

(b) “Section 504" means section 504 of

the Act:

(c) “Endowment” means the National
Endowment for the Arts.

{d) “Chairman” means the Chairman,.
Natiorial Endowment for the Arts.

.{e) "Recipient” means, any state or its
pohtlcal subdmswn. any-

3

instrumentality of a state or its political
subdivision, any public or private

.agency, institution, organization, or
other entity, or any person to which
federal financial assistance is extended
directly or through another recipient,
including any successor, assignee, or
transferee of a recipient, but excluding
the ultimate beneficiary of the
assistance.

(f) “Federal financial assnstance ]
means any grant, loan, contract (other
than a procurement contract or a
contract of insurance or guaranty), or
any other arrangement by which the
Endowment provides or otherwise
makes available assistance in the form
of:

(1) Funds;

(2) Services of federal personnel; or

(3) Real and personal property or any
interest in or use of such property,
including:

(i) Transfers of leases of such property
for less. than fair market value or for
reduced consideration; and,

(ii) proceeds from a subsequent
transfer or lease of such property if the
federal share of its fair market value is.
not returned, to the Federal Government,

(g) “Facility” means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other real
or personal property or interest in such
property.

§ 11514 Notice.

{a) A recipient shall take appropriate
initial and contmumg steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of

- . handicap in violation of section 504 and

this part. The notification shall state,
where appropriate, that the recipient
does not discriminate in admission or
- access to, or employment in, its
programs and activities. Methods of
initial and continuing notification may
include the posting of notices,
publication in print, audio, and visual
media, placement of notices in a
recipient’s publication, and distribution
of other written and verbal
communications. ‘

(b) If a recipient publishes or uses
recruitment materials or publications
containing general information that it
makes available to participants,
beneficiaries, apphcants. or employees,
it shall include in those materials o
pubhcanons a statement of the policy
described in paragraph (a) of this
section. A recipient may meet the
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reqmrement of this paragraph either by
“- including appropriate inserts in existing
materials and publications or by
revising and reprinting the materials and
publications.

§ 11515 lnconslstent State laws and
~ effect of employment opportunities.

(a) Recipients are not excused from
complying with this part as a result of
state or local laws which limit the
eligibility of handicapped persons to
receive services or to practice a
profession or occupation.

(b) The presence of limited
employment opportunities in a
-particular profession does not excuse a
‘Tecipient from complying with the
regulation. For example, a music school
receiving Endowment financial
assistance could not deny admission to
a qualified blind applicant because a
blind singer may experience more
difficulty than a nonhandicapped singer
. in finding a job. -

§§ 1151.6-1151.10 [Reserved]

Subpart B—Standards for Determining
- 'Who Are Handicapped Persons.

§ 1151.11 Handicapped person.

(a) *Handicapped person” means any
person who has a physical or mental
impairment that substantially limits one
or more major life activities, has a
record of such an impairment, oris
regarded as having such an impairment.

" For purposes of section 504, in
connection with employment, this term
does not include any individual who is
an alcoholic or drug abuser whose
current use of alcohol or drugs prevents
such individual from performing the
duties of the job in question or whose

" employment, by reason of such current
alcohol-or drug abuse, would constitute
a direct threat to the property or safety
-of others.

(b) As used in paragraph {a) of this
section, the phrase:

{1) “Physical or 'mental impairment”
means; -

(i) Any physrologxcal disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems: :
neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive; genito-urinary;
hemic and lymphatic; skin; and
endocrine; or -

(ii) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional and
mental illness, and spécific learning

" disabilities. The term “physical or
mental impairment” includes, but is not

limited to, such diseases and conditions
as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerasis, cancer, heart disease,
diabetes, mental retardation, emotional
illness, and drug addiction and
alcoholism.

(2) “Major life activities” means
functions such as caring for one's self,
performmg manual tasks, walking,
seeing, hearing, speaking, breathing,

- learning, and working.

{3) “Has a record of such an
impairment"” means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

{4) "Is regarded as having an
impairment" means:

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but that is
treated by a recipient as constituting
such a limitation;

{ii) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment;

(iii) Has none of the impairments
defined in paragraph (b)(1) of this

_ section but is treated by a recipient as

having'such an impairment.

§1151.12 Qualified handicapped person.

*Qualified handicapped person”
means:

(a) With respect to employment, a
handicapped person who, with
reasonable accommodation, can perform
the essential functions of the job in
question; and

(b) With respect to services, a
handicapped person who meets the
essential eligibility requirements for the
receipt of such services. _

§ 1151.13-1151.15 [Reserved]
Subpart C—Discrimination Prohibited
General

§ 1151.16 General prohibltions agalns!
discrimination.

(a) No qualified handicapped person
shall; on the basis of handicap, be
excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or aclivity which receives or
benefits from federal financial
assistance.

(b) These regulations do not prohibit
the exclusion of nonhandicapped
persons or persons with a specific type
of handicap from the benefits of a

-program limited by federal statute or

executive order to handicapped persons
or persons with a different type of
handicap.

{c) Rempxents shall take appropriate
steps to insure that n'o handicapped
individual is denied the benefits of,
excluded from participation in, or
otherwise subjected to discrimination in
any program receiving or benefiting
from Endowment financial assistance
because of the absence of appropriate
auxiliary aids for individuals with
impaired sensory, manual, or speaking
skills,

{d) Recipients shall take appropriate
steps to insure that communications
with their applicants, employees, and
beneficiaries are available to persons
with impaired vision and hearing.

(e) Recipients shall administer
programs and activities in the most
integrated setting appropriate tp the
needs of qualified handicapped persons. ,

§ 1151.17 Speclfic dlscﬂmlnatory actions
prohibited.

(a) A recipient, in providing any aid,
benefit, service, or program either
directly or through contractual,
licensing, or other arrangements, shall
not, on the basis of handicap:

{1) Deny a qualified handicapped
person the opportunity to participate in
or benefit from the aid, benefit, program
or service;

(2) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(3) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording equal
opportunity to obtain the same result, to
gain the same benefit, or to reach the
same level of achievement as that
provided to others;

(4) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handxcapped
persons unless such action is necessary
to provide qualified handicapped
persons with aid, benefits, or services
that are as effective as those prowded to
others; '

(5) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to an
agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’
program; -

(6} Deny a qualified handlcapped
person the opportunity to participate as
a member of planning or advisory

boards; or
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1t4) Otherwise limit a qualified

{2) A theatre performance supported

handicapped person in the enjoyment of ~by federal funds may-be made available

any right, privilege, advantage, or
opportunity en)oyed by others receiving
an aid, benefit, or service.

(b) Despite the existence of separate
or different programs or activities
provided in accordance with this part; a
recipient may not deny a qualified
handicapped person the opportunity to -
participate in such programs or .
activities that are not separate or °
different. .

(c) A recipient may not, duectly or
through contractual or other
arrangements, utilize criteria or methods
of administration; 4

(1) That have the effect of subjecting
qualified handicapped persons to
discrimination on the basis of handicap;

(2) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of the

* recipient’s program with respect to -
handicapped persons; or

(3) That perpetuate the dlscmmnatlon
of another recipient if both recipients
are subject to common administrative
control or are agencxes of the same
state:

(d) A recipient may not, in
determinirig the site or location of a
facility, make selections:

(1) That have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise

subjecting them to discrimination under ~

any program or activity that receives or
benefits from federal financial _ ;
assistance; or

*(2) That have the purpose or effect of
defeating or substantially impairing the
accomplishment of the objectives of the
program or activity with respect to
handicapped persons.

{e) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving or
berefiting from federal financial
assistance includes any aid, benefit, or
service provided in or through a facility
that has been constructed, expanded,
altered, leased.or rented, or otherwise
acquired, in whole or in part, with -
federal financial assistance.

§1151.18 Hlustrative examples.

{a) The following examples will
illustrate the application of the foregoing
provisions to some of the activities -

funded by the Natlonal Endowment for 7

the Arts.

(1) A museum exhibition catalogue or
small press editions supported by the
Endowment may be made usable by the
blind and the visually impaired through
cassette tapes, records, discs, braille, -
readefs and simultaneous pubhcatxons,

to deaf"and hearing xmpaxred persons
through the use of a sign language
interpreter or by providing scripts in
advance of the performance.

(3) A performing arts organization
receiving federal funds for a specific
program offered in an inaccessible
facility may afrange to provide a

" reasonable opportunity for that program
to be offered to the public at large inan -

alternative accessible space; e.g., a
theatre offering four different plays a
season may offer at least one
performance of each play in an
alternative accessible space.

(4] Recipients of federal funds should
make every effort to assure that they do
not support organizations or mdxwduals
that discriminate;

(5) A handicapped person with
experience and expertise equal to .
qualification standards established by a
planning or advisory board may not be

~excluded from participation on the

board. on the basis of handicap. This
does not mean that every planning or
advisory board necessarily must include

- . ahandicapped person,

(b) Despite the existence of
permissible separate or different .
programs, e.g., periodic performances in
alternative accessible spaces, a
physically handicapped person who
wishes to be, and can be, escorted to a
seat, may not be denied such access to
an otherwise inaccessible theatre.

(c) State arts agencies are obligated to
develop ‘methods of administering
federal funds so as to ensure that
handicapped persons are not subjected
to-discrimination on the basis of
‘handicap either by sub-grantees or by
the manner in which the funds are
distributed. . -

{d) In the event Endownient funds are
utilized fo construct, expand, alter, lease
or rent a facility, the benefits of the
programs and activities provided in or
through that facility must be conducted
in accordance with these regulations,
e.g., a museum receiving a grant to
renovate an existing facility must assure
that all museum programs and activities

" conducted in that facility are accessible

to handicapped persons.

{e) In carrying out the mandate of
section 504 and these implementing
regulations recipients should make
every effort to-administer Endowment
assisted programs and activities in a
setting in which able-bodied and
disabled persons are integrated, e.g.,
tours made available to the hearing _
impaired should be open to the public at
large and everyone should be permmed

.

i

to enjoy the benefits of a tactile
experience in a museum. .

-§§ 1151.19-1151.20 [Res'erved]

Program Accessibility ’

§ 115121 Discrimination prohibited.

No qualified handicapped person
shall, because a recipient's facilities are
inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity to which this part
applies,

§ 1151.22 Existing facllitles.,

(a) A recipient shall operate each *
program or activity to which thig part
applies so that the program or activity, -
when viewed in its entirety, is readily
accessible to and usable by
handicapped persons. This paragraph
does not necessarily require a recipient
to make each of its existing facilities or
every part of a facility accessible to and
usable by handicapped persons..

(b) A recipient may comply with the
requirement of paragraph (a) of this
section through alteration of existing
facilities, the construction of new
facilities, or any other methods that
result in making its program or activity
accessible to handicapped persons. A
recipient is riot required to make
structural changes in existing facilities
where other methods are effective in
achieving compliance with paragraph
(a) of this section. In choosing among
available methods for meeting the
requirement of paragraph (a) of this
section, a recipient shall give priority to
those methods that offer programs and
activities to handicapped persons in the
most integrated setting appropriate,

{c) Time period. A recipient shall
comply with the requirement of ‘
paragraph (a) of this section within sixty
days of the effective date of this part
except that where structural changes are
necessary to make programs or
activities in existing facilities accessible
such changes shall be made as soon as
possible.but in no event later than three
years after the effective date of this part.

(d) Transition plan. In the event

" structural changes to facilities are

necessary to meet the requirement of
paragraph (a) of this section, a recipient

- shall'develop, within one year of the

effective date of this part, a transition
plan setting forth the steps necessary to
complete such changes. The plan shall
be developed with the assistance of
interested persons, including
handicapped persons or organizations
representing handicapped persons.
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Upon request, the recipient shall make
available for public inspection a copy of
the transition plan. The plan shall, ata
minimum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the
accessibility of its program or actwlty to
handicapped persons;

(2) Describe in detail the methods that
will be used to-make the facilities
accessible; - -

(3) Specify the schedule for taking the
steps necessary to achieve full program
accessibility and, if the time perjod of -
the transition plan is longer than one *
year, identify steps that will be taken
during each year of the transition
period;and . -

{4) Indicate the person respons1ble for
implementation of the plan.

§1151.23 New construction.

{a) New facilities shall be designed
and constracted to be readily accessible
to and usable by handicapped persons. -
Alterations to existing facilities shall, to
the maximum extent feasible, be
designed and constructed 1o be readily
accessible to and usable by
handicapped persons.

{b) American National Standards
Institute accessibility standards. Design,
construction, or alteration of facilities in
conformance with the *American
National Standard Specifications for .
Making Buildings and Facilities *
Accessible to, and Usable by, the
Physically Handicapped,” published by
the American National Standards .

" Institute, Inc., {ANSI A 117.1—1961 [R
1971]) {Copies obtainable at $2.75 each
from American National Standards
Institute, Inc., 1430 Broadway, New
York, New York 10018, single copies
available free from Architectural and

" Transportation Barriers Compliance
Board, Washington, D.C. 20201, or the
National Easter Seal Society, 2023 West
Ogden Avenue, Chicago, Hlinois 60612)
shall constitute compliance with
paragraph (a) of this section. Departures
from.the ANSI standards by the use of
comparable standards shall be

“permitted when it is clearly evident that
equivalent access to the facility or part
of the facility is thereby provided.

§ 115‘{24 [Reserved—Historic Propertles],

§§ 1151.25-1151.30 [Reserved]

§ 1151.31 Discrimination prohibited.

(a) No qualified handicapped person-
shall, on the basis of handicap, be
subjected to discrimination in
employment under any program ot
activity that receives or benefits from
federal financial assistance.

(b) A recipient shall make all
decisions concerning gmployment under
any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants or
employees in any way that adversely
affects their opportunities or status
because of handicap..

(c) A recipient may not participate in
a contractual or other relationship that
has the effect of sibjecting qualified
handicapped applicants or employees to
discrimination prohibited by this
subpart. The relationships referred to in
this subparagraph include relationships

with employment and referral agencies, -

with labor unions, with organizations
providing or administering fringe
benefits to employees of the recipients,
and with organizations providing
training and apprenticeship programs.

(d) The prohibition against
discrimination in employment applies to
the following activities:

(1) Recruitment, advertising, and the
processing of applications for
employment;

{2) Hiring, upgrading, pmmonon.
award of tenure, demotion, transfer,
layoff, termination, right of return from
layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in
compensation;

{4) Job assignments, job
classifications, organizational
structures, position descriptions, lines of

progression, and seniority lists;

(5) Leaves of absences. sick leave, or
any other leave;

(6) Fringe benefits available by virtue
of employment, whether or not
administered by the recipient;

(7) Selection and financial support for
training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection for
leaves of absence to pursue training;

(8} Employer sponsored activities,
including social or recreational
programs; and

{9) Any other term, condition, or
privilege of employment; '

{e) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which itis a
party.

§ 1151.32 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or
employee unless the recipient can
demonstrate that the accommodation

would impose an undue hardship on the
operation of its program.

(b} Reasonable accommodation may
include:

(1) Making facilities used by
employees readily accessible to and
usable by handicapped persons; and-

{2) Job restructuring, part-time or
modified work schedules, acquisition, or
modification of equipment or devices,
such as use of telecommunication
devices and amplifiers on telephones,
the provision of readers or mterpreters.
and other similar actions.

(c) In determining pursuant to
paragraph (a) of this section whether an
accommodation would impose an Imdue
hardship on the operation of a
recipient’s program, factors to be
considered include:

(1) The overall size of the recipient’s
program with respect to number of
employees, number and type of
facilities, and size of budget;

(2} The type of the recipient’s
operation, including the composition
and structure of the recipient's
workforce; and

{3) The nature and cost of the
accommoadation needed.

§1151.33 Employment criteria.

(a) A recipient may not make use of -
any employment test or other selection
criterion that screens out or tends.to
screen out handicapped persons or any
class of handicapped persons unless:

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the posmon
in question; and

(2) Alternative job-related tests or
criteria are unavailable.

(b) A recipient shall select and
administer tests concerning employment _
s0 as best to ensure that, when
administered to an applicant or
employee who has a handicap that
impairs sensory, manual, or speaking
skills, the test results accurately reflect
the applicant’s or employee’s job skills,
aptitude, or other factors relevant to
adequate performance of the job in
questipn.

§1151.34 Preemployment inquiries.

A recipient may not, except as
provided below, conduct a
preemployment medical examination,
make preemployment inquiry as to
whether the apphcantxs a handicapped
person, or inquire as to the nature or
severity of a handicap. A recipient may,
however, make preemployment inquiry
into an applicant’s ability to perform

_job-related functions.

(a) When a recipient is taking
remedial acuon to correct the effects of
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- past discrimination, when a recipient is
taking voluntary action to overcome the *
effects of conditions that resulted in .
limited participation in its federally
assisted program or activity, or when a
recipient is taking affirmative action
pursuant to section 504 of the Act, the
recipient may invite applicants for
employment to indicate whether and to
what extent they are handxcapped
provided, that: :

(1) The recipient states clearly on any
written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for -
use solely in connection with its

‘remedial action obligations or its
voluntary or affirmative actmn efforts;
and -

(2) The recipient states clearly that the
information is being requested on a
voluntary basis,-that it will be'kept
confidential as provided in paragraph
(d) of this section, that refusal to provide
‘it will not subject the applicant or
employee to any adverse treatment, and
that it will be used only in accordance
with this part.

(b) Nothing in this section shall
prohibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior to
the employee’s entrance on duty,

‘provided, that:

(1) All entering employees are -
subjected to such an examination
regardless of handicap; and

(2) The results of such an examination
are used only in accordance with the -
requirements of this part.,

(c) Information obtained in .
accordance with this section as to the
medical condition or history of the
applicant shall be collected and
maintained on separate forms that shall
be accorded confidentiality as medical
records, except that: .

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
and regarding necessary
accommodations; ]

(2) First aid and safety personnel may
be informed, where appropriate, if the
condition might require emergency-
treatment; and

(3) Government officials investigating -
compliance with the Act shall be -
provided relevant information upon
request.

§1151.35-1151.40 [Reserved]

Subbart D—Enforéement

§ 1151.41 Assurances required. '

{a) An applicant for federal financial -
assistance for a program or activity to .
which this part applies shall submit.an
assurance, on a form specified by the
Chairman, that the program will be
operated in compliance with this part,
An applicant may mcorporate these
assurances by reference in subsequent
applications to the Endowment.

{b) Duration of obligation.

(1) In the case of federal financial
assistance extended to provide personal
property, the assurance will obligate the
recipient for the period durmg which it
retains ownership or possession of the’
property.

(2) In all other cases the assurance
will obligate the recipient for the period
during which federal financial
assistance is extended.

(c) Covenants.

Where property is purchased or .
improved with federal financial
assistance, the recipient shall agree to
include in any instrument effecting or
recording any transfer of the property a
coyvenant running with the property
assuring nondiscrimination for the

- period during which the real property is

used for a purpose for which the federal
financial assistance is extended or for
another purpose involving the provision
of similar services or benefits..

§1151.42  Self evaluation.

(a) A recipient shall within six months .

of the effective date of this part:
,(1) Evaluate, with the assistance of
interested persons, including )

. handicapped persons or organizations

representing handlcapped persons, its
current policies and practices and the.
effects thereof that do not-or may not
meet the requirements of this part;

(2) Modify, after consultation with
interested persons, including
handicapped persons or organizations
representing handicapped persons, any
policies and practices that do not meet
the requirements of this part; and

- (3) Take, after consultation with
interested persons, including
handicapped persons or organizations,
representing handicapped persons,
appropriate remedial steps to eliminate
the effects of any discrimination that
resulted from adherence to these
policies and practices.

(4) Maintain on file, make avallable
for public inspection, and provide to the

-Endowment upon request, for at least
* three years following completion of the

self-evaluation:

(i) A list of the interested persons |
consulted;

({i} A description of areas examined |
and any problems identified; arnd,

(iii) A description of any
modifications made and of any remedial
steps taken,

(5) The completed self-evaluation
should be signed by a responsible
official designated to coordinate the
recipient’s efforts in connection with
this section.

§ 1151.43 Adoption of grievance
procedures,

A recipient may adopt an internal
grievance procedure in order to provide
for the prompt and equitable resolution
of complaints alleging any action
prohibited by this part, A responsible
official should be designated to '
coordinate the recipient's efforts in
connection with this section. Such
procedures need not be established with
respect to complaints from applicants
for employment.

§ 1151.44 Endowment enforcement and
compliance procedures,

The proceédural provisions applicable’
to Title VI of the Civil Rights Act of 1964
apply to this part. These procedures aro
found in section 1110.8-1110.11 of Part
1110 of this Title. -

§§ 1151.45-1151.50 [Reserved]

{FR Doc. 76-11884 Filed 4-16-79; 8:45 am}
BILLING CODE 7537-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcast Services; Editorlal
Amendments Concerning Re-
Regulation of Radio and TV
Broadcasting

AGENCY: Federal Communications
Commission.,
ACTION: Order.

SUMMARY: Editorial corrections and
clarifications in various rules on
auxiliary antenna, remote control
authorizations, auxiliary {ransmitters,
and modifications of transmission
systems adopted by previous
Reregulation of Radio and TV
Broadcasting Order.

. EFFECTIVE DATE: April 25, 1979.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
John W. Reiser, Broadcast Bureau, (202)
632-9660.
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SUPPLEMENTARY INFORMATION:
Adopted: April 5, 1979. o
Released: April 11, 1979.

Order: In the matter of reregulation of
radio and TV broadcasting—editorial
corrections. -

By the Chief, Broadcast Bureau:

1. On November 2, 1978, the
Commission adopted an Order
amending certain procedural rules for
the licensing of broadcast station -
transmitters and antenna systems. (FCC
78-788). Experience with the amended
rules indicates that minor editorial
_ corrections and clarifications are
necessary so that the rules will fully
comport to the original purpose of the
amendments as described in the text of
the implementing Order, to include a
rule paragraph that was inadvertently
omitted, and to correct typographical
eITors.

2. We conclude that adoption of the’
editorial amendments shownin the .
attached Appendix will serve the public
interest. Prior notice of rule making,
effective date provisions, and public
procedure thereon are unnecessary,
pursuant to the Administrative
Procedure and Judicial Review Act
provisions of 5 U.S.C. 553(b)(3)(B),
inasmuch as these amendments impose
no additional burdens and raise no issue
upon which comments would serve any
useful purpose. .

3. Therefore, IT IS ORDERED, That
pursuant to Sections 4(i}, 303(r), and
5{a)(1} of the Communications Act of
1934, as amended, and Section 0.281.of
the Commission's Rules, Part 73 of the
Commission's Rules and Regulations IS
AMENDED as set forth in the attached
Appendix, effective April 25, 1979.

- 4. For further information concerning
this Order, contact John W. Reiser, ”
Broadcast Bureau, (202) 632-9660.

{Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082; 47 U.S.C. 154, 155, 303)

Féderal Communications Commission.

Wallace E. Johnson, "4
Chief. Brocdcast Bureau.

Appendix

1.In § 73.43, the mtroductlons of -
‘paragraphs (b) and (d} are corrected to.
read as follows:
§73 43 Modlﬁcation of transmisslon
systems.

* . * * * *

[b] The following modifications,may
be made only upon specific authority of
the FCC. Application to make the ~
changes must be filed on FCC Form 301
. {FCC Form 340 for noncommercial
educational stations).

R 3 * %* * *

(d) The following changes in the

. transmission system equipment may be

.

made without prior authorization from
or notification to the FCC. Equipment
performance measurements must be
made within 10 days after completing
the modifications.

* * * x x

2. In § 73.66, paragraph (b)(1) is
corrected to read as follows:

§73.66. Remote controf authorizations.

* * » L g -«

{b).(1) An application for a
construction permit to erect a new or
make modifications in an existing
directional antenna, subject to the

sampling system requirements of § 73.68,

may request remote control
authorization on the permit application
FCC Form 301 (FCC Form 340 for
noncommercial educational stations).

' . « " .

3.In § 73.257, paragraph {a)(1) and the

introduction of paragraph (d) are
corrected to read as follows:

§73.257- Modification of transmisslon
systems.

* + * ” L

. {a) {1) That would result in emission
of signals outside of the authorized
channel exceeding that which is
permitied under § 73.317.

* * * * t~

(d) The following changes in the
transmission system equipment may be
made without prior authorization from
or notification to the FCC. Equipment
performance measurements must be
made within 10 days after completing
the modification.

[1 * &

* - - L4 )

4. In §'73.274, paragraph (a) is
corrected to read as follows:

§73.274 Remote control authorizations.

(a) The licensee of an FM station may
operate byremote control without
authorization from the FCC. Written
notice giving the address and
description of the remote control point
being used must be sent to the FCC in
Washington, D.C. within three days of
commencing remote control operation.
When a remote control point is at dn
address or location other than that of
either the authorized transmitter or
studio facilities, the licensee must also
send a notice to the Engineer in Charge
of the radio district in which the station
is-located. This additional notice is to
include the full address, location and
telephone number of the remote control
point.

* * L * -«

5. In § 73.557, paragraph {a)(1) and the
introduction of paragraph (d} are
corrected to read as follows:

§73.557 Modification of transmission
systems.

- [ . » -

{a) (1) That would result in emissions
of signals outside of the authorized
channel exceeding that which is
permitted under § 73.317.

* . L) * L

{d) The following changes in the
transmission system equipment may be
made without prior authorization from
or notification to the FCC. Equipment
performance measurements must be
made within 10 days after completing
the modification.

- * * »

In § 73.639, paragraphs {c} and {c){1).
and the introduction of paragraph {d)-
are corrected and new paragraph (d}{3}
is added to read as follows: _

§73.639 Modification of transmission
systems.

. " - - »

(c) The following modifications may
be made and operation commenced
without prior authorization from the
FCC, provided that the modifications
would not possibly affect the operation
of any co-located or nearby AM station.
An application for license modification
filed on FCC Form 302 (FCC Form 341
for noncommercial educational stations)
must be filed within 10 days following
completion of the changes. Equipment
performance measurements are not
required for applications covering
changes described in (1) and {2) below.

(1) Replacement of a non-directional
antenna with one of the same or
different type or number of bays,
provided that the height above ground of
the center of radiation is within %2
meters of that specified in the station
authorization, there is no change in the
horizontal effective radiated power, and
there is no increase in the radiation at
any angle below the horizon in any
direction.

L] - » * »

(d) The following changes in the
transmission system eguipment may be
made without prior authorization from -
or notification to the FCC. Equipment
performance measurements must be

- made within 10 days after completing

the modifications.

. - * » L 3

(3) Replacement of the FM exciter unit
of the aural transmitter with one that
has been acceptable for TV station use
through the FCC's type acceptance .
procedures and that has been

o
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demonstrated compatible w1th the
transmitter in use.

7. Paragraph (a][4) and paragraph {c)

- introduction in § 73.1670 are corrected to

read as follows:
§73.1670 Auxiliary transmitters.

* * » * *

(a) x % *

{4) The transmission of regular
programs by-an AM station under a
Presunrise Service Authorization (PSA).

* * * * *

(c) The following technical and
operating standards apply to auxiliary
transmitters:

* * * * * .

8. In' §.73.1675, paragraph (b) is
corrected and new, paragraph (c) is
added to read as follows:

§73.1675 Auxiliary antennas.

* * * * *

{b) An application for a construction
permit to install a new auxiliary )
antenna, or to make changes in an
existing auxiliary antenna for which
prior FCC authorization is required (see
§§ 73.257, 73.557, or 73.639), must be
filed on FCC Form 301 (FCC Form 340 -
for noncommercial educatlonal .
stations). .

(c) Authonty to use a formerly

licensed main antenna without changes .

or, modifications as an auxiliary antenna

“may be obtained by filing FCC Form 302

(FCC Form 341 for noncommerclal
educational stations).

9. Section 73.685 is corrected by . -
deletion of paragraph (.

§73.685 Transmltter location and antenna
system.
* * * * *

(i) [Deleted]

10.In § 73.1680, the introduction of
paragraph (b) is corrected to read as
follows: - ;

§73.1680 Emergency antennas.

* * * * * Bt

(b) Prior authority from the FCC is not
required to erect and commence using
an emergency antenna to restore ’
program service to the public. However,
an informal request to continue ‘
operation with the emergency antenna
must be made to the FCC in
Washington, D.C. within 24 hours after
commencement of its use. The request is
to include a description of the damage to
the authorized antenna, a description of
the emergency antenna, and the station

¢

operating power with the emergency
antenna. .
. * . * * *
[FR Doc. 78-11846 Filed 4-16~79; 8:45 am}
BILLING CODE 6712-01-M

"47CFRPart73

FM Broadcast Station in Yucca Valley,
Calif.; Changes Made In Table of
Assignments

AGENCY: Federal Communications
Commission. ‘
ACTION: Report and order.

SUMMARY: This action, in response to a
counterproposal from Jack E. Young and
Nancy M. Young, assigns Class B FM
Channel 295 to Yucca Valley, California,
as its first FM assignment. A Class B
channel was justified by recent growth
in population at Yucca Valley and is
expected to provide for service to large
unserved and underserved areas.
EFFECTIVE DATE: May 21, 1979.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632-7792.

SUPPLEMENTARY INFORMATION: -

Adopted April 5,1979.

Released: April 10, 1979,

Report and Order (Proceeding
Terminated). In the 1hatter of
amendment of § 73.202(b), Table of
Assignments, FM Broadcast Stations.
(Yucca Valley, Galifornia). BC Docket <
No. 78-35, RM-2964, RM—3056 (See 43
FR 6111)

By the Chief, Broadcast Bureau: -

1. The Commission has before it the
Notice of Proposed Rule Making
proposing to assign Channel 296A to
Yucca Valley, California, as its first FM
assignment in response to a petition .
from Israel Sinofsky. A counterproposal
has been received from Jack E. Young
and Nancy M. Young (*“Youngs”)
proposing to assign Channel 295 to .
Yucca Valley, California. Both parties
filed comments, while only the Youngs
submitted reply comments.

2. Yucca Valley (population 3,893) 2is

~located in San Bernardino County
(population 682;233) approximately 164
kilometers-(102 miles) east of Los
Angeles and 34 kilometers (21 miles)
north of Palm Springs, California. There

_ - is no local broadcast service in Yucca |

" Valley. It receives service from stations
located in Palm Springs, Twentymne
Palms and Cathedral City.

! Due to mileage separation requu‘ements only
one of the proposed assignments can be made.

*Population data are taken from the 1970 U.S.
Census, as corrected.

. assignment has been received.

3. The Youngs urge that a Class B
channel rather than a Clags A channel
be assxgned to Yucca Valley to provide
needed service to surrounding areas.
They contend that a station operating
with maximum Class B facilities would
provide a first FM (and first nighttime
aural) service to 2,535 square kilometers
(975 square miles} (population figure not
provided) and a second FM (and second
aural)'service to a 364 square kilometer
(140 square miles) area which includes
Big Bear City (population 5,268).
Information provided by the Youngs
shows extensive growth in Yucca
Valley's populahon based on new home
construction, utility accounts, a new
hospital, new recreational facilities and
an airport. The Youngs claim that Yucca
Valley is the center of a popular
recreational area near the Joshua Tree
National Monument which is said to
have attracted 731,822 visitors in 1976,
According to the Youngs, the 1975
Special Census lists the population of ,
Yucca Valley as 5,644 or an increase of
approximately 45% since 1970,
Regarding preclusion, the Youngs state
that the only communities located in the
affected areas which lack local aural
broadcast service are Joshua Tree
(population 1,211) and Desert Hot
Springs (population 2,738). The
availability of alternate FM channels ig
not indicated but in fact might be
available.

. 4. The comments of Israel Sinofsky
serve only to reconfirm his interest in
the proposal to assign Channel 296A to
Yucca Valley and to restate that there is
a need for a Yucca Valley channel
assignment. ’

5. Although we do not normally assign
a Class B channel to a community of
Yucca Valley’s size, adequate
justification has been provided. The
benefits of a wide coverage-area station
in terms of first FM and first nighttime
aural and second FM and second aural
service provide the basis for a Class B
assignment even if some preclusion

might result affecting two small
communities nearby. In addition it has
been shown that Yucca Valley has
undergone rapid growth in recent years
which can be expected to continue. In
view of this, we shall approve the Class
B request instead of the Class A

proposal. We shall condition the -

assignment of Channel 295 to Yucca
Valley on the use of maximum Class B
facilities-so as to insure that the
station's signal will provide coverage to
the specified unserved and underserved
areas.

6. The necessary Mexican
concurrence in the Channel 295
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§73:202 [Amended]

7. Accordingly, it is ordered, That
pursuant to Sections 4(i), 5(d){1), 303(g)
and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission’s Rules, the FM Table of
Assignments (§ 73.202(b) of the
Commission’s Rules] is amended,
effective with respect to the followmg
community on May 21,1979. -

~ Channel No.
“Yucea Valtey, Califorma._..._...._____._._. 295°¢

* Any application for this channel must specify facilities of
50 kW effective radiated power and an antenna height above
average terrain of 500 feet or their equivalent.

8. It is further ordered, that this
proceedmg is terminated.
{Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082; 47 U.S.C. 154, 155, 303)
Federal Communications Commission.
Wallace E. Johnson, ’
Chief, Broadcast Bureaw.
[BC Docket No. 78-35; RM-2964; RM-3056)
[FR Doc. 75-11651 Filed 4-16-7% 8:45am)  ~
BILLING CODE 6712-01-M -

47CFRPart73 .

FM Broadcast Station in,Pinconning,
Mich.; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission. * /
ACTION: Report and order.

SUMMARY: Action taken herein assigns a
Class A FM chanpel to Pinconning,
Michigan, in response to a request by
David C. Schaberg. The channel can be
used to provide a first local aural
broadcast service to Pinconning.

EFFECTIVE DATE: May 21, 1979.

ADDRESS: Federal Communications
Commission, Washmgton, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mildred B. Nesterak, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

Adopted: April 5,1979.

Released: April 10, 1979.

Report and Order (Proceeding
Terminated). In the matter of

- amendment of § 73.202(b), Table of
Assignments, FM Broadcast Stations.
(Pinconning, Michigan). BC Docket No.
78-330, RM-3145.

" By the Chief, Broadcast Bureau:

1. The Commission herein considers
the Notice of Proposed Rule Making,
adopted October 5, 1978, 43 Fed. Reg.
47577, in the above-captioned "
proceeding, instituted in response to a
petition filed by David C. Schaberg )
(“petitioner”). The petition urged the
assignment of Channel 265A on a

hyphenated basis to the communities of
Standish and Pinconning, Michigan.
However, in the Notice it was proposed
to assign the channel to Pinconning, the
larger community. Petitioner reaffirmed
his intention to file an application for
the channel, if assigned. No oppositions
to the proposal were filed.

2. Pinconning (pop. 1 320] in Bay
County (pop. 117,339),' is located
approximately 20 kilometers (32 mlles)
north of Bay City, Michigan. There is no
localaural broadcast service in
Pinconning.

3. Petitioner claims that the area is
rapidly becoming a tourist center
because of the availability of lake front
property on Lake Huron. In support of
his proposal, petitioner has submitted
information with respect to Pinconning
in order to demonstrate its need for a
first FM assignment.

4. The Canadian Government has
given its concurrence to the proposed
assignment of Channel 265A to
Pinconning, Michigan.

5. Upon careful consideration of the
proposal herein, the Commission
believes it would be in the public”
interest to assign Channel 265A to
Pinconning, Michigan. The channel
would provide for a first local aural
broadcast service to the community. The
assignment can be made in conformity
with the minimum distance separatiog
requirements. .

~

§73.202 [Amended]

6. Accordingly, it is ordered, that
effective May 21, 1979, § 73.202(b} of the
Commission's Rules, the FM Table of
Assignments, is amended as it pertains
to the community listed below:
City: ’

Pinconring, Michig

7. Authority for the action taken N
herein is found in Sections 4(i), 5{d)(1),
303 (g) and {r) and 307(b) of the
Communications Act of 1934, as
amended, and Section 0.281 of the
Commission's Rules.

8. For further information on this

Chennel No.
265A

" proceeding, contact Mildred B. Nesterak,

Broadcast Bureau, (202) 632-7792.

9. It is further ordered, that this
proceeding is terminated.
(Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082; 47 U.S.C. 154, 155, 303.)
Federal Communications Commission,
Wallace E Johnson,
Chief, Broodcast Buneau.

" [BC Docket No. 78-330; RM-3145)

{FR Doc. 78-11848 Filed 4-16-7%; 8:35 a.m.)
BILLING CODE 6712-01-M

! Population figures are taken from the 1970 U.S.
Census.

47 CFR Part73

FM Broadcast Stations in Gouverneur
and Ogdensburg, N.Y.; Changes Made
in Table of Assignments

AGENCY: Federal Communications
Commission.
AcTION: Report and order.

SUMMARY: Aclion taken herein assigns a
Class A FM channel to Ogdensburg,
New York, and substitutes one Class A
channel for another at Gouverneur, New
York. It also modifies the license of
Gouverneur Station WLUF(FM) now

“operating on Channel 224A to specify

operation on Channel 237A. These
changes were proposed by Wireless
Works, Inc., licensee of AM Station
‘WSLB, Ogdensburg, in order to provide
that community with its first FM
assignment.

EFFECTIVE DATE: May 21, 1979.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mildred B. Nesterak, Broadcast Bureau.

*(202) 632-7792.

SUPPLEMENTARY INFORMATION:
Adopted: April 5, 1979. ~
Released: April 11, 1979.

Report and Order. (Proceeding
Terminated). In the matter of
amendment of § 73.202(b), Table of
Assignments, FM Broadcast Stations.
(Gouverneur and Ogdensburg, New
York). BC Docket No. 78-363 RM-3158.

By the Chief, Broadcast Bureau:

1. The Commission has under
consideration its Notice of Proposed
Rule Making and Order to Show Cause,.
adopted October 27, 1978, 43 Fed. Reg.
51655. The subject proposal was filed by
Wireless Works, Inc. (“petitioner™),
licensee of full-time AM Station WSLB,
Ogdensburg, New York. It involves the
assignment of FM Channel 224A to
Ogdensburg, New York, and the
substitution of Channel 237A for
Channel 224A at Gouverneur, New York. .
DeHart Broadcasting Corporation is the
licensee of FM Station WLUF which
operates on Channel 224A at
Gouverneur. Petitioner filed the only
comments.

2. Ogdensburg (pop. 14, 554) ,in St.
Lawrence county (pop. 112,309}, is
located in northeastern New York along
the Canadian border, approximately 193
kilometers (120 miles) north of Syracuse,
New York. It has one full-time AM
station (WSLB), licensed to petitioner.
The assignment of Channel 224Ato
Ogdensburg and the substitution of
Channel 237A for Channel 224A at

tPopulation figures are taken from the 1970 US.
Census.
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Gouverneur comply with the domestic
minimum distance separation
requirements.? .

3. Petitioner has submitted sufficient -
demographic and economic data-which
demonstrates the need for a first
assignment to Ogdensburg. It notes that
the proposed channel would also X
provide service to the communities and
rural areas around Ogdensburg whose
residents are oriented to Ogdensburg for
shopping, culture and other activities. In
- “supporting comments, petitioner-
reaffirms its intention to apply for a
construction permit to operate on the
proposed channel, if assigned. It also
expresses its intent to reimburse DeHart
Broadcasting Corporation, licensee of
FM Station WLUF now operating on
Channel 224A in Gouverneur, New York,
for reasonable expenses incurred in
changing over from its present channel
to Channel 237A. --

4. After careful consideration of the
proposals, we conclude that it would be
in the public interest to substitute
Channel 237A for Channel 224A at-

Gouverneur, New York, and to'assign

Channel 224A to Ogdensburg, New
York. In reaching our decision,
consideration was given to the fact that
this proposal represents a first EM
assignment to Ogdensburg, New York.
DeHart Broadcasting Corporation has
failed to reguest a hearing.on orto
object to the proposed modification of
its license to specify Channel 237A.
When, as here, the channel of an .
operating station must be changed in
order to make possible another
assignment in the Table, it is our policy
to require the party benefitting from the
assignment to reimburse the operating
station for reasonable expenses‘in . .
connection with the change. Assisted by
the guidelines furnished in other cases,
such as Circleville, Ohio, 8 F.C.C. 2d 159
(1967), the appropriate costs making up
the “reasonable” reimbursement figures
are generally left to the good faith
judgment of the parties eventually
involved, subject to Commission
approval in the event of disagreement.

§73.202 [Amended]

5. Accordingly, pursuant to authority
contained in Sections 4(i), 5(d)(1), 303 (g)
and (r) and 307(b) of the ‘
Communications Act of 1934, as
amended, and § 0.281 of the =~ -
Commission’s Rules, it is ordered, That

effective May 21, 1979, the FM Table of

*The substitution of Channel 237A for Channel .
224A at Gouverneur would be short-spaced to an
existing Canadian assignment of Channel 238C1 at
Belleville, Ontario. However, no interference would
occur within the protected contour of either station,
and the Canadian Government has given its
concurrence to the Gouverneur substitution.

Asgignments (§ 73.202(b) of the Rules) is

amended with respect to the

communities listed below:

City:
237A

Gouvemeur, Ne:w York
224A

LU (o SR ————
6. It is further ordered, that pursuant

to Section 316(a) of the Communications

Act of 1934, as amended, the
outstanding license held by DeHart
Broadcasting Corporation for Station *
WLUF(FM), Gouverneur, New York, is
modified, effective May 21, 1979, to-
specify operation on Channel 2374
instead of Channel 224A. The licensee
shall inform the Commission in writing
no later than May 21, 1979, of its

" - acceptance of this modification. Station

WLUF(FM) may continue to operate on
Channel 224A for one year from the
effective date of this action or until it is
ready to operate on Channel 237A, or
the Commission sooner directs, subject
to the following conditions:

(a) At least 30 days before '
commencing operation.on Channel 237A
the licensee of Station WLUF(FM) shall
submit to the Commission the technical
information normally requested of an .
applicant for Channel 237A.

(b) At least 10 days prior to
commencing operating on Channel 237A
the licensee of Station WLUF(FM) shall
submit-the measurement data required
of an applicant for a broadcast station
license; and N '

(c) The licensee of Station WLUF(FM)
shall not commence opéeration on
Channel 237A without prior Commission

> authorization, | L

‘7. For further information on this
proceeding, contact Mildred B. Nesterak,

- Broadcast Bureau, (202) 632-7792,
- 8.1t is further ordered; that this .
proceeding is terminated.

_(Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1088, 1082; 47 U.S.C."154, 155, 303.) a
Federal-Communications Commission.
Wallaco E. Jobnson,

Chief, Broadcast Bureau.
{BC Docket No. 76-363; RM-3156] _
[FR Doc. 79-11850; Filed 4~16-78; 8:45 am)

BILLING CODE 6712-01-M
N ¥

47 CFR Part 73

Television Broadcast Station in Salem,
Oreg.; Changes Made in Table of
Assignments

AGENCY: Federal Communications -
Commission. -

ACTION: Report and order.

SUMMARY: Action taken herein reserves
Channel 3 for noncommercial
educational television use at Salem,

Channél No.

Oregon, at the request of the State Board
of Higher Education of the State of
Oregon. This action would reflect the
actual operation of Station KVDO-TV
on this channel assignment. The
Commission also deleted the
educational reservation on Channel 22
in Salem since no present interest was
expressed for its use.
EFFECTIVE DATE: May 21, 1979.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mildred B. Nesterak, Broadcast Bureau,
(202) 632-7792.
SUPPLEMENTARY INFORMATION:
Adopted: April 5, 1979,
Released: April 11, 1979,

Report and Order (Proceeding
Terminated). In the matter of"

"amendment of § 73.606(b), Table of

Assignments, Television Broadcast
Stations (Salem, Oregon). BC Docket No.
78-148, RM-2694.

By the Chief, Broadcast Bureau:
. 1. The Commission herein considers
the Notice of Proposed Rule Making,
adopted May 5, 1978, 43 FR 20517, which
invited comments on a petition filed by
the State Board of Higher Education of
the State of Oregon (“petitioner”),
licensee of Station KVDO-TV, Sulem,
Oregon, proposing the reservation of
television Channel 3, assigned to Salem,
Oregon, for noncommercial educational
use. The Notice also proposed the
deletion of the reservation on Channel
22 at Salem. Comments were filed by
petitioner.

2. Salem (pop. 68,296), seat of Marion
County (pop. 151,309)! and capital of the

- State of Oregon, is located in northwest

Oregon, about 80 kilometers (50 miles)
south of Portland. Salem is currently
assigned VHF Channel 3,{on which
petitioner’s Station KVDO-TV
operates), and UHF Channels *22 and
32. Both of these channels are vacant
and unapplied for.

3. Petitioner states that it presently
operates various noncommercial
educational stations in the State of
Oregon, including Station KVDO-TV,
Petitioner asserts that reserving Channel
3 would reflect the manner in which it is
presently operating and recognize the
role of this station as part of the
comprehensive plan to provide
noncommercial educational television
service to the State. .

4. In the Notice we proposed to deleto
the reservation on Channel 22 since no
interest in a second reserved channel in
Salem was expressed. In {ts comments,
petitioner opposed this, stating that it is

! Population figures are taken from the 1970 U.S.

Census.
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- « !

presently studying options available to
it for relocating Channel 3, presently in
.Salem, and Channel 7.at Corvallis, so

that it might reduce the area of overlap
_ and reach other communities not now
served by an educational television -
station. Relocation of Channel 3, it
contends, would also afford the
petitioner an opportunity to eliminate
‘the short-spacing between Station
KVDO-TV, Channel 3 in Salem, and
Station KATU, Channel 2 in Portland,
which has troubled both stations for
years. Petitioner asserts that it would
not likely propose relocation of Channel
3 and 7 unless Channel 22 remains
reserved. It submits, finally, that the
educational reservation ¢n channel 22

- should be retained so that petitioner

may have the opportunity to construct a
station on this assignment after
relocation.of Channels 3 and 7.

5. We believe it would be in the public
interest to reserve Channel 3 in Salem, -
Oregon, for noncommercial educational
use since it would reflect the manner in
which it is presently operating.
However, we are not persuaded that the
reservation on Channel 22 should be
retained. No expression of interest has
been shown for its use at this time and

- petitioner’s reasons for retaining it are
conjectural at best. Moreover, on June 7,

. 1978, the Commission adopted a Notice

of Proposed Rule Making (BC Docket

No. 78-165) concerning multiple )

ovmership rules in which it proposed,

. among other things, limiting the number
of stations a given educational entity
could obtain if their coverage areas
would overlap. At this point it is not
possible to determine what rules might
be adopted or their possible effect on
petitioner’s future plan to obtain another

- noncommercial educational television
channel. In any case, both Channels 22

-and 32 will be avilable for
noncommercial educational as well as
commercial application. Thus, if not
barred by multiple ownership
‘considerations, we can address the
possibility, in a future rule making
proceeding, of moving the Channel *3
assignment from Salem and in that
context consider the need for reserving”
a UHF assignmentfor noncommercial
educational use.

6. Authority for the adoption of the
amendment contained herein appears in
Sections 4(i}, 5(d}(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §0.281 of the
Commission’s Rules. . -

7. Canadian concurtence has been
obtained for the reservation of Channel
3 for noncommercial educational useat
Salem. Oregon. )

§73.606 [Amended]

8. Accordingly, it is ordered, That
effective May 21, 1978, the Television
Table of Assignments (§ 73.606(b) of the
Commission’s Rules) is amended as
follows for the community listed below:

g Channel No.

Salem, Orogon *34.22,32

9. It is further ordered, that this
proceeding is terminated.

(Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082; 47 U.S.C. 154, 155, 303.)
Federal Communications Commission.
Wallace E. Johnson,

Chief, Broodeast Bureouw.

(BC Docket No. 78-148; RM-2004]

[FR Doc. 78-11849 Filed 4-36-78; 845 am )

BILLING CODE 6712-01-M
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47 CFR Part 73

Television Broadcast Stationin -~
“Tomah, Wis.; Changes Made in Table
of Assignments

AGENCY: Federal Communications

‘Commission.

ACTION: Report and order.

SUMMARY: Action taken herein assigns
UHF television Channel 43 to Tomah, - |,
Wisconsin, in response {o a petition
filed by Tomah-Mauston Broadcasling
Company. The proposed television
station would provide a first local
television broadcast service to Tomah
and Monroe County and could also
render television service to a large
number of rural residents in the area.

EFFECTIVE DATE: May 21, 1979.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mildred B. Nesterak, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:
Adopted: April 5, 1979.

Released: April 10, 1979.

Report and Order (Proceeding
Terminated). In the matter of
amendment of § 73.606(b), Table of
Assignments, Television Broadcast
Stations (Tomah, Wisconsin). BC'Docket
No. 78-325, RM-3100..

By the Chief, Broadcast Bureau:

1. The Commission has before it the
Notice of Proposed Rule Making, 43 Fed.
Reg. 46875, proposing the assignment of
UHF television Channel 43 to Tomabh,
Wisconsin. Tomah-Mauston
Broadcasting Company (*'petitioner”),
licensee of Stations WTMB and WTMB-
FM (Channel 255), Tomah, Wisconsin,
filed a petition requesting the deletion of
Channel 25 from LaCrosse, Wisconsin,

~

and its assignment to Tomah. However,
in the Notice we stated that a technical
analysis indicated future channel
assignment flexibility in the Tomah area
could be maintained if Channel 43 were
assigned to this community. It noted that
this would not be true if Channel 25
were deleted from LaCrosse and
assigned to Tomah. On this basis
Channel 43 was proposed for
assignment to Tomah. Petitioner filed
supporling comments and stated it

would apply for the proposed channel, if-

assigned.
2. Tomah: (pop- 5,647), in Monroe

»County (pop. 31.610).* is located in west

central Wisconsin. Tomah presently has
no local television broadcast service.

3. Petitioner asserts that since there is
no local television broadcast facility in
Tomah or Monroe County, a local
television station would greatly assist
area residents to become aware of local
needs and problems and would provide
a means for local visual self-expression.
It states, further, that the proposed
station would provide the only daily
visual communication for a large
number of rural residents, and a portion
of this area would receive its second,
and in some cases its first, city-grade
television signal. Several letters from
citizens in the area have been submitted
expressing their interest and support of
the proposed assignment to Tomah.

4. In view of the foregoing, we
conclude that.it would be in the public
interest to assign Channel 43 to Tomah,
Wisconsin. It would provide a first local
television broadcast service to Tomah
and Monroe County and would also
render television service to a large
number of rural residents in the area.

§73.606 [Amended]

5. Accordingly, it is ordered, that
effective May 21, 1979 the Television
Table of Assignments, § 73.606(b} of the
Commission’s Rules is amended with -
regard to the city listed below:
cey: - - Channel No.
“Toenah, Wisconsk ]

6. Authority for the action taken
herein is found in Sections 4(i), 5(d)(1).
303 (g} and (r) and 307(b) of the
Communications Act of 1934, as

.amended, and § 0.281 of the”

Commission's Rules.

7. For further information concerning
this proceeding, contact Mildred B.
Nesterak, Broadcast Bureau, (202) 632—
7792.

8.1t is further ordered, that tlns
proceeding is terminated.

(Secs. 4, 5, 303, 48 Stat., as aménded, 1066,
1068, 1082; 47 U.S.C. 154, 155, 303.)

-'PopulatIon figures are taken from the 1970 U.S.
Census. -
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_Federal Communications Commission.
Wallace E. Johnson, )
Chicf, Broadcast Bureau. -
{BC Docket No. 78-325; RM-3100] ~ *
{FR Doc. 78-11852 Filed 4-16-79; B:45 am]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

. 49 CFR Part 1033

Distribution of Covered Hopper Cars.

AGENCY: Interstate Commerce :
Commission.

' ACTION: Emergency Order. Third
Revised Service Order No. 1308.

SUMMARY: The Illinois Central Gulf
Railroad Company is unable to furnish -
.individual shippers with jumbo covered
hopper cars for consecutive shippers of
grain as required by the applicable
tariffs, Third Revised Service Order No.
1308 waives the consecutive-trip©
provisions of the applicable tariffs,
enabling this railroad to make a more
equitable distribution of its supply-of ’
covered hopper cars among all potential
users of these cars.

DATES: Effective 11:59 p.m., Apr11 15,
1979. Expires when modlfzed or vacated
by order of this Commission.

FOR FURTHER INFORMATION CONTACT: J
Kenneth Carter, Chief, Utilization and
‘Distribution Branch, Interstate )
Commerce Commission, Washington,
'D.C. 20423, Telephone (202) 275-7840,
Telex 89-2742.

Decided April 11, 1979,

An acute shortage of covered hopper
cars for transporting shipments of grain,
grain products, soybeans, or soybean
meal exists on the Illinois Central Gulf
Railroad Company (ICG). The ICG has
published certain rates'in lllinois «
Central Gulf Tariffs 604-A, TCC 92, Item
350; and 608, and ICC 77, Item 350; and
609, ICC 99, Item 350, which require
shlpment of five (5) consecutive 1rips of
grain. The consecutjve-trip provisions of
these tariff items are preventing the ICG
from making an equitable distribution of
"these covered hopper cars among all
prospective shippers having a need to
use such cars. The ICG has requested
authority to waive the consecutive-trip’
provisions of the tariff rules to enable.
them to continue to offer shippers the -
benefit of the lowest level of freight
rates published in these items, while at
- the same time, making a fair and
equitable distribution of their 100-ton -
covered hopper cars among the potenhal
users of these cars. .

-

It is the opinion of the Commission
that an emergency exists requiring
immediate action to promote car service
in the interest of the public and the -
commerce of the people. Accordingly,
the Commission finds that notice and
public procedure are impracticable and
contrary to the public interest, and that
good cause exists for making this order

. effective upon less than thirty day's

notice.
tis ordered

’

§ 1033. 1308 Distribution of covered
hopper cars.

(a) The Illinois Central Gulf Railroad
Company (ICG) is authorized to waive
the five-consecutive-trip requlremenfs
appllcable to shxpments of grain or
soybeans published in ICG Tariffs 604~
A ICC 92, Item 350; 608, ICC 77, Item 350;
and 609, ICC 99, Item 350, supplements
thereto or reissues thereof. All other
provisions of these tariffs shall remain
fully in effect.

(b) Rules and Regulations Suspended
The operation of all other tariff
provisions or of other rules and
regulations insofar as they conflict with
the-provisions of this order, is hereby
sugpended.

(c) Application. The promswns of this
order shall apply to intrastate,
interstate, and foreign commerce.

(d) Effective date: “This order shall
become effective at 11:59 p.m., April 15,
1979,

(e)-Expiration date. The provisions of
this order shall remain in effect until
modified or vacated by order of this
Commission.

(49 U.S.C. {10304-10305 and 11121-11126))

This order shall be served upon the
Association of American Railroads, Car
Service Division, as agent of all
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement, and upon the

- American Short Line Railroad

Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C,,
and by filing a copy with the Director,
Office of the Federal Register. '

By the Commission, Railroad Service
Board, members Joel E. Burns, Robert S.

Turkington and John R. Michael. Member Joel

E. Burns not parnc]patmg
H. G.Homme, .,

v« Secretary.

[3rd Rev. 5.0. No. 1308]
{FR Doc. 79-11944 Filed 4-16-78; 8:45 am}
BILLING CODE 7035-01-M -

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 651

Atlantic Groundfish (Cod, Haddock,
and Yellowtail Flounder); Fishery
Closures 4

AGENCY: National Oceanic and
Atmospheric Administration/
Comimerce. ’

ACTION: Notice of Fishery closures.

SUMMARY: This notice closes the cod
and haddock fisheries<in the Gulf of
Maine for the 81-125 gross registered ton
(GRT) vessel class, effective April 22,
1979. The closure is based on a
projection that the vessel class will have
attained its annual quotas for cod and
haddock by that date.

DATE: The closure is effective as of 0001 :
hours EST, April 22, 1979. '
FOR FURTHER INFORMATION CONTACT:
Dr. Robert H. Hanks, Acting Regional
Director,-Northeast Region, National
Marine Fisheries Service, Federal
Building, 14 Elm Street, Gloucester,
Massachusetts 01930. Telephone: (617)
281-3600.

SUPPLEMENTARY INFORMATION; The Gulf
of Maine quotas for the 61-125 GRT
vessel class for the current fishing year
(October 1, 1978-September 30, 1979) are
1,147 metric tons {mt) of cod and 813 mt
of haddock. As of March 15, 1979, this
class had harvested 94 percent of its cod
quota and 93 percent of the haddock
quota.

The Acting Regional Director has
projected that this class will have taken

— its entire annual quotas by April 22,

1979. The Fishery Management Plan for
Atlantic Groundfish, upon which the

~ Part 651 regulations are based, specifies

that annual quotas are not to be
exceeded. Therefore the Assistant
Administrator for Fisheries, under

§ 651.24(c), has determined that the two
fisheries will be closed effective Apnl
22, 1979.

During the period of closure, which
will continue until the end of the fishing
year, the vessel class will be limited to
an incidental catch of cod and haddock
under § 651.24(d), as follows:

1,000 pounds or 4 percent by welght of all fish
on board, whichever is the lesser amount, por
trip.

" Appendix B to the regulations, which
contains the catch limitations by vessel
class, species, and area, has been
revised to conform with the actions
stated in this notice and is reprinted at
the end of this document.

-~
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Signed at Washington, D C.. t}us 12th day
of April, 1979, . - :
Winfred H. Meibohr, -
Executive Director, National Marine Fisheries Service.

Part 651 is amended by revising Appendix B as follows:

Appendix B.—Catch Limitations
) [Revised—Etfective Apr. 22, 1979)
. Gulf of Maino Georges Bank and South
J -7 Vesselclass.
° Umits Ovorruns Umis Overnuns
Lo ' . - ’ CoD (POURDS/WEEX)
0-60 GRT - 2,500 0 4900 0
61-125 GRT. - Closed Aprll 22 - 9,600 1]
Over 125 GAT. " - Closed January ¥eeee 14,000 1]
Fixed gear. - 5.009 ~ 0 13,000 0
HADDOCK (POUNDS/WEEK) o T,
0-60 GRT . 2,500 0 3,500, 0
61-125 GRT. 2 Closed Apfil 22 7.000 0
Over 125. . Closod January 1 10,000 0
Fixed gear. 8,000 o 8,000 1]
- T 7 Yeuowrtan FLOUNDER !
R . Westol63°West  © Eastol 63° West

0-60 GRT 2,000 s 5,000
61-125 GAT. . : 2,000 5,000
Over 125 GRT. Zeverression " . - 2,000 5,000

*Pounds per week or trip, whichever time period is longer. Avessdmwhndmnmmmsowpmﬁs.mdkw
on both sides of the 69° W. line. No overfuns are allowed.

[FR Doc. 79-11661 Filed 4-16-79; 8:45 am}
BILLING CODE 3510-22-M
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Proposed Rules

4 B ~

Tuesday, April 17, 1979 °

Federal Register
Vol. 44, No. 75

\

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and regulations.
The purpose of these notices is to give

. interested persons an opportunity to
participate in the rule making prior to the .
adoption of the final rules.

" DEPARTMENT OF AGRICULTURE
Food and Nutrition Service-
[7 CFR Parts 271, 272]

Food Stamp Act of 1977
Correction

In FR Doc. 79-10929, published at page
21541, on Tuesday, April 10, 1979, in the
third column, in the third line, the
telephone number reading “(202) 477~
6535.", should be corrected to read
“(202) 447-6535."

BILLING CODE 1505-01-M

DEPARTMENT OF AGRICULTURE

Food and Nutrition Servicg
17 CFR Parts 271, 275] *

Food Stamp Act of 1977; Performance
Reporting System A

Correction

In FR Doc. 79-10928 appearing at page

21504 in the Federal Register for -
Tuesday, April 10, 1979, in § 275.7,
paragraph (g)(2) was inadvertantly
omitted. Paragraph (g)(2) should be
inserted on page 21530, in the first
column, immediately above the headin:
for § 275.8 to read as follows: . )
“ (2) States may eliminate bank
issuance offices from the sample frame
for issuance provided the State can
demonstrate that over time the bank(s) -
being eliminated from the frame has .
consistently been in full compliance -
with Food Stamp Program requirements.
To demonstrate such compliance the
bank(s) must have been reviewed at
least twice in the four year period
preceding the ME review. without
detection of any deficiency. Whenever a
bank issuance office is eliminated from
the issuance sample frame it must be
identified in the review plan described
in § 275.9(b). - :

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

[7 CFR 1491]- -

- CCC Intermediate Credit Export Sales

Program for Breeding Animals
(Gsm-201)

Correction

In FR Doc. 79-10403 appearing at page
20164 in the issue for Wednesday, April

" 4, 1979, make the following corrections:

{1) On page™201686, in § 1491.2, in the -
middle column, in subparagraph (s),
delete the second “U.S. port”.

(2) On page 20173, in § 1491.21, in the .

first column, under the heading,
“Appendix to Exhibit I-Minimum Body
Conformation Specification for

_Females”, in the first line, insert the
- words, “the minimum” between the

words “meeting” and “weight”.
BILLING CODE 1505-01-M . .

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
[7 CFR Part 1701] - '

Rural Telephone Program; Prbposed
Revision of REA Bulletin 384-3 to

. Announce a Proposed Revision of

Addendum No. 1 to REA Form 525,
Central Office Equipment Contract

AGENCY: Rural Electrification
Administration.

ACTION: Proposed Rule.

- delivery of special features extend

beyond the specified completion date in
the contract, and (3) to make the use of
Addendum No. 1 optional in the
purchase of additional equipment.
DATE: Public Comments must be
received by REA no later thdn: June 18,
1979.

ADDRESS: Persons interested in the
proposed change to Addendum No. 1 to
REA Form 525 may submit written data,
views or comments to the Director,
Telephone Operations and Standards
Division, Rural Electrification
Administration, Room 1355-5, U.S.
Department of Agriculture, Washington,
D.C. 20250. (Copies of the proposed
revisions of REA Bulletin 384-3 and
Addendum No. 1 to REA Form 525 may
be secured in person or by written
request from the Director, Telephone
Operations and Standards Division.)
An impact analysis for this proposed
action has been prepared and is
available upon request, - )

FOR FURTHER INFORMATION CONTACT: .

Mr. Maynard S. Knapp, Chief, Central

Office Equipment Branch, Telephone

Operations and Standards Division,

Rural Electrification Administration,

Room 1334-S, U.S. Department of

Agriculture, Washington, D.C. 20250,

telephone (202) 447-5773. .
Dated: April 10, 1979,

John H. Amesen,

Acting Assi Administrator-Teleph

[FR Doc. 78-11789 Filed 4-16-79; 8:45 am]

BILLING CODE 3410-15-M

SUMMARY: REA proposeés to revise REA
Bulletin 384-3 (1) to announce a change

* in Addendum No. 1 (7-78) to REA Form

525, Central Office Equipment Contract
(Including Installation). The change will
provide that liquidated damages shall be
the exclusive measure of damages for

. failure by the bidder to have effected the

completion of installation within the
time dgreed upon in the contract. The -
present contract and Addendum No. 1
permit the cumulation of remedies,
thereby implying that it is possible to
obtain more than just liquidated
damages for failure to complete the
installation on time. This change in
Addendum No. 1 is being made to
eliminate this possibility and make
liquidated damages the sole measure of
damages for failure to complete the

installation on time, (2) to prescribe 4

method of handling situations where the

Y

NUCLEAR REGULATORY
COMMISSION

. [10 CFR Part 9]

Public Records; Advance Notice of
Proposed Rule Making

AGENCY: U.S, Nuclear Regulatory
Commission.

‘ACTION: Advance notice of proposed
rule making.

SUMMARY: In keeping with the policy of
E.O. 12044, “Improving Government
Regulations," the NRC is issuing for
public comment an advance notice of
proposed rule making which would
revise the Commission’s regulation,
“Public Records,” implementing the
Freedom of Information Act. E.O. 12044
provides that regulations should be
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understandable to those who must

" comply with them, and that there be
early public participation and comment
in the rule making process. This notice

- was prepared by the NRC staff on an
experimental basis and is published for
illustrative purposes to seek public
comments on the value and usefulness
of the revision.

DATE: Comments are due on ]une 18,
1979.

. ADDRESSES: Interested persons are

* -invited to submit written comments and -

suggestions to the Secretary of the
Commission, U.S. Nuclear. Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Service
Branch. Copies of comments received by
the Commission may be examined and
reproduced in the NRC's Public
Document Room at 1717 H Street, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Felton, Director, Division of
Rules and Records, Office of -
Administration, U.S. Nuclear Regulatory
Commission, (301) 492-7211.
SUPPLEMENTARY INFORMATION! In
keeping with the policy of E.O. 12044,
“Improving Government Regulations,”
the NRC is issuing for public comment
an advance notice of proposed rule .
making which would revise the
Commission’s regulation, “Public
Records,” implementing the Freedom of
Information Act. E.O. 12044 provides
that regulations should be written in
“plain English” understandable to those
who must comply with them, and that
there be early public participation and
comment in the rule making process.
This notice was prepared by the NRC
staff on an experimental basis and is
published for illustrative purposes to
“seek public comments on the value and
usefulness of the revision. The rule set
forth below is not a complete revision of
the NRC'’s regulations implementing the
Freedom of Information Act. In

- particular, it does not include the .
amendments to 10 CFR Part 9 recently
approved by the Commission, which
establish policies and procedures for the
waiver or reduction of fees under the
Freedom of Information Act. The
waiver-of-fee amendments have been
approved by the General Accounting
Office in accordance with the Federal
Reports Act, and were published in the
Federal Register as-an effective rule on
March 16, 1979.

_Based upon the comments recewed as

a result of this advance notice of rule -
- making, the NRC will decide if further
revision of Part 9 is warranted. It is the

NRC's intent that all new amendments
to NRC regulations be written in as

* simple and as clear a manner as

possible in order that the regulations
will be readily understood by those
persons who are subject to the
regulations and by members of the
public who may not have specialized
technical or legal training. Although
portions of the NRC's current
regulations in Title 10, Code of Federal
Regulations, may also be selected for
revision in the future, it is not the NRC’s
intent at this time to undertake an |, ,
overall “plain English” revision of its
regulations.

Request for Comments:

'Y

The NRC is interested pazticularly in
the public's view on the following
questions:

. 1.1Is the revised rule set forth below -
written in a manner which can be
readily understood by the general
public?

2. Is the organization and format of
the revised rule such that the public can
readily determine how to make a
Freedom of Information Act request to
the NRC, and know what are the NRC's
procedures for responding to the
request?

3. Are there specific changes in siyle,
organization, format, or substance which
would make the revised rule easier to
understand?

4. Does that revised rule represent'a
significant enough increase in charity,
when compared to the present rule, to
warrant further expenditure of public
funds for rule making?

5. Are there other sections or Parts of
NRC's regulations which appear
particularly difficult to understand or
ambiguous? If so, please identify the

. specific sections, or Parts, and indicate

how they could be clarified.

PART S—PUBLIC RECORDS

Subpart A—Scope; Definitions; NRC Public
Document Rooms

9.1 What does Part 9 cover? ‘

9.2 What definitions are used in this pari?

9.3 What records are available in NRC
Public Document Rooms?

Subpart B—-Freedom Of Information Act
Regulations

9.4 Whatis in this subpart?

9.5 What NRC records are available to
the gublxc under the Freedom of Information
Act?

9.6 Howcan NRC records be requested
under the Freedom of Information Act?

9.7 Is there a charge for records requested
under the Freedom of Information Act?

9.8 When will NRC respond to a Freedom
of Information Act request?

9.9 How will NRC respond to a Freedom
of Information Act request?

9.0 What can arequester do if NRC
denies a request for records, refuses to waive
or reduce fees, or does not respond to the
rcqucsl"

9.11 When will NRC respond to an appeal?
9.12 How will NRC repsond to an appeal?
9.13 How will NRC respond to Freedom of

Information Act requests directed to boards,
panels, offices. or committees reporting to the
Commission?

9.14 How does NRC inform Congress of its
actions under the Freedom of Information
Act?

Subpart A—Scope; Definitions; NRC
Public Document Rooms

§9. WhatdoesPart9cover? ~

The regulations in this part are
divided into four subparts. Subpart A
sets forth definitions of some of the
terms used in Part 9 and tells' what
information is routinely available to the
public at NRC Public Document Rooms.
Subpart B sets forth the rules for making
a formal request for records under the
Freedom of Information Act (5 U.S.C.
552). Subpart.C sets forth rules for
making requests under the Privacy Act
of 1974 (5 U.S.C. 552a). Subpart D sets
forth rules pertaining to the Government
in the Sunshine Act (5 U.S.C. 552b).}

§9.2 What definitions are used in this
part?

As used in this part:

(a) "NRC" means the Nuclear
Regulatory Commission, established by
the Energy Reorganization Act of 1974.

(b) “NRC personnel” means
employees, consultants, and members of
advisory boards, committees and panels
of the NRC; members of boards
designated by the Commission to
preside at adjudicatory proceedings; and
officers or employees of Government
agencies, including military personnel,
assigned to duty at the NRC.

{(c) "Commission™ means the collegial
body of five NRC Commissioners, ora
quorum thereof sitting as a body, as
provided by section 201 of the Energy
Reorganiza!ion Actof1974.

(d) “Office” means, unless otherwise
specified, all organizational units
reporling to or through the Executive
Director for Operations.

{e) “Government agency” means any
executive department, military
department, Government corporation,
Government-controlled corporation, or
other establishment in the executive
branch of the Government (including the

Executive Office of the President), or
any independent regulatory agency.

P

$Subparts C and D are not inchuded in this

rewrite of 10 CFR Part 8.
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{f) “Record" means any paper,
correspondence, report, computer tape,
film, map, photograph, or other
documentary material which the NRC,
in connection with its official functions,
has prepared, has in its possession, or
has under its control. It does not include
publicly available books, periodicals, or
other publications owned or copyrighted
by profit-making or non-profit
organizations.-“Records” do not include
objects or artjcles which cannot be
reproduced.

(g)*Working days” means Monday
through Friday, except legal holidays.

§9.3 What records are avallable in NRC
Public Document Rooms?

(aj The NRC maintains a Public
Document Room (PDR) located at 1717
H Street, NW., Washington, D.C. The
PDR is open 8:30 a.m. to 500pm,
Monday through Friday, except legal
holidays. The records listed below are
available at the PDR for inspection and
copying. The NRC has a contract with a
private firm which is located at the PDR
to reporduce copies of records. The cost
of reproducing records is set out in
Appendix A. The records available at
the PDR include—

(1) Final opinions and orders made in
the adjudication of cases;

(2) Statements of policy and
interpretations which have been
adopted by the NRC and have not been
published in the Federal Register;

(3) The NRC Manual, and instructions
. to staff that affect members of the

public; .

(4) NRC rules and regulatmns :
(Chapter 1, Title 10, Code of Federal
Regulations);

(5) Correspondence to and from the
NRC regarding applications, licenses,
permits, orders, and rulemakmg
proceedings;

(6) Transcripts of NRC ad]udmatory
proceedings; '

(7) Reports of NRC studies and
research activities (NUREG reports);

(8) Reports of NRC contractors; .

. (9) NRC Regulatory Guides;

. (10) NRC news releases; .

(11) Records made available in
response to FOIA requests;

(12) NRC's Annual report to Congress -

on the Administration of the FOIA.
(b) In addition to the Public .
Document Room in Washington, D.C.,

the NRC maintains over 130 Local Public’

Document Rooms throughout the
country. An NRC Local Public Document
Room is located near the site of each
proposed or operating nuclear power
plant, and near other facilities such as
fuel fabrication plants and waste .
repositories, which are regulated by the

NRC. These document collections are
usually housed in a public library or
other public'building, and contain the
same documents pertaining to the
facility that are available in the PDR in
Washington, D.C. A listing of the Local
Public Document Rooms and their hours
of operation may be obtained by calling
or.writing the Division of Rules and
_Records, U.S. Nuclear Regulatory
Commissjon, Washington, D.C. 20555
(telepone 301-492-7536).

s

Subpart B—Freedom of Information
Act Regulations.

§9.4 Whatis in this subpart?

* This subpart tells how to get NRC

“ records by making a request under the
Freedom of Informahon Act (5 U.S.C.
552).

§9.5 What NRC records are available to-
the public under the Freedom of
Information-Act?

(a) The NRC will seek to make
available any identifiable record.
Although certain types of records are
exempt from disclosure under the
Freedom of Information Act, the NRC
will still make a record available upon -
request unless disclosure of the record is
demonstrably. harmful or contrary to the
public interest. Under the provisions.of

. the act, the NRC may withhold from

public disclosure the folloiving types of
records:

(1) Records that are to be kept secret
in the interest of national defense or

. foreign policy. These records must meet

specific criteria established by
Executive Order 12065, and must be
properly classified under that Executive
Order.

- (2) Records (with the exception of
those concerning work hours, leave, and
working conditions) that are related
solely to the internal personnel rules
and practices of the NRC. These include
records that, if disclosed, would provide
mformatlon which—. -

(i) Could result in cu'cumventlon of
agency regulations, or

- (il) Could permit law violators to
avoid detection.

(3) Records that are specifically
exempt from disclosure by a statute
other than the FOIA. To provide
authorization under this provision, the
other statute must establish specific
criteria for withholding, refer to
particular types of matters to be
withheld, or leave no discretion about
material to be withheld..

[4) Trade secrets and commercial or
financial information that are obtained
from a person or organization and are

privileged or confidential, Included
under this exemption are:

(i) An unpatented, secret,
commercially valuable plan, formula, or
process, which is used for the making,
preparing, compounding, treating, or
processing of articles that are trade
commodities.

(if) Commercial or financial
information which, if disclosed, is likely
to impair the Government's ability to
obtain necessary information in the
future, or to cause substantial harm to
the competitive position of the person or
organization from whom the information
was obtained. ‘

(5) Inter-agency or intra-agency
memoranda of letters which would not
be available by law to any party other

. than a party in litigation with the NRC,

This exemption applies only to written
documents which have been transmitted
between NRC personnel or between the
NRC and another Federal agency, and
which are also of a type normaily
privileged from disclosure in civil
litigation. Among the documents
protected from public disclosure under
this exemption are the following:

(i) Communications between NRC and
its attorneys, in an attorney-client

¥

. relationship;

(ii) The work product of NRC
attorneys; and

(iii) Records which contain advice,
recommendations, opinions, of the staff,
or draft documents which are part of the
deliberative, consultative, or
decisionmaking processes of tho NRC.

(6) Those portions of personnel,
medical, and similar files, which, if
disclosed, would constitute a clearly
unwartanted invasion of personal
privacy. This exemption is intended to
protect the confidentiality of information
or portions of records which contain
intimate personal details identifiable to

- particular individuals. All other

information is not exempt from
disclosure even though it may be stored
in the NRC's personnel files. However,
unless prohibited by other provisions of
this section, portions of the files exempt
from disclosure to others may be
disclosed to the named individual or to
the individual’s designated legal °
representative, or to others with the
individual’s written consent.

(7) Investigatory records compiled for
law enforcement purposes, but only that *
information which, if disclosed, would—

(i) Interfer with enforcement
proceedings; :

{ii) Deprive a person of the right to a
fair trial or an impartial adjudication:

(iii} Constitute an unwarranted
invasion of personal privacy;
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(iv) Disclose the identity of a

" confidential source; or disclose
- information which, during a criminal

investigation by a law enforcement
authority or a lawful national security
mtelhgence investigation.by a Federal
agency, is obtained only from the
confidential source;

{v) Disclose investigative techmques
and procedures; or

_{iv) Endanger the life or physxcal

" safety of law enforcement personnel.

{8) Information contained in or related
to examination, operating, or condition

_ reports prepared by, on behalf of, or for

the use of a Government agency that is
responsible for the regulation or
supervision of financial institutions.

{9) Geological and geophysical
information and data (including maps)
concerning wells,

{b) If a requested 1 record contains o

. information exempt from disclosure

*

under the FOIA, NRC will provide the
requester with any reasonably .

segregable, nonexempt porhons of that

record. ~

{c) If a requested record was received
from another Government agency or
deals with subject matter for which a
Government agency other than the NRC
has exclusive or primary responsibilty,
then that document will be promptly
referred by NRC to that other agency for
direct response to the requester or for
guidance for an NRC direct response.

(d) The exemptions listed in
paragraph (a) will not be used as
authority to withhold mformatxon from
Congress.

§9.6 How can NRC records be requested
under the Freedom of Information Act?

(a) Reguests for records under the

FOIA must be made in writing. Address .

the request to the Director, Division of
Rules and Records, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Indicate both on the
envelope and in the letter thatitis a
“Freedom of Information Act Request.”
Information concerning availability of
NRC records under the FOIA may be
obtained by writing or telephoning the ~
FOIA/Privacy Branch, Division of Rules
and Records.

(b) Any requests for records either at
a Public Document Room or under the
FOIA should describe them in enough
detail that NRC will be able to know .
what is wanted. If possible, include
identifying information such as title,
docket or contract number, and date or
time period of the desired records. If
these are not known, describe as

- specifically and as narrowly as possible

the particular issue or matter before the
NRC, the category of records, or the

sub]ect matter. If a request under the
FOIA is not clear enough so that a
member of the staff familiar with the
subject can readily locate what is being
sought, NRC will, within 10 days after
receipt of the request, ask the requester
to submit additional information or to
meet with the NRC staff to clarify the
request.

§9.7 Isthere a charge for records

" requested under the Freedom of

Information Act?

The FOIA permits NRC to charge fees

for searching for records, and for

- reproducing copies of them. Under

certain conditions, the fees are waived.
A requester is always notified before
any fees are imposed, unless the request
specifically includes a statement of
willingness to accept whatever costs are
involved. Details about fees, and
information as to conditions under
which fees will reduced or waived, are

. included in Appendix A.

§9.8 When will NRC respond to a
Freedom of Information Act request?

{a)} The FOIA requires NRC to respond
within 10 working days of receipt of the
request.

(b) The 10-day period begins when the
request is actually received by the
Division of Rules and Records. If NRC
determines that there will be a charge
for the records, the 10-day period will
not begin until the requester pays, or
agrees to pay, the estimated costs, or
NRC agrees to waive the fees.

(c) The NRC may notify the requester
in writing that it needs additional time
(not more than 10 working days) to reply
to the request for records because:
¢ (1) The NRC needs to look for and
collect the requested records from NRC
offices that are physically located apart
from the office handling the request;

{2) The request for records will require
the NRC to look for, collect, and review
a voluminous amount of separate
records; or

(3) The NRC has to consult'with
another Federal agency before releasing
the records sought; or two or more
separate components of NRC need to
consult.

(d) In exceptional circumstances
where it does not appear possible to
complete action on the request within
the time set out in the FOIA, the NRC
may ask the requester to agree to a

.. further extension of time.
- (e) If the NRC does not respond to a

request within 10 working days, or
within the extended period provided in
the FOIA or agreed to with the
requester, the requester may
immediately appeal in accordance with

the procedures described in § 9.10, or
may file suit in a United States District
Court.

§9.9 How willthe NRC i'espond toa
freedom of Information Act request?

(a) If a request does not adequately
describe the records sought, the NRC
will seek clarification (See § 9.6(b)).

(b) If a request adequately describes
the records sought, the NRC will take
one of the following actions:

(1) Send the records to the requester.

(2) Notify the requester when and
where the records will be made
available. Generally, this will be at the
NRC's Public Document Room, located
at 1717 H Street, NW., Washington, D.C;
or for docket-related material, at one of

the NRC's Local Public Document
Rooms (See § 9. 3(b)).

{3) Notify the requester that there are
fees for searching for or reproducing
copies of records subject to the request.
The requester will then have 10 working -
days to submit a deposit equal to the
estimated costs, agree in writing to pay
the costs, or submit a request for waiver
or reduction of the fees. Until the
requester takes one of the above
actions, the NRC will suspend
processing of the request (See § 9.8(b]).

{4) Notify the requester that a
requested record was received from
another Government agency or deals
with subject matter for which a
Government agency other than the NRC
has exclusive or primary responsibility,
and that the record will be promptly
referred by the NRC to that agency for
direct response to the requester or for
guidance concerning the NRC's
response.

(5) Notify the requester in writing that
the records sought, or portions of them,
will not be provided because they are
exempt from disclosure under the FOIA
(See § 9.5 for types of records that are
exempt from disclosure). NRC’s
response will include— ‘

(i) The reason for its denial;

(ii) The specific exemptiqn under the
FOIA and the Commission’s regulations
that authorizes the NRC to withhold the
records; .

(iii) The name and title or position of
each person responsible for withholding
the records;

(iv) A statement that an appeal may
be submitted within 30 days to the
Executive Director for Operations or, in
some cases, to the Secretary of the
Commission.

(6) Notify the requester that the record
sought does not exist. The FOIA does
not require the NRC to create a record in
response to an FOIA request, norio

L]
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promise future delivery of a record not
yet in existence.

" [(c)If a request seeks a waiver or
reduction of fees and the waiver or
reduction is denied, the NRC's response
will explain why. (See Appendix A).

§9.10 What can a requester do if the NRC -

denles a request for records, refuses to
walve or reduce fees; or does not respond
to the request?

(a) A requester may appeal a denial of

a request for records or a denial for the
waiver or reduction of fees. A requester
may also appeal if the NRC does not
respond within the time limits set out in
§ 9.8. . .

(b) Appeals shall be in writing, and
addressed to the Executive Director for
Operations, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
unless NRC's letter of denial specifies
that the appeal should be made to the
Commission. I that case, the appeal is
addressed to the Secretary of the
Commission, U.S. Nuclear Regulatory, -
Commission, Washington, D.C. 20555.

Both the appeal letter and the envelope

should be marked “Appeal from Initial
FOIA Decision.” )

(c) It is suggested that the letter of
appeal set forth reasons why the initial
denial should be reversed, including,
where possible, a discussion of any _
relevant court decisions.

§9.11 When will the NRC respondto an
appeal? k

When an appeal letter is received by
the Executive Director for Operations or _

. the Secretary of the Commission, the
NRC will have a 20-working-day period
in which to respond. The NRC may, in
writing, extend the period for response
by no more than 10 additional working

- days. This extension is limited to the
unused portion of the 10-day extension
authorized by § 9.8(d). -

§9.12 'How will the NRC respond to an
appeal? .

(a) If the appeal is for access to
records, the Commission or the
Executive Difector for Operations
may— ) ,

(1) Grant the appeal by furnishing the

records to the requester, or making them

available at the Public Document Room
or a Local Public Document Room; or
(2) Deny the appeal in whole or in
part, notifying the requester as to which
exemption in the FOIA gives the NRC
the authority for the denial, how the
exemption applies, and the reasons for
- the denial. If the appeal is only partially
denied, the remaining requested records

will be made available. When an appeal

is denied, the NRC shall inform the
requester that the denial is a final

3

-
>

agency action, and that thé requester
may obtain judicial review of that action
in a United States District Court.

. (b} If the appealis for waiver or
reduction of fees, the Commission or the
Executive Director for Operations may
take either of the Tollowing actions:

(1) Reverse the denial, thereby
granting the request for waiver or
reduction of fees. In that case, the NRC

will immediately begin its search for the .

requested records, and the provisions of
§ 9.7 will apply. . ~

_{2) Uphold-the denial, notifying the
requester as to why the request does not
meet the requirements of Appendix A.

§9.13 How will the NRC respond to
Freedom of Information Act requests
directed to boards, panels, offices, or
committees, reporting to the Commission?

(a) For boards, panels, and offices
reporting directly to the Commission,

- and the Office of the Executive Legal

Director, the initial determination on a
request for records or a request for
waiver or reduction of fees will be made
.by the head of such board, panel, or
office; and an appeal of-an adverse
determination shall be made to the
Commission. . *~ I
. -(b) For the Advisory Committee on
Reactor.Safeguards and advisory
- committees established pursuant to Part
7 of this chapter,:the Advisory
Committee Management Officer will
make the initial determination on a
request for records or a request for
waiver or reduction of fees, and an
appeal of an-adverse determination
.shall be made to the Commission.

§9.14 How does the NRC inform ,
Congress of its actions under the Freedom
of Information Act?

(a) On or before March 1 of each
calendar year, the Director, Office of
Administration, submifs to the Speaker
of the House of Representatives and the
President of the Senate for referral to.
the appropriate committee of the
Congress a report covering the
preceding calendar year. A copy of each
report is placed in the NRC Public
Document Room.

Appendix A—Fees Charged for NRC
Records ‘ .

(a) Fees. -

(1) The FOIA permits NRC to charge
fees for searching for records, and for
reproducing copies of them. Under
certain conditions, the fees are waived
(See.(b)). A requester is always notified
before any fees are imposed, unless the
request specifically includes a statement
of willingness to accept whatever costs
are involved. NRC may require that the

fee be paid in full before any records are
given to the requester. '

(2) Search charges are $5.00 per hour
for searches made by clerical or
administrative employees, and $12.00
per hour for searches made by

. professional or supervisory employees.

Charges are imposed even when no
records responsive to the request are
found, or when all records found are
exempt from disclosure. NRC does not
charge a fee for— ’

(i) The first 4 hours of search time
involved in a request or series of related
requests;

(ii) Searches for records in the NRC'
Public Document Room or in any of
NRC's Local Public Document Roonis; or

(iii) Searches for records requested by
another Federal agency, State or local
government, intergovernmental or |
international agency, or foreign
government, under circumstances when
furnishing records without charge s an
appropriate courtesy.

(3) Charges to reproduce NRC records
are as follows:

(1) For documents reproduced by NRC
staffi ‘
Sizes up to 8%2"X14"—8$0.10 per page;

Other sizes—Charges are based on

NRC'’s direct costs (including

computer reprograming, if necessary

to obtain the requested records).

(ii) For documents located in the NRC
Public Document Room, requesters may
arrange for copies to be made by NRC's
reproduction contractor there, with the
following charges:

Sizes up to 812" X 14", $0.08 per page.

Larger sizes up to 30" X 40", $0.10 per
page.

Microfiche, $0.25 per copy. 4

Microfiche blowback, $0.08 per page.

Coin-operated machines, $0.10 per page.

The minimum charge for mail requests
is $2.00 plus shipping and mailing costs.

(iii) For documents requested at .
NRC's Local Public Document Rooms,
charges are at the going rate charged |
other customers in that facility. ‘

(iv) For transcripts of testimony in
NRC proceedings that have been
transcribed by a reporting firm under
contract to NRC, charges are the sama
as for other records, if NRC makes the
copies. The requester may purchase the
transcripts directly from the reporting
firm at the cost provided in its contract
with NRC.

(4) Shipping or mailing costs are
added to mail requests.

{5) When the actual cost differs from
the cost previously estimated by NRC, |
NRC will refund an overpayment, or bill

the requester for an underpayment.
* * * * »
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(b) Waiver or reduction of fees.

" (To be completed later as stated in the
statement of considerations.)

Written comments and suggestions on
the revised Freedom of Information Act
regulations of 10 CFR Part 9 should be
* submitted to the Secretary of the

Commission, U.S. Nuclear Regulatory
.Commission, Washington, DC 20555,
Attention: Docketing and Service
Branch. Copies of comments received by
the Commission may be examined and
reproduced in the NRC'’s Public
Document Room at 1717 H Street; N.W,,
Washington, DC.
Dated at Bethesda, Maryland this 9th day
of April 1975.
For the Nuclear Regulatory Commission.
Lee V. Gossu:k. B
E ive Dil for Op
{FR Doc. 79-11764 Filed 4-16-79; 8:45 am} -
BILLING CODE 7590-01-M _

L]
DEPARTMENT OF ENERGY

Fe'deral‘Energy Regulatory
Commission
[18 CFR Part 21

AGENCY: Federal Energy Regulatory
Commlssmn

ACTION Notice of Proposed Rulemaking.

SUMMARY: The Commission proposes to
delete Section 2.14 of its General Rules
_which provides for the voluntary annual
reporting of electric utility conservation

activities. In view of the expanded
scope of Federal and State programs to
promote energy conservation, and
specific directives to electric utilities
relating to their participation in
insulation and solar energy programs,
the continued reporting of this
generalized information may not now _
represent a cost—effechve effort in the
public interest.

DATE: Comments will be received in the
Office of the Secretary through the close
of business, Thursday, May 17, 1979.

ADDRESS: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE,,
_ Washington, D.C. 20426 (Reference
Docket No. RM79-25)
FOR FURTHER INFORMATION CONTACT:-
Bernard B. Chew, Office of Electric
Power Regulation, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, {202) 275-4770; or

Charles F. Reusch, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20428, (202) 275-4216.

SUPPLEMENTARY INFORMATION: The
Federal Energy Regulatory Commission
(the Commission)® hereby gives notice
that it proposes to amend its General
Rules by deleting § 2.14 which was
originally established by Order No. 495
issued November 13, 1973, 50 FPC 1574,
38 FR 31963 in Docket No, R—454. Citing
authority granted by Section 202(a) of
the Federal Power Act, as amended, 49
Stat. 848, 18 U.S.C. 824afa), the
Commission at that time instituted a
voluntary annual reporting procedure,
coVering conservation activities of
electric utilities, to facilitate
governmental and public awareness of
such activities and to promote the

" conservation and effective use of

nathral resources used in electric power
production. Utilities were then
considered to be in a unique position to
initiate effective programs for their
respective customers on the prudent
utilization of electric energy. Therefore,
each utility was requested to provide
annually on May 1, the following
information: (1) Its overall policies for
the conservation and efficient utilization
of natural resources, (2) its program of
research and development in
conservation, and (3) its general plan on
how to achieve continually increasing
efficiencies in the generation,
transmission, distribution and utilization
of electric energy.

In view of the expanded scope of
Federal and State programs to promote
energy conservation, and specific
directives to electric utilities relating to
their participation in insulation and
solar energy programs, the continued
reporting of this generalized information
may not now represent a cost-effective
effort in the public interest. Also, the
promotion of energy conservation and
efficient use of energy resources is a
primary function of the Secretary of
Energy, rather than of this Commission.
(National Energy Conservation Policy
Act, Pub. L. 95-619, 92 Stat. 3206.)
Authorities and responsibilities under.
Section 202(a) of the Federal Power Act
were transferred to the Secretary by the
Department of Energy (DOE)
Organization Act, Pub. L. 95-91; E.O.
12009, 42 FR 46267, See also 10 CFR Part
1000. By letter dated August 17, 1978,
FERC staff requested advice as to
whether the staff of the Economic
Regulatory Administration (ERA) was
interested in continued reporting under
18 CFR 2.14. ERA staff now advises that
the reporting is of limited value to it, in
view of its broad authority to gather all

*The term “Commission™ when used In the
context of action taken prior to October 1,1977, ©
refers to the FPC, when used otherwise, the
reference is to the FERC. .

forms of energy information on a
mandatory basis, when needed.
Consequently, it interposes no objection
to discontinuance of the reporting.

The Commission solicits comments on
the proposed discontinuance of this
reporting, especially as to whether
continued reporting of this information
is in the public interest and justifies the
reporting burden. Comments are also
solicited on the merits of a revised
reportling system located elsewhere
within the Department of Energy.

Any interested person may submit to
the Federal Energy Regulatory -

* Commission, 825 North Capitol Street,

N.E., Washington, D.C. 20426, no later
than May 17, 1979, data, views,
comments or suggestions in writing
concerning all or part of the amendment
proposed herein. Written submittals will
be placed in the Commission’s public
files and will be available for public
inspection at the Commission’s Office of
Public Information, Room 1000, 825
North Capitol Street, N.E., Washington,
D.C. 20428, during regular business.
hours. The Commission will consider all
such written submittals before acting on
the matters heréin proposed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Submittals to the Commission should
indicate the name, title, mailing address,
and telephone number of the person to
whom communications concerning the
proposal should be addressed.

{Administrative Procedure Act, 5 U.S.C. 551
et seq.; Federal Power Act, as amended, 16
U.S.C. 791 et seq.; Department of Energy
Organization Act, Pub. L. 95-91, E.O. 12009,
42 FR 46267.]

In consideration of the foregoing, the
Commission proposes to amend Part 2,
Subchapter A, Chapter ], Title 18, Code
of Federal Regulahons. as set forth
below. .

By direction of the Commission.
Kenaeth F. Plumb,
Secretory.
§2.14 [Deleted]

1. Part 2, Subchapter A, Chapter],
Title 18, Code of Federal Regulations, is
amended by deleting § 2.14
[Docket No. RM7s-25} :

[FR Doc. 78-11958 Filed 4-16-79: 845 ara]
BILLING CODE 6450-01-M
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ENVIRONMENTAL PROTECTION
AGENCY -

[21 CFR Part-1931
Probosed Food Additive Tolerances

for Insecticide Propargite

AGENCY: Office of Pesticide Programs,
Environmental Protection Agency {EPA).

ACTION: Proposed rule.

SUMMARY: This notice proposes that a
tolerance be established for residues of
the insecticide propargite at 10 parts per .
million (ppm). The proposal was
submitted by Uniroyal Chemical. This
amendment would establish a maximum
permissible level for residues of the ,
subject pesticide in or on tea. ‘

DATE: Comments must be received on or
before May 17, 1979. .

ADDRESS COMMENTS TO: Mr. Franklin D.
R. Gee, Product Manager (PM 17), Office
- of Pesticide Programs, Registration .
Division (TS-767), EPA, East Tower, 401
M Street, SW., Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT:
- Mr, Franklin D.R. Gee, PM 17, at the
above address (202/426-9425).

SUPPLEMENTARY INFORMATION: On
August 22, 1975, the EPA published in
the Federal Register (40 FR 36798) a
notice that Uniroyal Chemical, Div. of
Uniroyal, Inc., Amity Rd., Bethany, CT - *
06525, had submitted a petition (FAP
61H5100). This petition proposed that 21
CFR 193.370 be amended by the
establishment of a regulation permitting
residues of the insecticide propargite (2-
(p-tert-butylphenoxy)cyclohexyl 2-
propynyl sulfite} in or on tea (dried or
manufactured) resulting from -
application of the insecticide to growing
tea with a tolerance limitation of 5 ppm. -
Subsequently, the petitioner amended
the petition by increasing the proposed _
tolerance from 5 ppm {o 10 ppm.
Because of the potential increase in
exposure of humans to propargite
residues as a result.of the higher
tolerance, the tolerance is being
proposed at this time to provide an
opportunity for public comment. -
The data submitted in-the petition and
other relevant material have been
evaluated. The toxicological.data
considered in support of the proposed
tolerance included a rat acute oral lethal
dose (LDso) study of 2.2 grams (g)/
kilogram (kg) of body weight (bw), a 90-
day rat feeding study with a no-
observable-effect level (NOEL) of 40
milligrams (mg)/kg bw/day, a 90-day .
dog feeding study with an NOEL of 2,000
ppm, a two-year rat feeding study with

an NOEL of 800 ppm (oncogenic

potential is negative), a two-year dog
feeding study with an NOEL of 900 ppm,
a three-generation rat reproduction -
study with an'NOEL of 300 ppm, and a

" rat teratology study showing no

teratogenic effect up to 100 mg/kg bw.
Based on the two-year dog feeding study
(NOEL of 900 ppm) and ‘using a 100-fold
safety factor, the acceptable daily intake
(ADI) is 0.225 mg/kg bw/day.
Tolerances have previously been
established for residues of propargite (40
CFR 180.259) on a variety of raw ,
agricultural commodities at levels
ranging from 55 ppm to 0.1 ppm. Food

* additive tolerances have previously  _

been established for residues of
propargite (21 CFR 193.370) in dried
hops at 30 ppm, raisins at 25 ppm, and
"dried figs at 9 ppm. Feed additive
tolerances have also been previously

. established (21 CFR 561.330) for residues
of propargite in dried-apple pomace at

80 ppm and dried citrus pulp and dried
grape pomace at 40 ppm. The theoretical
maximal residue contribution (TMRC}
from these previously established

tolerances and the proposed tolerances

does not exceed the ADIL

Desirable data lacking from the
petition are an oncogenicity study-on a
second mammalian species and

"mutagenicity studies. The.Agency will

request the mutagenicity studies when
the protocols for the tests are finalized.
Although the second oncogenicity study
is presently underway, based on
available data, the risks are deemed
acceptable since the absence of an
oncogenic potential is adequately shown
in the two-year rat feeding study.

An adequate analytical method {gas-
liquid chromatography using a flame
photometric detector specific for sulfur)
is available for enforcement purposes.

No action is currently pending against -

continued registration of propargite nor

" are.any other considerations involved in

establishing the proposed tolerance.
Thus, if is concluded that the pesticide
may be safely used in the prescribed
manner when such use is in accordance
with the label and 1abeling registered
pursuant to the Federal Insecticide,
Fungicide, and Rodenticide Act,.as
amended in1972, 1975, and 1978 (92 Stat.
819; 7 U.S.C. 136). There is no
reasonable expectation of residues’in
eggs, meat, milk, or poultry.as
delineated in 40 CFR 180.6(a)(3).

The pesticide is considered useful for
the purpose for which a tolerance is
sought. It is proposed, therefore, that the
tolerance of 10 ppm in or on tea be
established as set forth below.

Any person who has registered .or
submitted an application for the

registration of a pesticide, under the
Federal Insecticide, Fungicide, and
Rodenticide Act, which contains any of
the ingredients listed herein, may
request on or before May 17, 1979, that
this rulemaking proposal be referred to
an advisory committee in accordance,
with section 408(e) of the Federal Food,
Drug, and Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. The comments
must bear a notation indicating both the
subject and the petition/document
control number, "FAP 6H5100/P13", All
written comments filed in response to
this notice of proposed rulemaking will
be available for public inspection in the
office of PM 17, Room 229, East Towar,
from 8:30 a.m. to 4 p.m. Monday through
Friday.
(Section 409 of the Federal Food, Drug, and
Cosmetic Act [21 U.5.C. 348])

Dated: April 11, 1979,
Douglas D. Campt,
Acting Director, Registration Division.

It is proposed that Part 193, Subpart
A, § 193.370 be revised by editorially
reformatting the section into an
alphabetized columnar listing and
alphabetically inserting tea at 10 ppm as
follows:

§ 193.370 Propargite.

Tolerances are established for
residues of the insecticide propargite (2-
{p-tert-butylphenoxy)cyclohexyl 2-
propynyl sulfite) in or on the following
processed foods when present tharein as
a result of the application of this
insecticide to growing crops:

1

Parls per
Food: million
Figs, dried 9
Heps, dried a0
Raisi 25
~ Tea, dried

[FAR 6H5100/P13; FRL 1205-4)
{FR Doc. 79-11956 Filed 4-16-79; 8:45 am]
BILLING CODE 6560-01-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
[21 CFR Part 310]

.

Requirement for Estrogens Labeling T
Directed to the Patient

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the regulation requiring patient '
labeling for estrogenic drug products (1)
to state that the regulation does not
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apply when the drug is dispensed or
administered to male patients and (2) to

- allow the distribution of the labeling

after administration of the drug when, at
the time of administration, the patient is
unable to read and understand the
labeling because of impaired

- consciousness. This action is taken in

response to a number of inquiries and
comments that the agency has received
from, physicians and pharmacists since
the final rule requiring patient labeling
for estrogenic drug products became
effective.

DATE: Comments by June 18, 1979;

proposed effective date of the final rule

. based on this proposal is 30 days after
the date of publication of the final rulé
in the Federal Register.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-65, 5600
Fishers Lane, Rockville, MD 20857.

' FOR FURTHER INFORMATION CONTACT:
Steven Unger, Bureau of Drugs (HFD-
30), Food and Drug Administration,
Department of Health, Education, and
Welfare, 5600 Fishers Lane, Rockville,
IVID 20857 301-443-5220.

SUPPLEMENTARY INFORMATION: The final
rule requiring patient labeling for

- estrogenic drug products was published
1in the Federal Register of July 22, 1977

- (42 FR 37636). The rule specified the

kind of information to be contained in.

the patient labeling and described the

means by which it was to be made

_ available to the patient. In the same
issue of the Federal Register, the agency
issued a guideline text deemed to meet
the requirements of the rule. In general,
the regulation requires persons who
dispense or administer any prescription
estrogen drug product to give patient

. labeling to the patient along with the

drug product. Although certain estrogens _

-are specifically exempted from coverage
(e.g., estrogens in the drug products
intended for contraception), the rule
applies to all other.prescription-estrogen
drug products without regard to the
indication for which the drug is being
used, to the sex of the patient, or to any
of the other circumstances under which

" the drug is being used.

Shortly after the regulation became
effective o October 18, 1977, the agency
began receiving comments concerning
the scope of the regulation and the
manner by which it was to be

. implemented. The comments pointed out
the variety of circumsfances in which
estrogens are dispensed and
administered, and suggested that the
regulation was not sufficiently flexible
to reasonably accommodate all the uses
of the drug. Based on a review of these

comments, the Commissioner of Food
and Drugs has tentatively concluded
that the estrogen patient labeling
regulation should be amended to deal
with at least two of the issues that have

* been raised. These are (1) whether the

patient labeling need be distributed to
male patients and (2) whether to permit
the distribution of labeling after

- administration of the drug when, at the

time of administration, the patient is
unable to read and understand the
labeling. Several other issues identified
by the comments more generally
concern all present patient labeling
requirements; these issues were
addressed in a proposal published in the
Federal Register of October 13, 1978 (43
FR 47198). Still other issues are currently
being considered in the context of the
development of an overall patient
labeling program. The two issues that
are the subject of this proposal will be
discussed in turn.

. Distribution of Patient Labeling to Male .

Patients

Certain estrogen drug products are
approved for the palliative treatment of
prostatic cancer. Certain of these drug
products are also approved for the
palliative treatment of breast cancer in
appropriately selected men as well as
women. The estrogen patient labeling
regulation presently requires the
distribution of labeling to both men and
women whenever they receive an
estrogen drug product.

Comments have suggested that
estrogen patient labeling is
inappropriate for the male patient
because most of the provisions, intent,
and thrust of the regulation and
guideline text are directed at the female
patient. Moreover, several comments
have suggested that the labeling may
provide information to the male patient
that a physician might reasonably and
ethically conclude should be withheld
from the patient. These comments
suggest that because only one of the
approved uses of estrogen applies to the
male, the required listing of all approved
indications in the patient labeling may -
inadvertently alert the patient to his
condition, a result which may be
contrary to the medical needs of the
patient. Copies of these comments have
been placed on file in the Hearing
Clerk's office, FDA. .

The Commissioner agrees that the
present estrogen regulation and
guideline text are directed to women
and intended to advise them of the
drug's benefits and risks and as a result
they are less appropriate for male
patients. Although some of the
substantive content of the labeling and

guideline text is applicable to male
palients, in emphasis and tone the
regulation and the guideline labeling
primarily address the concerns of
female patients.

The proposal would exclude from the .
operation of the regulation all estrongen
prescription drug products whose
labeling limits the drug to treatment of -
male patients. In the case of these drug
products, the proposal would relieve
manufacturers and other labelers from
the obligation to provide patient labeling
with shipments of these products. The
agency has already informally advised
the manufacturer of one such drug
product that the regulation does not
apply to the drug because the drug is
limited to use in males. The affected
drug, Stilphostrol, is approved solely for
the treatment of inoperable progressing
prostatic cancer and is, thus,
inappropriately subject to a regulation
governing palient labeling for estrogens
for general use. The manufacturer’s ’
request for clarification of the
regultation’s applicability and the
agency’s response have been placed on
file in the FDA hearing Clerk’s office. .

With respect to all other estrogen
prescription drug products, the proposed
regulatory change would operate at the
dispensing level rather than at the level
at which the product is initially labeled.
Therefore, manufacturers and lzbelers
would continue to provide estrogen
palient labeling with every shipment of
the drug products. In this case, the
regulation, if finalized, would relieve the
dispenser or person administering the
drug product of the obligation to provide
the male patient with patient labeling.
The agency would leave to individual
physicians and pharmacists the
responsibility to develop whatever
procednres are necessary to enable the
dispenser to determine whether the
labeling must be dispensed.

The Commissioner considered several
alternative courses of action before
proposing these changes. One
alternative involved revising and
expanding the labeling to explicitly .
address the particular needs of male
users of estrogens. The Commissioner
rejected this course of action because it
would significantly expand the required -
labelmg beyond its limited purpose. The
primary use of estrogens in men differs
markedly from that to women. First, the
drug's use in women far exceeds its use
in men. Second, the use in women is
largely for the treatment of the
symptoms of the menopause, which is
optional or elective therapy in the case
of significant numbers of women. The
initiative for the existing patient labeling
arose from concern over exessive use of
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* estrogen for symptoms of the
menopause and its relationship to.
endometrial cancer. Noné of these
factors directly relate to the use of the
drug in men and this, accordingly, °

'results in a somewhat different |
regulatory assessment of the need for
estrogen patient labeling for men. Thus,
while the male patient’s right to know in
the abstract may be the same as that of
a female, as a practical matter, the basis
for the male's actual participation in the
choice of therapy is less’ compelling.

Moreover, the use of the drug to treat.

prostatic cancer (the primary use of the

drug in males) is an example of a

" situation, when the nature of the drug
and the nature of the patient’s illness

are items of information physicians may

justifiably wish to keep from some

patients. ) ~
The Commissioner is not proposing
the alternative of permitting physicians
to withhold or direct the pharmacist to
withhold the labeling from all patients.

- The Commissioner finds-that optién

- unsupportable with respect to the”
menopausal patient, which is the largest
patient population for whom the drug is -
indicated, because of the optional nature
of therapy and the risk the dru
presents. ' ' :

The regulatory change that is ) .
proposed would not prohibit the labeling
from being given to male patients when
so desired by the prescribing physician.

The effect of the amendment would - .

simply be that a decision not to provide
the labeling to a male patient would not
result in the drug being misbranded..
Several of the reasons which justify -
.excluding drugs dispensed to male
patients from the application of the rule
arguably support a similar, exclusion for
drugs dispensed to women receiving
estrogens for treatment of breast cancer,
or at least support a provision
permitting the physician to direct the
pharmacist to withhold the labeling in
individual cases. The FDA believes that
a complete exclusion for women
patients receiving estrogen for breast

cancer is not warranted. The estrogen -

labeling is written specifically for a
female audience and has, in terms of the
information it imparts, the same .-
applicability to women patients-afflicted
with breast cancer that if has to
menopausal patients. Moreover, the
exemption would be impractical to
apply; the pharmacist would need to
know the diagnosis for each woman
patient, information not normally
provided to pharmacists.

Whether to permit the physician a
discretionary exemption to be used only
in the case of women cancer patients is
a more difficult regulatory problem to .

resolve. The FDA has tentatively
decided, however, not to propose such
an exemption. Permitting an exemption
for some indications of a drug but not
for others would make the regulatory
scheme complicated and likely to be
misunderstood by both pharmacists and
physicians, virtually impossible to
administer or enforce, and, at this
relatively early period of the patient
labeling program, unreasonably subject
to abiise. Moreover, FDA has not been.
persuaded that this labeling has the
potential to adversely affect women
patients, including cancer patients. On. .
balance, the FDA is more concerned
that women patients with menopausal
symptoms receive the labeling in all
cases. To ensure that result, the
regulation must require thatlabeling for

" estrogens be dispensed to women

patients in all cases. .
The FDA notes, in this regard, that
most of the specific criticism of the
estrogen patient labeling regulation
reflected the application of the )
regulation to male patients, and not to
female patients being treated for breast
cancer. -
The decision here is admittedly a
policy one. An alternative solution _
would be to permit pliysician discretion
in the dispensing of estrogen patient
labeling. At this-point in the estrogen
labeling program, however, the FDA
believes it preferable not to do this. The
possibi}jity that granting a “physician-
directed exemption” for estrogen
products generally will result in a
withholding of the labeling from a
number of menopausal patients who

" properly need such labeling to use the
. drug safely, and who comprise the

overwhelming number of patients who
use estrogens, outweights the possible
harm that may follow from providing the
labeling to the relatively few women
patients who are treated with estrogens
for breast cancer. o ‘
The agency is currently considering
the problems posed by this issue in the
development of an umbrella patient
labeling proposal. At this preliminary
stage in-the development of the program,
the Commissioner believes the best
course is to confine the applicability of
the p