
11-26-79
Vol.-44 No. 228
Pages 67343-67618

Monday
November 26, 1979

P -

Highlights

67615 Iranian Assets Control Treasury/Foreign Assets
Control Office amends regulations concerning
payments to block accounts;, payments by Iranian
entities of obligations to persons within the U.S. and
certain judicial proceedings with respect to property
of Iran or Iranian entities; effective 11-23-79 (Part
VI of this issue)

67602 Standby Mandatory Crude Oil Allocation Program
DOE/ERA proposes provisions for full or partial
implementation; comments by 12-26-79 (Part V of
this issue)

67543 American Schools and Hospitals Abroad Program
IDCA/AID issues criteria for screening of
applications for grants; effective 11-26-79

67384 Emergency School Aid HEW/OE adopts interim
rules governing planning grants and transitional
grants

67490- Minority Business Commerce/MBDA solicits
67493 applications for grants to serve various States;

apply by 12-21-79 (9 documents)

67546 Criminal Justice Education and Training Justice/
LEAA discontinues Intership Program for FY 1980

67381 Medicare Program HEW/HCFA issues rules
regarding payment for inpatient services of Foreign
hospitals; effective with admissions on or after
1-1-80

CONTINUED INSIDE



November 26, 1979 /

Highlights

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, Gengial Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal "effebt. documents required to be,
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.
The Federal Register will be furnished by mail to-subscribers,
free of postage, for $5.00 per month or $50 per year, payable in
advance. The charge for individual copies of 75 cents for each
issue, or 75 cents for each group of pages as actually bound.
Remit check or ioney order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication of material

appearing in the Federal Register.

Area Code 202-523-5240

67421 Aid To Families With Dependent Children
Program HEW/SSA issues rules to increase
Federal matching payments to States with low error
rates; effective 11-26-79

,67445 Non-Dominant Communications Common Carriers
FCC proposes to reduce amount of information
which certain carriers must include on proposed
rate charges; comments by 2-1-80 and 2-29-80,
reply comments by 3-14-80 and 3-21-80

67584 Indian Child Custody Interior/BIA issues
guidelines for State courts proceedings (Part III of
this Issue)

67440 Mobile Homes HUD/NVACP proposes to amend
rules regarding disqualification and requalificatlon
of primary inspection agencies; comments by
1-25-80

67598 Noncompetitive Geothermal Leases Interior/
BLM proposes rules for issuance of leases for the
development and utilizatioi; comments by 1-25-80
(Part IV of this issue)

67383 Navajo Tribe Interior/BLM issues order restoring
certain former tribal lands; effective 11-14-79

67578 Flood Plain DOT/FHWA rules regarding location
and hydraulic design of encroachments; effective
11-15-79 (Part H of this issue)

67343- Crop Insurance USDA/FCIC prescribes
67361 procedures for 1980 crop year for insuring flax, rice,

sunflower; and corn; effective 11-26-79 (4
documents)

67445 Hazardous Materials EPA extends comment
period on intent to add lead/phenolic sand casting
wastes to the proposed list; comments by 1-25-80

67554 Pig Iron. From Brazil Treasury/Customs Issues
final countervailing duty determination: effective
11-26-79

67438 Pancreipase CPSC proposes exemption from
child-protection packaging requirements: comments
by 1-25-80

67562 Sunshine Act Meetings

Separate Parts of This Issue

67578
67584
67598
67602
67617

Part II, DOT/FHWA
Part III, Interior/BIA
Part IV, Interior/BLM
Part V, DOE/ERA
Part Vi, Treasury/Foreign Assets Control Office
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Rules and Regulations Federal Register

Vol. 44. No. 228

Monday. November 26, 1979

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 423

Flax Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Final rule.

SUMMARY: This rule prescribes
procedures for insuring flax crops
effective with the 1980 crop year. The
ride combines provisions from previous
regulations for insuring flax in a shorter,
clearer, anid more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.
EFFECTIVE DATE: November 26, 1979.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone 202-447-3325.
SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
July 30, 1979 (44 FR 44505), outlining
prescribed procedures for insuring flax
crops effective with the 1980 crop year.
In the notice, FCIC, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
proposed that a new Part 423 of Chapter
IV in Title 7 of the Code of Federal
Regulations be established to prescribe
procedures for insuring flax crops
effective with the 1980 crop year to be
known as 7 CFR Part 423 Flax Crop
Insurance.

All previous regulations applicable to
insuring flax crops, as found in 7 CFR
401.101-401.111, and 401.128, are not

applicable to 1980 and succeeding flax
crops but remain in effect for FCIC flax
insurance policies issued for the crop
years prior to 1980.

It has been determined that combining
all previous regulations for insuring flax
crops into one shortened, simplified, and
clearer regulation would be more
effective administratively.

In addition.? C7R Part 423 provides
(1) for a Premium Adjustment Table
which replaces the current premium
discount provisions and includes a
maximum 50 percent premium reduction
for good insurance experience, as well
as premium increases for unfavorable
experience, on an individual contract
basis, (2) that the production guarantee
will now be shown on a harvested basis
with a reduction of the lesser of 1.5
bushels or 20 percent of the guarantee
for any unharvested acreage, (3) that
any premium not paid by the
termination date will be iq.reased bya
9 percent service fee with a 9 percent
simple interest charge applying to any
unpaid balances at the end of each
subsequent 12-month period thereafter,
(4) that the time period for submitting a
notice of loss be extended from 15 days
to 30 days, (5) that the 60-day time
period for filing a claim be eliminated,
(6) that three coverage level options be
offered in each county, (7) that the
Actuarial Table shall provide the level
which will be applicable to a contract
unless a different level is selected by the
insured and the conversion level will be
the one closest to the present percent
level offered in each county, and (8) for
an increase in the limitation from S5.000
to S20.000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 420.5 of these
regulations, wherein the Manager of the
,Corporation is authorized to take action
to grant relief.

The Flax Crop Insurance regulations
provide a December 31 cancellation date
for most flax producing counties. Flax
producing counties in Texas have a June
30 cancellation date effective 1980.

These regulations, and any
amendments thereto, must be placed on
file in the Corporation's office for the
county in which the insurance is
available not later than 15 days prior to
the earlier of the two cancellation dates,
December 31,1979, in order to afford
farmers an opportunity to examine them
before the earlier cancellation date of

December 31, 1979, before theybecome
effective for the 1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553 (b] and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in
the proposed rule are hereby issuec-as a
final rule to be in effect starting with the

'1980 crop year.
In addition, there is hereby added to

the final rule anAppendix "B"'.which
lists the counties where flax crop
insurance is available in accordance
with the provisions of 7 CFR § 423.1
outlined below which state in part that
before insurance is offered in any
county there shall be published by
appendix to this part the names of the
counties in which such insurance shall
be offered.

Inasmuch as the publication of the list
of counties and crops insured by the
Federal Crop Insurance Corporation as
contained in Appendix "B" merely
provides guidance for the general public
and has no effect on the provisions of
the insurance plan. the Corporation has "
determined that compliance with the
procedure for notice ancpublic
participation in the proposedcrulemaking
process wouldbe impracticable.
unnecessary, and contrary to the public
interest. Therefore, Appendix "'B" is
issued without compliance with such
procedure.

Final Rule

§401.128 [Reserved]
Accordingly, pursuant to the authority

contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.).
the Federal Crop Insurance Corporation
hereby deletes and reserves 7 CFR
401.128, with the provisions as contained
therein remaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part 423
in Chapter IV of Title 7 of the Code of
Federal Regulations (7 CFR Part 423) to
be known as the Flax Crop Insurance
Regulations. which shall remain in
effect, until amended or superseded, for
the 1980 and succeeding crop years. to
read as follows:
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PART 423-FLAX CROP INSURANCE
Subpart-Regulations for the 1980 and
Succeeding Crop Years
Sec.
423.1 Availability of Flax Insurance.
423.2 Premium rates, production guarante

coverage levels, and prices at which
indemnities shall be computed.

423.3 Public notice of indemnities paid.
423.4 Creditors.
423.5 Good faith reliance on

'misrepresentation.
423.6 -The contract.
423.7' The application and policy.

Authority: Secs. 506, 516, 52 Stat. 73, As
amended, 77, as amended (7 U.S.C. 1506,
1516). -T
Subpart-Regulations for the 1980 a
Succeeding Crop Years

§ 423.1 Availability of flax Insurance.

Insurance shall be-offered under thq
provisions of this subpart on flax in.
counties within limits prescribed by ai
in accordance with the provisions of t]
Federal Crop'Insurance Act, as
amended. The counties shall be
designated by the Manager of the
Corporation from those approved by t]
Board of Directors of the Corporation.
Before' insurance is offered in any
county, there shall be published by
appendix to this part the names of the
counties in which flax insurance will t
offered.
§ 423.2 Premium rates, production
guarantees, coverage levels, and prices z
which indemnities shall be computed.

(a) The Manager shall establish
premium rates; production guarantees,
coverage levels, and prices at Which
indemnities shall be computed for flax
which shall be shown on the county
actuarial table on file in the office for
the county and may be changed from
year to year.

(b) At the time the application for
insurance is made, the applicant shall
elect a coverage level and price at whi
indemnities shall be computed from
among those levels and prices shown
the actuarial table for the crop year.

§ 423.3 Public notice of indemnities palc

The Corporation shall provide for
posting annually in each c6unty at eac
county courthouse a listing of the
indemnities paid in the county.

§ 423.4 Creditors.
An interest of a person in an insure(

crop existing by virtue of a lien,
mortgage, garnishment, levy, executioi
bankruptcy, or an involuntary transfer
shall not entitle the holder of the-inter,
to any benefit under the contract exce
as provided in the policy.

§ 423.5 Good faith reliance on
misrepresentation.

Notwithstanding any other provision
of the flax insurance contract, whenever
(a) an insured person under a contract of

es, crop insurance entered into under these
regulationis, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is
indebted to the Corporation for
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insuredperson is not
entitled to an indemnity because of
failure to comply with the terms of the
insurance contract, but which the
insured person believed to be insured, or

nd believed-the terms of the insurance
contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
cases involving not more than $20,000,
finds (1) that an agent or employee-of

id the Corporation did in fact make such
he misrepresentation or take other

erroneous-action or give erroneous
advice, (2) that said insurance person
relied thereon in good faith, and (3) that

he to require the payment of the additional
premiums or to deny such insured's
entitlement tGthe indemnity would not

- be fair and equitable, such insured
person shall be granted relief the same

)e as if otherwise entitled thereto.

§ 423.6 The contracL

it -(a) The insurance contract shall
become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the

-date the notice of acceptar~ce is mailed
to the applicant. The contract shall
cover the flax crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
county actuarial table. Any changes

[ch made in the contract shall not affect its
continuity from year to year. Copies of

on forms referred to iri the contract are
available at the office for the county.

§ 423.7 The application and policy.
(a) Application for insurance on a

;h form prescribed by the Corporation may
be made by any person to cover such
person's insurable'share in the flax crop

" as landlord, owner-operator, or tenant.
The application shall be submitted to

1, the Corporation at the office for the
county on or before the applicable

n, closing date-on file in the office for.the
* county.
est (b) The Corporation reserves the right
pt to discontinue the acceptance of

applications in any county upon its

determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized In any crop
year to extend the clo.ing date for
submitting applications or contract
changes in any cqunty, by placing the
extended date on file in the office for the
county and publishing a notice In the
Federal Register upon the Manager's
determination that no adverse,
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
discontinue the acceptance of
applications.

(c) In accordance with the provlslons
governing changes In the contract '
contained in policies Issued under FCIC
regulations for the 1969 and succeeding
crop years, a contract in the form
provided for under this subpart will
come into effect as a continuation of a
flax contract issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Flax Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Flax Insurance Policy
are as follows"-
U.S. Department of Agriculture, Federal Crop
Insurance Corporation
Application for 19-and Succeeding Crop
Years
Flax
'Crop Insurance Contract
-(Contract Number)

(Identification Number)

(Name and Address) (Zip Code)

(County) (State)
Type of Entity
Applicant is Over 18 Yes-No-

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
"Corporation"), hereby applies to the
Corporation for insurance on the applicant's
share in the flax seeded on insurable acreago
as shown on the county actuarial table for
the above-stated county. The applicant elect&
from the actuarial table the coverage level
and price at which indemnities shall be
computed. THE PREMIUM RATES AND
PRODUCTION GUARANTEES SHALL lIE
THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
.CROP YEAR.

Level Election" " Price
Election-
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Example:. for the 19- Crop Year (100 percent
Share)

LocatinFarm Guarantee Per Premium Pef Practice
No. Acre Acre'

*Your guarantee Wil be on a uwit basis (acres X per acre
guarantee)

.- Your premium is subject to adjustment in accordance
with section 5(c) of the po&cy.

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the
time this application is filed. AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELLED OR
TERMINATED as provided in'the contract.
This accepted application, the following flax
insurance policy, the attached appendix, and
the provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, insurable and uninsurable
acreage, shall-constitute the contract.
Additional information regarding contract-
provisions canbe found in the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

(Code No./Witness to Signature)

(Signature of Applicant)
(DATE E -. 19--
Address of Office for County.

Phone
Location of Farm Headquarters:

Phone

Flax Crop Insurance Policy
Terms and Conditions
Subject to the provisions in the attached
appendix-

1. Causes of Loss. (a) Causes of loss
insured against. The insurance provided is
agaiiist unavoidable loss of production
resulting from adverse weather conditions.
insects, plant disease, wildlife, earthquake or
fire occurring within the insurance period.
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b] Causes of loss not insured against. The
contract shall not cover any loss of
production, as determined by the
Corporation, due to (1) the neglect or
malfeasance of the insured, any member of
the insured's household, the insured's tenants
or employees, (2] failure to follow recognized
good farming practices, (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (4] any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crop and Acreage insured. (a) The crop
insured shall be flaxseed (herein called
"flax") which is seeded for harvest as seed
and which is grown on insured acreage and

for which the actuarial table shows a
guarantee and premium rate per acre.

(b) The acreage insured for each crop year
shall be that acreage seeded to flax on
insurable acreage as shown on the actuarial
table, and the insured's share therein as
reported by the insured or as determined by
the Corporation, whichever the Corporation
shall elect: Pzovided, That insurance shall not
attach or be considered to have attached, as
determined bythe Corporation, to any
acreage (1) seeded with any other crop
except perennial grasses or legumes other
than vetch. (2) where premium rates are
established by farming practices on the
actuarial table, and the farming practices
carried out on any acreage are not among
those for which a premium rate has been
established. (3) not reported for insurance as
provided in section 3 if such acreage is
irrigated and an irrigated practice Is not
provided for such acreage on the actuarial
table. (4) which Is destroyed and after such
destruction It was practical to reseed to flax
and such acreage was not reseeded. (5
initially seeded after the date on file in the
office for the county which has been
established by the Corporation as being too
late-to initially seed and expect a normal
crop to be produced, (6) of volunteer flax, or
(7) seeded to a type or varlety of flax not
established as adapted to the area or shown
as noninsurable on the actuarial table.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is seeded for the development or
production of hybrid seed or for experimental
purposes.

3. Responsibility of Insured to Report
Acreage and Share. The Insured shall submit
to the Corporation on a form prescribed by

'the Corporation, a report showing (a) all
acreage of flax seeded in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the Insured's
share therein at the time of seeding. Such
report shall be submitted each year not later
then the acreage reporting date on file in the
office for the county.

4.Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities. (a) For
each crop year of the contract, the production
guarantees, coverage levels and prices at
which indemnities shall be computed shall be
those shown on the actuarial table.

(b) The production guarantee per acre shall
be reduced by the lesser of 1.5 bushels or 20
percent for any unharvested acreage.

5. Annual Premium. [a) The annual
premium Is earned and payable at the time of
seeding and the amount thereorshall be
determined by multiplying the insured
acreage times the applicable premium per
acre. times the insured's share at the time of
seeding, times the applicable premium
adjustment percentage in subsection (c] of
this section.

(h) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

Cc) The premium shall be adjusted as
shown in the following table:
BILLING CODE 3410-08-M
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ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbers of Years Continuous Experience Through Previous Year

0° 1 1 2 ,3 14 -6 1i 1 71 69;, O. 1 - "" K Ilor mol
Los Ratio.1/ Through Percentage Adjurtment Factor For Current'Crop Year
Previous Crop Year

.00-.20 100 -951 5 90 90 85 S0 75 70 70 65 65 60 60 55 50

21-.40 100 1001-95 95 90 90 90 85 80 80 75 75 70 70 65 60

.41-'.60 00 1001 95 95 9595 95 90 90 90 85 85 80 80 75 70

.61-.80 100100 95 95 95 95 95 95 90 90 90 go 5 85 85 80
.81-1.09 100 O 1oo Oo 00 100 100 '100 0 100 10 100

% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE

Number of Los" Years Through Previous Year 2/

o___,____ 6 1 oji_ 1 1_j 7j111 12131 141 15
Lou'Ratio D_. Through P Ace
Previous Crop Year Percentag Adjustment FactFor Current Crop Year

1.10-1.19 1o "01o 102 104 106 108 0il 112 114 116 118 120 12211Z4 126

1.20-1.39 100 100 100 104 108 112 116 120 124 128 132 136 140 144 148 152

1.40-1.69 100 100 100 108'116 124 132 140 148 156 164 172 180 188 196 204

1.70-1.99 100 1:00 100 1112 122- 132 142 152 162 172 182 192 202 212 2221232
2.00-2.49 100 100 100 116 128 140 152 164 176 18 200 212 224 236 248 260

2.50-3.24 100 100 100 120 134 148 162 176 190 204 218 232 246 260 2741288

3.25-3.99 100. 100 1105 124 140 156 172 18.8 204 220 236 252 268 284 300 300

4.00-4.99 100 100 1101128 146 164 182 200 218 236 254 272 290 300 300 300

6.00-599 100 100 115 132 152 1721192 212 232 252 272 292 300 300 300 300

6.00-;Up 100 100 120 136 1158 ]180 202124 246 268 290 300 300 300130o 300

I/ Loss Ratio means the ratio of indenity(ies.) paid to premium(s) earned.

2/ Only the most-recent 15 crop years will be used to determine the number o
"Loss Years" (A crop year is determined to be a "Loss Year" when the amount
of indemnity lfor the year exceeds "the premium for the, year).

UILUNG CODE 3410-oS-C



No. 228 / Monday, November 26, 1979 / Rules and Regulations 67347

(d) Any amount of premium for an insured
crop which is unpaid on the day following the
termination date for indebtedness for such
crop sliall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 12-month period, 9 percent simple
interest shall attach to any amount of the
premium balance which is unpaid. Provided;
When notice of loss has been timely filed by
the insuredas provided in section 7 of this
policy, the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity, however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
bahince is not paid within 12 months
immediately following the termination date, 9
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Cdngress or
program administered by the U.S.
Department of Agriculture, when not
prohibited by law.

6. Insurance Period. Insurance in insured
acreage shall attach at the time the flax is
seeded and shall cease upon the-earliest of
(a) final adjustment of loss, (b) combining,
threshing, or removal of the flax from the
field, (c) October 31 of the calendar year in
which flax is normally harvested, or (d) total
destruction of the insured flax crop.

7. Notice of damage or loss. (a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

(b) Notice shall be given promptly if, during
the period before harvest the flax on any unit
is damaged to the extent that the insured
does not expect to further care for the crop or
harvest-any part of it or if the insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to reseed to flax. Notice shall
also be given when such acreage has been
put to another use.

(c) In addition to the notices required in
subsection (b) of this section. if an indemnity
is to be claimed on any unit, the insured shall
give written notice thereof to the Corporation
at the office for the county not later than 30
days after the earliest of (1) the date harvest
is completed on the unit, (2) October 31 of the
crop year, or (3) the date the entire flax crop
on the unit is destroyed as determined by the
Corporation. The Corporation reserves the
right to provide additional time if it
determines there are extenuating
circumstances.

(d) Any insured acreage which is not to be
harvested and upon which an indemnity is to

be claimed shall.be left intact until inspected
by the Corporation.
(e) The Corporation may reject any claim

for indemnity if any of the requirements of
this section are not met.

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of flax on the unit and that
any loss of production was directly caused by
one or more of the insured causes during the
insurance period for the crop year for which
the indemnity is claimed- and (2) furnish any
other Information regarding the manner and
extent of loss is may be required by the
Corporation. (b) Indemnities shall be
determined separately for each unit. The
amount of indemnity for any unit shall be
determined by (1) multiplying the insured
acreage of flax on the unit by the applicable
production guarantee per acre, which product
shall be the production guarantee for the unit.
(2) subtracting therefrom the total production
of flax to be counted for the unit, (3)
multiplying the remainder by the applicable
price for computing indemnities, and (4)
multiplying the result obtained in step (3) by
the insured share: Provided That If the
premium computed on the insured acreage
and share is more than the premium
computed on the reported acreage and share,
the amount of indemnity shall be computed
on the insured acreage and share and then
reduced proportionately.

(c) The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.
(1) If, due to insurable causes, any flax

does not grade No. 2 or-better in accordance
with the Official U.S. Grain Standards, the
production shall be adjusted by (i) dividing
the value per bushel of the damaged flax (as
determined by the Corporation) by the price
per bushel of U.S. No. 2 flax and (ii)
multiplying the result by the number of
bushels of such flax. The applicable price for
U.S. No. 2 flax shall be the local market price
oh the earlier ofi the day the loss Is adjusted
or the day the damaged flax was sold.

(2) Appraised productidn to be counted
shall include: (I) the greater of the appraised
production or So percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation. Is seeded before
flax harvest becomes general in the current
crop year to any other crop insurable on such
acreage (excluding any crop~s) maturing for
harvest in the following calendar year), (i)
any appraisals by the Corporation for
potential production on harvested acreage
and for uninsured causes and poor farming
practices, (iII) not less than the applicable
guarantee for any acreage which Is
.abandoned or put to another use without
prior written consent of the Corporation or
damaged solely by an uninsured cause, and
(iv) only the appraisal in excess of the lesser
of 1.5 bushels or 20 percent of the production
guarantee for all other unharvested acreage.

(d) The appraised potential production for
acreage for which consent has been given to
be put to another use shall be counted as
production in determining the amount of loss
under the contract. However, if consent is
given to put acreage to another use and the

Corporation determines that any such
acreage (1) is not put to another use before
harvest of flax becomes general in the
county, (2) Is harvested, or (3) Is further
damaged by an insured cause before the
acreage Is put to another use, the indemnity
for the unit shall be determined without
regard to such appraisal and consent.

9. Misrepresintation and fraud. The
Corporation may void the contract without
affecting the insured's liability for premiums
or waiving any right. including the right to
collect any unpaid premiums if. at any time,
the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract. and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crop year, protection will continue to be
provided according to the provisions of the
contract to the transferee for such crop year
on the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original iisured for the current crop year.
Any transfer shall be made on, an approved
form.

11. Records and Access to Farm. The
Insured shall keep or cause to be kept for two
years after the time of loss, records of the
harvesting. storage, shipments sale or other
disposition of all flax produced on each unit
including separate records showing the same
information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract.

12. Life of Contract- Cancellation and
Termination. (a) The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party may cancel
the insurance for any crop year by giving a
signed notice to the other on-orbefore the
cancellation date preceding such crop year.

(b) Except as provided in section 5(d) of
this policy, the contract will terminate as to
any crop year if any amount due the
Corporation under this contract is not paid on
or before the termination date for
indebtedness preceding such crop year.
Provided. That the date of payment for
premium (1) if deducted from an indemnity -
claim shall be the date the insured signs such
claim or (2) if deducted from payment under
another program administered by the US.
Department of Agriculture shall be the date
such payment was approved.

(c) Following are the cancellation and
termination dates:

Cacelson Terrination
Sual We dae for

Te _, "a__ 3o SePL s1
AM o¢r ct- Dec.31 Mar-31

(d) In the absence of a notice from the
insured to cancel and subject to the
provisions of subsections (a). (b]. and Cc) of
this section. and section 7 of the Appendix.

Federal Register / Vol. 44,
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the conract shall continue:in-force'for each
succeeding crop year. , - - - , - -.

Appendix (additional terms and, donlitions),
1. Meaning ofiTerms.:For thepurpqoses of

flax crop-hisurance:- , - _-1 -
(a) 'Actuarial-table"tnieaisthe-forms and

related materialfor the.crop year approved
by the Corporation which are-on file for
public inspection in the bffice for the county.
and-which show--the production,garantees,
coverage levels, premiurm-rates,,prices for
computing indemnities, insurable~and
uninsurable acreage, ahd-related information
regarding: flaxinsurance in the county.

(b) '"County" means the county shown on
the application and,any additionalland
located In a locaadproducing area bordering
on the county, as shown onitheactuarial
table. .

(c) "Crop year"means the-period within
which the flax crop is normallygrown and -
shall'be designated bythe calenddr yearin
which the flax crop is normallylharvested.

(d) "Harvest";means theseverance of
mature flax from the land for combining or,
threshing,

(e) "Insurable acreage"meansthe~land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

.(f) "Insured" means the person-who
submitted the.app!ications accepted by the
Corporation. ,

,(g) "Office for the'county"'means the
Corporation's office serving-the county
shown on the application for insurance or
such.office asnay be ,desionated by'the
Corporation. I ,

,hi) 'Person",means an individual,
partnership, association, corporation,,estate
trust, or other, business .enterprise or legal
entity, and wherever applicable,: a State, a
political subdivision of-a State, or-any agency
thereof.

, (!) "Share" means the interesLofrthe
insured as landlord,-owner-operator, or
tenant in the insuredflaxrop -at~the time of
seeding as reported by theinsured or as
determined by the Corporation, whichever
the Corporation shall elect, .and-no other
share shall be deemed -to be insured. ,
Provided Thatfor thepurpose of determining
the amount of indemnity,.-the insured.share
shall not exceed the insured's share at.the
earliest of (1) the date of-beginning of harvest
on the unit, (2) October 31 of the crop year, or
(3) the date the entire -crop on the unit is
destroyed, as determined bythe Corporation.

(j) "Tenant" means aperson-who rents
land from anotherperson for a share.of-the
flax crop or proceeds therefrom.
- (k) "Unit" means all insurable acreage of

flax in the county on the date.01seeding for
the crop year (1) in which the insured has a
100-percent share, or (2) which is ownedby
one entity and operated by another entity on-
a share basis:Land rented for cash, a-fixed
commodityopa'anent,.orany consideration -.
other than ashare in thp flax crop on such
land shall be considered as owned by the
lessee.-Land-whichi-would-otherwise-be one
unit may be divided-according to applicable
guidelines on file in the office or the.county
or by written agreement between the
Corporation and the insured. The Corporation

shall determine unitsas hereindemed when'
adjusting a-loss, notwithstanding whaiis..
shown:on the acreage-report.mndiadAhe
right to'consider any acreage-and dhare
reported by or for the insureds.spouse'or
child or any memberof theinsured's
household to be'the bona fideshare of the
Insured or any other persoithaving the bona
fide:share.

2. A reage.Insured.:(a The Corporation
reserves thexight tolimit the Insured acreage
offlax to-qnyoacreage limitations established
under any Act of Congress, provided the
Insured is-so notified in writing prior-to the
seeding of flax.

(b] If the insured does not submit an
acreage report on orbofore the acreage
reporting date on file l'theoffice for the
county, the Corporation may elect to
determine by niits:the insured acreage and
share or declare-he, insured acreage on any
unit(s) to be "zero."4f theinsured does not
have a share'i-any insured acreage in the
county for-any'year,,theinsured shall-submit
a repoitsoindicating.Any acreage report
submitted by the insured may be revisedonly
upon approval of the Corporation.

3. IrrigatedAcreage. (a) Wherethe - -

actuarial table provides for insuranceon. an
irrigated practice.1he insured shall-report as
Irrigated only-the acreage for whi'ch the '
insuredlhas adequate facilities and,waterto
carry-out a good irrigation practice athe -
time of seeding.

(b) Where irrigated acreage is insurable,
any loss of.production caused by fallure;t
carry out agood-irrigation-practice, except
failure of the water supply from an
unavoidable cause occurring after the
beginning of seeding, as determined by the
corporatiof,.shall.be considred as due'to an
uninsuredcause. The-failure or breakdown of
irrigation equipment orfacilities shall not be-
considered as -a failure of the water supply
from-an-unavoidable cause. --

4. AnnualPreurium. (a) f the"eis no break
in the continuity"ofjparticipation. any
premium adjustment applicable under section
5 of the-policy-shall-bb &asferred to (1) the
contract of the-insured's estate or-surviving
spouse in case-of death of the-insured, (2) the
contractof the pers6mwho succeeds the
insured if such-person had previously
participated in the farming operation, or-(3)
the contract of the same insured who stops
farming in one county and starts farming in
another county.

(b) If there iaa break in the continuity of
participation, anyreduction in premium
earned under sections f the policy shall not
thereafter apply; however, any-previous.
unfavorable insurance experience shall be
considered in premium computation
following a break in-continuity.

5. Claim for and Payment of Indemnity. (a)
Any claim for indemnity on a unit shall be
submitted to the Corporation on a form
prescribed byihe Corporation.'

'(b) In determining the-total-poduction to -'

be-counted-for each-unit, -production from
units on-which the productiohhas been
commingled will be allocated to such units in
proportion'to the liability on each unit..

(c) There shall be no abandonment to the
Corporation. of any insured flax acreage.

(d) In the event that any claim for
indemnity under the provisions of the

contract is denied by the Corporation, an -
action on such claintmay be brought against
the Corporation I indbr theeproidlony of 7
U.S.C.,1508(c): Provided, That the samelIs-
brought within one year-after the data notice.
of denial of the claim lsnailed to and
received bythe insured.

(e)Any indemnity will-be paydble within
30 days after a clalmn'for'tndemnity is
approved by the Corporation. Howevear, In o
event shall theCorporation be liable for
interest or damagesin connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation.

* (f) If -the Insured'is an individual who dies,
disappears, or is judicially, declared
incompetent, or the insured Is an entity other
than an individual and such entity Is -
dissolved after the flax Is seeded for any crop
year, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto.

(g) The Corporation reserves the light to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met'and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee) assigns to the
Corporation allrilghts of recovery against any
person for loss or damage to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as -may be necessary to
secure such rights.

7. Termination-of the Contract, (a) The
contract shall terminate if no premium Is
earned for five consecutive years.

-(b) If the insured is an individual who dtes'
or is judicially declared incompetent, or the
insured entity Is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date.of death, judicial
declaration, or dissolution; howdver, If such
event occurs after insurance attaches for any
crop year, the contract shall continue in force
through such-crop year and terminate at the
end thereof. Death of a partner in a
partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having a
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity,

8. Coverage'Level and Price Election. (a) If
the insured has-not elected on the application
a coveragelevel-and price at which
indemnities shall be computed from among
those shown-on the actuarial table, the
coverage level and price election which shall
be applicable under the contract, and which
the insured shall be deemed to have elected
shall be as provided on the actuarial table for
such purposes.

(b) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or -

before the closing date for submitting
applications for that crop year. -

- 9. Assignment of Indemnity. Upon approval
of aform prescribed by the-Corporation, the
insured may assign to another party the right
to an indemnity-for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract.'
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10. Contract Changes. The Corporation
reserves the right to change any terms and
provisions of the contract from year to year.
Any changes shall be mailed to the insured or
placed on file and made available for public
inspection in the office for the county at least
15-days prior to the cancellation date
preceding the crop year for which the
changes are to become effective, and such
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the insured to cancel the contract
as provided in section 12 of the policy.

Appendix B

Counties Designated for Flax Crop
Insurance-7 CFR 423

In accordance with the provisions of 7
CFR 423.1, the following counties are
designated for flax crop insurance:

Minnesota
Becker Otter Tail
Big Stone - Pennington
Chippewa Pipestone
Clay Polk
Grant Pope
Kittson Red Lake
Lac qul Parle Redwood
Lincoln " Roseau
Lyon Stevens
Mahnomen Swift
Marshall Traverse
Murray Wilkin
Nobles Yellow Medicine
Norman

North Dakota
Barnes Mountrail
Benson Nelson
Bottineau Pembina
Burleigh Pierce
Cass Ramsey
Cavalier Ransom
Dickey Renville
Eddy Richland
Emmons Rolette
Foster Sargent
Grand Forks Sheridan.
Griggs Steele
Kidder Stutsman
La Moure Towner
Logan Trail
McHenry Walsh
McIntosh Ward
McLean Wells

South Dakota
Brookings Hamlin
Brown Kingsbury
Campbell Lake
Clark McPherson
Codington Marshall
Corson Miner
Day Moody
Deuel Roberts
Edmunds Walworth
Grant

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
"Improving Government Regulations." A
determination has been made that this
action should not be classified
"significant" under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F.

Cole, Secretary, Federal Crop Insurance
Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

Note.-The reporting requirements
contained herein have been approved by the
Office of Management and Budget in
accordance with the Federal Reports Act of
194Z and OMB Circular No. A-40.

Dated: November 16,1979.
James D. Deal,
Manager.
[R Doc 79-38144 F led 11-23-7M &45 am)
BILUNG CODE 3410-o-

7 CFR Part 424

Rice Crop Insurance Regulatlohs

AGENCY. Federal Crop Insurance
Corporation.
ACTION: Final rule.

SUMMARy This rule prescribes
procedures for insuring rice crops
effective with the 1980 crop year. The
rule combines provisions from previous
regulations for insuring rice in a shorter,
clearer, and more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.
EFFECTIVE DATE: November 26,1979.
FOR FURTHER INFORMATION CONTACT.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone 202-447-3325.
SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
July 30,1979 (44 FR 44511), outlining
prescribed procedures for insuring rice
crops effective with the 1980 crop year.
In the notice, FCIC, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
proposed that a new Part 424 of Chapter
IV in Title 7 of the Code of Federal
Regulations be established to prescribe
procedures for insuring rice crops,
effective with the 1980 crop year to be
known as 7 CFR Part 424 Rice Crop
Insurance.

All previous regulations applicable to
insuring rice crops, as found in 7 CFR
401.101-401.111, and 401.132, are not
applicable to 1980 and succeeding rice
crops but remain in effect for FCIC rice
insurance policies issued for the crop
years prior to 1980.

It has been determined that combining
all previous regulations for insuring rice
crops into one shortened, simplified, and

dearer regulation would be more
effective administratively.

In addition. 7 CFR Part 424 provides
(1) for a Premium Adjustment Table
which replaces the current premium
discount provisions and includes a
maximum 50 percent premium reduction
for good insuring experience, as well as
premium increases for unfavorable
experience, on an individual contract
basis, (2) for the consolidation of
termination for indebtedness dates to
March 31 in all counties, (3) that any
premium not paid by the termination
date will be increased by a 9 percent
service fee with a 9 percent simple
interest charge applying to any unpaid
balances at the end of each subsequent
12-month period thereafter, (4) that the
time period for submitting a notice of
loss be extended from 15 days to 30
days. (5) that the 60-day time period for
filing a claim be elimifiated. (6) that
three coverage level options be offered
in each county, (7] that the Actuarial
Table shall provide the level which will
be applicable to a contract unless a
different level is-selected by the insured
and the conversion level will be the one
closest to the present percent level
offered in each county, (8) for an
increase, in the limitation from $5,000 to
$20,000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 424.5 of these
regulations, wherein the Manager of the
Corporation is authorized to take action
to grant relief, and (9] that the
production guarantee will now be
shown on a harvested basis with a
reduction of the lesser of 5 cwt. or20
percent of the guarantee for any
unharvested acreage.

The Rice Crop insurance regulations
provide a December 31 cancellation date
for all rice producing counties. These
regulations, and any amendments
thereto, must be placed on file in the
Corporation's office for the county in
which the insurance is available not
later than 15 days prior to the
cancellation date, to afford farmers an
opportunity to examine them before the
cancellation date of December 31,1979,
before they become effective for the
1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553(b) and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as.contained in
the proposed rule are hereby issued as a
final rule to be in effect starting with the
1980 crop year.
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In addition, there is hereby added to

the final rule an Appendix "B", whidh
lists the counties where rice crop
insurance is available in accordance
with the provisions of 7-CFR § 424.1 •
outlined below which-stateinpart that
before insurance isoffered-in any
county there-shall be publishedby
appendixto this part the names-of-the
counties in which such insurance-shall
be offered. f

Inasmuch-as the publication-of the list
of counties andicrops -insured by the
Federal Crop Insurance Corporation'as
contained inAppendix "B"-merely
provides guidance fog-thegeneralpublic
and has no effect on the provisions of
the insurance-plan,'the Corporation has
determined-that compliance-with the
procedure for notice and-public -
participation in the proposed-rulemding
process-would'be'impracticdble,
unnecessary, and-contrary-to thelpublic
interest. Therefore, Appendix "B" is
issued without compliancd"with such
procedure.

irmal Rule-

§ 401.132 [Reserved]
Accordifgly;.pursuant to' the 'authority

contained in the Federal Crop:Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby deletesand':reserves 7.CFR
401.132, with the piovisions'as contained
thereinremaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part424
in Chapter IV.of Title 7 of the Code-of '
Federal Regulations (7-CFRPart424) to
be known as, the Rice-CroP Insurance
Regulations, which shall remain in
effect, until amended nr.superseded, for
the 1980 and sucfceeding crop years, to
read as follows:

PART 424-73ICE CROP INSURANCE
Subpart-Regdatons'forthe 1980and
Succeeding Crop Years
Sec.
424.1 Availablity of Rice'Insurance. -
424.2 Premium rates, liroducti6h guarantees,

coveragelevels, and prices-at-whlch
indenities shall-be'computed. -

424.3 Public notice of indennities ,paid.
424.4 Creditors. , I
424.5 ;.Good faith reliance on ,

misrepresentation.'.'
424.6 'The contract.
424,7 The applicatilon and poficy.

Authority: Secs. 506, 516, 52 Stat. I73, as',
amended, 77, as amended'(7U.S.C.1506,

§ 424.1 -AvallabilitYofirlceinsurance.
Insurance-shall be.offered.under the

provisions 6f th-i subpart onirice in
countles'-withinlimits' preicribed by and"
in accordance with the proVisions of the -

Federal Crop;Insurance Act, as
amended. The counties shall be
designated'by : the Manager of the
Corporation from those'approved by the
Board of Directors of the Corporation.
Before insuranceis offeredinany
county, there shall be published-by
appendix to this part the names ofithe
counties in whichrce insurance will be
offered.

§ 424.2 Premium rates, production
guarantees, coverage levels, and prices at
which-inderfltles shall be-computed.
. (a) The-Manager shall-establish
premium-rates,-production-guarantees,
coverage levels, and prices at which
indemnities shall be computed for rice
which shall be shown on the county
actuarial table on'file in the office for
the county and may be changed from
year to year.

(b) At the time the applicationfor
insuranceis-made,-the.applicant-6hall
elect a coveragelevel andiprice at which
indemnities shall be~computed from
amongithose levels and prices shown on
the actuarialtable for the crop year.

§ 424.3 Public notice ofindemnities paid.
The Corporation shall provide for,-

posting annually.in each county at.each
county courthouse a-listing of the
indemnities paid in the county.

§ 424.4 Creditors.
An interest of aperson in:an insured

crop existing byvirtue ofajlien,
mortgage, garnishment,-evy,-execution, -

bankruptcy; or an involuntary transfer
shall-notoentitlethe hblder of-the interest
to any benefit under-the contract-except
as provided-in the policy.

§ 424.5 -Good faith rellance on
misrepresentation. -

Notwithstanding any otherprovision
of thekrice insurance contract, whenever,
(a) an insured-person under-a contract of
crop insurance entered into under-these
regulaiions, as a result of a ,
misrepresentation or other erroneous
action, or advice by an agent-or
employee of-the Corporation, (1) is
indebted-to'the Corporation-for -

additional premiums,,or (2) has suffered
a loss to a cropwhich is not'insured or
for Which the-nsuredperson is not
entitled to an indemnity-because of
failure to comply with the. terms df:the
insurance contract, but .which-the' -
insured.person'believed to be-insured, or
believed the terms of-the insurance
contract to' have-been cbmplied wil'hor
waived, and (b) the Board-of-Directors
of the.Corporation, or the Manager in'
cases involving not more than$20,000,
finds (1) that-an-agent-or-employee-df o
theOCorporaion-did in-fact make such
misrepresentation ortdke other- - -

erroneous action or give erroneous
advice, (2) that said insured person
relied thereon.in good faith, and (3) that
to require the payment of the additional
premiums or to deny such insured's
entitlement to the indemnity would not
be fair and equitable, such insured
person shall'be granted relief the same
as if otherwise entitled thereto,

§ 424.6 The contract. I
:(a) The insurance contradt shall

become-effective upon the acceptanco
by the Corporation of a duly executed
applicationfor insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance is mailed
to the applicant. The contract shall
cover the-rice crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and theprovisions of the
county actuarial table. Any changes
made in the contract shall not affect Its
continhity fromyear to year. Copies of
forms referred to in the contract are
available at the office for the county,

§ 424.7 The application and policy. -

(a) Application for insurance on a'
form prescribed by the Corporation -may
be made by any person to cover such
person's insurable share in the rice crop
as landlord, owner-operator, or tenant.
The application shall be submitted to
the Corporation at the office for the
county on or'before the applicable
closing date on file in the office for the
county.

(b) The Corporation reserves the right
to discontinue the acceptance of
applications in any county upon Its
determination 'that-the insurance risk
involved is excessive, and also, for the
same reason, ,to reject any individual

- application. The-Manager of the
Corporation is authorized In any crop
year to extend the closing date for
shbmitting applications or contract
changes in any county, by placing the.
extended date on file in the office for the
county and publishing a notice In the
Federal Register'upon the Manager's

'determination that no adverse
selectivity will-result during the period
of such extension: Provided, however,
That if adverse conditions-8hould
develop during such period, the

.Corporation will immediately
discontinue the acceptance-of
applications. -

(c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for the 1969 and succeding
crop years, a contract in the form "
provided for underthis subpart will
comeinto effedt as a continuation of d

67350 -Federal -Register]/ Vol. -44,
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rice contact issued under such prior
regulations. without lie fling of a new
application.

(d) The provisions of the application
and Rice Insurance Policy for the 1980
and succeeding crop years, and the
Appendix -to the ERice Insurance Policy
are as follows:

U.S. Dep rtmentof Agriculture "

Application for 19--andSucceeding Crop
Years

.Rice

Crop Insurance Contract

(Contract Number)

(Identification Number)

(Name and Address) (ZIP Code)

( (County] JState)

Type of Entity
Applicant is Over 18 Yes - No -

A. The applicant, subject to the pwvisions
of the regulations of the Federal Crop
Insurance .Corporation therein called

- "Corporation".rherely applies to the
Corporation for insurance on the applicant's
sharein the rice seeded on insurable acreage
as shown od the county actumrial table for

-the above-stated county. The applicant elects
from the actuarialtable the coverage level
and price at which indemnities shall be
computed. THE PREMIUM RATES AND
PRODUCTION-GUARANTEES-SHALLBE
THOSE SHOWN ON THE APPLICABLE
COUNTYACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR.

Level Election ripe Election

Example: For the 19- Crop Year Only'
(100% Share)
Location/Farm No.
GuaranteePerAcre*
PremiumPer Acre**
Practice

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the
time this application is filed. AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELLED OR
TERMINATED as provided in the contract.
This accepted application, the following rice
insurance policy, the attached appendix, and
the provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, insurable and uninsurable

*Your guarantee will be on a unit basis (acres x
per acre guarantee x share).

**Your premium is subject to adjustment in
accordance with section 5(c) of the policy.

acreage shall constitute the contract.
Additional information regarding contract
provisions can be found In the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

(Code No./Witness to Signature)

(Signature of Applicant)

[Date) .19--
Address-of Office for County:.

Phone

Location of iarm Headquarters:

Phone

Rice Crop Insurance Policy
Terms andConditons
Subject to the provisions In eattached
appeandic

1. Causes of Loss. (a) Causes of loss
insured against The insurance provided is
-against unavoidable loss of'production
resulting from adverse weather conditions
(excluding drought). Insects, plant disease,
wildlife, earthquake or fire occurring within
!the insurance period. subject to any
exceptions, exclusions or limitations with
respectlo causes of loss shown on the
actuarial table.

(b] Causes of loss-not insured againsLThe
contract shall not cover any loss of
production, as determined by the
Corporation. due to f) application of saline

.water. 12) the neglect or malfeasance of the
insured, any member of the Insured's
household, theinsured's tenants or
employees. (3] Eailure to follow recognized
good fanning practices. (4) damage resulting
from the backing up of water by any
governmental orpublic utilities dam or
reservoir project, or (5) any cause not
specified as an insured cause in this policy as
limitedby the actuarial table.

.?Crops and Acreagelnsured, (a) The crop
insured shall be rice whilch is soeded for
harvest as grain and which is grown on
insured acreage and for which the actuarial
table shows aguarantee and premium rate
-per acre.

(b) The acreage Insured for each crop year
shall be that acreage seeded to rice on
insurable acreage as shown on the actuarial
table, and the Insured's share therein as
reported by he insured oras determined by
the Corporation.-whichever the Corporation
shall elect:.Pzozvide That Insurance shall not
attach orbe considered to have attached, as
determined by the Corporation. to any
acreage (1) on which the rice was destroyed
for the purpose of conforming with any other
program administered by the United States
Department of Agriculture, (2) seeded to rice
for the two preceding crop years, (3) which Is
destroyed and after such destruction it was
practical to reseed to rice and such acreage
was not reseeded. (4) initially seeded after
the date on file in the office for the county
which has been established by the
Corporation as being too late to initially seed

and expect amormaI crop to-be produced. (5
of a second crop folkwing a-rice crop
harvested in the same calendar year. or (6) -
seedeqlto a type or variety of rice not
established as adapted to the area or shown
as noninsurable on the actuarial table.

(c) Insurance may attach onlyby writtea
agreement with the Corporation on acreage
which is seeded for the devreopment or
production of hybrid seedorfor experimental
purposes.

3. Responsibility of nsured o report
acreage and share. The insured shallsubmit
to the Corporation a formprescribed by
the Corporation. a report showing (a) all
acreage of rice seeded in the county
(including a designation of any acreage to
which Insurance does not attach) in which
the insured has a share and b) the insured'a
share therein at the time of seeding- Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production guarantees. Coverage Levels
and Prices for Computing Indemnities. (a] For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which ndemnities shall be computed shall be
those shown on the actuarialtable. "

(b) The production guarantee per acre shall
be reduced by the esser ofS cwtor 20
percent for any unharvested acreage.

5. Annual Premium. (a) The annual
premium Is earned and payable at the time of
seeding and the amount thereof shall be
determined bymultiplying the insured
acreage times the applicable premium per
acre, times the insureds -sharem t he time of
seeding. times the applicable premium
adjustment percentage in subsection {c) of
this section.

(b) Forpremium adjustmentpurposes. only
the years during which-premiums were
earned shall be considered.-

Ic The premium shall beadjustedas
shown in4he following tablm
TijxlG CODE 3410-0"-
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbers of Years Continuous Experience Through Previous Year

0 1 1 2 13 14 5.6 17 _I8 9 1 t .1 2 1 1 4 15ormore

Lou Ratio 1/ Through Percentage Adjustment Factor For Current Crop Year
Previous Crop Year

.00-20 95 95 901 90 i 80 75 70 70 65 65 60 60 550

.2T- .40 1D100195 959Q9090 8580807571701'7065 60

.41-.60 100110195 -9595 9595 9O 9090185185180180175170 _

.61-.0 1001 95 95905 1 95 90 90 90 85t_ 8180

.81 -1.9 10 1001>0 1D0O1, 011001 OlOoo100101101001o10101 100

% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE

Number of Los Years Through Previous Year 2/

LourRatioPrevThrough
S0 ,11 4 1' 5, 1 6 1, 7Te -1 1 11 12t , 1 411

LoP Ratio Through Percentage Adjustment Factor For Current Crop YearPrevious Crop Year

1.10-1.19 100 1 100 102 14 106 10 1101121114 116 1181120 122 124 26

1.20-1.39 100 100 100 10411081112 116-120 1241128 132 136 140 144 148 152

1.40-1.69 100 100100 1081116 124_1321140 148 156 164 172 180 188 196 204

1.70-1.99 ~.1001 100 100 1121122 1321142115211621172I 182 192 202 212 222 232

200-2A9 100100 1100 116 128 140 162-1164 17611881200121212241233 248 260

2.50-3.24 100 10 D'10-0 120 .134 148 16 2 1761 190 20D4 218 2321246) 260 1274 218

3.25-3.99 10011001 10551241140 156 172 188 204 220 23 6 252 268 284 300 300

4.00-4.99 10 1011~28 :8 414 1821200 21812361254 272 290 300 300 300
I I I 1 I I I I I I

5.00-5.99 100 11W-1151132 1 17221 212232 25212722I32030 300300

6J0-p100100113115818012021224 2465268 2WI30013D013D13001300

l/ Loss Ratio means the ratio of indemnity(ies) paid to premium(s) earned.

2/ Only the most recent 15 crop'years will be used to determine the number of
"Loss Years" (A crop year is determined to be, a "Loss Year" when the amount
of indemnity for the year exceeds the premium for the year).

BILUNG CODE 3410-0"
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(d) Any amount of premium for an insured

crop which is unpaid on the day following the
termination date for indebtedness for such
crop shal1be increased-by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 2-month period 9p ercent simple
interest shall attach to any amount of the
premiumbalance which is unpaid: Provided
When notice of loss has been timely Med by
the insured as provided in section 7 of this
policy, the service fee will not be charged and
the contraoctwillremain in force if the
premium is paid in full within 30 days after
the date of approval ordenial of the claim for
indemnity;, however, if any premium remains
unpaid after such date, the contract will
terminate and the amount-of premium
outstanding shalbe increased bye 9 percent
service fee, -which increased amountshall be
the premiumbalance. If such premium
balance is not paid within'12 months
immediately following the termination date. 9
percent simple interest shall apply-from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Anynpaid4amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporalion or from any loan or payment to
the insuredunderany Act of Congress or
program administered by the US.
Departmentiof Agriculture when not
prohibited by law.

. Insurance Period. Insurance on insured
acreage shallattachathe time the rice is
seededand shall cease upon the earliestof
(a) final adjustment of aloss, (b) combining.
threshing, orremoval of the rice fromthe
field, Cc) October31 of the calendar year in
which rice is mormally harvested. or {d) total
destruction of the insured rice crop.

7. Notice of Damage or Loss. (a) Anymotice
of damage or loss shall be given-promptly in
writing by the insured to the Corporation at
the office for the county.

(b] Notice shall be given promptly it during
the period beforemarvest, the rice on any-nit
is damaged to the extent thatthe insured
does not expect to further care for the crop or
harvest anypart of it. or ifthe insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to anotheruse until the
Corporation has mae anappraisal of the
potentialproduction of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to reseed to rice. Notice shall
also be given when such acreage has been
putt o anotheruse.

1c) In addition to the notices required in
subsectiocab of this section. ifan indemnity
is toe claimed on any unit the insured shall
give written notice thereof to the Corporation
at the nffice for he county not later than 30
days after the earliest ofr1) the-date harvest
is completed on the unit. (2) the calendar date
fort he end of the insurance period. or (3) the
date the entire rice crop on the unit is
destroyed. as determined by the Corporation.
The Corporation reserves the right to provide
additional lime if it determines there are
extenuating circumstances.

(d) Anyinsured acreage which is not to be
harvested and upon which an indemnity is to

be clained -shall be left intact until inspected
by the Corporation.

(e) The Corporation may reject any claim
forindemnity if any of the requirements of
this section are notmet.

8. Claim for Indemnlty.,[a It shall be a
condition precedent to the payment of any
indemnity that the insured (I establish the
total production of ice on the unit and that
anyloss of productionwas directlycausedby
one or more of the insured causes during the
insurance period for the crop year for which"
the indemnity is claimed and (2] furnish any
other informatlonregarding the manner and
extent of loss as may be required by the
Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unlt shall be determined by
(1) multiplying the Insured acreage of rice on
the unitbythe appliceble production
guarantee per acre, whlchproduct shall be
the production guarantee for the unit. {2)
subtracting therefrom the total production of
rice tobe counted for the unit. (3) multiplying
the remainder by the applicable price for
computing indemnities, and-4) multiplying
the result obtained in step (3) by the insured
share: Provided, That if thepremlum
computed on the insured acreage and share Is
more than the ptemlumoomputedon the
reported acreage and share, the amount of
indemnity shall becomputedon the insured
acreage and share and then reduced
proportionately.

(ci The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

(1] Mature production which grades No. 3
or better shallbe reduced .12 percent for each
.1 percentage point ofmoisture In excess of
14. percent; andif, due to Insurable causes,
the rough rice does notgradeU.S. No. 3 or
better (determined in accordance with
Official GrainStandards of the United States]
with arillin yield percwt of 35 pounds of
heads for the short and medium grain
varieties and48 pounds of beads for long
grain varieties (whole kernels) and 88 pounds
total milling yleld (heads, secondbeads,
screenings andbrewers), the number of
pounds of such dce to be oounted shall be
adjustedby (i) dividing the value per pound
of the damaged rice (as determined by the
Corporation] by the market price per pound
at the nearest mill center for the same variety
of rough rice grading U.S. No.3 with the
milling yields as stated above, and fu
multiplying the result thus obtained by the
number of pounds of production of such
damaged rice. The applicable price for No. 3
rice shall be the nearest mill center price on
the earlier of: the day the loss is adjusted or
the day the damaged rice was sold.

(2) Any production from volunteer rice
growing with the seeded rice crop shall be
counted as rice on a weight basis.

(3) Appraised production to be counted
shall include: (i) any appraisals by the
Corporation for potential production on
harvested acreage and for uninsured causes
and for poor farming practices, 0il) not less
than the applicable guarantee for any acreae
which is abandoned or put to another use
without prior written consent of the

-Corporation or damaged solely by an
uninsured cause, and (Bil) only the appraisal
In excess of the lesser of 5 cwt. or 20percent
of the production guarantee for all other
unharvested acreage.

(d) The appraised potentialproduction for
acreage for which consent asbeengiven to
beput to another use lallbe wanted as
production in determining the amount ofiss
under the conract. LHoweve, if osent is
given to put acreage to anotheruse and the
Corporation determines that any such
acreage (1) snotputto anotheruse, (Z)is
-harvested. or (3) is irtherdamnaged by an
insured cause before the acreage is put to
another use. the indemnityforihe unit shall
be determined without regardlo such
appraisal and cmsenL

IL Misrepresentation and Raud. The
corporation may void the contract without
affecting the Insuredz liability for premiums
or waiving any right Including the right to
collect any unpaid premiums iL at any time.
the Insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract. and such voidance
shall be effective as of the beginning of the
crop year with respect to which-mch act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured slare during
the crop year. protection will contime to be
provided according to The provisions of the
contract to the transferee forsuci cropyear
on the transferred share, andthetransferee
shall have the same rights and
responsibilities underthe contract as the
original insured for the current cropyear.
Any transfer shallbe made on an approved
form.

11. Records and Access toFarm.he
insured shakeep or cause to bekept ortwo
years after the time oflo s. records of the
harvesting. storage. shipments sale nrother
disposition of all rice produced on each unit
Including separat records showing the same
Information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access osuch
records and the farm for purposes related to
the contract.

12. Life of Contract: Cancellation and
Termination. (a) The contract shall be in
effect for the crop yearspecified on-the
application and may not be canceled forsuch
crop year. Thereafter, either party may cancel
the insurance forany cropyear bygiving a
signed notice to the other onmrbefore the
cancellation date preceding such crop yeer

(b] Except as provided insection5(d f
this policy, the contractwill terminate as to
any crop year ifanyamount idue the
Corporation mxldw-this contract is not paid on
or before the termination date for
indebtedness preceding such crop year
Provided, That dateotpayment forpremitn
(1) if deducted from an ndemnity claim shall
be the date theinsured signs suchclaim or (2)
if deducted from payment under another
program admin iteredby the US.
Department ofAgriculture shag bethe date
such payment was approved.

(c) Following are he cancellation and
termination dates:
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Cancellation Termination date
date for indebtedness

All counities. Dec. 31 Mar. 31.

(d) In, the absence ofa notice from the
nsured to cancel, and subject to the
provisions of subse6tions (a), (b), and (c) of
this section, and section 7 of the Appendix,
the contract shall continue in force for each
succeeding crop year.

Appendix (Additional Terms and Conditions)
1. Meaning of Terms. For the purposes of

rice crop insurance:
(a) "Actuarial table" means the forms and,

related material for the crop year approved,
by the Corporation which are on file for
public inspection in the office for the county,
and which 'show the production guarantees,
coverage levels, premium rates, prices.for
computing indemnities, insurable and
uninsurable acreage, and related information
regarding rice insurance in the county.

(b) "County" means the county shown on
the application and any additional land -
located in a local producing area bordering
on.the county, as shown on the actuarial
table.

(c) "Crop year" means the period within
which the rice crop is normally grown and
shall be designated by the calendar year in
which the rice crop is normally harvested.

(d) "Harvest" means the severance of
mature rice from the land for combining or
threshing.

(e) "Insurable acreage" means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

( (f) "Insured" means the person who
submitted the application accepted by the:
Corporation.

(g) "Mill center" means any location in
which two or more mills are engaged in'
milling rough rice.

(h) "Office for the county" means the
Corporation's office serving the county
shown on the application for insurance or
such office as may be designated by the
Corporation. "

(I) "Person" means an individual,
partnership,'association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof, I f

(j) "Share" means the interest of the
insured as landlord, ownerzoperator, or
tenant in the insured ice crop at the time of,
seeding as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect, and no other
share shall be deemed-to be insured:
Provided, That for the purpos.e of determining
the amount of indemnity, the insuied share
shall not exceed the -instred's share at thd
earliest of, '() the date of beginning of harvest,
on theiunit, (2) the calendar date for the end
of the insurance period, or (3) the date the
entire crop on the unit is destroyed, as
determined by the Corporation.

(k) "Tenant" means a person who rents
.land from another person for a share of the
rice crop or proceeds therefrom. -

* - - Counties'
(1) "Unit" means all insurable acreage of

rice in the county on the date of seeding for
the crop year (1) in which the insured has a
100 percent share, or (2}.wich Is owned by
one entity and operated by another entity on
a'share basis. Land renter for cash, a fixed
commodity payment, or any consideration
other than a share-in the rice crop on such
land shall be considered as owned by the
lessee. Land which would otherwise be one
unit may be divided according to applicable
guidelines on file in the office for the county
or by written agreement between the
Corporation and the insured. The Corporation
shall determine units as herein defined when
adjusting a loss,.notwithstanding what is
shown on the acreage report, and has the
right to consider any acreage and share
reported by or for the insured's spouse or
child or any member of the insured's
household to be the bona fide share of the
insured or any other person having the bona
fide share.

2. Acreage Insured. (a) The Corporation
reserves the right to limit the insured acreage
of rice to any acreage limitations established
under any Act of Congress, provided the
insured is so notified in writing prior to the
seeding of rice.

(b) If the insured does not submit an
acreage report on or before the acreage
reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share'or declare the insured acreage on any
unit(s) to be "zero". If the insured does not
have a share in any insured acreage in the
county for any year, the insured shall submit
a report so indicating. Any acreage report
submitted by the insured may be revised only
upon approval of the Corporation.

3. Irrigated acreage. (a) Where the,
actuarial table provides for insurance on an
irrigated practice, the insured shall-report as
irrigated only the acreage for which the
insured has adequate facilities and waterto
carry out a good'irrigation practice at the
time of planting.

(b) Where irrigated acreage is Insurable,'
any loss of production caused by failure to
carry out a good.irrigation practice, except
failure of the water supply from an
unavoidable cause occurring after the
beginning of planting, as determined by the
corporation, shall be considered as due to an
uninsured cause. The failure or breakdown of
irrigation equipment of facilities shall not be
considered as a failure of thewater supply
from an unavoidable cause.

4. Annual Premium. (a) If there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to (1) the
contract of the insured's estate-or surviving
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the fdirij'ing operation, or (3)
the contract of 'isame irisare'd who stops
farming in one ctunrty and siris farming in
another bouhty. .

(b) If there is a break in the continuity of
participation, any reductiori inpremium
earned under section 5 of the policy shall not
thereafter apply; however, any previous
unfavorable insurance experience shall be

considered In premium computation
following a breqk in continuity.

5. Claim for and Payment of Indemnity, (a)
Any claim for indemnity on a unit shall be
submitted to the Corporation on a form
prescribed by the Corporation.

(b) In determining the total production to
be counted for each unit, production from
units on which the production has been
commingled will be allocated to such units In
proportion to the liability on each unit.
. (c) There shall be no abandonment to the
Corporation of any insured rico acreage,

(d) In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same Is
brought within one year after the data notice
of denial of the claim is mailed to and
received by the insured.

,(e) Any indemnity will be payable within
.30 days after a claim for indemnity is
approved by the Corporation. However, In no
event shall the Corporation be liable for

. interest or damages in connection with any
claim for Indemnity whether such claim be
approved or disapproved by the Corporation,

(f) If the insured Is an individual who dies,
disappears, or Is judicially declared
incompetent, or the insured Is an entity other
than an individual and such entity Is
dissolved after the rice is seeded for any crop
year, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto.

(g) The Corporation reserves the right to
reject any claim for indemnity If any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery against any
person for loss or damage to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary to
.secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate If no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an Individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution: however, If such
event occurs after insurance attaches for any
crop year, the contract shall'continue in force
through such crop year and terminate at the
end thereof. Death of a partner in a
partnership shall dissolve the partnership
unless the partnership, agreement provides
otherwise, If two or more'persons having a
joint interest are inured jointly, death of one
of the persons shall dissdlve the joint entity.

8. Coverage Level'and Price Election. (a). It
the insured has not elected on the application
a coverage level and price at which
indemnities shall be computed from among
those shown on the actuarial table, the
-coverage level and price election which shall
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be alplicable under the contract, and which
the insured shall be deemed to have elected,
shall be as provided on the actuarial table for
such purposes.
(b) The insured may. with the consent of

the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation. the
insured may assign to another party the right
to an indemnity for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract.

10. Contract Changes. The Corporation
?eserves the right to change any terms and
provisions of the contract from year to year.
Any changes shall be mailed to the insured or
placed on file and made available for public
inspection in the office for the county at least
15 days prior to the cancellation date
preceding the crop year for which the
changes are to become effective, andsuch
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the insured to cancel the contract
as provided in section 12 of the policy.

Appendix "B"

Counties Designated for Rice Crop
Insurance-7 CER 424

In accordance with the provisions of 7
CFR 424.1, the following counties are
designated for rice crop insurance:

Arkansas
Arkansas Jackson
Ashley Jefferson
Chicot Lonoke
Clay Monroe
Craighead Poinsett
Crittenden Prairie
Cross St. Francis
Desha Woodruff
Greene

California
Colusa Sutter
Sacramento Yolo

Louisiana

Acadia Lafayette
Calcasieu, Morehouse
Evangeline St. Landry
Jefferson Davis Vermilion

Mississippi
Bolivar Washington
Leflore

Texas
Brazoria Matagorda
Fort Bend Wharton

These regulations have been reviewed:
under the USDA criteria established to
implement Executive Order No. 12044,
"Improving Government Regulations." A
determination has bedn made that this
action should not be classified
"significant" under those criteria. A
Final Impact Statemerit has been
prepared and is available from Peter F.
Cole, Secretary, Federal Crop Insurance

Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

Note.-The reporting requirements
contained herein have been approved by the
Office of Management and Budget In
accordance with the Federal Reports Act of
1942, and OMB Circular No. A-40.

Dated: November 16.1979.
James D. Deal.
Manager.
[FR Doc. -79-36145 Fied 1 &-A3-"9 34S mil
BILWNG CODE 3410-04-M

7 CFR Part 428

Sunflower Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Final rule.

SUMMARY: This rule prescribes
procedures for insuring sunflower crops
effective with the 1980 crop year. The
ride combines provisions from previous
regulations for insuring sunflowers in a
shorter, clearer, and more simplified
document which will make the program
more effective administratively. This
rule is promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.
EFFECTIVE DATE: November 26, 1979.
FOR FURTHER INFORMATION CONTACT.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone 202-447-3325.
SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
July 31, 1979 (44 FR 45861), outlining
prescribed procedures for insuring
sunflower crops effective with the 1980
crop year. In the notice, FCIC, under the
authority contained in the Federal Crop
Insurance Act as amended (7 U.S.C.
1501 et seq.), proposed that a new Part
428 of Chapter IV in Title 7 of the Code
of Federal Regulations be established to
prescribe procedures for insuring
sunflower crops effective with the 1980
crop year to be known as 7 CFR Part 428
Sunflower Crop Insurance.

All previous regulations applicable to
insuring sunflower crops, as found in 7
CFR 401.101-401'.111, and 401.152, are
not applicable to 1980 and succeeding
sunflower crops but remain in effect for
FCIC sunflower insurance policies
issued for the crop years prior to 1980.

It has been determined that combining
all previous regulations for insuring
sunflower crops into one shortened,

simplified, and clearer regulation would
be more effective administratively.

In addition. 7 CFR Part 428 provides
(1) for a Premium Adjustment Table
which replaces the current premium
discount provisions and includes a
maximum 50 percent reduction for good
insurance experience as well as
premium increases for unfavorable
experience, on an individual contract
basis, (2) for a minimum appraisal of 50
percent of the applicable guarantee for
acreage released and planted to another
insurable crop. (3) that any premium not
paid ky the termination date will be
increased by a 9 percent service fee with
a 9 percent simple interest charge
applying to any unpaid balances at the
end of each subsequent 12-month period
thereafter, (4) that the time period for
submitting a notice of loss be extended
from 15 days to 30 days, (5) that the 60-
day time period for filing a claim be
eliminated, (6) that three coverage level
options be offered in each county, (7)
that the Actuarial Table shall provide
the level which will be applicable to a
contract unless a different level is
selected by the insured and the
conversion level will be the one closest
to the present percent level offered in
each county, (8) for an increase in the
limitation from $5,000 to $20,000 in those
cases involving good faith reliance on
mispresentation, as found in 7 CFR Part
428.5 of these regulations, wherein the
Manager of the Corporation is
authorized to take action to grant relief,
(9) that the three year rotation
requirement for insurability for acreage
planted to sunflowers be reduced to two
years, and (10) that the production -
guarantee will now be shown on a
harvested basis with a reduction of the
lesser of 100 pounds or 20 percent of the
guarantee for any unharvested acreage.

The Sunflower Crop Insurance
regulations provide a December 31
cancellation date for all sunflower
producing counties. These regulations,
and any amendments thereto, must be
placed on file in the Corporation's office
for the county in which the insurance is
available not later than 15 days prior to
the cancellation date. in order to afford
farmers an opportumity to examine them
before the cancellation date of
December 31,1979, before they become
effective for the 1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553(b) and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore. with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in
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the proposed rule are hereby issued as
final rule to be in effctstarting with thE
1980 crop year.

In addition, there is hereby added to
the final rule an Appendix "B", which
lists the counties where sunflower crop
insurance is available in accordance
with the provi'sions of 7 CFR § 428.1
outlined below which state in part that
before insurance is offered in any
county there shall be published by
appendix to this part the names. of the
counties in which such insurance shall
be offered.

Inasmuch as the publication of the lis,
of counties and crops insured'by the
Federal Crop Insurance Corporation as
contained in Appendix "B" merely
provides guidance for the general public
and has no effect on the provisions of
the insurance plan, the Corporation has
determined that compliance with the
procedure for notice and public
participation in the proposed rulemakfA
process would be impracticable,
unnecessary, and contrary to the public
interest. Therefore, Appendix "B" is
issued without compliance with such
procedure.

Final Rule

§ 401.152 [Reserved]
Accordingly, pursuant to the-authorit3

contained in the Federal Crop Insuranc
Act, as amended (7 U.S.C. 1501 et seg.);
Ithe Federal Crop.Insurance Corporation
hereby deletes and reserves 7-CFR
401.152, with the provisions as containei
therein remaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part 428
in Chapter IV of Title 7 of the Code: of
Federal Regulations (7 CFR Part 428) to
be known as the Sunflower Crop
Insurance Regulations, which shall.
remain in effect, until amended or
superseded, for the 1980 and succeeding
crop years, to read as follows::

PART 428-SUNFLOWER. SEED CROP
INSURANCE

Subpart-Regulations for the 1980 and.
Succeeding Crop Years -

Sec.
428.1 Availability of Sunflower Seed

Insurance.
428.2 Premium rates, production guarantees

coverage levels, and prices at which
indemnities shall be computed.

428.3 Public notice of indemnities paid.
428.4 Creditors. :
428.5 Good faith reliance on

misrepresentation.
428.6 The contract.
428.7 The application and policy.

Authority: Secs. 508, 516, 52"Stat. 73, as
amended, 77, as amended (7 U.S.C. 1506,
1516).

I § 428.1 Availability of sunflower seed
insurance.

Insurance shall be offered under the
provisions of this'subpart on sunflower
seed in counties-withinlimits prescribed
by and inaccordance-with the
provisions of the Federal Crop InsurancE
Act, as amended. The counties shall be
designated by the Manager of the
Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in-any
county, there shall be published by
appendix to this part the names of the

t counties in which sunflower seed
.insurance will be offered.

§ 428.2 Premium rates,.production
guarantees, coverage levels, and prices at
which Indemniies-shall be computed.

(a) The Manager shall establish
premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall'be computed for
sunflower seed which shall be shown on
the county actuarial table on file in the
office for:the coaity and may be
changed from year to year.

(b) Atthe time the application for
insurance is made, the applicant shall
elect a coveragelevel and price at whict
indemnities shall be.computed from
among those levels and prices shown on
the actuarial tablefor the crop year.

§ 428.3 Public notice of Indemnities paid.
The Corporation shall provide for

posting annually in each county at each
d county courthouse a listing of the

indemnities paid'in the county.

§ 428.4 Creditors. ,
An interest of a person in an insured

crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy,, or an involuntary transfer
shall not entitle the: holder of the interesi
to any-benefit i-hder the contract except
as provided. in the policy.

§ 428.5 Good faith reliance on
misrepreseptation.

Notwithstanding any other provision
of the sunflower seed insurance
contract, whenever (a) an insured
person under a contract of crop
insurance entered into under these
regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is
indebted to the Corporation for
additional premiums, or'( has suffered
a loss to a crop which is not insured or
for which the insured.person is not
entitled to an indemnity because of
failure to comply-with-the terms of the
insurance contract, but which the
insured person believed to be insured, oi
believed the terms of the insurance

contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager In
cases involving not more than $20,000,
finds (1) that an agent or employee of
the Corporation did in fact'inake such
misrepresentation or take other
erroneous action or give erroneous
advice, (2) that said insured person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or to deny such Insured's
entitlement to the indemnity would not
be fair and equitable, such Insured
person shall, be granted relief the same
as if otherwise entitled thereto.

§ 428.6 The contract.
(a) The insurance contract shall

become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance Is mailed
to the applicant. The contract shall
cover the sunflower seed crop as
provided in the policy. The contract
shall consist of the application, the
policy, the attached appendix, and the
provisions of the county actuarial table.
Any changes made in the contract shall
not affect its continuity from year to
year. Copies of forms referred to in the
contract are available at the office for
the county.

§ 428.7 The application and policy.
(a) Application for insurance on a

form prescribed by the Corporation may
be made by any person to cover such
person's insurable share in the.
sunflower seed crop as landlord, owner-
operator, or tenant. The application
shall be submitted to the Corporation at
the office for the county on or before the
applicable closing date on file In the
office for the county.

[b) The Corporation reserves the right
to discontinue the acceptance of
applications in any county upon its
determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop
year to extend the closing date for
submitting applications or contract
changes in any county, by placing the
extended date on file in the office for the
county and publishing a notice In the
Federal Register upon the Manager's
determination that no adverse -
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
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discontinue the acceptance of
applications.

(c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for 1969 and succeeding crop
years, a contract in the form provided
for under this subpart will come into
effect as a continuation of a sunflower
contract issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Sunflower Seed Insurance Policy for
the 1980 and succeeding crop years, and
the Appendix to the Sunflower Seed
Insurance Policy are as follows:

U.S. Department of Agriculture

Federal Crop Insurance Corporation
Application for 19-- and Succeeding Crop
. Years
Sunflower
Crop Insurance Contract

(Contract Number)

(Identification Number)

(Name and Address (Zip Code)

[County) (State)
Type of Entity
Applicant Is Over 18 Yes- No-

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
"Corporation"), hereby applies to the
Corporation for insurance on the applicant's
share in the sunflowers planted on insurable
acreage as shown on the county actuarial
table for the above-stated county. The
applicant elects from the actuarial table the
coverage level and price at which indemnities
shall be computed. THE PREMIUM RATES
AND PRODUCTION GUARANTEES SHALL
BE THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR..LEVEL ELECTION-- PRICE
ELECTION-

Example: for the 19- Crop Year Only (100
Percent Share)

Locaton! Guarantee Premium Practice
farnnNo. peracre' peracre"

'Your guarantee WM be on a mit basis (acres x per acre
guarntee x sham).

"'Your pren*znis suV ect to adwuatment in accordance
with secion 5(c) of the poWc.

B. WHEN NOTICE OF ACCEPTANCE OF
'THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year

specified above, unless the time for
submitting applications has passed at the
time this application Is filed. AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELED OR TERMINATED
as provided In the contract. This accepted
application, the following sunflower
insurance policy, the attached appendix, and
the provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, and Insurable and uninsurable
acreage shall constitute the contract.
Additional information regarding contract
provisions can be found In the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

(Code No./Witness to Signature)

(Signature of Applicant)
(Date) .19-
Address of Office for County:

Phone
Locati.pn of Farm Headquarters:

Phone

Sunflower Crop Insurance Policy

Terms and Conditions
Subject to the provisions In the attached

appendix-
1. Causes of Loss. (a) Causes of loss

insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions,
insects, plant disease, wildlife, earthquake or
fire occurring within the insurance period.
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b) Causes of loss not insured against. The
contract shall not coyer any loss of
production, as determined by the
Corporation, due to (1) the neglect or
malfeasance of the insured, any member of
the insured's household the insured's tenants
or employees, (2) failure to follow recognized
good farming practices, (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (4) any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2 Crop and Acreage Insured. (a) The crop
insured shall be sunflower seed (hereinafter
referred to as "sunflowers") which is initially
planted for harvest as sunflowers and which
is grown on insured acreage and for which
the actuarial table shows a guarantee and
premium rate per acre.

(b) The acreage insured for each crop year
shall be that acreage planted to sunflowers
on insurable acreage as shown on the
actuarial table, and the Insured's share
therein as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect: Provided, That

Insurance shall not attach orbe considered to
have attached, as determined by the
Corporation, to any acreage (1) where
premium rates are established by farming
practices on the actuarial table, and the
farming practices carried out on any acreage
are not among those for which a premium
rate has been established. (2) not reported for
insurance as provided in section 3 if such
acreage is irrigated and an irrigated practice
is not provided for such acreage on the
actuarial table, (3) which is destroyed and
after such destruction it was practical to
replant to sunflowers and such acreage was
not replanted. (4] which are not planted in
rows far enough apart to permit cultivation
with a row cultivator as determined by the
Corporation. (5) initially planted after the
date on file in the office for the county which
has been established by the Corporation as
being too late to initially plant and expect a
normal crop to be produced. (6) of volunteer
sunflowers. (7) planted to a type or variety of
sunflowers not established as adapted to the
area or shown as noninsurable on the
actuarial table, or (8] on which sunflowers,
potatoes, dry beans, soybeans, rape, or
mustard have been grown the preceding crop
year.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is planted for the development or
production of hybrid seed or for experimental
purposes.

3. Responsibility of Insured to Report
Acreage and Share. The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing (a] all
acreage of sunflowers plante4 in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the insured's
share therein at the time of planting. Such
report shall be submitted each year not later
than the acreage reporting date on file in te
office for the county.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indebnities. (a) For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which indemnities shall be computed shall be
those shown on the actuarial table.

(b) The production guarantee per acre shall
be reduced by the lesser of100 pounds or20
percent for any unharvested acreage.

5. Annual Premium. (a) The annual
premium is earned and payable at the time of
planting and the amount thereof shall be
determined by multiplying the insured
acreage times the applicable premium per
acre, times the Insured's share at the time or
planting, times the applicable premium
adjustment percentage in subsection (c) of
this section.

(b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered. -

(c) The premium shall be adjusted as
shown in thq following table:
anMUNG CODE 3410-0"J
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% ADJUSTMENTS FOR FAVORABLE CONIINUOUS INSURANCE EXPERIENCE

Numbers of Years Continuous Experience Throug6 Previous Year

S1 21 3 4_ 5 16 7 8 10 111 1213 14 15
or more

Lou Ratio../ Through Percentage Adjustnent Factor For Current Crop YearPrevious Crop Year

.00-20 100 95 95 90 90 85 80 75 70 70- 65 65 60 60 55 50

.21-.40 100100 95 95 90 90 901085 80 80 75175 70 70 65 60

.41-.60 10100 95 95 95 9595 9090 90 85 85 80 80 75 70

.61-.80 100 100 95 95 95 95 95 95 9 W 901 O 85 85 85 80

.81 -1.09 100 100 100 100 100 100 100 100 100 100 100 100 100 100100 100

% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE

Number-of Lou Years Through Previous Year 2/

O 12 2 3-14 6 7'o I.7 .8 101 11 121 1,3 141 15:

Loss Ratio ./ Through
Previous Crop.Year Percentage Adjustment Factor For Current Crop Year

1.10-1.19 100 100 "DOO 1o0-4 106' 108 110 112 114 116 118 120 1122124 126

1.20-I.39 I00 100 100 14 108 112 116 120 124 128 132 136 140 144 1481152

1.40'- 1.69 100' 100 100 108 116 124 132 140 148 156 164 172 180 188 196 204

1.70-1.99 . 100 100 100 112 122,132, 142. 152 162: 172 182 192 202 212 222 232

2.00-2.49 100 100! 100 116 128 140 152'164 176 168 200 212:224 236 248 260

2:50-3.24 100 100 100 120 134 148 162 176 190 204 218 232 246 260 274 288

3.25-3.99 100 100 105 124 140 156 1721188 204 220 236 252 268 284 300 300 1

4.00-4.99 100 10& 110 128 146 164 182 200 Z18 236 254 272 290 300 300 300

5.00-599 100 100 115 132 ,152 172 192 212 23Z 252 272 292 300 300 300,1300

6.00 -Up 10 100 1213.6 1,EP 1 ,80202 224 246268290. 300 300 3030 300

1/,Loss Ratio means the ratio of' indenity(ies) paid to premium(s) earned.

2/ Only the most recent 15 crop years wil1 be used to determine the number of
"LoBs Years" (A crop year is determined to be a "Loss Year" when the amount
of indemnity for the year exceeds the premium for the year.).,

BILNG CODE 3410-08-C
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(d) Any amount of premium for an insured
crop which is unpaid on the-day following the
termination date for indebtedness for such
crop shall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter at the end
of each 12--month period. 9 percent simple
interest shall attach to any amount of the
premium balance which is unpaid: Provided,
When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy; the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity; however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increasedamount shall be
the premium balance. Ifsuch premium
balance is not paid within 12 months
immediately following the termination date,9
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premihm balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Congress or
program administered by the U.S.
Department of Agriculture. when not
prohibited bylaw.

6. Insurance Period. Insurance on insured
acreage shall attach at the time the
sunflowers are planted and shall cease upon
the earliest of (a) final adjustment of a loss,
(b] combining, threshing, or removal of the
sunflowers from the field. (c) November 30 of
the calendar year in which, sunflowers are
normally harvested. or (d) total destruction of
the insured sunflower crop.

7. Notice of)Damage or Loss. La) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office forthe county.

tb) Notice shall be given promptly if, during
the periodbefore harvest, the sunflowers on
any unit are damaged to the extent that the,
insured does not expect to further care for the
crop or harvest any part of it, or if the insured
wants the consent of the Corporation to put
the acreage to another use. Noinsured
acreage shall be put to nother use until the
Corporationhas madeanappraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be givenuntil it is too late
or Impractical to replant to sunflowers.
Notice shall also be given when such acreage
has been put to another use.
(c) In addition to the notices required in

subsection fb] of this section, if an indemnity
is to be claimed on any tnit, the insured shall
give written notice thereof to the Corporation
at the omce for the county not laler than.30
days after the earliest of 11) the date harvest
is completed on the unit, (2) the calendar date
for the end-of the insurance period, or (3) the
date the entire sunflower crop on the unit is
destroyed, as determined by the Corporation.
The Corporation reserves the zight to provide
additional time if itdetermines there are
extenuating circumstances.

(d) Any insured acreage which isnot to be
harvested andupon which an indemnity is to

be claimed shall be left Intact until Inspected
by the Corporation.

(e] The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met.

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insuied (1) establish the
total production ofaunflowers on the unit and
.that any loss of production was directly
caused by one ormore of the Insured causes
during the Insurance period for the crop year
for which the indemnity Is claimed and (2)
furnish any other information regarding the
manner and extent of loss as may be required
by the Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unit shall be determined by
(1) multiplying the insured acreage of
sunflowers on the unit by the applicable
production guarantee per acre, which product
shall be the production guarantee for the unit.
(2) subtracting therefrom the total production
of sunflowers to be counted for the unit. (3)
mutliplying the remainder by the applicable
price for computing indemnities, and (4]
multiplying the result obtainedin step (3) by
the insured share: Provided That if the
premium computed on the insured acreage
and share is more than the premium
computed on the reported acreage and share,
the amount of indemnity shall be computed
on the insured acreage and sham and then
reducedproportionately.

(c) The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

(1] Mature production which grades No. 2
or better shall be reduced .12 percent for each
.1 percentage point of moisture inexcess of
12.0 percent and If, due to insurable causes.
any sunflowers do not grade.No. 2 or better.
as defined by the North Dakota .Grain,
Inspection Service Incorporated. on the basis
of test weight or seed damage, the production-
shall be adjusted by (I) dividing the value per
pound of the damaged sunflowers -as
determined by the Corporation] by the price
per pound of No. 2 sunflowers and (i)
multiplying the result by the number of
pounds of such sunflowers. The applicable
price for No. 2 sunflowers shall be the local
market price on the earlier o5: the day the
loss is adjusted or the day the damaged
sunflowers were sold.

(2) Any harvested production from
volunteer corps growing with the planted
sunflower crop on acreage which the
Corporation has not given consent to be put
to another use shall be counted as sunflowers
on a weight basis.

(3] Appraised production to be counted
shall include: (I) greater of the appraised
production or 50 percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation, is planted before
sunflower harvest becomes general In the
current crop year to any other crop insurable
on such acreage (excluding any crop(s)
maturing for harvest in the following
calendar year). (ii) any appraisals by the
Corporation for potential production on
harvested acreage and for uninsured causes
and poor farming practices, {iii) not less than

the applicable guarantee for any acreage
which Is abandoned or put to another use
without prior written consent of the
Corporation or damaged solely by an
uninsured cause, and (iv) only the appraisal
in excess of the lesser of 100 pounds per acre
or 20 percent of the production guarantee for
all other unharvested acreage.

(d) The appraised potential production for
acreage for which consenthas beengiven to
be put to another use shall be counted as
production in determining the amount of loss
under the contract. However, if consent is
given to put acreage to another use and the
Corporation determines that any such
acreage (1) Is notput to another use before
harvest of sunflowers becomes general in the
county, (2] Is harvested, or (3) is further
damaged by an insured cause before the
acreage Is put to another use. the indemnity
for the unit shall be determined without
regard to such appraisal and consent.

9. l11presentation and Fraud. The
Corporation may void the contract without
affecting thi insured's liablity forpreminim
or waiving any right, including the right to
collect any unpaid premiums if. at anytime.
the insured has boncealed ormisrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the Insured
transfers any part of the insured share during
the crop year. protection will continue to be
provided according to the provisions of the
contract to the transferee for such crop year
bn the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original insured for the current crop year.
Any transfer shall be made onan approved
form.

11. Records and Access to Farm.The
insured shall keep or cause to be kept for two
years after the time ofloss, records of the
harvesting, storage. shipments, sale or other
disposltion of all sunflowers produced on
each unit including separaterecords showing
the same information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract. -

12. Life of Contract: Cancellation and
Termination. (a] The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter. either party may cancel
the Insurance for any crop year bygiving a
signed notice to the other on or before the
cancellation date preceding such crop year.

(b) Except as provided la section 5(d) of
this policy, the contract will terminate as to
any crop year if any amount due the -_
Corporation under this contractisnot paid on
or before the terminaion date-for
indebtedness preceding such crop year.
Pro vided That the date of paymnt for
premium (1) if deducted-from amindemnity
claim shall be the date theinsured signs such
claim or (2) if deducted fronipaymentunder
another program administered by the U.S.
Department of Agriculture shall be the date
such payment was approved.
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(c) Following are the cancellation and
termination dates: -

Cancellation Termnation
State date date for

Indebtedness

All States ....... Dec. 31 . Mar 31

(d) In the absence of a notice from the
insured to cancel, and subject to the
provisions of subsections (a), (b) and (c) of
this section, and section 7 ofthe Appendix,
the contract shall continue in force for each
succeeding crop year.

Appendix-Additional Terms and Conditions

1. Meaning of Terms. For the purposes .of
sunflower crop insurance:

(a) "Actuarial table" means the forms and
related material for the crop year approved
by the Corporation which are on file for
public inspection in the office for the county,
and which show the production guarantees,.
coverage levels,-premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and related informatibn
regarding sunflower insurance in the county.

(b) "County" means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown on the actuarial
table. -

Cc) "Crop year" means the period within
which the sunflower crop is normally grown
and shall be designated by the calendar year
in which the sunflower crop is normally
harvested.

(d) "Harvest" means the severance of
mature sunflowers from the land for
combining or threshing.

(e) "Insurable acreage" means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

(f) "Insured" means the person who
submitted the application accepted by the
corporation.

(g) "Office for.the county" means the .
Corporation's office serving the county
shown on the applicatiod for insurance or
such office as may be designated by the
Corporation.

(h) "Person" means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

(i) "Share" means the interest of the
insured as landlord, owner-operator, or
tenant in the insured sunflower crop at the
time of planting as reported by the insured or
as determined by the Corporation,'whichever
the Corporation shall elect, and no other
share shall be deemed to be insured:
Provided, That for the purpose of determining
the amount of indemnity, the insured share
shall not exceed the insured's share at the
earliest of (1] the date of beginning of harvest
on the unit, (2) the calendar date for the end
of the insurance period, or (3) the date the
entire crop on the unit is destroyed, as
determined by the Corporation.

0) '"Tenant" means a person who rents
land from another person for a share of the
sunflower crop or proceeds therefrom. -

(k}j'Unit" means all insurable acreage of
sunflowers in the county on the date of
planting for the crop year (1) in which the.
insured has a 100 percent share, or (2) which
is owned by one entity and operated by
another entity on a share basis. Land rented
for cash, a fixed commodity payment, or any
consideration other than a share in thb
sunflower crop on such land shall be
considered as owned by the lessee. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in the office for the county or by written
agreement between the Corporation and the
insured. The. Corporation shall determine
units as herein defined when adjusting a loss,
notwithstanding what is shown on the
acreage report, and has the right to consider
any acreage and share reported by or for the
insured's spouse or child or any member of

-the insured's household to be the bona fide
share of the insured or any other person
having the boha fida share.

2. Acreage Insured. (a) The Corporation
reserves the right to limit the insured acreage
of sunflowers to any acreage limitations,
established under any Act of Congress,
provided the insured is so notified in writing
prior to the planting of sunflowers.

(b) If the insured does not submit an
acreage report on or before the acreage
reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
unit(s) to be "zero". If the insured does not
have a share in any insured acreage in the
county for any year, the insured shall submit
a report so indicating. Any acreage report
submitted by the-insured may be revised only
upon approval of the Corporation.

3. Irrigated Acreage. (a) Where the
actuarial table provides for insurance on an
irrigated practice, the insured shalrreport as
irrigated oly the acreage for which the
insured has adequate facilities and water to
carry out a good irrigation practice at the
time of planting.

(b) Where irrigatedacreage is insurable,
any Joss of production caused by failure to
carry out a good irrigation practice, except
failure of the water supply from an
unavoidable cause occurring after the
beginning of planting, as determined by the
Corporation, shall be considered as due to an
uninsured causb. The failure or breakdown of
irrigation'eqwipment or facilities shall not be
considered as a failure of the water supply
from an unavoidable cause.

'4. Annual Premium. (a) If there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to (1) the
contract of the insured's estate or surviving
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or (3)
the contract of the same insured who stops
farming in one county and starts farming in
another county.

(b) If there is a break in the continuity of
participation, any reduction in premium
earned under section 5 of the policy shall not
thereafter apply; however, any-previous •
unfavorable insurance experience shall be

considered in premium computation
following a break In continuity,

5. Claim for and Payment of Indemnity, '(t)
Any claim for Indemnity on a unit shall be
submitted to the Corporation on a form
prescribed by the Corporation.

(b) In determining the total production to
be counted for each unit, production from
units on which the production has been
commingled will be allocated to such units In
proportion to the liability on each unit.

(c) There shall be no abandonment to the
Corporation of any insured sunflower
acreage.

(d) In the event that any claim for
Indemnity under the provisions of the
contract Is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same is
brought within one year after the date notice
of denial of the claim Is mailed to and
received by the insured.

(a) Any Indemnity will be payable within
30 days after a claim for indemnity is
approved by the Corporation. However, in no
event shall the Corporation be liable for
interest or damages In connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation.

(f) If the insured Is an individual who dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an Individual and such entity is
dissolved after the sunflowers are planted for
any crop year, any, indemnity will be paid to
the person(s) the Corporation determines to
be beneficially entitled thereto.

(g) 'The Corporation reserves the right to
reject any claim for Indemnity If any of the
requirements of this section or section 0 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery against any
person for loss or damage to the extent that
payment hereunder Is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary to
secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate if no premium is
earned for five consecutive years.
. (b) If the insured Is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution; however, If such
event occurs after insurance attaches for any
crop year, the contract shall continue In force
through such crop year and terminate at the
end thereof. Death of a partner in a
partnership shall dissolve the partnership
unless the partnership agreement provides

.'otherwise. If two or more persons having a
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.

8. Coverage Level and Price Election. (a) If
the insured has not elected on the application
a coverage level and price at which
indemnities shall be computed from among
those shown on the actuarial table, the
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coverage level and price election which shall
be applicable under the contract, and which
the insured shall be deemed to have elected.
shall be as provided on the actuarial table for
such purposes.-

M1) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation. the
insured may-assign to another pirty the right
to an indemnity for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract.

10. Contract4hanges. The Corporation
reserves the right to change any terms and
provisions of the contract from year to year.
Any clmnges shall be mailed to the insured or
placed on file and made available for public
inspection in the officefor the county atleast
15 days-prior to the cancellation date
preceding the crop yearfor which the
changes are to become effective, and such
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the insured to cancel the contract
as providedin section 12 of the policy.

Appendix "B"

Counties Designated for.5unflower Crop
Insurance- CFR 428

In accordance with the provisions of 7
CFR 428.1, the following counties are
designated for sunflower crop insurane:

Minnesota
Becker
Big Stone
Clay
Grant
Kittsoan
Malmomen
Marshall

North Dakota
Barnes
Cass
Dickey
Eddy
Foster
Grand Forks
Griggs
La Moure
Nelson

Norman
Otter Tail
Pennington
Polk
RedLake
Traverse
Wilkin

Pembina
Ransom
Richland
-Sargent
Steele
Stutsman
Tram
Walsh
Wells

South Dakota
Roberts

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
"Improving Government Regulations:' A
determination has beenmade that this
action should not be classified
"significant" under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F.
Cole, Secretary. Federal Crop Insurance
Corporation. Room 4088, South Building.
U.S. Department of Agriculture,
Washington D.C. 20250.,

SUMMARY- This rule prescribes
procedures for insuring corn crops
effective with the 1980 crop year. The
rule combines provisions from previous
regulations for insuring corn in a shorter.
clearer, and more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.
EFFECTIVE DATE: November 26,1979.
FOR FURTHER INFORMATION CONTACi.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone 202-447--3325.
SUPPLEMENTARY INFORATONmThe
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
August 16,1979 (44 FR 47944), outlining
prescribed procedures for insuring corn
crops effective with the 1980 crop year.
In the notice, FCIC, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.).
proposed that a new Part 432 of Chapter
IV in Title 7 of the Code of Federal
Regulations be established to prescribe
procedures for insuring corn crops
effective with the 1980 crop year to be
known as 7 CFR Part 432 Corn Crop
Insurance.

All previous regulations applicable to
insuring corn crops, as found in 7 CFR
401.101-401.111, and 401.154, are not
applicable to 1980 and succeeding corn
crops but remain in effect forFCIC corn
insurance policies issued for the crop
years prior to 1980.

It has been dgtermined that combining
all previous regulations for insuring corn
crops into one shortened, simplified, and
clearer regulation would be more
effective administratively.

In addition, 7 CFR Part 432 provides
(1) for a Premium Adjustment Table
which replaces the current premium

Note.-The reporting requirements
contained herein have been approved by the
Office of Management and Budget In
accordance with the Federal Reports Act of
1942, and OMB Circular No. A-40.

Dated. November 10, 1979.
James D. Deal.
Manager.
[FR Doc. 70-=648 Ned 11-0-IMS mL-4=
BIUING CODE 3410-0

7 CFR Part 432

Corn Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Final rule.

Federal Register / Vol. 44,

discount provisions and includes a
maximum 50 percent premium reduction
for good insurance experience, as well
as premium increases for unfavorable
experience, on an individual contract
basis, (2) that, when appraisals for
unharvested acreage are made (except
appraisals for abandoned acreage, other
use without consent, uninsured causes,
poor farming practices, and substitute
crops] only the appraisals in excess of
the lesser;of 6 bushels or 20 percent of
the guarantee will be included in the
production to count, (3) that any
premium not paid by the termination
date will be increased by a 9 percent
service fee with a 9 percent simple
interest charge applying to any unpaid
balances at the end of each subsequent
12-month period thereafter, (4) that the
time period for submitting a notice of
loss be extended from 15 days to 30
days, (5) that the 60-day time period for
filing a claim be eliminated, (6] that
three coverage level options be offered
in each county, (7] that the Kctuarial
Table shall provide the level which will
be applicable to a contract unless a
different level is selected by the insured
and the conversion level will be the one
closest to the present percentlevel '
offered in each county and (6) for an
increase in the limitation from $5,000 to
$20,000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 432.5 of these
proposed regulations, wherein the
Manager of the Corporation is
authorized to take action to grant relieL

The Corn CropInsurance regulations
provide a December 31 cancellation date
for all counties. These regulations, and
any amendments thereto, must be
placed on file in the Corporation's office
for the county in which the insurance is
available not later than 15 days prior to
the cancellation date. in order to afford
farmers an opportunity to examine them
before the cancellation date of
December 31.1979. before they become
effective for the 1980 crop year.

Under the provisions of Executive
Order No. 12044. and the Administrative
Procedure Act (5 U.S.C. 553[b) and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in
the proposed rule are hereby issued as a
final rule to be in effect starting with the
1980 crop year.

In addition, there is hereby added to
the final rule an Appendix "B", which
lists the counties where corn crop o
insurance is available in accordance
with the provisions of 7 CFR § 432.1
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outlined below which state in part tl
before insurance is offered in any
county there shall be published by
appendix to this part the names of tl
counties in which such insurance sh
be offered.

Inasmuch as the publication of ti
of counties and crops insured by the
Federal Crop Insurance Corporation
contained in Appendix "B" merely
provides guidance for the general pu
and has no effect on the provisions (
the-insurance plan, the Corporation)
determined that compliance with thE
procedure for notice and public
participation in the proposed rulema
process would be impracticable,
unnecessary, and contrary to the pul
interest. Therefore, Appendix "B" is
issued without compliance with suci
procedfire.

Final Rule

§401.154 [Reserved] , -

Accordingly, purguant to the auth(
contained in the Federal Crop InsurE
Act, as aiiended (7 U.S.C. 1501 et se
the Federal Crop Insurance Corporal
hereby deletes and reserves 7 CFR
401.154, with the provisions as conta
theiein remaining in effect for FCIC
insurance policies issued for crop ye
prior to 1980, and issues a new Part
in Chapter IV of Title 7-of the Code
Federal Regulations (7 CFR Part 432)
be known as the Corn Crop Insuranc
Regulations, which shall remain in
effect, until amended or superseded,
the 1980 and succeeding crop years,
read as follows:

PART 432-CORN CROP INSURAN

Subpart-Regulations for the 1980 anc
Succeeding Crop Years

Sec.
432.1 Availability of Corn Insurance.
432.2 Premium rates, production ,uaran

coverage levels, and prices at which
Indemnities shall be computed.

432.3 Public notice of indemnities paid.
432.4 Creditors.
432.5 Good faith reliance on

misrepresentation.
432.6 The contract.
432.7 The application and policy.

Authority.-Secs. 506, 516, 5 Stat. 73,
amended, 77, as amended (7 U.S.C. 1506,
1516)

§ 432.1 Availability of Corn Insurance

Insurance shall be offered under tl
provisions of this subpart on corn in
counties within limits prescribed by
in accordance with the provisions of
Federal Crop Insurance Act, as
amended. The counties shall be
designated by the Manager of the

lat - Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any

he county, there shall be published by
all appendix to this part the names of the

counties in which corn insuance will be,
e list offered.

as. § 432.2 Premium rates, production
guarantees, coverage levels, and prices at

blic which Indemnities shall be computed.
of - (a) The Manager shall establish

has premium rates, production guarantees,
coverage levels, and prices at which
idemnities shall be computed for corn

ing which shall be shown'on the county
actuarial table on' file in the office for

blic the county and may be changed from
year to year.

1 (b) At the time the application for
insurance is made,-the applicant shall
elect a coverage level and price at which
indemnities shall be computed from
among those levels and prices shown on
the actuarial table for the 'crop year.

)rity
nce § 432.3 Public notice of Indemnities paid.
q.), - The Corporation shall provide for
tion posting annually in each county at each

county courthouse a listing of the
ined indemnities paid in the county.

ars § 432.4 Creditors.
132 An interest of a person in an insured
of crop existing by virtue of a lien,
to -mortgage, garnishment, levy, execution,

:e bankruptcy, or an involuntary transfer
shall not entitle the holder of the interest

for to any benefit under the contract except
to as provided in the'policy.-

§432.5 Good faith reliance on

CE misrepresentation.
Notwithstanding any other provision

I of the corn insurance contract,.
whenever (a) an insured person under a
contract of crop, insurance entered into
under these regulations, as a result of a.
misrepresentation or other erroneous

tees, action or advice by an agent or
employee of the Corporation, .(1)'is.
indebted to the Corporation for

* additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured person is not
entitled to an indemnity because of
failure to comply with the terms of the

is insurance contract,- but which the
insured person believed to be insured, or
believed the terms of the insurance
contract to have been complied with or
waived, and-(b) the Board bf Directors

le of the Corporatin, O thd Manager in
cases involvinig Apt Ii i.etian $20,000,

and finds (1) that an agent or'employee of
the the Corporation did in fact make such

misrepresentation or take other
erroneous action or give 'erroneous
advice, (2) that said insured person
relied thereon in good faith, and (3) that

to require the payment of the additional
premiums or to deny such Insured's
entitlement to the indemnity would not
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto.

§ 432.6 The contract.
(a) The insurance contract shall

become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance is mailed
to the applicant. The contract shall
cover the corn crop as provided In the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
couty actuarial table, Any changes
made in the contract shall not affect Its
continuity from year to year. Copies of
forms referred to in the contract are
available at the office for the county.

§ 432.7 The application and policy.
(a) Application for insurance on a

form prescribed by the Corporation may
be made by any person to cover such
person's insurable share in the corn crop
as landlord, owner-operator, or tenant.
The application shall be submitted to
the Corporation at the office for the
county on or before the applicable
closing date on file in the office for the
county.

(b) The Corporation reserves the right
to discontinue the acceptance of
applications in any county upon its
determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop
year to extend 'the closing date for
submitting applications or contract
changes in any county, by placing the
extended date on file in the office for the
county and publishing a notice in the
Federal Register upon the Manager's
determination that no adverse
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
discoitinue the acceptance of
applications.

(c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for the 1969 and succeeding
crop years, a contract In the form
provided for under this subpart will
come into effect as a continuation of a
corn contract issued under such prior
regulations, without the filing of a new
application.
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(d) The provisions of the application
and Corn Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Corn Insurance Policy
are as follows:

U.S. Department of Agriculture-Federal
Crop Insurance Corporation
Application for 19- and Succeeding Crop
Years: Corn

Crop Insurance Contract
Contract Number
Identification No.
Name and Address, ZIP Code
County and State
Type of Entity
Applicant is over 18 Yes 0 No 0

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
"Corporation"), hereby applies to the
Corporation for insurance on the applicant's
share in the corn planted on insurable
acreage as shown on the county actuarial
table for the above-stated county. The
applicant elects from the actuarial table the
coverage level and price at which indemnities
shall be computed. THE PREMIUM RATES
AND PRODUCTION GUARANTEES SHALL
BE THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR.
Level Election
Price Election
Example: For the 19- Crop Year Only (100%
Share)
Location/Farm No.
Guarantee Per Acre*
Premium Per Acre**
Practice

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the
time this application is filed. AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELED OR TERMINATED
as provided in the contract. This accepted
application, the following corn insurance
policy, the attached appendix, and the
provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, and insurable and uninsurable
acreage shall constitute the contract.
Additional information regarding contract
provisions can be found in the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.
Code No./Witness To Signature

Signature of Applicant
.19-

Address of Office for County:.

S;Your guarantee will be on a unit basis (acres x
per acre guarantee x share].
** Your premium is subject to adjustment in

accordance with section 5(c) of the policy.

Phone

Location of Farm Headquarters:

Phone

Corn Crop Insurance Policy
Terms and Conditions

Subject to the provisions in the attached
appendix:

"1. Causes of Loss. (a) Causes of loss
insured against. The Irsurance provided Is
against unavoidable loss of production
resulting from adverse weather conditions,
insects, plant disease, wildlife. earthquake or
fire occurring within the insurance period.
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b) Causes of loss not insured against. The
contract shall not cover any loss of
production, as determined by the
Corporation. due to (1) the neglect or
malfeasance of the Insured. any member of
the insured's household. the Insured's tenants
or employees. (2) failure to follow recognized
good farming practices. (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (4) any cause not
specified as an insured cause In this policy as
limited by the actuarial table.

2. Crop andAcreage Insured. (a) The crop
insured shall be field cor which Is planted
for harvest as grain or silage and siloge-type
corn only where a silage guarantee Is shown
on the actuarial table and which Is grown on
insured acreage and for which the actuarial
table shows a guarantee and premium rate
per acre.

(b) The acreage insured for each crop year
shall be that acreage planted to com on
insurable acreage as shown on the actuarial
table, and the insured's share therein as
reported by the insured or as determined by
the Corporation. whichever the Corporation
shall elect: Provided, That insurance shall not
attach or be considered to have attached, as
determined by the Corporation, to any
acreage (1) where premium rates are
established by farming practices on the
actuarial table, and the farming practices
carried out on any acreage are not among
those for which a premium rate has been
established. (2) not reported for insurance as
provided in section 3 if such acreage is
irrigated and an irrigated practice Is not
provided for such acreage on the actuarial
table. (3) which I destroyed and after such
destruction it was practical to replant to corn
and such acreage was not replanted. (4)
initially planted after the date on file in the
office for the county which has been
established by the Corporation as being too
late to initially plant and expect a normal
crop to be produced. (5) of volunteer com. (6)
planted to a type or variety of cam not
established as adapted to the area or shown
as non-insurable on the actuarial table, or (7)
planted with another crop. except as
otherwise provided herein.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is planted for the development or
production of hybrid seed or for experimental
purposes.

3. Responsibility of Insured To Report
Acreage and Shore. The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing (a) all
acreage of corn planted in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the insured's
share therein at the time of planting. Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production Guarantees, Co verage Levels,
and Prices For Computing Indemnities. (a)
For each crop year of the contract, the
production guarantees, coverage levels, and
prices at which indemnities shall be
computed shall be those shown on the
actuarial table.

(b) The grain production guarantee per acre
shall be reduced by the lesser of 6 bushels or
20 percent for any unharvested acreage;
where the insured crop is silage-type corn.
the silage guarantee per acre shall be reduced
by the lesser of 1 ton or 20 percent for any
unharvested acreage.

5. AnnualPremium. (a) The annual
premium is earned and payable at the time of
planting and the amount thereof shall be
determined by multiplying the insured
acreage times the applicable premium per
acre, times the insured's share at the time of
planting, times the applicable premium
adjustment percentage in subsection Cc) of
this section.

(b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

(c) The premium shall be adjusted as
shown in the following table:
BILLING CODE 3410-OS-



67364 Federal Register / Tol. 44, No. 228 / Monday, November 26,'1979 / Rules and Regulations

I 'DUDUSTME',N'S POFR ,FAVQO'RA 'BL E -CONfJI'NUDU.SitNSURANCEE:XPRE NCE

Numbersiof Years ContinuousExpeaience Through Previous Year

. or.rnoteLou4,RatfoI Th.oughI

Previou Crpop'Yvar h Perieuta Adjustment Fsctor For CurrentCrop'Yar

.00-.20 100,v~l951- -01S, 00 8O75K2. 70] 651 65. 6080 65550
.21-.40 100; 1 00 95 35 i9o' '969 85 W.8 do 75. 5. 70 7.01 65, 60

41 - .60 Io! 100' 95 .s; ss 51 9Q' 90 90 85 8. 80'1 : 75 S70

1-.81 9oo, 1o6 1s -s 95 Ras 95s:J 9 95 9 o. 90 &0, 85, 8 . .8O
..e,*-i09 .o.0 10o0o 100o00' 1)0 o0.600,00' , d.l, 100 .1',6,100, '0100

%.VAJUSTME N TS FO.R i U N FAVOR AB L E INSURA NOE fEX FER I E, NCE

" Numer.of Loss'ears-lhrou 'IPreiious'Year '_27

oPrsvis ohrop 6.er i Percentage Adjurtmert! Factor Tor Cu rrent iCrop"Year

1.0,-'1,19 , 100i 100' 10 2 .104, 1.08 U1 '1'1114; 11'6 11 120 122 124 126

1.20 - 1.39 1001 '0f0 ! 100" .04!0 1 ,13.1-6, 120 424' 128' 132" 136 .140' 144 ,148:152
-U.0-V69 . '0V' 100! 10.8' 36 124, TZ2' 140' 148: 15: 14 172 180 188 '196' 204

1:70 -'99 .',0l 1a.001 100 112' 122' 132]142 152 162 172J 182 192" 202 212" 222 1232

2O - 2.49 1 0 '100 O 100' 116, ,28140 1152 164 ,176; 18& 20 2.12' 22,4: 236. ,248' 2.60

2.50 -3.24 100 100 100 120. 1341 148' 162, 176 1901 204' 218 232, 246, 260 274 1288

3.25-3.99 100 1O 105,124140'15 - 172 '1881 204 "220 236, 252!268' 2K; 3.00 300

4.00-4.99 100 100 110' 128 '1:461 1.64 '1:82' 200 '218 '236 254 272' 290' 300 3001300

5.00-5.99 100 100 115 132 152 1,721 1921 212 2321 252 272292j 300' 300''300 300

6.DO-Up 1001100 120 .13. 8'z 0202,224 248. 2B2 300' 300 300J . 3o0 300

/11 Loss Ratio means the ratio o' In'emnity,(ies) p.aid to premium(e) 'earned.

2/ Only the most tecent 15 crop ..yeari .vil1 be -used to .determine the nu=bexr of
"Loss Years" (A crop year Is ,e.eemined 'to !be :a -"Loss ',Yearl' -when *Lhe faount
of -indemnity for the year exceeds 'the 'premium for the °year).

BILLING CODE 3410-08-C
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(d) Any amount of premium for an insured
crop which is unpaid on the day following the
termination date for indebtedness for such
crop shall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, aiid thereafter, at the end
of each 12-month period, 9 percent simple
interest shall attach to any amount of the
premium balance which is unpaid. Provided,
When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy, the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity- however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
balance is not paid within 12 months
immediately following the termination date, 9
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Congress or
program administered by the US.
Department of Agriculture, when not
prohibited by law. 1

6. Insurance Period. Insurance on insured
acreage shall attach at the time the cam is
planted and shall cease upon the earliest of
(a) final adjustment of a loss, (b) harvest, (c)
December 10 of the calendaryear in which
corn is normally harvested in all states
exceptNorth Dakota (where insurance
ceases October 31), or (d) total destruction of
the insured corn crop: Provided, That where
the actuarial table shows both a grain and a
silage guarantee, insurance shall remain in
effect no later than September 30 on any
acreage of silage-type corn or any acriage of
field corn harvested for silage, and any loss
of production of such corn occurring
thereafter shall be regarded as lost from an
uninsured cause.

7. Notice of Damage or Loss. (a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

(b) Notice shall be given promptly if, during
the period before harvest, the corn on any
unit is damaged to the extent that the insured
does not expect to further care for the crop or
harvest any part of it, or if the insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to replant to corn. Notice shall
also be given when such acreage has been
put to another use.

(c) In addition to the notices required in
subsection (b) of this section, if any acreage
intended for harvest as silage has been
damaged to the bxtent that a loss is probable,
the insured shall give written notice to the
Corporation as follows (1) where the

actuarial table shows only a grain guarantee.
and the insured desires to harvest any
acreage for silage, notice shall be given
before the start of harvest of such acreage, or
(2] where the actuarial table shows both a
grain and a silage guarantee, notice shall be
given prior to harvest If the harvested
production will not be able to be determined.
or by September 30 for unharvested acreage
of silage-type com orfield corn intended for
silage.

(d) In addition to the notices required in
subsections (b) and (c) of this section, if an
indemnity is to be claimed on any unit, the
insured shall give written notice thereof to
the Corporation at the office for the county
not later than 30 days after the earliest of (1)
the date harvest Is completed on the unit, (2)
the calendar date for the end of the insurance
period, or (3) the date the entire corn crop on
the unit is destroyed, as determined by the
Corporation. The Corporation reserves the
right to provide additional time if It
determines there are extenuating
circumstances.

(e} Any insured acreage which Is not to be
harvested and upon which an indemnity Is to
be claimed shall be left intact until inspected
by the Corporation.

(f) The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met.

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of com on the unit and that
any loss of production was directly caused by
one or more of the insured causes during the
insurance period for the crop year for which
the indemnity is claimed and (2) furnish any
other information regarding the manner and
extent of loss as may be required by the
Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unit shall be determined by
(I) multiplying the insured acreage of com on
the unit by the applicable guarantee per acre,
and multiplying such result by the applicable
price for computing indemnities, which

_product shall be the dollar aimount of
insurance for the unit, (2) subtracting
therefrom the dollar amount obtained by
multiplying the total production to be counted
for the unit by the applicable price for
computing indemnities, and (3) multiplying
the result obtained in step (2) by the insured
share. Where the actuarial table shows only
a grain guarantee, all production and
appraisals shall be determined in bushels.
Where the actuarial table shows both a grain
and a silage guarantee, the production and
appraisals shall be determined In bushels or
tons, depending upon whether the acreage Is
harvested for grain or silage, except that the
production and appraisals of siloge-type corn
shall be in tons. Where a unit contains
acreage to which both a grain and a silage
guarantee apply, the dollar amount of
insurance and dollar amount of the
production to be counted shall be determined
separately for each portion and then added
together to determine the total amount for the
unit- Provided, That if the premium computed
on the insured acreage and share is more
than the premium computed on the reported

acreage and share, the amount of indemnity
shall be computed on the insured acreage and
share and then reduced proportionately.

(c] The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested-nd appraised
production.

(1) Mature grain production shall be
reduced .12 percent for each .1 percentage
point of moisture in excess of 15.5 through
30.0 percent and .2 percent for each .1
percentage point of moisture from 30.1
through 40.0 percent. If the moisture is over 40
percent, or the test weight is below 40 pounds
per bushel, the percent of the production to
be counted shall be that agreed upon by the
Corporation and the insured. or in the
absence of agreement, as determined by the
Corporation: Provided, however. That for
harvested production, such percent shall not
be less than 25.

(3) Appraised production to be counted
shall include: (i) the greater of the appraised
production or 50 percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation. Is planted before
cam harvest becomes general in the current
crop year to any other crbp insurable on such
acreage (excluding any crop(s) maturing for
harvest in the following calendar year). (h}
any appraisals by the Corporation for
potential production on harvested acreage
and for uninsured causes and poor farming
practices, (11) not less than the applcable
guarantee for any acreage which is
abandoned or put to another use without
prior written consent of the Corporation or
damaged solely by an uninsured cause, and
(iv) only the appraisal in excess of; the lesser
of 6 bushels or 20 percent of the production
guarantee for grain or the lesser of 1 ton or 20
percent of the production guarantee for
silage, for all other unharvested acreage.

(d) If the insured intends to harvest any
acreage for silage and gives notice pursuant
to section 7 of this policy: (1) where the
actuarial table shows only a grain guarantee.
the Corporation wll appraise the production
in bushels of grain. (2) where the actuarial
table shows both a grain and a silage
guarantee, the Corporation will appraise the
prodoction in tons of silage only if the.
harvested production could not be
determined and such appraisal offield corn
will be used in computing the amount of loss
only If such corn Is actually harvested for
silage. When an appraisal of production is
required, the Corporation will make such
appraisal before harvest starts; but, ff unable
to do so. the insured may harvest the acreage
provided that representative areas are left
unharvested for a Corporation appraisal.

(e) Where the actuarial table shows both a
grain and a silage guarantee, the Corporation
has the right to increase the silage production
or tonnage appraisals of com which is
harvested for silage after the normal silage-
harvesting period to reflect the normal
moisture content of silage.

(0 The Corporation reserves the right to
determine the amount of production of
unharvested corn on the basis of field
appraisals immediately after the end of the
insurance period.

(g) The appraised potential production for
acreage for which consent has been given to
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be pit-to'andther use shall'be counted'as
production-in deterniring1'the-amount dfloss
under!the'contradt. -However,-if'consetf is
given'to ptit'acreage-toanother.useand the
CorporitionddEtermineithat-any'su~h
acreage (1)is-norptir toanotheruse'bdfore
harvest of corn becomes general urthe
county,(2)'is'harvested,or'(3) is further
damaged'by-anunsuredcause'bdfore ihe
acreage is ptl to andther use,! theln'demnity
for the unit, hallbe. deterninei'Wihodt
regard to-suaha-pprdisJ'andtconsent.

9.'Misrepresezitdtionand-Frou. The
,Corporatlonmaywidhe contradtwithout
affecting';the'insuredls.liibilityrfor premiums
or waiVng any~nght,.mdluding-thedhit:to
collect any~unpaidpremiums'ifatrany'time,
the'insuredlhasrconceale&-or nrisrepresented
any'material.fadtlor~conitted anyffrau'd
relating tolthecontradt,,and-suchv oidance
shall be effective as of the beginning, of the
crop yeartwith'rdspedtltoWhidh-sudl.acttr
omssion:occurred.

10..Transfer'oflnsuredShare. f theiinsured
transfersanyipart.ofitheunsured'share during
the cropiyear,-prutectionmwill continuettobe
provided accordinolthe-provigions-ofifthe
contractto:thetransfereelfor-suchxcmp-year
on the transferred:shareandithetransferee
shallaveithesamexights and
responsibilitiesunder.Ithe:contractasithe
origina,insured,forthecurrentcrop.year.
Any transfershallbe-made onanapproved
form.

11. RecordsandAccessao~arm.'The
insuredshall.keep.orcause totbe.keptfortwo
years.afterthetimeofdoss records.of~the
harvesting,.storage,shipments,saeormother
disposition.ofaln.comrnroducedi.onaachonit
inclu dimg.sparaterecords.showmu gheosame
inforrnation~forproductionfrom any
uninsured acreage.An_personidesgnated
by the'Corporationshallaveiaccess.to such
records ana the'farmfarpurposesirdlatetito
the contract

12. fe of'Contmch Vancellotion.and
Termidtion.{(a) The:contract.shdilbe in
effectfor-the cropyear specified.on'the
appliction-and may.ndtbe cancdleHdfor sudh
crop-year. Thereafter,-either-partynay cancel
the jnsurance'for-any-crop year'bytiing a
signeii-notice'tolthe'doth-er'onnr bdfore the
cancellation-date-precedingsuch-crop-year.

(b) Except'aslproVided m'section.5(d)-df
this policy, 'the contract-wilrtermnnate'as-to
any crop'yearif any:amount'due'the
Corporation under lt fs-contractis notpaidon
or before'the'terniination'date for
indebtedness.precediing-suih crop'year.
Pro ide,'Thdtl4he,'date:6fpaymedtffor
premium'( ) lfdeductedTfromanindemiity
claim shill be:the-date~the-msuredlsigns:such
claim-or (2)ifdeductedfrompaymerittunder
anbther-prograrmadminiatered.by the U.S.
Depar tmentzofiAgriulture~shall beithe:date
such:payment-wasiapproved.

(c) Followmgare'thecancellationand
termindtiorndates:
County: Allcounties.(Cancdlltionidte:

December 31. Terniination aatefor
mdebteaness:'March.31.
(d) In'the-absence-ofa-notice'fromqthe

insured, to cancedl,'ani-sitject-tolthe
provi~ions'df subsections' (a),,(b],'and({)-df
this section, and section 7 of the Appendix,
the, cotractdhdllcoritinueinlforc foreach
succeetiing'crop-year.

Appendix--Aaditionil Terms and Conditions

1. Meanmg 'of Terms. Eorthejpurposes of
corn cropinsurance:
(g) 'IActuanal table"nmeansthe1orms-and

related material forithe crqp.year approved
by the Corporation which-arezonfilefor.
public mspectionmtheoffice forthe-county,
and wbxch.showdtheproduction guarantees,
coveragelevels,lpremiumrates, prices for
computing mdemnities,'insurable and
unmsurableacreage,anclrelated-nmformation
regardingcormsuranceimitheoun.ty.

(b) "County" meanslhercountyshownon
theappicationand any:additionaLland
locatedinailocalproducmgareibordermg
on the nounly,.as:shown onithe actuarial
table.

( c) Crop ear".means theipenod-withm
whichthecorncrqp ismonnally;grown and
shall'bedesgnated.bythe._calendaryearin
which the.com, cropis-normally harvested.
(]) "Har.vest",rneans-removig~thegrain

from the stalkeitherbyhandor-madineior
cutting the corn for the purposeofdivestock
feed.

,(q) "Jnsurable.acreage" means Aheland
dlassified,as msurabletby-theCoporation
and shown as su6h on the county actuanial
table.
(0 'Insured".meansthepersonvwho

submitted the appication~acceptedkbythe
Corporation.

(g)'.Cffice~forlhe.countf',"means the
Corporatioa!s.fficezsering lhetcounty
shown-on'the.app IicationJorimuranceor
such officeasmay be.designateJby.he
Corporation.

:(h" "erso".means anidihdual,
partnership,Lassodiation,.cor.portion, .estate,
trust, orotherlbudmess enterpfise or'legdl
entity, and .Wiherever ap~ilicdble,.a State,a
politicdlsub iiiionn"df-a State, or anyqgency
thereof.

(i) "Shard" means.the-ntere~t ofthe
msuredas-lanlIor'd,.uwneroperator,.or
tenant-lnttheusured comcrop-at'iheifime.df-
llariting as Tepotedbylfhe isuredoras
deternine'dkbyfhe 'Coporztion,-w'hldhever
the"Corporationih il-eledt.and-no other
share shUl'bele emeltobeinsured:
Provided,'Thatfor'thepurposezdf dflfernifing
the amount-of'inrdenitiy,'theimsured-ihare
shall notexceed the'insured!s~hare at'Jhe
oearliest6fj(1'he-date of begi ing 6fharve st
on the unit, (2)'the:cdlendar d te'for'the end
of.the-nsurancepeio,-or(j'the -dtethe
efltire crop on'the unit-is destrqye'd, as
determmed'by'the'Coporafion.
() 'tSilage" means-corndmarvestedby

sevefngthe.talkomtheanilandhoppqg
the-stalkanid the-earfor'the~purpose df
livestock'feed.

(k) 'Tenant'means:a person-w'ho rents
land from'andtherpersonlfor-a- hare df the
corn crop orproceeds-therdfrom.

-(1) "Unit"meansdllinsuralle-acrea geof
corn m the-courityon'theatedf~planting for
the crop'year(1) in"vlhtheinsurelrhas a
100 percerit'share, or' '2Wvhlichiis-owned by
one entity and.operatediby'another eiity~on
aharebaisLand-rented'for cash. affLxed
commodity-payment.'oranyconiieration
otherlthan a'ghare'in lhe:corncropon such
land'shall'be'con.i'deredas-owned'by the
lessee.'Land whih-would otherWise'be une
unit-may'be divided according'to applicdble

,guidelines onTile'in'the'dffice'for the county
or by written 'agreemert'b tween the
Corporation and the'insured.The Co;poratlon
shall determine units ashereln defined when
adjusting'loss, ndtwlthgtanUng iWhdt Is
shown on the acreagerqpokl,-and'hasu the
right to consider any acreage and share
reported .byor'for the'Insured's spouse or
child ora*ymeniber of the insured's
houshdlttobe'lhe.bonaflde 9hare.ot the
ansured oranycther~person havilrgthe bona
'fide share.

2. Acreqge7nsured.J)The'Corporation
reserves the-iht~to'lmltthe'insurad acreago
df corn'to.any acreqge limltutionse.tdiiished
under.anyAdt dfCongress, providedthe
insured is so notifiedin writhqgpflorto the
planting:df corn.

(b) lfthe'insureH.doesindt .sdbmilt an
acreage-report onor'before'theacreage
reporting date on11ein.he.dfceIor the"
county,.the.CoEporationmay dledtto
Hetermineby uiltslhe insured acreage.and
share or ledlare'Iheinsured acreageon any
uiiit(s) to'be"zerd".1f.theinsured doesnot
have a share in any insured acreage ln'the
county for anyyear,'thelnsure'd: hallsdbilt
a reportso3ndicdting. Aiqy acreagexqport
submitted'by'theinsured mqylbe ravlseoly
upon approvaldfithe Corporation,

3. Irrigatedcrege, (a}'Where the
actuarial.table provides'for3nsurnce on an
irrigated practice, the'insured ghallioport as
imgatedonly the acreage for~hidh ,tho
insured'has adequnte facilities and ,water to
carry oittazgooarirrgUtion.practlce t the
time 6flilarlting.

'(§)' Where.rilgdtea acreage'ls'lnsurdble
any'loss dfjprodludtion.causedby'fallureto
carry out a-gooi-ImgatIon~pradtice,.excqpt
failure df he wdtersqpP]yrom an
unavdiddb1e~causeoccufizg after the
beginning dfjilant ig,aszldtermined"lby the
Corporation.,hdlrbe considered asHue to an
uninsured cause:.The fallureorbredkiadwnxof
irrsgation eqflhipment.orfacllltes hall not be
consideredasa failuredf ihe water sqplily
from an-unavoiddblecause.

4. Annudl Treium.(a)1f there is no'bredk
in the continity of participation, .any
premium adjustment applicable under section
5 of thep6licyshafbe transferre d to,(,),he
contractdf theinsuredis.entateor surviving
spouse in case df death df.theinsured,(2) the
contract ofcthe person Who succeedsthe
msuredr if-sudhperson hadprevlouly
participated'inhe:farmingop oration, or,(3)
the contract of he-samensured who stops
farming m.one.county and staftsfarming In
another.county.

(b) If thereis -. break In'the continuity of
participation, any.reductlon in-premium
earned under section.5,6fthe,poliqyghall not
thereafter apply;;howsver,.any previous
unfavorable insurance experience shall be
considered'in premium computation
following:abredkIn continuity.

'5. Cidim for.and.Paymedt qf Zndemnty. (a)
Any claimfor idemnity on a unit shallbe
submitted to the Coiporationon abform
prescribed by the Corporation.

(b)In determinng,the total production to
becountedfor.each unit,,productlonfrom
units on which heproduction has been
commingled will be allocated to suchunits In
proportion to the liability on each unit.
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(c) There shall be no abandonment to the
Corporation of any insured corn acreage.

(d) In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation. an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same is
brought within one year after the date notice
of denial of the claim is mailed to and
received by the insured.

(e) Any indemnity will be payable within
30 days after a claim for indemnity is
approved by the Corporation. However, inno
event shall the Corporation be liable for
interest or damages in connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation.

(f) If the insured is an individual who dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an individual and such entity is
dissolved after the corn is planted for any
crop year, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto.

(g) The Corporation reserves the right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee] assigns to the
Corporation all rights of recovery against any
person for loss or damange to the extent that
payment hereunderis made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary to
secure such rights.

7. Termination of the ContracL (a) The
contract shall terminate if no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution; however, if such
event occurs after insurance attaches for any
crop year, the contract shall continue in force
through such crop year and terminate at the
end thereof. Death of a partner ina
partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having a
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.

8. Coverage Level and Price Election. (a) If
the insured has not elected on the application
a coverage level and price at whiclr
indemnities shal be computed from among
those shown on the actuarial table, the
coverage level and price election which shall
be applicable under the contract, and which
the insured shall be deemed to have elected,
shall be as provided on the actuarial table for
such purposes.

(b) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation, the

insured may assign to another party the right Monroe
to an indemnity for the crop year and such Montgomery
assignee shall have the right to submit the Morgan

Moultrialoss notices and forms as required by the le
contracL Peoria

10. Contract Changes. The Corporation Piatt
reserves the right to change any terms and Perry
provisions of the contract from year to year. Pike
Any changes shall be mailed to the Insured or Putnam
placed on file and made available for public RindolpRlchland
insppction in the office for the county at least Rock Island
15 days prior to the cancellation date St. Clair
preceding the crop year for which the Sangamon
changes are to become effective, and such
mailing or filing shall constitute notice to the Indiana
insured. Acceptance of any changes will be Adams
conclusively persumed in the absence of any Allen
notice from the Insured to cancel the contract Bartholomew
as provided in section 12 of the policy. BentonBlackford

Appendix "B" Boone
Carroll

Counties Designated for Corn Crop Cass
Insurance-7 CFR 432 Claylinton

In accordance with the provisions of 7 Daviess

CFR 432.1, the following counties are Decatur
Do Kalbdesignated for cam crop insurance: Delaware

Alabama Elkhart
Fayette

DeKalb Marshall Fountain
Jackson Pike Franklin
Lawrence Fulton
Colorado Gibson

Grant
Adams Morgan Greene
Baca Phillips Hamilton
Boulder Prowers Hancock
Cheyenne Sedgwick Hendricks
Kit Carson Washington Henry
Larimer Weld Howard
Logan Yuma Huntington

Jackson
Delaware Jasper
Kent Sussex Jay
New Castle Johnson

Florida Iowa
Suwannee Adair

Adams
Georgia Allamakee
Colquitt Mitchell Appanoose
Houston Audubon

Benton
Illinois Black Hawk
Adams Henderson Boone
Bond Henry Bremer
Boone Iroquois Buchanan
Brown Jasper Buena Vista
Bureau Jefferson Buler
Carroll Jersey Calhoun
Cass lo Davless Carroll
Champaign Kane Casr
Christian Kankakee Cedar
Clark Kendall Cerro Gordo
Clay Knox Cherokee
Clinton LaSalle Chickasaw
Cules Lawrence Clarke
Crawford Lee Clay
Cumberland Livingston Clayton
De Kalb Logan Clinton
De Witt McDonough Crawford
Douglas McHenry Dallas
Edgar McLean Davi
Effingham Macon Decatur
Fayette Macoupin Delaware
Ford Madison Des Moines
Fulton Marion Dickinson
Greene Marshall Dubuque
Grundy Mason Emmet
Hamilton Menard Fayette
Hancock Mercer Floyd

Schuyler
Scott
Shelby
Stark
Stephenson
Tazewell
Vermilion
Warren
Washington
Wayne
White
Whiteside
Will
Winnebago
Woodford

Knox
Kosciusko
Lagrange
Laporte
Madison
Marion
Marshall
Miami
Montgomery
Morgan
Newton
Noble
Parke
Posey
Pulaski
Putnam
Randolph
Ripley
Rush
Shelby
Sullivan
Tippercanoe
Tipton
Union
Vermillion
Vigo
Wabash
Warren
Wayne
Wells
White
Whitley

Franklin
Fremont
Greene
Grundy
Gut rie
Hamilton
Hancock
Hardin
Harrison
Henry
Howard
Humboldt
Ida
Iowa
Jackson
Jasper
Jefferson
Johnson
Jones
Keokuk
Kossuth
Lee
Linn
Louisa
Lucas
Lyon'
Madison
Mahaska
Maron
Marshall
Mills
Mitchell
Monona
Monroe
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Montgomery
Muscatine
O'Brien
Osceola
Page -
Palp Alto
Plymouth
Pocahontas
Polk
Pottawattamie
Powashiek
Ringgold
Sac
Scott
Shelby
Sioux

Kansas

Atchison
Bourbon

,Brown
Cheyenne
Crawford
Decatur
Doniphani
Douglas
Edwards
Finney
Ford
Franklin
,cove
Grant
Gray
Greeley
Hamilton
Haskell
Hodgeman
'Jackson
Jefferson
Jewell
Johnson
Kearny
Lane
LeavenWorth

Kentucky

Christian
Davibss
Henderson
Hopkins

Louisiana

Pointe Coupee

Maryland

Caroline
Kent

Michigan

Branch
Calhoun
Cass
Clinton"
Eaton
Genesee
Gratiot
Hillsdale
Ingham
Ionia
Jackson

Minnesota

Anoka
Benton -
Big Stone
Blue Earth
Brown
Carver
Chippewa

-Chisago
Cottonwood
Dakota
Dodge
Douglas

Story
Tama
Taylor
Union
Van Buren
Wapello
Warren
Washington

'Wayne
Webster
Winnebago
Winneshiek
Woodbury
Worth
Wright

,Linn
Logan.
Lyon,
Marshall
Meade
Miami
Morton
Nemaha
Osage _
Pawnee
Pottawatomie
Pratt
Rawlins
Republic
Scott
Seward
Shawnee
Sheridan
Sherman
Stanton
Stevens
Thomas
Wallace
Washington
Wichita

McLean
Todd
Union

Queen Annes
.Talbot

Kalamazoo
Lenawee
Livingston
Monroe
Saginaw "
St. Clair
St. Joseph

" Shiawassee
Tuscola
Washtenaw

Faribault
Fillmore
Freeborn
Goodhue
Grant
Houston
Isanti
Jackson
Kandiyohi
Lac qui Parle
Le Sueur
Lincohi

Lyon
McLeod
Martin
Meeker
Mille Lac
Morrison
Mower
Murray
Nicollet
Nobles
Olmsted
Otter Tail,
Pipestone
Pope
Redwood
Renville
Rice
Rock

Mississippi-

Calhoun'

Missouri

Adair
, Andrew

Atchison
Audrain
Barton,
Bates
Boone
Buchanan
Butler
Caldwell
Callaway
Cape Girardeau
Carroll
Cass
Chariton
Clark
Clay

" Clinton
Cooper
Daviess
De Kalb
Dunklin

.'Franklin
Gentry'
Grundy
Harrison
Henry
Holt-
Howard
-Jackson
Jasper
Johnson
Knox

Nebraska

Adams
Antelope
Boone
Buffalo
Burt
Butler

- Cass
Cedar
Chase
Clay
Colfax
Cuming
Custer
Dakota
Dawson
Dixon
Dodge
Douglas
Dandy
Fillmore
Franklin
Frontier
Fumes.
Gage -
Gosper
Hall
Hamilton

Scott
Sherburne
Sibley
Steams
Steele
Stevens
Swift
Todd
Traverse
Wabasha
Wadena
Waseca
WAshington

'Watonwan
Winona
Wright
Yellow Medicine

Tippah

Lafayette
Lawrence
Lewis
Lincoln
Lian
Livingston
Macon
Marion
Merder
Mississippi
Monroe
Montgomery

"New Madrid
Nodaway
Pemirscot

'Perry
Pettis
Pike
Platte

- Putnam
Rails
Randolph
Ray

'St. Charles
Saline
Schuyler
Scotland
Scott
Shelby
Stoddard
Sullivan
Vernon
Worth

Harlan
Hitchcock
Holt
Howard
Johnson
Kearney
Knox
Lancaster
Lincoln
Madison
Merrick
Nance
-Nemaha
Nuckolls
Otoe
Pawnee
Phelps
Pierce
Platte
Polk
Red Willow
Richardson
Saline
Sarpy
Saunders
Scotts Bluff
Seward

Sherman
Stanton
Thayer
Thurston

New York

Chautauqua
Niagara

North Car,plina

Anson
Beaufort
Brunswick
Columbus
Hyde
Nash
Northampton

North Dakota

Cass
Ransom
Richland

Ohio

Allen
Ashland
Auglaize
Butler
Champaign
Clark
Clinton
Crawford
Darke
Defiance
Delaware
Erie
Fairfield
Fayette
Franklin
Fulton
Greene

'Hancock
Hardin
Henry
Highland
Huron
Knox
Licking

Oklahoma

Cimarron

Pennsylvania

Adams
Chester
Cumberland

-Dauphin
Erie

South Carolinv

Calhoun

-South Dakota
Aurora
Beadle
Bon Homme
Brookings
Brule
Charles Mix
Clark
Clay

. Codington
Davison
Day
Deuel
-Douglas
Grant
Gregory -

SIHamlin

Tennessee

Crockett
Franklin

Washington
Wayne
York

Ontario
Yates

Pamlico
Pitt
Robeson
Rowan
Scotland
Union '
Washington

Sargent
Traill

Logan
Lucas
Madison
Marion
Medina
Mercer
Miami
Montgomery
Morrow
Ottawa
Paulding
Pickaway
Preble
Putnam
Richland
Sandusky
Seneca
Shelby
Union
Van Wert
Wayne
Williams
Wood
Wyandot

Texas

Franklin
Lancaster
Lebanon
Perry
York

Orangeburg

Hanson
Hutchinson
Jerauld
Kingsbury
Lake
Lincoln
McCook
Minor
Mlnnehaha
Moody
Roberts
Sanborn
Turner
Union
Yankton
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Texas

Bailey Hansford
Castro Lamb
Dallam Moore
Deaf Smith Parmer
Hale Williamson

Virginia

Southhampton Suffolk City

Wisconsin

Barron Lafayette
Brown Manitowoc
Buffalo Marathon
Calumet Monroe
Chippewa Outagamie
Clark Pepin
Columbia Pierce
Crawford Polk
Dane Portage
Dodge Racine
Dunn Richland
Eau Claire Rock
Fond du Lac St. Croix
Grant Sauk
Green Sheboygan
Iowa Trampealeau
Jackson Vernon
Jefferson Walworth
Kenosha Waukesha
Kewaunee Winnebago
La Crosse Wood

Wyoming

Goshen

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
"Improving GovermentRegulations." A
determination has been made that this
action should not be classified
"significant" under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F.
Cole, Secretary, Federal Crop Insurance
Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

Note.-Thereporting requirements
contained herein have been approved by the
Office of Management and Budgetin
accordance with the Federal Reports Act of
1942, and 0MB Circular No. A-40.

Dated: November 16,1979.
James D. Deal,
Manager.'
[FR3Doc.79-3142 Fied 11-23-79 &45 am]

BILUNG CODE 3410--"

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 79-SO-71; Amdt No. 39-3619]

Airworthiness Directives; EMBRAER
EMB-11OP1 and EMB-110P2

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
which requires inspection for cracks in
the flap supports on EMBRAER Models
EMB-110P1 and EMB-110P2 airplanes.
The AD is needed to prevent failure of
the flap supports which could result in
loss of the flaps from the airplanes.
DATES: Effective November 21, 1979.

Compliance is required within the
next 50 hours time in service, after the
effective date of this AD. and thereafter
at intervals not to exceed250 hours time
in service.
FOR FURTHER INFORMATION CONTACT.
Jack Bentley, Aerospace Engineer,
Engineering and Manufacturing Branch,
FAA, Southern Region, P.O. Box 20635,
Atlanta, Georgia 30320, telephone (404)
763-7407.
SUPPLEMENTARY INFORMATION: There
have been reports of cracks in the flap
supports on EMBRAER Models EMB-
11OP1 and EMB--110P2 airplanes which
could result in loss of the flaps from the
airplane. Since this condition is likely to
exist or develop on other airplanes of
the same type design, an Airworthiness
Directive is being issued which requires
inspection for cracks in the flap supports
and replacement as necessary on
EMBRAER Models EMB-I0P1 and
EMB-110P2 airplanes.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive (AD):
EMBRAER. Models EMB-110P1 and EMB-

110P2, certificated In all categories,
Compliance is required within the next 50

hours time in service, unless already
accomplished, and thereafter at intervals not
to exceed 250 hours time in service. To
prevent failure of the flap supports and
possible loss of the flaps, accomplish the -
following:

A. With the wing flaps extended. using a
10-power magnifying glass or dye-penetrant
method conduct an inspection of all the flap
supports, part numbers listed below, installed
on the wing and on the flaps, for cracks in the
components near the attachment bolts.
Flap Support Part Numbers
4A-2611.46.01
4A-2621.46.01
4A-2611.47.01
4A-2611.48.01
4A-2621A8.01

4A-211.X.01
4A-2116.02.21 or 4A-211ff.02.MN
4A-2Zlf.02M2 or 4A-221.02.MN
4A-2116.03.01
4A-2216.03.M1
if any cracks are found. replace the

component before further flight.
B. Upon request ofthe operator. an FAA

maintenance inspector, subject toprior
approval of the Chief. Engineering and
ManufacturingBranch. Southern Reglom may
adjust the inspection interval if the request
contains substantiating data to justify the
increase for that operator.

C. Compliance with the provisions of this
AD may be accomplished in an equivalent
manner approvedby the Chief.Engineering
and Manufacturing Branch. Southern Region.

This amendment is effective November 21,
1979.
(Secs. 313(a). 601, and 603, Federal Aviation
Act of 1958. as amended (49 U.S.C.1354(a].
1421, and 1423]; sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)]; 14
CFR 11.89)

Note--The FAAlas determined that this
document involvesaregulation whichis not
significant under Executive Order 12044. as
Implemented by DOTDepartment of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,1979].

Issued in East Point, Ga., on November 9,
1979.
LOuIS.Cardln2li.
Director, Southern Hegon.
[FR Dow,.- Pklied 11-2-7. ar a]

BIL O oOE. 4910-13-M

14 CFR Part-39

(Docket No. 79-NW-18-AD;Amend- 39-
36131

Airworthiness Directive; Bell Model
47G Series Helicopters, Soloy Turbine
Conversions

AGENCY:. Federal Aviation
Administration (FAA). DOT.
AcTION Final rule.

SUMMARY. On August 21,1979, an
airmail letterAirworthiness Directive
(AD) was issued and made effective
upon receiptto all operators of Bell 47G
series-helicopters that havebeen
converted to turbinepower by Soloy
Conversions, LTD., under Supplemental
Type Certificate (STC) SH657NW.

The AD required a one-time
inspection of the turbine engine mount
rod ends to determine if certain non-
aircraft qualityrod ends had been
installed, replacement of the rod ends if
necessary, and returning of the replaced
rod ends to Soloy Conversion, LTD., for
accountability. Compliance with the AD
will result in detection of the non-
aircraft quality rod ends which are
subject to unreliable strength and
fatigue characteristics. Failure of these
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rod ends would result in binding of the
engine drive shaft and possible , -
catastrophic structural damagq. This
condition still exists and the AD is-
hereby published in the Federal Register
to make it effective as to all persons.
DATES: The effective date is November
26, 1979, except for recipients of the -
airmail letter of August 21, 1979, which
contained this Amendment. Initial
compliance required before 25 hours
time-in-service after receipt of this AD.
FOR FURTHER'INFORMATION, CONTACT:
Mr. James R. Haynes, Airframe Section,
ANW-212, Engineering and
Manufacturing Branch, Northwest
Region, 9010 East Marginal Way South,
Seattle, Washington, 98108. Telephone
(206) 767-2516.
SUPPLEMENTARY INFORMATION: These
suspect rod ends were discovered to
have been installed on several Bell 47G
series helicopters at the time of
conversion to turbine power by Soloy
Conversion, LTD., under Supplemental
Type Certificate (STC) SH657NW. The
manufacturer of these rod ends has
indicated that tliey are not aircraft
quality and have unreliable strength and
atigue characteristics. The rod ends are

the primary mounting devices for the
turbine engine. A failure of one of these
rod ends could cause a shift in the
engine alignment and binding of the
engine drive shaft. In addition to
possible loss of engine power, the
engine drive shaft could fail and cause
severe structural damage in the
helicopter. A known number of these-
-rod ends have been initalled, but it is
not known which particular helicopters
they have been installed on.
Consequently, the AD requires a one-
time inspection to determine if any of
these type rod ends have been installed,
replacement with approved rod ends, if
necessary, and return of the suspect rod
ends to Soloy Conversion, LTD., for- ,
accountability. Since a situation existed
that required immediate adoption of this
regulation, it was found that notice and
public procedure-thereon wdre
impracticable and good cause existed at
the time of issuance, and still exists, for
making this amendment effective in less
than 30 days.
Adoption of the Amendment

Accordingly, pursuant-to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (13 CFR 39.13), is amended
by adding the following new -
Airworthiness Directive:
Bell Helicopter Textron: Applies to Bell 47G

series helicopters certificated in all
categories that have been converted to
turbine power by Soloy Conversions, "

LTD., Supplemental Type Certificate
SH657W.

A. Within the next 25 hours time-in-service,
after the effective date of this AD, inspect the
turbine engine iniount rod ends with a magnet
to determine if the NMB Inc. P/N AH FTL5,
or Soloy P/N 100-2205-2B rod ends are
installed. These suspect stainless steel rod
ends are identified by the fact that they are
non-magnetic.

B. If the non-magnetic stainless steel rod
ends are found to be installed, replace the
rod ends with Hein PIN HFL-5M or Soloy P/
N 100-2205-1B in accordance with Soloy
Conversions, LTD., Service Bulletin 03-660
Dated July 16,1979, within 25 hours time-in-
service after the effective date of this AD.

C. Return the suspect stainless steel rod
ends to Soloy Conversions, LTD., for disposal
within 30 days after removal.

D. Alternate replacements which provide
an equivalent level of safety may be used
when approved by the Chief, Engineering and
Manufacturing Branch, FAA Northwest
Region.

The manufacturer's specifications and
procedures identified and'described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a)(1).

All persons affected by this directive who
have not already received these documents
from the manufacturer, may obtain copies
upon request to Soloy Conversions, LTD.,
P.O. Box 60, Chehalis, Washington 98532.
These documents may also be examined at
FAA Northwest Region, 9010 East Marginal
South, Seattle, Washington 98108.

"This Amendment is effective November
26, 1979 and was~effective eailier, for all
recipients of the airmail letter dated August
21,1979, which contained this Amendment."
[Sacs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49.U.S.C. 1354(a), 1421,
1423 and sec. 6[c) of the Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89]

Note.-The FAA has determined that this'.
document involves a regulation which is not
considered to be significant under the
provisions of Executive Order 12044 and as
impfemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979),

Issued in Seattle Wash., on Novembe 6,
1979.
C. B. Walk, Jr.,
DirectorNorthwest Region.

Note.-Ihe incorporation by reference
provisions in the document were approved by
the Director of the Federal Register on June
19, 1967. -

[FR Dor. 79-3s316 Filed 11-23-79; 8.45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

(Airspace Docket No. 79-ASW-40]

Designation of Transition Area:
Danbury, Tex.

.AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Danbury, Tex. The intendbd
effect of the action is to provide
controlled airspace for aircraft
executing a new instrument approach
procedure to the Garrett Ranch Airport.
The circumstance which created the
need for the action is the establishment
of a special instrument approach
procedure to the.Garrett Ranch Airport
using the Scholes VORTAC. Coincident
vith this action the airport is changed

from Visual Flight Rules (VFR) to
Instrument Flight Rules (IFR). This is a
new airport as circularized under Study
Number 79-ASW-26-NRA dated
February 27, 1979.
EFFECTIVE DATE: January 24, 1980,
FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extengion 302.
SUPPLEMENTARY INFORMATION:

History
On October 1, 1979, a notice of

proposed rulemaking was published in
the Federal Register (44 FR 56374)
stating that the Federal Aviation
Administration proposed to designate
the Danbury, Tex., transition area.
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule
'This amendment to Subpart G of Part

71 of the Federal Aviation Regulations
(14 CFR Part 71) designates the'
Danbury, Tex., transition area. This
action provides controlled airspace from
700 feet above the ground for the
protection of aircraft executing
instrument approach procedures to the
Garrett Ranch Airport.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24, 1980,
by adding the Danbury, Tex,, transition
area, as follows.

In Subpart G, § 71.181 (44 FR 442), the
following transition area is added:
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Danbury, Tex.
That airspace extending upward from 700

feet above the surface within a 5.5-mile
radius of the Garrett Ranch Airport, Danbury
Tex. (latitude 29°17'13" N., longitude
9521'34" W.).
(See. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a]; and sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)))

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on November
14,1979. -
C. R. Melugin, Jr.,
Director, Southwest Region.
[FR Doc. 79-363 Filed 11-23-79; 8.45 am]
BILUNG COD 4910-13-M

14 CFR Part 71

[Airspace Docket No. 79-ASW-41]

Designation of Transitibn Area:
Eastland, Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Eastland, Tex. The intended
effect of the action-is to provide
controlled airspace for aircraft
executing a new instrument approach
procedure to the Eastland Municipal
Airport. The circumstance which
created the need for the action is the
establishment of a nondirectional radio
beacon (NDB) 3,500 feet south of
Runway 35. Cooncident with this action,

.the airport is changed from Visual Flight
Rules (VFR) to Instrument Flight Rules
(IFR)-
EFFECTIVE DATE: January 24,1980.
FOR FURTHER INFORMATION CONTACT:.
Kenneth L Stephenson, Airspace and
Procedures Branch, ASW-535, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone: (817) 624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History
On October 1, 1979, ajnotice of

proposed rule making was published in
the Federal Register (44 FR 56374)
stating that the Federal Aviation

Administration proposed to designate
the Eastland, Tex., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received and one commentor
objected to the proposal.

Discussion of Comments
The Department of the Air Force

representative commented negatively to
the proposed rule. The commenter
objected because of the possible effect
the proposal may have on the Military
Training Route, IR153. The main concern
is that the instrument approach
procedure associated with the proposal
could cause limitations or restrictions on
use of the route. Additionally, the
commentor recommended that the
instrument approach procedure be made
from the north to Runway 17 instead of
Runway 35. The instrument approach
procedure was developed to Runway 35
rather than Runway 17 due to high
antenna structures north of the airport
and a lower minimum descent altitude
(MDA) could be obtained by developing
the procedure to Runway 35. Instrument
Flight Rules (IFR) traffic in controlled
airspace will be separated by the
appropriate air traffic control facility.
The low volume of traffic that will be
generated from the Eastland Municipal
Airport and the IFR traffic on 1R153 shall
not conflict to any significant degree.
Consequently, the Federal Aviation
Administration has determ~ined that any
effect will be minimal. Except for
editorial changes, this amendment is
that proposed in the notice.

The Rule
This amendment to Subpart G of Part

71 of the Federal Aviation Regulations
(14 CFR Part 71) designates the
Eastland, Tex., transition area. This
action provides controlled airspace from
700 feet above the ground for the
protection of aircraft executing
instrument approach procedures to the
Eastland Municipal Airport.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated-to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.L, January 24,1980, as
follows.

In Subpart G, § 71.181 (44 FR 442), the
following transition area is added-
Eastland, Tex.

That airspace extending upward from 700
feet above the surface within a 0.5-mile

radius of Eastland Municipal Airport (latitude
3225'00' N., longitude 98"4"45" W.] and
within 3.5 miles each side of the 180 bearing
from the NDB (latitude 32"23'55" N., longitude
9848'35.18" W.) extending from the 6.5-mile
radius area to a point 8.&5 miles south of the
NDB.
(See. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 US.C. 1655(c))) -

Not,-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26.1979).

Note.--Since this regulatory action
Involves an established body of technical
requirements for which frequent and routine
amendments are necessary to keep them
operationally current and promote safe flight
operations, the anticipated impact is so
minimal that this action does not warrant
preparation of a regulatory evaluation.

Issued in Fort Worth. Tex., on November
14,1979.
C. R. Melugin, Jr.,
Director, Southwest Region.
(FR Dw. 7 - 18 1lZed 11-23-F l45 am]
BIM CODE 4910-13-IM

14 CFR Part 71

[Airspace Docket No. 79-ASW-351

Desigrfitlon of Transition Area: Center,
Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY. The nature of the action
being taken is to designate a transition
area at Center, Tex. The intended effect
of the action is to provide controlled
airspace for aircraft executing a new
instrument approach procedure to the
Center Municipal Airport The
circumstance which created the need for
the action is the establishment of a
nondirectional radio beacon (NDB)
located on the airport. Coincident with
this action. the airport is changed from
VisualFight Rules (VR) to Instrument
Flight Rules (IFR)..
EFFECTIVE DATE: January 24,1980.
FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson. Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviatiori Administration. P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History
On September -27,1979, a notice of

proposed rulemaking was published in
the Federal Register (44 FR 55595]
stating that the Federal Aviation
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Administration proposed to designate
the Center, Tex.,'transition area.
Interested persons wire 'invited to
participate in this rulemaking -
proceeding by submitting written
comments on the proposal to the Federal"
Aviation Administration. Comments
were received and one commentor
objected to the proposal.

Discussion of Comments

The Department of the Air Force,
representative commented negatively to
the proposed rule. The commentor
objected because of the -possible effect
the proposal might have on a Military
Training Route, IR-1927. The main
concern is that the transition area and
the instrument approach procedure
associated wiih the proposal could
infringe upon IR-127. The commentor
stated that the Twelfth Air Force would
have no objection if IR-127 was not
impacted. Instrument Flight Rules (IFR}
traffic in controlled airspace will be
separated by the appropriate air traffic'
control facility. Since the anticipated
IFR traffic operating to or from the
Center Municipal Airport will not be of
sufficient numbers to impact other IFR
operations, the Federal Aviation
Administration has determined that
there will be no significant inipact on
IR-127. Except for editorial changes, this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the FederalAviation Reguations
(14 CFR Part 71) designates the Center;
Tex, transition area. This action.
provides controlled airspace from 700
feet above the ground for the protectioh
of aircraft executing instrument
approach procedures to the Center-
Municipal Airport. -

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
SubpartG of Part 71 of the Federal
Aviation Regulations (14 CFR Pait 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24,1980; as
follows:

In Subpart G, § 71.181 (44 FR 442). the:
following transition area is added:
Center, Tex.

That airspace extending upward frdm 700
feet above the surface Within a 6-mile radius
of the Center Municipal Airport, Center, Tex.
(latitude 31°50'00" N., longitude 94°09'00"-W.),
and within 3.5 miles each side of the 321"
bearing from the NDB (latitude 3150'10 '" N.,
longitude 94"08'59" W.), extending from the 6-
mile radius area to 8.5 miles northwest-of the
NDB.

(Sec. 307(a); Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Departmentof
Transportation Act (49 U.S.C. 1655(c)))

Note.-The FAA has determined that this
document involves a regulation which Is not
significant under Executive Order 12044, as
implemented by DOT Regulatbry Policies and
Procedures (4 FR 11034; February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are ncessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so liinimal that this
action does not warrant preparation of a
regulatory evaluation.
'Issued in Fort Worth, Tex., on November 9,

1979.
C. R. Melugin, Jr.,
Director, Southwest Region.
[FR Dom "-39 Filed 11-23-7-45 am]
BILLING CODE 4910-13--M

14 CFR Part 7.1

[Alspace Docket-No. 797ASW-361

Designation of Transition Area:
Winters, Tex;

AGENCY. Federal Aviation
Administratioi (FAA), DOT.
hCTION: Final rule.

.SUMMARY. Th'e nature of the action
being taken is to designate a fransition
area at Winters, Tex. The intended
effect of t-e action is to provide
controlled airspace-for aircraft
executing a new instrument approach
procedure to the Winters Municipal
Airport- The dircumstance which
created the need for the -action is the
establishment of anondirectional radio
beacon (NDB) located on the airport.
Coincident with this action, the airport,
is changed from Visual Flight Rules
CVFR) to.Instrument Flight Rules (IFR).
EFFECTIVEMDATE:, Januaryf 24, 1980
FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101,
telephone 817-624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History

On September,27, 1979, a notice of
proposed rule making was published in
the Federal Register (44FR 55595)
stating that the Federal Aviation

Administration pioposd'd to designate a
transition area at Winters, Tex.
Interested persons were invited to
participate in this rule -making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments

were received without objections.
Except for editorial changes this
amendment is-tbe proposed in the
notice.

The Rule
This amendmentto Subpart G of Part

71 of the Federal Aviation Regulations
(14 CFR Part 71) designates the Winters,
Tex., transition area. This action
provides controlled airspace from '00
feet above the ground for the protetlon,
of aircraft executing Instrument
approach procedures to the Winters
Municipal Airport.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation-Regulatons (14 CFR Part 71) as
republished (44 FR 442) Is amended,
effective 0901 G,m.t., January 24,1980,
by adding the Winters, Tex., transition
area as follows:
Winters, Tex.

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Winters Municipal Airport (latitude
31*56'45"N., longitude 99"59'08"W.) and
within 3.5 miles each side of the 107" bearing
from the NDB (latitude 31"57'12"N., longitude
99°59'00"W.) extending from the 7-mile radius
area to 8.5 miles south of the NDB.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(c)))

Note.-The FAA has deterined that this
docunent involves a regplaton which Is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policles and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued In Fort Worth, Tex, 6n November 9,
1979.
C. R. Melugin, Jr.,
Director, Southwest Region.
[FR Doc. 79-320 Filed t-3-7, o45 am]
BILLHG CODE. 4910-13-M

14 CF Part 71
[Airspace Docket No. 79-EA-251

Alteration of Transition Area: Tri-City,
Tenn.

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule.

SUMMARY: This amendment alters the
Tri-City, Tenn.,, transition area. A new
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NDB-A instrument approach procedure
at Virginia Highlands Airport,
Abingdon, Va., is in development. To
provide controlled airspace for this
procedure will require alteration of the
700-foot floor transition area. This
alteration will provide protection to
air&f executing the new and revised
instrument approaches by increasing the
controlled airspace. An instrument
approach procedure requires the
.designation of controlled airspace to
protect instrument aircraft utilizing the
instrument approach.
EFFECTIVE DATE: 0901 G.m.t November
29, 1979.

FOR FURTHER INFORMATION CONTACT:
Charles J. Bell, Airspace and Procedures
Branch, AEA-530, Air Traffic Division,
Federal Aviation Administration,
Federal Building, J.F.K. International
Airport, Jamaica, New York 11430,
Telephone (212) 995-3391.
SUPPLEMENTARY INFORMATION: The
purpose of this amendment to Subpart G
of Part 71 of the Federal Aviation
Regulations (14 CFR Part 71] is to alter a
transition area. On page 38569 of the
Federal Register for July 2,1979, the
FAA published a proposed amendment
to alter the subject transition area.
Interested parties were given time in
which to submit comments. No
objections were received.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, effective 0901 G.m.t.
November 29,1979, as published.

(Sec. 307(a), 313(a), Federal Aviation Act of
1958 (49 U.S.C. 1348(a) and 1354(c)); sec. 6(c)
of the Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

Issued in Jamaica, New York, on November
8,1979.
Martin J. White,
Acting Director, Eastern Region.

1. Amend § 71.181 of the Federal
Aviation Regulations so as to amend the
description.of the Tri-City, Tenn., 700-
foot floor transition area as follows:

In the text delete, "including the
airspace within 2 miles each side of
Virginia Highlands Airport Runway 6
extended centerline, extending from the
arc of a 30-mile radius circle centered on
Tri-City Airport to 7.5 miles northeast of
Virginia Highlands Airport" and
substitute therefore, "including the
airspace within 3 miles each side of the
Abingdon, Va. NDB 36°42'35"N.,
81°59'15"W., 059' bearing, extending
from the arc of a 30-mile radius circle

centered on Tri-City Airport to 8.5 miles
northeast of the Abingdon NDB;".
[FR Dom. "-= led 21-23,-79 M a=)"
BILWNG CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-ASW-32]

Alteration of Transition Area: Port
Lavaca, Tex.

AGENCY. Federal Aviation
Administration (FAA], DOT.
ACTION: Final rule.

suMMARY: The nature of the action
being taken is to alter the transition area
at Port Lavaca, Tex. The intended effect
of the action is to provide additional
controlled airspace for aircraft
executing a new instrument approach
procedure to the Calhoun County
Airport The circumstance which
creafed the need for the action is the
establishment of a nondirectional radio
beacon (NDB) on the airport.
EFFECTIVE DATE: January 24,1980.
FOR FURTHER INFORMATION CONTACT
Kenneth L Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History
On September 20,1979, a notice of

proposed rule making was published in
the Federal Register (44 FR 54492)
stating that the Federal Aviation
Administration proposed to alter the
Port Lavaca, Tex., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorbil changes this
amendment is that proposed in the
notice.

The Rule
This amendment to Subpart G of Part

71 of the Federal Aviation Regulations
(14 CFR Part 71) alters the Port Lavaca,
Tex., transition area. This action
provides controlled airspace from 700
feet above the ground for the protection
of aircraft executing established and
proposed instrument approach -
procedures to Calhoun County Airport.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
Subpart G of Part 71 of the Federal

Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442] is amended,
effective 0901 G.m.t, January 24.1980, as
follows.

In Subpart G, § 71.181 (44 FR 442), the
Port Lavaca transition area is altered as
follows:
Port Lavaca, Tex.

That airspace extending upward from 700
feet above the surface within a --mile radius
of Calhoun County Airport (Latitude
28"3912"N Longitude 96"40'56"W.) and
within 2.5 miles each side of the Palacios
VORTAC 250' radial extending from the 5-
mile radius area to 16 miles southwest of the
VORTAC, within 3 miles each side of the 330'
bearing from the NDB (Latitude 28"39'0"N1
Longitude 96"40"52'".), extending from the 5-
mile radius area to 8.5 miles northwest of the
NDB.
(Sec. 307(a). Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c). Department of
Transportation Act (49 U.S.C. 1655(c)))

Note-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 28,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the-anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth. Tex., on November 9.
1979.
C. R. Melugin, Jr.,
Dhector, Southwest Region.
[IM Dcc. 79-382 Mod 11-23-R 8:45 a=]
BILNG COOE 4410-13-M

14 CFR Part 71

[Alrspace Docket No. 79-ASW-34]

Alteration of Transition Area: Sulphur
Springs, Tex.

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY. The nature of the action
being taken is to alter the transition area
at Sulphur Springs, Tex. The intended
effect of the action is to provide
additional controlled airspace for
aircraft executing a new instrument
approach procedure to the Sulphur
Springs Municipal Airport. The
circumstance which created the need for
the action is the establishment of a
nondirectional radio beacon (NDB)
located on the airport.
EFFECTIVE DATE: January 24,1980.
FOR FURTHER INFORMATION CONTACT:.
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
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Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 16101;
telephone 817-624-4911, extension 302.
SUPPLEMENTARY INFORMATION:,

History

On September 27,1979, a notice of
proposed rule making was published in

,the Federal Register (44 FR 55596)
stating that the Federal Aviation
Administration proposed to alter the
Sulphur Springs, Tex., transition area.
Interestedpersons were invited to
participate in this rule making "
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received withouf objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal'Aviation Regulations
(14 CFR Part 71) alters the Sulphur
Springs, Tex., transition area. This
'action provides controlled airspace from
700 feet above the ground fpr the ,
protection of aircraft executing,
established and proposed instrument
approach procedures to the Sulphur
Springs Municipal-Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal -
Aviation Regulations (14 CFR Part 71) as
republished (44-FR 442) is amended, 
effective 0901 G.m.t., January 24, 1980, as
foo.vs:

In Subpart G, § 71.181 (44 FR 442), the
following transition area is altered by,
adding the following.-
Sulphur Springs, Tex.

* * *,and withln,3 miles each side of the-
002° bearing from the NDB (latitude
33'09'30"N., longitude 95°37'05"W.) extending
from the 5-mile radius area to 8.5 niiles north
ot the NDB.
(Sec. 307(a), Federal Aviation Act of 1958 (49

,U.S.C. 1348(a))- and sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(c)))

Note.-The FAA has determined that this
document Involves aregulation which is not
significant under Executive Order 12044, as
Implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical reqpirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued In Fort Worth. Tex., on November 9,
1979.
C. R. Melugln, Jr.,
Director, SouthwestRegoy.
JER Dbm 79-38=3 Filed 11-23-79; 8:45 am]

BILLING CODE 4910-131"

DEPARTMENT OF COMMERCE

Industry and Trade Adminlstrtlon

* 15 CFR Part 369

Restrictive Trade Practices or
Boycotts; Interpretation

AGENCY: Industry and Trade
Administration. Department of
Commerce.
ACTION: Interpretation.

I -

SUMMARY:. This. document sets forth the
views of the Department of Commerce
with respect to the application of the
final regulations on restrictive trade
practices or boycotts (15 CFR Part 369]
to certain shipping and insurance
certifications which some United States
persons are being or may be asked to
provide.
EFFECTIVE DATE- November 26,1979.
FOR FURTHER INFORMATION CONTACT:
Howard Fenton, Antiboycott
Compliance Staf, U.S. Department of
Commerce, Telephone (202) 377-5914..

The following Appendix is added to
Part 369 as Supplement 2.-

Appenlix-Interpretations
In the Federal Register of April 21,1978 (43

FR 16969] the Department set forth its views
on whether the furnishing of certain shipping
and insurance certificates-in compliance with
boycotting country requirements violated the
provisions of Title H of the Export
Administration Amendments of 1977 (50
U.S.C. app. 2401-2413) (1976 & Supp. 1 1977)
and the regulations on restrictive trade
practices or boycotts (15 CFR Part 369 (1979)].
In that context, the Department stated its
position that (i) "the owner, charterer or
master of a vessel may cify that the vessel
Is 'eligible' or 'otherwise eligible' to enter into
the ports of a boycotting country in
conformity with its laws and regulations,"
and (ii) "the insurer, himself, may certify that
he hlids a duly qualified and appointed agent
orrepresentative in the boycotting country
and may furnish the name and address of his
agent or representative."

Under its April 21,1978 Interpretation, the
Department also stated that furnishing such
certifications by anyone-other than (il the .
owner, charterer or master of a vessel or (ii)
the insurer would fall within the jirohibition
set forth in 15 CFR 369.2(d), "unless It is clear
from all the facts and circumstances that
these certifications arenot required for a
boycott reason." See 15 CFR 369.2(d) (3) and
(4].

Since the publication of that Interpretation.
the-Department has received from the

Kingdom of Saudi Arabia a clarification that
the shipping and insurance certifications are
required by Saudi Arabia in order to (I)
demonstrate that there are no applicable
restrictions under Saudi laws or regulations,
pertaining to maritime matters such as the
age of the ship, the condition of the ship, and
similar matters that would bar entry of the
vessel into Saudi ports; and (it) facilitate
dealings with insurers by Saudi Arabian
importers whose ability to secure expeditious
payments in the event of damage to insured
goods may be adversely affected by the
absence of a qualified agent or representative
of the insurer in Saudi Arabia. In the
Department's judgment, this clarification
constitutes sufficient facts and circumstances
to demonstrate that the certifications are not
required by Saudi Arabia for boycott reasons.

On. the basis of this clarification, It Is the
Department's position that any United States
person may furnish such shipping insurance
certificates required by Saudi Arabia without
violating 15 CFR 369.2(d). Morover, under
these circumstances, receipt of requests for
such shpping and insurance certificates from
Saudi Arabia Is not reportable.

It Is still the Department's position that
furnishing such a certificate pertailng to
one's own eligibility offends no prohibition
under Part 369. See 15 CFR 369.2(f), example
(xiv). However. absent facts and
circumstances clearly Indicating that the
certifications are required for ordinary
commercial reasons as demonstrated by the
Saudi clarification, furnishing certifications
about the eligibility or blacklist status of any
other person would fall within the prohibition
set forth in § 369.2(d), and receipt of requests
for such certifications is reportable.

It also remains the Department's position
that where a United States person asks an
insurer or carrier of the exporter's goods to
self-certify, such request offends no
prohibition under this Part.1However, where a'
United States person asks anyone other than
an insurer or carrier of the exporter's goods
to self-certify, such requests will be
considered by the Department as evidence of
the requesting person's refusal to. do business
with those persons who cannot or will not
furnish such a self-certification. For example,
if an exporter-beneficiary of a letter of credit
asks his component suppliers to self-certify,
such a request will be considered as evidence
of his refusal to do business with those
component suppliers who cannot or will not
furnish such a self-certification.

The Department wishes to emphasize that
notwithstanding the fact that self-
certifications are permissible. It will closely
scrutinize the activities of all United States
persons who provide such self-certifications,
including insurers and carriers, to determine
that such persons have not taken any
piohibited actions or entered Into any
prohibited agreements in. order to be able to
furnish such certifications.

Dated. November 20,1979.
Stanley J. Marcuss,
ActingAssistant Secretory for Industry and
Trade.
[FR Doc. 79-30320 Filed 11-23-7; 8:4S am]
BILLING CODE 3510-25-
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DEPARTMENT'OFHOUSINGAND
URBAN DEVELOPMENT'

24 CFR Chapter II

Mortgageinsurance Secffons;
ldentificationof-ilncorp orated by-
Reference-Materials

Editorialiote: fIiresponse to an office
of the-FederalRegister request.to.
identify incorporatedimateriaL and to
co'mpr. withcurrent terminology and,
practice, the.Department of:Housing and
UrbanDevelopment changes those,
section-headings in24CFRChaptertl
whicrnow read-"Incorporation-by
reference! to. read- "Cross-reference. '

BILLNG CODE 6820-26-

ENVIRONMENTALPROTECTION-

AGENCY,

40 CFR Part 52'

[FRL1365-3

Approval.and-Promulgation of
Implementation Plans; Alabama: 1979;
Plan-Revisions:

AGENCY: .S, EnviionmentalPkotection
Agency.
ACTION: Finairulse,

SUMMARY: EA tbday-announces its
approval of-portionsof the
implementation planrevisions which the
Alabama.AilrPl1utiorr CbntroL
Commission submitted'pursuant to the
requirements. of Part D of Title I of the
Clean Air Act, as amended 1977; with.
regard to nonattaibment areas.

Other portions of the'State's 1979
revisions are given conditional approval.
These portions contain-minor.
deficiencies which the State has agreed.
to correct by F&Bruary 15,1980. After-
receipt of the supplementary submittal,
they will be the subject ofanother
notice of proposed rulemakihg. The-
specific portions of the Alabama,
implementation planirevisioms that-EPA
proposes to take final actinon.are
described below iidetaiflnthie Generat
Discussion.
DATE-These, actions5are effe tive:
November 26.1979;-
ADDRESS.SCopieS:of the~materials
submited-byAlabama- and the
commentsreceivedfiiLresponseto- the
proposal noticezofJuly19, 197at(44 FIR
42242), may be:examined'durinnormal
business hours at the following
locations: Publia Information Reference
Unit Library-Systems:Branch,
EnvironmentaLProtectibn Agency; 401 M
StreetS.W., Washington; D.C 20460.-
LibraryEnvironmental Protection:

Agency; Region IV, 345 Courtland Street,
N.E., Atlanta,Georgia, 30308.
FOR FURTHER INFORMATION CONTACTI.
Raymond-Gregory, Region IV, Air,
Programs Branch,.345 Courtland Street
N.E., Atlanta, Georgia, 30308, 404/881-
3286 (TS 25-3286).,
SUPPLEMENTAL INFORMATIONU

Background
In theJuly19, 1979; Federal Register

(44 FR42242), EPA proposed approval of
the Alabama SIP revisions-for the'
following designated nonattainment
areas:
Total Suspended Particulate Matt1!r(TSP)'((P)
Primary, (S) Secondary Standards)

A. That portion of Jackson County,
surroundingthe Tennessee Valley Authority's
Widows CreekPlant [L (S}-"

B. That portior ofMobile County withina-a
section-of dbwntown-Mobile (P(S).

C. A portion ofMorgan Countyincluding
portions of theCity o[Decatur (S).
Photochemical Oxidantb (Ozone)

A. Jefferson Cbunty,
B. Mobile County;
C. Madison County;
D. Morgan County,
ELRusseilCounty.
Implementatibiplanrrevisibns-under

Part D ofTitleF of the ClearAirAct
were-developedby the-Statt-for all the
foregoing areas. These revisions-were'
submitted forEPA'! approval-on-April
19, 1979' additional informatiorr
requested by-EPA was-submitted on
August 10, 1979..The materials
submitted concerned'clarifiation of
issuesaddressed in the proposed:
conditional approval of July19 1979. aii
addition; tle-Stat6 requested fi ira
separatelbtter-on-August 10 1979;
redesignatibn of the TSPnonattainment-
area in Morgan County to "imknown-
(cannot be classified) based on four
quarterwofattainment data. This,
request will be-dealt with-in a separate
FederaIRegister notice.

Receipt of, the Alabama revislons'was
first announced'in-the Federal Register
of May-9, 1979 (44-FR 27183). The
Alabama revisioui-have been reviewed
by EPA in light othe-Cl-ean Air Act-of
1977, EPA regulations, and additional
guidance materials. The criteria'utillzed
in this-reviewweredetaifed in the
Federal Register onApril 4,1979 (44 FR'
20372), andneed not be-repeatechrr
detailhere.

General Dihcussiom
The notice ofproposedrul'ma]ing-

discussed each of the-provisions of
Section 172(b)'of the Clean,AirAct or
1977. This notice discusses the"
substhntiveissues addressedhir the
proposal notice of July19. 1979, and the,

public comments-which were received
as a result of that notice; and'responses
to comments-made-on a national basis.

A Reasonable Further Progress (REzP
demonstratioifbr-the Mbrgan County-
TSP nonattainment area-was: requested.
The State has-made-a-request for
redesignatfon-of-this-area to
unclassifiable based'on tour-quarters of
attainment air quality datr andrthe-
installation of more efficientcontrols-
under existihgregulations-on two -
sources-of TSP fiffuenciingthe-monitor
This.request is iiraccordance witlrEPA
policy; The conditional approvaf
proposed forthis section of'the-Staf-
submittal is no longer appropriate. The-
change-in the attainment status-will be
addressed ina separateFederalRegfster
notice;

The Statewas requested to certfy-
that the 1972 inventory-forTSlxsources
in the Mobile nonattainment-area-was
identical tu the 1976 inventory. As ar
alternative; the-State has submitted a7
1977 inventory. Witl thEi submittal; the
conditional'approval concerningthe
control stirategydemonstration:f6rthe
MobileTSPrevisibncis chiangeditofil
approval

A commitment'toan-annualfupdrting-
of the inventoribs forthenonattirment
area was-requested. The commitment by
the: State'to-annuarreports concernihg
RFP'is in effectalsoha commitment tb an
annual'updatingofrtheemi ssion
inventories; since the annualreports-
concerning71Rrmust be based oir
annuallyupdated emissfons-inventories
The conditionalapproval which
required acommitment tcr an-annual:
updati-gof'tlie-emissibn-inventorfes is
themfore: beiichanged to fill'approval

The-Statehas - submitted a-written'
certiffcatibn that-the defimiaon ofLAER
(Lowes -Achievable Einssion'Rate:
whibch contains thetphrase-"orcmar
reasonably'be expected to occurin
practice"'is not any]essstringentthan
the definiti rr containedcirthe C1eamAir
Act. With thi certiflcatiornthe
conditiona appraval of the definitiorof
LAER- ischangedto fill approvall

A-suggestibn-wax-made that the-State
make their deffnitionsof' source"'and
"facility" consistentlwith presentEPA
definitions. Because the.StateL-pref&
their defnitions oftheterms "source"
and "acility"' ratherthan the-EPA,
definitions, andbecausethe-EPA
definiWtons-are proposed to-be-changed
in the samemanner(see'44FR519si
September5 1979); no -cangawlf e-

required iir the- State-df'hitions.
The State has-agreed torevsethe-

pernittingrequiiements-to-incrude those
sources significantFyimpactingl hu
primary andc secondar nonattainment
areas. Conditfona-approvais'gverr
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with the stipulation that the State must
revise the regulation accordingly.

The State has submitted a written
concurrence with EPA's interpretation of
the term "acceptable schedule" as being
"intended to mean one which is
consistent with the requirements of the,
Clean Air Act including Section. 113(d)Y
With this concurrence by the State, EPA
approves subparagraph 16.3.2(c)(2)_of
the State's plan. --

EPA has determined that removal of
the phrases "increase in" and "(or
sources)" in subparagraph 16.3.2(d)(1)(i)
is not required in order for this provision
to be approvable. EPA has concluded
that the State's definition of "source"
and "major modification" eliminate-the
possibility that emission reductions at
the source (as presently defined by EPA)
would exempt new sources or
modifications from substantive,
permitting requirements.

The State has used the phrase
"maximum expected productfon rate",
instead of the EPA phrase "maximum
allowable production rate" in its
regulation governing calculation of
offsets. The State agency has certified
that the phrase "maximum expected
production rate" used in subparagraph
16.3.2(g) (5) of its regulations is not
intended to allowcredit for a calculated
value greater than that which,w rould be
allowed under the applicable source - - ,
emission limitation in the approved SIP.
With the above certification by the
State, the conditional approval _ - _
concerning subparagraph 11.3.2(g)(5) is
changed to full approval,

EPA has obtained-assurances from the
Statethat emission reduction offsets
will be made legally enforceable under
the SIP by means of requirements in'the
Part D permits for the sources providing
the offsets. Since this mechanism is
legally enforceable, EPA has determined
that the State has satisfied the
requirement concerning the specific
mechanisms for implementing offsets.

The State permitting requirements
intended to-meet Clean Air Act Part D
permitting requirements mandate offsets
of "emissions" from proposed new or
modified sources before construction of
said sources can be approved.
"Emissions' are defied in section 1.2.1
of the State regulations to include "a
release into the outdoor atmosphere of
air contaminants". This of course
includes the EPA concept of'emissions
referred to as "fugitive process
emissions". This will necessitate the
State requiring a quantification of the
"fugitive process emissions ' for each
affected source and the source applying
for construction approval to 'obtain
appropriate offsets. Thereforei with-this
understanding, a State definition of

"fugitie process emissions" is not
necessary. The conditional approval
requiring adoption of a definition of
"fugitive process" emissions is changed
to full approval. -"

Upon reconsiderati6n, EPA has
determined that the control
requirements specified in the document
referenced in section 4.2.4 of the State
regulations, for the Mobile TSP
nonattainment area (Appendix E of the
"Support Document, SIP Revision,

'Mobile TSP Nonattainment Area",
November 14, 1978), do meet the
requirements for emission limitations
and legally enforceable procedures in
that each individual "source" or
..process" requiring Reasonably
Available Control Technology (RACT) is
identified and appropriate control
measures are specified for each source
in Mobile. The SIP revision process must
be adhered to for any futuie revision of
that Appendix. Based on this
determination, the conditional approval
for this section is changed to full
approval.

The State regulations section 4.11.1(c)
concerning control of cement plants
indicates applicability to "new plants".
The State regulation for Standards of
Performance for New Stationary
Sources (section,12.1[b)) states that "the
regulations of Chapter 12 will take
precbdence for standards of
performance fornew stationary sources
unless the existing regulations are-more
stringent." Since the Chapter 12
regulations represent full New Source
Performance Standards for new cement
plants, it takes precedence. The
conditional approval for this section is
changed-to full approval basedon the
nonapplicability of section 4.11,1(c) to
new cement plants, as confirmed by the
State.

EPA has determined that the VOC
Control Techniques Guideline
concerning control of petroleum storage
vessels prior to lease custody transfer
supports an exemption of crude oil and
condensate'storage vessels smaller than
1,600,000 liters. Therefore, the
conditional approval concerning the
Alabama exemption is changed to full
approval.

The conditional approval for the State
,Director-approved alternative VOC
control (6.14.2] which uses a plantwide
weekly weighted average is changed to
full approval. It isEPA's interpretation
of the Clean Air Act and relevant
regulations that if alternative control
strategies are allowed, which were not
part of the SP appioval process, then
these individual alternative control
strategies nust undergo the full SIP
revision process.-EPA will soon place in

the Federal Register a general notice
concerning this subject.,

Public Comments
1. The following comments concerned

Reasonably Available Control
Technology (RACT) for sources of
Volatile Organic Compounds (VOC).

Comment: The VOC RACT a
regulations should be limited to the
designated nonattainment areas. The
commenterdoubts that EPA will allow
(based on written EPA policy and
regulations) exemptions from either pro-
construction monitoring or emission
offset requirements for new VOC
sources when a State has adopted
statewide RACT regulations for VOC
sources.

Agency Response; Statewide RACT
-regulations for VOC sources are a
necessary requirement for a Statewide
"accommodative SIP" approach for new
VOC sources. An accommodative SIP
,eliminates requirements for offsets for
new VOC sources locating in or near
nonattainment areas. In addition, under
this approach a new souirce locating In a
rural area which is unclassifiable for
ozone can assume nonattainment, Install
LAER control, and perform the required
monitoring after the start of
construction. Otherwise, monitoring
would be required before issuance of the
permit to start construction,

Comment: Thecompliance schedule
deadlines for ihe VOC RACT regulation
should be extended as long as possible
while still meeting reasonable further
progress requirements. The commenter
is concerned that the time frame for
ordering, retrofitting or Installing, and
testing control equipment will exceed
the time allowed on the compliance
schedules.

Agency Response: TheState has
adopted regulations allowing alternative
compliance schedules. EPA will allow
alternative compliance schedules which
are approved by states under
regulations which meet EPA
requirements.

2. The following comments addressed
questions concerning the control
strategy demonstration and adopted
regulations.

Comment: (Ozone-Jefferson County
and Mobile County) Air quality and
emissions data for photochemical
oxidants (ozone) and the compliance
modeling (linear rollback technique) are
based more on wishful thinking than
factual information and reliable
analysis.

AgencjrResponse: The air quality
data has been collected in accordance
with approved reliable sampling
methods. The emissions data were
collected using standardized methods
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andithus constitute-reliable factual,
infbrmation. The use of the linear-
rollback method determining, the level of
control-required to attain the'national
ambient air-quality standards-is
acceptable. Whie-EPA recognizes that
other models- exist which involve a-more
-complex investfgatibn of the ozone-
hydrocarbon reaction cycle; the'rollback
method is-still deemed reliable by EPA.

Comnrenf"Willout clearly-stated
authority and-additional resources to
eff~ctivelysuperviselocal programs-,
Alabamw will inevitably faf ir its efforts
to attain compliance in Birmingham and
Mobile.

Agency Response: The local agencies
in Jefferson and Mobile Counties: have-
adequate resourcesto accomplish
effective control of air pollution sources.
The Alabama AiiPollution Control
Commission (AAPCC) oversees-work
conducted by-those programs by means
of terms-in the agreement delegating
primary responsibility to the local
programs. The resources committedQ by.
the AAPCCto workeffectively in
conjunctionwith thelocal agencies are
adequate.

Comment: Alab ama s."bubble!'
pravisiomsimply. states that "approvaL
*** shall notbegranted-unlessitis-
consistentwith therequirements of
FederarandStatealw. Thisgeneral
prohibition. does not set forth important.
standards and guidelines with sufficient
speciffcity

Agency Response: The-use of-the
"bubble provision.by the Statewill be

- under the-sourcepermitting-regulations
includingPrevention of Significant -
Deterioration (PSI)) andnonattainment
area offsetrequirements; The specific,
requirements under the. source
permitting regplhtions.require.that there
be no interference with. the attainment.
and-maintenance.ofprimar and.
secondary ambient ai quality
standards, in additionto application of a
specifia degrea ofcontrol technology.

Commenf Theinventories should be.
updated on an annualbasis-The,
inventories re unorganized and-poorly
cross-referenced. TheMobile TSF
emission inventory should be.updated.

Agency Response,An.annual
updating of the emission-inventories has
been addressed in-the General
Discussion portion of-this notice-
Alabama-has submitteda-table of-
contents for the emission inventories
which is being made available fo public
inspectfon alfng-with other additional
information suppllec.Tlie. State-has
submitted a.1977 TSP'emission.
inventory for the Mobile nonattainment
area;,whih-is-acceptable-under EPA
guidance.

Comment-The-commenter has been
unable to inspect allrelevant documents
relating to-the-propose dlAlaba m a SIP as
of August16 1979. Certaiproposed or
approved amendments to Alabama
regulations were not available or-were
not identified a s approvaL by Alabama.
The complete "reorganized"'regulations
were not available forreview;

AgencyResponse: The SIP-revisions
submitted.by the Alabama.Air-Pollution"
Control Commissiorwere forwarded tcs
the libraryfiles-at the locations-isted in
the-proposal notice.Withinthe materiaE
forwarded to the library fires~was:a
sectionr identified as "Chapter8
Amendments to Rules-and Regulations."
This sectionwcontained herevisedmlesi
and regulatfons whicILrthe AAPWCC
adopted and'submittudias-necessary to:
meet the'NAAQS fothe'TSP andozone
nonattainment areas. .There is- a
statement intherevised,regulations
(Chapter16, "Permits") which-mar-have
caused confusion concerninga.
"reorganization" of the.regulationB4 This.
statement reads"'The requirements-
contained- in Section-16.1.1 through
Section 16.3.11 are a reorganization of
existing;regulationspresently contained
ir ParLL12 of thwAlabama Air. PolFution
ControliCommission Ruleaand,
Regulations." :art .12.contaihed.the
regulations goveming.permits The
"reorganization" consisted-ofa,
rearrangement and.renumbering-
consistent-with thenumbering-in
Chapter 16. There.have been no
substantive, changes, in.these.
regulations. There isnoiimpact from the.
reorganizationon the-Part-D
(nonattainment) SIP-revisions.

Comment An extension of the public.
comment perfod to and including
September 20,1979,should be granted in
order to allow review of all materials
that should be on file. --

Agency Response: Those revised
portions-of the SIPsubmittedby the
State for approvalhave been on file
during the public availability and
commentperiods (May9,-1979 through
August 20",1979]. The presentversiorrot
the approved Alabama SIP, including
past revisions, is-maintained orr file
(EPA Washington Library-and EPA
Region IV Library). Thereis no reason
for extendihg thepublic comment-
period.

3' National] Comment Responses.
Comment andResponserOne

commenter'submitted extensive-
comments which it requested be"
considered-partof the record for-each
state plan. Each of-the points-raised by
the commenter and EPA!s response -

follow. Although some-of the issues-
raised are not relevant to provisions in
Alabama's submission; EPA is notifying

the public of its responsL-tothese
comments at this time.

1. The commenterasRed that
comments Whas previously-submitted
on the Enffssion:Offsevlhterpretative,
Ruling as revised'oirranuary-16 1979(44
FR 3274), belincorporated by-reference
as part of their commentsr on each-stale
plan. EP.kwill7respoidtia those
commentTiri- response tr comnments
on the OffsetRuling.

Z.TeImcommenterobfedtied to general
policy guidance:issuecrby EPA. on:
grounds thatEPA's guidance ismore
stringent than:requfre&Eby the Act.- Such
a general comment concerning]A's
guidanceis-not'relevantto EPA-s-
decisiorr tapprove-ordisapproveae SIP
revisiorsince that! die msFonrest on
whethertei'revsiorstatisfi-esthe
requirements of S-ectoibirl'(a]rl
However EPA has-considered the
comment andlconcluddthat its-
guidance conforms: o-the statutory-
requirements;

3. The commenterrmtedthattfiE
re cent. courffcecisibm orEPA''
regul ations forprevenffoir ofsfgnffrant
deterioratfonrPSDjof afrquaitaffects
EPA'snew-source review tNSRT
requiremenTs-for P Dplarr as wef.
(Thedfecfsionrfs-AaBamPawer Lo: v.
Costre, 1ERC7122:D:CCir- Junre181
1979]'. In fie-commenterl-vew-, the
court'srulngs: on:thed-eff-onof
"sourcL-,""tmodicatfon, "=an.' p o ten tia
to eir 'shonuldapplkrta PartUas-welr
as PSUprograms. In-addition. the,
commenterbei-eves'that the-court
decision precludesEPA Afomrrequiring
Part D review of sources-locatedin
designated clearr areas.

The preamble to- the Einissibn Offset
Interpretative Ruling. as-revisedfanuary
16.1979; explains--thafthea
interprethtions fir the-Ruling of the-terms
"source= '"inaor modification,'"and
"potential tbemW'"anthe areas-fr
whiclrNSRt appliesgoverr-StatepIans
under PartD (44 FR 3275coL 3 through
3276 col 1, -anuary 16.1979) lIn
proposed ru'es publishecrin the.Federal
Register onSeptember-5 1979. [44lFR
519241, EPA, explained ft-vfewsnarhow
the Alobama Power decfsiorr affects
NSR requirements for Sfatetart I)
plans. The September5, 1979 proposal
addressed some oftheffissues raised by,
the-commenter. To-the extent necessary,
EPA will respondfit greater detaiffto the
commenters' concerns in its-response for
comments-o n  the-S-eptnmiber 5', 1979;
proposal and 'foritszresponse-to
comments on-the Offset-Rulin-

As part of the September 5,1979
proposal. EPA proposed'regulatins for
Part;D plans-fn section:40 CFR51.18G.
EPA also proposed, fornow. to approve
a SIP revisioxrif-it satisfies, either

Federaf Register / Vol. 44,
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existing EPA requirements, or the
proposed regulations. Prior to
promulgation of final regulations, EPA
proposed to approve.State-submitted
relaxations of previously-submitted
SIPs, so long as the revised SIP meets all
proposed EPA requirements. To the
extent EPA's final regulations are more
stringent than the existing or proposed
requirements, States will have rine .
months, as provided in Section 406(d) of
the Act, to submit revisions after EPA
promulgates the final regulations. Since
the Alabama NSR program satisfies
existing requirements for-Part D, it is
fiow being approved.

In some instances, EPA's approval of
a State's NSR provisions, as revised to'
be consistent with EPA's proposed or
final regulations, may create the need
for the State to revise its growth -
projections and provide for idditional
emission reductions. States will be
allowed additional time for such
revisions after the new NSR provisions
are approved by EPA.

4. The commenter questioned EPA's
alternative emission reduction options
policy (the "bubble" policy). As the
commenter noted, EPA has set forth its
proposed bubble policy in a separate
Federal Register publication. 44 FR 3720
(January 18, 1979]. EPA will respond to
the comments on the "bubble" approach"
in the final "bubble" policy statement.

5: The commenter questioned EPA's
requirement for a demonstration that
application of all reasonably available
control measures (RACM would not
result in attainment any faster than
application of less than all RACM. In
EPA's view, the statutory deadline is
that date by which attainmerit can be
achieved as expeditiously as,
practicable. If application of all RACM
results In attainment more expeditiously
than application of less than all RACM,
the statutory deadline is the earlier date.
While, there is no requirement-to apply
more RACM than is necessary for
attainment, there is a requirement to
apply controls which will ensure
attainment as soon as possible.
Consequently, the State must select the
mix of control measures that will
achieve the standards most_
expeditiously, as well as assure
reasonable further progress.

The commenter also suggested that all
RACM may not be "practicable." By
definition, RACM are only'those
measures which are reasonable. If a
measure is impracticable, it would not
constitute a reasonably available.
control measure.

6. The commenter found the
discussion in the General Preamble of
reasonably available control technology
(RACT) for VOC sources covered by

Control Technique Guidelines (CTGs) to
be confusing in that it appeared t6
equate RACT with the guidance in the
CTGs. EPA did not intend to equate
RACT with the CTGs. The CTGs
provide recommendations to the States
for determining RACT, and serve as a
"presumptive norm" for RACT, but are
not intended to define RACT. Although
*EPA believes its earlier guidance was
clear on this point, the Agency has
issued a supplement to the General
Preamble clarifying the role of the CTGs
in plan development. See 44 FR 53761
(September 17, 1979).

7. The commenter suggested that the
revision of the ozone standard justified
an extension of the schedule for
submission of Part D plans. This issue
has been addressed in the General
Preamble, 44 FR 20377 (April 4, 1979).

8. The commenter questioned EPA's
authority to require States to consider
transfers of-technology from one source
type to another as part of LAER
determinations. EPA's response to this
comment will be included in its
response to comments on the revised
Emission Offset Interpretative Ruling.

9. The commenter suggested that if a
State fails to submit a Part D plan, or the
submitted plan is disapproved, EPA
must promulgate a plan under Section
110(c), which may inclilde restrictions
on construction as provided in Section
110(a)(2)(I). In the commenter's view, the
Section 110(a)(2)(I) restrictions cannot
be imposed without such a federal
promulgation. EPA has promulgated
regulations which impose restrictions on
construction on any nonattainment area
for which a State fails to submit an
approvable Part D plan. See 44 FR 38583
(July 2, 1979). Section 110(a)(2)(I) does
not require a complete federally-
promulgatedSIP-before the restrictions
may go into effect.

Comment: Another commenter, a
national environmental group, statdd
that the requirements for an adequate
permit fee system (Section 110 (a)(2)(K)
of the Act), and proper composition of
State boards (Section 110(a)(2)(F)(vi)
and 128 of the Act) must be satisfied to
assure that permit programs for
nonattainment areas are implemented
successfully. Therefore, while
expressing support for the concept of
conditional approval, the commenters
argued that EPA must-secure a State
commitment to satisfy the permit fee
andState board requirements before
conditionally approving a plan under
Part D. In those States that fail to correct
the omission withinthe required time,
the commenters urged that restrictions'
on construction under Sedtion . I
110(a)(2)(I) of the Act must-apply.

, Response: To be fully approved under
Section 110(a)(2) of the Act, a State plan
must satisfy the requirements for State
boards and permit fees for all aeas, I
including nonattainment areas. Several
States have adopted provisions
satisfying these requirements, and EPA
is working with other States to assist
them in developing the required
programs. However, EPA does not
believe'these programs are needed to
satisfy the requirements of Part D.
Congress placed neither the permit fee
nor the State board provision in Part D.
While legislative history states that
these provisions should apply in
nonattainment areas, there is no
legislative history indicating that they
should be treated as Part D
requirements. Therefore, EPA does not
believe that failure to satisfy these
requirements is grounds for conditional
approval under Part D, or for application
of the construction restriction under
Section 110(a)(2)(I) of the Act.

Attainment Dates
The 1978 edition of 40 CFR Part 52

lists in the subpart for Alabama the
applicable deadlines for attaining
ambient standards (attainment dates)
required by Section 110(a)(2)(A) of the
Act. For each nonattainment area whore
a revised plan provides for attainment
by the deadlines required by section
172(a) of the Act, the new deadlines are
substituted on Alabama's attainment
date chart in 40 CFR Part 52., The earlier
attainment dates under Section
110(a)(2)(A) will be referenced in a
footnote to the chart. Sources subject to
plan requirements and deadlines
established under Section 110(a)(2)(A)
prior to the 1977 Amendments remain
obligated to comply with those
requirements, as well as with the new
Section 172 plan requirements. -

Congress established new attainment
dates under Section 172(a) to provide
additional time for previously regulated
sources to comply with new, more
stringent requirements and to permit
previously uncontrolled sources to
comply with newly applicable emission
limitations. These.new deadlines were
not intended to jive sources that failed
to comply with pre-1977 plan
requirements by the earlier deadlines
more time to comply with those
requirements. As stated by
Congressman Paul Rogers in discussing
the 1977 Amendments:

Section 110(a)(2) of the Act made clear that
each source had to meet its emission limits
"as expeditiously as practicable" but not
later than three years after the approval of a
plan. This provision was not changed by the
1977 Amendments. It would be a perversion
of clear congressional intent to construe part
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D to authorize relaxation or delay of emission
limits for particular sources. The added time
for attainment of the national ambient air
quality standards was provided. if necessary,
because of the need to tighten emission limits
or bring previously uncontrolled sources
under controL'Delays or relaxation of
emission limits were not generally authorized
or intended under part D.
(123 Cong. Rec. H 11958, daily ed.
November 1,1977].

To implement Congress' intention that
sources remain subject to pre-existing
plan requirements, sources cannot be
granted variances extending compliance
dates beyond attainment dates
established prior to the 1977
Amendments. EPA cannot approve such
compliance date extensions even though
a Section 172 plan revision with a later
attainment date has been approved.-
However, a compliance date extension
beyond a pre-existing attainment date
may be granted if it will not contribute
to a violation of an ambient standard or
a PSD increment.*

In addition, sources subject to pre-
existing plan requirements may be
relieved of complying with such
requirements if a Section 172 plan
imposes new, more stringent control
requirements that are incompatible with
controls required to meet the pre-
existing regulations. Decisions on the
incompatibility of requirements will be
made on a case-by-case bais.

approve the plan, or to find the
condition has not been met, withdraw
the conditional approval and disapprove
the plan. If the plan is disapproved the
Section 110(a][2][)M restrictions on
construction will be in effect.

3. If the State fails to timely submit the
required materials needed t6 meet a
condition, EPA will publish a Federal
Register notice shortly after the
expiration of the time limit for
submission. The notice will announce
that the conditional approval Is
withdrawn, the SIP is disapproved and
Section 110(a)(2](1) restrictions on
growth are in effect.

Certain deadlines for satisfying
conditions are being promulgated today
without prior notice and comment. EPA
finds that for good cause, notice and
comment on these deadlines are
unnecessary and contrary to the public
interest. See 5 U.S.C. Section 553(b](B)
(The Administrative Procedures Act).
The State is the party responsible for
meeting the deadlines and the State has
requested this extension of the
deadlines from December 15,1979, to
February 15,1980. This is because the
State must have the additional time in
the complete SIP revision process. In
addition, the public has had an
opportunity to comment generally on the
concept of conditional approval and onwhat deadlines should apply for these

.U3.UU~ 1.: JO,, '" ''

Conditional Approval conau l'Zs .1.V ow"o Uy Y 14,44 FR 42M (July 19,1979)).
EPA is taking final action to EPA finds good cause to make thi

conditionally approve certain elements conditional approval immediately
of the Alabama plan. A discussion of effective, because the Clean Air Ac
conditional approval and its practical restricts new construction where pl
effect appears in a supplement to the are not approved after June 30, 1979
General Preamble, 44 FR 38583 (July 2, making the conditional approval
1979). The conditional approval requires immediately effective will terminat
the State to submit additional materials restriction as soon as possible.
by the deadlines specified in today's Under Executive Order 12044, EP
notice. There will be no extensions of
conditional approval deadlines which required to judge whether a regula t
are being promulgated today. EPA will "significant" and therefore subject.
follow the procedures described below procedural requirements of the Ord
when determining if the State has whether it may follow other special
satisfied the conditions, development procedures. EPA label

1. If the State submits the required these other regulations "specialzed
additional documentation according to EPA has reviewed these regulation
schedule, EPA will publish a notice in determined that they are specialize
the Federal Register announcing receipt regulations not subject to the proce
of the material. The notice of receipt will requirements of Executive Order 1
also announce that the conditional
approval is continued pending EPA's -
final action on the submission.

2. EPA will evaluate the State's
submission to determine if the condition A qA c regm
is fully met. After review is complete, a
Federal Register notice will be published PMI
proposing or taking final action eitherto
find the condition has been met and TccdTox s rots* a . C')

See General Preamble for Proposed Rulemadng. & PWad CoPA C)
44 FR 20373-74 (April 4,1979]. b. RotofAOC of
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(Sections 110 and 172 of the Clean Air Act (42
US.C. 7410 and 7502))

Dated: November 16, 1979.
Barbara Blum,
ActhlgAdmi'straor.

This notice incorporates by reference
provisions approved by the Director of
the Federal Register on-May 18,1972.

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:
Subpart B-Alabama

1. In § 52.50 paragraph (c) is amended
by adding subparagraph (20) as follows:

§ 52.50 Identification of plan.

(c) The plan revisions listed below
were submitted on the dates specified.

(20) 1979 implementation plan
revisions for nonattainment areas (TSP
and ozone), submitted on April 19,1979,
(as clarified by a letter of August 10,
1979), by the Alabama Air Pollution
Control Commission. Conditional
approval Is given to the following
portions of the revisions: Permitting
requirements of Section 173 of the Clean
AirAct.

2. Section 5253 is revised to read as
follows:

§ 52.53 Approval status.
With the exceptions set forth in this

subpart, the Administrator approves
Alabama's plans for the attainment and
maintenance of tle national standards
under Section 110 of the Clean Air Act.
Furthermore, the Administrator finds the
plans satisfy all requirements of Part D,
Title 1, of the Clean Air Act as amended
in 1977, except as noted below.

3. Section 5254 is revised to read as
follows:

§ 52.54 Attainment dates for national
standards.

The following table presents the latest
dates by which the national standards
are to be attained.*

*Sources subject to plan requirements and
attainment dates established under Section
110(a)(2)(A) prior to the 1977 Clean Air Act
Amendments remain obligated to comply with those
requirements by the earlier deadlines. The earlier
attaInment dates are set out at 40 CFR 5224 (1978].
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Air quality control region Particulae matter Sulfur oxides NtJrogen Carbon
dioxide monoxide

Primary Secondary Primary Secondary

East Alabama Intastate_..... ( ( (9 (9 (
Metroporitan Bkimngham Intrastter

a. Jefferson County' (9 (I -() may
31.11975

b. RestofAC. ( ( ) (d) (), (d) May31,
1975.-

Mobile (Alabama)-Pensacola-Panama
City (Flodda )Souten Mississippi
Interstate.

a. Mobile County-..... . . ) 0 (T- ( (9 ()
b. RestotAQCR e (l ( ell () (9)

SoutheastAlabam 0.... (9 () (d) () (9 (9
Tennessee River Valley (Alabama)-

Cumberland Mountains (Tennessee)
Interstate:

a( Colber County+ (M ( ) (
b. Jackson County+ M.. . (9 (l ( (d) (
c. Lauderdale County .... (9 (9) (9) () (9 (
d. Madison County_. .). ( (9 () (9) (4) (9)
e. Morgan County - (9 (9 (9 ( )9 (9
f. Rest orAC . ..... () (9 (9 () ( (

For more precise delineation, see § 81.301 of this chapter. .
July 1975.

6 5 years from plan approval or promulgation.
Air qarjt levels presently below pnrmary standards of area Is undassifiable.-

' Ak quality levels presently below secondarytstandard or area Is unclassillabte.
*Decem 3l, 1982. ,
'June 1987.

4. A new § 52.58 is added as follows:

§ 52.58 Rules and regulations.
(a) Part D conatitional approval. The permitting requirements submitte

ant to Part D of Title I are approved on Condition that the State'accomp
submit to EPA the following by February 15, 1980.

(1) The State will revise the applicability section, of the permit requ
(16.3.2(c)) to apply to those sources significantly impacting a, nonattainmi

(2) The State will remove' the exemption under subparagraph 16.3.2(d)(
exempts those sources impacting a secondary nonattainment area from:
permitting requirements specified in Section 173 of the Clean Air Act.
[FR Doc. 79-3=5i Filed 11-23-79, &-45 amp]
BILLING CODE 6560-01-M

40 CFR Part 91

(FRL 1355-1]

Designation of Areas for Air Quality
Planning Purposes; Section 107-
Attainment Status Designations-
Colorado -.

AGENCY: Environmental Protection
Agency. -

ACTION: Final rule.

SUMMARY: This final rulemaking
changes the attainment status of the El
Paso (Colorado Springs), Laruner (Fort
Collins) and Weld (Greeley) Counties.
These counties are redesignated to
"cannot be classified" for the primary
and secondary ozone standard.
DATES: Effective November 26, 1979. -

FOR FURTHER INFORMATION: Contaft
Robert R. DeSpam, Chief, Air Programs
Branch, Region VIII. (303) 837-3471.
SUPPLEMENTARY INFORMATION: These
counties are presently designated as
nonattainment for the ozone ambient air
quality standard. This designation was

based on the old standard of 0.08
per million (ppm). On February 8,
EPA revised the standard to 0.12
Review of the air quality monitor
data showed no violations of this

revised standard.
The Colorado Air Pollution Co

Commission redesignated these
to "cannot be classified" rather t
attainment for the following reas
The Fort Collins monitored data
just within the standard. (2) The
monitored data showed an upwa
trend. (3) The Colorado Springs r
was not located at the point of ei
maxumum concentration

In the interim, the Colorado Ai
Pollution Control Division will: (1
install an additional monitor in

-Colorado Springs to record the
downwind concentration of ozon
continue operation of the Greele,
Fort Collins monitors; and (3) mv
downwind transport of ozone fro
Denver to Lanmer andWeldcou

On August 17,1979, EPA props
the Federal Register this change

attainmeit status and requested
comments. One comment was received
which suggested revising the boundaries
of the El Paso County designated area
so that the problem can be Isolated to a
specific area.

r) EPA's countywide designation Is
based on the fact that the geographic
extent of ozone violations cannot be

( precisely defined. In addition, since
ozonelevels in excess of the standard
have been shown to exist many miles
downwind of urban areas, the areas

My31, designated, as nonattainment should
1975. reflect this phenomenon through at least

a countywide designation.
The August :17.1979, proposal

contained a statement regarding EPA's
e'} policy for redesignating areas under
( Section 107 of the Act which could be
(,, misconstrued. In general, EPA will
( support redesignation of an area from

nonattamment under two circumstances.
First, if sufficient data becomes
available to demonstrate attainment, the
area may be redesignated to attainment.
Second,. if the data used for the original
designation is determined to be
inadequate and the actual status of the
area is unknown, the designation may
be changed to "cannot be classified".

. pursu- In this case, the original designations
ilish and were based upon measured violatons of

the previous ozone standard of .08 ppm.
irements However, since violations of the new
ent area. standard of .12 ppm have not been
5) Which measured in any of the areas in

certain question, there is not adequate data to
support the original nonattaininent
designation. Unfortunately, there Is still
uncertainty as to whether the areas
should be designated ap attainment.
Thus, as discussed above, the State has

parts elected to designate the areas t~o "cannot
1979. be classified" until more data Is

ppm. available.
rng This notice of final rulemaklilg III

issued under the authority of Section 107
of the Clean Air Act as amended.

ntrol, Dated: November 1, 1979.
ountes, Barbara Blum,
bran, Atnidusutr
ons: (1 ActinA diwtrt or.
was Title 40, Part 81. of the Code of Federal
Greeley Regulations is amended as follows:
rd In Sectior,81.306 the designated areas
aonitor in the attainment status designation
cpected table for ozone are revised to read as

follows:
r) § 81.306 Colorado.

Colorado--CO

e; (2)
y and
estigate
in
nties.
ised in
in

Does nct meet the
prnmary standards Cannot be classified

Designated aread or bettor than "
national standard

AQCR 2-L.- ...... .- X
AQCR 4-El Paso

County - X

1 4
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Colorado-O-Continued

Does not meet the
Smarystandards Cannot be dasaed.

Designated ares or better than
national standard

Remainder of
AOCR 4-

[FR Doc. 79-36212 Filed 11-23-79; 8:4 am]

BILLING CODE 6S60-01-M

DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Health Care Financing Administration

42 CFR Part 405

Medicare Program; Payment for
Inpatient Services of Foreign Hospitals

AGENCY: Health Care Financing
Administration, (HCFA), HEW.
ACTION: Final rule.

SUMMARY: These regulations provide for
payment based on100 percent of
customary charges for covered inpatient
hospital services furnished by foreign
hospitals that elect to receive payment
directly from the Medicare program. If
the foreign ho.pital does not elect to
receive payment directly, the Medicare
beneficiary will be reimbursed based
upon the hospital's reasonable charges,
upon submitting an itemized bill to the
program. The purpose of the
amendments is to entourage foreign
hospitals to bill the Medicare program
directly for services furnished to
Medicare beneficiaries. The
amendments also will,simplify the
administrative requirements for ,
processing claims forreimbursement
from foreign hospitals.
EFFECTIVE oATE: These amendments
shall be effective with admissions on or
after January 1,1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Hugh McConville (301) 594--9682.
SUPPLEMENTARY INFORMATION:

Background

Section 1814(f) of the Social Security
Act provides Medicare payment for
covered care furnished by foreign
hospitals in two specific instances:

1. Emergency inpatient hospital
services, if the beneficiary is inside the
United States (or the beneficiary is in
Canada while traveling to or from
Alaska, without unreasonable delay, by
the most direct route) when the medical
necessity occurs, and the foreign
hospital is closer or substantially more
accessible to the site of the emergency

than the nearest United States hospital
which is adequately equipped and
available.to treat the emergency; and

2. Inpatient hospital services, if the
foreign hospital is closer or substantially
more accessible to the beneficiary's
United States residence than the nearest
United States hospital which is
equipped and available to treat the
beneficiary's illness or injury.

The restrictions imposed by section
1814(f) regarding the foreign hospital
being closer to, or substantially more
accessible than, the nearest hospital in
the United States, mean that services
furnished in any foreign country other •
than Canada or Mexico could not
qualify for reimbursement.

The Medicare program presently pays
foreign hospitals, subject to deductible
and coinsurance amounts, the lesser of
(1) 90 percent of the hospital's average
inpatient per diem cost of services to all
patients as determined by third-party
nongovernmental payers, or (2) 85
percent of the hospital's customary
charge for the services furnished to
Medicare beneficiaries. (See Foreign
Hospital Supplement HIM-37).

Canadian hospitals are reluctant to
accept reimbursement from the
Medicare program on less than 100
percent of their average per diem
charges. Based on information furnished
by officials of the Canadian Department
of Health and Welfare, we determined
that the average per diem rate charged
by Canadian hospitals is, in fact, the
same as their average per diem costs.
We also determined that their per diem
costs are less than the costs
reimbursable by the Medicare program
since their costs do not include certain
items, such as mortgage interest and
medical education salaries, which are
included by Medicare in the
determination of "reimbursable cost" for
domestic providers. Canadian officials
state that acceptance of payments based
on less than 100 percent of their average
per diem charges would constitute a
Canadian subsidy of hospital services
furnished to U.S. residents. The officials
also object to the submission of cost
reports in order to receive full
reimbursement from the Medicare
program for their costs, because the time
and cost necessary to prepare these
reports would not be justified for the
relatively few services furnished to
Medicare beneficiaries.

The two methods for reimbursing
foreign hospitals provided by section
1814[f) are essentially the same as those
applicable to payments for domestic
emergency hospital services. If the
foreign hospital elects to claim payment
from the Medicare program for all
covered services furnished during a

calendar year, and agrees to comply
with certain payment procedures
prescribed in section 1866(a) of the Act,
it may be reimbursed on the basis of its
reasonable cost or customary charges,
whichever is less. If the foreign hospital
does not elect to claim payment from the
Medicare program directly, beneficiaries
submitting an itemized bill are
reimbursed based upon the hospital's
reasonable charges.

A hospitals reasonable cost is
determined in accordance with section
1861(v)(1)(A) of the Act, which
authorizes the Secretary to develop
regulations that "may provide for the
use of charges or a percentage of
charges where this method reasonably
reflects'the costs."

Notice of Proposed Rulemaking
A Notice of Proposed Rulemaking was

published on January 12, 1979 (44 FR
2618). The proposed rule provided that
"reasonable costs," as applied to foreign-
hospitals which qualify for payment
under these provisions would be 100
percent of their customary charges. We
based that proposal on the fact that the
charges imposed by Canadian hospitals
(which provide the vast majority of
services described in section 1814(f) of
the Act) and Mexican hospitals are, in
fact. equal to their costs in the efficient
delivery of needed health services.
Further, costs as determined in
Canadian hospitals are less than the
costs reimbursable for the Medicare
program to domestic providers and
charges imposed and the costs incurred
by Mexican hospitals are also less than
those of domestic providers(Medicare
payments are rarely made for services
furnished by Mexican hospitals because
the criteria in the law for establishing
the proximity of Mexican hospitals to
the site of any emergency that occurred
in the United States or to the Medicare
beneficiary's residence are seldom met.1

The only comment received on the
proposed rule supported its adoption.
Accordingly, we have adopted the rule
as proposed, except for some language
and editorial changes intended only for
clarification purposes..

Final Rule
Under the authority of section

18 1(v)(1)(A), these amendments
provide that. beginning with admissions
after December 31, 1979, payment to
foreign hospitals that elect to receive
direct Medicare payments will be based
on 100 percent of the hospitals'
customary charges, subject to applicable
deductible and coinsurance amounts, for
covered hospital services furnished to
Medicare beneficiaries. The hospital
must establish its customary charges for
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the servicesby submitting an itemized
bill with each claim it files. This
precludes the necessity of foreign
hospitals filing cost reports to receive
full reimbursement of their costs. If the
foreign hospital does.not elect to claim
payment, beneficiaries submitting an
itemized bill may be reimbursed based
on the hospitars reasonable'chaiges in
accordance with 42 CFR 405.153(c)12), of
the regulations.

Since the objective of these
amendments is to encourage'foreign
hospitals to elect to bill the Medicare
program directly, we have also
simplified the administrative
requirements for processing-claims for
reimbursement from foreign hospitals.
This is accomplished, for example, by
the adoption of a singlexeimbursement
procedure and the opportunity for HCFA
to deal directly with each electing
hospital

Additionally, by encouraging foreign
hospitals to bill the Medicareprogram
directly, the regulation will be
advantageous to Medicare beneficiaries
in two ways: (1) The beneficiary will not
have to submit a bill; and (2) the
beneficiary will be liable only for the
applicable deductible and coinsurance
amounts. If the beneficiary submits a
bill, the beneficiary is statutorily liable
for the applicable deductible and
coinsurance amounts and 40 percent of
the hospital's reasonable charges for
routine services and 20 percent of
reasonable charges for ancillary
services, if the hospital makes -eparate
charges for these services. If the hospital
does not make separate charges for
routine or ancillary services, the
beneficiary would be'liable for one-third
of the hospital's reasonable charges for
all covered services. (See § 405.153(c)(2)
of the amendments, and section 1814
(d)(3) and (flf4) of the Act.) -

42 CFR Part 405 is.amended as set
forth below:

1. The table of contents is amended by
adding a new § 405.455 to Subpart D and
by changing the titles of §§ 405.658 and
405.659 in Subpart F to read as follows:

Subpart D-Principles of Reimbursement
for Provider Costs and for Services of
Hospital-Based Physicians

Sec.
405.456 Payment to a foreign hospital.

Subpart F-Agreements, Elections,
Contracts, Nominations, and Notices

405.658 Hospital election to receive health
Insurance payments.

See.
405.659 Reinstatement of hospital after

notice of failure to continue to comply.

2. Section 405.153(c) is revised to read
as follows:
§ 405.153 Payment for services; hospital
outside the United States.

(c) Payments. (1) Payment to a
Canadian or Mexican hospital for
inpatient services specified in
paragraphs. (a) and (b) of this section
and furnished either directly by the
hospital, or under arrangements made
by the hospital. shall be made in the
amountpecified in § 405.456, if:

(i) Payment would be made if a
provider agreement were in effectwith
the hospital;

(ii) The hospital files a statement of
electi6n to claim payment for all
covered services furnished during a
calendar year (see § 405.658); and

(iii) The hospital agrees to comply
with those terms of a provider
agreement thatrelate to charges and
refunds to patients, as specified in
§ 405.607.

(2) If the foreign hospital does not file
an election to claim direct payment from

'the Medicare program for covered
inpatient services furnished to a
Medicare beneficiary, payment will be
made to the beneficiary based on an
itemized bill of the hospital. In
accordance with sections 1814(dJ(3) and
1814(f)(4) of the Act, the payment
amount, which is subject to the
applicable deductible and coinsurance
amounts, shall be equal to the following:

(i) If the hospital makes separate
charges for routine and ancillary
services, 60 perdent of the hospital's,
reasonable charges for routine services
furnished in the accommodations
occupied by the Medicare beneficiary or
in semiprivate accommodations,
vhichever is less, and 80 percent of the

reasonable charges for ancillary
services for covered days in the benefit

-period.
[ii) If the hospital does not make

separate charges for routine'and
ancillary services, two-thirds of the
hospital's reasonable charges for all
covered services furnished in the benefit
period, but not to exceed charges based
on semiprivate accommodations.-

3. A new § 405.456 is addedto read as
follows:
§ 405.456 Payment to a foreign hospital.

(a) Section 1814(f) of the Act provides
for the payment of emergency and
nonemergency inpatient hospital
services furnished by foreign hospitals
to Medicare beneficiaries. Section
405.153, together with this section,

specifies the conditions for payment.
These conditions can result in payments
only to Canadian and Mexican
hospitals.

(b) Amount ofpayment, Effective with
admissions on or after January 1, 1980,
the reasonable cost for services covered
under the Medicare program furnished
to beneficiaries by a foreign hospital
shall be equal to 100 percent of the
hospital's customary charges (as defined
in § 405.455(b)) for the services. ,

(c) Submittal of claims. The hospital
must establish its customary charges for
the services by submitting an itemized
bill with each claim It files in
accordance with its election under
§ 405.658.

(d) Exchange rate. Payment to the
hospital will be subject to the official
exchange rate on the date the patient is
discharged and to the applicable
deductible and co-insurance amounts
described in § § 405.113-405.115.

4. The title and content of § 405.658
are revised to read as follows:

§ 405.658 Hospital election to receive
health Insurance payments.

(a) Applicability. The provisions of
this section apply to hospitals (both

'domestic and foreign) which qualify
under § 405.152 and § 405.153 to elect to
claim payment for all covered hospital
services furnished either directly by the
hospital or under arrangement with the
hospital during a calendar year. To be
eligible to file an election for a calendar
year, the hospital must not have
previously chirged, a beneficiary or any
other person on his behalf for covered
hospital services furnished in that
calendar year. The hospital's statement
of election must be filed on a form
designated by the Health Care Financing
Adminstration (HCFA).

(b) Statement of election. Under the
provisions of the statement of election,
the hospital agrees for the calendar year
of election:

(1) To comply with the provisions of
§ § 405.607-405.610 relating to charges
for items and services the hospital may
make to the beneficiary, or any other
person on his behalf.

(2) To comply with the provisions of
§ § 405.618-405.621 relating to proper
disposition of monies incorrectly
collected from, or on behalf of, a
beneficiary; and

(3) To request payment under the
Medicare program based on amounts
specified in § 405.456.

(c) Filing a statement of election. (1)
The hospital's statement of election,
must be signed by an authorined official
of the hospital andmust be submitted to
HCFA before the close of the calendar
year of election.
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(2) An election is submitted to HCFA

before the close of a calendar year only
if pbstmarked or received by HCFA
before the close of the calendar year of
election.

(3) If accepted by HCFA, the effective
date of the election shall be the earliest
day in the calendar year of election for
which HCFA determines that the
hospital has been in continuous
compliance with the requirements of
section 1814(d) of the Act

(d) Notification offailure to continue
to comply. HCFA will give the hospital
at least 5 days notice of its
determination that the hospital does not
qualify to claim reimbursement because
of its failure to continue to be in
Cmpliance with the elements of its
election, or of its failure to continue to
be ahospital. The notice will: (1) State
the calendar year to which-the
determination applies;

(2) State the effective date of the
determination;

(3] State that the determination
applies to claims filed by the hospital for
services furnished in the applicable
calendar year to beneficaries who are
accepted as patients (inpatients and
outpatients) on or after the effective
date of the determination; and

(4) Inform the hospital of its right to
appeal the determination.
. [e)Appea by hospital. Any hospital
dissatisfied with a determination that it
does not qualify to claim reimbursement
shall be entitled to appeal the
determination as provided in Subpart 0
of this part.

5. The title and conent of § 405.659
are revised to read as follows:

§405.659 Reinstatement of hospital after
notice of failure to continue to comply.

If a hospital is notified by HCFA of its
ineligibility ta receive reimbursement for
a calendar year (see§ 405.658(d)), the
hospital may not file another election to
claim payment from the Medicare
program until HCFA finds that:

(a) The reason for its ineligibility has
been removed; and

(b) There is reasonable assurance that
it will not recur.
(Sacs. 110 1814 (b), (d), and (), 1861(v), and
1871 of the Social Security Act (42 U.S.C.
1302,1395f (b], (d), and (0i, 1395xfv), and
1395hh].
(Catalog of Federal Domestic Assistance
Program No. 13.773. Medicare-Hospital
Insurance; No. 13.774, Medicare-
Supplementary Medical Insurance)

Dated: September 28.1979.
Leonard D. Schaeffer,
Adm istrator Health Gore Financing
Administration.

Approved. November 5,1979.
Nathan j.Stark,
Acling Secretary.
(FR Dor. 79-303 Mied 1X-2--M9 &45 as)
BIING CODE 4110-35-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Ch. II, Appendix

[Public Land Order 5687]

Restoration of Certain Lands To
Navajo Tribe

AGENCY. Bureau of Land Management.
Department of the Interior.
ACTION: Public Land Order.

SUMMARY: Public Land Order 587
concerns the restoration of lands to the
Navajo Tribe under Pub. L 93-493 which
were previously transferred to the
Bureau of Reclamation under Pub. L. 85-
868 and which are no longer needed by
the Bureau of Reclamation. The order
restores certain former tribal lands that
were used for the Glen Canyon Unit of
the Colorado River Storage Project.
EFFECTIVE DATE: November 14,1979.
FOR FURTHER INFORMATION AONTACTL.
David Williamson. Senior Staff
Assistant for Land Management Bureau
of Reclamation, Department of the
Interior, Washington, D.C. 20415,
Telephone (202) 343-5204.

Transfer of Lands to the Navajo Tribe of
Indians

By virtue of the authority vested in the
Secretary of the Interior by the Act of
October 27,1974 (88 Stat. 1488), (the
Reclamation Development Act of 1974),
it is ordered as follows:

1. The following described
reclamation-withdrawn public lands in
Conconino County, State of Arizona, are
hereby added to and made apart of the
Navajo Indian Reservation and shall
hereafter be held by the United States in
trust for the Navajo Tribe of Indians,
and shall be subject to all laws and
regulations applicable to the Navajo
Indian Reservatiom

A tract of land situated In the Southeast
Quarter of the Southeast Quarter (SEYSEY4)
of Section 8. the Southwest Quarter (SW%)
of Section 9. Section 10, the East Half of the
Northeast Quarter (EiNE%) of Section 17.
Section 2L. and the Northeast Quarter of the
Northeast Quarter (NE%NEVo) of Section.2M
all in Township 41 North. Range 9 East, Gila

and Salt River Meridian. containing 8
acres, more or less, and more paxticularly
described as follows:

Beginning at a point being the coner
common to Sections 21. 22. 27, and 2a. thence
South 0O0 '30" West. a distance of 1141.0
feet along the line commoa to Sections 27 and.
28; thence North 5237OO0" West. a distance of
170.0 feet; thence North er2'O0" West, a
distance of 419.0 feet; thence North 44s.'0*
East. a distance of7 0 feet: thence North
78"52"" East. a distance of 340.0 feel: thence
North 42"'0O' East. a distance of 173.0 feet;
thence North 22"14'O(Y West a distance of
457.0 feet; thence North 16"37"'0" East a
distance of 211.0 feet to a point on the section
line common to Sections 21. and 28. being
North 89'5WW' West. a distance of 132.0 feet
from the corner common to Sectionsl. 22.
27, and 2'thence North 4W"4400' West. a
distance of 218.0 feet; thence North 16i T '
West. a distance of 1953 feet: thenceNorth
40460O" West. a distance of 1685 feet:;
thence North 3t'45'00' East. a distance of
158.0 feet; thence North 72"54"00 West, a
distance of 408. feet; thence North 1735' 00
West a distance of 217.0 feet thence North
10"51'0" East. adistance of272.9 feetz thence
South 7935'00" West. a distance of 802.0 feet;
thence North 22"13'00 West. a distance of
124.9 feet: thence North 4-2ff00' East, a
distance of 339.7 feet; thence North 8"06O0f'
West. a distance of 135.0 feet; theme North
30"3'00" East. a distance of 200.0 ftimthence
North 7511'00" West. a distance of 415.0 feet;
thence North ('5530"' West. a distance of
178.8 feet; thence South82"7''" West, a
distance of 430.0 feet; thence North 83"1a4'
West. & distance of 1544) feet; thence North
19"1B'0" West. a distance of 15&0 feet;
thence South 80443o' West. a distance of
388.3 feet; thence North 6417W' West a
distance of 370.0 feet: thence North 183O'0o"
East, a distance of 460.0 feet to a point on the
Quarter line of Section 21. being North
89'5&0" West a distance of 1782 feet from
the Center Quarter corner of Section
21;thence North 495'0" West, a distace of
615.8 feet: thence North 07"3'O0" East. a
distance of 87.0 feet: thence North 29"O9wOO*
East, a distance of 281.0 feet; thence North
52"30'00" East. a distance of 247.0 feet; thence
North O54'00 East, a distance of 141.0 feetz
thence North 1704'0O" West, a distance of
309.8 feet; thence North 79"14'o' West. a
distance of 290.5 feet; thence North o1'4i W'
West. a distance of4o. feet; thence North
08"13'00" East. a distance of 197.7 feet; thence
North 2TW8'0 East. a distance of 242.0 feetz
thence North 6"10Yo0o East. a distance of
128.0 feet: thence North 0716'0" East- a
distance of 350.9 feet: thence North e2'57"00'
East. a distance of 121.0 feetto a pointonthe
sectloaline common to Section1i and z.I
being North 891'00" West. a distance of
3019 feet from the Quarter comer common to
Sections 15 and 21: thence North oe22o00
East a distance of 3582 feet: thence South -

77*39'00" West a distance of 138.7 feet;
thence North 74%17'00' West, a distance of
240.0 feet. thence North 0243'0" East.a
distance of 270.8 feet: thence North 62 i'
West & diatance of165.5 feet; thence North
00'25'" West. a distance of 160.3 feet;
thence South 44C00 Eastka distance of
13.Z feet: thence North °25'0W West. a
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distance of 119.4 feet; thence North 20'51'00"
East, a distance of 91.0 feet; thence North
81026'30" East, a distance of 99.1 feet; thence
North 0053'30" West, a distance of 235.5 feet;
thence North 27*48'00" East, a distance of
125.3 feet; thence North 87*20'00"'East, a
distance of 131.9 feet; thence North 05*28'00"
East. a distance of 191.0 feet; thence North
13*50'00" West, a distance of 98.5 feet; thence
North 47'39'00" West, a distance of 1,064.3
feet; thence South 70°14'00" West. a distance
of 62.0 feet; thence North 37*44'00" West, a
distance of 122.6 feet; thence North 05°44'00"
West, a distance of 121.6 feet; thence North
15°40'00' East, a distance of 69.0 feet to a
point on the Quarter line of Section 16, being
North 89°54'00" West a distance of 1,315.8
feet from the center Quarter comer of Section
16; thence North 36*03'00" West a distance of
134.9 feet; thence North 84°49'30" West, a
distance of 183.7 feet; thence North 42*35'30"
We~t, a distance of 182.5 feet; thence' South
80°33'00" West, a distance of 263.3 feet;
thence South 37*27'30" West a distance of
124.0 feet; thence North 42*02'00" West. a
distance of 196.6 feet; thence South 52*51'00"
West, a distance of 106.3 feet; thence North
53*50'00" West, a distance of 80.9 feet; thence
South 50*37'00" West, a distance of 59.3 feet;
thence South 20°07'00" East a distance of
89.4 feet; thence South 23*11'00" West, a
distance of 94.1 feet; thence South 69°20'00"

West a distance of 108.1 feet to a point on
the Quarter line of Section 16, being South
89054'00" East. a distance of 179.7 feet from
the Quarter comer common to Sections 16
and 17; thence South 16°27'00' West, a
distance of 154.3 feet; thence South 70*56'00"
West, a distance of 45.4 feet; thence North
69*19'30" West. a distance of 77.0 feet; thence
North 1655'30" East. a distance of 78.6 feet;
thence North 14034'30" East a distance of
143.9 feet; thence North 39*50'00" East. a
distance of 96.6 feet; thence North 03057'00"
West, a distance of 230.2 feet; thence South
84'14'30" West a distance of 53.9 feet; thence
North 30029'00 ' West, a distance of 88.2 feet;
thence North 13042'00" West, a distance of
113.7 feet to a point on the-section line
common to Sections 16 and 17, being North
00007'00" East, a distance of563.7 feet from
the Quarter comer common to Sections 16
and 17; thence North 12'57'00" West, a
distance of 142.1 feet; thence North 47016'30"
West, a distance of 155.8 feet; thence North
22*13'00" West a distance of 173.2 feet;
thence South 79'17'30" West. a distance of
55.6 feet; thence North 0134'30" East. a
distance of 70.0 feet; thence North 50034'30"
West, a distance of 102.4 feet; thence North
71*17'30" East, a distance of 95.7 feet; thence
North 11°14'00" West a distance of 209.8 feet;
thence North 15*05'30" West. a distance of
76.8 feet; thence North 17'32'30" East, a-'
distance of 127.6 feet; thence North 36005'30"
West, a distance of 160.9 feet; thence North
37*31'30" West, a distance of 112.9 feet;.
thence North 82"07'00" West, a distance of
86.8 feet; thence North 41030'30" West, a
distance of 116.2 feet; thence North 4615'00"

West, a distance of 156.3 feet; thence North
23'19'30" East, a distance of 284.0 feet; thence
North 47"48'30" East, a distance of 342.4 feet;
thence North 34*59'00 ' West, a distance of
122.8 feet; thence North 78*32'30" West, a
distance of 110.4 feet; J.hence North 4643'30"

West, a distance of 104.3-feet to a point on
the section line common to Sections 8 and 17,
being West a distance of 607.3 feet from the
comer common to Sections 8, 9, 16, and 17;
thence North 13*07'30" West a distance of

-85.2 feet; thence North 02*53'30" East, a
distance of 326.2 feet; thence North 09033'30"
East, a distance of 194.1 feet; thence North
2327'00" East, a distance of 229.7 feet; thence
North 37*56'00" East, a distance of 248.8 feet;
thence North 62=25'00' East, a distande of
103.8 feet thence North 81*34'30" East, a
distance of 174.5 feet; thence North 36'01'00"
East, a distance of 119.7 feet to a point on the
line common to Sections 8 and 9; said point
being North 00*04'00" East a distance of
1,177.1 feet from the comer common to
Sections 8, 9, 10, and 17; thence North
36001'00" East,-a distance of 23.8 feet;. thence
North 55*29'00"East a distance of 210.5 feet;
thence North 70°56'00" East, a distance of
259.0 feet; thence South 86*28'00" East, a
distance of 201.4 feet; thence North 81015'30"

- East. a distance of 160.4 feet; thence South
72*36'30" East, a distance of 191.6 feet; thence
-North 77°14'00" East a distance of 153.5 feet;,
thence South 65°09'00' East, a distance of
181.0 feet -thence South 42°50'00" East, a
distance of 335.2 feet; thence South 21*57'00"
West,. a-distance of 202.8 feet; thence South
06*22'00" East. a distance of 174.0 feet; thence
South 15'38'00" West, a distance of 208.9 feet;
thence South 6614'00" West. a distance of
161.6 feet; thence South 60044'00" East, a
distance of 109.2 feet; thence South 18*51'00"
West, a distance of 114.0 feet; thence South
41*05'00"West, a distance of 118.8 feet;
thence South 78*34'00" East, a distance of
102.2 feet; thence North 81°39'00" East, a
distance of 142.8 feet; thence South 58*47'00"
East, a distance of 328.9 feet; thence North
76*04'00" East, a distance of 190.9 feet; thence
South 4652'00" East, a distance of 98.7 feet to
a point on the section line common to
Sections 9 and 16, being North 89'57'00"
West, a distance of 633.8 feet from the
Quarter comer common to Sections 9 and 16;
thence South 13001'30" East, a distance of
248.2 feet; thence South 04°18'30" East, a
distance of 119.5 feet thence South 78°53'00"
East, a distance of 173.5 feet; thence South
52*11'00" East, a distance of 117.4 feet; thence
South 04°04'30" East, a distance of 127.7 feet;
thence South 19°31'30" West, a distance of
175.7-feet; thence South 38°47'30" East, a
distance of 261.4 feet; thence South 17*49'00"
East. a distance of 374.0 feet; thence South
06'09'00" East, a distance of 134.8 feet; thence
South 40*30'30" West, a distance of 136.2 feet;
thence South 03°53'00" East, a distance of
95.1 feet; thence Soith 44"14'30" East, a
distance of 191.7 feet to alpoint on the
Quarter line of Section.16, being North
00°07'00" East, a distance of 849.4 feet from
the Center Quarter comer of Section 16;
thence South 54*25'00" East, a distance of
168.5 feet; thence North 42042'00" East, a
distance of 105.8 feet; thence North 11°11'00"
West. a distance of 281.0 feet; thence North
25051'00" East, a distance of 180.7 feet; thence
North 30043'00 ' ' East, a distance of 273.4 feet;
thence North 29'55'00" East, a distance of
369.4 feet; thence North 53'03'00" East, a
distance of 200.4 feet; thence North 60°17'00'
East. a distance of 200.2 feet; thence North
67055'00" East, a distance of 123.3 feet; thence

North 23*46'00" East, a distance of 111.0 feet;
thence North 6715'00'' East, a distance of
93.2 feet; thence South 84*48'00" East, a
distance of 158.1 feet; thence South 53°31'00"
East, a distance of 335.3 feet; thence South
07°37'00 ' West, a distance of 105.8 foot:
thence South 46*13'00" East, a distance of
209.7 feet; thence South 12°17'00" East, a
distance of 140.7 feet; thence South 03°42'00"
East, a distance of 209.1 feet; thence South
79*57'00" East, a distance of 205.2 feet, thence
North 88°50'00" East, a distance of 440.3 feet;
thence South 54'12'30" East, a distance of
37.7 feet; thence North 42°14'00' East, a
distance of108.6 feet to a point on the section
line common to Sections 15 and 10: thence
South 00*07'30" West along the East lines of
Sections 16 and 21, a distance of 9,480.7 feet,
more or less, to the point of beginning.

The above-described lands comprise
what is known as the Navajo Tribe
Antelope Creek Recreation •
Development Area and are shown on
Bureau of Reclamation drawing No. 557-
431-38, dated May 22, 1969, entitled
"Navajo Tribe-Antelope Creek
Recreation Development Area Survey
Traverse," on file and available for
pablic inspection in the office of the
Bureau of Reclamation, Department of
the Interior.

2. This transfer of title to the above-'
described lands is made in-
consideration of Navajo Tribal Council
Resolution numbered CJN-50-69, dated
June 3,1969, which more specifically
provides that the Navajo Tribe agrees
that of the 50,000 acre-feet of water per
year allocated to the State of Arizona,
pursuant to Article 111(a) of the Upper
Colorado River Basin Compact, 34,100
acre-feet shall be used for a coal-fired
powerplant, to be located on the Navajo
Reservation, for the lifetime of the
proposed powerplant or for 50 years,
whichever occurs first; and an estimated
3,000 acre-feet of water per year may'be
used for the Glen Canyon Unit of the
Colorado River Storage Project along
with its associated community and
recreation developments in Arizona.

Dated: November 14,1979.
Cecil D. Andrus,
Secretary of the Interior.
[FR Doe. 79-36214 Filed 11-23-7 ::45 am)

BILNG CODE 4310-09-M

DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Office of Education

45 CFR Part 185a

Emergency School Aid Act

AGENCY: Office of Education, HEW.
ACTION: Interim final regulations.
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SUMMARY. The Assistant Secretary for
Education adopts interim regulations for
the purpose of governing planning grants
and transitional grants under the
Emergency School Aid Act. These
interim final regulations are necessary
because it is not possible to use
proposed rulemaking procedures and
still make awards on a timely basis.
EFFECTIVE DATE: These interim final
regulations are expected to take effect
45 days after they are transmitted to
Congress. Regulations are usually
transmitted to Congress several days
before they are published in the Federal
Register. The effective date is changed if
Congress disapproves the regulations or
takes certain adjournments. If you want
to know the effective date of these
interim final regulations, call or write
the Office of Education contact ierson.
ADORESSE. Any comments or questions
concerning these interim final
regulations should be addressed to Mr.
Jesse J. Jordan. U.S. Office of Education.
Room 2007, FOB-6, 400 Maryland
Avenue, S.W., Washington, D.C. 20202.
FOR FURTHER INFORMATION CONTACT
Mr. Jesse J. Jordan (202) 245-7965.
SUPPLEMENTARY INFORMATION:

Waiver of Proposed Rulemaking
Procedures

In accordance with section
431(b)(2)(A) of the General Education
Provisions Act (20 U.S.C. 1232(b) (2) (A)),
it has been the practice of the Office of
Education to offer interested parties the
opportunity to comment on proposed
regulations. The Office of Education
then reviews these comments and
makes appropriate changes before
republishing the regulations in final
form. For the reasons described. in the
following paragraphs, the use of that
practice in connection with these
interim final regulations is impracticable
and contrary to the public interest under
5 U.S.C. 553(b).

On June 29, 1979, the Office of
Education published a notice in the
Federal Register (44 FR 383641 proliosing
to amend the regulations governing
awards under the Emergency School Aid
Act (ESAA). This notice of proposed
rulemaking (NPR includedregulations
that wouldgovemplanning and
transitional grants as well as other
awards authorized under the ESAA. The
NPRM provided a period for public
comment ending on August 28,1979.
Following the public comment period, a
further period is required to review any
comments received and to prepare
revised regulations. The regulations will
then be published in final form and will
become effective following the period
for congressional review (generally 45

days). As a result of this rulemaking
process, regulations governing awards
under ESAA for fiscal year (FY) 1980
will not be in effect until well after
October 1,1979, the date on which FY
1980 funds became available for
obligationby the Office of Education.

In the case of most of the programs
authorized under the ESAA, projects
supported with FY 1980 funds would not
commence before the summer of 1980.
regardless of how early iwarda could be
made. A delayed effective date is not a
matter for concern for those programs.
However, this is not the case with
regard to planning and transitional
grants. The ESAA NPPM proposed to
pernrit awards under these two
programs without regard to annual
funding cycles, and thirefore earlier in
FY 1q80, in order to ensure that awards
are made on a timely basis as needs for
assistance arise. Planning grants provide
assistance to local educational agencies
in the development of desegregation or
other qualifying plans. The need for this
assistance may arise from a court or
agency order requiring immediate steps
to develop a desegregation plan.
Transitional grants provide three types
of assistance-pre-implementation
assistance, out-of-cycle assistance, and
special discretionary assistance. Each of
these types of assistance is designed to-
address needs that are not anticipated
in advance and that require immediate
attention.

In order to ensure that planning and.
transitional grants are available for as
much of FY190 as possible, the
Assistant Secretary has decided to
publish regulations governing those
grants as interim final regulations. These
interim final regulations will govern
awards under the planning grant and
transitional grant programs only until
the complete ESAA regulations
published in proposed form on June 29,
1979 become effective. At that time,
these interim final regulations will be
replaced by provisions relating to
planning and transitional grants in the
complete ESAA regulations.

Relation of Interim Flal Regulations to
ESAA NPRM

The interim final regulations are
based upon the provisions relating to
planning and transitional grants in the
ESAA NPRM. Because these interim
final regulations are being published
before it is possible to review comments
from the public on the NPRM, no
substantive changes are being made at
this time. Comments on all provisions of
the ESAA NPRM, including comments
on the provisions relating to planning
and transitional grants, will be

considered in preparing the ESAA
regulations for publication in final form.

In addition to the provisions in the
ESAA NPRM relating specifically to
planning and transitional grants, these
interim final regulations adopt certain
generally applicable provisions of the
NPRM. These provisions are listed in
§ 185a.2(a) of the interimfinal.
regulations.

Relation of Interim FinalRegulations to
EDGAR

The Education Division General
Administrative Regulations (EDGAR)
were published in the Federal Register
in proposed form on May 4,1979 (44FR
20298). With certain exceptions, set out
in § 185a.2(d) of these interim final
regulations, the provisions of EDGAR as
they appear in the May 4 notice of
proposed rulemaldng apply to awards
under these regulations.

Submissioi of AppIrcations Under
interim Final Regulations

Applicants for planning or transitional
grants may submit applications at any
time. Awards for fiscal year 1980 cannot
be made under these programs until the
effective date of these interim final
regulations. Awards will be made under
these interim final regulations only untir
the date on which the completeESAA
regulations, as published in final form,
become effective.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of the interim fmal regulations.
The first citation is usually the
appropriate section of the Act flitle VI
of the Elementary and Secondary
Education Act of 1965, as amended].
This is usually followed by a citationto
the same provision in the United States
Code.

Accordingly, the Assistant Secretary
amends Title 45 of the Code of Federal
Regulations to create a new part 185a as
set forth below.

Date&- September 27.1979.
May F. Berry,
AsditantSecretaryforEducabba.

Approved: Otober 29, 1979.
Patricia Roberts fHaris6
Secretary of Heelh. Educabon, and Welfare.
(Catalog of Federal Domestic Assistance
Program Nos. 13.J8 Planning Grants; l3.6,
Pre-Implementation Assistance Grants,
13.57. Out-of-cycle Assistance Grants; and
13.68 Special Discretionary Grants)

Title 45 of the Code of Federal
Regulations is amended by adding the
following newpartl85a:

Federal Register / Vol. 44,
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PART 185a-EMERGENCY PLANNING
AND TRANSITIONAL AID

Subpart A-General

Sec. I
185a.1 Scope and'purposes.
185a.2 Other applicable regulations.

Subpart B-Planning Grants
185a.10 Purpose.
185a.11 Eligible applicants.
185a.12 Authorized activities.
185a.13 Application procedures.
185a.14 Approval of projects.

Subpart C-Transitional Grants
185a.20 Purposes.
185a.21 Eligible applicants.
185a.22 Authorized activities.
185a.23 -Application procedures.
185a.24 Approval of projects.
Appendix A to Part 185a:-Reprint of

Emergency School Aid Act Proposed
Rule.

Appendix B to Part 185a-Reprint of Parts
100a and lOOc.of the Education Division
General Administrative Regulations
Proposed Rule.

Authority: Title VI of the Elementary and
Secondary Education Act of 1965, as "
amended by the Education Amendments of
1978 (20 U.S.C.,3191 et seq.).

Subpart A-General

§ 185a.1 Scope and purposes.
(a) Scope. The regulations in this part

govern awards for planning and
transitional grants under the Emergency
School Aid Act.

(b) Purposes. (1) The purpose of a
planning grant is to develop a qualifying
plan described in § 185.32 of the
Emergency School Aid Act regulations
published in the Federal Register on
June 29,1979 (44 FR 38364) in a notice of
proposed rulemaking (hereafter referred
to as theESAA NPRM).

(2) A transitional grant is for any of
the following purposes:

(i) Pre-implementation assistance-to
help a local educational agency (LEA)
that has adopted but not yet
implemented a required plan, described
in § 185.32(a) of the ESAA NPRM, to
prepare for the reassignment of children
or faculty under the plan.

(ii) Out-of-cycle assistance-to help*
an LEA to meet educational needs that
arise from the implementation of a plan
described in § 185.32 of the-ESAA
NPRM that the LEA adopted too late to
serve as the basis for a basic grant
application in the most recent
competition under 45 CFR Part 185.

(iii) Special discretionary assistance-
to help an LEA meet an unexpected
educational need that arose from thb
implementation of a plan described in
§ 185.32 of the ESAA NPRM after the
deadline date for basic grant

applications'in the most recent
competition under'45 CFR Part 185.
(Sections 604(b)(21, 606(aJ(1][E), 608(a); 20
U.S.C. 3194(b)(2), 3196(a)(1[E), 3198(a))

§ 185a.2 Other applicable regulations.
(a) Awards.under this part are subject

to the language contained in the
provisions of the-ESAA NPRM set out in
this paragraph. The ESAA NPRM is
attached as Appendix A.

(1) Section 185.1(b), relating to the
purposes of the Emergency School Aid
Act.

(2) Section 185.4, containing
definitions. -

(3) Sections 185.10 through 185.25d,
relating to requirements f6r LEAs.

(4) Section 185.32, relating to
qualifying plans..

(b) All references in this part to
sections in part 185 refer to sections in
the ESAA NPRM.,

- (c) Awards under this part are subject
to the laniguage-contained in applicable
provisions of parts 100a (Direct Grant
Programs) and 100c (General) of the
Education Division General
Administrative Regulations (EDGAR) as
published in the Federal Register on
May 4,1979 (44 FR 26298 et seq.) in a
notice of.proposed rulemaking. Parts
100a and 100c are attached ai Appendix
B. All references in this part to sections
in 45 CFR parts 100a and 100c refer to
sections in EDGAR as published in that
notice.

(d) However, the provisions of
EDGAR set out below do not apply to
awaras under this part.

(1) The provisions of 45 CFR 100a.200
through ooa.220, except for 45 CFR
100a.216 and 100a.219(b)(3), do not apply
to awards under this pai. These
inapplicable provisions relate to the
selection of projects.

(2) The provisions in 45 CFR 100a.250,
relating to the length of a project period,
do not apply to awards under this part.

(3) The following provisions do not
apply to any award to an LEA under this
part-

(i) 45 CFR 100a.118(c) and 100a.253,
relating to the criteria for a continuation
grant;

(ii) 45 CFR 100a.560 through 100a.568,
relating to indirect cost rates; and

(iii) 45 CFR 100a.680, relating to the
participation of children enrolled in
private schools.

(4) The provisions of 45 CFR 100a.100
through 100a.102, 100a.116(a), and
lO0a.118(b)(1), relating to deadline dates
for applications, do'not apply to awards
under tis part.

(5) The provisions in 45 CFR,100a.232,
relating to the basis for the grant
amount, do nofapply to transitional
grants.

(6) Any other provision of the EDGAR
that conflicts with any provision of this
part.
(Sections 601-617; 20 U.S.C. 3191-3207; 20
U.S.C. 122le-3(a)(1))

Subpart B-Planning Grants

§ 185a.10 Purpose.
The purpose of a planning grant is to

develop a qualifying plan (described in
§ 185.32).
(Sections 604(b)(2), 606(a)(1)(E), 608(a); 20
U.S.C. 3194(b)(2), 3196(a)(1)(E), 3108(a))

§ 185a.11 Eligible applicants.
(a) An LEA may apply for a planning

grant.
(b) No LEA may apply for a planning

grant if it has received such a grant
before.

(c) An LEA that applies for assistance
to develop a required plan described in
§ 185.32(a) need not meet the
requirements of § § 185.21c or 185.21d if
it provides assurances in its application
that the development of the plan for
which it seeks assistance will address
the conditions described in those
sections.
(Sections 606(a)(1), 606(a)(1)(E), 600(c)(9),
608(a); 20 U.S.C. 3196(a)(1), 3196(a)(1)(E),
3196(c)(2), 3198(a))

§ 185a.12 Authorized activities.
An LEA may use funds under a

planning grant for any activity that Is
reasonably related to developing a
qualifying plan.
(Sections 606(a)il)(E), 608(a); 20 U.S.C.
3196(a](1)(E), 3198(a))

§ 185a.13 Application procedures.
(a) An LEA may apply for a planning

grant at ahty time.
(b) The applicant shall meet the

requirements in 45 CFR 100a.108 through
lOOa.118 and the requirements of this
part.

(c) If the applicant applies for a grant
to develop a required plan described In
§ 185.32(a), it shall include In Its
application--

(1) A copy of the final order of the
court, agency, or official that requires a
plan described in § 185.32(a)(1); or

(2) A copy of the Secretary's finding of
illegal separation of minority group
children or faculty that requires a plan
described in § 185.32(a)(2).

(d) If the applicant applies for a grant
to develop a nonrequired plan described
in § 185.32(b), it shall include in Its
application-

(1) The names of the schools in Which
minority group Isolation will be,
eliminated, reduced, or prevented-or,
in the case of a plan described in
§ 185.32(b)(4), the school districts from
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which nonresident children will come-
under the plan; and

(2) Evidence that the plan will be
implemented at the end of the proposed
project.

(e) The applicant shall include in its
application an assurance that it has met
and will meet applicable requirements
in the Act and in this part.
(Sections 606(a)(1)(E), 608(a). 610(a): 20 U.S.C
3196(a)(1](E). 3198(a), 3200(a); S. Rep. No. 856,
95th Cong., 2d Sess. 66 (1978))

§ 185a.14 Approval of projects.
(a) The Commissioner decides

whether to approve a new project on the
basis of the degree to which the
proposed activities afford promise of
achieving the purposes of the Act
described in section 185.1(b), as
indicated by-

(1) The information-described in 45
CFR 100a.110 through 100a.115; and

(2) The extent to which the
application contains convincing
evidence that the plan will be
implemented at the end of the proposed
project.
(Section 610(d); 20 U.S.C. 3200(d))

(b)(1) the Commissioner may approve
a project period of Uli'to 24 months.
(Section 606(a)(1)(E); 20 U.S.C. 3196(a)(1)(E))

(2) the Commissioner decides the
length of a project period on the basis
of-

{i) The severity and likely duration of
the problems to which the plan would be
addressed; and

(ii)The nature of the applicant's
proposed activities.

(3) When approving an award for the
first budget period of a multi-year
project, the Commissioner indicates his
or her intention to make a continuation
award for a second budget period.
(Section 610(e](1]; 20 U.S.C. 3200(e)(1])

(c) The Commissioner approves a
continuation award for a second budget
period on the basis of the standards in
§ 185.37(a).
(Section 610(e)(2); 20 U.S.C. 3200(e)(2))

Subpart C-Transitional Grants

§ 185a.20 Purposes.
A transitional grant is for any one of

the purposes set out in § 185a.1(b)(2).
(Sections 604(b)(2), 608(a); 20 U.S.C.
3194(b)(2), 3198(a))

§ 185a.21 Eligible applicants.
(a) LEAs, SEAs, other public agencies,

and private nonprofit agencies and
organizations are eligible to apply for
transitional grants.

(b) However, ai applicant that is not
an LEA may apply for a transitional

grant only at the request of the LEA that
it proposes to help.
(Section 608(a); 20 U.S.C. 3198a))

§ 185a.22 Authorized activities.
(a) The recipient of a pre-

implementation assistance grant
described in § 185a.l(b)(2)(i) may use
funds under the grant for any activity
designed to meet an educational need
that is reasonably related to the LEA's
preparing for the reassignment of
children or faculty under the plan.

(b) The recipient of an out-of-cycle
assistance grant described in
§ 185a.1(b)(2)(ii) may use funds under
the grant for any activity designed to
meet an educational need that arises
from the implementation of the plan.

(c) The recipient of a special
discretionary assistance grant described
in § 185a.1(b)(2)(iii) may use funds under
the grant for any activity designed to
meet the unexpected educational need
-described in that paragraph.
(Section 608(a); 20 U.S.C. 3198[a))

§ 185a.23 Application procedures.
(a) An applicant may apply for a

transitional grant at any time.
(b) The applicant shall meet the

requirements of 45 CFR 100a.108 through
100a.116 and the requirements of this
part.

(c) An applicant shall include in its
application--1) Except in the case of an
application for a grant described in
§ 185a.l(b)(2)(iii) from an LEA that has a
basic grant, a copy of the LEA's
qualifying plan;

(2) A needs assessment that shows
the relationship of the educational needs
addressed by the proposed activities to
the LEA's plan;

(3) If the applicant is not an LEA, a
copy of the LEA's request for the
applicant's help; and

(4) An assurance that the applicant
has met and will meet applicable
requirements of the Act and this part.
(Sections 608(a). 610(a); 20 U.S.C. 3198(a).
3200(a))

§ 185a.24 Approval of projects.
(a) The Commissioner decides

whether 'n award to the applicant is
warranted on the basis of-

(1) The degree to which the proposed
activities afford promise of achieving
the purposes of the Act described in
§ 185.1(b), as indicated by-i) The
applicant's needs assessment:

(ii) The information described in 45
CFR 100a.110 through 100a.115; and

(iii) Whether another applicant has
submitted, or is likely to submit, an
application to meet the need addressed
by the proposed activities; and

(2) The factors set out in section
610(d) (1), (2). (3). and (5) of the Act.

(b](1] The Commissioner further
reviews each application submitted by
an applicant to which an award is
warranted under paragraph (a) to ensure
that each activity under the award is
designed to achieve the purposes of the
Act-

(2) Before making in award, the
Commissioner may require the applicant
to modify its proposed activities in order
to meet more effectively the educational
needs described in § 185a.1(b](2).
However, the amount of the award does
not exceed the amount that would be
required for activities that the applicant
proposed to meet those needs.

(3) The Commissioner approves a
project period of not more than 12
months for a transitional grant.

(4) The Commissioner does not set the
amount of a grant described in
§ 185a.l(b)(2) (i) or (iii) above $100.000.
(Sections 608(a). 610(d); 20 U.S.C. 3198[a],
30o0(d))
Appendix A to Part 185a--Reprint of
Emergency School Aid Act Proposed Rule

PART 185-EMERGENCY SCHOOLS AID
Subpart A-General Matters
185.1 Emergency school aid.
185.2 Eligibility.
185.3 Other applicable regulations.
185.4 Definitions.

Subpart B.-Requirements for Local
Educational Agencies
185.10 Public and advisory committee

participation.
185.11 State educational agency review.
185.12 Additional cosL
185.13 Supplementing non-Federal funds.
185.14 Coordination of Federal funds.
185.15 Services to educationally deprived

children.
185.16 Evaluation.
185.17 Private school participation.
185.18 Freedom of choice desegregation

plans.
185.19 Compliance with plan.
185,20 Maintenance of effort.
185.21a Limitation on eligibility-transfers

to discriminatory nonpublic schools.
18521b Limitation on eligibility-prohibited

personnel practices.
185.21c Limitation on eligibility-classroom

segregation.
18521d Limitation on eligibility-

discrimination against children.
185.22 Exception for planning grants.
18523 Continuing conditions of eligibility.
185.24 Show cause conferences.
18525 Waivers of ineligibility.
18525a Waiver of ineligibility-transfers to

discriminatory nonpublic schools.
185.25b Waiver of ineligibility-prohibited

personnel practices.
185.25c Waiver of ineligibility--classroom

segregation.
185.25d Waiver of ineligibility-

discrimination against children.
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Subpart C-Basic Grants,
185.30 Purpose.
185.31 Eligible applicants.
185:32 Qualifyingplhns.
185.33 Authorized activities;
185.34, Application procedures;.
185.35 Approval ofnew projects.
185.36 Length of project.
185.37 Approval ofcontinuation awards.

Subpart D-Specal Project Grants

Planning'Grants
185.40 Purpose.
185.41 Eligible applicants..
185.42 Authorized'activitfes.
185.43 Application procedures.
185.44 Approval of projects..

Transitional'Grants
185.50 Purpose,
185.51 Eligible applicants,
185.52 Authorized activities.'
185.53 Application-procedures.
185.54 Approval of projects.

Grants for the-Arts
185.60 Purpose..
185,61: Eligible applicants. -

185.62 Eligibility for services from a grantee.
185.63 Authorized.activities,
185.64 Application procedures..
185.65 Approval of projects.

Metropolitan Area Grants
185.70 Purposes.
185.71 Eligible applicants.
185.72 Authorized activities;
185.73 Applrcatlon procedhres.
185.74 Approval of new projects.
185.75 Length of project.
185.76 Approval of continuation awards.

Other Special.Projects
185.80 Use of dispretionaryfunds.
185.81 Applicable requirements;,
Subpart E-Magnet School, University/'
Business Cooperation, and'Neutral'Site
Planning-Grants
185.90 Purposes.
185.91 Eligible applicants.
185.92 Authorized activities. -

185,93 Application procedures,
185.94 Approval of new projects-magnet

schools and university/business,
cooperation.

185.95 Approval of new projects-neutral
site planning.

185.98 Length of project.
185.97 Approval ofcontinuationawards.

SubpartF-Cbmpensatory Service Grantg,
185.100 Purpose,.
185.101 Deffmitions.
185.102 Eligible applicants.
185.103 Authorized activities,
185.10D4 Application procedures.
185.105 Funding.procedures;

Subpart.G-Nonprofit Organization Grants
185.110 Piurpose.
185.111 Eligible applicanti.
185.112 Authorized activities:
185.113 Application'proceduresi
185.114 Approval of new projects.,
185.115 Approval of projects to-support, the

implementation oea plan.

185.116 Approvalofprojects to support the2
development of a plan.

Subpart H-State Agency Grants,
185.120 Purpose..
185.121 Eligible applicants.
185.122 -Authorized activities.
185.123 Applicatfon procedures.
185.124 Approval. of.projects;

Subpart- I-Television and Radro Contracts
185.130 Purpose..
185.131 Eligible offerors,
185.132 Authorized activities.
185.133 Proposarprocedures;
185.134 Sblectibn'of'contractors.
185.135 Requirements for offerors-,

SubpartA-General Matters

§185.1 Emergency school aid..
(a) rScope-.The.regulations:inthis part

govern awardsunder'the-Emergency school
aid.Act..
(Sections.601-617; 20.U.S.C.,3191-3207)

-(h) Pin'pose..The'purposeof the Emergency
School Aid.Actds to.provide.financial,
assistance-

(1) To meet .the speciarneeds incfdentto
the elimination-ofminority group:segregation"
and discrimination among'students and
faculty in elementary and secondaryschools;
and

(2] To encourage:the-vbluntary elimination,
reduction;,brprevention-ofminority group-
isolation.in elementary and'secondary
schools with substantial proportions of'
minority-group students.
(Section.802(b); 20 U.S.C. 3192(b))
.§.185.2, Eilgibility. "

Eligiblemapplicants'for-eachAype.of award
under this:part.are.set out in:the.regulations
that pertaimto: thattype of-award..
(Sections 601-617; 20 U.S.C. 3191-3207)

§185'3 Other applicable regulations.
(a) Awards under,this part are subject to,

applicable provisions, of 'the Education
Division Geieral Administrative Regulations-
(EDGAR) in 45 CFR part 100a,(Direct Grant
Programs) and:45"CFR part 10,(Dermitions).

(b) However, the provisions-of the:EDGAR,
set out below do-notapply to the;types.of:
awards described..

(1) The.provisions in 45 CFR 100a.200
through-100a.220, except f6r 45 CFR 100a.216
and 100a.219(b) (J,do not apply torany award
under this part. These inapplicable provisions
relate to the selection of projects.

(2) The provisibns-i 45"CFR 100a.250-
relating-to the:length of aproject.period,.do
not apply, to-anyj award under:this part excepf
for-

(i) Grants foritlieArts, described in subpart
D;

(ii) Grants-to jusdictionsset out in
§ 185:80(b);-and

(iii) Nbnprofit Organization Grants,.
describedin subpartG." '"
. (3) The follbwing-pioitsions'do:not apply to
any award to-a local edjicatienal agency"
under this part- " - "

(i) 45. CFR 100a .118(c) and.100a.253,,reldting
to the crterihofor a continuation grant;

(ii45"CR"100a.560 through 100a.568,
relating to indirect cost-rates;,and'

(iii) 45" CFR 100.680, relating to the
participation of children enrolled in private
schools; ,,
. (4) The provisions in 45'CFR 100a.100
through 100a.102, 100a.116(a), and
100a.118(bJ(1],'relating to deadline dates for
applications, do not apply to Planning Grants
and Transitional described in subpart D.

(5) The provisions In 45 CFR 100a,232'
relating to the basis for'the grant amount, do
not apply toyany award under this part except
for-

(i) Planning Grants, described In subpartD:
(it) Neutral Site Planning Grants, described

in subpart E,
(iii) Compensatory Service Grants,

described in subpart F; and
(iv) State.Agency Grants,, described in

subpart H.
(6) Any other provision of the EDGAR

which would conflict with the provisions of
this part if it were applied to the matters
treated in this part does not apply to awardsi
under this part.
(Sections 601-6171 20 U.S.C. 3191-3207,-20-,

U.S.C. 1221e-3[a)(1))
(c The provisions of 45 CFR part 100d

(Education Appeal Board) apply to awardslof
assistancebut not procurement contracts,,
under this part.
(Sections 601-617; 20 U.S.C. 3191-3207.20
U.S.C. 1234-1234c)

§185.4 D efinitions,,
(a),The definitions-of the following terms in

section 617 ofthe Emergency School Aid Act
apply'to.those terms as-used In this parth
Equipment.
Institution of higher education.
ntegrated:schoul-
LocaLeducational agency (LEA),
Magnet school.
Minority group,
Minority group isolated school.
Minority group isolation.
Neutral site school.
Standard Metropolitan Statistical Area

(SMSA).
State,
(Section 617; 20 U.S.C. 3207)

(b) The definitions ofthe following terms'in
section 1001 of the Elementary and
Secondary Education Act of 1965, as
amended, apply to those terms as used in this
phrt:
Commissioner.
Construction.
Elementary school.
Nonprofit'
Secondary school.
Secretary.
State:educational agency-(SEA).
(ESSA,. Section 1001, 20 U.S.C. 3381)

(c) The definitions of terms in 45 CFR Part-,
100c apply to those terms as used in this part,
except where h term is defindd differently
under this part.

(d) "The Act" means the-Emergency School
Aid Act (Title VI of the Elementary and
Secondary Education Act of 1965,,as.
amended)

(e) "Desegregation", in reference to a plan,
means the reassignment of children of faculty
requiredby a court, agency, or official to
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remedy the illegal separation of minority
group children or faculty in the schools of an
LEA.
(Sections 606(a)(1)--A), 606[c)(1)-(A)--(C),
607(a)(10) and (11). 610(a)(5); 20 U.S.C.
3196[aJ(1)(A), 3196(c)(1)(A-[C), 3197(a)(10)
and (11), 3200(a)(5); HR. Rep. No. 576,92nd
Cong., 1st Sess. 3,12 (1971]; S. Rep. No. 61,
92nd Colig., 1st Sess. 6, 35 (1971); 42 FR 12085
(March 2,1977))

Subpart B-Requirements for Local
Educational Agencies

§ 185.10 Public and advisory committee
participation.

(a) An LEA shall develop any application
for assistance in open consultation with
parents, teachers, and, if the LEA operates a
secondary school, secondary school students.
At a minimum, the LEA shall- .

(1) Meet the open meeting requirements of
45 CFR 100a.139 through 100a.141; and

(2) Consult with an advisory committee
composed of parents of children enrolled in
the LEA's schools, teachers, and, if the LEA
operates a secondary school, secondary
school students. At least half the members of
the advisory committee must be parents.
Also, at least half the members of the
committee must be members of minority
groups.

(b) The Commissioner does not approve an
application without having received the
written comments of a majority of each
member of the advisory committee
concerning the application. If a majority of
-the committee request an informal hearing
concerning the application, the Commissioner
does not approve the application without first
affording The committee an opportunity for
such a hearing.

(c] If the LEA receives an award, it shall
periodically consult with the advisory
committee, parents of children enrolled in its •
schools, and representatives of the area
served regarding the services under the
award.
(Section 610[a)(1) and (2), 610(c); 20 U.S.C.
3200(a](1) and (2), 3200(c))
§ 185.11 State education agency review.

(a) An LEA that applies for assistance shall
give the appropriate SEA a reasonable
opportunity of offer recommendations to.the
LEA on the LEA's application.

(b) The LEA shall give the SEA a
reasonable opportunity to submit comments
to the Commissioner on the LEA's
application, in accordance with 45 CFR
100a.156 through 100a.159.
(Section 610(a)(10); 20 U.S.C. 3200(a)(10))

§ 185.12 Additional cost
(a) An LEA may include in its application

for an award of assistance under the Act only
activities that are authorized by the Act and
are not normally carried out by the LEA.

(b) An LEA may not include an activity in_

its application if-
(1) The LEA supported the activity with

funds from a source other than assistance
under the Act in the fiscal year just prior to
the fiscal year for which it seeks assistance
for the activity, and

(2) Funds from sources other than
assistance under the Act are available to

support the activity, or would have been
available for that purpose In the absence of
action by the LEA.

(c) The LEA shall use funds It receives
under the Act solely to pay Its additional cost
in carrying out the activities included in Its
application.

(d) For the purpose of this section,
"additional cost" means the actual,
incremental cost of an activity. The term does
not include any cost that Is not related solely
to that activity.

(e) The LEA shall include In its application
policies, procedures, and Information that
ensure that it will meet the requirements of
this section.
(Sections 606(b), 610(a)(3); 20 U.S.C. 3196(b),
3200(a)(3)J

§ 185.13 Supplementing non-Federal
funds.

(a) An LEA that applies for assistance
under the Act shall use funds it receives from
that source to supplement the level of funds-
and in no case supplant funds-that would,
in the absence of those funds, be made
available from non-Federal sources for-

(1) The purposes of the project for which
the LEA seeks assistance;

(2) Promoting the integration of the LE's
schools; and

(3) The education of children participating
in the project.

(b) However, this section does not prohibit
the use of funds under the Act for an
otherwise authorized activity required under
a court-ordered plan described in section
606(a)(1)(A)(i) of the Act.

(c) The LEA shall include in Its application
policies, procedures, and information that
ensure that it will meet the requirements of
this section.
(Section 610(a)(7): 20 U.S.C. 3200(a)(7))

§ 185.14 Coordination of Federal funds.
(a)An LEA that applies for assistance

under the Act shall coordinate the use of
funds it receives under any other law of the
United States with funds it receives under the
Act to the extent consistent with that other
law.

(b) The LEA shall include in its application
policies, procedures, and information that
ensure that it will meet the requirements of
this section.
(Section 610(a)(7)(B); 20 U.S.C. 3200(a(71B))

§ 185.15 Services to educationally
deprived children.

An LEA that applies for assistance shall
include in its application an assurance that,
in developing its proposed project, It
considered the need for compensatory
services for children who-

(a) Received those services under title I of
the Elementary and Secondary Education Act
of 1965, as amended. and

(b) Are no longer eligible to receive those
services as a result of attendance area
changes under a qualifying plan (described in
§ 185.32).
(Section 610(a)(13); 20 U.S.C. 320(a)(13))

§ 185.16 Evaluation.
(a) An LEA that receives assistance shall

evaluate its approved project on a continuing
basis to determine at least the following:

(1) The effectiveness of the project in
achieving its goals:

(2) The impact of the project 8n related
programs and on the community served, and

(3) The effectiveness of the project's
structure and its means for the delivery of
services.

(b) The LEA's evaluation shall include an
objective measurement of change in
educational achievement and other change
that the LEA proposes to effect under the
project.

(c) The LEA shall include in its application
effective procedures for the evaluation
described in this section.
(Section 610(a][11); 20 U.S.C. 3200(a)(I11]

§ 185.17 Private school participation:
(a](1) An LEA that applies for assistance

under the Act shall give children enrolled in
private schools, and teachers add other
educational staff employed in those schools.
an opportunity to participate in its project on
an equitable basis in accordance with this
section.

(2) However, the Commissioner waives the
requirement in this paragraph under section
612(c) of the Act if Wne LEA is prohibited by
law from meeting it through reasonably
feasible provisions.

(b)(1) In meeting the requirement in
subsection (a). the LEA shall comply with the
requirements of 45 CFR 100b.652 through
100b.663 for subgrantees.

(2) For the purpose of this section, the
terms ".rbgrantee' and "subgrant" as used
in those sections of part 100b mean "LEA!'
and "award", respectively. In addition, the
terms "students" and "children" as used in
those sections of part 100b include, for the
purpose of this section, teachers and other
educational staff.

(o) The requirement in subsection (a)
relates only to a private nonprofit elementary
or secondary school-

(1) That is located within the school district
of the LEA. and

(2) That the LEA finds meets the
requirements of § 185.21a (relating to
nondiscrimination).

(d) A private school child. teacher, or other
educational staff member may participate in
the LEA's project only if his or her
participation would assist in achieving the
purposes of the Act (set out in § 185.1[b)]. In
meeting the requirements of45 CFR I00b.657,
the applicant shall include a description of
how the participation ofprivate school
children, teachers, and other educational
staffwould assist in achieving those
purposes.
(Sections 610(a)(8), 612(c): 20 US.C.
3200(aJ(8. 3202(c))

§ 185.18 Freedom of choice
desegregation plans.

If an LEA seeks assistance with-respect to
a desegregation plan described in section
606(a)(1)(A) of the Act. it shall identify in its
application any elements of the plan that
permit a child to select the school which he
or she will attend.
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(Section 610(a)(5); 20 U.S.C. 3200(a)(5))

§ 185.19 Compliance'wlth-plan..
If an LEA's eligibility'f6rassistunce-is

based on a plhn" described in'section 605 of'
the Act, it-shall includbin' its-application an
assurance that it will carry out, and'comply"
with, all provisions, terms, and conditionsof
that plan;
(Section 610(a)(6);,20 U.S.C. 3200(a)(6))-

§ 185.20 Maintenance of effort. .
(a) An LEA that applies forassistance

under the-Act shalImeet at least one of-the
following requirements:-

(1) Its fiscal effort-per-studentfor-the fiseal
year for which it seeks assistance under the-
Act Is not less thanthat'fbr the second
preceding-fiscal year or

(2) Its aggregate expenditure- for-the fiscal-
year for which- it seeks'assistance under'the'
Act Is not less than-that fortheosecond.
preceding fiscal year. -

(b](1) For the-purposes oftlris section,
"fiscal' effort-per student!'means,-the-
expenditure-for free public:education--
includlngexpenditures for administration;
instruction; attendance andhealth services;
pupil transportation services;-. operatibnand
maintenance of plant, fixed charges, and net
expendituresto cover deficits forfood
services and'student:body:activities --divided
by. the numberof students.inraveragedaily
attendance:at:the:applicant!s:schoolsduring*
the fiscal year for which the:computationis:
made. Expendtures'for-free-public~edication
do not inlude.expendituresforcommunity:
services% capital outlay:anddbbtservice-,or
any expenditure from:funds granted under
any Federal program of assistance.,

(2) "Aggregate*expenditure' means the
'total expenditures:used.to.compute."fiscal
effort per'student", as.described in paragraph(b){I).

(c) The LEA shall include in its application
evidence.that it meetsthe'requirement of,this
section.
(Sectibn 610(a)(9); 20 U;S.C, 3200(a)(9).H,R.
Rep. No, 1701; 94th- Congi, 2d:Sess:-232:(1976);
122 CONG. REC. H4209.(daily ed. Mayl;.
1976))

§ 185.21a Limitation on eligibility--
Transfers to discriminatory, nonpubli.
schools.

(a) No LEA is-eligible forassistanceiunder
the Act'if,after. June 23,197Z,ithas-
transferred--directly orindirectly by-giff
lease, loan, sale, oranyother-means-any
real or-personalproperty,or madelavailable
any services to,,anonpublic school'or-school
system, or any-person-or organization,
controllingi operating,.or intending~to-
establisha, nonpublic school onschool:
system, before determining-that.the:school.or
school system-

(1) Is not operated on a recially segregated
basis as an alternative for children seekingto
avoid attendance in desegregated or
Integrated public schoolsrand "

(2) Does not otherwise practice, or-permit-,
to be practiced-in admissions:or= the,
operation.of any school activity-
discriminatioroh-the basis of race-,color-or
national origin.,

(b)(1)In order.to determine-whethera--
transferee under paragraphT(a) is anonpublic

school or school system-or a person-or
organization controlling, operating, or-
intending to establish a nonpublicschool or
school system-the applicant shall; at a
minimum,.-obtain fronthe-transferee, in
writing,-the fofowing information:

(iffA)'The legal'name and address of the
tansferee; and

(B) If the immediate-transfereeis a6ting-in
a representative capacity; the legal name and
address of-the party'represented.

(it) Iftheinformation in (i)- does not clearly
indicate the natuire of the transferee or-the
party-represented a copy, of the-articlesof
incorporation; charter; bylaws;.or other
documents, indicating.the:legal status and-
stated purposes of the transferee.or the:paty
represented-

(ii) A statement of the use to be made.of
the property or services to be transferred.

(2) In the:caseofa-transfer occurring after-
June 23,1972, but prior to February 6, 1973:
(the dateontwhich .the regulations relating to
this matter first became effective), the
requirenlents in paragraph (b]1 ,do not
appl; "

(c)(1}]j making the priord-eterminatibn
requiredunder-paragraph (aas tothe-nature
and-practices-of ' a nonpublic school or school
system, an-LEA shall, at a minimum; obtain-
from that school or-school system, inwriting,
the f6liowing-information:

(i) Whether the school has publicized a-'
poliby ofnondiscrimination ir-admissions,
educational policies, scholarship programs,
athletics, and:extracurricular activities- ,

(ii) Whether the.schoolhaspublicized this, -

policy in.a:mannerintended:and-reasonably
likely to-bring-ito theattntion-ofschoo-age
minority group persons; ,and.theirfamiies,
withoutmaking~other statements or taking-
actions that.negat-theeffectof that
publicity.

(iii) Whether applicants for admission-have
been treated.on.a non-discriminatory, basis.,

(iv) Whether the raciarcomposition of
faculty,,staff, and studentbody is-consistent:
with a policy of nondiscrimination.

(v)-Whether-scholhrsliip asslstancefs made
available-without regard to race.

(vilWhether-students-and scholarship
recipfentsiare-recruited'among all' segments
of'the-community.

(vii)(A) Whether the school's incorporators,
founders,boarchmembers,.or'donorsof'its
land-and buildings-are-announced:or.-
generally known as having as. a primary-
objective the maintenance of.segregated-
education;.or. -,

.(B) Are announced or ilbntified-as officers
or activemembers of an:organizatior with:
that objective.

(2) In the case of a transfer occurring after
June.23, 1972, but prior to February 6, 1973,' a.
determination'required to'be'made by
paragraph ra]'shalFrb -substantiated by
credible-evidbncbsatisfactory:.to-the
Secretary.

(d)(1),Fbrthepurpose of'paragraph
•.(c){1](iii) and f(v), anonpublrc:school that has.
no minority students, or nonpublic-school'
system that-has no minority studentsin one
or more-of-its-schools; is-presumed bythe
Secretary-to:discriminate.

(2) If that school or school system has-also
- failed toadopt and-publish'apolicy, of

nondiscrimination in accordance with
paragraph.{c(1i(1) and (it), the presumption of
discrimination is conclusive.

(e) The:fact that an LEAmay have
obtained an.assurance-or statement of
nondiscrimination froma transferee--or
includedthat assurance-or statement In the
transfer documents-does not excuse the
LEA from making the determination required
by paragraph (a).
(Section 606(cJ(1)(A; 20 U.S.C. 3106(c)(1)(A)
Green v. Connally, 330 F. Supp. 1150 (D.D.C.
1971), affd sub nom. Colt v. Green, 404 U.S.
997 (1971); Wright v. City, of Brighton,
Alabama. 441 F.2d 447 (5th Cir. 1971), cert.
den.404.U.S. 915 (1971)),

§ 185.21b Limitation on eligibility-
Prohibited personnel practices;

(a) No LEA Is eligiblefor-assistanco under
the Act if, after Jime 23, 1972, it-has had or
maintained in effect any practice, policy, or
procedure that-

(1), Results ir the disproportionate
demotion or dismissal or instructional,
.administrative, or other personnel from'
minority groupsdn conjunction with
desegregation or the Implementation of any
plan or the conduct orany activity described
in section 606 of the Act;

(2) Has resulted in the disproportionate
demotion or dismissal of any of those
personnel duringtheperiodin which the
agency has been desegregating or eliminating
or reducing isolation ofminoritygroup
children under-

(i) An order. of'aFederal or. State court;
(ii) Aplan approved by; the Secretary as

adequate:under title VI of the Civil Rights Act
of 1964,, or

(iii) An order of a State agency, or official of
competent juisdiction..

(b)1},For the.purpose.of paragraph (a),.a
disproportionate demotion or dismissal of
minority group.personnel has. occurred if the.
ratio ofminnority group elementary school,
teachers, secondary school teachers,
principals, or other staff demoted.or
dismissed to' the number of minority group
personnel employed by the agency beforp
thosedemotions or dismissals exceeds by
more-than 10.percentage.points the ratio of-
nonminoity group personnel demoted.or
dismissed over thesame period-of time to the
number of nonminority group'personnel
employed by theagency prior tothose.
demotions or dismissal. For example; the
agency would be in-violation of'this
paragraph (a) if It has demoted or dismissed,
21 percent of Its minority-group principles'
and 10,percent of its nonminority group
principals over the sameperiod of time.

(2) For purposes of this section, a demotion
includes any reassignment-

(lt;Underwhich a faculty or staff member
receives less pay or-has)lessresponsibility,
than under the assignment he-orshe-held
prior to the reabsignment;
(it) That requires a lesser.degree-of skill

than did the-assignmentha or she-held
previously', or

(iiiUnder-which,heor she'is-required to
teablh-ir)'a subject or grade other thaxi one for
which he or she is certified or in whichhe or
she has substantial experience.or
qualifications
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(3) For the purpose of this section, a
dismissal includes any termination of or
failure to renew a contract, for cause or
otherwise, including resignations impelled by
threatened administrative or other sanctions.

(c)]1) The Secretary considers a practice,
policy, or procedure resulting in the
disproportionate demotion or dismissal of
minority group personnel to be or remain in
in effect after June 23,1972, if--at the time the
LEA applies for assistance under the Act-
the proportion of minority group personnel
affected has not been restored at least to the
proportion that existed prior to the demotions
or dismissals.

J2) However, the Secretary does not make
this finding if the LEA submits with its
application information establishing that this
practice, policy, or procedure has not been in
effect since June 23.1972. This information
must include a description of corrective
measures taken and progress achieved in
eliminating the results of this practice, policy,
orprocedure.

Cd) No LEA is eligible for assistance under
the Act if-

(1) After June 23,1972, the LEA. in selecting
a staff member for demotion and dismissal,
did not apply objective, nonracial,
reasonable, and nondiscriminatory criteria to
all staff members;

(2}W The LEA selected a staff member for
demotion or dismissal on or before June 23,
1972, as described in paragraph [d)(1); and

(i) At the time the LEA applies for
assistance under the Act, the LEA has not
offered this staff member reinstatement to his
or her former position-or a comparable
position-and offered him or her financial
compensation for any loss caused by the
demotion or dismissal; or

(3) The LEA fills a staff vacancy occurring
after a demotion or dismissal in the process
of desegregation with a person of a race.
color, or national origin different from a
qualified former staff member who was
demoted or dismissed, unless this former
staff member was offered employment in the
vacancy and failed to accept the offer.

(a] No LEA is eligible for assistance under
the Act if, after June 23, 1972. it has had or
maintained in effect any other practice,
policy, or procedure that results in
discrimination on the basis of race, color, or
national origin in the recruiting. hiring.
promotion. payment or assignment of any of
its employees or other personnel for which
the agency has any administrative
responsibility. This includes the assignment
of fnull-time classroom teachers to the schools
of the LEA in a manner that identifies any of
those schools as intended for students of a
particular race, color, or national origin.

(Section 606[c))(13)B; 20 U.S.C. 3196(c)(1)(B;
S. Rep. No. 61 92nd Cong. 1st Sess. 19 (1971],
Singleton v. Jackson Municipal Separate
School District, 419 F. 2d 11 (Sth Cir. 199))

§ 185:21c Umitation on eligibility-
Classroom segregation.

(a) Except as provided in § 185.22, no LEA
is eligible for assistance under the Act if,
after June 23,1972, it has had or maintained
in effect any procedure for the assignment of
children to or within classes-in conjunction
with desegregation or.the conduct of any

activity described in section 606 of the Act-
that results In any separation ofminority
group from nonmlnority group children for
more than 25 percent of the school day
classroom periods.

(b) However, paragraph (a) does not
prohibit, as a standard pedagogical practice.
ability grouping that Is-

(1) Based on nondiscriminalory, objective
standards ofmeasurement that-

(I) Are educationally relevant to the
purposes of the grouping: and

it) In the case of national origin minority
group children, do not essentially measure
English language skills.

(2)(1) Determined by the nondiscriminatory
application of the standards described in
paragraph (b)(1): and

(ii) Maintained for only that portion of the
school day classroom periods necessary to
achieve the purposes of the grouping:

(3) Desiged--(ii To meet the special needs
of the students in each group; and

(ii) To improve the academic performance
and achievement of students determined to
be in the less academically advanced groups
by means of-

(A) Specially developed curricula;
(13) Specially trained or certified

nstructional personnel; and
(C) Periodic retesting to determine

academic progress and eligibility for
promotion: and

(4] Validated by test scores or other
reliable, objective evidence indicating the
educational benefits of the grouping.

(Section 606(c)1)(C); 20 US-C. 3190{c)()C];
S. Rep. No. 61, 92nd Cong., 1st Sess. 19
(19n)
§ 185.21d Umitation on ellgIblity-
Discrimination against children.

Except as provided in § 185.22 no LEA is
eligible for assistance under the Act if. after
June 23.1972. It has had or maintained in
effect any practice, policy, or procedure that
results or has resulted in discrimination
against children on the basis of race. color, or
national origin, Including but not limited to-

(a) Limiting curricular or extracurricular
activities or participation of children In those
activities, to avoid the participation of
minority group children:

(b) Denying equality of educational
opportunity, or otherwise discrminating on
the basis of language or cultural background.
against national origln minority group
children-

(c) Permitting the rental, use. or enjoyment
of any of the LEA's faicilities or services by a
group or organization that-

(1) Discriminates against minority group
children aged 5 through 17 In its admissions
or membership policies: or

(2) Otherwise practices, or permits to be
practiced, discrimination against these
children on the basis of race, color, or
national origin:

(d) Imposing disciplinary sanctions- -

including expulsion, suspension, or corporal
or other punishment-in a manner that
discriminates against minority group children
on the basis of race, color, or national origin;

(e) Assigning students to ability groups.
tracks, special education classes, classes for
the mentally retarded, or other curricular or

extracurricular activities on the basis of race,
color, or national origin. Racially or
ethnically Identifiable groups, tracks, or
classes that cannot be justified educationally
under the criteria set out in § 185.2cfb] are
presumed by the Secretary to be assigned on
the basis of race, color, or national orTigin;
and

(0) Denying to minority group children, on
the basis of race, color, or national origin
facilities or instructional or other services
comparable to those provided to nonminority
group children.
(Section 608(ci(1][D) 20 U.S.C. 3196qc)(1XJD]

§185.22 Exception for planMng grarts.

The provisions of §§ 185.1c and-185.21d do
not apply to an LEA described in § 185.41 if
the applicant LEA provides assurances in its
application that the development of the plan
for which it seeks asaisance will address the
conditions described in those sections
(Section 606(c)(2 20 U..c. 3196(c][2]1

§ 185.23 Continuing conditions of
eligibilitty.

(a) The limitations on eligibility in
§§ 185.21a through 185.2Id are continuing
conditions of eligibility during the entire
grant period.

(b The LEA's failure to comply with these
conditions after the award of assistance is
grounds for-termination of assistance and for
other sanctions that the Secretary may
impose.

(c) The provisions of45 CFRpart 100e
(Education Appeal Board) apply to a decision
to terminate assistance or impose another
sanction.

(Section 806Cc]: 20 U.S.C. 3196(c]: S.Rep. No.
61, 92nd Cong. Ist Sess. 41-42 (1971))

§185.24 Show cause conference

(a(1) If the Secretary determines that an
applicant is not eligible forassistance under
§§ 185.a through 185.21d, the Secretary
notifies the applicant in writing ofthat
determination and the reasons foriL

(2) The notification includes an offer to
show cause why the determination of
ineligibility should be revoked and the
applicant's application considered for
funding.

(b) If the applicant requests an opportunity
to show cause, the Secretarybolds an
informal conference for that purpose.

-(c) After the conferencehasbeenheld. the
Secretary promptly notifies the applicant of
the decision to continue or revoke the.
determination ofineligibility and the reasons
for that decision.

(d) For the purpose of this section.
"applicant" includes--

(1) An agency that is seeking an award for
a new project; and

(2) An agency that is seeking a
continuation award for a budget period after
the first budget period of an approved multi-
year project.

(e] The provisions of 45 CFR part lOOe do
not apply to a detemmnation that an
applicant Is not eligible for assistance under
§§ 1852a through as82d.
(Section 606(c): 20 U.S.C. 3196{c))
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§ 185.25 Waivers of Ineligibility.
(a) In the event that an LEA prior to an

award of assistance under the Act is
determined to be ineligible under § § 185.21a
through 185.21d, the agency may.apply to the
Secretary for waiver of ineligibility.
(Section 606(c) (1) and (3); 20 U.S.C. 3196(c)
(1) and (3))

(b) An application for waiver under
paragraph (a) must contain-

(1) Information and assurances to ensure
that any practice, policy, procedure, or other
activity resulting in ineligibility has ceased to
exist or occur, and

(2) Provisions to ensure that practice,
policy, procedure, or activity will not reoccur
after the agency submits its application for a
waiver.

(c) If an applicant for assistance-except
for assistance under section 608(a) of the
Act-submits its application for waiver too
late to permit the Secretary to consider it
before the June 30 deadline in section 610(b)
of the Act, the Commissioner disapproves the
applicant's application for assistance. -
(Sections 606(c) (1) and (3), 610 (a) and (b); 20
U.S.C. 3196(c) (1) and (3), 3200 (a) and (b))

§ 185.25a Waiver of InellgibUity-Transfer
to discriminatory nonpublic schools.

In the case of ineligibility under § 185.21a,
an LEA shall include the following in its
application for waiver .

(a) A list of all property transferred or
services made available to nonpublic schools
or school systems that-

(1) Are operated on a racially segregated
basis; or

(2) Practice, or permit to be practiced,
discrimination on the basis of race, color or
national origin in admissions or the operation
of any school activity.
(b) The nantes and addresses of these'

schools or school systenis.
(c) The consideration received for these

transfers.
(d) Evidence that-l) The transfers have

been rescinded; aid
(2) To the extent possible under State law,

all unearned consideration received for them
has been repaid or returned; and

(e) A statement of steps taken by the
agency to avoid or prevent these types of
transfers in the future.
(Section 606(c); 20 U.S.C. 3196(c))

§ 185.25b Waiver of Ineligibility-
Prohibited personnel practices.

(a) In the case of ineligibility under
§ 185.21b resulting from the disproportionate
demotion or dismissal of instructional,
administrative, or other personnel from
minority groups, an LEA shall include the
following in its application for Waiver.

(1) A plan of affirmative action to ensure
that-within a reasonable time from the date
of its application-the proportion of minority
group personnel affected by these demotions
or dismissals will be restored at least to the
proportion that existed prior to the demotions
or dismissals.

(2) A statement of steps taken by the LEA
to prevent any future disproportionate
demotion or dismissal of minority group
personnel.

(b) In the case of ineligibility under "
§ 185.21b resulting from discriminatory
demotion or dismissal of instructional or
other personnel from minority groups, an LEA
shall include the following in its application
fox waiver:

(1) Evidence that all minority group
personnel demoted or dismissed as a result of
discrimination have been offered
reinstatement to their former positions or
comparable positions and afforded financial
compensation for any loss caused by those
demotions or dismissals; and

(2) A statement of steps taken by the LEA
to prevent any future discriminatory
demotion or dismissal, of minority group
personnel. This includes but is not limited to
a statement of objective, nonracial, and
reasonable criteria to be applied-
(i) In the event that reinstatement of

minority group personnel as required by
paragraph (b)(1) necessitates a reduction in
the number of personnel; or

(ii) In the event of future demotions or
dismissals for any reason.

(6)(1) In the case of ineligibility resulting
from discriminatory assignment of teachers
as prohibited by § 185.21b(e), an LEA shall
include in its application for waiver evidence
that the-agency has assigned its full-time
classroom teachers to its schools so that no
school is identified as intended for students
of a particular race, color, or national origin.

(2).In the case of an LEA implementing a
required plan described in § 185.32(a), these
fondiscriminatory assignments must conform
to the requirements of that plan.

(3) In the case of an LEA not implementing
that type of plan, or implementing a plan that
contains no provision regarding assignment
of faculty, the LEA shall make assignments so
that the proportion of minority group full-time
classroom teachers at each school is between
75 and 125 percent of the proportion of those
teachers that exists on the LEA's faculty ds a
whole.

(d) In the case of ineligibility'resulting from
other discriminatory practices, policies, or
procedures prohibited by § 185.21b(e), an
LEA shall include the following in its
application for v aiver

(1) Evidence that minority group personnel
subjected to this type of discrimination-have
been-

(i) Reinstated or restored to the positions or
status they held prior to, or would have held
in the absence of, this discrimination; and

(ii) Given financial compensation for any
loss caused by that discrimination.

(2) A statement of steps taken by the LEA
to prevent this type of discrimination in the
future.
(e) In the event that the corrective dction

required under this section includes the
employment or promotion of minority group
personnel, the LEA shall give preference-

(1) First to qualified minority group
members of its own faculty or staff
previously demoted or dismissed for any
reason; and

.(2) Second to qualified minority group
faculty and staff members identified by the
Department as previously demoted or
dismissed by other LEA's in conjunction with
desegregation or the conduct of any activity
described in section 606 of theAct.

* (Section 606(c); 20 U.S.C. 3190(c))

§ 185.25c Waiver of Ineligibility-
classroom segregation.

In the case of ineligibility under § 105,21o,
an LEA shall include In Its application for.
waiver-

(a) Evidence that minority group children
are not separated from nonminority group
children by or within classes for more than 25
percent of the school day classroom periods,
except in the case of ability grouping that
meets the requirements of § 185.21c(b) (1)
through (3) and is the only available method
of achieving a specific educational objective.

(b) A statement of steps taken by the LEA
to ensure that separation of minority and
nonminority group children as prohibited by
§ 185.21c will not reoccur.
(Section 606(c); 20 U.S.C. 3190(c))

§ 185.25d Waiver of Ineligibility-
discrimination against children.

In the case of Ineligibility under § 185.21d,
and LEA shall include in Its application for
waiver evidence that the practice, policy, or
procedure prohibited by that section has
ceased and that its effects have been
remedied or eliminated. In particular-

(a) In the case of a denial of equal
educational opportunity to national origin
minority group children-as described in
§ 185.21(b)-the LEA shall submit an
educational plan of sufficient
comprehensiveness to remedy or eliminate
the effects of the denial and to meet the
special educational needs of all national
origin minority group children for whose
education the LEA is responsible.

(b) In the case of a violation under
§ 185.21d(c), the LEA shall include in Its
application for waiver evidence that-

(1) The discriminatory rental, use, or
enjoyment ot Its facilities is no longer
permitted; and

(2) Any agreement with respect to the
discriminatory rental, use, or enjoyment has
been rescinded and the unearned
consideration from It has been returned or
repaid, to the extent possible under the
applicable State law.

(c)(1) In the case of the assignment 9f
students to racially or ethnically Identifiable
groups, tracks, or classes that cannot be
justified educationally-as described In
§ 185.21d(e)-the LEA shall Include in Its
application for waiver the following
information:

(i] If the assignment was to a grouping to
provide special education or related services
to handicapped students, evidence that the
students have been evaluated and placed in
accordance with requirements for evaluation
and placement of handicapped students
under Pub. L 94-142, section 504 of Pub. L
93-112, and any regulations under those
statutes.

(it) If the assignment was to other
groupings, evidence that the students have
been reassigned without discrimination to
groupings that are not racially or ethnically
identifiable, or evidence that the students
have been reassigned to groupings In
accordance with the criteria in § 185.21c(b)
(1) through (3).

(2) If the agency reassigns any student to a
new grouping under paragraph (c)(1), It shall
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also include evidence that it has made
provision for the transitional services
necessary to enable the student to participate
meaningfully in the educational program of
the new grouping.
(Section 606(c) 20 U.S.C. 3196(c))

Subpart C-Baslc Grants

-185.30 Purpose. -
The purpose ofa basic grant is to meet

educational needs that arise from a
qualifying plan described In § 185.32.
(Sections 602(b), 604(b)(1), 6.06(a[i), 607(a); 20
U.S.C. 3192(b), 3194{b)(1) 1961a)(1), 3197(a))

§ 185.31 Eltgibfe applicants.
An LEA may apply for a basic grant.

fSection 606(a)(1); 20 U.S.C. 3196(a](1))

§ 185.32 Qualifying plans.
(a) Required plans. (1) An LEA may apply

ifit is implementing a plan-
(i) That has been undertaken under a final

order issued by-
(A) A court of the United States.
(B) A court of any State or
(C) Any other State agency or official of

competent jurisdiction;
(iiJThat requires the desegregation of

minority group segregated children or faculty
in the LEA's elementary and secondary
schools, or otherwise requires the elimination
or reduction of minority group isolation in
those schools and

(iii) Thatinay. in addition, require
educational activities in minoritygroup
isolated schools not affected by the
reassignment of children or faculty under the
plan in order to remedy the effects of illegal
segregation.

(2) For the purpose of subparagraph (1). a-
State agency or official of competent
jurisdiction means any State agency or
official authorized pursuant to State law to
issue such an order.
(Section-OO(a)[1](A)(i); 20JS.C.
3196(a)(i)(A}{i}

(3) An LEA may apply if it is implementing
a plan that has been approved by the
Secretary as adequate under title VI of the
Civil Rights Act of 1964 for the desegregation
of minority group segregated children or
faculty in the LEA's schools.
(Section 606(a)(1](A)(ii); 20 U.S.C.
3196(a)(1)(A)(ii)}

(b) Nonrequiredplans. (1) An LEA may
apply if. without having been required to do
so, it has adopted and is implementing, or
will, if assistance is made available to it
under the Act adopt and implement, a plaii'
for the complete elimination of minority
group isolation in all its minority group
isolated schools.
(Section 606(a)(1)(B); 20 U.S.C. 3196(a)(1)[B))

f23(i) An LEA may apply if it has adopted
and is implementing, or will, if assistance is
made available to it under the Act. adopt and
implement a plan to-

(A) Eliminate or reduce minority group
isolation- irone or more of its minority group
isolated schools; or

(B) Reduce the total number of minority
group children who are enrolled in its
minority group isolated schools.

Iii) Elimination of minority group Isolation
is a change In a school's enrollment resulting
in a reduction In the proportion of minority
group children from greater than 50 percent to
50 percent or less.

fill) Reduction of minority group isolation Is
a diange in a school's enrollment after which
the proportion of minority group children Is
reduced, but remains greater than 50 percent.
(Section 606(a](1)(C) (i] and (). 20 U.S.C.
31a)(1)(C) (I) and (11))

(8)1) An LEA may apply if it has adopted
and is implementing, or will. if assistance is
made available to it under the Act, adopt and
implement, a plan to prevent minority group
isolation reasonably likely to occur (In the
absence of assistance under the Act) In any
of its schools in which at least 20 percent. but
not more than 50 percent, of the enrollment
-consists of minority group children.

(ii) The Commissioner considers minority
group isolation reasonably likely to occur [in
the absence of assistance under the Act] in a
school only if the LEA demonstrates by
credible evidence that minority group
children will comprise more than 50 percent
of the enrollment of the school during the first
fiscal year for which It seeks assstanca or
the next succeeding fiscal year. This evidence
may include, but Is not limited to-

(A) Enrollment figures for the school during
previous fiscal years;

(B) Enrollment figures of schools from
which the enrollment of the school Is drawn;

(C) Demographic data concerning the
attendance area served by the school;- and

(D) School board resolutions or other
evidence of final official action likely to
affect the enrollment of the school during the
first fiscal year for which asistance is sought
or the next succeeding fiscal year.

(Iii) I the LEA seeks assistance for more
than one fiscal year. Its plan to prevent
minority groupisolation must include
provisions to accomplish the purpose of the
plan by mandatory enrollment changes in the
event other means fail.
(Section 606{a)(1}ICK([i,; 20 US.C.-
3196(a)(1](C) iil)}

(4) An LEA may apply iL without having
been required to do so, it has adopted and is
implementing, or will. If assistance Is made
available to it under the Act, adopt and
implement, a plan to enroll and educate in its
schools children who would not otherwise be
eligible for erolliment because of
nonresidence in its school district, where that
enrollment would make a significant
contribution toward reducing minority group
Isolation in one or more school districts. The
Commissioner considers an lEA's plan to
make a significant contribution toward
reducing minority group Isolation only if it
involves the enrollment by the applicant of at
least 100 children who would not otherwise
be eligible for enrollment because of
nonresidence in its school district. Reducing
minority group Isolation in one or mor
school districts, for the purpose of this
subparagraph (4), refers to any of the changes
in enrollment described in paragraph [b(2) in
any school district to which the plan relates.
(Section 606(a)(1)(D): 20 U.S.C. 3196(a](1(D))

(5) The Commissioner does not consider a
plan desqribed in paragraph (b) (2). 13), or (4]

to meet the requirements of this secaon
where the ellanlnatipn. reduction, or
prevention of minority group isolation
accomplished or to be accomplished in
schools to which the plan relates results in an
equal or greater degree of minority group
Isolation in other schools operated by the
LEA or LEA's to which the plan relates-
(Sections 004b). Oal(1) (C) and (D; 20
U.Sc. 319(b), 319(a)(1] (C) and (D))

(c) Implemenatfin of opan. (1) For
purposes of determining an LEKs eligibility
for assistance, the Commissioner considers
the LEA to be Implementing a plan If-

(i) It is operating its school system in
accordance with the requirements or the plan
and

(11) In the case of a required or nonrequired
plan to eliminate. reduce, or prevent minority
group Isolation-or a plan to reduce the total
number of minority group children who are
enrolled In Its minority group isolated
schools-the degree of minority group
Isolation In Its schools is less than the degree
that would have existed in the absence of the
plan.
(Section eOe(a)(l]b 20 U.S.C. 19a]{]

(d] An LEA shall include In its application
the following:

(I) A complete copy of the planuponwhich
It bases Its application for assist under
this section (including all relevantlegal
documents):

(ii) Asummary ofthe presentrequiremeats
for that plan;

(Iii) In the case of a plan describedin
paragraph (b). a copy of a school board
resolution or other evidence of final official
action adopting and Implementing the plan.
or agreeing to adopt and implement it upon
the award of assistance and

(iv) In the case of a planto prevent
minority group Islation described in
paragraph (b) [3). where minority group
children constitute more than 5o percent of
the enrollment of all the schools, operated by
the LEA-

(A) A statement or the enrollment, by race.
in any of Its schools in which minodty group
children coinstitute more than 70 percent of
the enrollment;

(B) A statement of the reasons for that
disproportionate minority group enrollment-In
each schook and

(C) A statement of instructional and otier
services to beprovided to children enrolled
in each school that will ensure that services
to those childrenare comparable to services
to be provided to children. enrolled in any
school to which the plan described in
paragraph (b)o3) relates.
(Sections 06(a](a). 10(a;, 20 US.C.
310(fa](1]. 326o(aD
§185.33 Authoized actIvItes.

An LEA may use funds under a basic grant
for any activity that is designed to meet an
educational need that arises from a
qualifying plan (described in f 185.32.
Section 007(a) of the Act lists examples of
authorized activities.
(Section 607[a): 20 U.SC. 31W[a))
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§ 185.34 Application procedures.
(a) An LEA that wants to apply shall meet

the requirements in 45 CFR 100a.108 through
100a.118 and the requirements in this part.

(b) The LEA shall include in its application
a needs assessmentthat shows the
relationship of the educational needs
addressed by the proposed activities to the
implementation of the LEA's qualifying plan.

(c) The LEA shall include in itW application
an assurance that it has met and will meet
applicable requirements of the Act and this
part'
(Section 610(a); 20 U.S.C. 3200(a)]

§ 185.35 Approval of new projects.
(a) The Commissioner decides whether to

approve a new project on the basis of the
procedures in this section.
(Sections 602(b), 610(d); 20 U.S.C. 3192(b),
3200(d))

(b) Applications for new projects submitted
by LEA's in each State are considered
separately.
(Section 605; 20 U.S.C. 3195)

(c](1) Each applicationis assigned toone of
the categories ip this paragraph on the basis
of the date when the LEA implemented the
qualifying plan on which it bases its
application.

(I) Category I contains applications relating
to plans with implementation dates not more
than three years before the July 1 that follows
the deadline date for applications. -

(ii) Category II contains applications
relating to plans with implementation dates
more than three, but not more than six, years
before that date.

(tiI) Category M contains applications
relating to plans with implementation dates
more than six years bfore that date.

(2](i) The implementation date of a plan is
the date of the first change in the enrollment
of a school-or, in the case" of a plan for the
desegregation of minority group segregated
faculty, the first reassignment of a faculty
member-under the plan.

(ii) If an LEA is implementing more than
one plan, or a plan that -4as implemented
over a period of time, the-implementation
date is the date of the greatest change in the
enrollments of schools, or the greatest
number of reassignments of faculty members,
as appropriate.

(3)(i) The Commissioner makes awards for
all approvable applications contained in
Category I before those in Category II.

(ii) The Commissioner makes awards for
all approvable applications contained in
Category II before those in Category III.
(Sections 610(d) (1) and (3); 20-U.S.C. 3200(d)
(1] and (3))

(d)(1)'Within each category, applications
are ranked on the basis of the net change in
Isolation in the applicant's schools between
the fiscal year just prior to the -
implementation date of its plan ("base year")
and the first fiscal year for which it seeks
assistance ("project year"). The net change in
isolation is computed on the basis of the
,procedures in this paragraph. -
1 (2) The minority group Percentage of-the
enrollment of each of the applicant's schools
in the base year is computed. The number of

minority group students 'enrolled in schools
within each percentage range in column A of
table I is deterinied. The nimiber of students
in each percentage-range is then multiplied
by the corresponding weight in column B of
table I. The resuling weighted numbers are
added. The sum is then divided by the total
number of minority group students.

Table I

Column A Column B
minority group percentage weight

95 or more 0 " .O.0
At least 90 but less than 95. - .1
At least 85 but less than 90_. . .2
At least 80 but less than 85 - - - .3
At least 75 but less than 80 .A
At least-70 but less than 75 .5
At least 65 but less than 70 - - .6
At least 60 but less than 65- - .7
At least 55 but less than 60-. ............................ . 8
At least 50 but less than 55 .9
50 or less ...... 1.0*

(3) The computation described in
subparagraph (2) is repeated using the
number of minority group students to be
enrolled in the applicant's schools in the
project year.

(4) The result of tle computation for the
base year is subtracted from the result of the
computation for the project year to determine
the net change in isolation between the base
year and the project year.
(Section 610(d) (1) and (2); 20 U.S.C. 3200(d)
(1) and (2)]

(e] With.the concurrence of the Assistant
Secretary for Education that compelling
evidence of extraordinary difficulty by an

.applicant in effectively carrying out a
desegregation plan exists, the Commissioner
may revise the rank order of applications
between and within categories under
paragraph (c) and (d) to reflect the
applicant's greater need for assistance.
(Section 610(d)(1); 20 U.S.C. 3200(d)(1))

(f)(1) The Commissioner reviews each
application to determine if it contains
activities that address educational needs that
arise from the implementation of the LEA's
qualifying plan.

(2)(i) If the application contains activities
* described in subparagrah (1), the

Commissioner reviews those activities to
" determine the degree to which they afford
promise of achieving the purposes of the Act
described in § 185.1(b).

(ii) In making this determination, the
Commissioner considers-

(A) The information described in 45 CFR
100a.110 through 100a.115 as it relates to
those activities; and

(B) The degree to which the applicant's
plan involves, to the fullest extent
practicable, the total educational resources,
both public and private, of.the community to
be served.

(iiI) On the basis of this review, the
Commissioner decides whether an award to
the applicant is'warranted.
(Sections 602(b), 605(b)t(3), 607(a), 610(d) (1),
(4] and (5); 20 U.S.C,3192(b). 3195(bJ(3),

- 3197(a), 3200[d) (1), (4) and (5))
(g)(1) The Commissioner further reviews

each application submitted-by an applicant to

which an award is warranted under
paragraph (f) to ,ensure that each activity
under th e award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Cotmnissioner may, require the applicant to
modify its proposed activities In order to
meet more effectively the educational needs
that arise from its plan. However, the amount
of the award does not exceed the amount that
would be required for activities that the
applicant proposed to meet those needs.
(Sections 602(b), 607(a), 610(d)(4); 20 US.C.
3192(b), 3197(a), 3200(d)(4))

§ 185.36 Length of project.
(a) The Commissioner may approve a

project period of up to 60 months.
(b) The Commissioner decides the length of

a project period on the basis of the following
factors:

(1) The severity and likely duration of the
educational needs addressed by the
applicant's proposed activities.

(2) The nature of those activities, or of
activities to meet those needs most
effectively.

(3) The recency of the LEA's
implementation of the qualifying plan on
which It bases its application,

(c) When approving an award for the first
budget period of a multi-year project, the
Commissioner indicates his or her intention
to make one or more continuation awards for
budget periods during the remainder of the
project period.
(Section 610(e)(1); 20 U.S.C. 3200(e)(1))

§ 185.37 Approval of continuation awards.
The Commissioner approves a continuation

award for a budget period after the first
budget period of a multi-year project if-

(a) Sufficient appropriations are available
for the budget period under section
610(e)(2](A) of the Act;

(b) The applicant is not ineligible for
assistance under § § 185.21a through 105.21d:
and

(c] The applicant is making satisfactory
progress toward achieving the objectives of
its project.
(Section 610(e)(2]; 20 U.S.C. 3200(e)(2))

Subpart D-Special Project Grants
Planning Grants

§ 185.40 Purpose.
The purpose of a planning grant Is to

develop a qualifying plan (described in
§485.32).
(Sections 604(b)(2). 606(a)(1)(E), 608(a); 20U.S.C. 3194(b)(2), 3196(a)(1)(E), 3190(a))

§ 185.41 Eligible applicants. ,
(a) An LEA may apply for a planning grant.
(b) No LEA may apply for a planning grant

if it has received such a grant before.
(c) An LEA that applies for assistance to

develop a required plan described in
§ 185.32(a) need not meet the requirements of
88 185.21c or 185.21d If it provides assurances
in its application that the development of the
plan for which it seeks assistance will
address the conditions described n those
sections. I -,
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(Sections 606(a)(1), 606(a) 1)(E), 606(c)(2),
608(a); 20 U.S.C. 3196(a)(1), 3196(a)(1)(E),
3196(c)(2], 3198(a))

§ 185.42 Authorized activities.

An LEA may use funds under a planning
grant for any activity that is reasonably
related to developing a qualifying plan.
(Sections 606[a)[1)[E), 608(a); 20 U.S.C.
3196(a)(1)(E), 3198[a)).

§ 185.43 Application procedures.

(a) An LEA may apply for a planning grant
at any time.

(b) The applicant shall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements of this part.

(c) If the applicant applies for a grant to
develop a required plan described in
§ 185.32(a), it shall include in its
application-

(1) A copy of the final order of the court,
agency, or official that requires a plan
described in § 185.32(a)(1); or

(2) A copy of the Secretary's finding of
illegal'separation of minority group children
or faculty that requires a plan described in
§ 185.32(a)(2). .

(d) If the applicant applies for a grant to
develop a nonrequired plan described in
§ 185.32(b), it shall include in its
application-

(1) The names of the schools in which
minority group isolation will be eliminated,
reduced, or prevented-or, in the case of a
plan described in § 185.32(b)(4), the school
districts from which nonresident children will
come-under the plan; and

(2) Evidence that the plan will be
implemented at the end of the proposed
project.

(e) The applicant shall include in its
application an assurance that it has met and
will meet applicable requirements in the Act
and in this parl
(Sections 606[a)[1)[E), 608(a), 610(a) 20 U.S.C.
3198(a)(1](E), 3198(a), 3200(a) S. Rep. No. 856,
95th Cong., 2d Sess. 66 (1978))

§ 185.44 Approval of projects..

(a) The Commissioner decides whether to
approve a new project on the basis of the
degree to which the proposed activities afford
promise of achieving the purposes of the Act
described in § 185.1(b), as indicated by-

(1) The information described in 45 CFR
100a.110 through 100a.115; and

(2) The extent to-which the application
contains convincing evidence that the plan
will be implenented at the end of the
proposed project.

(Section 610(d); 20 U.S.C. 3200(d))
(b)(1) The Commissioner may approve a

project period of-up to 24'months.

(Section 606(a)(1)(E); 20 U.S.C. 3196(a)(1)(E))
(2) The Commissioner decides the length of

a project period on the basis of-
(i) The severity and likely duration of the

problems to which the plan would be
addressed; and

[ii) The nature of the applicant's proposed
activities.

(3) When approving an award for the first
budget period of a multi-year project, the
Commissioner indicates his or her intention

to make a continuation award for a second
budget period.
(Section 610(a)(1): 20 U.S.C. 320(e)(1))

(c) The Commissioner approves a
continuation award for a second budget
period on the basis of the standards In
§ 185.37(a).
(Section 610(e(2); 20 U.S.C. 3200(e](2))

Transitional Grants

§ 185.50 Purposes.
A transitional grant Is for any one of the

following purposes:
(a) Pre-implementation assistance-to help

an LEA that has adopted but not yet
implemented a required plan, described In
§ 185.32(a), to prepare for the reassignment of
children or faculty under the plan.

(b) Out-of-cycle assistance-to help an
LEA to meet educational needs that arise
from the implementation of a plan described
in § 185.32 that the LEA adopted too late to
serve as the basis for a basic grant
application in the most recent competition
under subpart C.

(c) Special discretionary assistance--to
help an LEA meet an unexpected educational
need that arose from the implementation of a
plan described in § 185.32 after the deadline
date for basic grant applications in the most
recent competition under subpart C.
(Sections 604(b[2). 60(a); 20 U.S.C.
3194(b)(2), 3198(a))

§ 185.52 Eliglble applicants.
(a) LEAs, SEAs, other public agencies, and

private nonprofit agencies and organizations
are eligible to apply for transitional grants.

(b) However, an applicant that is not an
LEA may apply for a transitional grant only
at the request of the LEA that it proposes to
help.
(Section 608[a); 20 U.S.C. 3198(a))

§ 185.52 Authorized activities.
(a) The recipient of a pre-implementation

assistance grant described In § 185.50a) may
use funds under 1he grant for any activity
designed to meet an educational need that is
reasonably related to the LEAs preparing for
the reassignment of children or faculty under
the plan.

(b) The recipient of an out-of-cycle
assistance grant described in § 185.50(b) may
use funds under the grant for any activity
designed to meet an educational need that
arises from the implementation of the plan.

(c) The recipient of a special discretionary
assistance grant described in § 185.50c) may
use funds under the grant for any activity
designed to meet the unexpected educational
need described in that paragraph.
(Section 608(a); 20 US.C. 3198(a))

" § 185.53 Application procedures.
(a) An applicant may apply for a

transitional grant at any time.
(b) The applicant shall meet the

requirements of 45 CFR 100a.108 through
100a.116 and the requirements of this part.

(c) An applicant shall include in its
application-

(1) Except in the case of an application for
a grant described in § 185.50(c) from an LEA

that has a basic grant, a copy of the LEA~s
qualifying plan;

(2) A needs assessment that shows the
relationship of the educational needs
addressed by the proposed activities to the
LEA's plan;

(3) If the applicant is not an LEA. a copy of
the IEA's request for the applicant's help;
and

(4) An assurance that the applicant has met
and will meet applicable requirements of the
Act and this part.
(Sections 608(a), 610(a); 20 US.C. 3198(a),
320O(a))

§ 185.54 Approval of projects.
(a) The Commissioner decides whether an

award to the applicant is warranted on the
basis of-

(1) The degree to which the proposed
activities afford promise of achieving the
purposes of the Act described in § 185.1(b),
as ndicated by-

(i) The applicant's needs assessment:
(ii) The Information described in45 CFR

l00a.110 through 100a.115; and
(iiI) Whether another applicant has

submitted, or Is likely to submit, an
application to meet the need addressed by
the proposed activities; and

(2) The factors set out in section 610(d) (1).
(2), (3). and (5) of the Act.

(b)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragraph (a) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an awaard. the
Commissioner may require the applicant to
modify its proposed activities in order to
meet more effectively the educational needs
described in § 185.50. However, the amount
of the award does not exceed the amount that
would be required for activities that the
applicant proposed to meet those needs.

(3) The Commissioner approves a project
period of not more than 12 months for a
transitional grant.

(4) The Commissioner does not set the
amount of a grant described in § 185.50 (a) or
(c) above $100,000.
(Sections 608(a). 610(d): 20 U.S.C. 3198(a).
32o0(d))
Grants for the Arts

§ 185.60 Purpose. I
The purpose of a grant for the arts is to

provide, through the arts, opportunities for
interracial and intercultural communication
and understanding to help meet the special
needs incident to the implementation ofa
qualifying plan (described in E 185.32].
(Sections 604(b)(z), 608(a); 20 U.S.C.
3194(b](2. 3198(a))
§ 185.61 Eligible applicants.

A public agency other than an LEA that is
responsible for the administration of
statewide public arts programs may apply for
a grant for the arts at the request of the LEA
or LEAs that It proposes to serve.
(Section 608(a); 20 U.S.C. 3198(a))
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§ 185.62 Eligibility for services from a
grantee.
A grantee shall conduct actiities underthe

grant primarily with students who attend
schools-

(a) That are affected by a qualifing'plan:
(b) Ifi which the minority group enrollment

is between 20 and 80 percent; and
(c) That are operated by LEAs that are in

compliance with the requirements of
§§ 185-21a : through 185.21d.
(Section 608(a); 20 U.S.C. 3198(a))

§ 185.63 Authorized activities.
A grantee maj use funds to carry out any

activity that Is reasonably related to the
purpose of a grant for the arts (described in
§ 185.60).
(Sectidn 608(a); 20 U.S.C. 3198(a))

§ 185.64 Application procedures.-
(a) An applicant shall meet the

requirements in 45 CFR 100a.108.through
100a.118 and the requirements of this.par-

(b) An applicant shall include in its,
application-

(1) A copy of the qualifying plan.for:each
LEA that the applicant proposes to serve,
unless.the LEA has submitted itsplan.to the
Commissioner,

(2) A copy of the.requestfor the.applicant
to serve the LEA, from each-LEAthat the
applicant proposes to serve;.
(3) An.assurance,signedby an authorize&

official of each LEA that the applicant
proposes. to serve, that-the LEA isin
compliance with § §, 185.21a through 185;21d-
(4) Evidence, such as a copy of a State

statutory proision or executive order;,that
the applicant is a public agency responsible'
for the administration of'statewide-public-
arts piograms; and
(5) An assurance that the applicanthas met

and will'meet applicable requirements of the
Act and this part.
(Section 608(a); 20 U.S.C. 3198(a})'

§ 185.65 Approval of projects.,
(a] The Commissioner decidies whether an

award to the applicant is warranted on-the'
basis of-

(1) The degree-to which the-proposed
activities afford promise of -chieving the'
purposes of the Act described in §,185.1(b),
as indicated by the information described in,
45 CFR 100a.110 through 100a.115; and

(2) The factors set out insection 610[d) (1I
(2), (3) and (5) of the Act

'(b](1) The Commissioner further reviews
each'application submitted by an applibant to
which'an awardis warranted under
paragraph (a) to ensure that each activity
under the-award is designed-to achieve the:
purposes of the-Act.

(2) Before making anaward,:the
Commissioner may, require.the applicant to:
modify its proposed activities in order-to,
carry out more effectively the purpose set out
in § 185.60. However, the amount of the
award does not exceed the amount that-
would be required for activities.that.the
applicant proposed to carry out thatpurpose.
(3) The maximum assistance for any budget

period for a grantfor the arts is $100,000.
Cc) The Commissioner does not award'more

than one grant for actiVities in any State.

(Section 610(d]; 20 U.S.C. 3200(d))

MetropolitanAr~a Grants

§ 185.70 Purposes..
A metropolitan area'grant is for either of-

the following purposes:
(a) To establish or maintain one or more

integrated schools.
(b) To support the joint development of a

plan or reduce or dliminate minority group
isolation, to the maximum extent possible, in
the public elementary and secondary schools
within a StandardMetropolitan Statistical
Area (SMSA).
(Sections 6040)[(2), 606(a)(2, 609(a;-20 U.S.C.
3194(b)(2), 3196[a}(2], 3199(a))

§. 185.71, Eligible.applicants..
(a) Integrated schools. AaLEAmay apply

* for a grant if---
(1) It islocated within an SMSA or servesa

school'distfct adjacentto-a'school.district
that is located vhotl within-an:SMSA;, -

(2) The total student enrolment-ofthe-LEA
includes a-percentage of minority group-
students that.is smaller than the-percentage
of minoritygroup students enrollecLin-aU
schools'in-the SMSA and&

(3)(illthas made-a joint arrangement fTrz
the establishment drnmaintbnance-of'one-or-
more-integrated'schools'with a cooperating
LEA-.
(A) That:islocatedwithiir.the.sameSMSA

and
(B) That has a total studentenrollment.that

includes a percentage of minority-group
students that is'greater-tlhan the percentage of
minoritygroup students enrolled in allthe
schoolsin that SMSA..
({ii A joint arrangement must consist of'the

enrollment.in school'sof the applicant LEA of
studeits residing in the district served by, or
attending the schools of, the cooperating

- LEA. The arrangement maynot result in-an
increase in the degree of minoritygroup
isolation in any school operated by any LEA.
The arrangement must involve the enrollment
in-the-applicant's-schools of only-those
students-who in the.absenceofthe
arrangement'would be enrolled in-,or
assigned.to, a~miiority group-isolated school.
(Sections 606[h)[2, 609(a(1), 617(3);-20US.C.
3196(a)(2), 3199(a)(1), 3207(3)).
(b) Area-wide plans. (1).Two or more LEAs

located within- anSMSA may apply for a
grant for the.joint development of a plan to
reduce and eliminate minority group'
isolatfon. to the maximum extent possible, in
the public elementary and-secondary schools
in that SMSA. The-plan must, at a minimum,
provide. that by a certain date-ne later than
July 1,1983--the. percentage. of minority group
children enrolled in each-public elementary.
and secondary, schooin the SMSA will be at
least 50 percent'of the percentageof minority
group children enrolled in all those schools,
and shall speciflyin detail'the means-by
which that objective is to be achieved.

(2) The Cbmmissioner doesnot make a
grant under this paragraph unless-
(i) Two-thirds or moie of the LEAs in an

SMSA ULhe apro~ed the application;-and
(ii) The number bf students in the schools

of those-agencies that havd approved the-
application constitutes two-thirds or more of

the number of'students in the schools of all
the LEAs in the SMSA.
(Sections 609(a)(2);'20 US.C. 3199(a(2))

§ 185.72 Authorized activities.
(a) Integrated schools. (1) The recipient of a

grant under § 185.70(a) may use funds under
the grant for any activity that Is designed to
meet an educational need that arises from the
joint arrangement described in § 185,71(a)(3).

(2) The-recipient may also use these funds
to pay the the net cost, If any, to the reociplent
of enrolling and'educating in Its ntegrated
schools students from the cooperating LEA
(Section 609(a)(1); 20'U.S.C, 3199(a)(1))

(b) Area-wide plans. (1) The recipient of a
grant under § 185.70(b) may use funds:under
-the grant for any activity reasonably
necessary to the joint development of a plan
described in § 185.71(b).

(2) The recipient may not use these funds
for construction or any repair or remodeling
of facilities.
(Section 609(a) (2], 20 U.S.C3199(a)(2))'

§ 185.73 Application procedures.
(a) An LEA that wants to apply fore.

metropolitan area grant shall meet tho
requirementsin 45 CFR 100a.108 through.

'100a.118 and the requirements intils part.
(b}'An LEA that wishes to apply for a

metropolitan area grant'shall meet the
requirements In §'185.10, relating to public
and advisory, committee participation.
However, references to an:LEA In-paragraph
(a)(2) offthat section include--

(1) The cooperating LEA,.n the case oran
application for an integrated schools, project,
described in §185.70(a) and'

(2) All the LEAs in the SMSA, In the' case of
an application for an area-wide plan project,
describedin' I 185.70(b).
(c) An LEA shall include in Its-applicatlon-

an assurance that It has met and will-meot
applicable-requirements of the Act and this
part.
(Section 610(a);-20 US.C. 3200(a))

§ 185.74 Approval of new projects.
(a) The Commissioner decides whether an

award to-the applicant is warranted on the
basis of-

(1) The- degree to which the proposed
activities afford promise of achleving.the.
purposes of the-act described in J 185A1(b) as
indicated by the information described In 45
CFR-100a.110. through 100a.115: and

(2) The factors set out n section 610(d)(1),
(2), (3) and (5)'of the Act.

(b)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award Is warranted under.
paragraph (a),to ensure that each activity
under the award is designed to achieve the
purposes of the'Act.

(21 Before making an award, the
Commissioner may require the applicant to
modify its proposed activities in order to
carry out more-effectively the purposes set
out in § 185.70. However, the hmount of the
award does not exceedthe amount that-
would be required for activities that the
applicant proposed to carry out those
purposes
(Section 610(d);'20 U.S.C. 3200(d))
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§ 185.75 Length of project..
(a) Awards of metropolitan area grants are

subject to the provisions of § 185.36(a) and
(c), and section 610(e)(1](A) through (C) of the
Act, relating to the length of a project.

(b) However, the project period for a grant
for an area-wide plan. described in
§ 185.71(b), may not extend beyond July 1,
1983.
(Sections 609(a)(2), 610(e)(1); 20 U.S.C.
3199(a)(2), 3200(e)(1))

§ 185.76 Approval of continuation awards.

Awards of metropolitan area grants are
subject to the provisions of § 185.37, relating
to the approval of continuation awards.
(Section 610(e)(2); 20 U.S.C. 3200(e)(2))

Other Special Projects

§ 185.80 Use of discretionary funds.

The Commissionermay use funds
appropriated under section 604(b)(2) of the
Act for the following types of awards: I

(a) The types of grants described in this
subpart.

(b) Grants to Puerto Rico, Guam, American
Samoa, the Virgin Islands, the Northern
Mariana Islands, and the Trust Territory of
the Pacific Islands to achieve the purposes of
the act described in § 185.1(b).

(c) Magnet school, university/business
cooperation, and neutral site planning grants
described in subpart E.

.(d) State agency grants described in
subpart H.

(e) Television and radio contracts
described in subpart L

(f) Evaluation contracts under section 613
of the Act.

(g) Any other type of award described in
this part.

(h) Contracts, consistent with the
requirements of the Act, for particular
purposes designed to achieve the purposes of
the act described in § 185.1(b).
(Sections 6o4(b)(2), 608(a), 617(10); 20 U.S.C.
3194[b](2), 3198(a), 3207[10))

§ 185.81 Applicable requirements.

(a) The requirements of the act and this
part that relate to a type of award apply to
the use of any funds for that type of award.

(b) However. if the Commissioner uses
funds appropriated under section 604(b)(2) for
basic grants described in subpart C, he or she
distributes these funds in the following way,

(1) He or she distributes to each State an
amount which bears the same ratio to the
amount available for basic grants as the
number of minority group children aged five
through seventeen, inclusive, in that State
bears to the number of those children in all
States.

(2) He or she uses the distributed funds for
approvable applications contained in
Categories I and II (as described in
§ 185.35(c)).

(3) If the amount distributed to a State
exceeds the amount required for those
applications in that State, he or she
distributes the excess amount to other States
in proportion to the need in those States for
approvable applications contained in
Categories I and IL

(4) If the amount available for basic grants
exceeds the amount required for all

approvable applications contained In
Categories I and II. he or she distributes the
excess amount to States In the manner
described In this paragraph for approvable
applications contained in Category I1 (as
described in § 18S.35(c)).
(Sections 604(b)(2). 808(a): 20 U.S.C.
3194(b)(2), 3198(a))

Subpart E-Magnet School, Unlversity/
Business Cooperation and Neutral Site
Planning Grants

§ 185.90 Purposes.
(a) The purposes of magnet school grants

are to plan, design. and conduct educational
programs in magnet schools.

(b) The purpose of university/business
cooperation grants Is to conduct cooperative
programs between LEAs and institutions of
higher education or businesses.

(c) The purpose of neutral site planning
grants is to develop plans for neutral site
schools.
(Sections 604(b)(2), 608a()-(3), 617(5) and
(8); 20 U.S.C. 3194(b)(2), 3190(a)(zH3).3207(5)
and (8))

§ 185.91 Eligible applicants.
(a] An LEA may apply for a grant under

this subpart.
(Section 608(a)(1)-{3|; 20 U.S.C. 3198(a)(1)-{3);
H.R. Rep. No. 1701,94th Cong.. 2d Sess. 231
(1976))

(b) In the case ofagrant to conduct
educational programs in a magnet school, the
Commissioner considers the curriculum of the
magnet school to be capable of attracting
substantial numbers of students of different

- racial backgrounds if- -

(1) The LEA-
(I) Does not compel any student to enroll in

the magnet school for any part of the grant
period; and

(ii) Does not compel any student to enroll
in another school after enrolling in the
magnet schooh and

(2) Sixty days after the beginning of the
first school term, any part of which falls
within the grant period, or 90 days after the
effective date of the grant, whichever is later.
the enrollment of the school meets the
following requirements:

(i) Minority group students constitute no
less than 20 and no more than 80 percent of
the enrollment.

(i!) If the percentage of minority group
students enrolled in all the applicant's
schools is less than 20 percent. minority
group students constitute between 20 percent
and So percent, inclusive, of the enrollment in

°the schooL
(iii) If the percentage of minority group

students enrolled in all the applicant's
schools is greater than 80 percent. minority
grop students constitute between 50 percent
and 80 percent, inclusive, of the enrollment in
the school.

(iv) The ratios of the number of students
from each minority group to the total number
of minority group students enrolled in the
magnet school generally reflect the ratios
among minority group students enrolled in all
the LE s schools. -

(c)(1) An LEA's failure to meet the
requirements of paragraph (b) is grounds for

terminating the grant, insofar as it relates to a
school affected by the failure, as of-

(I) The date of any compulsory enrollment
referred to in paragraph (b][(1; or

(ii) The applicable date referred to in
paragraph (b](2).

(2) However, the Commissioner. at the
written request of the LEA, may forebear
from terminating the grant if he or she
determines that the LEA-

(1) Has substantially complied with these
requirements; and

(i) Is likely to attain full compliance in the
near future.
(Sections 608(a)(1). 617(5): 20 U.S.C.
3198(a](1]. 3207(5))

§ 185.92 Authorized activities.
An LEA may use funs under the grant for

the activities described in this section.
(a) Magnet schools. (1) Funds maybe used

for the following three activities:
(I) The planning and design of one or more

magnet schools.
(ii) The conduct of educational programs in

one or more magnet schools where these
programs are a part of, or directly related and
necessary to. the special curriculum ofa
magnet school.

(ill) The repair and minor remodeling or
alteration of existing school facilities in
connection with the conduct of educational
programs described in this paragraph (a)(1).

(2) "Special curriculum", as used in the
definition of "magnet school" in section
617(5) of the Act, means a course of study
embracing subject matter or a teaching
methodology that is not generally offered to
students of the same age or grade level, and
in the same LEA, as the students to whom the
special curriculum Is offered. This term does
not include-

(I) A course of study or a part of a course of
study designed solely to provide basic
educational services to handicapped students
or to students of limited English-speaking
ability.

(i1) A course of study or a part of a course
of study in which any student is unable to
participate because of his orher limited
English-speaking ability;

(ill) A course of study or a part of a course
of study in which any-student is unable to
participate because of his or herlimited
financial resources; or

(iv] A course of study or a part of a course
of study which fails to provide for a
participating student's meeting the
requirdments for completion of elementary or
secondary education in the same period as
other students enrolled in the applicant's
schools.

(3) The planning and design of a magnet
school includes, but is not limited to, the
following activities:

(I) Planning and design of educational
programs for the schooL

(il) Architectural design of new or modified
facilities to house the schooL

(ill) Surveys and studies relating to the
establishment or improviment of the school.

(Iv) Recruitment of students and staff for
the schooL

(4)[i) The Commissioner awards funds for
the conduct of educational programs in a
magnet school only if the LEAs fiscal effort
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per student for students enrolled at a magnet
school is no lessthan its fiscal effort per-
student for students enrolled at all schools
serving students of the same age or grade
level operated by the applicantIn the fiscal
year for which it seeks assistance under this
subpart.. {ii) For the purpose of this subparagraph
(4), "fiscal effort per student" meansthe
expeuditure for free-public.education-
including expenditures fbr administration,
instruction, attendance.and health services,
pupil transportation services, operation and,
maintenance ofplant..fixedcharges, and net
expenditures to cover deficits for fbod
services and student body activities--divided
by the number of students with respect to
whom the computation Is made. Expenditures
for free public educationdo not include '
expenditures for community services, capital
outlay and'debt service, or. any, expenditure
from funds granted'under any Federal
program of assistance.
(Sections 608(a)(1), 617(5);,20 U.S.C.
3198(a)(1), 3207(5))

(b) University/business cooperation. Funds
may be used for-,

(1) The conduct of educational programsby
the.applicant,, In cooperation with one-or:
more institutions of higher-education-on
businesses, for the.benefit of stude'nts-
enrolled, or staff employed, in--
(i)A magnet school assisted under. this-

subpart;-or -
(it) A school affected by,a qualifying plan:

described in § 185.32; and
(2) The repair. and minor remodeling or

alteration of facilities in.connection withithe.
conduct of these educational programs.
(Section 608(a)(2); 20 U.S.C. 3198(a)(2)).

(c) Neutralsite planning. (1) Funds maybe
used for the development-of plans for one-or
more neutral'site schools, inclhding butnot'
limited to the.following-activities:; -

(I) Surveys and studies-todetermine'the
location of the school.

(ii) Planning-educational,programsifar the
school.

(iii) Architectuirald~sign-of facilities-to,,
house the school.

(iv) The repair-and-minorremodeling or
alternation of facilities in-connection- with-_the
development of-plans-for the schooL

(2) Funds may be used only. in connection'
with a.school.plannedto have,the follbwiig
characteristics: .-.

(I) Minority group students will constitute,
no less than'20 percent and no-more than 80
percent'of the enrollment of the schooL .

(ii) The-ratios-of the number of-stdents,
from each minority group to the totalnumber
of minority, group students who-will be.
enrolled in the school generally reflect.the,
ratios among minority group students who
will be enrolled in all the'LEA's schools;

(ill) The school will be.equally-accessiblre.
to nonminority group studentsand students
from each minority group who will.be
enrolled in it. ..

(3) Funds may nor be used-lor--
(I) The acquisition-or improvementofa site

for the school;
(it) The construction of facilities to: house

the school;
(iii) The acquisitionof. equipment for the

school; or

(iv) Any activity relatedto:the-,operation of
the school.

(Sections 608(a)(3); 617(8); 20 .S.C..
3198(a)(3), 3207(8))

§ 185.93 Application procedures.

(a) An LEA that wants to apply fora grant
under this subpartshall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements-in this part.

(b) An LEA shall include in its application
an assurance that it has metand will meeL
applicable requirements of the Act and this
part

(c) In the case of an applcatforrfbra-grant
to carry out activities relating-t magnet
schools and'university/busness cooperation,
respectii~ely, the-applicant shaffalso include'
in its applibation-

(1) The number of minority-group:studbnts,
and the total numberoofstiudentsenrolled-or
to be enrolled iiieach of its schools ru the
following years:

(i] The-"base.year"'(meaning-the second•
fiscal'year-pribrto. the:first fiscal' yearfor
which an applicant seeks assistance under
this subpart); and

(ii) The "projectyear" (ineaning'the first
fiscal year-for which an-applicant seeks,
assistance under this subpart); and-

(2)A description ofithebasisfor-its,
enrollinentprojpctions for theproject year.
(Section 610(a); 20 U.S.C. 3200(a))

§ 185.94- Approval of-new projects-
magnet'schools and university/busilness
cooperation.

(a) ThpCommissioner ranks applications to
carry out activities relatingto magnet.schools
and university/business cooperation on, the
basis-oftheinet change in isolation inthe
applicant's schools betweenthe baseyear.
and the project year. The net change.i,
isolationia-computed on the basis of the:
procedures in,§,185.35 (d)(2) through.(d})4).

(b) If an application contains compelling.
evidence.of.extraordinary difficulty in
effectively -carryingout the-projectforwhich.
the applicant seeks.assistance the
Commissionermayevisethe rankorder of,'
applicationaunder paragraph-a) toreflect.
the applicant's greater.needfor assistance.

(c) The Commissionerreviews each
application.to determine whether-the
activities that the applicant proposes-to carry
out afford promis'eof-achieving the:purposes
of the Act describedin§'185.1(b). In making:
this determination, the Commissioner,
considers -

(1) The information described in-45 CFR-.
100a.t10 through 100a.115; and -

(2)}The.extent.to which the proposed
activities are:related'tothe:elimination.
reduction..orprevention of minority group
isolationin.ali.the.applicants schools.

(d),on the.basis.ofthis review,,the.
Commissioner decides whether anaward to
the.applicantis warranted;,

(eJ(1)he.Commissionir further. reviews-
each.application-submitted by an applicantto
which an awardis warranted under.
paragraph(dl to-ensure:thaLeach activity
under the award is designedto. achievethe
purposes of the Act

(2). Before making an award..the
Commissioner may require the applicant to

modify its proposed activities in order to
carry outmore effectively the purposes sot
out in §185.90. However, the amount of the
award does not exceed the amount that
would berequested for activities that the
applicant proposed to carry out those
purposes.
(Section 610(d); 20 U.S.C. 3200(d))

§ 185.95 Approval of now projects-
neutral site planning.

The Commissioner decides whether to
approve a new project on the basis of the
degree to which the proposed activities afford
promise of'achieving the purposes of the Act
described in § 18,..ib), as indicated-by-

(a) The information described in 45"CFR
100a.110 through 100a.115; and -...

(b) The extent to which the application
contains convincing evidence that the plan
will be implemented at the end of the,
proposed project.
(Section-610(d);:20.U.S.C. 3200(d))

§ 185.96 Length of projecL
, (a)(1) The.Commissioner may approve a

project period ofup-to 60 months for
activities relatingto magnet schools and
university/buslness cooperation,

(2) The Commissioner may approve a
project.periocdof.upr to 24'months for
activities relating to neutral sits planning.

(b) The Commissioner sets the.length of. the
project period on the basis of-

(1) The severity and likely duration of tife
problems addressed by the proposed
activities; and

(2) The nature.of those activities., or-
except for natural site planning grants-of
activities -to address those problems
effectively.,

(c) When approving.an award for tha first
budget period.ota multi-year project, the,
Commissionerindicateshis othrr intention
to make one ormore continuation awards for
budget-periods during the remainder of the
project period.
(Section 610(e)(1] 20 U.S.C. 3200(e)(1)),

§ 185.97 Approval of continuation awards.
Section.185.97applies to the approval, of

continuation awards under-this subpart.
(Section 610(e}(2), 20'U:S.C. 3200(e)(2))

Subpart F-Compensatory Service Grants

§ 185.100 Purpose.
The purpose of a compensatory service

grantis to continue compensatory services to
students who.would otherwise loss those
services as a result of an attendance area or
enrollment change under a qualifying plan
(described in § 185.32).
(Section 604(c);-20 U.S.C. 3194(c))

§ 185.101 'Definitions.
The following definitions apply to terms

used in this subpart:
"Attendance'area-or enrollment change!'

means any changeanthelpollcy of arrLEA
thatresults In astudent's voluntary or.
mandatory,-enrollment at aschool other than
the school at which the student would'
normally have been enrolled in the absence
of the change.in policy.

"Compensatory services" means any
educational services authorized under title I
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to meet the special educational needs of
educationally deprived children.

'Title r, means title I of the Elementary
and Secondary Education Act of 1965, as.
amended.
(Section 604[c); 20U.S.C. 3194(c))

§ 185.102 Eligible applicants.
An LEA may apply for a compensatory

services grant if-
(a) It is implementing-
(1) A required plan described in

§ 185.32(a)(1) that was ordered after August
21,1974; -

(2) A required plan described in
§ 185.32(a](2) that was approved after that
date; or

(3) A nonrequired plan described In
§ 185.32(b) that was adopted after that date;

(b) Under the plan, there are attendance
area or enrollment changes; and

(c) As a result of the attendance area or
enrollment changes, students who received
compensatory services funded in whole or in
part under title I are no longer receiving those
services.
(Section 604(c)(1); 20 U.S.C. 3194(c)(1]; H.R.
Rep. No. 1701, 94th Cong. 2d Sess. 231 (1976))

§ 185.103 Authorized activities.
(a] An LEA may use funds under the grant

to-
(1) Provide compensatory services to

students who-
i) Received compensatory services funded

in whole or in part under title I; and
(ii) In the project period, are no longer

receiving compensatory services as a result
of attendance area or enrollment changes
under a plan described in § 185.1024 and

(2) Provide services to other students as
provided for in section 604(c)(2)(B](ii) of the
Act.

(b) The Commissioner considers a student
eligible to receive compensatory services
under paragraph (a)(1) if-

(1) The student received compensatory
services funded under title I at any time prior
to the implementation of a plan described in
§ 185.102;

(2) The student is not receiving any
compensatory services funded under title IIn
the project period;

(3) The student is an educationally
deprived child, for title I purposes, at the
beginning of the project period; and

(4] In the absence of a plandescribed in
§ 185.102, the student would be enrolled at a
different school in which compensatory
services funded under title I were provided
during the last regular school term prior to
the implementation of the plan, for the grade
in which the student is enrolled in the project
period.

(c] In addition, a student is eligible to
receive conipensatory services under
paragraph (a)(1) if-

(1) The student meets the requirement in
paragraph (b]1]; and

(2) The applicant shows by credible
evidence that attendance area or enrollment
changes under a plan described in § 185.102
alone caused the student to receive, in the
project period, fewer-or no--compensatory
services funded in whole or in part under title
L '

(d)(1) The LEA shall ensure that at least 30
percent of the enrollment ofa compensatory
services project funded under the Act Is
comprised of students-

(i) Who are enrolled in the same school as
students eligible under paragraph (a)(1]; and

(ii) Whose enrollment in the school is not a
result of attendance area or enrollment
changes under a plan described in I 28,.102.

(2) An LEA may not use funds under the
grant in any manner that would result in the
isolation of the students eligible under
paragraph (a)(1) from other students enrolled
in the same school

(e)(1) An LEA shall use funds under the
grant to provide to each student eligible
under paragraph (a)(1) the level of
compensatory services he or she failed to
receive in the project period because of
attendance area or enrollment changes under
a plan described In 1185.102.

(2) However, If the Commissioner has
reduced the grant amount under 1285.106, the
IEA may use the grant funds to provide
services to only some of those students, or to
provide fewer services to those students, or
both.
(Section 604(c); 20 U.S.C. 3194(c))

§185.104 Application procedures.
(a) An applicant shall meet the

requirements in 45 CFR 100a.109 through
100a.116 and the requirements of this part.

(b) An applicant shall Include In Its
application the following Informatiom

(1) A copy of the plan on which the
applicant bases its eligibility for asilstance.

(2) A precise description of attendance
area or enrollment changes under the plan.

(3) The number of students eligible to
receive compensatory services under
§ 185.103(a)(1) and a description of how the
applicant determined their eligibility.

(4) A description of the compensatory
services for which the applicant seeks
assistance.

(5) An assurance that It has met and will
meet applicable requirements of the Act and
this part.
-(Section 610ab; 20 U.S.C. 3200(a))

§ 185.105 Funding procedures
(a) The Commissioner may approve a

project period of up to 12 months.
(b) To the extent funds permit, the

Commissioner sets the amount of each grant
at a level sufficient to provide to each student
eligible under I 185.103(a)(1) the level of
compensatory services he or she will not
receive in the project period because of
attendance area or enrollment changes under
a plan described in § 185.102 consistent with
the requirements of section 004(c)(2) of the
Act.

(c) If the amount needed to fund alt
approvable services exceeds the amount of
funds available, the Commissioner reduces
the amount for each grant by an equal
proportion.
(Section 604(c); 20 U.S.C. 3194(c))

Subpart G-Nonprofit Organizaton Grants

§ 185.110 Purpose.
The purpose of a nonprofit organization

grant is to support an LEA's development or

Implementation of a qualifying plan
(described in J 185.32).
(Sections 604[]b(3), 06[(b); 20 U.S.C.
3194(b)(3) 3198(b)) .

§185.111 Eligible applicanrt. ,

(a) Any public or private nonprofit agency
institution or organization NipO, other than
an LEA. is eligible to apply for a grant under
this subpart.
(b) An NPO may receive a grant under this

subpart regardless of whether the LEA whose
plan the NPO proposes to support applies for
assistance under the Act-
(Section 606(b); 20 U.S.C. 3198(b)

§185.112 Authortied activites.
(a) Except as provided In paragraph (b]. an

NPO may apply for any activity that is
designed to support the development or
implementation of a qualifying plan. These
activities include, but are not limited to--
(1) Encouraging parental and community

Involvement in matters relating to the
development or implementation of the plan;

(2) Providing information to parents and
community members on the contents of the
plan;'

(3) Monitoring the Implementation of the
plan;

(4) Carrying out activities designed to
promote Interracial and intercultural
understanding among students who are
affected by. or are reasonably likely to be
affected by. the implementation of the plan;

(5) Carrying out activities designed to
stimulate a desire to learn in those students;

(6) Addressing non-academic problems
faced by those students-at home, in school.
or in the community-that affect their
adjustment to schools to which the plan
relates; and

(7) Promoting student understanding of and
support for the plan.
(b) An NPO may not use funds inder this

subpart In connection with the provision of
compensatory education, the development of
basic skills, or the training of IEA staff.

(c) An NPO that proposes to support the
development of a qualifying plan must
receive a written request for that assistance
from the LEA. except in the case of plan
described in § 185.32(a) that has been
required but not yet adopted.
(Section 608(b); 20 U.S.C. 3198(b))

§ 185.113 Application procedures.
(a) An NPO that wants to apply for a grant

shall meet the requirements in 45 CFR
100a.108 through 100a.118, and the
requirements in this part.

(b) An NPO may include in an application
activities in support of only one qualifying
plan. However. an NPO may submit more
than one application.

(c) An NPO shall include In its application
a needs assessment that shows the severity
of the needs addressed by the proposed
activities and the relationship of those needs
to the development or implementation ofa
qualifying plan.

(d) An NPO that proposes to support the
implementation of a qualifying plan shall
include inits application-

(1) A copy of the LEA's qualifying plan or a
detailed description of that plan; and
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(2) The date when the LEA-adopted the

plan.
(e) An NPO that proposes to support the

development of a plan shall include a copy of
the LEA's request foi that assistance, if a
request is required under § 185.112(c).

(0) An NPO shall lncludelinits application
an assurance that it has met and will meet
the applicable requirements of the Act and
this part..
(Section 608(b); 20 U.S.C. 3198(b)) '

§ 185.114 Approval of new projects.
(a) Applications for projects to support the

development of qualifying plans and those
support the implementation of plans are
considered separately. The Commissioner
states In the application notfce published in
the Federal Register the amount of funds
available for each type of project.

(b) The Commissioner reviews each -
application according to the procedures
described in § 185.115 or . 185.116, as-d
appropriate, to decide whether an award to
the applicant Is warranted. $

(c)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragrapl (b) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Commissioner may require the applicant to
modify its proposed activities in order to . ^
carry out more effectively the purposes set
out in § 185.110. However, the amount of the
award does not exceed the amount that
would be required for activities that the
applicant proposed to carry out that purpose.
(Section 608(b); 20 U.S.C. 3198(b))

§ 185.115 Approval of projects to support
the Implementation of a plan.

(a) The Commissioner reviews each
application for a project to support the
implementation of a qualifying plan and-

(1) Assigns it to a category, as described in
§ 185.35(c); and C o

(2) Ranks it within the category on the
basis of an evaluation of the application
under the criteria in paragraph (b).

(b) The Commissioner applies the following
criteria in ranking applications within a
category;

(1) The extent to which the applicant
identifies needs that are clearly related to the
plan.

(2) The severity of those needs. -

(3) The extent to which the authorized
activities proposed by the applicant are
clearly related to the identified nee ds.

(4) The extent to which the applicant has
experience working with other community
organizations in the community affected by
the, qualifying plan.

(5) The quality of the key personnel the
applicant plans to use on the project, as
Indicated by the factors in 45 CFR 100a.203.

(c) Except as provided in baragraph (d)-
(1) The Commissioner aproves all projects

contained in Category I before those in
Category II;,

(2) The C0mmissioner'approves all projects
contained in Category II before those in
Category III; and-, °' ';" .

(3) The Commissioner approves wjthin a
category in the rank order of the applications
established under paragraph (a).

(d) If more than one otherwise approvable
project relates to the same qualifying plan,
the Commissioner-

(1) Reviews the approvable activities to
identify any duplication in thd needs
addressed by those activities; and

(2) In the casd of duplication, approves
only the activity contained in the highest
ranking application. .

(Section 608(b); 20 U.S.C. 3198(b))

§ 185.116 Approval of projects to support
the development of a plan. I

(a) The Commissioner ranks each
application for a project to support the
development of a qualifying plan on the basis
of-

(1) An evaluation of the application under
the criteria in § 185.115(b); and

(2) The extent to which the application
contains convincing evidence that the plan
will be adopted at the end of the Proposed
project.

(b) Except as provided in paragraph (c), the
Commissioner pproves projects in the rank
order established under paragraph (a) until
funds available for projects under this section
are exhausted.

(c) If more than one otherwise approvable
.application relates to the seine qualifying
plan, the Commissioner follows the
procedure described in § 185.115(d).
(Section 608(b)- 20 U.S.C. 3198(b))

Subpart H-State Agency Grants'

§ 185.120 Purpose.
The purpose of a State agency grant Is to

pay a portion of th cost to a State of the
activities described in § 185.122.
(Sections 604(b)(2), 608(c);,20 U.S.Q
3194(b)(2), 3198(c))

§ 185.121 Eligible applicants..
(a) A State agency may apply for a grant

under this subpart if-
" (1) It is involved in or responsible for the
desegregation of public elementary and
secondary schools; and

(2) It obligated funds derived from State
sources for the activities described in
§ 185.122 in the Federal fiscal year just prior
to the Federal fiscal year forwhich funds for
the grant are appropriated. <

(b) The Commissioner does not make more
than one grant for activities in any State. If
more than one State agency in a State is
eligible under paragraph (a), the
Commissioner makes any grant under this
subpart to the agency most directly
responsible for carrying out the activities in
§ 185.122 in the State.

(Section 608(c); 20 U.S.C. 3198(c))

§ 185.122 Authorized activities,
(a) A State agency may use funds'ufider the

grant for the following activities;,
(1) Planning for the implementation of

voluntary plans to eliminate or reduce
minority group isolati6n in pubi elementaiy
and secondary schools. - I

(2) Assessing future needs for those plans,"
and developing strategies to meet those
needs.

(3) Providing technical assistance to
- encourage LEAs or groups of LEAs to develop

or implement those plans.
(4) Providing training for educational

personnel involved in developing or carrying
out those plans.

(b) A State agency may not use funds
under the grant for grants to LEAs,

(c) The plans described in this section
include-

(1) A plan described In § 18b.32(b)(1), (2),
and (4); and,

(2) A plan described in § 185.32(a)(2),
where the elimination or reduction of
minority group Isolation under the plan was
voluntary within the meaning of section 002
of the Civil Rights Act of 1904.
(Section 608(c)(1); 20 U.S.C. 3198(c)(1), 42
U.S.C. 2ood-1)

§ 185.123 Application procedures.
(a) A State agency that wants to apply for

a grant shall meet the requirements of 45 CFR
100a.109 through 100a.110 and the
requirements of this part.

(b)(1) The applicant shall develop Its
application in consultation with teachers,
educators, parents (including parents of
minority group children) and representatives
of the general public (including
representatives of minority groups).

(2) At a minimum, the applicant shall
consult with an advisory committee
composed of the persons described in
subparagraph (1). The proportion of the
committee membership that Is comprised of
minority group members must be
approximately the same as the proportion of
children enrolled in the elementary and
secondary schools in the State that is
comprised of minority group children.

(3) The applicant shall Include In Its
application the written comments of the
advisory committee concerning the
application.

(c) The applicant shall include In its
application an assurance that It has met and,
will meet applicable requirements of the Act
and this part.
(Section 608(c)(1) and (3); 20 U.S.C. 3100(c)(1)
and (3))

§ 185.124 Approval of projects.
(a) The Commissioner approves a project if

the proposed activities are authorized under§ 185.122.
(b)(1) In setting the amount of a grant, the

Commissioner first determines the amount of
funds derived from State sources that wo
obligated by eligible applicants in a State for
the activities described in § 185.122 in the
Federal fiscaf year just prior to the Federal
fiscal year for which funds for the grant are
appropriated. The Commissioner then sets
the approvable amount of the grant at twice
that amount.

(2) If the apprdvable amount of a grant
under subparagraph (1) exceeds the amount
justified by the applicant for authorized
activities, the Commissioner reduces the
approvable amount to the amouht justified,. (3) If necessary, the Commissioner further
reduces the approvable amount of a grant In'
any fiscal year to the greater of the following:

(i) Ten percent of the amount apportioned
to the State for that fiscal year under section
605 of the Act; or I I I I "
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(ii] $500,000.,
(4) If. after the reductions descilbed in

subparagraphs (2] and (3), the amount needed
for all approvable grants exceeds the amount
of funds available, the Commissioner reduces
the amount for each grant by an equal
proportion.

(c) The Commissioner approves a project
period of not more than 12 months for a State
agency grant.
(Section 608(c), 610(d); 20 US.C. 3198(c),
3200(d))

Subpart I-Television and Radio Contracts

§ 185.130 Purpose.
The purpose of a contract under this

subpart is to-
(a] Develop and produce a children's

television or radio program that-
(1] Teaches academic skills or encourages

interracial and intercultural understanding, or
both, and

(2) Appeals to both minority and
nonminority children; or

(b) Carry out ancillary activities designed
to make these programs available for
transmission and utilization.
(Sections 604{b}{2), 611; 20 U.S.C. 3194(b)(2),
32=1)
§ 185.131 Eligible offerrs.

Any public or private nonprofit agency,
institution, or organization capable of
providing expertise in the activities
authorized under this subpart is eligibleto'
submit a proposal for a contract.
(Section 611(a)(1); 20 U.S.C. 3201(a)(1))

§ 185.132 Authorized activities
The Commissioner makes contracts for-
(a) Development and production-the

development and production of children's
television and radio programs described in
I 185.130(a); and

(b) Ancillary activites-the following
activities, where they are related to programs
developed and produced under this subpart:

(1) Duplication of tapes and other materials
to meet broadcaster and other user needs.

(2] Promotion of viewership or listenership.
(3) Promotion of carriage by commercial

broadcasters.
(4) Promotion of use by schools and others.

(Section 611(a)(1); 20 U.S.C. 3201(a)(1))

§ 185.133 Proposal procedures.
An offeror may submit a proposal for a

contract in response to a Request for
Proposals published by the Commissioner.
(Section 611; 20 U.S.C. 3201)

§ 185.134 Selection of contractors.
(a] The selection of contractors is subject

to--
(1) The provisions of section 611 of the Act;

and
(2] To the extent they are consistent with

the regulations in this part:
(I) Applicable Requests for Proposals; and
(ii) The Federal Procurement Regulations in

41 CFR Chapters I and 3.
(b) Development and production. In

establishing the competitive range for
proposals ,for the development and
production of programs, as provided for

under the Federal Procurement Regulations,
the Commissioner considers each of the
following for each proposal

(1) The quality of the needs assessment.
and the magnitude of the assessed needs.

(2] The relationship of the proposed
program's objectives to the assessed needs.

(3) The relationship of the proposed
program to the objectives and assessed
needs.

(4) The attainability of the objectives
through the proposed program.

(5) The likely artistic and educational
significance of the proposed program,

(6) The appropriateness of groposed
program format and content to the target age
group.

(7] The research and production techniques
that the offeror will use.

(8) The qualifications of the project stalL
(9) The offeror's employment of minority

group members in-
(i) Responsible administrative positions;

and
(ii) Responsible development and

production positions on the project staff
(10) The quality of supplementary

materials, such as teachers' guides and
student workbooks, where appropriate.

(11) The schedule of activities and
deliverables.

(12) The effectiveness of procedures for
evaluating the educational and other effects
of the proposed program on children.

(13) The adequacy of the offeror's facilities.
(c) Ancillary activities. In establishing the

competitive range for proposals for ancillary
activities, as provided for under the Federal
Procurement Regulations, the Commissioner
applies criteria included in the Request for,
Proposals for a particular activity.
(Section 611(a) (1) and (3; 20 U.S.C. 3201(a)
(1) and (3))
§ 185.135 Requirements for offerrs.

(a) Usage. An offeror to develop and
produce a program shall include in its
proposal an assurance that It will comply
with each of the following requirements with
respect to the program for which It seeks a
contract.

(1) It will not chargerusers of the
programs-whether broadcast or
nonbroadcast-any cost beyond that of tape
distribution and duplication.

(2) Any contract between a contractor and
a talent union must allow at least the usages
of the programs in this subparagraph (2]
without charge to the user. However, the
Commissioner may authorize lesser usages
on a finding that the cost of these usages
would be excessive.

(I) Six years of usage by public
broadcasting stations starting with the first
broadcast by such a station. A "year of
usage" means unrestricted use during three
separate weeks of any given 12 month period.

(ii) Twelve years of unrestricted use for in-
school audiovisual purposes. For television
programs, this includes transmission of the
programs by education-dedicated, local
origination, CATV channels and Instructional
Television Fixed Services systems.

(iii) One broadcast over commercial
stations in each of two 3-year periods,
including broadcasts that result from network
originations.

{iv) If the program Is distributed by a public
network and Is not broadcast In a
commercial station's coverage area, one
additional broadcast by the commercial
station In a 3-year period.

(3) The contractor will not permit the
program to be made available for
transmission under commerical sponsorship.
If a commercial firm meets the costs of
transmission, the Commissioner does not
consider a brief statement to that effect at the
beginning or end of the transmission
commercial sponsorship. In the case of series
programming, any commercial spot
announcements must be demarcatedby a
station Identification.

(4) A contractor that develops and
produces a television program shall not give
a station the exclusive right to broadcast any
program in a coverage area until the
thirteenth week after the first week in which
It Is broadcast In that area.
(5) The contractor will not permit the

transmission or use of a program in any
manner that results in a financial benefit to
any person or organization.

(6) The contractor will cooperate with the
Commissioner In making arrangements for
the transmission of the programs.
(Section 611(a}(2); 20 U.S.C. 32M(a)(2))

(b) Disclaimer. (1) Each television or radio
program-except for radio materials of less
than three minutes in length-must carry the
following disclaimen "This program was
produced by [name of contractor] under a
contract from the U.S. Department of Health,
Education, and Welfare, Office of Education.
The content of this program Is the
responsibility of the contractor and is not
officially endorsed by the Department or the
Office of Education."

(2] Radio materials of less than three
minutes In length must conclude with the
following statement:Tundedby the U.S.
Office of Education, HEW."
(Section 611; 20 U.S.C. 3201)

Appendix B to Part 185--Reprint of
Parts 100a and 100c of the Education
Division General Administrative
Regulations Proposed Rule

Subchapter A-Education Division General
Administrative Regulations

PART 100A-DIRECT GRANT PROGRAMS

Subpart A--General

Regulations That Apply to Direct Grant
Programs

Se.
200a.1 Programs to which Part 100a applies.
100a.2 Exceptions n programregulations to

Part 100a.
100a.3 HEW general grant regulations apply

to these programs.
100a.4 Education Division contracts.

Eligibility for a Grant
100e.50 How to find out whetheryou are

eligible.
100a.51 How to prove nonprofit status.
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Subpart B-[Reserved]
Subpart C-How To Apply fora Grant

The Application Notice
100a.100 Publication of an application

notice; content of the notice.,
100a.10l Information in the application

notice that helps an applicant apply.
100a.102 Deadline date for applications;;-
100a.103 Deadline date for preapplications.
100a.104 Applicants must meet procedural

rules.

Application Contents
100a.107 Application content- Purpose of

§ § 100a.108-100a.118.
100a.108 Address each selection criterion.
100a.109 Assure compliance with

appropriate requirements oflaw.
100a.110 Describe the project.
100a.111 Ihclude a timeline.- .
100a.112 Describe key personnel.'
100a.113 Describe. the resources.
100a.111 Describe the evaluatioplan
100a.115 Demonstrate capability, include

evaluation of completed project.
100a.116 Changes to application; number of

copies.
100a.117 Information needed if applicant

proposes a multi-year project.
100a.'118 How to apply for funds to continua

a project.

Separate Applications-Alternate Programs
100a.125 Submit a separate application to!

each program.
100a.126 How to seek funding from more

than one program.-
More Than One Eligible Party Can Join in an
Application
100a.127 Eligible parties may apply as a

group.
100a.128 Who acts as applicafit; the group

agreement.
iODa.129 Legalresponsibilities of each

member ofrthe group.

Preapplications
100a.130 Consideration of a preapplication.
100a.131 The effect of not submitting a

preapplication.
100a.132 Result of a preapplication.
100a.133 The basis for the preapplication

decision.

Open Meeting Certification Under Certain,
ESEA Programs
100a.138 Open meetings: Purpose of

§§ 100a.139-100a.141.
100a.139 The local educational agency shall

hold an open meeting.
100a.140 Give notice of the open meeting;

make information available.
100a.141 Certify that open meeting was

held.

State Review Procedures
100a.150 Review procedure if State must

approve applications: Purpose of
§§ 100a.151-100a.153.

100a.151 When an applicant must submit its
application to the State; proof of
submission.

100a.152 The State reviews each.
application.

100a.153 Deadlines for State approval.
100a.154 Effect of State approval; failure to

approve.
100a.155 Reviewprocedure if State may

comment on applications: Purpose 'of
§ § 100a.156-100a.158.

100a.156 When-an applicant must submit its
application to the State; proof of
submission.

100a.157 The State reviews each -

application.
100a.158 Deadlines for State comments.
100a.159 Effect of State comments or failure

to comment
100a.160 Procedure for State approval of or

comment on preapplications.

OMB Circular A-95 Clearinghouse
Procedures

'00a.170 Clearinghouse procedures: Purpose
of §§ lOa.170-lOOa.173. -

100a.171 Notify the appropriate
clearinghouses.

100a.172 Applicant shall show compliance
with A-95 procedures.

100a.173 The effect of not complying with
Part I of OMB Circular A-95.

Subpart D-How Grants Are Made

Selection of New Projects -

100a.200 How new projects are selected.
100a.201 How to use the selection criteria,
100a.202 Selection criterion-plan of

operation.
100a.203 Selection criterion-qualitkof key

- personnel.
100a.204 ,Selection criterion-bud&et and

cost effectiveness.
100a.205 Selection criterion-evaluation

plan.
100a.206 Selection criterion-adequacy of

resources.

Selection Procedures

100a.215 How the Education Division
selects a new projecb Purpose of
§ § 100a.216-10Oa.221.

100a.216 Returning an-application to!the
applicant.

-100a.217 How the Edupation Division
reviews an application.

100a.218 How the Education Division
selects new projects.

100a.219 A'project can be selected for
funding without competition.

100a.220 Procedures'the EducationDivision
uses under § 100a.219(a).."

100a.221 Procedures the Education Division
uses under § 100a.219(b).

Procedures To Make a Grant

10Qa.230 How the Education Division makes
a grjant. Purpose of §§ 100a.231-100a,236.

100a.231 Additional budget information.
100a.232 The costanalysis; basis for grant
. amount. 1

100a.233 Setting the amount of the grant.
100a.234 The conditions of the grant.
100a.235 The notification of grant award.
100a.236 Effect of the grant. ,

Approval of Multi-Year Projects
100a.250 Project period can be longer than

one year.
100a.251 The budget period.

Continuation Awards and Extension of a
Project
100a.253 Continuation of a multi-year

project after the first budget period.
100a.254 Extension of a project period,

Mlcellaneous
100a.260 Allotments and reallotments,

Subpart E-What Conditions Must Be Met
by a Grantee?

Nondiscrimination
100a.500 Federal statutes and regulations on

nondiscrimination.

Project Staff
100a.510 Use of a project director.
100a.511 -Waiver of requirement for a full-

time project director.
100a.515 Qualifications of project staff.
100a.516 Inservice training for project staff.
100a.517 Use of consultants.
100a.518 Compensation of consultants-

employees of institutions of higher
education.

100a.519 Changes in key staff members.
100a.520 Minimum wage rates.
100a.521 Dual compensation of staff,

Conflict of Interest
IO0a.524 Conflict of interest: Purpose of

§ 100a.525.
100a.525 Conflict of interest-participation

in a project.

Allowable Costs
100a.530 General cost principles.
100a.531 Limit on total cost of a project.
100a.532 Use of funds for religion

prohibited.
100a.533 Acquisition of real properly,

construction.
100a.534 Foreign travel.
100a.535 Training grants-automatic

increases for additional dependents.

Ihdirecit Cost Rates
100a.560 General indirect cost rates:

exceptions.
100a.561, Approval of indirect cost rates,
100a.562 Indirect cost rates for educational

trainingprojects.
100a.563 Restricted indirect cost rate--

programs covered.
100a.564 Restricted indirect cost rate-

formula.
100a.565 Administrative charge.'
100a.566 Fixed charges.
100a.567 ,Other expenditures.

0o0a.568 Using the restricted indirect cost
rate.

Coordination
100a.580 Coordination with other activities.
100a.581 Methods of coordination.

Evaluation
100a.590 Evaluation by the grantee.
100a.591 Federal evaluation-cooperation

by the grantee.
100a.592 Federal evaluation-satisfying

requirement for grantee evaluation.

Construction
100a.600 Use of a grant for construction:

Purpose of §§ 100a.601-100a.015.
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100a.601 Applicant's assessment of
environmental impact.

100a.602 Preservation of historic sites must
be described in the application.

100a.603 Grantee's title to site.
100a.604 Availability of cost-sharing funds.
100a.605 Beginning the construction.
100a.606' Completing the construction.
100a.607 General considerations in

designing facilities and carrying out
construction.

100a.608 Areas in the facilities for cultural
activities.

100a.609 Comply with safety and health
standards.

100a.610 Access by the handicapped.
100a.611 Avoidance of flood hazards.
100a.612 Supervision and inspection by the

grantee.
100a.613 Relocation assistance by the

grantee.
100a.614 Grantee must have operational

funds.
100a.615 Operation and maintenance by the

grantee.

Equipment ind Supplies

100a.618 Charges for use of equipment or
supplies.

Publications and Copyrights

100a.620 General conditions on publication.
100a.621 Copyright policy for grantees and

contractors.
100a.622 Definition of "project materials."

Inventions and Patents
100a.625 invention and patent policy.
100a.626 Show Federal support; give papers

to vest title.

Other Requirements for Certain Projects
100a.680 Participation of children enrolled

in private schools.
100a.681 Indian Self-Determination and

Education Assistance AcL
100a.682 Protection of human research

subjects.
100a.683. Treatment of animals.
i00a.684 Health or safety standards for

facilities.
100a.685 Day care services.
Subpart F-What Are the Administrative
Responsibilities of a Grantee?
General Administrative Responsibilities
100a.700 Compliance with statutes,

regulations, and applications.
100a.701 The grantee administers or

supervises the projecL
100a.702 Fiscal control and fund accounting

procedures.
100a.703 Obligation of funds during the

grant period.
100a.707 When obligations are made.
100a.708 Prohibition of subgrants.

Reports
100a.720 Financial and performance reports.
Records
100a.730 Records related to grant funds.
100a.731 Records related to compliance.
10Oa.732 Records related to performance.
100a.733 Records related to State approval

of applications.
100a.734 Record retention period.
Privacy
100a.740 Protection of and accessibility to

student records.
100a.741 Protection of students' privacy in

research and testing.

Data Collection by a Grantee
100a.750 Approval by the Education

Division.
100a251 Procedures if approval is required.
100a.752 Responsibility for data collection.
100a.753 Confidentiality of response.
100a.754 Exception from coverage.
100a.755 Definitions used in §§ 100a.50-

- 100a.753.

Subpart G-What Procedures Does the
Education Division Use To Get
Compliance?

i00a.900. Waiver of regulations prohibited.
100a.01 Suspension and termination.
100a.90Z Informal procedures.
100a.03 Effective date of termination.

Authority: Sec. 408(a)(1) of Pub. L. 90-247,
as amended. 88 StaL 559,560 (20 U.S.C.

-12Z1e-3(a](1). unless otherwise noted.

PART 100a-DIRECT GRANT PROGRAMS

Subpart A-General -

Regulations That Apply to Direct Grant
Programs

§ 100a.1 Programs to which Part 100a
applies.

The regulations in Part 100a apply to grants
under the programs of the Education Division
that are listed in the following table. In
addition to the name of the program, the table
gives the statute that authorizes the program
the regulations that implement the program.
and the number that the Catalog of Federal
Domestic Assistance (CFDA) gives to the
program.
(20 U.S.C. 122l e-3(a(1))

Name of program* "Amoiting sttute f CFOA r er
toI tin

Fund for the improvement otPostsecondary Education _

Capacity Buiding for Statistical Activities in State Educational
Agencies.

Programs of the National Institute of Education -

L OmFc OF THE AsswAsrj SEcnETAY FOrt EDUcAT0N

Section 4G04 ol i Genral Edjcaon Provo At Pt 1501 13..5.
(20 U.S.C. I2211.

Section 4D6 of ie Generil EduCglion Ptovaons Act Part 1FA 11922.
(20 U.S.C. 1221-1).

IL NAO*oAL lNsTmrTE OF EOsicATON1
Secton 405 ol the General Education Pros 4s Act Part 1430. 1450, 1451. 1460. 1470. 13.550.

(20 US.C. 1221e). - 14O. and 1490.

Ill. ISTmuTE OF MuTsU Sar.nE -

M ,seum Servces Program Seclion 206 o A .Mrse Sevices Act (20 USC. Pad 64- 13.923.

IV, OFnCE OF EOUCAYWON

A. GENERAL. PRlOGRAMS

Program Planning and Evaution Secbon 416 o the Ger Education Proysons Act Part 107 None,
(20 U.S.C. 122 ).

Nationel Diffusion Network _ _ _ _ Section 422(a) of the General Edution ProvisKns Part 193 None.
Act (20 U.S.C. 1231 a(a)).

Assistance for School Construction in Areas Affected by Publ Law 81-815. "cW soco 16 (220 USC, Part 114 131477,
Federal Activities. 031-645.647).

Handicapped Cl'dren and Children with Specifc Lea Section 3(d)(C) of Pubk Law 81-74 (20 U.S.C. Pa 115. StbW H _ 13.47&
Disabities. 236).

Entitlements Related to Low-Rent Public Housing Section 95(e3) of Public Law 81-874 (20 US.Co 240). Pad 115.Subprt1 . 11478.
School Construction Asss in Cases of Certain DOsas- Section 16ofPulbcLaw l-815 (20 U.S.C.64)- Part112 13.477.

ters.
Assistance for Current School Expenditures n Cases of Cer- Section 7 o Publk Low l-874 (20 U.S.C. 241-1) Pad 113 13.478

i rain Misaster.
I. ELEMENTAR1Y AM~ SEONARY EDUCATION PROGORS

Coordineon of Migrant Educafior Secton 143 o ite Eemeotay a S conxry Educa- No- . ... . None.
.-- -on Act (20 U.S.C. 2783).

Transition of Neglected or Delinquent Chimdren- Section 153 of Ve Bemenary and Secondary Educa- None None.
lion Act (20 U.S.C. 27831.
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Name of program* Authorizng statute Implementing CFDA number
regulations

S. ELEMAENTARY AND SECONDARY EDUCATION PROGRAMS--Coninued

Basic Skills Improvement-National Program ..... ..... Title Il-A of the Elementary and Secondary Education None ................................................... None,
Act (20 U.S.C. 2881-2890).

Basic Skills Improvemenl-State Leadership Program_.... Section 224 of th6 Elementary and Secondary Educa- None. ....... ................ None.
tion Act (20 U.S.C. 2904).

Special Programs for Improving Basi Skils-...-............ Title II-C of the Elementary and Secondary Education None .. .........i ........... ......... None.
Act (20 U.S.C. 2911-2912).

Special Projects .............................. ..................... Title Iil-A of the Elementary and Secondary Educa.- None ................ ..... ......... None.
tion Act (20 U.S.C. 2941-2943).

Metric Education........ Title 1Il-B of the Elementary and Secondary Educa- None. ................ ......... None.
tion Act (20 ULS.C. 2951-2954).

Arts In Education . Title Ill-C of the Elementary and Secondary Educa- None ...................... N........................ None.
tion Act (20 U.S.C. 2961-2963).

Preschool Partnership .. . ... i........ itle Ill-D of the Elementary and Secondary Educa- None ..................................................... None.
Iton Act (20 U.S.C. 2971).

Consumer Education ........................................ Title I11-E of the Elementary and Secondary Educa. None ........................ ...... None.
tion Act (20 U.S.C. 2981-29861.

Youth Employment ........ Title t-F of the Elementary ahd Secondary Educa- None.............. None.
tion Act (20 U.S.C. 2991-2992).

Law-related Education .......... - ................. Title 1Il-G of the Elementary and Secondary Educa- None ....... ................. . None.
tion Act (20 U.S.C. 3001-3003).

Environmental Education ...... Title Ill-H of the Elementary.and Secondary Educa- None ....................................................... None.
ton Act (20 U.S.: 3011-3018).

Health Education ...... ...................................... Title Ill- of the Elementary and Secondary Education None ............... . . ... .. None.
Act (20 U.S.C. 3021-3024).

Correction Education ....................................................... Title 111-J of the Elementaryand Secondary Education None.. ........................................ None.
Act (20 U.S.C.3031-3034).

Diieminaton of Information,. .......................... Title Ill-K of the Elementary and Secondary Educa- None.. ................. . ........... None.
.tion Act (20 U.S.C. 3041).

Biomedical Sciences ................................ Title Ill-L of the Elementary and Secondary Educa,- None ............................................. None.
tiorrAct (20 U.S.C. 3051-3057).

Population Education .......................... Title ill-M of the Elementary and Secondary Educa- None . .. ... . ........... None..
tion Act (20 U.S.C. 3061-3062).

Federal Financial Assistance for Strengthening State Depart- Section 505 bf the Elementaryand Secondary Educa- 119 . .................................................. None.
ments of Education-Special Project Grants., tion Act (as in effect Sept. 30,1978).

Comprehensive Educational Ptanning and Evaluation _...... Sections 531-534 of the Elementary and Secondary Part 129 ....................... None.
Educatiorr Act (as in effect Sept 30,1978)-.

Bilingual Education . Title VII ofthe Elementary and Secondary Education Part 123 . ...... . . . 13.403,
Act (20 U.S.C. 3221-3261).

Financial Assistance for Demonstration Projects for Reducing Section 807 of the Elementary and Secondary Educa- Part 124 ............................................ None.
School Dropouts. tion Act (as in effect Sept. 30, 19787.

Grants for Demonstration Projects to Improve School. Health Section 808 of the Elementary and Secondary Educa- Part 127 ................................................. None.
and Nutrition "Services for Children from Low-Income tion Act (as in effect Sept. 30.1978).
Families.

Community Education Programs -----........--.............. Sections 809-813 of the Elementary and Secondary None .......................... I ........................ None.
Education Act (20 U.S.C. 3289.3293).

Gifted and Talented Children .......... .Section 905 of the Elementary and Secondary Educa- None ......................................................... None.
tion Act (2 U.S.C. 3315)..

Educational Proficiency Standards .......... .. .............. Title IX-B of the Elementary and Secondary Educa- None ....................................................... None,
ton Act (20 U.S.C.3331-3332). .

Women's Educational Equity .................... ....... Title IX-C of the Elementary and Secondary Educa. None ................................................... None.
t - lion Act (20 U.S.C. 3341-3348).

Safe Schools......... Title IX-D ofthe Elementary and Secondary Educa- None ... ..... - ............ .. None.
tion Act (20 U.S.C. 3351-3354).

Follow Through Program........................................... Sections 551-556' of the Community Services Act of Part 158 ................................................. 13.433.
1974 (20. U.S.C. 2929-2929e).

Guidance and Counseling ...................................... Title ilr-D of the Education Amendments of 1976 (20 Part 191 ...... : .......................................... 13.577.
U.S.C 2531-2534).

C. EDUCATION OF THE HArNDICAPPED PROGRAMS

Regional Resource Centers............ -.. ................... Section 621 of the Education or the Handicapped Act Part 121b ................................................ 13.450
(20. U.S.C. 1421).

Centers and Services for Deaf-Blind Children ................ - Section.622 of the Education of the Handicapped Act Part 121c ............................................ 13,445
(20 U.S.C. 1422).

Early Education for Handicapped Children ...... ..... ..... .. Section 623 of the Education of the Handicapped Act Part 121d ..............--..... 1 . 13.444
(20 U.S.C. 1423).

Severely Handicapped Childre ..................................... Sectiort 624 of the Education of the Handicapped Act None-... ... 13.568
" (20 U.S.C. 1424).

AuxlllianAct ities.................... . ............... Section 624 of the Education of the Handicapped Act Part 121e ............................................. None,
(20 U.S.C. 1424).

Training Personnel for the Education of the Handicapped....... Sections 631, 632, and 634 of the Education of the Part 121f ................................................. 13.451,
Handicapped Act (20 U.S.C. 1431, 1432, 1434).

Recruitment of Personnel and Dissemination of lnformation-. Sectiort633 of the Education of the Handicapped AcLPart 121g ............................................13.452.
(20 U.S.C. 1433).

Research In the Education of the Handicapped ................... Part E of the Education of the Handicapped Act (20 Part 121h ........................................ 13.443.
"US.C. 1441-1444).

Instructional Media for the Handicapped ......................... Part F of the Education of the Handicapped Act (20 Part 121i........................ 13.446.
U.S.C. 1451-1454).

Regional Education Programs for Handicapped Persons........ Seclions 625-627 of the Education of the Handi- Part 121L. ...................... 13.560.
capped Act (20 U.S.C. 1424a-1426).

Removal of Architectural Barriers to the Handicapped ............. Section 607 of the Education of the Handicapped Act None ................................... . None.
(20 U.S.C. 1406).

D. OCCUPATIONAL AND ADULT EDUCATION PROGRAMS

Commissioneres Discretionary Programs -of Vocational Title I-B and Section 103(a)(1)(B) of the Vocational Part 105 ................................................... 3.498, 13.558, 13.586. 13.57, awJ
Education. Education Act (20 U.S.C.,2301-2461). 13.588.

Career Education-Model Programs ..................................... Section 10 of .he Career Education Incentive Act (20 None ........ ................................... None.
U.S.Cr 2609).

Career Education Information Program .............- - Section 11 of the Career Education Incentive Act (20 None .............. ............................. None.
U.S.C. 2610).

Adult Fducation Progrlts ........................... .......................... Sections 309 and 318 of the Adult Education Act (20 None .................................N.................... None.
U.S.C. 1207a and 1211c).
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Nam of program* Arithoring i~uke kirnersing CM nrireir

E. H.eR *" EOUCATIM PIRORA

College Lixary Resorces Program Te Il-A of the Kghar Education Act (20 U.S.C. Pat 131 13.406.
1021-1028).

Grants for Traiing in Liarianshi Section 222 of the ighe Education Act (20 U.S.C. Pat 132 13.463.
1031-1033)

Lirary Research and Demonstration Section 223 of the Hh Education Act (20 U.S.C. Par 133 13.475
1034).

Strengthening Research Liary Resources Title Il-C of the Higher Educafton Act (20 U.S.C. Pa 138 , 13.576.
1041-1046).

Modem Foreign Language and Area Studies (except Foreign Tile VI of the National Defense Education Act Part 145 (except Supart D)..... 13.435 and 13.436.
Language and Area Studies Fellaowshs-See Part (excopt sectons 511(b)and603).
looc).

Higher Education Programs in Modern Foreign Language Section 102(b)6) of the MutL Educainal and Ci. PMt 148 13.440
Traig and Area Studie turl Exchange Act (22 U..C. 2452(bX6)).

Citizen Education for Cu ita Undesanoding Program - Section 603 of the NOnA Deinse Education Act Pa 146a None.
(20 U.S.C. 512a

Educational Opportunity Centera______________ Sections 417A and 4173 of the Kgher Educallion Act Part 154 13543.
(20 U.S.C. 1070d and 1070d-1)

Upward Bound Program Sections 417A and 4178 of te ger. Ediucalon Act Pad 155 13.492.
(20 U.S.C. 1070d and 1070d-1).

Special Services for Disadrsntaged Students - Sections 417A and 4178 of the Hgher Eduo Act PM 157, 13.482.
(20 U.S.C. 1070d end 1070d-1)

Talent Search Program Sections 417A and 4171 of the -iher Educion Ac Part 159 13.488.
(20 U-C. 1070d and 1070d-1).

Strengtheriigi Developig Institutions Program - Title IN of the High Education Act (20 U..C. 1051- PM 169 13.454.
105).

Training for Higher Education Personnel - Section 533 of the gh Edocao Act (20 U.S.C. PMt 198 13.417.
1119a-1).

Financial Assistance for Corstruction of Higher Education Parts A and BoTitle VII of the Hir Education Act Pad 170 (cept Subparts aind E)- 13.455.
Facilities (except Loans for Construction of Academi (20 U.S.C. 1132b-1)
Facilities and Annual Interest Grants for Construction of
Academic Fadilties).

Instuctional Equipment Grants for Institutions of Higher Edu- Title VI 0( the Hgher Education Act (20 U.S.C. 1121- Pad 171 135tB.
catio, 1129).

Financial Assistarc for Co n,'ity Service and Continuing Section 106 o( the Hgheir Education Act (20 U.S.C. PM 173, Siupart C - 13.557.
Edction Programs-Special Programs and Projects. 1OOSa).

Cooperative Education Programs Title VIII of the Hge Education Act (20 U.S.C. PM 182 13510.
1133-1133b).

Veteran's Cost-of-nstuction Payments to Institutions of Section 420 of the Hhe Education Act (20 U=.. Pat 1 13540.
Higher Education. 1070e-1).

Public Service Education Program-Public Servc Institution- Sections 901-904 of the ighe Education Act (20 Part 194. Subpart A_ 13555.
a Grants. U.S.C. 1134-1134C)

Graduate and Professional St Institutional Grant - Section 901-904 o the Hge Education Act (20 Pa 179 (ecept Sulpart C 13.5M0
U.S.C. 1134-1134b).

State Postsecondary Education Cor n program- Section 1203(c) 61 the Hiher Education Act (20 None_______________ 13.550.
Inter-state Planning. U.S.C. 1142b(c)).

Cormunity Colleges Title X of the Hiher Education Act (20 U.S.C. 1135 None Nonie.
through 1135c-1).

Ethnic Heritage Stuies Program Title IX-E of the Elementary and Secondary Ed. Put 184 - 13.549.
tion Act (20 U.S.C. 3361-337).

F. OTHMR PROoRAJS

Special Projects The Special Projects Act (20 U.S.C. 1851-153. P 160 13.541.
1861-1867. 887d).

Metric Education Program Section 403 of the Education Amendments o 1974 Pa 10@ 13561.
(20 U.S.C. 1862).

Program for the Gifted and Talented Secon 404 of he Education Amandments o 1974 PMt 160b , 13.582
(20 U.S.c. 1863).

Community Education Prngram Section 405 of the Education Amendments of 1974 Pa 1We 13.563.
(20 U.S.C. 1864).

Career Education Program Section 406 of the Education Amendments of 1974 PaM 160d .............. 13.564.
(20 U.S.C. 1865).

Consumer's Education Program Section 811 of the Elementary and Secondary Educa. PMrt 1601 13564.
tion Act (20 U.S.C. 8874)

Women's Educational Equity Act Program, . , Section 408 .14 the Education Amendments of 1974 Pa 16(A 13.565.
(20 U.S.C. 168).

Arts Education Program Section 409 o the Education Am ndments of 1974 Pat 160g 13.5-6.
(20 U.S. 187).

National Reading Inprovement Program (except Stats Reed- Pars A and C of Title VII o( the Educalion Amend- Pa 162 (except Subpart C) - 13.533.
ing Improvement Programs-See Part 100b). mania of 1974.

National Alcohol and Drug Abuse Prevention Program_..__ Public Law 93-422(21 U.S.C. 1 -1007) - PMt 12a 13.420.
Financial Assistance for Environmental Education Projects The Mnlornental Education Act (20 US.C. 1531- PMt 183 13.522.

1536)

Educational Broadcasting Faciities Program - Pt IV of the Title IU of the Conmruncations Act of PaM 153 13.413.
1934 (47 U.S.C. 390-35 and 397-39).

Television Program Assistanci_ Section 1527 of the Education Aindments of 1978 None_ _________ None.
(20 US.C. 1221).

Teacher Corps Program - Section V-A of Vie Hgher Edution Ad (20 U.S.C Pt 172 13.48.
1101-1107a).

Teachers Centers Program Section 532 of the H e Educat Act (20 U.S.C. PaM 197 13.418.
11190).

Territorial Teacher Training Section 1525 of the Educalion Amendmnl of 176. None None.
Education Information Management System Section 400A () and (g) of the Geworal Education NoneNone.

Provisions Act (20 US.C. 1221-3 (1) and (g)).
kIdan Elementary and Secondary School Assistance (Part A) Title I of Public Low 61-474 (20 U.S.. 241aa-f41ff) Pa 188 13.534 and 13.61.
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§ 100a.2 Exceptions in program
regulations to Part 100a.

If a program has regulations that are not
consistent with Part lOa, the implementing
regulations for that program identify the
sections of Part 100a that do not apply.
(20 U.S.C. 1221e-3(a)(1))

§ 100a.3 'HEW general grant regulations
apply to these programs.

The HEW general grant regulations in Part
74 of this title apply to the programs covered
by this part. To find subjects covered under
Part 74, look in the table of contents at the
beginning of Part 74.
(20 U.S.C. 1221e-3(a)(1))

§ 100a.4 Education Division contracts.
(a) A contract of the Education Division is

governed by:
(1) Chapters I and 3 of Title 41 of the Code

of Federal Regulations;
(2) Any applicable program regulations;

and
(3) The request for proposals for the

procurement, if any, refernced in Commerce
Business Daily.

(b) The regulations in Part 1Oa do not
apply to a contract of the Education Division
except where they specifically provide
otherwise.
(20 U.S.C. 1221e-3(a)(1))
(Sources; 105.5(b); 121h.l(b)(2d sent.);
123.62(b); 146 Appendix Chapter V. Sec 1.1(a);
160a.4; 160e.1(c)(2)(i); 160e.8(b)[1)(ii);,
100f.1(c)[2); 160f.g[a)(2); 185.84(b): 191.25(b);
193.3; 193.15; 193:25; 1400.2(g))

Eligibility for a Grant

§ 100a.50 How to find out whether you are
eligible.

Eligibility to apply for a grant under a
program of the Education Division is
governed by the authorizing statute and
implementing regulations for that program.
The table in § 100a.1 gives references to the
statutes and regulations that apply to the
direct grant programs of the Education
Division.
(20 U.S.C. 1221e-3(a)(1))

§ 100a.51 How to prove nonprofit status.
(a) Under some programs, an applicant

must show thit it is a' nonpif t organization.'
(See the definition of"nonprofit" in § 100c1)

(b) An app.icari may show that-it is a
nonprofit organization by any of the
following meanib; "; " 

-
'

(1) Proof that the Internal Revenue Service
currently recognizes the applicant as an
organization to which contributions are tax
deductible under section 501(c)(3) of the
Internal Revenue Code;

(2) A statement from a State taxing body or
the State attorney general certifying that-l)
the organization is a nonprofit organization
operati5g within ihe Stat4, and (ii) no part of
its net earnings may lawfully benefit any
private shareholder orindvidual;

(3) A certified copy of the applicant's
certificate of incorporation or similar
document if it clearly establishes the
nonprofit status of the applicant; or

(4) Any of the items described in
subparagraphs (1) through (3) of this-
paragraph if that item applies to a State or
national parent organization, together with a
statement by the parent organization that the
applicant i' a local nonprofit affiliate.
(20 U.S.C. 122e-3(a)(1))
(Sources: 123.14(c)(2); 184.22(a); 18J.61(b)

Subpart B-[Reserved]
Subpart C-How To Apply for a Grant

The Application Notice
§ 10a.100 Publication of an application
notice; content of the notice.

(a) Each fiscal year each appropriate
official of the Education Division publishes
applicatioji notices in the Federal Register
that explain what kind of assistance is
available under the programs that he or she
administers.' _

(b) The-application notice for a program
explains one or more of the following;

(1) How to apply for a grant to start a nzew
project. 41.

(2) How to apply for a grant to continue an
existing project already being funded by the.
Education Division..

(3) How to preapply for a grant to start'a
new project, if preapplications are used under
the program.

(c) The appropriate official of the
Education Division publishes the application
notice for each program together in a single
notice in the Federal Register unless the
official finds that it is necessary to publish a
separate notice for a particular program;
(20 U.S.C. 1221e-3(a)[i))
(Sources: i00a.15(lst sent.); 114.2 114 App.
§ 2.5; 148.12(a)(4th sent.); 148.22[a)(Srd sent.);
148.32(a)(2nd sent.); 148.42(d); 154:5(c); -

169.26(b); 169.36(b); 172.17)'. * ' "
Note.-The term "appropriale official-p' -

the Education Division is definedin § 'IO',
of t1iis title' to mean 'thie officdial tha has ''"

overall administrative responsibility for an
Education Division program. For each
program, that official is one of the
following-

(a) The Assistant Secretary;
(b) The Commissioner,
(c) The Director of the National Institute of

Education; or
(d) The Director of the Institute of Museum

Services.

§ 100a.101 Information In the application
notica that helps an applicant apply.

(a) The application notice for each program
gives important information that can help An
applicant. The information usually Includes-

(1) How an applicant can get an
information package that contains detailed
information about the program and the
application form that the applicant must use;

(2) Where In'the Education Division an
applicant must send its application;

(3) The amount of fnds available to start
new projects;.

(4) The number of new projects the
Education Division expects to fund under the
program;

(5) The average amount of funding that tho'
Education Division expects to provide to a
new project under the program; •

(6) The average duration of a new project
that the 'Education Division expects to
approve under the program;(7) The amount of funds available to
continue existing projects already being
funded under the program;

(8) The number of these existing projects
the Education Division expects to fund under
the program;

(9) The average amount of funding that the
Education Division expects to provide to
these existing projects; and

(10) A reference to the regulations that
apply to the program.

(b) If the appropriate official of the
Education Division either requires or permits
preapplications under a program, an
application notice for the program explains
how an applicant can get the preapplication
form.
(20 U.S.C. 1221e-3(a)(1))

§ 100a.102 Deadline date for applications.
(a) An application notice for each program

sets a deadline-date for applications,
(b) If an applicant wants a grant for a new

project, the applicant shall-,
-(1) Mail the application to the Educatiqn

Division on or before the deadline dato;.o"
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Name of program* Authoring statute Implementing CFDA numbo
regulations

.F. OT"ER POGRAMS--COntinued

Indian Education (Part B) (except the Indian FellowShip Pro- Section 1005 of the Elementary and Secondary Edu- Part 187 .. 13.535.
gram-See Pad 100c), cation Act (20 U.S.C. 3385). 1

Indian Education (Pail C) ..... ....... Section .314 of the Adult Education Act (20 U.S.C. Part 188 13.538,
1211a).

Desegregation of Public Education'. ._ Title IV of the Civil Rights Act (42 U.S.C. 2000 Part 180 ........... 13.405.
'through 2000c-9).

Emergency School Ad- ' __ -Title VI of the Elementary and Secondary Education Part 185.S 13.52, 13.528, 13.528, 13.52,
Act (20 U.S.C. 3191-3207). 13.530. 13.532, 13.589, and

I 1 13.590.
Racially Isolated School Districts, Section 1522 of the Education Amendments of 1978.- None . ....... None.

*Some programs may not be funded. Check the application notices published under § 100a.100,
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(2) Hand-deliver the application to the
Education Division before 4:30 p.m.
(Washington, D.C. time) on or before the
deadline date.

(c) If an applicant wants a grant to
continue a project, the applicant, to be
assured of consideration, shall-

(1) Mail the application to the Education
Division on or before the deadline date; or

(2] Hand deliver the application to the
Education Division before 4:30 p.m.
(Washington. D.C. time] on or before the
deadline date.

(d) The appropriate official of the
Education Division accepts each of the
following as proof of mailing:

(1) A legible U.S. Postal Service dated
postmark; or

(2) A mail receipt with the date of mailing
stamped by the U.S. Postal Service.

Note-The U.S. Postal Service does not
uniformly provide a dated postmark. An
applicant should check with its local post
office before relying on this method.
(20 U.S.C. 122e-3(a](1)
(Sources- 115.12; 127.5(a](3rd sent.];
146.15(a](lst sent.]; 146.25(a)(lst sent];
146.53(a)(lst sent.]; 155.7(a)(lst sent.);
157.5(a](lst sent.]; 159.6(a](lst sent.];
160a.24(lst sent.])

§ 1O0a.103 Deadline date for
preapplicatlons.

(a) If the appropriate official of the
Education Division invites or requires
preapplications under a program, an
application notice for the program sets a
deadline date for preapplications.

(i) An applicant shall submit its
preapplication in accordance with the
procedures for applications in § lOOa.102(b)
and (d).
(20 U.S.C. 121e-3(a][1)]-
(Sources: 127.5(a)(3rd sent.]; 160a.23(a)(lst
sent., wds. 4-10]; 160b.5(a)(wds. 31 to end);
160f.7(a](1](lst sent., wds. 28 to end]]

§ 100a.104 Applicants must meet
procedural rules.

The appropriate official of the Education
Division may make a grant only to an eligible
party that-

(a] Submits an application; and
(b] Complies with all procedural rules that

govern the submission of the application.
(20 U.S.C. 121e-3(a](1]
(Sources: 119.2(a)[2nd sent.]; 160e.8(a];
160f(a]; 160f.8(b][1][(st sent.); 179.4[c)]

Application Contents

§ 100a.107 Application contents: Purpose
of §§ 100a.108-100a.118.
. (a) An applicant shalf include in its

application the information described in
§ 100a.108 through 100a.118.
(b) An applicant shall also include in its

application any other information that is
required under a particular program.

(c) If a program does not need some of the
information required by these sections, the
implementing regulations for the program
identify the sections that do not apply.
(20 U.S.C. 1221e-3(a](1))
(Sources: 100a.15; 100a.16(g); 105.605(a)(3);
105.615(a) (3]; 105.625(c); 123.14(a) (Rejected];

123.24(a][Rejected); 129.3[b); 142.5W);
153.5(a](3); (i)+(l); 154 (a]; 155.7(a);
157.5(a); 159.6[a); 160a.24; 169.15(a); 109.34(a);
169.3[a]; 170.17(a); 170.52; 170.73; 11.9a]b
183A4(b)(Rejected): 187.14(n); 187.24(o);
187.44(kkb 187.55(m); 187.65(m); 188.7(g);
19(b))

§ 100a.108 Address each selection
criterfon.

If an applicant applies for a grant under a
prokram that uses selection criteria, the
application must include information that
addresses each selection criterion that
applies to the program.
(20 U.S.C. 1221e-3(a)(1))
(Sources; 105.110; 105.605(a][2); 105.615(a](2];
105.626(b); 136.05(b); 148.15(a); 146.25(a);
146.34; 146.36(a)(1); 148.53[a]; 160b.21(b)14]:
160c.14(b) (1) 160c.15(b)(1); leod.7;
160c8(c)(6]; 160f.8(c); 162.12(d);
1624c[b][)(x] 172.134; 179.23(c); 187.14(b);
187.24(b); 187.34(b); 187.44(b); 187.55(b);
187.65(b); 188.7(g); 191.31(c)(3); 191.44[b)(2);
197.9(a)(5); 19&6(c))

§ 100a.109 Assure compliance with
appropriate requirements of law.

An application must include an assurance
that a grantee will comply with the
requirements Imposed by the appropriate
official of the Education Division
concerning-

(a) Special requirements of law;,
(b) Program requirements; and
(c) Admii strative requirements.

(20 U.S.C. 2e-S (a](1))
(Sources: 100a.15; 105.605(a)(1]; 105.614(b);
105.15[a)(l) 105.525(a); 153,53(b](3);
.157.5(c)+(d; 158.25[a]; 100c.14(c);
160c.32(dJ(4, I(0c.33(d); 160e.8(c)(1];
160e.1lt, 16tc) (1); 162 0()(1];
162.62(a](5]; 159.15(a)(3); 169.38(a) (8);
170.17(a](3rd sent, 2nd clause); 170.53(b);
171.8(b); 171.9(a](2nd sent, 2nd clause);
178a.6[a)(3rd sent.); 184.22(b); 185.13(c];
185.13(1) (5)+ (m); 185.33; 185.53(c)(1); 185.93-
2(b)(1); 186.33(b(1); 189.21(b)(0]; 292.5[b)(4);
193.13(b))

§ 1Oa.110 Describe the project.
An application must describe the project in

detail. The description must include-
(a) The purpose of the project;
(b) Each objective of the project;
(c) The methods the applicant proposes to

use to meet these objectives;
(d) How the applicant plans to use Its

resources and personnel to achieve each
objoctive; and .

(e) An assessment of the effect, If any, of
the project on persons who are members of
groups that have been traditionally
underrepresented. such as members of raclal
or ethnic minority groups, women.
handicapped persons, and the elderly.
(20 U.S.C. 11e-3[(a)(1))
(Sources: 100a.16(a); 121d App. § 3.2(a)(4):
112.8(a); 114.62(c) (7); 123.14(a); 123.53(a](3);
123.24(a)(lst sent); 123.33(a]; 124.5;
136.05(a)(2]; 146.15(a); 140.25(a); 154.5(a](3);
160a22(a]; 160b.3(b](8); 160c.14(b)(1);
160c.15(b](1); 160c.31(a)(1)(l)+(iI);
160.8(c](3)+(4)(l); 162.52(a](I)+(3];
162.61(c)(1](l+(l); 169.26(a)(10]; 171 App.

§ 4.2(a]; 171 guides J 5.1(aJ-{c];
172.10(a)(1)+(7]; 172.127;178a.6(a];
185.73(e)(1); 187.14(d](2]; 18724(d](2);
187.34(d)(2); 187.44(dl(2] 187.55(d](+(2);,
187.85(d)(1)+(2k 188.7(a-c];J9M. c)]OL}[U+[(]k 19.,4 [b]1)('] +VUhT,
12.5(a](1]; 193.13(b; 194.5(a))

§ 100a.111 Include a tImelne.
(a) An application must propose a project

period for the project.
(b) An application must describe when, in

each budget period of the project, the
applicant plans to meet each objective of the
project.
(20 U.S.C. 1221e-3[a](1))
(Sources: 100a.16(a]; 121d App. § 4.1; 121h
App. § 3.2[a](4] 160a.14(b](7b 160a.15(e];
160c.31(a)(1)(ii]; 10d.6(b)(5];
160e.8(c](4)[iI][D](1 162.12(a)(2]; 162.52(a)(2];
162.81(c](1)(i;, 172.110(aX2); 187.14(d)(3];
187.24(d](3]; 187.34(d)(3]; 187.44(d](3);
18755(d3]; 187.65(d](3]; 191.31(c](1][vi];
191.44(b]Cl(vili))

§ 100a.112 Deecibe the key personnel
An application must include the name and

qualifications of each key person in the
proposed project. This information must
include-

(a) The name and qualifications of the
project director (if any];

(b) The name and qualifications of each of
any other key personnel in the project; and

(c) The time that each person referred to In
paragraphs (a) and (b) of this section plans to
commit to the propsed project.
(20 U.S.C. 1221e-'{a)(1))

1100a.113 Describe the resources.
An application must describe the resources

the applicant plans to devote to the project,
Including-

(a) Facilities; and
(b) Equipment and supplies.

§ 1003.114 Describe the evaluation plan.
A application must include a description

of the plan to evaluate the project under
§ OOa.590 and the implementing regulations
of the program.
(20 U.S.C 122e-3(aX1]),

§100a.115 Demonstrate capability;
Include evaluation of completed project.

(a) An application must include
information that demonstrates the applicant's
capability to-

(1) Conduct the project; and
(2) Meet the needs of the persons (if any)

that the applicant plans to serve with the
project.

(b) I an applicant wants a grant for a new
project that furthers the objectives of a
project already completed by the applicant.
the applicant shall include an evaluation of
the completed project.
(20 U.S.C. 1221e-,(a](1)]
(Sources:. 105.604(eb 155.7[a]3)(3JIh]
159,6{a][3][il]; 160c14(b][2](i]+[3];
leoc.15(b)(2)()+(3]; 160e.8(c](2](i);
160f.8(c) (2] (v)+(5); 185.73(e];, 185.73(e)(4];
185.74(o (2nd sent.) 197.9(b][)-(3])
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§ 100a.116 Changes to application;
number of copies.

(a) An applicant may make changes to its
application on or before the deadline'date for
submitting applications under theprogram.

(b) Each applicant shall submit an original
and two copies of its applicaiion to the .
Education Divisibn, including any _
information that the applicant supplies
voluntarily.
(20 U.S.C. 1221e-3(a)(1))

'(Sources: 123.14(a); 153.5(a)(5); 160f.8(b(3);
173 App A § 4.1; 183.41(b))

§ 1006.117 Information needed if
applicant proposes a multi-year project

An applicant that proposes a multi-year
project shall Include in its application-

(a) Information that shows why a multi-
year project is needed;

(b) A budget for the first budget period of
the project; and

(c) An estimate of the Federal funds
needed for each budget period of the project
after the first budget period.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 105.209; 123.04(c); 136.10(b]&(c);
160d.9(a); 160e.5[b)&(c); 160f.5{a)&(c);
162.17(b); 162.44(b)&(c); 162.55(b)&(c);
162.63(b]&(c); 197.7(c); 198.8(c))

§ 100a.118 How to apply forfunds to
continue a project.

(a) An applicant shall comply with
paragraph (bJ of this section if-

(1] The applicant wants funds to continue a
project already approved on a multi-year
basis;

(2) The applicant is about to complete one
or more of the budget periods; and

(3) The budget period for which the
applicant wants a continuation award is
within the approved project period.

(b) An applicant for a continuation award
shall-

(1) Comply with the deadline date for
continuation applications (see § 100a.102(c)};
and B

(2) Submit the following:
(I) A revised face page (standard form 424)

and revisions to any other affected pages.
(ii) A budget that covers the next budget -

period, and an estimate of the amount of -
funds that will remain unobligated at the end
of the current budget period.

(iiI) An estimate of the Federal funds
needed for each budget period that comes
after the next budget period.

(c) The criteria the appropriate official of
the Education Division uses to decide
whether to make a continuation grant are in
§ 100a.253.
(20 U.S.C. 1221e-3(a(1))
(Sources: 123.04(e]; 123.14(a) (Rejected);
127.5(c); 173 App A § 4.1 (Rejected); 183.41b)
Separate Applications-Alternate Programs
§ 100a.125 Submit a separate application
to each program.

An applicaritshall sub mit h'sparaife
application to each program underwhich it
wants a grant.
(20 U.S.C. 1221e-3[a)(1)

§ 100a.126 How to seek funding from
more than one program.

If an applicani wants to submit its
application under more than one program,, thE
applicant shall list in each applicatioh the'
other programs under which the applicant is.
applying.,
(20 U.S.C. 1221e-3(a)(1))

More ThaidOne Eligible Party Can Join in an
Application. .

§ 100a.127 Eligible parties may apply as a
group.

(a)Eligible parties may apply as a group foi
a grant.

(b) Depending on the program under which
a group of eligible parties seeks assistance,
the name used to refer to the group may vary.
The list that follows contains some of the
names used to identify a group of eligible
parties:

(1) Combination of institutions of higher
education;

(2) Consortium;
1(3) Joint applicants;
(4) Cooperative arrangements.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.19(a); 100a.19(b); 121c.10(a):
158.43(1st sent. and 2nd sent, .3rd clause); -

160a.15(b; 171 Guidelines § 2.2(b) 1st sent.;
172.32; 172.106)

.§ 100a.128 Who acts as applicant; the
group agreement.

(a) Ia group.of eligible parties applies for
a grant, the members of the group shall
either-

(1) Designate one member of the group to
apply for the grant or

(2) Establish a separate, eligible legal entity
to apply for the grant.

(b) The members of the group shall enter
into an agreement that-

(1) Details the activities that each member
of the group plans to perform; and

(2).Binds each member of the group to
every statedient and assurance made by the
applicantin the application.

(c) The applicant shall submit the
agreement with its application.
(20 U.S.C. 1221e-3(a)(1)) "
(Sources: 119.10(b); 121c.10(b); 123.11(b);
123.21(c); 123.31(b); 146.15(b); 146.25(b);
154.3(a)(2); 154.5(b); 155.6(b); 157.4(b);

- 159.5(b); 160a.15(d); 169.22(a](2); 171
Guidelines § 2.2(b)(2nd sent.))

§ 100a.129 Legal responsibilities of each
member of the group.

(a) If the appropriate official of the
Education Division makes a grant to a group
of eligible applicants, the applicant for the
group is the grantee and is legally responsible
for-

(1) The use of all grant funds; and
(2) Ensuring that the project is carried out

by the group in accordance with Federal
.requirements.

(b) Each member of the group is legally
responsible to- 1 1

(1) Carry out the activitie. it agrees to
perform; and

(2) Use the funds that itreceives under the.
agreement in accordance with Federal'
requirements that apply to the 1granf. .

(20 U.S.C. 1221e-3(a)(1))
(Sources: 119.10(b); 121c.10(b);123.21(c);
123.31(b); 146.15(b): 146.25(b); 154.3(a)(2):
154.5(b); 155.6(b): 157.4(b): 159.5(b):
160a.15(d); 169.22(a)(2); 171 Guidelines
§ 2.2(b) (2nd sent.); 172.42)

Preapplications

§ 100a.130 Consideration of a
• preapplication.

The appropriate official of the Education
Division considers a preapplicaton If-

(a) The applicant complies with the
r procedural rules that govern submission of

the preapplication; and
(b)(1) The preapplicatlon is submitted in

response to an application notice that invites
or requires pteapplications; or

(2) The preapplication Is submitted by a
government. (See Subpart N of Part 74 of this
title.)
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.31; 160a.23(a) (1st sent.);
160b.5(a); 160f.7(a)(1) (1st sent.))

§ 100a.131 The effect of not submitting a
preapplication.

(a) If the appropriate official of the
-Education Division invites but does not
require preapplications under a program, an
applicant may apply for a grant under the
program even if the applicant did not

- preapply.
(b) If the appropriate official of the

.Education Division requires preapplications
under a program and an applicant does not
preapply, the applicant may not apply for a
grant under the program.
(20 U.S.C. 1221e-3(a)(1))

§ 100a.132 Result of a preapplication.

(a) If an applicant submitb a preappllcation
under a progrhm, the appropriate official of
the Education Division-

(1) Informs the applicant that it Is eligible
and encourages it to apply for grant under the

- program;
(2) Informs the applicant that It Is eligible

but does not encourage it to apply for a grant
under the program; or

(3) Informs the applicant that it Is Ineligible
for assistance under the program.

(b) An applicant may apply under a
program even if the official does not
encourage it to apply.
(20 U.S.C. 122le-3(a)(1))
(Sources: 114 App. A § 2.(b) + (c); 124.3 (lnst
sent.); 127.5(a) (2nd sent.); 10b.5(b)(4);
160c.12(b)(2); 160f.7(a)(3) (2nd sent.))

§ 100a.133 The basis for the
preapplication decision.

To decide whether to encourage a
preapplicant to apply, the appropriate official
of the Education Division uses the same
criteria that the official uses to select an
applicant for a grant. (See § § 100a.200-
100a.208 for a description of how selection
criteria work)
(20 U.S.C. 1221e--3(a)(1))
(Sources: 124.3 (last sent.); 160b.5(b)(3);
160c.12(b)(3): 160f.7(d) (separate criteria
approach rejected))
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Open Meeting Certification under Certain
ESEA Programs

§ 100a.138 Open meetings: Purpose of
§§ 100a.139-100a.t41.

(a) Sections 100a.139-100a.141 implement
Section 1006 of the Elementary and
Secondary Education Act of 1965, as
amended (ESEA).

(b) Section 1006 requires a local
educational agency that submits an
application under certain ESEA programs to
certify that it has held an open meeting
regarding the contents of the application.

(c) Section 1006 applies to each ESEA
program listed in § 100a.1.
(20 U.S.C. 887e)
(Source: 100d.1)

§ 100a.139 The local educational agency
shall hold an open meeting.

(a) If a local educational agency applies for
a grant under an ESEA program listed in
§ 100a.1, the agency shall hold at least one
meeting.

(b) The agency shall make the meeting
open to the public.

(c) The agency shall inform the people who
attend the meeting of-

(1) The ESEA program under which the
agency wants a grant;

(2) The kinds of activities that are
authorized under the statute and program
regulations; and

(3] The activities for which the agency
wants the grant.

(d) The agency shall give each person who
attends the meeting an opportunity to
comment or make recommendations on the
proposed activities.
(20 U.S.C. 122e-3[a) [I))

§ 100a.140 Give notice of the meeting;,
make Information available.

(a) If a local educational agency must hold
an open meeting under § 100a.139, the agency
shall give notice of the time, place, and
purpose of the meeting.

(b) The agency shall give notice that-
(1) Is likely to reach the general public in

the area served by the project and
(2) Gives the public timeto prepare for the

meeting.
(c) The agency shall take steps to ensure

that persons who are members of groups that
have been traditionally underrepresented
receive the type of notice required by
paragraph (b)(1) of this section and that these
persons are encouraged to-participate in the
meeting.-These persons include-

(1) Members of racial or ethnic minority
groups;
(2) Women;
(3) Handicapped persons; and
(4) The elderly.
(d) The agency shall make the following

material availble for inspection by the public
at least 24 hours before the open meeting
begins.

(1] An outline of the information described
in § 100a.139(c).

(2) A draft copy of the agency's application
if the application has been prepared.
(20 U.S.C. =2e-3[a)(1))
(Source: load.*())

§ 100a.141 Certify that open meeting was
hekl,

If a local educational agency must hold an
open meeting under § 100a.139. the agency
shall certify in Its application that-

(a) The agency held at least one open
meeting under § 100.139;

(b) The agency gave notice of each open
meeting in accordance with § 100a.140 (a)
and (b);

(c) The agency made information available
in accordance with § 100a.140(c);

(d) The agency gave meaningful
,consideration to any comments or
recommendations that it received at each
open meeting, and

(e) The agency has included the results of
that consideration in its application.
(20 U.S.C. 887e)
(Source: lo0d.3)

State Review Procedures

§ 100a.150 Review procedure If State
must approve applications-purpose of
§§ 100a.151-100a.153.

If the authorizing statute for a program
requires the State to approve each
application, the State and the applicant shall
use the procedures in §§ 100a.151-100a.153.
(20 U.S.C. 2.1e-3[(a) (1))

§ lO0a.151 When an applicant must
submit Its application to the State;, proof of
submission.

(a) Each applicant under a program
covered by § 100a.150 shall submit a copy of
its application to the State at least 15 days
before the deadline date for submitting the
application to the Education Division.

(b) The applicant shall attach to its
application a copy of its letter that requests
the State to approve the application.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 16.13(b); 1=..39(a)(2))

§ 100a.152 The State reviews each
application.

Each State that receives an application
under § 100a.151 shall review the application
to decide if the State wishes to approve or
disapprove the application.
(20 U.S.C. 1Me-3(a)(1))

§ 100a.153 Deadlines for State approval
(a) The appropriate official of the

Education Division may publish In the
Federal Register a notice that establishes a
deadline for receipt of State approvals of
applications underi program covered by
§ 100a.150.

(b) If a State approves an application, the
appropriate State official shall:

(1) Sign a statement that approves the
application; and

(2) Submit the application and the
statement by the deadline date for State
approvals. The procedures in J 100a.102 (b)
and (d) (how to meet a deadline) apply to this
submission.
(20 U.S.C. 121e-3[a)(1))
(Sources: 162.13(c) (1st sent.)+(d](1;
162.13(e) (Rejected; 162.39(a)[3) (1st
sentj+(a)(4))

§ 100a.154 Effect of State approval; failure
to approve.

(a) If a State approves an application on or
before the deadline for State approval, the
appropriate official of the Education Division
may select that project for a grant

(b) If a State does not approve an
application on orbefore the deadline for
State approval, the appropriate official of the
Education Division may not select that
project for a grant.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 124A; 162.13(c) (2nd sent.];
102.39(a)(3) (2nd sent.))
§ 100a.155 Review procedure if State may
comment on applicatons-purpose of
§§ 100a.156-lO0a.158.

If the authorizing statute or implementing
regulations for a program require that a State
be given an opportunity to comment on each
application, the State and the applicant shall
use the procedures in §§ IOOa.156-llOa.15&
(20 U.S.C. 122le-3(a(1)J

§ 100a.156 When an applicant must
submit Its application to the State; proof of
submission.

(a) Each applicant under a program
covered by § iooa.155 shall submit a copy of
Its application to the State on or before the
deadline date for submitting its application to
the Education Division.

(b) The applicant shall attach to its
application a copy of its letter thatrequests
the State to comment on the application.
(20 U.S.C. 12e-3[(a)[1))
(Sources: 10.27; 105.604(a) (1st sent.];

3.24(b](]; 129.4 (b)(2);160a.28(b];
16ob.23[c)[1) (1st sent.]; 160c.13b; 160d.l0
(2nd+3rd sents.); 160e.7(b]; 160f.8(e](2);
260g.15(b); 179.23(; 182a.13(d) (1st senL];
181.31 ck, 185.1301; 194.5(b))

§ lOa.15" The State reviews each
application.

A State that receives an application under
2 l00a.158 may review and comment on the

application.
(20 U.S.C. 12e-3[a)(1))
((Sources: 129.4(b)(3); 170.73 (3rd sent.)

§ 100a.158 Deadlines for State comments.
(a) The appropriate official of the

Education Division may publish in the
Federal Register a notice that establishes a
deadline for receipt of State comments on
applications under a program covered underI ~oa.155.

(b) The State shall make its comments in a
written statement signed by an appropriate
State official.

(c) The appropriate State official shall
submit comments by the deadline date for
State comments. The procedures in § 100a.102
(b) and (d) (how to meet a deadlinel apply to
this submission.
(20 U.S.C. 121e-3[a]l))
(Sources: 105.04(a) (2nd sent.]; 129.4 [c)
160e.29(c) (1st sent; 160b.23(c](1] (2nd sent.];
160c.13[c] (ist sent]; 160e.7(c] (1st sent];
2f60I8(e)(3) (1st sent.]; 160g.15(c) (1st sent.];
170.73 (4th-eth sents.; 182a.13(d) (2d sent);
191.32(d) (1st sent.))
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§ 100a.159 Effect of State comments or
failure to comment.

(a) The appropriate official of the
Education Division considers those
comments of the State that relate to-

(1) Any selection criteria that apply under
the program; or

(2) Any other matter that affects the
selection of projects for funding under the
program.

(b) If the State fails to comment on an
application on or before the deadline date for
the appropriate program, the State waives its
right to comment.

fc) If the applicant doesnot give the State
its opportunity to cotnient, the appropriate
official of the Education Division may not
select that project for-a grant.
(20.U.S.C. 1221e-3(a)(1))
(Sources: 129.41a) 12nd sent.); 160a.13(b(5);
160a.28(a)+(c) 12d sent); 160c.13(c) (2d sent);
160e.7(c) (2d sent.); 160f.[e[1)+(3) (2d sent.);
160g,15[a)+(c] (2d sent); 185.130) (2nd sent.);
185.53(c)(2) (3rd sent); 185.63(b)(3)(iii);
191.32(d) (2d sent))

§ 100a.160 Procedure for State approval
of or comment on preapplications. .

(a) If the authorizing statute for a program
requires that a State approve each-
preapplicationthe State and the applicant
shall use the approval-proceduresin
§ § 100a.151-100a.-153 for the preapplication.

(b) If the authorizing statute or
implementing regulations for a program
require that a State be given ahn opportunity
to comment on each preapplication, the State
and the applicant shall use the comment
procedures in § § 100a.156-100a.158 for the
preapplication.
(20 U.S.C. 1221e-3{a)[i))
(Sources: 124.3; 160c.'12(b) (4); 160f.7(b))

OMB Circular A-95 Clearinghouse
Procedures

§ 100a.170 Clearinghouse procedures-
Purpose of §§ 100a.170-100a.173.

(a) Sections 0a.170 through100a.173
implement Part I of OMB Circular A-95.

(b) Part I of OMB Circular A-95 requires an
applicant under certain Federal programs to
notify the appropriate State and areawide
clearinghouses ofthe applicant's intent to
apply. The clearinghouses may comment on
the application. ,

(c) The following programs listed in
§ 100a.1 are covered by Part I of OMB
Circular A-95:

Name of Authorift statute Implementing CFDA
program regulations number

Environmental Tite 1It-H of the
education. Elementary and

Secondary
Education Act J20
U.S.C.2OJ 1).

Follow Sections 551-554 of
through theCommunty
program, Services Act of

1974 (42 U.S.G.
22929).

Name of Authorizing statute Implementing CFOA
program regulations number

lrtodel Section 641 of the Part 121h.. 13A43
programs -Education of the
under the Handicapped Act
research in (20 U.S.C. 1441).
the
education of
the
handi-
capped
program.

Community Section 106 of Titie I Subpart C of 13.557
service and the Higher part 173.
continuing Education Act of
education 1965 (20 U.S.C. -

programs- 100a).
special' -
programs
and projects.

(20 U.S.C. 1221e-3(a)(1j)
(Source: Catalog of Federal Domestic
Assistance)

§ 100a.171 Notify the appropriate -
clearinghouses.

(a) An applicant under a program listed in
§ § 100.270 shall include in its notice to the
clearinghouses a summary of the project. The
summary-must include-

(1) The identity of the applicant;
(2) The geographic location of the proposed

project (include a map, if appropriate);
(3) A brief description of the proposed

project that helps the clearinghouses identify
any State and local agencies that have plans
or projects that may be affectedby the

e project. The description must include-
[i) The type ofproject;
(ii) The purposd of the project;
(ill] The general size of the project;

_{iv) The estimated cost of the project;
[v) The beneficiaries of the project; and
(vi) Any other information that will help

the clearinghouse identify affected agencies;
(4) A statement that shows whether the

applicant must prepare an Environmental
Impact Statement;

(5) The name of the program and the
Catalog of Federal Domestic Assistance
number for the program; and

(6) The date the applicant expects to
su nit its application to the Education
Division.

(b) If an applicant uses the preapplication
procedure in this subpart, the applicant shall
submit a copy of the preapplication to the
appropriate clearinghouses on the same date
it submits the preapplication to the Education
Division.
(20 U.S.C. 1221e--3(a)(1))
(Source: OMB Circular A-95)

§ 100a.172 Applicant.shall show
compliance with A-95 procedures.

An applicant under a program listed in
§ § 100a.170 shall include the following in its
application:

(a) The comments of each clearinghouse
that commented on the application; or

(b) A statement that the applicant used the
procedures of OMB Circular A-95 but did not
receive any clearinghouse comments.
(20 U.S.C. 1221e-3(a) (1))
(Source: 0MB Circular A-95)

§ 100a.173 The effect of not complying
with Part I of OMB Circular A-95.

(a) OMB Circular A-95 gives a
clearinghouse 30 ddys to-

(1) Review the applicant's notice;
(2) Notify affected agencies and

governments; and
(3) Consult with the applicant about the

application.
(b) The Circular also permits a

clearinghouse to take an additional 30 days
to review the application.

(c) The appropriate official of the
Education Division may make a grant under a
program listed in § 100a.170 only If the 
applicant has complied with PartI of OMB
Circular A-95.
(20 U.S.C. 1221e-3(a)(1))
-(Source: OMB Circular A-95)

Subpart D-How Grants Are Made

Selection of New Projects

§ 100a.200 'How new projects are
selected.

(a) The Education Division administers two
different kinds of direct grant programs, A
direct grant program is either a discretionary
grantor a formula grant program.

(b).Discretonary grant prgrams. (1) A
discretionary grant program is one that
permits the appropriate official of the
Education Division to select new projects on
the basis of the quality of competing
applications. To receive a grant under this
kind of program, an applicant usually must
compete with other applicants (but sea
§ 100a.219).

(2) The apgropriate official of the
Education Division uses the selection critorla
in EDGAR and the specific selection criteria
for a program to evaluate each application
submitted for a new project under a
discretionary grant program.

(3) Sections lOOa.202-100a.200 contain the
EDGAR selection criteria.

(4) The specific selection criteria for a
program are in the implementing regulations
for that program. However, If a discrbtionary
grant program does not have specific
selection criteria, the program uses the
EDGAR criteria alone to evaluate
applications. If used alone, the EDGAR
criteria are not weighted.

(5) If a discretionary grant program has
criteria that are inconsistent with one or
more of the EDGAR selection criteria, the
implementing regulatlons 'ot that program
identify the EDGAR selectiod criteria that do
not apply.

(c],Formula grant programs. (1) A foimula
grant program Is one that entitles certain
applicants to recelvegrants if they meet the
requirements of the program, Applicants do
not compete with each other for the funds,
and each grant is either for a set amount or
for an amount determined under a formula;

(2) The appropriate official of the
Education Division uses theprogram statute
and regulations to select new projects under
a formula grant program. The EDGAR
selection criteria in § § 100a,202-100a.200 are
not used to evaluate applications.
(20 U.S.C. 1221e-3(a)(1))

None-_... None

Part 158 ........ 13433
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§ 1oa.201 Howtousetheselecton
criteria.

(a) If the selection criteria for a program
are not weighted, the appropriate official of
the Education Division evaluates each
criterion equally.

(b) If the selection criteria for a program
are weighted-

(1) The appropriate official of the
Education Division assigns in the program
regulations a total number of points that an
applicant may receive under all of the
criteria;

(2) The specific program selection criteria
use 70 percent of the total points assigned to
the program: and

(3) The EDGAR selection criteria use the
remaining 30 percent of the total points
assigned-to the program.
(c} The last paragraph under each EDGAR

selection criterion gives the weight assigned
to that criterion under EDGAR. This weight is
expressed as a percentage of the total points
assignedto the program. To find the number
of points assigned to an EDGAR selection
criterion under a particular program, use the
following steps:

(1) Find the percentage given in the last
paragraph of the EDGAR selection criterion
in which you are interested.

12] Find the total number of points assigned
to the program inwlich you are interested.
(3) Multiply he percentage you found

under step (1) by the number you found under
step (2].

Example: You are interested in finding out
how many points the EDGAR selection
criterion "'Evaluation plan" gets under the
bilingual vocational training program. The
EDGAR criterion "Evaluation plan" is in
§ 100.205. Paragraph [c) of that section
indicates that the criterion gets 5% of the total
number of points used by a program. The
bilingual vocational training program is in
Subpart 5 of Part 105 of this title. Section
105.606 gives the selection criteria for this
program. Section 105.606 indicates that the
program has a maximum of 100 points for
selection criteria. Multiply 100 by 5% (.05) the
answer is 5 points. This is the number of
points that 2§ 100a.205 assigns to "Evaluation
plan" under thejbilingual vocational training
program.

(d) If the selection criteria for a program
are weighted, theprogram regulations may
increase, but may not decrease, the weight of
an EDGAR criterion. This is done by adding
points to the EDGAR selection criterion. The
appropriate official of the Education Division
-ses part of the 70% weight devoted to
specific program selection criteria to add
weight to an EDGAR criterion.
(20 U.S.C. 122e-3(af(1)}

§§ 100a.202 Selection criterion-plan of
operation.

[a) The appropriate official of the
Education Division reviews each application
for information thatshows the quality of the
plan of operation for the projecL

(b) The official looks for information that
shows:

(1) High quality in the design of the project;
(2] An effective plan of management that

insures proper and efficient administration of
the project;

(3) A clear description of how the
objectives of the project relate to the purpose
of the program: and

(4) The way the applicant plans to use its
resources and personnel to achieve each
objective.

(c) Under a program uslng weighted
selection criteria, this criterion Is assigned 10
percent of the total number of points assigned
to the program.
(20 U.S.C. 1221e-3(a)(1))
(Sources 105.110{c)+(e); 105.z1(c)+(d:
105.06[b)(c]; IoS.616(b)+(c): 105.0Z6c]+(dJ:
123.15(e)(2); 12325(b); 1225b); 123.27(b);
123.349(a)(2); 132 App A(a)(3)+(5); 13Z App
A~b)(1}+(3); 133 App A(a)(3)+(4.
136.06(b)(1)+(3); 153.2U(b)(0]: 158.52(b +(c):
160a.25(a)(9),(12)+(14); 160b.6(b)(2y)
160b.48(a); 160c.V(b); 160c.18(b);
160c.35(a)(3); 160d.7(c); O00e.9a); (3);
160f.10[a)3)(i)+ (ll:); 16214[a)(8): 16214(c)(8);
16241(a); 162.53(b)(1). (2)+(3):
172.151(a)+(b); 180.44: 185.14[b)[2, 185.24:
185.34(b)(1). (2)+(3); 185.35(b)[1); 185.54(b)(2);
185.64(b)(2); 184M-2(b)(2); 15.9Z-3(a] (2);
185.94-3; 185.106[6). 185.107(b) + (d) (3);
187.12(c); 187.22(c); 187.32(c); 187.42(c):
187.53(c); 187.63(c); 19L33(b); 1.45(b)
(2)+(3); 1948(c); 198.7[0(1))

§§ 100a.203 Selection criterion-quality of
key personnel.

(a) The appropriate official of the
Education Division reviews each application
for information that shows the quality of the
key persqnnel the applicant plans to use on
the project.

(b) The official looks for Infbrmatlon that
shows-

(1) The qualifications of the project director
(if any];

(2) The qualifications of each of the other
key personnel used in the project;

(3) The qualifications of any of the
following persons who are hired for the
project-

(I) Any member of the immediate family of
a person on the project stafi

(ii) Any member of the governing body of
the grantee; or

(ii] Any member of the immediate family
of a person on that governing body.

(4) The time that each person referred to In
paragraphs (b)(1)-(3) of this section plans to
commit to the project; and

(5) The extent to which theapplicant as
part of Its nondiscriminatory employment
practices, encourages applications for
employment from persons who are members
of groups that have been traditionally
underrepresented such as members of racial
or ethnic minority groups, women.
handicapped persons, and the elderly.

(c) To determine the qualifications of a
person, the official considers evidence of past
experience In fields related to the objectives
of the project, as well as other information
that the applicant provides.

(d) Under a program using weighted
selection criteria, this criterion Is assigned 7
percent of the total number of points assigned
to the program.
(20 U.S.C. 221e-3(a)(1))
(Sources: 105.M0(h); 105.211(g). 105.806(0;
105.616(f;:105.626(h); 123.15(a)[Z); 13.25(b);

12324b): =27(b); 12.34(a) (3): 123.54(c); 132
App A(a) (6)+(7); 132 App A(bX5): 132 App
A(c)(6): 133 App A(a)(5]; 13.06(b](5);
153.12(b) (8): 154A6c)(4]; 1555.8(c)[3); 155.8(h)(3).
157.6(c)(3): 157.5(0(3; 15&42(b]21; 15&52(g;
159.7(c) (3); 1SG.7(0(3); 160bb.5(4);160b.32(c);.160b.4G[a}(9); 160c.17[b];. 160c.18(b];,.

100c.35(a)(2}; 100d.7(g]; 160d.15(0f;
1Oega](1,J 16OLO(a](1) (iv)+(v];
162.14(a)(3). 162.14(c)(3); 162.41(d];
16262(a)(2); = (bX(6; 180.14(c); 1824(c);
180.34(c); 182. 14(al(21) I2M (a](2);
285.149b)(3; 185.24; 185.34(b)(2); 285.35(b)(2);
185.54(b); 185.4(b); 185.31-2b(3] (ui; 185.92-
3(a)(3)(l); 185.94-3; 285.-106(c] (2); 185.107(c)[2);
187.1211); 187.22e): 187.32(e); 187.42[0);
187.-3(0; 187.63(f; 188 I5b[i6); 19.33(d);
191A5(b)(]5); 193.14(d); 193,24(b)(3); 194.8(c);
(2); 198.7(b))

§§100a.204 Selection criteron-budget
and cost effectiveness.

(a) The appropriate official of the
Education Division reviews each application
for information that shows that the project
has an adequate budget and is cost effective.
(b) The official looks for information that

shows:
(1) The budget for the project is adequate

to support the project activities-, and
(2) Costs are reasonable inrelation to the

objectives of the project.
(c) Under a program using weighted

selection criteria, this criterion is assigned 5
percent of the total number of points assigned
to the program.
(20 U.S.C. 1221e-3(a)(1))
(Sources. 105.110(l). 1052 (h); 1052%5b)
(8) +(9); 105.606Wg; 105.616(g&, 105.626(il;
123.15(a)(3); 13.25(c); 123.26(c); 123.27(c);
123.34(a)(10); 123.54(0; 132 App A.a)(9); 132
App A(c)(6); 133 App A[a)(1]; 136.06(b)(4];
146.14(a)(4k 146.24(a) (5);153.12(b)(7),
154.6(c)[10); 15S.8(c)(4]; 1q7 c)(4); 159.7[c)(4),
100b.24(c)(1) (1l].; 160c.35(a)(3](iv); 160d.7(h),
l00d.15(g); 160e.(a)(3)[iv); 160f10(a)(3}(v);
1214(a)(5); 182.41(e); 16262[a)(4);
179.28{b)3); 180.14(d); 180.24(e); 180.34;
180A4; 185.14(b)(4](iI)+r(v); 185.24;
185.34(bo)3); 185.35(b)( 3); 185. )(41);
185.64(b)(4): 185.91-2(b]41; 185.92-3[a)(4);
185.94-3; 185.106(d)(I)+[2); 185.107(d)(1]+(2];
187.12(b)(8): 187.22(b) (5); 187.32(b)(5;
187.42(b) (2); 187.53(b)(6); 187.63(b)(6];
188.15(f](3); 188.16; 191.33(e]; 192.45(b)(6):
193.14(g): 193.24(b](8) 194.8[c)(-5; 198.7(d)}
§ 100a.205 Selection criterion-evaluation
plan.

(a) The appropriate official of the
Education Division reviews each application
for information that shows the quality of the
evaluation plan for the project.
(b) The official looks for information that

shows an objective. quantifiablemethod of
evaluation under § l00a.590.

(c) Under a program using weighted
selection criteria, this criterion. is assigned 5
percent of the total number of points assigned
to the program.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 105.10(0- 105.211(0; 105.606(e);
105.616(e); 105.626(0; 121F.20b). (e), (f. (h),
(I(1)[+ j (2) + [3); 123.15(a)(4); 123.25(d);
123.26(d): 123.27(d); 123.34(a)(8); 132 App
A(a)(12) +(13]; 132 App A(b)(Z)+(12);, 132
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App A(c](6); 133 App A(a](6]; 146.24(a)(2);"
155.8(c)(2); 155.8(h)(2: 157.6[c)(2]; 157.6(0(2);
'158.52(0: 159.7(c){2); 159.7(f)(2); 160a.25(a)(11);
160b.6[b)(5); 160d.7(e); 160e.9(a)(3);, -

160f.10(a)[2)(iii); 160f.10(a)[3)(ii); 162.14(a][8];,
162.14(b)(3); 102.14(c)(3), 162.53(b)(4);
179.26(b)(2); 180.14(e); 180.24(d); 180.34;
180.44; 185.14(b)(5); 185.24; 185.34(b)(4);
185.35(b)(4); 185.54(b)(5); 85.64(b)(5); 185.91-
2(b)(5);.185.92-3[a)}5); 185.94-3; 185.106(e),;
185.107(e); 187.12(d), 187.22(d); 187.32(d);
187.42(d); 185.53(d); 187.63(d); 188.15(d);
188.16; 191.33(c); 191.45(b)(4); 193.14(b);
193.24(b)(2); 194.8(c)(7); 198.7(f(2],
§ 100a.206 Selection criterion-adequacy
of resources.

(a) The appropriate official of the-
Education Division reviews each application
for information that shows that the applicant
plans to devote adequate resources to the
project, including resources to meet the needs
of persons to be served by the project who
are members of groups that have been
traditionally underrepresented, such as

(1) Members of racial or ethnic minority
-groups;

(2) Women;
(3) Handicapped persons; and
(4) The elderly. . -

(b) The official looks for information that
shows:

(1) The facilities that the applicant plans to
use are adequate; and

(2) The equipment and supplies that the -
applicant plans to use are adequate. ,

(c) Under a program using weighted
selectioncriteria, this criterion'is assigned 3
percent of the total nraber of points assigned
to the program.
(20 U.S.C. 12216-3a)(1))
(Sources: 105.110(j)[2); 105.211(i)(2j;
105.606(h)(2); 105.616(h)(2); 105.6260)(2);
121f.20(c); 132 App A(a)(8); 132 App A(b)(6);
132 App A(c)(6); 133,App A~a)(5); 153.12(b)(8);
155.8(c)(3); 155.8(h)(3); 157.6(c)(3); 157.6(f);
159.7(c)(3); 159.7(f); 160b.6(b](4); 160e.9(a)(1);
160f.10(a)(1](vi); 162.14(a)(4); 162.62(a)(3);- .
-185.91-2(b)(3)(iii); 185.92-2(b)(3)(iii); 185.92-
3(a)(3)(iii); 185.106(d)(43; 185.107(d)(4);
187.12(g)(1); 187.22(0(1); 187.32(f)(1);
187.42(e)(2); 188.15(b)(7); 193.14(e);
193.24(b)(4); 194.8(c)B); 198.7(c))

Selection Procedures

§ 100a.215 How theEducation Division
selects a new project: Purpose of
§§ O1a.216-100a.221.

Sections 100a.216--100a.221 desdribe the
process the appropriate officiaLof the
Education Division uses to select new
projects. All of these sections apply to a
discretionary grant program. Hqwever, only
§ 100a.216 applies to.a formula grant program
(see § 100a.200 for a description of the
difference between a discretionary grant
program and a formula grant program).
(20 U.S.,C. 122le-3(a)(1))

§ 100a.216 Returning an application to the
applicant:

(a) The appropriate official of the
Education Division returns an application 'to
an applicant if- ' ; -,

(i).The applicani is iot eligible;",

(2) The application does not contain the
information required under the program; or

(3] The proposed project cannot be funded
under the authorized statute or implementing
regulations for the program. ,

(b) If the apprdpriate official of the
Education Division returns an application
under this section, the official includes a
statement that gives the reason that the
application was returned.
(20 U.S.C. 122le-3(a](1)]
(Sources: OE m-2.7.1C; 153.8(a)(Ist sent.);
156.8(a(lst sent.); 178a.7; 183.30(2nd sent.];
183.31)

§ 100a.217 How the Education Division
reviews an application.

(a) The appropriate official of the
Education Division uses a group of experts to
review an application unless the
circumstances under § 100a.219 exist.

(b)(1) The appropriate official of the
Education Division may use one or more
groups of experts to review the applications
submitted under each program.
1 (2) Each group of experts consists of 3 or
more persons who are well qualified to
review the applications.

(3) In each group of experts, there is at
least one person who is hot an employee of
the Federal Government.

(4] A person may not serve with a group of
experts if-

(i) The person is an employee of HEW who
is inirolved in the administration of the
program for which the group is reviewing
applications; or

(ii) The person was involved within the
kpast year in the administration of the
program for which the group is reviewing
applications.

(5] If the appropriate official of the
Education Division signs a waiver for a
person covered by paragraph (b)(4) of this
section, the person-may serve on a group of
experts.

(c) A group of experts uses the selection
criteria that apply to the program to rate the
quality of each application..

(d) After the groups of experts have
completed their review and have rated the
applications, the appropriate official of the
Education Division prepares a rank ordering
of the applications. The rank ordering of
applications is based on the ratings of the
applications by the groups of experts.

(e](1) If the official has information that
affects the rank ordering of applications, he
or she attaches this information to the rank
ordering.

(2] The official only attaches information to
a rank ordering if the information is-

(i) Relevant to a matter that affects
selection of projects for funding under the
program; and,

Cii) Gained through appropriate procedures
,such as site visits or recommendations of
advisory groups.
(20 U.S.C. 122e-3(a)(1]
(Sources: OE M-2.7.2A1; IM-2.7.2D; II1-2.8]

§ 100a.218 How the Education Division
selects new projects.

(a) Under each program, the alpropriate
official of the Education Division selects the

projects of highest quality based on the
selection criteria that apply to the program.

(b) In deciding which projects to select, the
official considers the following:

(1) The information In each application;
(2) The rank orddring of the applications-

'and
(3] The information attached to the rank

ordering of applications,
(c) In each competition under a program

the official selects projects until the funds
available for new projects are used up.

(d). If a project is not selected under the
procedures of this section, the appropriate
official of the Education Division-

(1) Returns the application to the applicant:
and

,(2) Informs the applicant why the
application was not selected.
(20 U.S.C. 1221e-3(a[1))
(Source: OE III-2.8.1)

§ 100a.219 A project can be selected for,
funding without competition.

The appropriate official of the Education
Division may select a project for funding
without competition with other projects If-

(a) The objectives of the project cannot be
achieved unless the official makes the grant
before the date grants can be made under the
selection procedure in § § 100a,217 and
100a.218; or
, (b)(1) The project was reviewed by a group

of experts under the preceeding competitloa
of the program;

(2) The group of experts rated the project
high enough to deserve selection under
§ 10oa.218; and

(3) The proposed project was not selected
for a grant because the application was
mishandled by the Education Division.
(ZO U.S.C. 122le-3(a)(1))
(Sources: OE 131-2.13.1A; II-2.13.2A intro.)

§ 100a.220 Procedures the Education
Division uses under § 100a.219(a).

If the special circumstances of
§ 100a.219(a) appear to exist for an
application, the appropriate official of the
Education Division uses the following
procedures:

(a) The official assembles a board to
review the application.

(b) The board consists of-
(1) A program officer of the program under

which the applicant wants a grant;
(2) An HEW grants officer, and
(3) An HEW employee who is not a

program officer of the program but who is
well qualified to review the application,

(c) The board reviews the application to
decide if-

(1) The special clrcumstances under
§ lOOa.219(a) are satisfied;

(2) The proposed project rates high enough,
based on the selection criteria that apply to
the program, to deserve selection; and

(3) If the proposed project is selected, It
will not have an adverse Impact on the
budget of the program.

(d) The board forwards the results of Its
review to the appropriate official of the
Education Division.

I(a The appropriate official of the
Education Division may select the jjroposed
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project if each of the conditions in paragraph
(c) of this section are satisfied.

(fJ If the official does not select the project,
the applicant may submit its application
under the procedures in Subpart C.
(20 U.S.C. 1221e-3(a)(i))'
(Source: OE llI-213.-f)

§ 100a.221 Procedures the Education
Division Uses Under § 100a.219(b).

If the special circums-tances of
§ 100a.219[b) appear to exist for an
application, the appropriate official of the
Education Division may select the project if-

(a) The official has documentary evidence
that the special circumstances of
§ 100a.219(b) exist;

(b) The official has a statement that
explains the circumstances of the
mishandling; and _

(c) The appropriate program officer
recommends that the project be selected.
(20 U.S.C. 1221e-3(a]I))
[Source: OE M-213.2A1-4, B-D)

Procedures To Make a Grant

§ 100a.230 How the Education Division
makes a grant: purpose of §§ 100a.231-
100.236.

If the appropriate official of the Education
Division selects a project under §§ 10a.218,
100a.220, or 10a.221. the official follows the
procedures in §§ 100a.231-100a.236 to set the
amount and determine the conditions of a
grant-
(20 U.S.C. 1221e-3(a)(1))

§ 100a.231 Additional budget information.,
-After selecting a project for funding, the

appropriate official of the Education Division
may ask the applicant to submit additional
budget information.
(20 U.S.C. 122e-3(a) (1))
(Source: 115.13)

§ 100a.232 The cost analysis, basis for
grant amount.

(a) Before the appropriate official of the
Education Division sets the amount of a
grant, the official does a cost analysis of the
project. Te official-

(1] Verifies the cost data in the detailed
budget for the project.

(2] Evaluates specific elements of costs;
and

(3] Examines costs to determine if they are
necessary, reasonable, and allowable under
applicable statutes and regulations.

(b) The official uses the cost analysis as a
basis for determinin the amount of the grant
to the applicant. The cost analysis shows
whether the applicant can achieve the
objectives of the project with reasonable
efficiency and economy under the budget in
the application.
(20 U.S.C. 1221e-3(a] (1)]

§ 100a.233 Setting the amount of the
grant.

The appropriate official of the Education
Division may fund up to 100 percent of the
allowable costs in the budget In deciding
what percent of the allowable costs to fund,
the official considers-

(a) Matching or cost sharing requirements
that apply. and

(b) Any other financial resources available
to the applicant.
(20 U.S.C. 1221e-3(a](1)
(Sources: 100a.50; 158.65a(c))

§ 100a.234 The conditions of the grant.
The appropriate official of the Education

Division makes a grant to an applicant only
after determining-

(a) The approved costs; and
(b) Any special conditions.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.235 The notification of grant
award. ,

(a) To make a grant, the appropriate
official issues a notification of grant award
and sends it to the grantee.

(b) The notification of grant award sets the
amount of the grant and gives other
information about the grant.
(20 U.SC. 2e-3(a](1))

§ 100a.236 Effect of the grant
The grant obligates both the Federal

Government and the grantee to the
requirements thal apply to the grant.
(20 U.S.C. 1221e-3[a)(1))

Approval of Multi-Year Projects

§ 100a.250 Project period can be longer
than one year.
(a) The appropriate official of the

Education Division generally approves a
project period of not more than 12 months.

(b) If an applicant cannot achieve the
objectives of the project In 12 months, the
official may approve a project period of up to
60 months.
[20 U.S.C. 12e-3(a](1))
(Sources: 105.09; 113.8(a), 121.5(b); 123= .b:
136.10(a)+(c); 146.17(a); 146.27(a); 100a.17;
160c.5(a); 160d.[(a)+(b); 160d.17(a)+(b);
180e.Sb) +(c); 160f.5(a)+(c); 1og.4; 162.17(c);
162.44(c); 102.55(c);162.63(c); 164.00 (1st sent.);
172.30; 179.27(a)+(b); 180.20(c); 180.39(b);
180.57(b); 180.65(b); 1834(b) (3rd
sent.)- (c](1); 191.3t 191.46; 197.7(a]+(b);
198.8(a); 105.107; 105.302(b); 105.433; 113.2(b)
(1st + 2nd sents.); 121.5(a) (1st sent)
127.5(d); 132.13; 162.17(a); 162.44(a) 162.55(a);
162-63(a); 169.27; 182.34(a); 187.6(a)+(b);
187.78; 188.11(a)+(b); 187.7(a) (2nd clause))

§ 100a.251 The budgetpedod.
(a) The appropriate official of the

Education Division usually approves a budget
period of not more than 12 months, even If
the project has a multi-year project period.

(b) If the official approves a multi-year
project period, the official-

(1) Makes a grant to the project for the
initial budget period. and

(2) Indicates his or her intention to make
continuation awards to fund the remainder of
the project period.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 113.8(a);12.5[b); 138.10(c) (2nd
sent., 2nd clause): 146.17(b); 148.27(b);
160a.17; 160c.5(a]; 180d.9(a)+Nb); 108d.17(b);
160e.5(c); 160ES(c) (2nd clause); 180g.4;
162.44(c); 162.55(c); 162.63[c); 172.3-0 182.34(b)

(93rd sent.); 180.20(c); 180.39(b): 1 -57(b);
280.65(b); 187.6(b); 191M9(a5); 19.46)

Continuation Awards and Extension of a
Project -

§ 100a.253 Continuation of a multi-year
project after the first budget period.

(a) The appropriate official of the
Education Division may make a continuation
award for a budget peribd after the first
budget period of an approved multi-year
project if-

(1) The Congress has appropriated
sufficient funds under the program;

(2) The official is satisfied that the grantee
will satisfactorily complete the budget period
that is about to end;

(3) The grantee has submitted every report
that it must submit before the date of theL
continuation award, and

(4) Continuation of the project is in the best
Interest of the Federal Government.

(b) A grantee that is in the final budget
period of a project period may seek continued
assistance for the project under the
procedures for selecting new projects. (See
Subpart C.)
(20 U.S.C. 1221e-3(a)(1))
(Sources: 105.209; 105.308 105.438 113.8(a);
12124(1); 121M.(b); 121L19(b), =304(d);
123.15(b); 136.10(c)(dj-(e); 157.6fa)+(bk,
15813(a): 158.52; 159.7(a)+(b); 160.4(c);
160a.17(b); 160c.5(a); 160d9(a); 160d.c1b;
lOOe5(c); 160f.5(c); 160g.4; 162.44 (c)fd)+(e
1062M(c]Cd]+Ce):. 16.M(e)(d]+(e): 17-10
172.150(c); 180 .0(c); 18039(b); 180.57(b).
180.65(b); 182.34(b](3rd sent.); 187.6(c);
188.11(c)+(d; 191.34:191.46; 198.8(d))

§ 100a.254 Extension of a project period.
The appropriate official of the Education

Division may extend a project period ifi
(a) Special or unusual circumstances exist

that delay completion of the project;
(b) The grantee provides the official with a

written request or the extension;
(c) The grantee requests the extension at

least 45 days before the end of the project
period:

(d) The grantee states the reason that it
needs the extension;

(e) The extension does not violate any
statute or regulation; and

(0) The extension does not involve the
obligation of additional Federal funds
(20 U.S.C. 12e-3(a)(1))
(Sources: 100a.54(a)(2nd sent.) and (t2; 100-
100d App. A pare. 2(b]; 164.06 (3rd+4th
sents.)* 1405.9(a)(Znd sent](b))

Miscellaneous

§ 100a.260 Allotments and reallotment.
(a) Under some of the programs listed in

J l00a.1. the appropriate official of the
Education Division allots funds under a
statutory or regulatory formula.

(b) If the official determines that a grantee
does not need all of the funds that are alloted
under one of these programs, the official
reallots the unneeded funds among grantees
In' the same way that the official reallots
funds among states under §§ 100b.230-
100b.235.
(20 U.S.C. 1221e-3(a)(1))
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(Sources: 11 9.(a), (b); 129.20; 18.25(b);
192.3(b), (r), (d)) i

Subpart E-What Conditions Must Be Met
by a Grantee?
Non discriAnation

§ 1O0a.500 Federal statutes and
regulations on nondiscrimination.

Each grantee shall comply with the
. following statutes and regulations:

SubIe staute Regulations

Discriminaton on the basis of race, color. or na- Title VI of the CMi Rights Act of 1904 (42 U.S.C. 45 CFR Part 80.
' tional origin. 2000d tiwough 2000d-4).

Discrmtnaton on the Basis of Sex.. .... Title IX of the Education Amendments of 1972 (20 45 CFR Part 86.
U.S.C. 1681-1683)..

Discrimination on the basis of handicap . Section 504 of the Rehablitation Act of 1973 (29 45 CFR Part 84.
U.S.C. 794).

Discrimination on the basis of age --.......... The Age Discrimination Act (42 U.S.C. 6101 et seq.). 45 CFR Part 90.

(Sources: 100a,260 100-100d App, A para. 23]

§ 100a.520 Minimum wage rates.
The grantee shall pay a project staff

member not less than any minimum wage
required under Federal law.
(20 U.s.c 122le-3(a)(1))
(Sources: 155.12(b), 157.12(b), 158.68:
159.12(b))
§ 100a.521 Dual compensation of staff.

A grantee may not use Its grant to Pay a
project staff member for time or work for
which that staff member Is compensated from
some-other source of funds.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.261; 100-100d App, A para, J7;
1410.15)

(20 U.S.C, 122le-3(a)(1) -
(Sources: 100a.160; 100a.262; 112.17; 113.19;
114.63(c)(1)(ix); 114.63(c)(2(x); 115.16; 156.85;
160f.3(d)(3); 171 App. Sec. 2.2(a); 189.4)

Project Staff

§ 100a.510 Use of a project director..
(a) This section applies to each grantee that

uses a project director to administer its
project

(b) The grantee shall insure that its project
director has--

(1) Appropriate professional qualifications,
experience, and administrative skills; and

(2) A clear commitment to the objectives of
the project.

(c) The grantee shall give its project
director sufficient authority to conduct the
project effectively and to spend project funds.
(20 U.S.C. 122e-3(a](1))'
(Sources: 155.5(e)(3)+(4)i 155.9(a)(3)+(4);
157.7(b)(6); 159.9[b)(6))

§ 100a.511 Waiver of requirement for a
full-time project director,

(a) The appropriate official of the
Education Division may waive a program
regulation that requires a full-time project
director if:

(1) The project will not be adversely
affected by the waiver, and

(2)(i) The project director is needed to
coordinate two or more related projects; or

(ii) The project director must teach a
minimum number of hours to retain faculty
status.

(b) The waiver either permits the grantee-
(1) To use a part-time project director or.
(2) Not to use any project director.
(c)(1) An applicant grantee may request the

waiver. - " -
(2) The request must be in writing and must

demonstrate that a waiver is appropriate
under this section.

,(3) The appropriate official of the
Education Division gives a waiver of a
program regulation in writing. The waiver is
effective on the date the official signs the
waiver.
(20 U.S.C.'12*1e-3(a)(1))"
(Cross reference: Changesin key people in a.

,x'researr. project ,--SeeJ 74.103(c) of this titlb]
(Soures: 155.9(a)(3);157.7(b)(6); 159.9(b)(6))

§ 100a.515 Qualfications of project staff.
A grantee shall operate its project with a

staff that is adequate in-education,
experience, and number to achieve the
objectives of the project.
(20 U.S.C. 122le-3(a)(1))
(Sources: 155.5(d)(4); 157.7(b)(7); 159.9(b)(7))

§ 100a.516 Inservice training for project
staff.

A grantee shall provide any necessary
preservice and inservice training for its
project staff.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 157.7(b)(8); 159.9(b)(8))

§ 100a.517 Use of consultants.
(a) Subject to federal statutes and

regulations, a grantee shall use its general
policies and practices when it hires, uses, and
pays a consultant as part of the project staff.

(b) The grantee may not use its grant to pay
a consultant unless:

(1) There is a need in the project for the
services of that consultant; and.

(2) The grantee cannot meet that nbed by
hiring an employee rather than a consultant.
(20 U.S.C. 122le-3(a(1))

§ 100a.518 Comipensaion of
consultants-employees of institutions of
higher education.

If an institution of higher education
receives a grant for research or for
educational services, it may pay a
consultant's-fee to one of its employees only
in unusual circumstances and only if-

(a) The work performed by the consultant
is in addition to his or her regular
departmental load; and

(b](1) The consultation is across
departmental lines; or

(2) The consultation involves a separate or
remote operation.
(20.U.S.C. 1221e-3 (a)(1))
(Source: 100-100d App. A para:20d HEW
GAM Ch. 1-45)

§ 100a.519 Changes in keystaff members.
A grantee shall comply with § 74.103(c)(2)

of this title (replacement or lesser
involvement of any key project staff),
whether or not the grant is for research.
(20 U.S.C. 1221e-3(a)(l)) .

Conflict of Interest
§ "00a.524 Conflict of Interest: Purpose of
§ 100a.525.

(a) The conflict of interest regulations of
the Education Division that apply to a grant
are in § 100a.525.

(b) These conflict of interest regulations do
not apply to a "government" as defined In
§ 74.3 of this title.

Note.-A government must provide a
conflict of interest assurance under the
standard application required by Subpart N
of Part 74.

(c) The regulations in § 100a.525 do not
apply to a grantee's procurement contracts.
The conflict of interest regulations that cover
those procurement contracts are in Part 74 of
this title.
(20 U.S.C. 1221e:-3(a)(1))
§ 100a.525 Conflict of Interest-
participation in a project.

(a) A grantee may not permit a person to
participate in an administrative doclsion
regarding a project if:

(1) The decision is likely to benefit that
person or a member of his or her immediate
family; and

(2) The person-
(i) Is a public official; or
(ii) Has a family or business relationship

with The grantee.
(b) A grantee may not permit any person

participating in the project to use his or her
position for a purpose that is-or gives the
appearance of being-motivated by a desire
for a private gain for that person or for
others.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.250 187.82(a); 1410.14)

Allowable Costs

§ 100a.530 General cost principles.
The general principles to be used in

determining costs applicable to grants and
cost-type contracts under grants are
referenced in Subpart Q of Part 74 of this
title.
(20 U.S.C. 122le-S(a)(1))
(Sources: 100a.80-100a.84 100-100d App. A
para. 4b and 9;, 100-100d Apps. B, C and D;
119.6;136.08(b); 155.14: 157.14; 159.14;160bY(a)(1), 160c.36(a); 160f.15(a)(1);-

162.18(b); 162.64; 164.05(a); 189.34(b);,
191.35(a); 197.8(a)(6); 198A(a(2))
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§ 100a.531 Limit on total cost of a project.
A grantee shall insure that the total cost to

the Federal Government is not more than the
amount set forthin the notification of grant
award.
(20 U.S.C. 1221e-3[a (I))
(Sources: 100a.51; 100-100d App. A para. 3a;
153.14(a)(Ist sent); 160c.10(b); 189.34]

§ 100a.532 Useof funds for religion
prohibited.

(a) A grantee may not use its grant to pay
for any of the following:

(1) Religious worship, instruction, or
proselytization;

( ) Equipment or supplies to be used for
any of those activities;

(3) Construction, remodeling, repair,
operation, or maintenance of any facility or
part of a facility to be used for any of those
activities; or

(4) An activity of a school or department of
divinity.

(b) As used in this section, "school or
department of divinity" means an institution
or a component of an institution whose
program is specifically for the education of
students to--

(1) Prepare them to enter into a religious
vocation; or

(2) Prepare them to teach theological
subjects.
(20 U.S.C. 1221e-3(a}[i))
(Sources: 112.11; 113.14; 123.13(e);
131.4[a)+(b); 136.08(c); 158.66; 169.5; 171 App.
See. 4.2(c); 173.16; 179.25(c); 182.18(b);
185.13(f); 187.4; 189.1(b)(3); 194.7(c))

§ 100a.533 Acquisition of real property;,
construction. -

A grantee may not use its grant for
acquisition of real property or for
construction unless specifically permitted by
the authorizing statute or implementing
regulations for the program.
(20 U.S.C 122e-3(a(1])
(Sources: 184.23(b); 185.72(d); 185.92-1;
185.103(b) (3))
§ 100a.534 Foreign travel

A grantee may not use its grant for foreign
travel unles approved in advance by the
appropriate official of the Education Division.
The term "foreign travel" doesnot include
travel between the United States, Puerto
Rico, and the U.S. Virgin Islands.
(20 U.S.C. 1221e-3[a)(1))
(Sob=oe: 100-100d App. A para. 13)

§ 100a.535 Training grants-automatic
Increases for additional dependents.

The appropriate official increases an
educational training grant to cover the cost of
additional dependents not specified in the
notification of grant award if-

(a) Allowances for those dependents are
authorized by the program statute and are
allowable under the grant; and

(b) Appropriations are available to covet
the cost.
(20 U.S.C. 1221e-3(a)}1))
(Source: 100-100d App. A para.3c)

Indirect Cost Rates

§ 100a.560 General Indirect cost rates;
exceptions.

(a) Appendices C-F to Part 74 of this title
describe the differences between direct and
indirect costs and include the principles for
determining the general indirect cost rate that
a grantee may use for grants under most
programs.

(b) Sections 100a.582-100a.568 provide
restrictions on indirect cost rates under
certainprograms.
(20 U.S.C. 122le-3(oa(l))

§ 100a.561 Approval of Indirect cost rates.
(a) The appropriate official of the

Education Division approves an Indirect cost
rate for a grantee other than a local
educational agency.

(b) Each State educational agency, on the
basis of a plan approved by the
Commissioner, shall approve an indirect cost
rate for each local educational agency that
requests it to do so.

(c) Each indirect cost rate for a grantee
must be approved annually.
(20 U.S.C. 221e-3(a)(1))
(Source: 100c.2(a)+(b))

§ 100a.562 Indirect cost rates for
educational training projects.

(a) The appropriate official of the
Education Division may approve an indirect
cost rate for an educational training project
at the lesser of-

(1) The actual indirect cost rate of the
grantee; or

(2) Eight percent of the total direct costs of
the project.

(b) This section does not apply to-
(1) A State (as defined in § 74.3 of this

title); or
(2) A local government (as defined in §74.3

of this title).
(20 U.S.C. 122e-3[(a)(1))
(Sources: 100-100d App. A para 4c; 155.11(c);
157.11(c); 159.11(c); 160c.36(a]; IODf.15[d))
§ 100a.563 Restricted Indirect cost rate-
programs covered.

Sections 100a.54-100a.ta8 apply to each
program that has a statutory requirement not
to supplant Federal funds, including the
following:

Pmgr=o
Bilingual Education

Follow Through Program

Indian Elementary and
Secondary School
Assistance (Part A)

Strengthening Developing
Institutes Program

(20 U.S.C. 12e-3(a)(1)]
(Source: 100c.1)

AuthrLzdh s1ati&
Title VII of the

Elementary and
Secondary Education
Act

Sections w-&54 of the
Community Serices
Act of174

Title I of Public Law
81-874

Title HI of the Higher
Education Act

§ 100a.564 Restricted Indirect cost rate-
formula. -

(a) An indirect cost rate for a grant under a
program covered by § 100a.563 Is determlned
with the following formula:

Indlreci cost rate= (Adminlstrative
charges+Fixed charges)-(Other
expenditures].

(b) Administrative charges, fixed charge%
and other expenditures must be determined
under § 100a.565-100a.567.
(20 U.S.C. .M e-3[a) (1))
(Source. Oc.2(c)]

§ 100a.565 Administrative charge.
(a) As used In § 100a,,64. "administrative

charge" means the cost of an activity that is
for the direction and control of the grantee's
affairs that are organization-wide. An
activity Is not organization-wide if it is
limited to one activity, component of the
grantee, subject, phase of opdrations, or other
single responsibility.

(b) The term includes a service function.
such as accounting, payroll or personnel, that
Is normally at the grantee's level even if the
function is physically located elsewhere for
convenience or better management

(c) The term does not include expenditures
for.

(1) The governing body of the grantee;
(2) Compensation of the chief

administrative officer of the grantee;
(3) Compensation of the chief

administrative officer of each of the
components of the grantee; and

(4) Operation of the immediate offices of
these officers.
(20 U.S.C. 1221e-3[a)]p
(Source: loc.2(d))

§ 100a.566 Fixed charges.
As used In § 100a.564. "fixed charges"' only

Include contributions of the grantee to:
(a) Retirement. including State, county, or

local retirement funds, social security, and
pension payments. and

(b) Property, employee, and lability
insurance.
(20 U.S.C. 12e-3[a](1))
(Source: looc.2(e))

§ 100a567 Other expenditures.
(a) As used In § 100a.5N4. "other

expenditures" means the grantee's total
expenditures for its Federal and non-Federal
activities in the most recent year for which
data are available.

(b) The term does not include:
(1) Administrative charges determined

under § 1oa.56;
(2] Fixed charges determined under
looa.566;
(3) Capital outlay;
(4) Debt service;
(5] Fines and penalties;
(6) Contingencies; and
(7) Election expenses.

(20 U.S.C. 122e-3(a) (1))
(Source: looc.2(c))

§ 100a.568 Using the restricted Indirect
cost rate.

(a) Under the programs referenced in
§ 100a.563, the maximum amount of indirect
costs under a grant is determined under the
following formula:
Indirect costs=UIndirect cost rate]x(Total

direct costs of the grant minus any costs

Federal Register / Vol. 44,
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for capital outlay, debt service, or
election expenses).

(b) If a grantee uses an indirect cost rate,
the administrative and fixed charges covered
by that rate must be excluded from the direct
costs it charges to the grant.
(20 U.S.C. 122le-3(a)(1)"
(Source: lOc.2(fJ+[g))

Coordination

§ 100a.580 Coordingtion with other
activities.

(a) A grantee shall, to the extent possible,
coordinate its project, with other activities
that serve similar purposes.

(b) The grantee shall continue this
coordination during the entire project period.
(20 U.S.C. 122le-3(a)(1))
(Source: 100a.275)

§ 100a.581 Methods of coordination.
Depending on the objectives and

requirements of a project, coordination could
include one or more of the following:

(a) Planning the project with organizations
and individuals who have similar objectives
or concerns.

(b) Sharing information, facilities, staff,
services, or other resources.

(e) Using the grant funds so as not to
duplicate or counteract the effects of funds
made available under other programs.

(d) Using the grant funds to increase the
impact of funds made available under other
programs.
(20 U.S.C. 122le-3(a)(1))

Evaluation

§ 100a.590 Evaluation by the grantee.
A grantee shall evaluate at least annually.
(a) The grantee's progress in achieving the,

objectives set forth in its approved
application;

(b) The effectiveness of the project in
'meeting the purposes of the program; and

(c) The effect of the project on persons
being served by the project including persons
who are members of groups that have been
traditionally underrepresented, such as
members of racial or ethnic minority groups,
women, handicapped persons, and the
elderly.
(20 U.S.C. 1221e-3(a)(1))
(Source: 100a.276; 121b.11(b) (2nd sent);
121b.13(a); 121c.34(b]; 121e.5; 123.23(a)(5);127.8(d); 155.9[a)(5); 160b.53[f); 178a.4{c](5];

187.81(d))

§ 100a.591 Federal evaluation-
cooperation by a grantee.

A grantee shall cooperate in any evaluation
of the program by the Secretary or the .
appropriate official of the Education Division.
(20 U.S.C. 1226c, 1I31a)
(Sources: 123.14(b)(7)(i); 123.24(b)(7](i);
123.53[b)(2)(i); 158.315]; 160b.3(b)(7)(ii);

160c.14(g); 160c.15(g); 160c.31(d); 160f.8(g);
162.38(b); 162.40(a)(3); 185.13(d].187.81(d(2)]

§ 100a.592 Federal evaluatfon-satsfying
requirement for grantee evaluation.

If a grantee cooperates in a Federal -
evaluation of a program, the appropriate

official of the Education Division may
determine that the grantee meets the
evaluation requirements of the program,
including. § 100a.590.
(20 U.S.C. 1226c, 1231a]

Construction

§ 100a.600 Use of a grant for
construction-purpose of §§ 100a.601-
100a.615.

Sections 100a.601-100i.615 apply to:
(a) An applicant if it requests funds for-

construction; and
(b)A grantee If its grant includes funds-for

construction.
(20 U.S.C. 122le-3(a)(1))
(Sources: 100a.155; 105.507; 1422.1(a)-- (d))

§ 100a.601 Applicant's assessment of
environmental Impact.

The applicant shall provide the HEW
regional office with its assessment of the
impact of the project on the quality of the
environment in accordance with section
102(2)(c) of the National Environmental
Policy Act of 1969 and Executive Order No.
11514 (34 FR 4247).
(42 U.S.C. 4332(2)Cc).]
(Sources: 100a.185; 1422.7)

§ 100a.602 Preservation of historic sites
must be described In the application.

(a) The applicant shall describe in its
application the project's relationship to and
probable effect on any district, site, building,
structure, or object that is included in the
National Register of Historic Preservation of
the National Park Service.

(b)'In deciding whether to make a grant,
the appropriate official of the Education
Division considers:

(1) The information provided by the
applicant under paragraph (a) of this section;
and

(2) Any comments by the advisory council
on historic preservation.
(16 U.S.C. 4700
(Sources: 100a.186- 1422.41)

§ 100a.603 Grantee's title to'site.
The grantee must have or get a full title or

other interest in the site, including right of
access, that is sufficient to insure the
grantee's undisturbed use and possession of
the facilities for not less than the useful life of
the facilities or 50 years, whichever is longer.
(20 U.S.C. IZe-3(a)(1))
(Sources: 100a.161; 170.53(a); 1422.3)

§ 100a.604 Availability of cost-sharing
funds.
I (a) The grantee shall insure that sufficient

funds are available to meet any non-Federal
share of the cost of constructing the facility.
(20 U.S.C. 122le-3(a)(1))
(Sources: 100a.171; 1422.15)

§ 100a.605 Beginning the construction.
(a) The grantee shall begin work on the

projectwithin a reasonable time after the
grant is made.

(b) The grantee shall get approval by the
appropriate official of the Education Division
of the fmal working drawings and

specifications before the construction Is
advertised or placed on the market for
bidding.
(20 U.S.C. 122le-3[a)(1))
(Sources: 100a.158; 100a.159(a); 1422.13;
1422.35)

§ 100a.606 Completing the construction.
(a) The grantee shall complete the project

within a reasonable time.
(b) The grantee shall complete the

construction in accordance with the
application and approved drawings and
specifications.
(20 U.S.C, 122le-3 (a) (1))
(Sources: 100a.158; 100a.159(b); 1422.13;
1422.35)

§ 100a.607 General considerations In
designing facilities and carrying out
construction.

(a) The grantee shall insure that the
construction Is-

(1) Functional;
(2) Economical; and
(3) Not elaborate in design or extravagant

in the use of materials, compared with
facilities of a shnilar type constructed In the
State or other applicable geographic area.

(b) The grantee, shall, in developing plans
for the facilities, consider excellence of
architecture and design, and Inclusion of
works of art. The grantee may not spend
more than 1 percent of the cost of the project
on inclusion of works of art. "
(20 U.S.C. 1221e-3(a)(1))

- (Sources: 100a.157; 112.2(h); 1422.1(o); ESFA
section 502(b)(c))

§ 100a.608 Areas In the facilities for
cultural activities.

The grantee shall make reasonable
provision, consistent with the other uses to
be made of the-facilities, for areas In the
facilities which ar6 adaptable for artistic and
other cultural activities.
(20 U.S.C. 122le-3(a)(1))
(Sources: 100a.173; 1422.11]

§ 100a.609 Comply with safety and health
standards.

In planning for and designing facilities the
grantee shall observe nationally recognized
safety and health standards auid codes,
including:

(a) National Fire Protection Association
standards;

(b) Standards under the Occupational
Safety and Health Act of 1970 (Pub. L. 91-
576); and

(c) State and local codes, to the extent that
they are more stringent.
(29 U.S.C. 651)
(Sources: 100a.184; 1422.5)
§ 100a.610 Access by the handicapped.

Each grantee shall comply with the Federal
regulations on access by the handicapped
that apply to construction and alteration of
facilities. These regulations are-

(a) For residential facilities-24 CFR Part
40; and

(b) For non-residential facilities-41 CFR
Subpart 101-19.6.
(20 U.S.C. 122le-3(a)(1))
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* (Sources: 100a.189; 105.503(e); 1422.33]

§ 100a.611 Avoidance of flood hazards.
In planning the construction, the grantee

shall, in accordance with the provisions of
Executive Order No. 11988 of February 10,
1978 (43 FR 6030) and such rules and
regulations as may be issued by the Secretary
to carry out those provisions-

(a) Evaluate flood hazards in connection
with the construction; and

(b) As far as practicable, avoid
uneconomic, hazardous, or unnecessary use
of flood plainsin connection with its
construction.
(E.O. No. 11296.)
(Sources: 100a.190 112.2(e)[2); 1422.37)

§ 100a.612 Supervision and Inspection by
the grantee.

The grantee shall maintain competent
architectural engineering supervision and
inspection at the construction site to insure
that the work conforms to the approved
drawings and specifications.
(20 U.S.C. 1221e-3[a) [1))
(Sources: 100a.172; 1422.25]

§ 100a.613 Relocation assistance by the
grantee.

The grantee is subject to the regulations on
relocation assistance and real property
acquisition in part 15 of thig title.
(20 U.S.C. 1221e-3[a][1))
(Sources: 100a.191; 1422.39)

§ 100a.614 Grantee must have operational
funds.
- The grantee shall insure that sufficient
funds will be available when construction is
completed for effective operation and
maintenance of the facility.
(20 U.S.C. 1221e-3(a)(1))

-(Sources: 100a.171; 1422.15)

§ 100a.615 Operation and maintenance by
the grantee.

The grantee shall operate and maintain the
facilities in accordance with applicable
Federal, State. and local requirements for the
operation and maintenance of those facilities.
(20 U.S.C. 1221e-3[a)(1))
(Sources: 100a.170; 142231)
Equipment and Supplies

§ 100a.618 Charges for use of equipment
or supplies.

A grantee may not charge students or
school personnel for the ordinary use of
equipment or supplies purchased with grant
funds.
(20 U.S.C. 1221e-3[a](1))
(Source: 134.82]

Publications and Copyrights

§ 100a.620 General conditions on
publication. "

(a) Content of materials. Subject to any
specific requirements that apply to its grant, a
grantee may decide the format and content of
project materials that it publishes or arranges
to have published. However, the grantee shall
avoid race stereotype or sex bias in project
materials, as used in this section-

(1) "Race stereotype" means an assumption
that members of a racial group share common
abilities, interests, values, or roles because
they are members of that group; and

(2) "Sex bias" means an attitude that
supports structuring the educational
development of boys and girls differently on
any basis other than physiological
differences.

(b] Required statement. The grantee shall
insure that any publication that contains
project materials also contains the following
statements:

"The contents of this (insert type of
publication: e.g., book, report, film] were
developed with financial assistance from the
(insert name of agency in the Education
Division that provided the grant), Department
of Health, Education, and Welfare. However,
those contents do not necessarily represent
the position or policy of that agency and a
reader should not infer endorsement by the
Federal Government."
(2o U.S.C. 122e-3(a)(1))

§ 100a.621 Copyright policy for grantees
and contractors.

(a] A grantee may copyright project
materials in accordance with Part 74 of this
title.

(b) A contractor may not copyright any
project materials developed under the
contract unless specifically permitted n the
contract.
(20 U.S.C. 221e-3[a) (1))
§ 100a.622 Definition of "project
materials."

As used in § 100a.620 "project materials"
means copyrightable work developed with
funds from a grant or contract of the
Education Division.
(20 U.S.C. 122ze-3(a)(1))
Inventions and Patents

§ 100a.625 Invention and patent policy.

Grantees and contractors are subject to the
HEW policy regarding inventions and patents
In 45 CFR Parts 6 and 8.

§ 100a.626 Show federal support; give
papers to vest title.

(a) Any patent application filed by the
grantee for an inventdn made under a grant
shall include the following statement in the
first paragraph:

"The invention described in this
application was made under a grant from the
(insert name of agency in the Education
Division that gave the grant), Department of
Health, Education, and Welfare."

(b] On request. the grantee shall furnish
HEW with executed instruments prepared by
the Federal Government and other papers
that may be necessary, to vest in the Federal
Government the rights reserved to It in
accordance with a determination made in
accordance with Part 8 of this title. These
instruments and papers enable the
Government to apply for and prosecute a
patent application, In any country, to cover
each invention for which the Federal
Government has the right to file an
application.
(20 U.S.C. 122le-3[a)(1))

(Sources: 100-10od App. A para. 12 1409.5;,
1415.17)

Other Requirements for Certa Projects

§ 100a.680 Participation of children
enrolled in private schools.

If the authorizing statute for a program
requires that a grantee must provide an
opportunity for participation by children
enrolled in private schools, the grantee shall
provide that opportunity in accordance with
the requirements that apply to subgrantees
under §§ 100b.650-1(pb.663 of this title.
(20 US.C. 1221e-3[a][)
(Sources: 123.16(d); 158.29; 15&0;
160b.25(b) + (c]; 162.12(c] (2] i) C) + (c(2])(iB);
162.40(b](2][ix); 185.42(a -+b][2)+(e]-h];

§ 100a.681 Indian Self-Determination and
Education Assistance Act.

The Indian preference provisions of Section
7(b) of the Indian Self-Determination and-
Education Assistance Act (25 U.S.C. 450e]
apply to the following programs:

(a) Vocational education-The contract
program for IndianTribes and Indian
Organizations [see Subpart 2 of Part 105 of
this title).

(b) The Indian EducationAct (PartB) (See
Part 187 of this title).

(c) The Indian Education Act (Part C) (See,.
Part 188 of this title).
(25 U.S.C. 450(b))
(Sources: 105.202 187.3; 188.4)

§ 100e.682 Protection of human research
subjects.

If a grantee uses a human subject in a
research project, the grantee shall protect the
person from physical, psychological, or
sociological harm.
(20 U.S.C. 1221e-3(a)(1])
(Source- 1410.2)

§ 100a.683 Treatment of animals
If a grantee uses an animal In a project. the

grantee shall provide the animal with proper
care and humane treatment in accordance
with the Animal Welfare Act of 1970.
(Pub. L. 80-544. as amended).
(Sources: 100a.270, 100-100d App. A para. 24;
1410.3)

§ 100a.684 Health or safety standards for
facilities.

A grantee shall comply with any Federal
health or safety requirements that apply to
the facilities that the grantee uses for the
project.
(20 U.S.C. 1221e-3(a](1))
(Source: 100-1id App. A para. 16)

§ 100a.685 Day care services.
(a) If a grantee uses program funds to

provide day care services, the grantee shall
comply with the Federal Interagency Day
Care Regulations in Part 71 of this title.
(b) The appropriate official of the

Education Division may waive this
requirement by publication of a notice in the
Federal Register.
(20 U.S.C. 1221e-3[a] (1))
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Subpart F-What are the Administrative
Responsibilities of a Grantee?

General Administrative Responsibilities

§ 100a.700 Compliance with statutes,
regulations, and applications.

A grantee shall comply with applicable,
statutes, regulations, and approved
applications, and shall use Federal funds in
accordance with those statutes, regulations,
and applications. .
(20 U.S.C. 122e-3(a)(1))
(Sources: 100-100d App. A para. 2a;
153.16(b)(2); 183.4(b(3); 185.13(m); 1405.1)

§ 100a.701 The grantee administers or
supervises the projet II

(a) A grantee shall directly administer or
supervise the administration of the project

(b) The grantee nmay not transfer
responsibility to others, in whole or in part,
for using program funds or for carrying out of
project activities.
(20 U.S.C. 122le-3(aJ(1))
(Sources: l00a.18(a); 100a.30; 100-100d App.
A para. 15, 105.604(b); 105.624(a);
121c.10(b](5]-{c); 123.14(b)(1); 123.24(b)(1);,
123.33(b)(1); 132.7(c); 148.16(a); 148.26(a);
"160a.21(a); 160b.22(e); 160c.11(d)(2];.
162.11(b)(4](i)-fiii); 162.61(d)(1)-{3);
183.4(b)(1); 185.13(b); 186.12(a); 1400.5;
1403.5(a); 1414.1(b)):

§ 100a.702 Fiscal control and fund
accounting procedures.

A grantee shall use fiscal control and fund
accounting procedures that insure proper "
disbursement of and accbunting for Federal
funds.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100-100d App. A.para. 5a;
123.14(b)(3); 123.24(b)(3); 123.33(b)(3.;
169.26(a)(15); 169.36(a)(12); 170.4; 171.7(a);
186.12(e); 192.4(i))

§ 100a.703 Obligation of funds during the
grant period.

A grantee may only use grant funds for
obligations It makes during the grant period.
(20 U.S.C. 1221e-3(a(1))

§ 100a.707 When obligations are made.
The following table shows when a grantee

makes obligations for various kinds of
property and services.

If the obligation is for-- Then the obligation is
made-

(a) Acquisition of real or On the date the grantee
personal property makes a binding

written commitment
to.acqulre'the-
property. -

[b) Personal services by When the services are.
an employee of the * . " performed.
grantee

(c) Personal services by a
contractor who Is not
an employee of the
grantee

(d) Performance of work
other than personal
services

'(a) Public utility serices

On the date the grantee
mikei a binding
written commitment
to get the personal
services. '

On the date the grantee
, makes a binding

,written commitment
to get thi work.

When the grantee
receives'theservices.

(f) Travel * Wh
pe"tr.

(g) Rental of real or Wh
personal property th

(h) A preaward cost that On
was properly approved w
by the appropriate
official of the Education
Division under the cost
principles in
Appbndices C-F to Part
74 of this title.

(20 U.S.C. 122e-3(a)(1))
(Source: 100a.55)

en the grantee's
rsonnel take the -

avel.,
en the grantee uses
e property.
the date the grant
as made.

§ 100a.708 Prohibition of subgrants.
A grantee may not make a subgrant under

* a program listed in 100a.1 unless specifically
authorized by statute.
(20 U.S.C. 1221e-3(a)(1))-
(Sources: 160c.11(d(1J; 162.61(d)(2))

Reports

§ 100a.720 Financial and performance
reports.

(a) This section applies to the reports
required under Subpart I (Financial reporting)
and J (Performance reporting) or Part 74 of
this title.

(b) A grantee shall submit these reports
annually, unless the appropriate official of
the Education Division allows less frequent
reporting. However, a grantee of the National
Institute of Education shall submit these
r~ports quarterly.

Cc) The appropriate official of the
Education Division may, under § 74.7 (Special
grant or subgrant conditions) or § 74.72(e)
(Grantee accounting systems), require a
grantee to report more frequently than
annually.
(20 U.S.C. 1221e-3(a)(1))

Records

§ 100a.730 Records related to grant
funds.

A GRANTEE SHALL KEEP RECORDS THAT FULLY
SHOW-

(a) The amount of funds under the grant;
(b) How the grantee uses the funds;
(c) The total cost of the project;
(d) The share of that cost provided from

other sources; and
(a) Other records to facilitate an effective

audit.
(20 U.S.C. 1232f
(Sources: 100a.477, 100-100d App. A para. 5a-
b; GEPA Section 437(a))

§ 100a.731 Records related to
compl1ance.

A grantee shall keep records to show its'
compliance with Federal statutes and
regulatiohas that apply to the grant.
(20 U.S.C. 122!e-3(a)(1))

§ 100a.732 Records related to
performance.

(a) A grantee shall maintain records of
significant project experiences and results.

(b) The grantee shall use the records under
paragraph (a) to- . i

(1) Determine progress in Accomplishing'
-project objectives; and-

(2)Revise those objectives, If necessary.
(20 U.S.C. 122le-3(a)(1))
(Source: 172.52)
(Cross-reference: Procedures for revising
objectives-See 45 CFR 74.103 (b) and (a))

§ 100a.733 Records related to State
approval of applications.

(a) This section applies to programs that
require State approval of applications.

(b) The State shall establish a complete
case file on each application it receives.

(c) The State shall keep a full record of-
(1) Any hearing related to an application,

and
-(2) Any proceeding by which the State

establishes relative priorities or recommends
Federal shares for eligible projects.
(20 U.S.C. 1221e-3ia)(1))
(Sources: 170.5; 171.9) -

§ 100a.734 . Record retention period.
A grantee is subject to the requirements in

Subpart D of Part 74 of this title with respect
to records that It must keep. However,
Section 437(a) of the GEPA requires that a
grantee must keep records for five years after
the completion of the activity for which It
uses grant funds.
(20 U.S.C. 1232c)
(Sources: 100a.477(a); 100-100d App. A para.
Se; 119.61; 170.5:171.9; 192.12: GEPA Section
437(a))

Privacy

§ 100a.740 Protection of and accessblity
to student records.

Most records on present or past students
are subject to the requirements of Section 438
of GEPA and Its Implementing regulations
under Part 99 of this title. (Section 438 Is the
Family Educational Rights and Privacy Act of
1974.)
(20 U.S.C. 1231g)
(Sources: 185.91-3(c); GEPA Section 438)

§ 100a.741 Protection of students' privacy
In research and testing.

(a) Section 439(a) of GEPA provides that
parents or guardians of children who

/ participate in a research or experimentation
project funded by the Office of Education
must be given access to instructional material
used in that project: and

(b) A grantee shall comply with Section
'439(b) of GEPA with respect to psychiatric or,
psychological examination, testing, or
treatment of students as part of a project
funded by the Office of Education.
(20 U.S.C. 1232h)
(Source: GEPA Section 439)

Data Collection by a Grantee

§ 100a.750 Approval by the Education
Division.

A grantee does not have to got approval
from the Education Division for the use of a
data collection instrument unless-

(a) Approval is specifically required under
the grant; or

(b) Approval by OMB Is required for some
other reason under OMB Circular A-40,
(20 U.S.C. 12=e--3(a)(1))
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(Sources- 100a.2=3[d(1; 100-100d App. A
para. 21)
Note.-The OMB review will be replaced by
review by the Secretary under the
"paperwork control" requirement in Pub. L.
95-561. Procedures for that review are being
developed separately and may be
incorporated in EDGAR at a later date. That
review will cover activities of all Federal
agencies wheneve-

(a) The respondents are primarily
educational agencies or institutions; and

(b) The purpose of these activities is to
request information needed for the
management of, or the formulation of policy
related to Federal education programs or
research or evaluation studies related to the
implementation of Federal education
programs.

§ 100a.751. Procedures if approval Is
required.

If approval ofa data collection instrument
is specifically required under a grant, or if
approval by the Office of Management and
Budget is required under OMB Circular A-40
for some other reason, the grantee shall
submit seven copies of each of the following
to the appropriate official of the Education
Division:

(a) The proposed data instrument.
(b] A completed Office of Management and

Budget Standard Form 83.
(c) The supporting statement required in

the "Instructions for Requesting OMB
Approval under the Federal Reports Act," as
set forth in Standard Form No. 83A.
(20 U.S.C. mt2e-3(a)())
(Source: 100a.263(d)](2)

§ 100a.752 Responsibility for data
collection.

Unless the Office of Management and
Budget approves a data collection instrument
the grantee may not in any way represent or
imply that the data is being collected by or
for the Federal Government. This does not
preclude the grantee from acknowledging the
assistance it received under the grant
(20 U.S.C. 1221e-3[a](1)
(Source: 100a.263[e))

§ 100a.753 Confidentiality of response.
In using data collection instruments, a

grantee shall provide for anonymity and
confidentiality of responses from individuals.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.263(c)(2]; 1410.1)

§ 100a.754 Exception from coverage.
The regulations in §§ 100a.750-100a.753

do not apply to instruments that deal solely
with-

(a) Functions of technical proficiency, such
as scholastic aptitude, school achievement,
and vocational proficiency;

(b) Routine demographic information; or
(c} Routine institutional information.

(20 U.S.C. 1221e-3[a) [1))
(Source: 100a.263)

§ 100a.755 Definitions used In
§§ 100a.750-100a.753.

As used in §§ 100a.750-100a.753:

"Data collection Instrument" means a
report form, application form, schedule.
questionnaire, or similar instrument for
getting answers to identical questions from
ten or more respondents.

"Respondent" is an individual or
organization from whom Information Is
collected either directly or indirectly.
(Z0 U.S.C. 12le-3(a][))
(Source: 100a.263 [a))

Subpart G-What Procedures Does the
Education Division Use to Get Compliance?

§ 100a.900 Waiver of regulations
prohibited.

(a) No official, agent, or employee of HEW
may waive any regulation that applies to an
Education Division program, unless the
regulation specifically provides that It may be
walved.

(b) No act or failure to act by an official,
agent, or employee of HEW can affect the
right of the appropriate officlal of the
Education Division to enforce a regulation.
(43 Dec. Comp. Gen. 31 (1963]
(Source: 100a.483)

§ 10a.901 Suspension and termination.
(a) The appropriate official of the

Education Division uses the Department's
Grant Appeals board to resolve disputes
within the jurisdiction of that board. The
regulations governing the Grant Appeals
board are in Part 18 of this title (See 45 CFR
16.5 for jurisdiction of the board).

(b) The Commissioner may use the
Education Appeals Board to resolve disputes
that are not within the jurisdiction of the
Grant Appeals Board.

(c) The following regulations in Part 74 of
this title apply to suspension and termination
of a grant

(1) Section 74.113 (Violation of terms).
(2) Section 74.114 (Suspension).
(3) Section 74.115 (Termination).
(4) The last sentence of § 74.73(c)

(Financial reporting after a termination).
(4) Section 74.112 (Amounts payable to the

Federal Government).
(20 U.S.C. 1221e-3[(a(1))
(Sources: 11"I.1; 111.2(b] (c): 111.3; 111,4. 11L.5;
111.6; 111.7. 111.8; 11.9; 111.10; 111.0(a)

(third sent.) andlb]-(h))

§ 100a.902 informal procedures.
Although either the appropriate official of

the Education Division or the grantee may
request an informal meeting regarding a
proposed termination, the grantei Is
considered, for purposes of § 10.5(b)(2) of this
title, to have exhausted Education Division
informal procedures when the grantee
receives the notice of termination.
(20 US.C. 122le-3(a)(1))
(Source: 100a.495[g](2))

§ 100a.903 Effdctive date of termination.
Termination is effective-
(a) On delivery to the grantee of the notice

of termination; or
(b) If the Grant Appeals Board takes

jurisdiction of the termination proceeding, on
final decision under § 16.10 of this title.
(20 U.S.C. 1.2e-3[a] [1))

PART 10c-GENERAL

Sec.
200c.1 Definitions that apply to all

Education Division Programs.
100c.2 Records under the Freedom of

Information AcL
Authority: Sec. 408(a](1) of Pub. L 90-247.

as amended. 88 Stat. 559, 50 (20 U.S.C.
121le-3[a)(1)), unless otherwise noted.

PART 10OC--GENERAL

§ 100c.1 Definitions that apply to all
Education Division programs.

(a) Unless a statute or regulation provides
otherwise, the definitions in this section
apply to the regulations for-

(1) The Museum Services Program (Part 64
of this title);

(2) Programs of the Office of Education
(Parts i00-499 of this title);

(3) Programs of the National Institute or
Education (Parts 1400-1499 of this title]; and

(4) Programs of the Office of the Assistant
Secretary for Education (Parts 164 and 1501
of this title).

(b) The following definitions in Part 74 of
this title apply to the regulations listed in
paragraph (a] of this section. The section of
Part 74 which contains the definition is given
in the parentheses.

Budget (74.104)
Contract (includes definition of

SUBCONIAY) (74.3)
Equipment (74.132]
Federally recognized Indian tbal

government (74.3)
Grant (74.3)
Grantee (74.3)
HEW (74.3)
Local government (74.3)
Personal property (74.132)
Real property (74.132)
Recipient (74.3]
Subgrant (74.3]Subgrantee (74.3)
Supplies (74.132]
(c) The following definitions also apply to

the regulations listed in paragraph (a) of this
section:

"Acquisition" means taldng ownership of
property, receiving the property as a gift.
entering into a lease-purchase arrangement,
or leasing the property. The term includes
processing, delivery, and installation of
property.
(Sources: 134a.5; 117.20; 100.1; 131.2]
. "Applicant" means a party requesting a
grant or subgrant under a program of the
Education Division.
(Sources: 100.1; 114.1[b]; 115.3(b); 1400.1]

"Application" means a request for a grant
or subgrant under a program of the Education
Division.
(Sources: 100.1.1400.1.115.3(c). 114.4]

"Appropriate Official of the Education
Division" means the official that has overall
administrative responsibility for an
Education Division program. For each
program, that offical is one of the following-

(a) The Assistant Secretary;
(b) The Commissioner;,
(c) The Director of the National Institute of

Education; or

674_19
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* (d).The Director of the Institute of Museum
Services. I. , ,

"Assistant Secretary" means the Assistant
Secretary for Education of the Department of
Health, Education, and Welfare or an official
or employee of the Education Division to
whom the Assistant Secretary has delegated
authority.
(Source: 185.02(a))

"Award" means an amount of funds that
the Education Division provides-under a
grant or contract.
(Source: 1400.1]

"Budget Period" means an interval of time
into which a project period is divided for
budgetary purposes.
(Sources: HEW GAM 1-85; -100.1; 1400.1).

"Commissioner" means the U.S. ,
Commissioner of Education or an, official or
employee of the Office of Education to whom
the Commissioner lias delegated authority.
(Sources: 100.1; 105 App A; 100-100d App A
para. 1(2); 190.2(d); 116.2(b)) . - .

"Department" means the U.S. Department
of Health, Education, and Welfare.
(Sources: 100-100d App A para. 1(b); 1400.1]

"EDGAR" means the Education Division
General Administrative Regulations (parts
100a, 100b, and 100c of this title).,

"Director of the Institute of Museum
Services" means the Director of the Institute
of Museum Services or an officer or employee
of the Institute of Museum Services to whom
the Director has delegated authority. -

"Director of the National Institute of
Education" means the Director of the
National Institute of Education or an officer
or employee of the National Institute of
Education to whom the Director has
delegated authority.

"Eduation Division" means the-HEW
agency, headed by the Assistant Secretary,
that is composed of--7

(a) The Office of the Assistant Secretary
(which includes the National Center for
Education Statistics);

(b) The Office of Education;
(c) The National Institute of Education; and
(d) The Institute of Museum Services.

(Source: GEPA Section 401)
"Elementary school" means a day or

residential school that provides elementary
education, as determined under State law.
(Sources: 160f.2; 191.12; 100.1; 116.2(b) App.
sec. 403)

"Facilities" means one or more structures
In one or more locations.
(Sources: 153.3; 1422.1(b); 100b.156)

"Fiscal year" means a period beginning on
October 1 and ending on the following
September 30.
(Source: 100.1; 1400.1; 1501.3),

"GEPA" means The General Education
Provisions Act.

"Grant period" means the period for which
funds have been awarded.
(Sources: HEW GAM 1-85; 100-100d App A
para, 1(h); 1400.1; 100.1) -

"Local educational agency" means:
(a) A public board of education or other

public authority legally constituted within a
State for either administrative control or, ,

direction of, or to perform service functions
for public elementary-or secondary schools

-in-
(1) A city, county, township, school district,

:or other political subdivision of a State; or
(2) Such combination of school districts or

counties as a State recognizes as an
administrative agency for its public
elementary or secondary schools; or

(b) Any other public institution or agency
that has administrative control and direction
of a public ilementary or secondary schools,
(Sources: 129.10]; 127.10); 121.2; 12ia.8; 160f.2;
116.2(b); 181.2; 141.1; 104 App A; 197.2;
123.02(d); 196.12 160.3; 123.02(d); 144.2;
166.73(a); 162.2; 160b.2; 124.2; 112.1; 160a.3;
185.02; 160g.2; 127.2; 113.1; 172.3; 134.2;
114.1(m); 158.2j:118.2; 1172; 160.2; 160c.2;196.2 118.23]

"Minor remodeling" means minor
alterations, in a previously completed
building. The term also includes the
extension of utility lines, such as water and
electricity,'from points beyond the confines of
the space in which the minor remodeling is
undertaken but within the confines of the
previously completed building. The terin does
not include building construction, strihctural
alterations to buildings, building
maintenance, 6r repair.
(Sources: 1400,1, 100.1,134.2 141.1; 142.3;
186.2)

"Ndnprofit", as applied to'an agency,
organization, or institution', means that it Is
owned and operated by-one or more
corporations or associations whose net
earnings do not benefit, and cannot lawfully
benefit, any private'shareholder or entity.
(Sources: 160f.2,175.2, 190.2, 100.1,1501.3)

, "Nonpublic" as afiplied to elementary or
secondary school means nonprofit
elementary or secondary school that is
operated or controlled by an organization
that is not a public.agency.
(Sources: 160.62,191.12,160b.2, 197.2)

"Preschool" means the educational level
from a child's birlh to the time at which the
State provides elementary education.
(Source: 100.1)

"Private" as applied to an agency,
organization, or institution, means that it is
not under public supervision or control.
(Sources: 1401.1; 1501.3)

"Project" means the activity described in
an application.
(Source: HEW GAM 1-85)

"Project period" means the period for
which the appropriate official of the
Education Division approves a project.
(Source: HEW GAM 1-85,1400.1)

" "Public-", as applied to an agency,
organization, or institution, means that the
agency, organization, or institution as under:
the administrative supervision or control of a
government other than the Federal

- Government.
(Source: 1400.1; 1501.3)

"Secondary school" means a day or
residential school that provides secondary

* education, as determined under the State
law. In-the absence of State law, the
Commissioner determines whether the term
includes education beyond the twelfth grade."

(Sources: 155.4(0; 159.2; 160f.2, 100.1; 141.1;
191.12; 116.2{b))

"'Secretary" means the Secretary of the
Department of Health, Education, and
Welfare, or an official or employee of the
Department to whom the Secretary has
delegated authority.
(Sources: 1400.1, 105 App A: 100.1)

"Service function", with respect to a local
educational agency-

(a) Means an educational service that is
performed by a legal entity, such as an
intermediate agency---

(1](i) Whose jurisdiction does not extend to
the whole State; and

(il) That is authorized to provide
consultative, advisory, or educational
program services to public elementary or
secondary-schools; or

(2) That has regulatory functions over
agencids having administrative control or
direction of public elementary or secondary
schools. \

(b) The term does not include a service that
is performed by a cultural or educational
resource.
(Source: 100.1)

"State" includes each of the 50 States, the
Commonwealth of Puerto Rico, the District of
Columbia, Guam, American Samoa, the
Virgin Islands, the Northern Mariana Islands,
and the Trust Territory of the Pacific Islands,
(Sources: 107.1(h} 117.2; 119.1(n]; 123.02(h);
129.1(n); 130.3; 141.1 148.2; 154:2; 155.2; 157.2;
159.2; 160.3; 160c.2; 180.3; 189.1, 192.2 121a.15;
105 App. A; 153.3; 158.2; 178a.2 187.21 1934
191.12; 175.2; 176.2 190.2; 172.3)

"State educational agency" nieans the
State board of education or other agency or
officer primarily responsible for the
supervision of public elementary and
secondary schools in a State. In thd absence
of this officer or agency, it is an officer or
agency designated by the Governor or State
law.
(Sources: 197.1; 107.1(1); 121.2; 134.2 100oa.3;

'160g.2; 185.02; 158.2; 197.2 164.03; 117.1;
123.02(1); 141.1; 160b.2; 162.2: 186.2 187,2
116.2(b); 160f.2; 172.3; 166.73(a); 119.1(0):
129.1(1); 160.3; 160d.2; 191.12)

"Work of art" means an item that is
incorporated into facilities primarily because
of its aesthetic value.
(20 U.S.C. 1221e-3(a)(1))
(Source: 100.1]

§ 100c.2 Records under the Freedom of
Information Act.

The Education Division makes records
available in accordance with the Freedom 'of
Information Act and the Department's
regulations in part 5 of this title. The
Education Division uses the fee schedule in
§ 5.1.
(5 U.S.C. 552)
(Sources: 100.5; 100.6; 100.7)
[FR Doc. 7-30203 Red 11-23-M. 845 am)

BILLING CODE 4110-02-M
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Social Security Administration

45 CFR Part 205

Aid to Families with Dependent
Children; Increased Federal Financial
Participation

AGENCY: Social Security Administration,
HEW.

ACTION: Final rule.

SUMMARY: These regulations provide the
rules we will use in the Aid to Families
with Dependent Children (AFDC)
program to increase our Federal
matching payments to States with low
error rates. Increased Federal Financial
Participation (FFP) is available to States
with a dollar error rate of less than 4
percent in any 6 month sample perio&
The "dollar error rate" includes the
value of payments to ineligible families,
overpayments and underpayments to
eligible families, and estimated
nonpayments to families incorrectly
terminated or denied assistance. For
each one-half percentage point below 4
percent in which a State's dollar error
rate falls, we will give the State 10
percent of the Federal share of money
saved, up to a maximum of 50 percent.
The 50 percent maximum will apply if a
State's dollar error rate is below 2
percent.
EFFECTIVE DATE: The regulations are
effective November 26,1979. However,
in accordance with the law which these
rules reflect increased FFP for States
with low error rates is available
beginning January 1, 1978.
FOR FURTHER INFORMATION CONTACT.
Sean Hurley, Division of AFDC Quality
Control 202-245-8999.
SUPPLEMENTARY INFORMATION:

Introduction
We require the States to operate a

quality control (QC) system for the
AFDC program. The primary purpose of
this system is threefold: (1) to supply
State and Federal administrators with
information concerning the correctness
of eligibility determination and payment
amounts: (2] to evaluate the cprrectness
of actions taken to deny or terminate
assistance; and (3) to provide
information on the nature and cause of
error so that corrective action and other
administrative improvements may be
made.

The AFDC quality control system is
essential for promoting correct
expenditures of public assistance funds,
Since the inception of the current quality
control program in AFDO, incorrect
expenditure error rates have declined
dramatically. The AFDC erroneous

payment error rate (payment to
ineligible families and overpayments to
eligible families) declined from 18.5
percent in 1973 to 8.6 percent in 1977. To
encourage further improved State
management of the program. Congress
in the 1977 amendments to the Social
Security Act, provided for an increase in
Federal matching for States with error
rates below 4 percent. In order to ensure
that State error rate reduction would not
result in underpayments or
indiscriminate denial of applications or
terminations of assistance, the 4 percent
error rate includes incorrect denials and
terminations as well as underpayments.

Response to Public Comments

The Notice of Proposed Rulemaking
was published in the Federal Register on
November 20,1978 (43 FR 54105).
Comments were received from 33 State
and local welfare departinents, 3 legal
aid organizations and 2 private
individuals, and other public and private
organizations. The significant comments
and our responses follow:

Appropriateness of 4 Percent Standard

Comment* Most States were against
use of a 4 percent dollar error rate as the
standard below which increased FFP
would be provided. Their reasons
ranged from the belief that the 4 percent
standard provided little incentive for
error reduction because potential
increased FFP would be offset by cost of
reducing error rates below 4 percent, to
the need for several standards to
recognize variation in program
complexity between States. Some States
suggested that the 4 percent dollar error
rate standard include only payments to
ineligible-familles and overpayments to

"eligible families.
Response: The 4 percent standard and

the component error rates that make It
up are specified in section 403(j) of the
Social Security Act. We have no
discretion in the application or the
amount of the incentive payment. We
have proposed a statutory amendment
(section 123 of H.R. 4321, "The Social
Welfare Reform Amendments of 1979")
to provide for a separate case error rate
tolerance for incorrect negative case
actions. States would be required to
achieve both error rate standards to
receive increased FFP. This proposed
amendment would serve the purpose of
retaining a review of negative case
action and would make the 4 percent
standard a more achievable goal since
the negative case error rate would not
be added to the payment error rate for
active cases. The Congressional intent
that error reduction would not be
accomplished through incorrect denial

of applicants or termination of recipients
would be retained.

Use of Average Payment
Comment- A number of States

expressed concern about the proposed
use of the average amount of payment to
sampled cases receiving AFDC in a 6-
month quality control period in
calculating the dollar error value of
negative case action errors. States view
this proposed method as overstating the
dollar error rate since erroneously
denied and terminated cases would
more likely have an average lower
dollar entitlement Than the average for
all sampled active cases. Some
commenters suggested that States close
to the 4 percent standard determine the
actual amount of payments erroneously
denied or terminated.

Response: The Social Security Act
(section 4030)) requires that we provide
increased FFP to States with error rates
below 4 percent beginning with the
January-June 1978 sample period. We
recognize that use of an average
payment may over or underestimate the
actual amount of dollars that should
have been paid. Any alternative short of
re-creation of the data would be subject
to the same bias. We do not believe that
re-creation of the January-June 1978
sample data or the conduct of a full
eligibility review for subsequent periods
Is a viable alternative since it would
require considerable Federal and State
staff resources.

Use of QC System
Comment: A number of States

commented that the quality control
system was developed as a State
management tool and should not be
used to adjust FFP. The system to be
used for both purposes should be
modified or redesigned. Several States
suggested that any incentive payments
should not be made until the QC system
Is modified.

Response: The quality control system
Is the only existing system that
generates State and national error rates.
Congress has determined that incentive
payments would be based on State
performance as indicated by the QC
system. These payments are required to
be made beginning with the January-
June 1978 period.
Tiunely Notice Errors

Comment: States objected to
calculating dollar amounts of error for
error due to failure to comply with
timely notice and hearing requirements
since these were viewed as procedural
omissions.

Response: The hearing regulations
require thai recipients receive timely
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notice of intended State action to
terminate assistance. Where a State
does not comply with the timely notice
or hearing requirements, the recipient is -
denied assistance which the agency is
required to provide.
Alternative Methods for Calculating
Incentive Payments

Comment: States and other
commenters suggested a variety of
different methods for determining the
basis for and extent of increased FFP.
These alternatives inuphded excluding
negative case action errors and.
underpayments from the calculation of
the incentive amount; crediting an
amount when assistance was correctly
denied or terminated; and adding an
assigned positive dollar value for
underpaymehts-and negative case
action errors to the erroneous payment-
rate.

Response: The proposed alternatives
would have the effect of increasing the
amount of the incentive as well .as
eligibility of States for an incentive
payment contrary to section 403(j) of the
Social Security Act. As previously ,
discussed, wd have proposed a statutory,
amendment to provide for a separate
case error rate tolerance for incorrect
negative case actions.

Description of Incentive Calculation
Comment: Several States said that the7

final regulation should provide a
detailed description of how we would
calculate incentives.

Response: The final rule includes a
detailed description

CountingProcedural Eligibility
Comment- Some States objected to

including procedural errors like the
absence of Work Incentive (WIN)
program registration or social' security
numbeiin the calculation of the dollar
error rate and the erroneous payment
rate. They argue that since these errors
do not result in a dollar loss when the
error is corrected, they should not be
included in the calculation of these error
rates.

Response: The dollar error rate and
the erroneous payment error rate will
include these errorsThese are basic
statutory eligibility requirements and we
must ensure that all eligibility'
requirements are met.
Agency Errors Only Should Be Counted

Comment: Some commenters
suggested that only agency errors, not
those caused by recipients, should be -

counted in determining the payment
error rate.

Response: We believe that many
recipient errors are controllable as

shown by the more than 50 percent
reductionin these errors since 1973. If
we do not include these errors in the
dollar error rate, the States would not
have as great anincentive to develop
systems that are-responsive to
nonreporting and incorrectreporting
errors. Moreover, the statute does not
make any distinctions based on the
cause of errors,

The $5 Disregard

Comment. Several States objected to
the $5 disregard before we cite an
incorrect payment as an error. The
,States contended that in disregarding
incorrect payments of less than $5, we
overlook incorrect payments of more
than 6 percent of the'average payment
in States with the smallest payment
levels, while overlooking incorrect
payments of only I percent of the
average payment in States with. the
highest payment levels.,

Response: While this ratio will always
exist between the largest and smallest
average payment States as long as there
is an error dollar tolerance in individual
cases, the impact of such a tolerance on
the 4 percent dollar standard error rate
will be negligible. We do not believe we
should distort the analysis of case or
payment error rates with insignificant
error amounts. Therefore, we will retain
the less than $5 error disregard.

Recoupment

Comment: One State suggested that
the amount of a State's recoupment oft
misspent monies from sample cases
shouldbe used to lower its payment
error rate.

Response: The payment error-rate in
the QC'sample measures the rate of
error in the entire caseload. The
adfiustment of misspent dollars by the
amount of recoupment of these sampled
cases distorts the extent of influence
such adjustments have on misspent
dollars in the entire caseload. For
example assume that 10 percent of the
misspend dollars in the sample were
recouped. By adjusting the error rate we
assume that 10 percent of all misspent
dollars are-recouped.

The Final Rules

Section 403(j) of the Act provides for
increased FFP to States for any 6-month
period beginning January 1, 1978. In the
Notice of Proposed Rulemaking we
established the QC sample period on a
calendar year basis, i.e., January-June,
July-December. In these final a -

regulations, we have shifted the QC.
sample period to the Federal fiscal year
cycle, i.e., April-September, October-
March beginning with April -1978. We
are makingthis change so these

regulations will conform with the fiscal
year cycle contained in the QC
regulations published In the Federal
Register on March 7,1979 (44 FR 12579),
Since FFP is paid on a quarterly basis,
both the January-June 1978 and April-
September 1978 dollar error rates apply
to the April-June 1978 calendar quarter.
The smaller of the two reporting period
dollar error rates will be used In
determining a State's eligibility for and
amount of increased FFP for that
quarter.

In addition, forgreater clarity and
easier reading we have provided an
introductory paragraph, rearranged tho
rules in a more logical sequence and
included an example of how States
receive increased FFP for low error
rates. Finally, we have renumbered the
new section as 205.43, rather than 205.42
which was used in the NPRM.
Accordingly, with-these clarifying 'and
editorial changes this regulation is
adopted as set forth below.
(Sections 403, 407, and 1102 of the Social
Security Act, as amended; 49 Stat. 02 as
amended, 75 Stat. 75 as amended: 40 Stat. 047
as amended- 42 U.S.C. 603, 607, and 1302.)
(Catalog of Federal Domestic Assistance
Programs No. 13.761-Pubfic Assistance--
Maintenance Assistance (State Aid))

Dated: October 22, 1979
Stanford G. Ross,
Commissioner of Social Security.

Approved: November 7,1970.
Patricia Roberts Harris.
Secretary ofHealth, Education, and Welfare.

45 CFR Part 205 is amended by adding
a new § 205A3 to read as follows:

§ 205.43 Increase In Federal financial'
participation (FFP) for States with low error
rates.

(a) Purpose. (1) This section provides
the rules we will use to determine
whether we will increase the amount of
Federal matching-funds (Federal
financial participation or FFP) we give
to a State and, If so, the amount of the
increase. Basically, we will Increase the
amount of matching funds to States with
low error rates in their AFDC program
as allowed under rules in this section.
These rules apply to all States which
have an AFDC program.

(2] We will use the data from the
quality control system (see § 205.40) In
each State and the Federal monitoring
system in determining the amount of
incorrect payments and payments that
should have been made. The quality
control (QC) system provides data on
incorrect payments and nonpayments
for every 6-month period.
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(b) Definitions. For purposes of this
section-"Assistance payment error rate"
means the combined dollar amounts of a
State's incorrect payments to ineligible
families receiving assistance and
overpayments and underpayments to
eligible families receiving assistance,
expressed as a percentage of the State's
total payments.

"Dollar error rate" means the error
rate obtained by combining the
assistance payment error rate for
ineligible, overpaid and underpaid cases
with an estimated nonpayment error
rate that results from incorrect
terminations and denials.

"Erroneous excess payments" means
the total of erroneous payments to
ineligible families receiving assistance
and overpayments to eligible families
receiving assistance.

"Nonpayment error rate" means the
estimated dollar amounts of a State's
incorrect terminations and denials,
expressed as a percentage of a State's
total payments.

"'Termination and denial error rate"
means the number of a State's incorrect
actions to terminate or deny assistance,
expressed as a percentage of a State's
total number of terminations and
denials.

"We" means the Department or the
Social Security Administration, as
appropriate. -

(c) General. In these rules we are
establishing the basis under which
States will receive increasedFFP for
dollar error rates below 4 percent. The
increased PEP will be available
beginning with theJanuary-June 1978
quality control sample period and for
subsequent periods. Beginning April
1978 the 6-month QC sampling periods
will conform with the Federal fiscal year
cycle, i.e., April-September, October-
March. For each one-half percentage
point below 4 percent in which a State's
dollar error rate falls, a State will
receive an additional 10 percent of the
Federal share of money saved, up to a
maximum of 50 percent if the State's
dollar error Tate is below 2 percent. To
figure the amount of increased FFP
requires a two step computation. We
first establish the dollar error rate. This
rate determines a State's eligibility for
increased FFP and, for eligible States,
the percentage adjustment, between 10
and 50 percent, that will be applied in
the 6-month period. The next step is to
determine the State's erroneous excess
payments and what those payments
would have been at a rate of 4 percent.
The percentage adjustment is applied to
the difference. We describe this process
in detail in the following paragraphs of
this section.

(d) How we establish a dollar error
rate.-{1) Information we will use. We
will use the information provided by the
Federal/State quality control system.
This system measures the dollar amount
of incorrect payments and the number of
incorrect terminations and denials for
every 6-month period.

(2] How we use the information. We
will obtain a dollar error rate of
incorrect payments and nonpayments in
the following manner.

(i) We will figure the dollar amount of
incorrect payments by multiplying the
State assistance payment error rate for
ineligibility, overpayments and
underpayments by the total of State
expenditures to AFDC families subject
to sampling under the AFDC QC system
in the 6-month period.

(ii) We will figure the dollar amount of
incorrect nonpayments as follows:

(A) Obtain a total number of incorrect
terminations and denials by multiplying
the State's termination and denial error
rate by the total number of terminations
and denials subject to sampling under
the AFDC QC system in the 6-month
period; and

(B) Obtain a dollar amount for
incorrect nonpayments by multiplying
the total number of incorrect
terminations and denials In step (A] by
the average monthly cash payment
made to AFDC QC sample cases in the
6-month period.

(ill) We will obtain the dollar error
rate by dividing the sum of the dollar
amounts of incorrect payments and
nonpayments in steps (i] and (ii) by the
total of State expenditures to AFDC
families subject to sampling under the
AFDC QC system in the 6-month period.

Example
The total State payments made to

AFDC families subject to sampling
under the AFDC QC system in a -
month period are $1,000,000. The
assistance payment error rate for
ineligibility (I percent), overpayments
(1.4 percent), and underpayments (0.1
percent] is 2.5 percent. This equates to
incorrect payments of $25,000 (2.5
percent X $1,000,000). The termination
and denial error rate is 0.5 percent.
There were 4,000 terminations and
denials subject to sampling in the 6-
month period and the average monthly
cash payment made to AFDC sample
cases in the period was $250. Therefore,
the estimated incorrect nonpayment
dollar amount would be $5,000 (0.5
percent X 4,000 X $250). The dollar
error rate is the sum of $25,000 and
$5,000 divided by $1,000,000, or 3
percent.

(e) How in creased FFP will be
determined.-.(1 What percentage

adjustment is applied. We will apply the
following percentage adjustment:

If the dollar error rate is-
Pru.entage

appkd
4 pea t o gma, ,, 0
St Wm 3-5 PWt bA Was Sian 4 peccant 10
at h 3 st pet bit bw tw 3.5 percent__ 20
at heat 2.5 pfcfi but W35 tunm 3 pwca.. 30
at host 2 per:mt bat ler tn 2.5 petA-rd_ 40
Lm twa 2 percea so

(2) How The percentage adustment is
applied States with a dollar error rate
of less than 4 percent will receive
increased FFP. The adjustment
percentage provided in paragraph (e)(1]
of this section will be applied to the
difference between a State's erroneous
excess payments and what those
payments would have been at a rate of 4
percent.

Example
Using the example in paragraph (d][2)

of this section, the amount of increased
FFP would be determined as follows.
The amount of erroneous excess
payments Is obtained by multiplying the
combined payment error rate for
Ineligibility and overpayments (2.4
percent) by the total payments made to
AFDC families ($1,000,000]. This equates
to $24,000. If the combined payment
error rate for ineligibility and
overpayments were 4 percent the
erroneous excess payments would have
been $40.000, or $16,00O more. Assuming
the Federal share is 50 percent the
Federal share of the $16,000 difference
would be $8,000. Since the State has a 3
percent dollar error rate the percentage
adjustment is 20 percent The increase in
FFP would therefore, by $8,000 x 20
percent, or $1,600.
IFR oe. 79- Fited 1-I-7fte45 amI
BILLING COoE 4110-07-M

COMMUNITY SERVICES

ADMINISTRATION

45 CFR Part 1067

Revision Access to Publications:
Federal Register and the Code of
Federal Regulations

AGENCY: Community Services
Adminisiration.
ACION: Final rule.

SUMMARY: Since 1972 the Community
Services Administration (CSA] has
utilized a dual issuance system or all
rules; publication of its rules in the
Federal Register and distribution of
these same rules as CSA Instruction.
CSA is now moving towards using the
Federal Register and the Code of

Federal Regulations as its sole issuance
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system for all rules and will discontinue
issuing CSA Instructions early in 1980.
CSA now requires that all grantees
purchase copies of the Code of Federal
Regulations in addition to subscribing to
the Federal Register. Based on CSA's
published rules, CSA has determined
that this is not a significant rule.
EFFECTIVE DATE: This rule is effective
December 26,1979.
FOR FURTHER INFORMATION CONTACT.
Ms. Rita C. Kane, 1200 19th Street, NW.,
Washington', D.C. 20506. Telephone:
(202] 254-5047.
SUPPLEMENTARY INFORMATION: Prior to
1972 the Community Services
Administration (CSA), formerly the
Office of Economic Opportunity, was
not required by statute to codify and
publish its regulations in the Federal
Register. Between 1964 and 1968 CSA
issued its regulations in booklets known
as Community Action Guides Volumes I
and II and through Community Action
Memos. Beginning in 1968 all directives
were issued in the form of OEO/CSA
Instructions.

In 1972 Section 623 [redesignated
Section 622, November 2,1978] of the
Economic Opportunity Act of 1964, as
amended, required that all new rules,
regulations, guidelines, instructions and
application forms be published in the
Federal Register. Since 1972 CSA has
utilized a duplicate issuance system for
all rules: Publication of its rules Mn the
Federal Register and distribution of
these same rules as CSA Instructions to
its grantees. CSA now is moving
towards use of the Federal Register as
the sole source of publication of its
rules. As of October 1, 1979 all CSA
Rules (except CSA Instruction 6710-1)
have been published in the Federal
Register. I

Thie Code of-Federal Regulations -

(CFR) is a codification of the general
and permanent Rules published in the
Federal Register by the Executive
departments and agencies of the Federal
Government. Each Volume of the Code
is revised at least once each calendar
year. The Code is kept up to date by the
individual issues of the Federal Register.
These two publications, used together,
determine the latest version of any given
Rule. Each annual volume of the Code
contains amendments published in the
Federal Register since the last
publication.

Upon publication of the October 1,
1979 Volume of the Code of Federal
Regulations (CFR), Title 45, Part 500 to
end, which will be available for
distribution (and purchase) in the Spring
of 1980, CSA will use the CFR and the
daily issues of the Federal Register as
the systems for making available for

public use its rules and regulations. At
that time CSA will discontinue the
issuance of its Instructions.

Grantees will be required to purchase
a copy of the CFR, Title 45, Part 500 to
end in addition to subscribing to the
Federal Register which-they are alreidy
required to do.

Each grantee should assure that at
least one copy of all Community Service
Administration Rules are forwarded to
the Director of each of its delegate
agencies, CAA Board-Members, and that
CSA Rules are available to the general
public.
Graciela (Grace) Olivarez,
Director.

45 CFR § § 1067.6-1-1067.6-4 and the
Subpart heading are revised'as follows:

Subpart 1067.6-Access to
Publications: Federal Register and the
Code of Federal Regulations (CSA
Instruction 7000-1a)

Sec.
1067.6-1 Applicability.
1067.6-2 Policy.
1067.6-3 Procedures.
1067.6-4 Allowable Cost

Authority: Sec. 602, 78 StaL 530,42 U.S.C.
2974.

Subpart 1067.6-Access to
Publications: Federal Register and the
code of Federal Regulations (CSA
Instruction 7000-1a)

§ 1067.6-1 Applicability.
This subpart appliesto all grants -

funded under Titles II, IV-and VII of the
Economic Opportunity Act of 1964, as
amended, when the assistance is
administered by the Community
Services Administration.

§ 1067.6-2- Policy.
(a) CSA publishes all proposed and

final rules in the Federal Register
(Monday and Thursday). CSA's General
Conditions Governing Grants states that
"Program funds expended under
authority of this funding action are
subject to the provisions of * * *
Community Services Administration
(CSA) directives." Therefore in order to
have available these directives (rules
and regulations CSA requires grantees
to subscribe to the Federal Register at
$50 a year. (This subscription includes
the monthly publication list of CFR -
sections affected (LSA) and the index to
the Federal Register.)

(b] Grantees are also required to
purchase the Code of Federal
Regulations (CFR), Title 45, Part 500 to
end, (only] beginning with the October 1,
1979 edition which should be available
in the spring of 1980. The price of this
edition and-the subscription form will be

published in the Federal Register. These
two publications, the Federal Register
and the Code of Federal Regulations will
provide grantees with a complete and
up-to-date set of all current CSA rules.

(c) In the interim period, between
October 1, 1979 and publication of the
1979 edition of the Code of Federal
Regulations (CFR) in the Spring of 1980,
new grantees are required to purchase
the October 1, 1978 edition of the CFR,
Title 46, Part 500 to end, at $8.25 per
copy in addition to subscribing to the
Federal Register.

(d) CSA will automatically forward to
these new grantees the October 1, 1979
issue of the Federal Register and copies
of all other rules published In the
Federal Register since October 1, 1978
which, combined with the CFR will
make up a complete set of CSA rules.

(e) Each grantee should assure that at
least one copy of all CSA's Rules are
forwarded to the Director of each of Its
delegate agencies, CAA Board
Members, and that CSA Rules are
available to the general public.

(f) CSA urges all grantees to purchase
"The Federal Register: What It Is And
How To Use It" at $2.40 per copy. This
Handbook is a guide for the user of the
Federal Register and the Code Of
Federal Regulations.

§ 1067-6.3 Procedures.
The F~deral Register, the Code of

Federal Regulations, and the "Federal
Register: What It Is And How To Use It"
(Stock No. 022-003-00953-1) can be
purchased from: The Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. 20402.

§ 1067.6-4 Allowable cost.
Costs for these publications are an

alldwable cost charged to grant funds.
They should be included under "Other
Costs" on the budget form.
[FR Dec. 79-3833 Filed 11-23-79 :.45 aml
BLLNG CODE 6315-01-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Part 120.1

[No. 32153 (Sub-No. 7)]

Rebuilding Rule for, Railroad Properly
Units'

AGENCY: Interstate Commerce
Commission.
ACTION: Final rule.

SUMMARY: The Interstate Commerce
Commission is revising its accounting

'This proceeding also embracps part of DoCket
No. 33145. Railroad Freight Car Par Diem ChartesL.

67424 Federal Register / Vol. 44, No. 228 / Monday, NoVember 26, 1979 / Rules and Regulations
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regulations for identifying railroad
rebuilding expenditures (commonly
referred to as the Rebuilding Rule,
Instruction 2-11(b) of 49 CFR, Part 1201,
Subpart A). The objective in revising the
Rebuilding Rule is to provide more
realistic guidelines for distinguishing
railroad rebuilding expenditures from
normal maintenance and repairs.
DATES: Effective January 1,1979.
FOR FURTHER INFORMATION CONTACT:
Bryan Brown, Jr. (202) 275-7448.
SUPPLEMENTARY INFORMATION: By
Notice of Proposed Rulemaking and
Order (NPR) served on April 24,1979,
and published in the Federal Register on
April 30, 1979 (44 FR 25256), we made
public that we had under consideration
a revision to our accounting regulations
for identifying railroad rebuilding
expenditures. The existing Rebuilding
Rule consists of quantitative criteria for'
use in distinguishing rebuilding
expenditures for road and equipment
property from ordinary repair and
maintenance expenditures. Under this'
rule, a unit of road or equipment
property is accounted for as rebuilt if
the project costs exceed more than 50
percent of the current price of a
comparable new unit of property. The
current accounting regulation would
lead to distortion of reported earnings
by recognizing only the quantitative.
nature of repair expenditures and not
the underlying benefits.

The revised Rebuilding Rule adopts
the criteria required under generally
accepted accounting principles (GAAP).
GAAP differentiates.between a repair
and capital expenditure by analyzing
the benefits of the exlenditure.
Restoration expenditures are capitalized
if they appreciably extend the service
life of the asset or expand its utility;
otherwise, the expenditures are
considered as merely maintaining or
restoring the asset to normal operating
condition and are accounted for as an
expense. We received seven responses
to the NPR. Five responses generally
favored the new Rebuilding Rule and
two opposed it.

The discussion which follows is
arranged according t the subject matter
of the various arguments raised by the
respondents.

Need for the Accounting Change

Union Pacific (UP) and Southern
-Railway (Southern) oppose the
accounting change because they believe
the present regulations provide a
sufficient accounting distinction
between rebuilding expenditures and
repair and maintenance expenditures.
Southern believes the current
regulations meet the requirements of

generally accepted accounting principles
(GAAP).

We disagree. The present rule is
.based golely on a percentage criterion
which does not always reflect the
underlying benefits of an expenditure.
Under the present rule, a rebuilding
expenditure which extends the life of an
asset will be accounted for as an
expense if it does not exceed 50% of the
qurrent price of new comparable units of
property. This is not the intent of GAAP.
The proposed rule meets the intent of
GAAP by distinguishing rebuilding
expenditures from repair and
maintenance expenditures by
considering whether an expenditure
substantially extends the life of an asset
or merely maintains the asset. We
believe this is an important distinction
iw hich is not provided for in the present
rule.

Use of General Guidelines

UP and Southern believe the use of
general guidelines leads to subjective
judgements and'different ledger values
for similar equipment. UP and Southern
believe using the general guidelines will
make accounting control over these
expenditures much more difficult.

We recognize that jfidgments are
generally necessary in accounting
processes. However, the life analysis
techniques (Actuarial, Simulated Plant
Record, etc.) currently used in
determining the service lives of railroad
properties would be helpful in assessing
whether an expenditure substantially
extended the life of a property. We do
not believe this adopted GAAP would
prove to be more difficult to audit than
any other GAAP's adopted by the
Commission previously on other
subjects.

Association of American Railroads
(AAR), Consolidated Rail Corporation
(Conrail), Chessie System (Chessie),
Richmond, Fredericksburg and Potomac
(RF&P) believe the words "materially"
and "substantially" cannot be quantified
and shouldnot be used in the proposed
rule. Southern disagrees with their
views and points dut that deleting the
materiality guideline would eliminate
any remedy against flagrant abuses.

We agree with Southern on the need
to maintain the references to materiality.
The concept of materiality has long been
considered a fundamental part of
financial accounting. Numerous
references to materiality may be found
in accounting literature, including
pronouncements of the Financial
Accounting Standards Board, Securities
and Exchange Commission and other
institutions. The American Institute of
Certified Public Accountants (AICPA)

stated in its Accounting Research
Bulletin No. 1:

The committee contemplates that its
pronouncements will have application only tc
Items large enough to be material and
significant in the relative circumstances. It
considers that items of little orno
consequence may be dealt with as
expediency suggests..

It is in the same context that we have
used the word "material" in our
proposed rule.

On the other hand, examples of costs
which would be expensed under the
existing rule, but which will be -
capitalized under the new rule, include:.
(2) Rebuilding a boxcarby (a]
reconditioning running gear. (b)
strengthening underframe; and Cc)
replacing side panels, end panels and
doors; (2] strengthening the under-
carriage of flatcars to permit the
carrying of additional weight; (3)
rebuilding a diesel locomotive by
replacing engines, generator, and
traction motors; (4] increasing capacity
of an open hopper car by inserting
additional side and end panels; and (5]
complete rehabilitation of draft and
cushion underframe components of a
boxcar.

Accounting Safeguards
AAR. Conrail, Chessie and RF&P

believe the present Authority for
Expenditure (AFE procedures are
adequate to account for capitalized
rebuilding costs.

We agree that the AFE procedures an
adequate to allow the necessary control
over rebuilding expenditures. In keepinC
with our policy ofminimizing the
accounting and reporting burden, where
they are unnecessary, we have deleted
the additional accounting safeguards.

AAR Circular OT-37-B
AAR and the Chicago and

Northwestern Transportation Company
(C&NW) do not believe the proposed
rebuilding rule would conflict with AA1
Circular OT-37-B which provides
guidelines for determining value and ag
of rebuilt, rehabilitated and secoundhan
cars for car-hire purposes. Chessie and
Southern believe AAR should review
the provisions of Circular OT-37-B. In
light of these differences of opinion, we
suggest that any differences be resolve(
to protect the intent of the circular for
car-hire purposes.

Tax Consequences
AAR and UP have indicated that thei

may be tax consequences associated
with the proposed accountingichange.
AAR believes the Internal Revenue
Service may, because of our accountinS
change, revert to the use of the
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extensionof life test for use' in *
distinguishing between capital and
repair expenses which it used prior to
1971.

We have no evidence other than the
statements made by AAR and UP'to
support this contention. We believe the
accounting change will provide the.
Commission with improved information
on accounting for rebuilding versus
repair costs. We would not anticipate
any major changes in present tax laws
as a result of this accounting change.

Dismantling Costs
AAR and Conrail believe dismantling

costs should be capitalized as a cost of
the new unit. No reason was given.

We disagree. Dismantling costs are
associated with the services of the old
unit. Consequently, expenses associated
with removal of the old unit should be
-expensed.

This rule does not significantly affect
the quality of the human environment or
energy consumption.

Accordingly. 49 CFR Part 1201.
Subpart A. is revised as shown below.

This revision is issued under the
authority of 49 U.S.C. 10321 and 5 U.S.C.
553 and 559.

Decided: November 7,1979.
By the Commission, Chairman 6'Neal, Vice

Chairman Stafford, Commissioners Gresham,
Clapp, Christian, Trantum. Gaskins and .

Alexis.
Agatha L Mergenovich,
Secretary.

Appendix A.
The text of instruction 2-11 "Units of

Property rebuilt or converted" is revised
as follows:
1 2-11 Units of Property rebuilt or
converted

(a) Rebuilding expenditures. Carriers
shall be governed by the following
provisions when determining and
accounting for depreciable road and
equipment property rebuilding /
expenditures;.,

(1) Rebuilding expenditures are those
cost actually incurred which
substantially extend the service life or
substantially increase the utility of
depreciable road and equipment
property. The rebuilding expenditures
shall be material in nature relative to
the current replacement cost of a similar
new unit of road or equipment .prbperty.
Expenses resulting from delayed "
maintenance and repairs shall not be
considered in determining materiality.

( 2 ) The-phrase "extend the service
life" means to extend the life of a
property unit past its estimated service
life.

(3) The term "increased utility" means
that the road or equipment property has

become more useful more efficient,
more durable, or has greater capacity.

(4) Rebuilt or converted road or
equipment property shall be accounted.
for as an addition to the appropriate
property accounts, with the old units
accounted for as retired from service.
The charge to the appropriateproperty
accounts shall be composed of (i) the
cost (estimated if ne6essary) less a fair
allowance fordepreciation, or salvage
value, whichever is lower, of the parts
reused, (ii) the cost of labor expended in
rebuilding or in the conversion process.
(iii) the cost of additional materials
applied; and (iv) any other expenses
incurred directly with the rebuilding or
conversion. In no case'shall the total
amount charged to the property
accounts for these units exceed the
current replacement costs of similar new
units that would be used for the same
purpose. When a unit of road property
or equipment is transferred from one
class of service to another, with or
without physical conversion, the unit
shall be accounted for as retired from its
original account and be'recorded in a
primary investment account appropriate
to its new class of service.-

(5) If it is necessary to repair the
secondhand or reused parts remaining in
a rebuilt unit, the repair cost may be
added to the value assigned 'parts in
determining the related cost to be
capitalized. Associated dismantling
costs shall be included in operating
expenses.

(b) Repair expenses. Expenses
pertaining to road and equipment

.property, which represent normal.or
delayed repairs and maintenance, shall
be expensed in the year incurred.

•(c) File and Storage. Carriers shall
keep records of each rebuilding program
readily available., These records shall be
provided to representatives-of the
Commission when requested. The
retention period shall be as required by
49 CFR Part 1220, Preservation of
Records.
[FR Doc. 79-36313 Fied 11-23-79; 8:45 am) -
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an

-opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1004

[Docket No. AO-160-A56]

Milk in the Middle Atlantic Marketing
Area; Recommended Decision and
Opportunity To File Written
Exceptions on Proposed Amendments
to Tentative Marketing Agreement and
to Order

AGENcY Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This decision recommends
changes in the present order provisions
based on industry proposals which were
considered at a public hearing held July
10,1979. The recommended amendments
provide for changing the funding rate for
the advertising and promotion program
from a fixed level to a rate tied to the
level of producers' pay prices in the
market The funding level would be
increased from seven cents to an initial
level of twelve cents per hundredweight

-Producers who do not want to
participate in the program would submit
one refund request for the year's
remaining calendar quarters. Refunds to
producers would be made ona monthly
basis rather than quarterly. A penalty
charge of 1 percent on any overdue
obligation of a handler would be due to
the administrative expense fund. The
amendments are necessary to reflect
current marketing conditions and to
insure orderly marketing in the area.
DATE: Comments are due on or before
December 11, 1979.'

ADDRESS: Comments.five copies)
should beffiled with the Hearing Clerk.
Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250.
FOR FURTHER INFORMATION CONTACT.
Clayton H. Plumb, Marketing Specialist
Dairy Division, Agricultural Marketing

Service, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-6273.
SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing: issued June 20,1979; published
June 25,1979 (44 FR 36985).
Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and order
regulating the handling of milk in the
Middle Atlantic marketing area. This
notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et. seq.), and thd applicable
rules of practice and procedure
governing the formulation of marketing
agreements end marketing orders (7 CFR
Part 900).

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Washington. D.C. 20250, by
December 11, 1979. Five copies of the
exceptions should be filed. All written
submissions made pursuant to this
notice will be available for public
inspection at the office of the Hearing
Clerk during regular business Hours (7
CFR 1.27(b)).

The prpposed amendments set forth
below are based on the record of a
public hearing conducted at
Philadelphia, Pennsylvania, on July 10,
1979. Notice of such hearing was issued
June 20, 1979 (44 FR 36985).

The material Issues on the record of
the hearing relate to:

1. Funding rate for the advertising and
promotion program.

2. Revision of administrative
provisions of the advertising and
promotion program.

3. Charges on overdue accounts.
4. Date payments are made from the

producer settlement fund.
Findings and Conclusions

The following findings and
conclusions on the material Issues are
based on evidence presented at the
hearing and the record thereof:

1. Fuding rote for the adverLising and
promotion progrm. The funding rate for
the advertising and promotion program
should be modified by changing the
present 7-cent rate to a rate determined
yearly by multiplying the simple average

of the monthly "weighted average
pricesy for the six-month penod ending
September 30 by one percent. The
resulting figure would be the funding
rate for the following calendar year.

Under the revised funding formula, a
simple average of the "weighted average
prices" for the six-month period ending
September 30 would be computed by the
market administrator as soon as
possible after September 30. The
average price would be multiplied by .01
and rounded to the nearest whole cent
to determine the actual rati of
assessment for the following calendar
year (one percent of the producer pay
price). As soon as possible after the rate
of withholding is computed, the market
administrator would notify in writing all
producers currently on the market and
any new producer that subsequently
enters the market of the new
withholding rate. This notification
would be repeated annually thereafter
only if there was any change in the rate
from the previous period.

The advertising and promotion
program was established under the
Middle Atlantic order effective April 1,
1972. The program has been funded
since its inception-through a monthly
assessment on milk delivered during the
month by participating producers. The
assessment rate was 5 cents per one
hundred pounds of milk until January 1,
1977 when the rate was increased to 7
cents per hundredweight. The funds are
deducted by the market administrator
from the producer-settlement fund and
turned over to an agency organized by
producers and producers' cooperative
associations. Certain reserves are
withheld by the market administrator to
cover refunds to producers and
administrative costs.

The advertising and promotion agency
Is responsible for the development and
implementation of programs and
projects approved by the Secretary and
designed to carry out the purposes of the
Act. The scope of the agency's activities
may include the establishment of
research and development projects,
advertising on a non-brand basis, sales
promotion, and educational and other
programs designed to improve or
promote the domesticmarketing and
consumption of milk and its products.

The advertising and promotion
program is a voluntary program.
Accordingly, each producer, on a
quarterly basis, is given an opportunity
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to request a refund of the mioney
withheld from his pool proceeds.About
11 percent of the producers in the
market received aTefundfor the last
quarter.of1978. -

On behalf of four of its member-
cooperalives 'tha't,supply'he maoiity of
the milkregulated under Order4, a'
federation,of'cooperastive associations
proposed 'that theifunding rate for the
advertising :and.romofioiqprogram'be
increased :from',cents ,to .one'percent of
the producerpay price. Another
cooperative prqposedthit'the deduction
for-advertisingtandrpromotion be
increased tothree-uarters tofone
percent oftheaveragetofthe monthly
weighted average picesfor the twelve-
month periodendingSeptember30,'
rounded to the ear'estw hole cent
(three-quarters ,of one'percent ofthe
producer pay-price). 'hexesultingfigure
would be'the funding.rate for-the
following calendar-year. Proponents of
both levels ofincreasedifunding
contended .that'the program'has
contributed to.andncrease in Classi
sales during various periods andlhas
minimized declining sales-during times
of rising milkprices.t was their
position, however, tthat the current
funding rate is no longer-adequate
because inflationlias (caused -the vostof
the advertising and promotion-activities
to rise significantly faster thanthe
program's 'resources. They also
contendedthatinflatioznhas caused a
reduction in'theamourt of advertising
and promotion ,and, thus, has reduced
the effectiveiess of the 'program

The Order- advertising and
promotion agency disburses the bulk of
its available funds through Dairy
Council, Incorporated fDC3 and the
United Dairy Industry Association
(UDIA). A spokesmanforDCI presented
informationat.thehearingregarding the
Council's organizational structure, its
activities and its need for additional
funds to operate :a more effective
program.

During its 60,years ofoperation, DCI
has providedmutritional education,
including the supportofmilkandnilk
products, to consumers and professional
leaders in medicine, education,
nutrition, .cbmmunications and tfie dairy'
industry. This lhas been accomplished
through the ,use of.films, xadio, literature,
personal contact ,and.a~staffof
nutritionists.

In recent years CIspdrimary source
of support in the .iddle Alantic area
has been Order.4-dairyfarmers.1The
Council's witnessstated fhatperrcapita
funding has increasedl3.6percentsince
1977. During this same period, however,
inflation has eroded te 'buying power o
these Tunds'by 17 perceAt. Whilelthe

cost of films, literature, and labor have
increased, the demand for DCI'" -
services have not slackened. Over
600,000 people saw Dairy Councflfili ns
4n 1978. Thedistriibtionof.National "
Dairy Council technical publications
-doubled'b6twveen97,8and "97., In 1976, ,
DCI distribtedoveram nfilionipieces rof
this literabre, 193 tpercenitfree'ofecharge.
The spokesmanforMCI mondluded his
statement bymoting~thatatias become
more and more difficult 'to na!tain.u
qualified staff unless wage levels and
employee benefits progress atrates
similar.to competingforganiza'tions.Ie
indicated thdatince people are The
backbone of'the DairyCounuilprogram,
increased funding is e(ssential.

At the proponerits request, e
representative 6fUD IApreseted'duata
in supportcfthe federatoiis -proposed
funding rate.,T.heseda'ta indica te that
from 1972 -to 1i78 fiftion ias been
rapid, with 'the-ConsumerRice Index
(CPI) inureasing 56 percent."The fitness
stated that in fTt&Mddle -Aflantic area
.thelcostofneiamdverlsing,
particulaly fte'lev'sion 'advertismg, "has
increased significantly faster than "

producerunllk'prices.itwas (estimated
that by the end of-,979ttelevisdion -
advertising costs Willave dncreased
125 percent over IB74costs. BHe Further
testified thffat wlle 'the cost of'scientific
researchbnas % een 5nure sfmg,DIAT 1as
been forced -to 'decrease the aectua'l
dollars spenlinithis area. When
adjusted by the CP,,only 'aobout'half 'as
many 'fooars are -availa5leffor research
in 1979 as were available when the
program began in*1972.

Proponent vithe ffunfing rate e'ual to
three-quarters -of nefpercento'flthe
producerpauypfice contended 1that the
current Tate is 'no longer generaling
revenues adequatel o s-upport
advertising andpromntion activities at
the level contem platediyproducers
when the program -was 'adq te. n April
1972, when the rder's advertising -and
promotion provisions 'became effective,
the five-cent rate 'was 'equdl to 0.76
percent of the weighted average price
for that month. At (dt time, the
cooperative's proposed formula also
would have generated a'five-rent ,

funding rate. The eopperatives witness
stated that when the order was
amended effective January2 .197.7 the
rate adopled at lhal lime, 6yven cents
per huidredwawiigt, -egualedab-68percent
of the simple average il-he weijsved
averageprices of !he precediuganonths
of October 1975 thrprg'h3,em'iber 1976.
He contended that bTorinla o proposed
by-his cooperative toietermine tire
funding rate was in lie wifth Ie ;arte at
w'ich !roducers -ofiginally Tunded the

program in 1972 and that this;formula ,
would provide adequate funding for the
advertising and promotion program in.
the years to come.

The federation whichproposed,a
funding rate of 1% of the producer pay
prices contended that any rate 'less ithan
1% would notgenerate the funds
necessary to carrytout lthe intended
advertising and prmotionprogram'in
the Order 4-area. Itlis theirposition that
basing the rate upon onepercent 6fthe
weighted average 'price would allow the
level of funds available for the agenpy to.
keep up to date on a continual'basis.

An increasein the funding'rateforthe
advertising and promotion program Is
warranted in view oftheincreasedcosts.
of the program's activities that have
occurred over its duration, Inflationlhas
impacted on every area of activity
pursued by the program.'The Consumor,
Price Index increased,56% between 1972
and 1978 and is expected toise shnrply'
again this year. The cost -fiabor,
research, andprinting hasincreased
substantially over this period. bin erms
of a dollar's worth of advertisingi n 1974,
radio advertising in the Middle Atlanti6
area icurrently costs -bout,$1.53. The
greatest cost increase has occurred in
local television advertising. ,One -dollar's
worthof television -advertising in 194
costl$1.73inl978.and istexpected to
average $2.26 duing' 1979.

In .1972, whenrtheadveetising and
promotion program was,,adoptedtfe :5-
cent rale was equal ,toO;V77 percerff df
the weighted average prices for the fsix-
month period endingSeptember,30, 1971.
On January 1, -1977, shen Ithe orderls
funding -ate was amended, the'adopted
7-cent rate equaled O.7O percent of fthe
weighted average prices for the 'six
munfhs anding September 30, 1976. it
can therefore be concluded thata
funding rate equal to hreewquxters of
one percent 'ofproducerpayipfices,,as
noted by its proponent, 'would 'bemore
iniine'with the xates Ordpr Mproducers
favored in :1972,and ,977 than:a (one
percentfunding Tate. Cooperatives
representing a large proportion of the
Middle Atlantic producers, ihowevor,
now favor expanding -heir support of
the advertising and lromvrion program
to one.prcent 'of producer payprices. If
this -rate were mow ifeffeot, the
assessment for 1979 and '1980 wmuld be
11 cents and 12 cents per
hundredweight, xespectively. 1n 'view 'of
the substantial producersupport In the
market for the hgher fundng rate, and
in light uf the'voluntarynmature of the
program, it is reasonable that the Tate'of,
funding be increased toone ,percentof
the producer pay jrices.

'Due to the 'voluntarymnafure df,he
program, a producer who wants to
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participate at a lower funding level than,
provided in the order may do so by
electing to participate only
intermittently. For example, a producer
could participate in the program for the

- first three quarters of a year and request
that his money be refunded for the last
quarter. By sucl means a producer could
fund the program at whatever level he
believes to be appropriate.

Conforming changes have been made
in the order to recognize that the current
references in some sections to
"weighted average price plus 7 cents"
will no longer be-appropriate. In
implementing the revised funding rate
for the advertising and promotion
program, the order has been modified so
that the weighted average price would
be computed without deducting the
amount of money to be withheld for
such program. Thus, the current
references to "weighted average price
'plus 7 cents" are changed to read
"weighted average price". Under the
adopted changes, the computation of the
uniform prices for base milk and excess
milk will continue, however, to reflect
the deduction applicable for funding the
advertising and promotion program.

Because of the quarterly budgeting
periods under the terms of the
advertising and promotion provisions of'
the order, it would facilitate the
budgeting process to change the funding
rate at the beginning of a calendar
quarter. It is anticipated that the change
in the funding rate will become effective
starting the 2nd quarter of 1980.

2. Revision-of administrative
provisions of the advertising ad
promotion program. A dairy farmer who
does not want to participate in the
Order 4 advertising and promotion
program should have to submit to the
market administrator only one request
to obtain a refund for the year's
calendar quarters that remain at the
time of the request. Such requests
should be submitted within the first 15
days of December, March, June or
September. Also, the producer's
deductions for advertising and
promotion should be refunded by the
market administrator on a monthly
basis.

Under the current provisions of the
order, the advertising and promotion
Agency conducts its operation on a
quarterly basis. Producers who
participate in the program fund it for a
" calendar quarter. Those producers who
do not want to participate in the
program during a calendar quarter must
submit a refund request to the market
administrator during the first 15 days of
the month preceding such quarter. The
nonparticipating producers receive their
refund from the market administrator

shortly after the quarter during which
such deductions are made. -

An Order 4 cooperative association
proposed amendments that would allow
a producer not wishing to participate in
the advertising and promotion program
to obtain a refund by filing a request
with the market administrator during the
first 15 days of any month. Unless
rescinded by the producer, the refund
request would apply from the first day
of the month in which filed to the end of
that calendar year. However, if a dairy
farmer acquired producer status for the
first time under Order 4 after the 15th
day of the month, he would not be
subject to the 15-day filing limit during
that month. The cooperative also
proposed that refunds be made by the
market administrator on or before the
20th day of the second month after the
milk is delivered. In its brief, another
Order 4 cooperative 'association
endorsed these procedures.

The proponent cooperative's witness
stated that it was Congress' intention
that producers not wishing to participate
in the promotion program could get their
money refunded without unnecessary
impediments. He contended that
because producers had to request a
refund every 3 months some producers
who had wanted refunds had forgotten
to notify the market administrator at the
proper time. Consequently, they had to
participate in the program for an entire
quarter. He also contended that his
cooperative's proposal would simplify
the method of obtaining refunds and
make them more prompt.

On behalf of four of its member
cooperatives, a federation of
cooperative associations opposed any
change in the order's procedure for
requesting refunds. The federation's
witness noted that the provisions of
Order 4 require the advertising and
promotion Agency to prepare and
submit to the Secretary for approval.
prior to 'ach quarterly period, a budget
showing the projected amounts to be
collected during the quarter and how
such funds are to be disbursed by the
agency. He contended that the proposed
amendments would make it more
difficult for the agency to predict the
level of funding and thus make
budgeting harder. The federation was
also in opposition to the market
administrator refunding advertising and
promotion deductions on a monthly
basis. It argued that monthly refunds
would increase administrative costs.
The witness stated that the present ask-
out and refund procedures are necessary
for the effective and efficient
expenditure of the funds collected under
Order 4 for advertising and promotion.

Proponent on the other hand.
maintained that its amendments would
not significantly increase budgeting
problems. In fact, the cooperative
claimed that over time these
amendments would make participation
in the program more stable and would
therefore make it easier to estimate
funding and plan a budget. It also
contended that monthly refunds would
not generate any undue expenses
because producers who do not want to
participate in the program should not
have their funds withheld any longer
than necessary.

The order should be ariiended to allow
a producer to request a refund during
the first 15 days of'the month
immediately preceding any calendar
quarter, with such request applying for
the remainder of the calendar year. This
order modification would simplify the
procedure for requesting refunds and
decrease administrative costs.
Producers would only have to submit
and the market administrator would
only have to process approximately one-
fourth as many refund requests as is
presently the case.

Producers should not, as proposed by
an Order 4 cooperative association, be
allowed to obtain a refund by filing a
request with the market administrator
during the first 15 days of any month.
The refund request periods ihould be
limited to the first 15 days of the month
preceding each calendar quarter, as is
presently the case. Allowing producers
to request refunds during any month for
the rest of the calendar year would
make it more difficult for the advertising
and promotion Agency to forecast its
funding and plan its budgets, because
producer participation could fluctuate
after the budget had to be submitted to
the Secretary for approval. By only
requiring producers to request a refund
once a year, while limiting the request
periods to the first 15 days of the month
preceding each calendar quarter.
administrative costs and producer
inconvenience could be minimized
without increasing the Agency's
budgeting problems.

A minor change should be made in the
refund procedure with respect to new
Order 4 producers. Presently, a dairy
farmer who first acquires producer
status under Order 4 after the 15th of
December. March, June, or September
and prior to the start of the next refund
notification period may, upon
application filed with the market
administrator, be eligible for refund on
all marketings against which an
assessment is withheld during suchL
period and including the remainder of
the calendar quarter involved. This
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should be nhanged'to allow anew
producerwhousubmitsm request'by the
end ofthe notithfollowing the month in
which producerstatusfisTirst acquired
to be eligibleiformurefund'onall
marketings againstwhich ;anassessment
is withhelddurimgithe current-calendar
year. If producer'status .s first acqufired
in December,such'producer should be
eligible.for,aurefimdonaU'zarketings
during December and 'the following
calendaryear; .lhese changes will
coordinatethe procedure .hroug'h which
newOrder 4 producersmay request
refunds with the refund procedure
adopted herein iforproducers already on
the Middle Atlantic market,

Compared to thelresent-quarterly
refunds, montllyefunds would
increase admniinistrativemiaflingco'sts.
When the rder.4advertising and
promotion,program wasinitated, the
costcolmontflyrefundi-Was.igh
relative to its vlue to non-participating
producers. 'Since ,then, however, monthly
production periproducer "and interest
rateshave increaseasignificantly.
Chanying the.rteo f.deduction to one
percent of fhe'prolucerpay price, as
herein adopted, willsubstantia]ly
increase the amounto'fmone.y lo be
refunded. For ithese reasons monthly
refunds are more ,valuable to non-
participatingproducers than ever before
and shoul beproiidea.

3. Changeson nwrdne ascoinzs. The
order sbouldproViadeforlhe a pjication
of alate-payment harge of 1percent
permonth on!handleriobligations that
are overdue. 'Sudh obligations lo the
market admuistrator wouldbe those
due the produrer setflement 'fnd, the
admnistrativeexpense -und' and the
marketing services fund. Any overdue
paymentsby'handlers due to producers
and cooperEtive associations would be
subjectto the 'late-paymentcharge. Any
such unpaid obligation should'be
assessed achamgerifa percent-on'the
first day after the due date of the
obligation'and onthe same day of each
succeeding month until'the obligation is
'paid. Any such assessed clharges shall
be due to the administrative expense
fund maintained by the marlet
administrator.

The institulion ofzilate-pagyment
charge on -l4ihandler-oligadions -under
the order was aproposedby ooperative
assodiations 'epresenting over '80
percent 6f'the'producersupplying the
market. The'initial'propdsals by -
cooperatives, 'asincludedun thelearing
notice, wouldproVide alate:payment
charge of ,1percentbe'mning the first

' OffidiaImoticels iIendf FeeralVrerMarket
Statistics, 'Annufl Summaryfor in7z ,ssuedjune
1973.

day the 'obligation s o.Verdue. At the
hearing and in biefs, the mooperatives
supporteda .modification'of fthe charge.
As modified, the proposed.charge would
'be at the rate 6fiL'5 percenltpermonth
prorated on a aily basis. No krandlers,
other than cooperalives, toffered
proposals, or ttestified,or filed briefsin
this proceefing.'One'cooperative iled a
brief in support-of ithe 'prOponent
cooperatives.

Witnesses forproponents indicated
that the institutionofracharge on
overdue obligations of handlrs is
necessaiy to encourage 'prompt
payments byzagulated'handlers. They
cited the collentionproblems being
experienced by -emarlkt
administrator and ccoperatives 'and
indicated that producershave an
interest in timelylpayments'byhandlers.
It was pointedout.thatifjproducers or
their coopemtive assodidtions are mot
paid by the duedate they are forced to
draw upon heir own equIyorborrow
from commercial-sources! n order to
meett heirmoney oiblIgaions.1n
addition, the spokesmenindicated that
those handlers madkingatepayments
have a com pefitive advanlage in their
business operations melafive oihandlers
making timely payments.

In supporl.6f 6hepropose late-
paymert charge, thewitnesses or Thfe
proponent cooperatives conten e that
the should be x6laled to curren'tInterest
rates since delmguen'th ndlers are, in
effect, borrowing money fromproducers.
Proponents indicated lhit most country
banks now charge 11.5 1o'12percent
interest per annum on wellrdteoted,
short-term borrowing. Theymoted that
local Production'CreditAssocia'ions in
the Order 4'produdtion'area-currently
charge interest Tates ,va 3infrom 10.5 to
11.5 percent per annum (for 's'orl-term
operating capital. In addition, farm
suppliers such -as ALvay'and Southern
States Cooperative, petroleums uppliers,
farm equipment'dealers, uad cruc'
companies in'the production -area assess
finance charges'oriate-payment charges
ranging rom .Ito 1 5percent per month.

In -urging .that the ate-paymeAt'charge
be 1.5 percent per month.apportioned.on
a daily baesi proponentscontended that
it would be moreeqifftdblee forlhandlers.
Also, they believed therewouldbe -an-
incentive'on ,the partoT a delinqent
handler to delay paymertfor'afull
fnonth if the f -fll enfflyrdharge was
assessed on the firstcdayutheupayment
was overdue.

It is essential -to 1the e'ffddtive
operation of the iorder'that handlers
make their payments to ithe markel
administrator on Itime.-, nder'the
market-wide -poolingarrangement.,it is
necessary iht liandlers-withuClass I

utilization higher ,than the imarket
average pay part of their totaltuse value
of milk to the producer settlement fund.
Through this means, moneyis 'made
available to handlers .with lower than
average Class Iutilizationso lhat all
handlers in the market, iirespedtive of
the way they use the milk, :can payltheir
producers the uniform'pfices'for base
milk and excess milk. The success 'f
this arrangement ,depends on 'the
solvency of the producersettlement
fund. Also, the prompt payment-of
amounts due the -administrative expense
fund and -the marketing service fund is
essential to the performanceby 'the
market administratorof 'the various
administrative 'functions'prescribed by
the order. Delinquent payments to 'theso
funds could impair the a'bility 'of the
market administrator to'carry'ottiis
duties in a timely and efficient manner.
Payment delinquency'also results in an
inequity among handlers. Handlers who
are late in paying any of the obligations
required under the order are, in effect,
borrowing money. 'In'the absence of any
late-payment charge 'that is comparable
to the cost of borrowi ng'from
commercial sources, 'handlers 'who are
delinquent in'theirpaymentshave a
financial advantage relative 'to those
handlers making timely payments.

Data placed in therecord by a
representative of the market
administrator's 'officE indicate a late-
payment experience of a serious and
continuing nature .on the part of
handlers in the Middle Atlantic market,
During those months irom April 197.8
through June 1979 when the payment
date did not f6ll on -a weekend or
holiday, 67 percent qf the moneys mwbd
to the producer-settlementifund were
received by the market mdminidtrator
after the due date. Such ,delinquent
payments rangedliom alowof'57
percent of the amount owed by landlers
in January 1979 to a uhgh of ,79 percent in
February 1979. Even'forithoseumonths in
'which the payment 'date felLinza
weekend or holdiday, nearly43 percent
of the moneys owed were not irecelvod
by the first working day thereafter. Also,
for the period April 1978 through June
1979, nearly 40 percent of'the moneys
owed 'to the producer-settlement fund
were not received by -the'17thof the
month or the first 'working day
thereafter when the market
administrator must make payments 'from
the fund. Moneysstill mot recelved by
the prescribed pay-out'date ranged from
a low of 18 percentin March 1979 to'a
high of 50 percent in July,'1978.'The
respective amounts involved were
$418,902 in March 1979 and'$1,2021603 in
July 1978.
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With respect to handler obligations
due the administrative assessment fund,
during the period June 1978 through
February 1979, 24 percent of the
handlers failed to make such payments
by the due date. Such delinquent
payments ranged up to 18 days late for
December 1978 obligations and 68 days
late for August 1978 obligations.

'(As'sessments were waived during
March through May 1978 and for the
same months-in 1979.)

For theperiod of June 1978 through
May 1979, nearly 38 percent of the
handlers who made marketing service
deductions from payments to producers
failed to remit the deductions to the
market administrator by the due date.
Such delinquengibs ranged up to as
many as 18 days late in June and
December1978 to 8 days late for
August 1978.

In addition to this late-payment
information on handler obligations to
the market administrator, since October
1978 the market administrator has
obtainedreports from cooperative
associations concerning the date by
which cooperatives receive and deposit
payments owed to them by handlers. A
tablebased on such reports was placed
in the record by a representative of the
market administrator's office. The table
demonstrates that handlers still have
the use of a large proportion of the
money owed to cooperatives beyond the
due date formakiIng such payments. For
example, in April 1979 milk handlers
owed cooperatives $12.9 million in
partialpayments for milk received
during the first fifteen days of the month
and only $7.3 million were deposited by
cooperatives as of the due date. With
respect to the final payment for April
milk deliveries, handlers owed $13.1
million to cooperatives and cooperatives
had deposited only $4.8 million as of the
due date.

A further indication of a late-payment
problem *ith respect to milk supplied
by cooperatives was entered into the
record by a cooperative association.
During the eight-month period of
October 1978 through May 1979, all
partial payment moneys owed to the
cooperative by Order 4 handlers v..re
received late; nearly 89 percent were
late by eight days or more. All but 0.3
percent of the final payments owed to
the cooperative during that period were
received after the due date; nearly 62
percent were late by eight days or more.
The cooperatives witness stated that for
the eight-month period, the value of the
late-payments, at an interest cost of 12
percent per year, would total more than
$39,000.

On the basis of this payment
experience, it is appropriate to institute

a late-payment charge on all handler
obligations-mnder the order that are
overdue. In the absence of a late-
payment charge, handlers have little
incentive to make their payments on
time. Enforcement action may be taken,
of course, to seek strict handler
compliance with the payment dates.
However, this is a cumbersome
administrative route, and the
practicalness of such action become
questionable in the case of handlers
who are only several days late. While
the charge adopted herein may not
result in strict compliance by all
handlers, it should provide handlers a
substantial inducement to make their
payments on time.

The late-payment charge should be
established at the rate of 1 percent per
month of the unpaid balance. If the
charge is to have any impact on
handlers in terms of encouraging prompt
payments, it must be an amount that is
at least comparable to what a
delinquent handler would be charged by
commercial banks for money borrowed
for short-term purposes. If this is not so.
handlers who may have financial
problems would be encouraged to delay
their payments, knowing that the charge
under the order is cheaper than
borrowing money commercially at a
higher loan rate. Under the conditions
indicated in the record. a monthly
charge of 1 percent should provide
reasonable assurance that order
obligations do not represent a cheap
source ofmoney.

As noted earlier, the proponents
modified their proposals to apply a
higher charge to be apportioned on a
daily basis so that handlers would be
assessed for only the value of borrowed
money for the number of days that the
payment is late. These modifications of
the proposal should not be adopted. If
late-payment charges were treated
strictly on a money market basis, the
order would merely represent a banking
service for handlers who desire to use
order obligations as a source of
borrowed funds. This is not the intended
purpose of the late-payment charge.
Rather, it is to be a penalty, in effect.
that will induce handlers to pay their
obligations under the order on time.

Experience under orders has
demonstrated that a late-payment
charge applied on the day after the
obligation is due is effective in inducing
handlers to pay on time. For example, a
late-payment charge of 1 percent on the
day after the due date was adopted
under the neighboring NewYork-New
Jersey order effective November 1,1977.
An exhibit placed in the hearing record
contains information as to the timeliness

of payments to the producer-settlement
fund and administrative fund before and

-after the late-payment charge was
adopted. The exhibit shows that in
March 1977-before the late-payment
charge was in effect--only 6 of the 79
handlers having obligations to the
producer-settlement fund and
administrative fund made their
payments on time and only5.3 percent
of the total handler obligations to the
funds was paid by the due date. In
March 1979--l months after the late-
payment charge was instituted--952
percent of the total handler obligations
to the producer-settlement fund and the
administrative fund had been paid to the
market administrator on or before the
due date.

Under the cooperatives proposals
late-payment charges would accrue to
the respective person or fund that was
paid late. If a handler's payment
obligation directly to a producer or
cooperative was not paid on time, the -
late-payment charge would accrue to
such producer or cooperative. If a
handler is late in paying an obligation to
the producer-settlement fund,
administrative assessment fund or
marketing service fund the late-payment
charge assessed would accrue to the
particular fund not paid on time.

As further inducement to make
payments to producers and cooperatives
on time, the late-payment charges
should accrue to the order's
administrative assessment fund, which
is the market administrator's source of
funds for activities involved with
collections and noncompliance. If the
late-payment charge were to be added
to the amount owed by handlers to
producers and cooperatives, it would
likely result in such producers and
cooperatives being less concerned
whether they are paid on time. Thus, it
could be counterproductive to the
purpose sought to be achieved by the
institution of the late-payment charge.
Moreover, if a charge of Ipercent were
made with respect to a payment that
was only a few days late, it would
represent a significantly higher value,
than the cost of money borrowed from
commercial sources for such a short
time span. Thus, cooperatives and
producers would be placed in a position
where they would prefer to be paid
several days late and getthelate-
payment charge. In addition, in a
circumstance where a handlerbuys milk
from a cooperative handler on a
classified use basis, the obligation on
suchmilk would not be the same as its
value at the uniform prices for base milk
and excess milk, which is the value the
cooperative is entitled to after
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equalization with the producer-
settlement fund. Thus, it would unduly
complicate the terms of the order to
construct order provisions that would
return to producers and cooperatives an
equitable late-payment valpe for their
milk if, in fact, such value could be
determined.

The late-payment charge On
obligations.due the producer-settlement
fund, marketing services fund, and
administrative assessment fund also
should accrue to the order's
administrative assissment fund. In the
case of delinquent handlers, money is
spent by the market administrator ii
determining the amount of the late-
payment charges and in collecting such
payments or inducing noncomplying
handlers to pay on time. The money for
expenditures of this type, of course,
comes from the administrative
assessment fund. Thus, the competitors
of the noncomplying handlers who pay

- assessments to this fund are bearing the
administrative costs of dealing with the
delinquent .aiadlers. Thus, it is
reasonable tlit the late-payment
charges assessed on noncomplying
handlers be used to help defray these
administrative costs.

The late-payment charge provisions
as proposed by proponents provide that
such charge be applied if payment is not
received by the due date. Proponents
stated that they consider the present
payment dates in the order to be receipt
dates and contended that if they were to
bb postmark dates that such dates
should be advanced by two days. In
view of the need to make timely
payments to handlers fron the producer
settlement fund, it is essential that
money due such fund be received-by the
due date. Also, since a payment cannot
be converted to "good money" by the
recipient until It is physically received,
more uniform application of the
payment schedules to handlers would
be effected if the payment dates are
applied as receipt dates. Additionally, it
is desirable to give handlers all the time
possible for submitting their payments
and the.flexibility of using whatever
payment means they wish. This can be
achieved best by merely specifyifig the
date by which payment is to be
received. Obviously, payment cannot be
received on a non-business day. Thus, if
a due date falls on a Saturday, Sunday,
or national holiday, the due.date of the
payment should be the next day that the
market administrator's office is open for
business, for the purpose of applying a
late-payment charge. -

An additional exception in applying a
late-payment charge with respect to any
payment sent through the U.S. Postal

Service was proposed by a cooperative
association.-This exception would
consider such payment to be made on
time if the envelope has a postage
cancellation date not later than the
second day preceding the due date. Such
a provision would enable a handler to
have greater assurance that a payment
is made on a timely basis. An exhibit in
the record indicates that with respect to
payments mailed to the market
administrator, they are often received
within two days of the postmark date.-
However, the exhibit indicates also that
on occasibn, such as around Chiistmas
time, some payments are received more
than two days after the pogtmark date.
. It is a common practice in the market

to send payments through the mail.
Handlers would have greater control
over knowing whether they are
complying with the payment dates if
postmark dates applied by the U.S.
Postal Service can be used in -
determining whether a payment is made
on time. Moreover, postmark dates
would provide reliable evidence for the
market administrator to use in verifying
the timeliness of payments. Since it
would be helpful to handlers and to the.
market administrator in the
determination of when a late-payment
charge is to.be applied, the proposal
relative to postmark dates should be
adopted. A postage date applied liy a
handler's postage meter, however,
would not be an acceptable indication
of a timely payment since a handler
would be able to predate the envelope.

Under the provisions adopted herein,
overdue handler obligations that are

-payable to the market administrator
would be increased by 1 percent on the
first day after the due date. Any
remaining uppaid portion of the original
obligation would be further increased by
1 percent on the same date of each
succeeding month until the obligation is
paid. The additional late payment
charge -wuld apply not only to the
original obligation but to any unpaid
late-payment charges previously
assessed.

At-the time the adopted provisions
become effective, there may be handlers
with obligations already overdue. In
such cases, .the newly adopted late-
payment'charge should apply even
though the obligation was incurred prior
to the institution of the charge under the
order. For transitional purposes,
obligations that are outstanding on the
effective date of the amended order
should not be increased untilthe day
after such type of obligationwould be
overdue under the amended order.

The provision adopted herein would
provide a late-payment charge in the
case of an unpaid obligation that was

determined at a date later than that
prescribed by the order because of a
handler's failure to submit a report to
the market administrator when due.
Such obligation should be considered to
have been payable by the date it would
have been due if the rbport had been
filed when due.

Proponents recognized that it may be
necessary for the market administrator
to require handlers and cooperatives to
maintain specific records or make
special reports for the purpose of
verification of the timeliness of
payments made by handlers directly to
producers and cooperatives, The
attached amendments d6 not prescribe
the specific means by which he shall
verify such transactions. The need for
such specification s'hould be based on
actual experience in the market.

Under the terms of the order; the
market administrator has authority to
make rules and regulations to effectuate
the terms and provisions of the order.
Should there be need for more
specificity with respect to carrying out
the provisions adopted herein, this may
be accommodated through the
promulgation of appropriate
administrative rules with the approval
of the Director of the Dairy Division and
in consultation with the local Industry.

'If the purpose of the late-payment
provisions adopted herein is to be fully
accomplished, it is necessary that
payments not only be made on time but
must be deposited in the recipient's
account as promptly as possible, The
proposals considered at the hearing did
not encompass new provisions that
would assure the prompt deposit of
payments received. If serious problems
exist with respect to the timely deposit
of payments, it may be necessary for the
market administrator to promulgate
appropriate rules with respect to the
deposit of payments received by
cooperative associations.,

4. Date payments are made from the
producer-settlement fund The order
should be amended to provide that
payments to handlers from the producer-
settlement fund should be made on or
before the 16th day after the end of the
month. However, if the 16th should fall
on a Saturday, Sunday or national
holiday, the market administrator may
delay payments from the fund until the
next day his office is officially open for
business.

Currently, the order provides that
payments from the producer-settlement
fund be made on or before the 17th day
after the end of the month. Cooperatives
proposed that this payment date be
advanced one day. In support of the
proposal, cooperatives contended that
with the adoption of a late-payment
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charge, as provided herein, it can be
expected that the payments to the
producer-settlement fund will be
received by the due date, the 15th, and
therefore, the market administrator
would be able to make payments from
the fund by the next day.

As previously indicated, it can be
expected that the adoption of a late-
payment charge will be sufficient
inducement for handlers to pay their
producer-settlement fund obligations on
time. In this circumstance, the market
administrator would have sufficient
funds to enable him to make the
prescribed payments from the fund by
the day after payments are due.

The market administrator makes it a
practice to notify handlers by telephone
on the date the uniform prices are
announced of their producer-settlement
fund obligation. Such announcement
date has not been later than the 12th -

day after the end of the month. In some
cases the postmark dates on envelopes
containing handler payments to the
producer-settlement fund are the same
dates that handlers are notified by
telephone of the amount of their
obligation. Thus, it is apparent that
handlers can make their paypnents to the
producer-settlement fund on or before
the due date if they are sufficiently
induced to do so.

It is desirable that payments be made
from the producer-settlement fund as
promptly as possible so that those
handlers who receive the funds can
make their required payments to
producers. Payments to producers are
due on or before the 20th day after the
end of the month. Thus, adoption of the
earlier payment date for payments. from
the producer-settlement fund will tend
to better assure that all producers are
paid by the due date.

The order provides that if the balance
in the producer-settlement fund is
insufficient to make all the prescribed
payments, the market administrator
shall reduce uniformly such payments
and shall complete such payments as
soon as the necessary funds are
available. This procedure would involve
two series of payments and should be
avoided when practicable. Advancing
the pay-out date could involve the use of
this procedure in the case Where the
dite forpayments from the fund falls on
a Saturday, Sunday or national holiday
when the market administrator's office
is not open for public business.
Therefore, the order should provide that
the required pay-out date may be
delayed until the next date the market
administrators office is open for
business when the pay-out date falls on
Saturday, Sunday or national holiday.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclvsions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings
The findings and determinations

hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and allof the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specifiedin the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

tc) The tentative marketing agreement
and the order, as hereby proposed to be
amended will regulate the handling of
milk in the same manner as, and wi be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in. a
marketing agreement upon which a
hearing has been held.
Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decisio'n because the regulatory
provisions thereof would be the same as
those contained in the order, as hereby

proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Middle Atlantidm'arketing area is
recommended as the detailed and
appropriate means by which the
foregoing conclusions maybe carried
out:

1. Section 1004.61is revised to read as
follows:

§ 1004.61 Computation of weighted
average price and uniform pricesfor base
milk and excess ml

(a) For each month the market
administrator shall compute the
"weighted average price" per
hundredweight of'milk of 3.5 percent
butterfat content as follows--

(1) Combine into one total the values
computed pursuant to § 1004.60 for all
handlers who filed the reports
prescribed by I 1004.0 for the month
and who made the payments pursuant to
§ 1004.1 for the precedingmonth;

(2) Add an amount equal to the total
value of the location differentials
commuted pursuant to § 1004J5t

(3) Add an amiount equal to not less
than one-half of the unobligatedbalance
in the producer settlement fund;

(4) Divide the resulting amountby the
sum of the following for all handlers
included in these computations:

(i) The totalhndredweight of
producer milk included pursuant to
paragraph (a)(1) of this section; and

ul The totalhundredweight for which
a value is computed pursuant to
§ 1004.60(e); and

(5) Subtract not less than4 centsnor
more than 5 cents per hundredweight

(b) Subject to paragraph (c] of this
section, for each month the market
administrator shall compute the uniform
prices per hundredweight forbase milk
and excess milk, each of 3. percent
butterfat content. -o.b. market, as
follows:

(1) Compute the aggregate value of
excess milk for all handlers included in
the computations pursuant to paragraph
(a) of this section as follows:.

(ii Multiply the quantity of such milk
which does not exceed the total quantiti
of producer milk received by such
handlers assigned to Class Hmilk by tl
Class Il milk price;

(i Multiply the remaining
hundredweight quantity of excess milk
by the Class I price and

(iii) Add together the resulting
amounts;

(2) Divide the totalvalue of excess
milk obtained in paragraph (b)(1) of this
section by the total hundredweightof
such milk and round to-the nearest cent

(3] Subtractthe withholdingrate for
the advertising andpromotionprograrn
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us computed in § 1004.121(e). Theresult
shall be the uniform price for excess
milk;

(4) From the amount resulting from"the
computations of paragraphs'(a) (1)
through (3) of this section subtract an
amount computed by multiplying the
hundredweight of milk specified in
paragraph (a)(4)(ii) of this section by the
weighted average price;

(5) Subtract the aggregate value of
excess milk. determined in paragraph
(b)(1) of this section;

(6) Divide the result obtained in
paragraph (b)(5) of this section by the
total hundredweight of base imilk for
handlers included in the computations
pursuant to paragraph (a) of this s&ction
and subtract not less than 4 cents nor
more than 5 cents per hundredweight;
.and

(7) Subtract the withholding rate for'
the advertising and promotion program
as computed i § 1004.121(e). The result.
shall be the uniform price for base milk.

(c) If the base milk price obtained in
paragraph (b)(7) of this section should
exceed the Class I price, the aggregate'
amount in excess thereof shall be
included in the computation of the
excess milk price pursuant to paragraph
(b)(1) of this section, except that if by
such addition the excess milk price
should exceed the base milk price then
the aggregate amount of the'excess shall
be prorated to the aggregate values of
base milk and excess milk on the basis
(f the respective volumes of base and
excess milk.

2. In § 1004.71, paragraph (b)(2) is
revised to read as follows:

§ 1004.71 Payments to the producer
settlement fund.

(b) * * *
(2) The value at the weighted average

price, adjusted by the applicable
location differential on nonpool milk
pursuant to § 1004.75(b), with respect to
other source miilk for which a value was
computed pursuant to § 1004.60(e).

3. Section 1004.72 is revised to read as
follows:

§ 1004.72 Payments from the producer-
settlement fund.

On or before the 16th day after the
end of each month the market
administrator shall pay to each handler
the amount, if any, by which the amount
computed pursuant to § 1004.71(b)
exceeds the amount computed pursuant
to § 1004.71(a), subject to the following
conditions:

(a) If the balance in the producer-
settlement fund is insufficient to make
all payments.pursuant to this section,

the market administrator shall reduce
uniformly such payments and shall
complete such payments as soon as"the
necessary funds are available.'
-(b) If the lath day , after the end of the

month is a Saturday, Sunday, or
national holiday, the market
administrator may delay payments
pursuant to this section until the next
day his office is open for public
business.

4. In § 1004.73, paragraph [a)(2) is
revised to read as follows-

§ 1004.73 Payments to producer'and to
cooperative associations.

[ a) * * *
(1) * * *

(2) On or before the 20th of the.
following month at not less than the
uniform price for base milk computed
pursuant to § 1004.61(b) with respect to
baseinilk received from such producer
and not less than the uniform price for
excess milk computed pursuant to
§ 1004.61(b) for excess milk received
from such producer, subject to the
following adjustments:

(i) Proper deductions authorized in
writing by such producer

(ii) Partial payment made pursuant to
paragraph'(a)(1) of this section;

(III) The butterfat differential
computed pursuant to,§ 1004.74;

(iv) Less the location differential
applicable pursuant to § 1004.75; and

(v) If by buch date such handler has
not received full payment from the
market administrator pursuant to
§ 1004.72 for such month he may reduce
pro rata his payments to producers by
not more than the amount of such
'underpayment. Payment to producers
shall be completed thereafter not later
than the date for making payments
pursuant to this paragraph next
following after receipt of the balance
due from the market administrator.

5. In § 1004.75, paragraph (b) is
revised to read as follows:

§ 1004.75 Locdtion differentials to
producers and on nonpool milk.
•A *e * * **

[b) For purposes of computations
pursuant to § §.1004.71 and 1004.72 the
weighted average price shall be reduced
at the rate set forth in paragraph (a) of
this section'applicable at the location of
the nonpool plant from which the milk
was received, exceptthat the adjusted'
weighted average price shall not be less
than the Class II price.

6.In § 1004.76, paragraph (b)(5) is
revised to'read as follows:

§ 1004.76 Payments by a handler
operating a partially regulated distributing
plant.

,* **

(b) **
(5) From the value of such milk at the

Class I price, subtract its value at the
weighted average price, and add for the
quantity of reconstituted skim milk
specified in paragraph (b)(3) of this
section its value computed at the Class I
price less the value of such milk at thie
Class II price (except that the Class I
price and the weighted average price
shall be adjusted for, the location of the
nonpool plant and shall not be less than
the Class II price).

7. A new § 1004.78 is added to read as
follows:

§ 1004.78 Charges on overdue accounts.
Any unpaid obligation of a handler

pursuant to §§ 1004.71, 1004.73, 1004.70,
1004.77, 1004.79, 1004.85, or 1004.80 shall
-be increased 1 percent beginning on the
day after the due date, and on the same
day of each succeeding month until such
obligation is paid, subject to the
following conditions:

(a) The amount payable pursuant to
this section shall be computed monthly
on each unpaid obligation, which shall
include any unpaid Charges previously
computed pursuant to this section and
all such amounts shall be paid to the
administrative assessment fund
maintained by the market administrator

(b) Any obligation that was
determined at a date later than that
prescribed by the order because of a
handler's failure to submit a report to
the market administrator when due,
shall be considered to have been
payable by the date it would have been
due if the report had been filed when
due; and

(c) Payments shall be deemed not to
.have been made until such payments
have been received, except:

(1) Any payment received after the
due date in an envelope that is
postmarked not later than the second

-.Nday prior to the due date shall be
considered to have been received by the
due date; and

(2) If the date by which payments
must be received falls on a Saturday or
Sunday or on a national holiday,
payments shall be considered to have
been received by the due.date if
received not later than the next day on
which the market administrator's office
Is open for public business.

8. In § 1004.120, paragraphs (b), (c)
and (d) are revised to'read as follows:

§ 1004.120 , Procedure for requesting
refunds.
* * *t * *
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(b) Except as provided in paragraph
(c) of this section, the request must be
submitted within the first 15 days of
December for milk to be marketed
during the following calendar year and
during the first 15 days of March, June,
or September for milk to be marketed
from the first of the immediately
following month through the remainder
of the calendar year.

(c) Upon first acquiring jroducer
status under this part, a dairy farmer
shall, upon application filed with the
market administrator pursuant to
paragraph (a) of this section by the end
of the month immediately following the
month in which producer status is
acquired, be eligible for refund on all
marketings against which an assessment
is withheld during the current calendar
year and if producer status was first
acquired in December such producer
shall be eligible for a refund on all
marketings during December and the
following calendar year. This paragraph
also shall be applicable to all producers
during the period between the effective
date of this paragraph and the beginning
of the first-quarterly period for which
the opportunity exists for such
producers to obtain a refund pursuant to
paragraph (b) of this section.

(d) A producer, located in a State
which has a State advertising and
promotion program in which producers
are required to participate unless they
are participating in an advertising and
promotion program under a Federal
order, may (in lieu of a refund request)
authorize the market administrator to
.pay to the State the amount of his
required participation not in excess of
the rate computed pursuant to
§ 1004.121(e).

9. In § 1004.121 the introductory text
of paragraphs (b) (2), (3), and (4), and"
paragraph (c) are revised and new
paragraphs (e) and (f) are added to read
as follows:

§ 1004.121 Duties of the market
administrator.

(b] Set aside into an advertising and
promotion fund, separately accounted
for, an amount equal to the withholding
rate for the month as set forth in
paragraph (e) of this section times the
amount of producer milk included in the
computation of uniform prices for such
month. The amount set aside shall be
disbursed as follows:

(2) To producers, a refund of the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority of State law
applicable to such producers, but not in

amounts that exceed the rate per
hundredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
ma'de pursuant to this paragraph.

(3) To any State, a payment on behalf
of any producer for which a specific
authorization has been received
pursuant to § 1004.120(d), but not in
amounts that exceed the rate per
hundredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producers for which deductions were
made pursuant to this paragraph.

(4) After the end of each month, make
a refund to each producer who made
application for such refund pursuant to
§ 1004.20. Such refund shall be
computed by multiplying the rate
specified in paragraph (e) of this section
times the hundredweight of such
producer's milk pooled for which
deductions were made pursuant to this
paragraph for such-month, less the
amount of any refund otherwise made
to, or on behalf of, the producer
pursuant to paragraph (b) (2) and (3) of
this section.

(c) Promptly after the issuance of this
amending order, and thereafter with
respect to new producers, forward to
each producer a copy of the provisions
of the advertising and promotion
program (§§ 1004.110 through 1004.122).

(e) In October of each year compute
the rate of withholding as follows:

(1) Compute the simple average of the
monthly,weighted average prices for the
six-month period ending September 30;
and

(2) Multiply the price computed
pursuant to paragraph (e)(1) of this
section by one percent and round to the
nearest full cent. This rate shall apply
during the following calendar year.

(f) As soon as possible after the rate
of withholding Is computed, notify in
writing each producer currently on the
market and any new producer that
subsequently enters the market of the
withholding rate. This notification shall
be repeated annually thereafter only if
there is any change in the rate from the
previous period.

Note,-This recommended decision has
been reviewed under USDA criteria
established to Implement Executive Order
12044. "Improving Government Regulalions."
A determination has been made that this
decision should not be classified "signlficant"
under those criteria. This decision constitutes
the Department's Draft Impact Analysis
Statement for this proceeding.

Signed at Washington, D.C., on November
19.1979.
Will"amT.anley,
Depufy A dminft1roo, MarkeLig Program
Operatfon.
iFR Doc- 7U-*31 Plied I-26-'9. &4s amJ
fU" CODE 3410-2-U

DEPARTMENT OF TRANSPORTATION

Federal Avlatlon Administration

14 CFR Part 39

[Docket No. 79-NE-15]

Airworthiness Directives; General
Electric Co. CT58 Engines
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rule making.

SUMMARY. This notice proposes to adopt
an airworthiness directive (AD) that
would require an inspection for an
undersized radius of certain stage one
turbine wheels used in General Electric
CT58 engines. The proposed AD is-
prompted by a report of an undersized
radius which contributed to a stage one
turbine wheel failure.
DATES: Comments must be received on
or before January 28,1980.
ADDRESSES:

Send comments on the proposal in
dublicate to: Federal Aviation
Administration, Office of the Regional
Counsel, New England Region.
Attention: Rules Docket, 12 New
England Executive Park, Burlington.
Massachusetts 01803.

The applicable service bulletin may
be obtained from: General Electric
Company, 1000 Western Avenue, Lyon,
Massachusetts 01910.

Copies of the service bulletin are
contained in the Rules Docket Office of
the Regional Counsel, Niw England
Region, 12 New England Executive Park.
Burlington, Massachusetts 01803.
FOR FURTHER INFORMATION CONTACT.
Ralph S. Hawkins, Propulsion Section.
ANE-214, Engineering and
Manufacturing Branch. Flight Standard&
Division, Federal Aviation
Administration, New England Region. 12
New England Executive Park, --
Burlington, Massachusetts 01803;
telephone: (617) 273-7347.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
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communications received on or before
the closing date for comments will be
considered by the Administrator before
taking action on the proposed rule. The
proposal contained in this notice may be
changed in the light of comments
received; All comments submitted will
be available, both before and-after the
closing date for comments, in the Rules
Docket for examinination'by interested
persons. A report summhki znW each
FAA public contact, concerned.with the

- substance of the proposed AD, will be
filed in the Rules Docket. - .. -

There has been a report of a stage one
turbine wheel failur6 in a General
Electric CT58 engine. The fatigue crack,
which progressed to failure, originated
In an undersized radius on the forward
cooling plate locating.ring rabbet groove
on the front side of the turbine wheel.
Since this condition is likely to exist on
other stage one turbine wheels from the
same manufacturing lot, the proposed
AD would require inspection of certain
serial numbered CT58 stage one turbine

.wheel rabbet groove radii in accordance
with General Electric Alert Service
Bulletin CTS8 (A72-159) CEB-255.
Turbine wheels with rabbet groove radii
less than 0.010 inch shall be removed
prior to further flight.

The Proposed Amendment
* Accordingly, the Federal Aviation

Administration proposes to amend
§ 39.13. of Part 39 of the Federal Aviation
Regulations (14 CFR 39.18) by adding the
following new AD:
General Electric Company: Applies to all

General Electric CT58 turboshaft engines
incorporating stage one turbinewheel,
part number 400rTPo2, with the
following wheel serial numbers: 7753,
7761, 7762, 7767, 7768. 7783, 7799, 7803,
7811, 7815, 7817, 7819, 7820, 7823, 7824,
7828, 7839,7845, and 7840.

Compliance required as indicated, unless
already accomplished.

To prevent failure of stage one turbine
wheels due to cracks originating from
undersize rabbet groove radii, inspect
forward and aft radii in accordance with the'
procedures contained in the accomplishment
instruction section of General Electric Alert
Service Bulletin CT58 (A72-159) CEB-255,
dated July 9, 1979, or later FAA approved
revision, or equivalent means approved by
the Chief, Engineering and Manufacturing
Branch, New England Region.

Inspect in accordance with the following
schedule:

1. Turbine wheels with 3,950 hours or 7,900
cycles, or more, in service on the effective
date of this AD, must be ispected within the
next s0 hours or 100 cycles.

2. Turbine wheels with less than 3,950
hours or 7,900 cycles in service, on the
effective date of this AD, must be inspected -
prior to exceeding 4,000 hours or 8,000 cycles,
whichever comes first.'

Stage one turbine wheels with forward or
aft rabbet groove radii of less than 0.010 inch
must be removed and replaced with
servicable turbine wheels prior to further
flight.

The manufacturer's specifications dnd
procedures identified and described in
this directive are incorporated-herein
'and made a part hereof pursuant to 5
U.S.C. 552(a)(1). All persons affected by
this directive who have not already.
received these documents from the
manufacturer may obtain copies upon
request to General Electric Company,
1000 Western Avenue, Lynn,
Massachusetts 01910. These documents
may also be examined at Federal
Aviation Administration, New England

,Region, 12'New England Executive Park,.
Burlington, Massachusetts 01803, and at
FAA Headquarters, 800 Independence
Avenue, S.W., Washington, D.C. -

A historical file on this AD, which
includes the incorporated material in,
full, is maintained by the FAA at its
Headquarters in Washington, D.C., and
at FAA, New England Region
Headquarters, Burlington,
Massachusetts.
(Sacs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); sec 6[c), Department of
Transporation Act (49 U.S.C. 1655(c)); 14 CFR
11.853
. Note.-The Federal Aviation
Administration has determined that this
document involves a regulation which is not"
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26.1979).
A copy of the draft evaluation prepared for
this document is contained in the docket.
-Issued in Burlington, Mass., on November

15, 1979
Robert E. Whittington, -

Director, New EngladRegion.
Note.-The incorporation by reference

provisions of this document was approved by
the Director of the Federal Register on'June
19, 1967.
[FR Doc. 79-36314 Filed 11-23-79. &45 am]
BILUNG cdoE 4910-S-M

14 CFR Part 71

_[Airspace Djocket No. 79-ANW-01]

Proposed Alteration of Transition Area
,AGENCY: Federal Aviation
.Administration (FAA), DOT.
ACTION: Withdrawal of notice of
proposed rulemaking (NPRM). .

SUMMARY: bin Monday, March'26, 1979,
an NPRM was published in the'Federal
Register (44FR 18041) covering the..
establishment of airspace at Klamath
Falls, Oregon. The proposal was to

lower airspace to provide for minimum
'holding at a fix and to lower mlnlmtinm
vector altitudes (MVA) for more
efficient air traffic handling. Study
subsequent to the issuance of the MPRM
disclosed that lowering of MVA Is all
the airspace encompassed In the
proposal would not be necessary.
Therefore, the notice is being
withdrawn. The withdrawal of this
notice, however, does not preclude the
future issuance of a similar notice by the"
FA4.
EFFECTIVE DATE: Airspace Docket
Number 79-ANW-01 withdrawal Is
effective November 26,1979.
FOR FURTHER INFORMATION CONTACT.
Robert L. Brown, Operations,
'Procedures and Airspace Branch, Air
Traffic Division, ANW-534, Federal
Aviation Administration, Northwest
Region, FAA Building, Boeing Field,
Seattle, Washington, 98108; telephone:
(206) 767-2610. Accordingly, pursuant to
the authority delegated to me by the
Administrator, the NPRM published In
Federal Register (44 FR 18041) Is hereby
withdrawn.
(Sec. 307(a) Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348(a)); sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c); and 14 CFR 11.69)

Note.-The Federal Aviation
Administration has determined that this
-document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 20,1979).
Since the regulatory action Involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Seattle, Wash., on November 5,
1979.
C. B. Walk, Jr.,
Director, Northwest Region.
[FR Doe. 79-3=324 Filed 11-23-79 8:45 am]

fllLUNG CODE 4910-13-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[File No. 792 30581

Nolan's R.V. Center, Inc.; Consent
Agreement With Analysis To Aid
Public Comment
AGENCY: Federal Trade Commission.
ACTION: Consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting-
unfair acts and practices and unfair
methods of competition, this consent

44, No. 228 /Monday, November 26, 1979" Proposed Rules
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order, accepted subject to final
Commission approval, among other
things, would require a Denver, Colo.
retailer of motor homes, campers, and
travel trailers to cease failing to place
inside each vehicle it offers for sale, all
applicable written warranties; and a
sign giving the location of such
warranties, and stressing the importance
of comparing warranty terms before
making a purchase. The firm would be
required to instruct its employees as to
their specific obligations and duties
under federal law, and to institute a
surveillance program designed to detect
violators of the order.
OATE: Comments must be received on or
before January 25,1980.
ADDRESS- Comments should be directed
to: Office of the Secretary, Federal
Trade Commission. 6th St. and
Pennsylvania Ave., N.W., Washington,
D.C. 20580.
FOR FURTHER INFORMATION CONTACT.
Paul C. Daw, Director, 6R, Denver
Regional Office, Federal Trade
Commission, Suite 2900,1405 Curtis St.,
Denver, Colo. 80202. (303) 837-2271.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 6([0 of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission's Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist arid an explanation
thereof, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be
available for inspection and copying at
its principal office in accordance with
§ 4.9(b)(14) of the Commission's Rules of
Practice (16 CFR 4.9(b)(14)).
United States of America Before-Federal
Trade Commission

In the matter of Nolan's R.V. Center, Inc., a
corporation, file No. 792 3058, Agreement
Containing consent order to Cease and
Desist.

The Federal Trade Commission having
initiated an investigation of certain acts and
practices of Nolan's R.V. Center, Inc., and it
now appearing that Nolan's R.V. Center, Inc.,
sometimes referred to as proposed
respondent, is willing to enter into an
agreement containing an order to cease and
desist from the use of the acts and practices
being investigated,

It is hereby agreed by and between Nolan's
R.V. Center, Inc. and counsel for the Federal
Trade Commission that-

(1) Proposed respondent Nolan's R.V.
Center, Inc. is a corporation organized.
existing and doing business under and by
virture of the laws of the state of Colorado.

Its principal office and place of business Is
located at O935 Federal Boulevard, Denver.
Colorado 80221.

(2) Proposed respondent admits all the
jurisdictional facts set forth In the draft of
complaint here attached.

(3) Proposed respondent waives:
(a) Any further procedural steps;
(b) The requirements that the Commission's

decision contain a statement of findings of
fact and conclusions of law; and

(c) All rights to seek judicial review or
otherwise to challenge or contest the validity
of the order entered pursuant to this
agreement.

(4) ThIs agreement shall not become a part
of the public record of the proceeding unless
and until it is accepted by the Commission. If
this agreement Is accepted by the
Commisfion it, together with the draft of
complaint contemplated thereby and related
material pursuant to Rule 2.34 will be placed
onthe public record for a period of sixty (60)
days and information in respect thereto
publicly released. The Commission thereafter
may either withdraw its acceptance of this
agreement and so notify the proposed
respondent, in which event It will take such
action as It may consider appropriate, or
issue and serve its complaint (in such form as
the circumstances may require) and decision.
in disposition of the proceeding.

(5] This agreement Is for settlement
proposes only and does not constitute an
admission by proposed respondent that the
law has been violated as alleged In the draft
of complaint here attached.

(6) This agreement contemplates that, if It
is accepted by the Commission, and if such
acceptance Is not subsequently withdrawn by
the Commission pursuant to the provisions of
§ 2.34 of the Commission's Rules, the
Commissidn may, without further notice to
propoied respondent, (1) Issue Its complaint
corresponding in form and substance with the
draft of complaint here attached and its
decision containing the following order to
cease and desist in disposition of the
proceeding and (2) make information public
in respect thereto. When so entered, the order
to cease and desist shall have the same force
and effect and may be altered, modified, or
set aside in the same manner and within the
same time provided by statute for other
orders. The order shall become final upon
service. Delivery by the U.S. Postal Service of
the complaint and decision containing the
agreed-to-order to proposed respondent's
address as stated in this agreement shall
constitute service. Proposed respondent
waives any right it may have to any other
manner of service. The complaint may be
used in construing the terms of the order, and
no agreement, understanding,
respresentation or interpretation not
contained n the order of the agreement may
be used to vary or contradict the terms of the
order.

(7) Proposedrespondent has read the
proposed complaint and order contemplated
hereby. It understands that once the order
has been Issued. It will be required to file one
or more compliance reports showing that It
has fully complied with the order. Proposed
respondent further understands that It may
be liable for civil penalties in the amount

provided by law for each violation of the
order after It becomes final.

Order

f. Definitions
For the purpose of this order the definitions

of the terms "consumer product,"
"warrantor" and "written warranty" as
defined in Section 101 of the Warranty Act
115 US.C. § 2301 (1976)) shall apply. The
definition of the term "binder" as defined in
Section 702.1(g) of the Pre-Sale Rule (16 CFR
70211979)) shall apply.

9
It Is ordered that respondent Nolan's R. V.

Center, Inc., a corporation, It successors and
assigns, and its officers, and respondent's
agents, representatives and employees,
directly or through any corporation,
subsidiary, division or any other device, in
connection with the advertising, offering for
sale, and sale of motor homes, campers,
recreational vehicles, travel trailers, or other
consumer products, do forthwith cease and
desist from:

(1) Failing to make available in
respondent's display area for prospective
buyers' review prior to sale, the text of any
written warranties offered or granted by the
manufacturers of motor homes, campers.
recreational vehicles, travel trailers, and
other consumer products sold by respondent.
With respect to motor homes, campers,
recreational vehicles and travel trailers
"display area" means a prominent location
Inside each motor home, camper, recreational
vehicle, and travel trailer.

(2) Maintaining a binder or series of
binders to satisfy the requirements of
Paragraph 1. above, unless such binder or
binders are located in each motor home.
camper, recreational vehicle, and travel
trailer being displayed for sale by
respondent, and such binder or binders
include at least one copy of each written
warranty applicable to the motor home,
camper, recreational vehicle, travel trailer
and the consumer products contained in such
motor home, camper, recreational vehicle,
and travel trailer.

In utilizing any such binder or binders
respondent shalh

(a) provide prospective buyers with ready
access thereto; and

b[l) display such binder(s) in a manner
reasonably calculated to elicit the
prospective buyers' attention; or

(2)(0 make such binders(s) available to
prospective buyers' on request; and

(il] place signs reasonably calculated to
elicit the prospective buyers' attention in
prominent locations within each motor home,
camper, recreational vehicle or travel trailer
advising such prospective buyers' of the
availability of the binder(s), including
instructions for obtaining access, and

(c) index such binder(s) according to
product or warrantor, and

(d) clearly entitle such binder(s) as
"Warranties" or other similar title.

LI7
It Is further ordered that respondent shall

post, In a prominent location in each motor
home, camper, recreational vehicle, and
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travel trailer being displayed for sale, a sign.
eleven inches (length) by seventeen inches
(width), reasonably calculated to elicit
prospective buyers' attention, which contains
a verbatim reproduction of the following
language:

IMPORTANTI
NOT ALL WARRANTIES ARE THE SAME

We provide warranties for you to compare
before you buy

Please ask to see them
Check: Full or limited?
What costs are covered?
What do you have to dof
Are all parts covered?
How long does the warranty last?
Such sign shall be posted for a period of

not less than three years from the effective
date of this order. The language in such sign
shall be unencumbered by other written or

_ visual matter, shall be indented and
punctuated as indicated in this-paragraph,
above, and shall be printed in black against a
solid white background, as follows:

(a) The word "Important" shall serve as the
title of the notice and shall be printed in
capital letters in 60 point boldface type
followed by an exclamation point.

(b) The next phrase shall be printed on a'
separate line in capital letters and in 42 point
boldface type.

(c) The next two phrases shall be printed
on separate lines and in 36 point medium face
type.

(d) Each succeeding phrase shall be printed
on a separate line and in 24 point mediuni
face type.

4IV
(1) It is further ordered that respondent

shall deliver a copy 9f this order to cease and
desist to all present and future employees,
salespersons, agents, independent
contractors, and other' representatives of
respondent engaged in the sale of motor
homes, campers, recreational vehicles, travel
trailers or other consumer products on behalf
of respondent, and secure a signed statement
acknowledging receipt of the order from each
such person.

(2) It is further.ordered that respondent
shall instruct all present and future
employees, salespersons, agents, independent
contractors, and other representatives of
respondent, engaged in the sale of motor
homes, campers, recreational vehicles, travel
trailers or other consumer products on behalf
of respondent, as to their specific obligations
and duties under the Magnuson-Moss
Warranty-Federal Trade Commission
Improvement Act (Public Law 93-637,15
U.S.C. 2301 et seq.), all present and future
implementing Rules promulgated inder the
Act, and this order.

(3) It is further ordered that respondent'
shall institute a program of continuing
surveillance to reveal whether respondent's
employees, salespersons, agents, independent
contractors, or other representatives are
engaged in practices which violate this order.

(4) It is further ordered that respondent
shall maintain complete records for a period
of not less than three (3) years from the date
of the incident, of any written or oral
Information received Which indicates the

possibility of a violation of this order by any
of respondent's employees, salespersons,.
agents, independent contractors, or other
representatives. Any oral information
received indicating the possibility of a
violation of this order shall be reduced to
writing, and shall include the name, address,
and telephone number of the informant, the
name and address of the individual involved,
the date of the communication and a brief -

summary of the information received. Such
records shall be available upon request to
representatives of thq Federal Trade
Commission during normal business hours
-upon reasonable advance notice.

(5) It is further ordered that respondent
shall-maintain, for a period of not less than'
three (3) years from the effective date of this
order, complete business records to be
furnished upon request to the staff of the
Federal Trade Commission, relating to the
manner and form of their continuing
compliance with all terms and provisions of
this orddr.

(6) It is further ordered that the responcent
notify the Commission at least thirty (30)
days prior to any proposed change such-as
dissolution, assignment or sale resulting in
the emergence of a successor corporation, the
creation or dissolution of subsidiaries of any
otherchange in obligations arising out of this
order.

(7) It is further 6rdered that respondent
shall within sixty (60] days after service upon
it of this order, file with the Commission a
report, in writing, setting forth in detail the
manner and form in which it has complied
with this order.

Analysis of Proposed Consent Order to Aid
Public Comment

The Fedeial Trade Commission has
accepted an agreement to a proposed consent
order. froift Nolan's R.V. Center, Inc. of
Denver. Colorado.

The proposed consent order has been
placed on the public record for-sixty (60) days
for reception of comments by interested
persons. Comments received during this
period will become part of the public record.
After sixty (60 days, the Commission will
again review the agreement and the
comments received and will decide whether
it should withdraw from the agreement or
make final the agreement's proposed order.

The complaint alleges that Nolan's R.V.
Center, Inc., a retailer of motor homes,
campers, and travel trailers, has failed to
make the-text of written warranties available
to prospective purchasers in violation of the
Rule Concerning the Pre-Sale Availability of

-Written Warranty Terms, 16 CFR 702. Under
this Rule, the seller of warranted consumer
products may make the terms of written
warranties available to prospective buyers
prior to sale through one or more of the
following methods.

(a) Clearly and conspicuously. displaying
the text of the warranty in close conjunction
to each warranted product;

(b) Maintaining a binder system which is
readily available to prospective buyers, along
with conspicuous signs indicating the
availability and identifying the location of
such binders When the binders are not
prominently displayed;

(c) Displaying'the package containing the
consumer product on which the text of the
written warranty is disclosed in such a way
that the warranty is clearly visible to
prospective buyers at the point of sale: or

(d) Placing a sign which contains the text of
the written warranty in close proximity to the
product to which it applies.

According to the complaint allegations,
Nolan's has not used any of these methods to
hake warranty texts available to consumers
prior to sale.

The order in this matter requires the
respondent to place copies of all written
warranties applicable to the vehicles It sells
inside those vehicles. In addition, the order
requires the respondent to place a sign in
each vehicle indicating where the applicable
warranties may be found and stressing the
importance of comparing warranty terms
before making a purchase.

The order will benefit consumers by giving
them an opportunity to examine and compare
prior to purchase the texts of warranties
applicable to the products respondent offers
for sale. Since all warranties are not the
same, this examination and comparison
should aid prospective consumers in making
a purchasing choice among alternative
products.

The purpose of this analysis is to facilitate
public commenton the proposed order, and It

'is not intended to constitute'an official
interpretation of the agreement and proposed
order or to modify in any way their terms,
Carol M. Thomas,
Secretary.
[FR Doc. 79-36340 Filed 11-2379. &45 am]

BILLING CODE 6750-01-M

CONSUMER PRODUCT SAFETY

COMMISSION

16 CFR Part 1700

Human Prescription Drugs in Oral
Dosage Forms; Proposed Exemption
of Pancrellpase Preparations In Tablet,
Capsule, or Powder Form From Child-
Protection Packaging Requirements

AGENCY: Consumer Product Safety
Commission.
ACTION Proposed rule.

SUMMARY: The Commission proposes for
public comment an exemption from
child-protection packaging requirements
for paicrelipase preparations in tablet,
capsule, or powder form. Pancrelipase
provides additional pancreatic enzymes,
and is particularly used in the (reatment
of children with cystic fibrosis.
Commission studies suggest that child-
protection packaging for this drug may
be unnecessary to protect children from
serious illness or injury, because of the
low toxicity of pancrelipase and the lack
of adverse human experience associated
with the drug. Johnson & Johnson Baby
Products Company, manufacturer of a
capsule form of pancrelipase, petitioned
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the Commission to exempt its
pancrelipase product.
DATE Comments'on this proposed
exemption must be received by January
25, 1980. Comments received after this
date will be considered to the extent
practicable.

If the Commission issues a final
regulation exempting this product, the
Commission proposes that the
exemption become effective on the date
the final regulation is published in the
Federal Register.
ADDRESSES: Comments, preferably in
five copies, should be submitted to the
Office of the Secretary, Consumer
Product Safety Commission, Third Floor,
1111 18th Street NW., Washington, D.C.
20207. Comments received may be seen
in the Office of the Secretary during
working hours Monday through Friday.
FOR FURTHER INFORMATION CONTACT.
Dr. Fred Marozzi, Division of Safety
Packaging and Scientific Coordination,
Directorate for Engineering and Science,
Consumer Product Safety Commission,
Washington, D.C. 20207, telephone 301-
492-6477.
SUPPLEMENTARY INFORMATION:

Background
On April 26,1979, the Commission

received a petition (PP 79-3) from
Johnson & Johnson Baby l!roducts
Company, of Raritan, N.J., requesting an
exemption from child-protection
(special) packaging requirements for
pancrelipase in 100 and 250 capsule
containers. A large amount of the drug is
regularly used as replacement therapy
for pancreatic enzyme insufficiency in
children with cystic fibrosis. Such
children are taught to self-administer the
drug at an early age (5--8 years) because
the medication must be taken at all
means and snicks.

The exemption was specifically
requested for containers of 100 and 250
capsules. Pancrelipase is also prescribed
in powder and tablet form and may be
enteric coated to prevent destruction of
a portion of the pancrelipase in the
stomach. Regardless of the form of the
product, however, it appears unlikely
that a child would ingest a quantity of
the drug sufficient to cause serious
personal injury or serious illness.

Based upon the low toxicity of
pancrelipase preparations, the
Commission is considering an
exemption for pancrelipase on a generic
basis for all dosage forms (tablets,
capsules, and powders].

Grounds for Exemption
The petitioner contends that an

exemption for pancrelipase is justified
based upon the low toxicity of the drug

as shown by the lack of adverse human
experience data. Data from the National
Clearinghouse for Poison Control
Centers (NCPCC) indicate that only two
ingestions of pancrelipase products
occurred during the period from 1969
through 1976. These two Ingestions
occurred in 1974, and no symptoms of
hospitalization were Involved in either
case. In addition, a medical literature
search back to 1950 does not reveal any
articles on the accidental ingestion of
pancrelipase. Physicians' reports that
are included in the petitioner's
supporting material reveal that no
adverse reactions occurred in patients
taking the petitioner's pancrelipase
preparation during clinical studies. Also.
animal toxicity studies could not
determine the Median Lethal Dosagb of
pancrelipase in rats and mice, as doses
up to 9.336 grams per kilogram did not
produce death in any of the animals
tested. Another study cited by the
petitioner demonstrates that the single
dose ingestion of an entire container of
250 capsules by each of four beagle dogs
did not produce any toxic effects.

An examination of the most current
data sources available to the
Commission staff reveals no reports of
pancrelipase ingestion other than the
two reports in 1974 (neither Involving
symptoms nor hospitalizations) which
are cited in the petition and referenced
above. The staff examined the data
supplied by the petitioner, the statistics
of the National Clearinghouse for Poison
Control Centers from 1969 through 1976,
the National Electronic Injury
Surveillance System Comments for1978,
in-depth investigations, injury and
potential injury information poison
control statistics for 1975 and 1976, and
the Commission's consumer complaint
and death certificate files.

Johnson & Johnson also contendsthat
an exemption for pancrelipase is
justified because special packaging
could adversely compromise the utility
and stability of the drug. According to
the petitioner, because the cystic fibrotic
children who need access to the drug
are not physically strong, opening the
child-resistant closure is especially
difficult, and special packaging could
interfere with self-administration of the
medication. In addition, if such difficulty
causes the children to leave the closure
loosened, then the capsules would be
exposed to moisture in the air which
could result in a loss of product potency.

The Commission solicited the opinion
of its Technical Advisory Committee
(TAC) on Poison Prevention Packaging.
Of the 14 members who commented on
the petition, 10 members recommended

granting the petition and 4 members
recommended denial.

The 10 members who recommended
granting the petition cited the need to
make access to the medication less
difficult for the cystic fibrotic children
who constitute a majority of the
product's users, and the unlikelihood
that the drug would cause any serious
toxic effects if accidentally ingested by
young children.

One of the 4 members who
recommended denial expressed concern
"if there is any possibility of ingestion of
the product harming a child" and noted
that, in his opinion, child-resistant
packaging on today's market is no more
difficult to open than standard
conventional closures. In response to
this concern, the Commission observes
that the pancrelipase product has a low
toxicity, and that the accidental
ingestion of such a product would be
highly unlikely to result in serious
illness to the children involved. With
respect to the allegation that child-
resistant closures are no more difficult
to open than conventional closures, the
Commission notes that the protocol test
used to determine the child-resistance of
special packaging stipulates thatno
more than 20 percent of children
between the ages of 42 months and 51
months be able to open a package
within a 10 minute test period (16 CFR
1700.15, 1700.20). Further, the adult
protocol test allows up to 10 percent of
adults to fail to gain entry to the special
packaging. Thus, the Commission
observes that a certain percentage of
children who are slightly older than the
test group is likely to encounter
difficulties in opening such packaging as
well, and this percentage is likely to be
higher for cystic fibrotic children. Due to
the physical weakness associatedwith
the disease, the Commission notes that
these children who are expected to self-
administer pancrelipase are placed at a
particular disadvantage when asked to
use child-resistant packaging.

A second TAC member expressed
concern about the warning on the
pancrelipase package that high doses of
pancreatic enzymes can cause
hyperuricosuria (high levels of uric acid
in the urine). In response to this concern,
the Commission notes that although
reports of hyperuricosuria involving
cystic fibrotic children taking
pancrelipase have been found in
medical journals, the children involved
were found to be taking larger than
normal doses of medication at each
meal, and the condition required several
days or weeks to develop. In addition,
the condition was completely reversed
once normal doses of the medication
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were administered. Thus, the
Commission observes that it is highly
unlikely that hyperuricosuria would
occur in an accidental overdose
situation. The Commission also notes
that even if hyperuricosuria results in
the formation of kidney stones, which
would occur only if the uric acid level is
quite high and of long duration, the
stones would be medically treatable
either through drug therapy or, if larger,.
by minor surgery.

A third TAC member suggested that
an exemption was not necessary .
because under section 4(b) of the PPPA,
15 U.S.C. 1473(b), the prescribing
physician may direct, or the consumer
may request, that the drug be supplied in
conventional packaging. In response to
this suggestion, the Commission notes
that the fact that the "noii-complying
provision" is available is not a sufficient
reason to justify denial of such-
exemption requests. The evaluation of
exemption petitions-is based upon the
toxicity of the product involvedand the
potential for serious injury or illness in
cases of accidental overdose. "
- A fourth TAC member expressed
concern that the amount of the producf
available per package was such that
some risk of adverse effects might result
in cases of accidental ingestionIn
response 'to this concern, the
Commission notes that the injury and
ingestion data, as -well as the animal
toxicity studies, referenced above reveal
that accidental ingestion is unlikely to -
result in serious injury or illness in
children under 5 years of age.

The Commission also solicited the
opinion of the Food and Drug
Administration (FDA) on the exemption

* request. Based upon the low toxicity of
pancrelipase and upon the absence of
reported adverse symptoms from
ingestions of the drug, FDA-concludes
that the exemption should be granted.

Findings
I Based on currently available
information showing the low toxicity of
pancrelipase and theilack of adverse
human experience reported from
ingesting pancrelipase, the Commission
preliminarily finds that pancrelipase
preparations in tablet, capsule, or
powder form do not pose a risk of
serious personal illness or serious injury
to children. Accordingly, the
Commission is proposing to exempt
pancrelipase preparations from the
child-resistant packaging reqirements.
This action constitutes- the granting of
petitidn PP 79-3.

The Commission emphasizes that this
proposed exemption is linited ib
-pincrelipase preparationdrs*containing no
other substances subjtck-to the-

requirements for special packaging
under 16 CFR 1700.14(a)(10).

Environmental donsideritions
The Commission's interim rules for

carrying out its responsibilities under
the National Environmental Policy Act
(see 16 CFR Part 1021; 42 FR 25494)
provide that exemptions to anexisting
standard that do not alter the principal
purpose or effect of the standard
normally have no potential for affecting
the environment and that, therefore,
environmental review of exemptions is
generally not required (§ 1021.5(b)(1)).
The rules also state that environmental
review of rules requiring poison
prevention packaging is generally not,
required (§ 1021.5(b)(3)).
I With respect to this exemption of

'pancrelipase preparations in tablet,
capsule, or-powder form from poison
prevention packaging, the Commission
finds that the rule will have no
significant effect on the environment
and that no environmentalreview is

- necessary.

Conclusion
Having considered the petition, the

human experience data-and the animal
toxicity studies submitted by the
petitioner, the poison control statistics
of the National Clearinghouse for Poison
Controls Ceiters from 1969 through
1976, medical and scientific literature,
and other Commission data sources, and
having consulted, pursuant to section 3
of the Poison Prevention Packaging Act
of 1970 (PPPA), with Technical Advisory
Committee on Poison Prevention
Packaging established-in accordance,
with section 6 of the PPPA, the
Commission concludes that an
exemption from the special packaging
requirements for pancrelipase
preparations in tablet, capsule, or
powder form'should be proposed as set
forth below. Accordingly,'pursuant to
the provisions of the PPPA (Pub. L. 91-
601, sections 2, 3, 5- 84 -Stat.:1670--72; 15-
U.S.C. 1471, 1472, 1474) ind under -
authority vested in the Commission by
the Consumer Product Safety Act (Pub.
L. 92-572, sec. 30(a); 86 Stat 1231;'15
U.S.C. 2079(a)), the Commission
proposes that 16 CFR 1700.14(a)(10) be
amended by adding subparagraph (ix);
as follows:

§ 1700.14 Substances requiting special
packaging.

(a)* * - - 1
(10) Prescrption drugs. Any drug for

human use that is in a dosage form
intended for oral administration and
that is requlired by Federal law.to be

- dispensed only by or upbn an bral or
wiitteh prescription of a practitioner,

licensed by law to administer such drug
shall be packaged in accordance with
the provisions of § 1700.15 (a), (b), and
(c), except for the following:

(ix).Pancrelipase preparations in
tablet, capsule, or powder form and

.containing no other substances subject
to this § 1700.14(a)(10).

.(Secs. 2, 3, 5, Pub. L 91-601, 84 Stat. 1070,
1671 (15 U.S.C. 1471,1472,1474))

Dated: November 19,1979.
Sadyd E. Dunn,
Secretary, Consumer Product Safety
Commission.
[FR Doc. 79-36222 Filed 11-23-79'&45 am]
BILLING CODE 6355-01--M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Neighborh6ods, Voluntary
Associations and Consumer
Protection

24 CFR Part 3282
[Docket No. R-79-7431

Mobile Home Procedural and
Enforcement Regulations;
Disqualification and RequalifIcation of
Primary Inspection Agencies
AGENCY: Assistant Secretary for
Neighborhoods, Voluntary Associations
and Consumer Protection, HUD.
ACTION: Proposed Rule.

SUMMARY: This proposed rule amends
the Mobile Hdme Procedural and
Enforcement Regulations to provide for
automatic disqualification of any
primary inspection agency [Production
Inspection Primary Inspection Agency
(IPIA) or Design Approval Primary.
Inspection Agency (DAPIA)] if such

-agency has been inactive for a period of
one year. This disqualification Is based
upon the Department's belief that a
primary inspection agency may lose

* expertise and may fail to keep abreast
of changes in the regulations if it is not
activ6ly engaged in the performance of
its. functions. In addition, the required
annual monitoring cannot be done for an
agency which is not performing.
DATES: Comments must be received on
or before January 25, 1980.
ADDRESSES: Comments must be sent to
the R{ies Docket Clerk, Office of the
Secretary, Room 5218, Department of
Housing and Urban Development, 451
Seventh Street, SW,, Washington, D.C.
20410.
IFOR'FURTHER INFORMATION CONTACT.
Johfn'Mason, Chief, Enforcement Branch;



Federal Register / Vol. 44, No. 228 / Monday, November 26, 1979 / Proposed Rules

Mobile Home Standards Division, Room
4220, Department of Housing and Urban
Development. 451 Seventh Street, SW.,
Washington. D.C. 20410, (202) 755-7970.
SUPPLEMENTARY INFORMATION:
Regulations dealing with primary
inspection agencies (both IPIAs and
DAPIA's) were promulgated pursuant to
the Mobile Home Construction and
Safety Standards Act of 1974,42 U.S.C.
5401 et seq. In order for a primary
inspection agency to provide services
pursuant to the Mobile Home Procedural
and Enforcement Regulations, it must be
approved by the Department pursuant to
these regulations.

The present rule 24 CFR 3282.356
deals with disqualification of a primary
inspection agency where such agency is
not adequately carrying out one or more
of its functions. It does not address the
issue of disqualification of an inactive
primary inspection agency.

The Department believes that a
primary inspection agency miy lose
expertise and may fail to keep abreast
of changes in the regulations if it is not
actively engaged in the performance of
its functions. In addition, the
performance of each primary inspection
agency must be monitored at least once
a year pursuant to 24 CFR 3282.453(b). It
is, of course, impossible to monitor the
performance of an agency which is not
performing. In order to deal with these
concerns this proposed rule has been
prepared. The rule would automatically
disqualify any primary inspection
agency which has been inactive for a
period of one year. The proposed rule
also permits any agency which has been
disqualified because of inactivity to
resubmit an application in order to be
requalified.

The Department has determined that
an Environmental Impact Statement is
not required with respect to this
proposed rule. A copy of the Finding of
Inapplicability is available for
inspection and copying according to
Department rules and regulations during
business hours at the Office of the Rules
Docket Clerk,-whose address is stated
above.

Accordingly, it is proposed that 24
CFR 3282.356(e) be added as follows:

§ 3282.356 Disqualification and
requalification of primary inspection
agencies.

(e) Both provisional and final
acceptance of any IPIA (or DAPIA)
automatically expires at the end of any
period of one year during which it has
not acted as an IPIA (or DAPIA). An
IPIA (or DAPIA) has not acted as such
unless it has actively performed its
services as an IPIA (or DAPIA) for at

least one manufacturer by which It has
been selected. An IPIA (or DAPIA)
whose acceptance has expired pursuant
to this provision (§ 3282.356(e)) may
resubmit an application under § 3282.353
in order to again be qualified as an IPIA
(or DAPIA), when It can shiow a bona
fide prospect of performing IPIA (or
DAPIA) services.
(Sec. 625. National Mobile Home
Construction and Safety Standards Act of
1974, (42 U.S.C. 5424): sec. 7(d), Department of
Housing and Urban Development Act. (42
U.S.C. 3535(d)))

Issued at Washington, D.C. November 1.
1979.
Richard C. D. Fleming.
GeneralDeputyiAssistant Secretaryfor
Neighborhoods, VoluntaryAssocations, and
Consumer Protection.
[FR Doc. -9-300= Fed 11-23-.V &M am]
BIWNG CODE 4210-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 48 and 139

[LR-61-781

Excise Tax on Coal; Public Hearing on
Proposed Regulations
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Public hearing on proposed
regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to excise tax on
coal.
DATES: The public hearing will be held
on January 10, 1980, beginning at 10:00
a.m. Outlines of oral comments must be
delivered or mailed by December 27.
1979.
ADDRESS: The public hearing wil be
held in the LR.S. Auditorium. Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
N.W., Washington. D.C. The outlines
should be submitted to the
Commissioner of Internal Revenue. Att.
CC:LRT (LR-61-78), Washington, D.C.
20224.
FOR FURTHER INFORMATION CONTACT.
George Bradley or Charles Hayden of
the Legislation and Regulations
Division, Office of Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue, N.W, Washington.
D.C. 20224, 202-566-3935, not a toll-free
call.
SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 4121 of the
Internal Revenue Code of 1954, as added

by section 2 of the Black LMing Benefits
Revenue Act of 1977. The proposed
regulations appeared in the Federal
Register for Monday, August 27, 979, at
page 50065 (44 FR 50065).

The rules of § 601.601(a](3} of the
"Statement of Procedural Rules" (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and also desire to
present oral comments at the hearing on
the proposed regulations should submit
an outline of the comments to be
presented at the hearing And the time
they wish to devote to each subject by
December 27.1979.,

Each speaker will be limited to 10
minutes for an oral presentation
exclusive of time consumed by
questions from the panel for the
Government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 am.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the Treasury -
Directive appearing in the Federal
Register for Wednesday. November 8,
1978.

By direction of the Commissioner of
Internal Revenue.
Robert A. Bley,
Director, Legislation andRegufations
Di/sion
[FR -D9o3a175 kFdd 1x-23-7e: t45 aI -

BLLING oODE 453"-M

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7.

Gateway National Recreation Area;
Use of Metal Detecting Device
AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: Regulations in effect at the
Gateway National Recreation Area
prohibit the possession or use of mineral
or metal detecting devices. This rule will
allow the possession or use of such a
device on Jacob Riis Beach.
DATES: Written comments, suggestidns
or objections will be accepted on or
before December 26.1979.
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ADDRESSES: Comments should be
directed to: Superintendent, Gateway

- National Recreation Area, Building No.
69, Floyd Bennett Field, Brooklyn, N.Y.
11234.
FOR FURTHER INFORMATION CONTACT.
Herbert S. Cables, Jr., Superintendent,
Gateway National Recreation Area,
Telephone: (212) 252-9150. -

SUPPLEMENTARY INFORMATION: -

Background
Present regulations (36 CFR 2.20( l6))

-prohibit the possession or use of a
mineral or metal detecting device in
areas of the National Park System. The
intent of this action is to allow the
possession or use of mineral or metal
detectors in one well defined area of
public beach. The sand for this beach
was hauled in by truck, and has been
held in place by groins placed for that
purpose. Thus, there is no possibility
that historic or archeological resources
are present to be disturbed by metal
detecting activity. - -

Use -of metal detectors was a
recreational pursuit in this area until the
National Park Service assumed
ownership some time after 1972.

Authority: Section 3 of the Act of August
25, 1916 (39 Stat. 535, as amended, 16 U.S.C.
3); P.L. 92-592 of October 27, 1972 (85 Stat-
1311, 16 U.S.C. 460cc.); Title 36 CFR 1.1(p).

In consideration of the foregoing, it is
profeosed to amend § 7.29 of Title 36,
Code of Federal Regulations by addition

- of a new paragraph (d) as follows:

§ 7.29 Gateway National Recreation Area.

(d) Possession or Use of Mineral or
Metal Detecting Device. Possession or
use of a mineral or metal detecting
device is allowed at Jacob Riis Park in
the beach area between the boardwalk
and the water line, from Beach 149th
Street to Beach 169th Street, commonly
known as Bays One through Fourteen.
Possession or use of a mineral or inetal
detecting device at any other location-is
prohibited: Provided, That possession of
such a device within a motor vehicle is
permitted if the device is broken down
or packed in such a way as to prevent
its use while in the park areas: Provided
further, That the provisions of this
section shall not apply to (1)
fathometers, radar equipment and
electronic equipment used primarily for
the navigation and safe operation of
boats and airci'aft, and (2) mineral or
metal detecting devices used in pursuit
of authorized mining activities.

Drafting Information -;

The following persons participated in
.the writing of this regulation: Leonard A.

Frank and Donald L. Jackson, North
Atlantic Regional Office, and Robert
Cunningham,-Gateway National
Recreation Area, all of the National Park
Service.

Impact Analysis
The NationalPark Service has

determined that this.document is not a
sigunificant rule requiring preparation of
a regulatory analysis under Executive
Order 12044 and Part 14 of Title 43 of the

,Code of Federal Regulations; nor is it a
major Federal action significantly
affecting the quality of the human
environment, which would require
preparation of an Environmental Impact
Statement.
L J. Hovig,
Acting Regional Director, North Atlantic
Region, National Park Service.
[FRDoc. Dar 32 Filed 11-23-79;, 8:45 am]
BI.iWG CODE 4310-70-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 120

[FRL 1365-6]

Water Quality Standards; Surface
- Waters of the State of Alabama

AGENCY: Environmental Protection
-Agency.

* ACTION-Proposed rules.

SUMMARY. This action proposes water
quality standards to reestablish
previously approved-use classifications
for segments of four navigable
waterways, Five Mile Creek, Opossum
Creek, Valley Creek, Village Creek, and
upgrade th6 use designation of a
segment of Vffilag Creek from river Mile
30 to its source, where available
information indicate that alternative use
designations consistent with the Clean
Water Act are attainable. This action is
separate from final EPA rulemaking
relating to the State of Alabama, in
which EPA proposed use classifications
for 23 stream segments (43 FR 43741,
September 27,1978). Final action on
these streams is expected soon.
DATES: All written comments received
on or before January 25,-1979 will be "
considerd in the preparation of the final

- rule. Public hearing will be held on
January 17,1980, at 7:00 p.m.
ADDRESSES: Written comments should
be addressed to R. F. McGhee, Water
Quality Standards Coordinator, EPA,,
245 Courtland Street NE., Atlanta,
Georgia, 30308. -The hearing will be held
inthe NorthMeeting Room D-J--, 1 Civic

. Center Plaza, Birmingham. Alabama.

FOR FURTHER INFORMATION CONTACT. R,
F. McGhee at the above address,
telephone (404) 881-3012
SUPPLEMENTARY INFORMATION: Statutory
requirement: Section 303(d) df the Clean
Water Act, as amended (Pub. L. 05-217)
(hereinafter the Act) provides that
whenever a state revises its water
qualify standards, or adopts new
standards, such standards must be
submitted to EPA for approval. If EPA
determines that the revised standards
are not consistent with the requirements
6f the Act, it must notify the state within
90 days and specify the changes
necessary to comply with the Act. If the
state's water quality standards are not
brought into compliance with the Act
within g0 days after the date of
notification, the EPA must promulgate
water quality standards consistent with
the Act after proposal and public
comment.

The Agency's regulations for
implementing Section 303(c) of the Act
are codified at 40 CFR 35.1550. Guidance
for these regulations has appeared in
Chapter 5 of EPA's "Guidelines for State
and Areawide Water Quality

- Management Program'Development"
(November 5, 1976; 40 FR 43777;
"Guidelines"), and in a Federal Register
Notice (43 FR 29588--July 10, 1978).

Background
-On October 15,1976, and March 17,

1977, the Alabama Water Improvement
Commission (AWIC) held public
hearings to receive comments on
Alabama's water quality standards
relative to the requirements of the Act,
the 40 CFR 35.1550 regulations and the
Guidelines. Since these hearings, seven
distinct actions have occurred, either by
the State or EPA, leading to this
propdsed'rulemaking.

First, on May 30, 1977, the AWIC
adopted substantive revisions to the
Alabama water quality standards
including changes In the antidegradatlon
policy, mixing zone criteria, waste
treatment requirements, temperature
criteria, use classifications and their
associated criteria and 175 designated
beneficial use classification
assignments.

Second, on August 29, 1977, In -

accordance with Section 303(c)(3) of the
Act, the EPA Regional Administrator,
Region IV, approved the revised water
,quality standhrds adopted on May 30,
1977, except for specific use
designations for 5? Stream segments,
and for Section V, Waste Treatment
Requirements pending further
evaluation.

Third, on September 17 and 20, 1977,
EPA Region IV held public meetina to
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provide information to interested
persons on the Agency's action of
August 29,1977, and to receive public
comments on the sections of the water
quality standards which were excepted
from EPA's approval.

Fourth, on September 28, 1977, the
Regional Administrator disapproved 50
beneficial use designations which are
the subject of another rulemaking (43 FR
43741; September 27,1978). The Regional
Administrator approved seven
beneficial stream use designations for
which he had previously withheld
approval including the assignment of the
Agricultural and Industrial Water
Supply Use to segments of Five Mile,
Opossum. Valley and Village Creeks in
Jefferson County, Alabama.

Fifth, on December 19,1977, among
other actions, the AWIC adopted a
revised beneficial use classification.
Industrial Operations, for segments of
Five Mile, Opossum, Valley and Village
Creeks.

Sixth, on January 5, 1978, the AWIC
submitted to the Regional Administrator
the revised water quality standards
adopted on December 19,1977.

Finally, on April 13,1978, the Regional
Administrator disapproved the
assignment of the Industrial Operations
use to Opossum Creek and portions of
Five Mile, Valley and Village Creeks.
Because of this determination and
because the State has failed to take
appropriate action to justify the
downgrading of beneficial use
designations previously approved for
the four stream segments listed herein,
the Agency is proposing appropriate
stream use designations in accordance
with Section 303(c)(4) of the Act.

The State may- (a) Submit adequate
justification as provided by 40 CFR
35.1550(c) for the use classifications
disapproved by the Regional
Administrator, or (b) adopt appropriate
use classifications for the waters listed
in this proposed rule. If the State fails to
act in either manner (a or b), the
Administrator in accordance with
Sectiou 303(c)(4) of the Act will
promulgate the water quality standards
proposed herein, or other standards
which EPA determines are consistent
with the requirements of the Act after
considering public comment.

Statutory Basis and Purpose
Section 303(c) of the Act requires that

State wafer quality standards
* * * protect the public health and

welfare, enhance the quality of water
and serve the purposes of this Act." The
purpose of water quality standards, as
with other sections of the Act is to
achieve the 1983 national-goal, wherever
attainable, "? * * of water quality

which provides for the protection and,
propagation of fish, shellfish, and
wildlife and provides for recreation in-
and on the water " (Section
101(a)}2)).

A water qualitykstandard for a
particular water body basically consists
of two parts: a designated "use" for
which the water body is to be protected
(such as "agriculture," "recreation," or
"fish and wildlife") and a'numerical or
qualitative pollutant concentration limit
(or "criterion") which will support that
use. (A more detailed discussion of
water quality standards Is presented in
EPA's policy statement, 43 FR 29588,
July 10, 1978, and in regulations at 40
CFR 35.1550.)

As noted in EPA's July 10, 1978
statement, EPA's policy with respect to
the designation of individual water
segments for one or more uses is based
on the goal set forth in Section 101(a)[2)
of the Act. It is EPA's policy that uses
consonant with the 1983 goal are the
norm, and that less protective uses may
be allowed only in carefully limited
circumstances related to the
determination of attainability. Thus
EPA's regulations require that States
establish water quality standards that
will achieve the 1983 goals-where
attainable and maintain water uses
currently being attained (40 CFR
35.1550(c) (1) and (2)). If the currently
designated use cannot be attained.
however, that use may be downgraded.
but only upon a demonstration that the
designated use is "unattainable"
because:

(1) Of natural background;
(2) Of irretrievable man-induced

conditions; or
(3) Achievement of the designated use

would require application of effluent
limitations for existing sources more
stringent than those required pursuant to
section 301(b)(2) (A) and (B) of the Act
(even assuming implementation of "best
management practices" for nonpoint
sources) and imposition of such extra
controls would result in substantial and
widespread adverse economic and
social impact (40 CFR J 35.1550c)(3)).

As explained below, EPA's action
today follows these policies. Since the
State has not submitted information to
demonstrate.that water quality
consistent with the Agricultural and
Industrial use classification is not
attainable in these segments in '

accordance with 40 CFR 35.1550(c)(3),
EPA is proposing to reinstate the former
designated uses except for the segment
of Village Creek from River Mile 30 to its
source. For that segment of Village
Creek. site specific studies indicate that
the higher use classification of Fish and
Wildlife is attainable, at no extra cost.

through the application of minimum
technology-based treatment
requirements and improved operation of
existing treatment facilities. EPA is.
therefore, proposing to upgrade that
segment to a Fish and Wildlife
classification. EPA will review all
information that Alabama may submit
in support of the downgradings, as well
as all public comments, before
promulgating a final rule.

The Agency's Proposed Rule

The proposed rule would reestablish
designated use classifications
downgraded by the State without
adequate justification, and upgrade one
segment which available scientific and
technological data indicate can achieve
the higher use with current treatment
requirements.

Three water use classificdtions are of
concern with respect to the four creeks
evaluated: (1) Fish and Wildlife (2)
Agricultural and Industrial Water
Supply and (3) Industrial Operations.
The Fish and Wildlife classification
established in Alabama's standards
requires that "the waters will be
suitable for fish, aquatic life and wildlife
propagation." With respect to toxic
substances attributable to sewage
industrial wastes or other wastes, the
requirements incorporated in Alabama's
standards are that such substances be
lmilted to "only such amounts, whether
alone or in combination with other
substances, as will not: be injurious to
fish and aquatic life including shrimp
and crabs in estuarine or salt waters or
the propagation thereof; not to exceed 1-
10th of the 96-hour median tolerance
limit for fish and aquatic life including
shrimp and crabs in salt and estuarine
waters, except that other limiting
concentrations may be used when
factually justified and approved by the
Commission."

Requirements of the Agricultural and
Industrial Water Supply classification
provide that "the waters except for
natural impurities which may be present
therein, will be suitable for agricultural
irrigation, livestock watering, industrial
cooling waters, and fish survival." Toxic
substances are limited to "only such
amounts as will not render the waters
unsuitable for agricultural irrigation,
livestock watering, industrial cooling.
and industrial process water supply
purposes, and fish survival, nor interfere
with downstream water uses."

The Industrial Operations
classification applies to those waters
used as "industrial cooling and process
water supplies and any other usage,
except fishing, bathing, recreational
activities including water contact sports
or as a source of water supply for
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drinking; or food-processing purposes."
Toxic substances are limited to "only
such amounts as will not render the
waters unsuitable for industrfal cooling,
and'industrial process water supply
purposes.nor interfere with downstream
water uses."

The most important differences
between. the three alternative-
designated uses are that concentrations
of the toxic substances (1) cannot
interfere with aquatic life or wildlife
propagation in fish and wildlife streams:
(2) cannot interfere with fish survival in
agricultural and industrial water supply
streams; (3) cannot interfere with
downstream uses in industrial operatoi
streams. The Fish and Wildlife -
designated use for a portion of Village
Creek requires more stringent water
quality criteria than the Agricultural and
Industrial Water Suppl use and both of
these, designated uses require more
siringent water quality criteria than the
Industrial' Operations designafed use.

From January 1978 througl.september
1978 the Surveillance andcAnalysis
Division of EPA. Region IV conducted
biological and chemicalstudies of the
four streams subject to tisrulemakipg.
The purpose of the-studies was to,
characterize and test the quality of Five
Mie,, Opossum,,Valley, Village creeks,
and wastewater discharges they receive'.
EPA used the data, from these studies to
identify and quantify significant toxic
compounds; and to develop in-stream
criteria, concentrations which would
reflect the degree. of protection
associated with the designated uses,
under consideration. Following the
determination of maximum pollutant
concentrations for critical parameters.
allowable quantities and needed
reductions in critical pollutants-were
determined for each point-iource
discharge. EPA then compared the
treatment necessary to achieve these
reductions and- the costs involved, and
determined thatthe designated uses
proposed in this rule are-attainable.

EPA's analysis indicates that water'
quality levels supporting Agricultural
and Industrial uses in Opossum and
Valley Creeks. plus Village Creek fromi
Bayview Lake to River Mile,30-can be
achieved with improved operation. of
existing facilities. and the application. of
minimum, technology-based controls. In.
Five Mile Creek,. achievement of this-
water quality may also. require
installation: of activated sludge
processes-by two- discharges. Finally.
EPA's review indicates that the Fish-and
Wildlife classification can be achieved
in the s6gment of Virage Creek fron
River Mile,30 to its source with.
minimunt treatmentrequiremento No,

information is availabIe- to refute this
conclusiom Since the Fish and Wildlife
clas~ificatibn can be achieved in this
segment of Village Creek without

,placing additional restrictions on the
dischargers, EPA is, proposing that this
segment of Village Creek be so
designated.

Economialmpacts.

Assessment of-the estimated
economiicimpact of projected point
source abatement controls necessary to
achieve the proposed designated uses
was based on an analysis of projected
reductions in pollutants for certain
affected dischargers and the estimated
costs of necessary controls. The state
provided no economic justification for
establishing the-less stringent use that it
adopted.

Based upon available information,
EPA determined that two dischargers,
located on FiveMile Creek where the
Agency is proposing to reinstate the
previous Agricultural and Industrial
Water Suppi'use designation, maybe
affected by-the proposed rulemaking.

'These point source dischargers may
have to-install additional wastewater
treatment technology to meet the
proposed water quality standards -

Ifadditional treatment becomes
necessary, it is estimated that costs for
such improvements could amount to,
approximately $600,000--$1.4 million in
construction costs and $300,000-to
$900,000 per year in total annual costs.

Under Executive Order 12044 EPA is
not required to perform a regulatory -.
analysis (43"FR 12661; March 241978) on
thisproposed reglation.

PublicHearings -

The Agency plans tohol-a public
hearing in-Birmingham, Alabama.

The hearing will be. held from 7:00 pm
on Januafy 17, 1979 in the North
Meeting RoomJ3 {, I Civic Center Plaza.
Requests to make oral statements
should be forwarded to: R. F. McGhee,
Water Quality Standards Coordinator,.
EPA,. 345 Courtland Street, NE, Atlanta,
Georgia 30308- Both oral and written
comments wil b e accepted at the

hearing. The hearing officer reserves tho
right to fix reasonable limits on the time
allowed for oral presentations.

Availability of the Record
The entire administrative record

concerning the Alabama water quality
stdndards described in, this preamble is
available for public inspection and
copying at the Environmental Protection
Agency, Region IV Office, Water
Division, 345Courtland Street, NE,
Atlanta, Georgia, 30308, during norma,
business hours of 8:00 am to 4:30 pm.
The water quality standardsfor .
Alabama, detailed analyses on each
stream segment mentioned herein, the,
correspondence between the AWIC and
Region IV, EPA, the proposed standards

- and othersupporting technical.
information areavailable forinspection
and copying at the-U.S. EPA Public
Information Reference Unit (Room 2922),
401 M Street, SW., Washington, D.C.
20460, during normal business hours of
8:00 am to 4:30 pro.

Under Executive Order 12044, EPA Is
required to judge whether a regulation- Is
"significant" and therefore subject to the -
procedural requirements of the Order or
whetherit may follow other specialized'
development procedures., EPA labels
these other regulations "specialized*." I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive- Order 12044.
(Secs. 101, 303. and 501 of the Clean Water
Act, as amended (33 U.S.C. 1251,1313,1301]),

Dated: November 16 1979.
BarbaraBlum -

Acting Administrator.
Part 120 of Chapter 1. Tile'40 of the

Code of Federal Regulations is proposed
to be amended by expanding §,120.10 as
follows:

The beneficial uses identified ir the
water quality standards revisions
adopted by the Alabama Water
Improvement Commission on, May 30.
1977, and, revised on December 17,1077,
are amended as follows:

§ 120.10 Alabama.
(a).* * *

Basim Stream From T6 Classillcalon

WarrWr- FiveMile Creek- Coalburg.... Ketone Agdrcultual and IndustlaL
OpossumCreek.. Valley Creek-_ It... s Sourco - Agdcultural and r ndutal,
Valley Creek..... County Road, I1W Opossum Creel..... Ag'iculturaland IndushlaL

mles NE of Johns
(River Mile 33).

Vilae Creek - Bayview Lake....- RivorMlal0 AgrWIurat and Wnustal.
I (Ropubrc Stoe.

River Me 30 Its Source.-..... FMsh and Widlr
(Republic Stee)

RfDloc--363 Filed-20-M &ASamr'

BILLINGOODE656O-0Kt -

I III III I I
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40 CFR Part 250

[FRL 1363-7]

Hazardous Waste Guidelines and
Regulations; Extension of Comment
Period on and Clarification of
Supplemental Proposed Rule

AGENCY: United States Environmental
Protectign Agency (EPA).

ACTION: Extension of comment period on
and clarification of proposed rule.

SUMMARY: This notice further extends
for sixty (60) days the deadline for
commenting on EPA's August 22,1979,
proposal to list lead/phenolic sand
casting waste from malleable iron
foundries as a hazardous waste under
Section 3001 of the Resource
Conservation and Recovery Act, as
amended. This notice also amerids
EPA's proposed listing for this waste to
clarify the types of foundry wastes
covered.
DATES: Comments on EPA's proposal to
list lead/phenolic sand casting waste as
a hazardous waste are now due no later
than January 25,1980.

ADDRESSES. Comments should be
addressed to John P. Lehman, Director.
Hazardous and Industrial Waste
Division. Office of Solid Waste [WH-
5651, U.S. Environmental Protection
Agency, 401 M SL, S.W., Washington.
D.C. 20460. Communications should
identify the regulatory docket "Section
3001".

The official record for this rulemaking
and EPA's other hazardous waste
regulations is available at: Room 2711.
U.S. Environmental Protection Agency,
401 M St., S.W., Washington D.C. 20400
and is available for viewing from 9:00
a.m. to 4:00 p.m., Monday through
Friday, excluding holidays.
FOR FURTHER INFORMATION CONTACT.
Mr. Alan S. Corson, Hazardous and
Industrial Waste Division. Office of
Solid Waste (WH-565), U.S.
Environmental Protection Agency, 401 M
Street, S.W., Washington. D.C. 20460,
(202) 755-9187.

SUPPLEMENTARY INFORMATION: On
August 22,1979 (44- FR 49402-49404),
EPA proposed to add "lead/phenolic
sand casting waste from malleable iron

foundries" to the proposed list of
hazardous wastes which the Agency
published on December1I. 1978 (44 FR
58946, 58967-58959). The original
deadline for commenting on this
proposed listing was October 12,1979.
On October 12,1979, EPA extended this
deadline for forty-five (45) days to give
the public an opportunity to review
certain supporting technical data which
were not expected to be available until
mid-October, 1979 (44 FR 589Z3).
Because It now appears that these data
will not be available until late
November, EPA Is extending the
comment period on lead/phenolic
foundry sand casting waste for an
additional sixty (60) days.

Additionally, as a result of public
comment on its proposed listing of
"lead/phenolic sand casting waste from
malleable iron foundries" and Its review
of its background data, EPA is making
several changes-ln this listing. First. EPA
has amended the listing description to
make it clear that the waste stream
which EPA is proposing to list as a
hazardous waste Is lead-bearing
wastewater treatment sludges. Second.
because the only data which EPA
currently has suggesting that ferrous
foundry treatment sludges contain high
concentrations of lead Is from gray iron
foundries, the listing has been amended
to include only gray iron foundry
treatment sludges. Finally, because EPA
has insufficient data on the phenol
content of these sludges, the listing
description has been amended to delete
phenol.

Dated. November 10, 1979.
Barbara Blum,
DeputyAdm&nistrator.

It is proposed to further amendTitle
40 CFR Part 250, Subpart A which was
proposed at 43 FR 58946-58963
(December 18,1978) and amended at 44
FR 49402-49404 (August 22,1979) as
follows:

1. In § 250.14(b)(2) delete '3322-
Lead/phenolic sand casting waste from
malleable iron foundries (T,O)" and
insert in lieu thereof the following:

3321-Lead*bearing wastewater treatment
sludges from gray Iron foundries [TM.
[FR Do 79-3=o Filed U-zs- &- &4am
BILLING CODE Gss-o0-M

FEDERAL COMMUNICATIONS
COMMISSION
47 CFR Parts 0, 61 and 63
[CC Docket No. 79-252; FCC 79-599],
Policy and Rules Concerning Rates for
Competitive Common Carrier Services
and Facilities Authorizations Therefor
AGENCY. Federal Communications
Commission.
ACTION: Notice of Inquiry and Proposed
Rulemaking.

SUMAR.: The FCC is proposing to
reduce substantially the amount of
Information whkch certain non-dominant
communications common carriers must
Include when they propose to change
their-charges or terms of service. Itis
also proposing to reduce the regulatory
burdens on such carriers who seek to
Introduce new, or curtail existing.
service. The Communications Act of
1934 requires that the charges and -
practices of communications carriers be
just. reasonable, and not unduly
discriminatory. Such charges and
practices-or tariffs--are filed with the
Commission and are accompanied by
detailed support material to facilitate
the Commission's analysis. Recently '
many new firms have begun to supply
telecommunications services, making
these markets competitive as between
firms which do not have a dominant
posItion. The FCC stated its belief that it
can rely on marketplace forces to ensure
that the rates and conditions of service
by such firms are lawful. and therefore
proposes to relieve these firms of the
burdens of filing cost support material
with taiff changes. In addition, the
Commission would reduce the
authorization procedures such firms
must undergo to use new facilities or
discontinue existing service. These
proposed rules, when and if
Implemented. would free Commission
resources to address questions raised by
the filings of dominant carriers-such as
AT&T and Western Union--and would
relieve the non-dominant carriers of a
burden which has delayed the
introduction of innovative services. The
Commission also is seeking comment on
whether, and to what extent it can and
should free certain carriers from all
regulation.
DATES: Comments on the specific
deregulatory proposals must be received
on or before February 1,1980, and reply
comments on or before March 14. 1980.
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Comments on the further deregulatory
proposals must be reqeived on or before
February 29, 1980, and reply comments
on or before March21,1980.
ADDRESSES Federal Communications
Commission, Washington. D.C. 20554.,
FOR.FURTHER INFORMATION CONTACT.
Ken Levy, Tariff Division, Common.
Carrier Bureau, (202/632-6917J.

In the matter of Policy and Rules'
concerning rates for competitive
common carrier services andfacilities.
authorizations therefor [CC Docket No.
79-252]

Adopted- September 27,1979.
Released. November 2, 1979.
By the Commission: Commissioners

Ferris. Chairman; and Fogarty issuing,
Separate. Statements;. Commissioner Lee
absent.

, Tableof Contents
Paras;

L Introduction.- -- 1-5
If. Curent Tariff and Section 214 Requirements- 6-10

•11i. The Competitive Marketplace in GeneraL.- It-Is
IV. Industry Structure - 17-28,
V. Current Competition '_ 29-37

A. Voice/Oata Market -_ 29-335
B. Video Relay Market____________ 34-37

VI. Legal Considorations . 38-43
VII. The Proposals._ _- 44-77

=. In General. 44-45
9. Sancton.201(b) 46-50
C. Section'202(a)_. . 51-5
D; Section 61.38 and NoticePeriods- 55-51
E Presumption of Lawfulpess- 59-62
F. Section 214... 63-73'
G, Video Relay Carders - 74-77'

VIIL Applicability 78-90
DL Sumnmaryand Implementation - 9T-93;
)L Dispositior of Pending. Dockets and Related.,

Complaints, 94-9I-
X' Futher Deregulatory Options 9-12C
XIL Ordering Clauses ' 121-

126,

Appendices '

Appendix. A-Proposed Rules
Appendix B -Discussion of Video

Relay Ratemaking Methodology
Appendix C-Questions to be

Addressed by Commenting Parties
Appendift D-Reporing Requirement.

forEligible Carriers -

I. Introduction
1. Notice is hereby given of

commencement of an inquiryinto the
ratemaking procedures and methids
applied to competitive carriersPrvidfnl
domestic services ind certain other
aspects of our regulation of sucli
carriers. Also, we are commencing a
rulemaking proceeding pursuant to
Section' 553 of the Administrative
Procedure Act 5 U.S.C. § 553, to
consider amendment of our tariff filing
requirements for such common. carrier
services as well as other rule changes
relating to facilities and service
authorizations. While the established
carriers I provide competitive

'The term "established'carriers" is used
throughout this Notice to describe those interstate,
telephone and telegraph carriers which
predominated in the industry prior to our

communications services in addition to
those services which: are essentially
.non-competitive,. the primary focus of
this proceeding will be on the so-called-
-specialized-common carriers (SCCs),
domestic-satellite carriers (Domsats),
resale (including value-added) carriers,
and miscellaneous. common carriers
(MCCs]. For convenience sake, we shall
often refer to these carriers thiroughout
this proceeding as Other Common
Carriers (OCCsI.As willbe discussed
later, these carriers offer a variety of
services and competenot oflywith each
other but with the established carriers
as well.

2. Commencement of this proceeding
is deemed appropriate becauie of
changes which have occurred irr the
dbmestic telecommunications industry
in recent years. Primarily as aresult of
technological and regulatory
developments, the telecommunications
industry has evolved from one
dominated-by a few large entities where
service was provided largely on a
monopoly basis to one where a degree
of competition now exists for the
provision of some communications
services.However, our efforts to assure
just and reasonable and otherwise
lawful rates ir a competitive
marketplace by applying the rules and
procedures we established to regulate
the rates chargecT by-carriers operating
in amonopoly market seem to have
resulted in unnecessary regulatory
burdens- and retarded some of the cost
and servicebenefits anticipatedwhen
we adopted our general policies. favoring
competition. In general, we propose the
establishment of different regulatory
rules, policies and practices to be
applicable to carriers depending upon
the extent of their market power, ability
to cross-subsidize unlawfully among
their services, and other relevant
factors. We are-also proposing certain
changes ir our Section 214policies,
practices andrules as applied to
domesticcompetitive carriers which
more accurately reflect the developing"
competitive realities.2 Among ourgoals
in this proceeding are toAinvestigate and
to deregulate so far as possible
consistent with the public interest in the
emerging competitive
telecommunications market.

3. The first proposal wouldrelieve the
competitive carriers of the requirements
of § 61.38 of the Rules which now
mandates the submission of cost support
data for all tariff filings. As explained
more fully below, it appears that these
requirements, as applied to non-
Specialized Common Carrier Services, 29 F.C.C. 2d
870 (19fl), recon. 31 F.C.C. 2d 1106 (1971), affd sub
nom. Washington Utilities and Transportation
Commission v. FCC, 513 F.2d 1142 (9th Cir. 1975),
cerL denied, 423 U.S. 836 (1975).

-See paras. 63-73, infra.

dominant carriers, are not only
unnecessary but obstructive to our
statutory responsibilities under the Act,
Consistent with ourtentative belief that
competitive carrier rates are highly
unlikely to contravene the Act, the
second majorproposal would create a
presumption of lawfulness of these rates
where a petition-to suspend hasbeon
filed. The thirdprinciple change,
proposes to minimize the current
burdens imposed on the non-dominant
carriers under Section 214, and would
permit these carriers to file for
Commission certification for
construction and circuit extensions in a
single application. Burdens of
discontinuance certification are also.
minimized. Fourth, questions are raised-
whether the current market structure of
video relay carriage warrants different
treatment of these carriers under these
proposals. Finally, certain further
options' of a more fundamental
deregilatory nature are opened for

-inquiry. These options raise issues of
whether the Commission can and should
forbear from regulation of the non-
dominant carriers and (2] reconsider the
definition of "common carrier" with the
effect of excluding certain entities from
the proscription of the Act.

4. OurFirst Report in Docket No,
20003, Customez'nterconnectfon; 61
F.C.C. Zd 766 (1976J," contains a detailed.
discussion of the emergence of
competition in the'domestic
telecommunications industry. The
record in thatproceeding if incorporated
by reference here, and we refer
interested persons to it for background.
Briefly, we note that prior to our recent
policy of allowing competitive entry, the
only significant entities providing
domestic interstate telecommbnications
services had been the American
Telephone, and Telegraph Company
(AT&T) which, through its Bell System
companies in cooperation with the
independent telephone companies, has
provided interstate telephone service,4
the Western Union.Telegraph Company
(WU9 which has provided public

3Docket No. 20003 Is an on-golnginqhIry Into the
effects of our policies favoring competition in
various segments of the telecommunications
Industry, including Interconnection. of customer
provided terminal equipment and provision of
private line services.

41n addition to providing virtually all interstate
telephone service, AT&T and Its associated
operating companies remain the dominant
communications entity providing most local and
Intrastate telephone service. However,
approximately 1,600 non-Bell, independently owned-
telephone companies provide about 18% of the
domestic telephone service In the U.S. They
interconnect with the Bell System companies In
providing toll telephone and other services on a
non-competitive or cooperative basis. Customer
Interconnection, supra, 61 F.C.C. 2d at 794-05,

I I I I
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message telegram service (PMS),s and
the MCCs which have provided video
relay services primarily to CATV
systems. rIn a series of decisions
beginning with Allocation of
Frequencies in the Bands above 890 AMc,
27 F.C.C. 359 f1959), recon. 29 F.C.C. 825
(1960). we have established a policy
favoring alternatives to the services
traditionally offered only by the
telephone and telegraph companies. See
Microwave Communications Inc., 18
F.C.C. 2d 953 (1969), recon., 21 F.C.C. 2d
190 (1970); Specialized Common Carrier
Services, supra; Domestic
Communications Satellite Facilities, 35
F.C.C. 2d 844 (1972), recon., 38 F.C.C. 2d
665 (1972); Packet Communications, Ina,
43 F.C.C. 2d 922 (1973); Graphnet
Systems, Inc., 44 F.C.C. 2d 800 (1974),
Resale and Shared Use, 60 F.C.C. 2d 261
(1976], recon., 62 F.C.C. 2d 588 (1977),
off'd sub nom, AT Tv. FCC, 572 F.2d 17
(2d Cir. 1978), cerl denied, 99 S.Ct. 213
(1978).

5. In this Notice we set forth in some
detail our observations, experience and
analysis regarding the industry, the
extent of competition, the problems
which have occurred from application to
competitive carriers of rules premised
on monopoly conditions, and proposed
changes in those rules and policies to
reflect the emergence-and developing
nature of competition and the varying
degrees of regulation needed within the
present and reasonably foreseeable
industry structure. We believe that the
information received during the course
of this proceeding will enable us to
choose new approaches to rate, tariff
and facilities regulation of carriers
offering services where competition
exists and which will promote, rather
than hinder, the evolution of a more

5Western Union has provided telegram service on
a monopolybasis since 1943 when the
Communications Act was amended to enable WU
to merge with PostalTelegraph Cable Company,
then a competing provider of telegraph service.
However. the Commission recently concluded a
rulemaking proceeding in which it decided to allow
open entry into the domestic public message
telegram service [PMS]. See CC Docket No. 78-98,
Graphnet Systems nc.. 67 F.C.C. 2d 1059 (1978).
Report and Order. 71 FCC 2d 471 J1979). Notice of
Inquh.a FCC 79-442 (released July 23,1979). Also.
WU has. since 197. been the sole provider of
domestic Telex andTWX services, having acquired
AT&Ts TWX service in addition to its own Telex
service. The applicability of this proceeding to IWU
is discussed further at Part VIIL infrc.

6Aside from these carriers, the other major
category of carriers whose rates have been subierci
to our regulation [prior to entry by the OCCs) are
the international record carriers (IRCs} and the
Communications Satellite Corporation (Comsat).
Although international services may be, in some
respects, competitive, their characteristics tend to
be considerably different. Therefore. this
proceeding willnot address international policies
(except to the extent that the domestic portion of
international services maybe affected).

competitive marketplace and related
consumer benefits.
II. Current Tariff and Section 214
Requirements

6. Our authority to regulate the
charges and services of communications
common cafriers is contained in Title 11
of the Communications Act of 1934
(hereinafter the Act). Section 201(b) of
the Act, 47 U.S.C. § 201(b), provides that
all charges, classifications, practices
and regulations for such services shall
be "just and reasonable."7 Section
202(a), 47 U.S.C. § 202(a), prohibits
charges, classifications, qnd practices,
that are unduly discriminatory or -

preferential. These sections contain the
statutory standards by which we have
judged the lawfulness of all carriers'
rates and service regulations. Our
current rules contain provisions which
were adopted some time ago to assist us
in our efforts to fulfill these statutory
objectives.

7. For example § 61.38 of the Rules, 47
CFR § 61.38, "Material to be submitted
with letters of transmittal by filing
carriers," requires submission of certain
support material and economic data.
That rule was adopted in 1970, when
very few services were offered on a
competitive basis. See FinalReport and
Order in Docket No. 18703, Tariffs-
Evidence, 25 F.C.C. 2d 957 (1970). As
discussed in Tariffs-Evidence, § 61.38's
cost support data requirements were
enacted at that time to provide
information to assist us in evaluating the
lawfulness of tariff filings. 25 F.C.C. 2d
at 965. The rule was, in part, a
codification of exlsting informal policy
or procedure whereby we would request
cost information from certain carriers
relative to their major tariff filings. At
the time this rule was proposed (in 1969)
the only carriers involved (except for the
IRCs and the MCC video relay carriers)
were the established carriers whose
various servies were offered essentially
on a non-competitive basis. For those
carriers, information with respect to
revenue/cost relationships, as required

7 Section 201(b) states. In pertinent part: All
charges, practices, classifications and regulations
for and in connection with such communication
service. shall be just and reasonable, and any such
charge, practice. classification. or regulation that Is
unjust or unreasonable Is hereby declared to be
unlawful.

' Section 202(a) states that: It shall be unlawful
for any common carier to make any unlust or
unreasonable discrimination in charges. practices.
classifications, regulations. facilities or services for
or in connection with like communIcatlon service.
directly or indirectly, by any means or device, or to
make or give any undue or unreasonable preference
or advantage to any particular person, class of
persons, or locality, or to subject any particular
person, class of persons, or locality to any undue or
unreasonable prejudice or disadvantage.

by § 61.38, was essential in evaluating
the justness and reasonableness of rate
levels and rate structures. By the time
that we finalized our decision in Docket
No. 18703, our initial policy of
competitive entry for the SCCs had been
adopted but, of course, not significantly
effectiated by interested carriers. On
reconsideration, we noted that the
necessity for cost support data also
existed where a carrier sought to offer a
competitive service. However, we were
careful to point out in this regard the
circumstances where 61.38 data might
be most useful Thus in Tariffs-
Evidence. 40 F.C.C. 2d 149 (19731. we
stated:

We have found that it is particularly
Important to obtain the data required by our
rules whee questions are raised as to
whether a new or reduced rate competitive
service is being cross-subsidized by other
services and whether there is factual support
for allegations of anti-competitive impact
from such rates.

40 F.C.C. 2d at 153. We indicated in
our orders adopting the rule we would
either grant waivers or amend the rule
based upon the experience gained with
its application. See 25 FCC 2d at 966 and
40 FCC 2d at 154-155. In the several
years since § 61.38's adoption and the
emergence and continued development
of competition, we have gained
considerable experience with its
application to the filings of the newly
emerged SCC, Domsat, resale andMCC
carriers, as well as its application to
established carrier filings.

8. As set forth hereinafter.' with
respect to OCCs offering only
competitive services, we have found
that strict application of the
requirements of § 61.38 has been of little
use to the Commission in determining
the lawfulness of their tariffs. This is
due to the fact that for the competitive
services offered by OCCs conditions in
the marketplace usually play a
determinative role in controlling the
lawfulness of rate levels and rate
structures within the meaning of -
Sections 201(b) and 202(a) of the Act. On
the other hand. we have found § 61.38
data essential for holding accountable
carriers offering both monopoly and
competitive services.'OBecause
marketplace factors play such a large
role in determining the rates that OCCs

'Se Parts IlL IV and V. inf=.
"Throughout this discussion. we generally use

the term 'monopoly' to refer to markets or services
where tere is little orno effectie competition or
where a carrier has substantial market power. As a
result of NCI Telecommunicotions Cor. v.FCC
581 F.2d 3a5 (D.C. Cir. 1977]. cerL de fed. 434 uS.
1040 (1M") (Execunet 1). we recognize that, at this
date. Instances of legal monopoly. Le. where enhT
Into a market or initiation of a service is restricted
by governmental authorities, are very limited.
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can charge for competitive services, the
amount and type of information that the
Commission needs to fulfill its statutory
obligation to insure that OCC rates are
-lawful is different from that it must,
receive from a carrier which offers both.
monopoly and competitive services.
Thus, we propose herein to relieve
OCCs of the requirement to file § 61.38
data but to retain that requirement for
dominant carriers. ,

9. We have also found that strict
application of the requirements of
§ 61.38 to the tariff filings by-the OCCs
has had inhibiting effects on their
service offerings. In addition to the costs
such regulation itself imposes (see para.
97 infra), our recent experience has
shown that the OCCs' efforts to
implement innovative services and
pricing often have been impeded by'
petitions to reject or suspend their tariff
filings. These petitions usually are filed
by carriers offering comparable or
competitive services. Indeed, the records
of our Common Carrier Bureau reveal
that approximately three-quarters of the
petitions to suspend or reject filings of
OCCs come from competing carriers,
and not customers. The arguments made
to support these requests are usually
premised upon technical deviation from
the cost support requirements of § 61.38.
In many, if not most, cases, it is
apparent that these petitions are being
used by competitors as a dilatory tactic
to postpone commencement of service'
or rate changes by competing carriers.

Our concern about this plethora of
apparently protection motivated
challenges to tariff filings was
articulated recently in RCA American
Communications, Inc., 69 F.C.C. 2d 426
(1978), a case in which we consolidated
for investigation tariff offerings of
several domestic satellite carriers.
There, we stated:

Ci9nerally,' these transmittals propose
either new services or lower rates for existing
services. It has long been Commission policy
to allow competition among carriers of this
sort, to stimulate Innovative techniques and
services and lower rates. We have also
stated our policy of exercising regulatory,
flexibility for these carriers, to permit
reasonable freedom to compete. We..have not,
however, specified in any consistent way the
limits of that flexibility, or which practices
may be accepted as just and reasonable
within the context Of an orderly competitive
market. Largely for that reabon, we have
instituted a number of investigations of
proposed tariffs in response to petitions by
competing carriers, includiig the -
investigations of the six tariffs captioned
above, Some of the carriers' petitions have
addressed issues of genuine concern to
customers and to the public gererally, but
many others have challenged the'details in
the cost support material. Some petitions

.seem qlso to be filed to some degree as a sort

of competitive harassment. In any even, these
filings and petitions impose major and costly
burdens upon the carriers and the
Commission, burdens which could be
reduced substantially if the proper scope and
limits for our exercise of regulatory concern
toward the tariffs of these cArriers were more
clearly defined. We could reduce the burdens
of regulation and give greater effect to fair
competition, while directing odr attention to
matters of more substantial importance.

69 F.C.C.-2d at 433. In our judgment, 'it
is an incongruous situation where
entrants into the competitive portion of
a regulated industry-attempt to interfere
with each other's efforts to compete in
the marketplace by resorting to rules
ahd procedures which should be used to
aid the Commission in protecting the
public from unjust, unreasonble and
unduly discriminatory pricing by
carriers with market power in those
segments of the industry where,
competition is largely absent.

We believe, however, that this
proceeding may result in an approach to
regulating the OCCs' tariffs whereby
legitimate questions concerning their
lawfulness can be adequately resolved
while relieving these carriers from the
burden of having to withstand even the
most specious challengesto their service
offerings. Although we focus here on
challenges to the OCCs' tariffs, we are
also concerned, of course, with any
tariff challenges that may be purely
dilatory. We are not unaware that one
effect of the proposals herein may be to
continue to subject dominant carriers to
such spurious petitions, while relieving
the non-dominant carriers 'of this
problem, and thereby working some-
asymmetry. We hope that resolution of
two recently instituted proceedings will
serve to remedy this in large part. Notice
of Inquiry in CC Docket No. 79-245,
Manual and Procedures for the
Allocation of Costs, FCC 79-562
(released September 28,1979); Notice of
Inquiry and Proposed Rulemaking in CC
Docket No. 79-246, Private Line Rate,
Structure and Volume Discount
Practices, FCC 79-565 (adopted
September 20,1979]. Also see discussion
at para. 85, Infra.

10. In addition to addressing changes
in § 61.38, we also intend to reduce'the
regulatory burdens related to Section
214 of the Act, 47 U.S.C. § 214, for
competitive carriers.11 To promote a

'1 Section 214 provides, in relevant part-
(a) No carrier shall undertake the construction of

a new line or an extension of any line, or shall
acquire'or operate any line, or extension thereof, or
shall engage in transmission over or by means of
such additional or extended line, unless and until
there shall first have been obtained from the
Commission a certificate-that the present or future
public convenience and necessity require or will
require t4e construction, or operation, or

competitive market and the related
consumer benefits, such as service
diversity, we believe the Commission
has considerable flexibility to reduce or
eliminate many of the application
requirements and constraints flowing
from its past interpretations of Section
214. As discussed below, we propose to
do this through modified notice or
reporting procedures or other less costly
alternatives which take into account the
dynamics of the competitive
marketplace. The barriers to free exit
from the market josed by the present
interpretations could also be altered do
as to end yet another deterrent to
competition by potential entrants. More
specifically, under this option we would
propose to reduce the Section 214 filing
requirements to include only the initial
authorization of a carrier and a listing of
the communities to be served.
Additional channels could be added to
those cities by riling reports but without
additional authorization. Our detailed
proposals in this regard are discussed at
paras. 63-73 infra.

M. The Copapetitive Marketplace in
General

11. Competition in the provision of
telecommunications services and
facilities has been steady growing as a
result of Commission action. 12 In the
past two decades, a number of
telecommunications markets have been
opened to competitive entry. In Above
890 and in the Specialized Common
Carrier decisions, Supra, firms have
been authorized to enter certain
intercity telecommunications markets by
constructing terrestrial microwave
facilities. The Domsat decision, supra,
opened the way for satellite competition
in voice, data and video markets. Our
Resale and Shared Use decision, supra,
and other prior decisions further
broadened the possibility of competition

construction and operation of such addition or
extended line.*

No carrier shall discontinue, reduce or impair
service to a community, or part of a community.
unless and until there shall first have boon obtained
from the Commission a certificate that neither the
present nor future public convenience and necessity
will be adversely affected thereby, * *

Basically, Part 63 of our Rules, which Implements
Section 214. requires carriers to obtain prior
authorization from the Commission for the
construction or lease of interstate lines and the
Initiation of service, or termination of service
offerings. These requirements have been more or
less applied uniformly to all carriers regardless of
their industry position and competitive posture.

22For discussions of the concept of wokkable
competition and Its elements, see Clark, J.M..
"Toward a Concept of Workable Competition," Vol.
XXX, American Economic Review, June, 1040, pp.
241-250 andScherer, F.M., Industrla Markot
Structure and Economic Performance. Rand
McNally Publishing Co., Chicago, 1970, pp, 20-30,

I
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in these markets by allowing brokerage
ndvalue-added communications.

services to be provided with a minimum
of capital investment. Communications
equipment competition has been
fostered by the Hush-a-Phone and
Carterfone decisions and the related
equipment registration program. See
Hush-a-Phone v. U.S., 238 F. 2d 266 (D.C.
Cir. 1956); Carterfone, 13 FCC 2d 420
(1968). recon. denied, 14 FCC 2d 571
(1969).

12. We expect this trend to continue.
In ComputerInquiry f, 72 FCC 2d 358
(1979), among other proceedings, we
hope to establish rules that will promote
even more competition, diversity, and
associated consumer benefits in the
evolving market for data
communications and equipment. MTS/
WATS entry is an established fact(see
the Execunet litigation, supra). Similarly,
MTSIWATS Market Structure Inquhy
CC Docket No. 78-72, FCC 29-545, is an
example of a proceeding where we may,
among other things, determine MTS/
WATS entry policy, and whether and to
what extent MTS/WATS will be
provided on a sole source or competitive
basis, while proceeding to establish
conditions necessary to ensure non-
discriminatory access to local telephone
exchanges by all intercity carriers.

13. In view of the dynamic nature of
the industry and the changes it has
caused we are addressing in this Notice
the degree of regulation that is now
needed to fulfill our statutory obligation
to ensure that the rates charged by
competitive carriers are just and
reasonatle and are not unduly
discriminatory or preferential.
Consequently, we are inclined to look at
the market in terms of the existing
market power of a carrier and the extent
of actual and potential competition that
exists. A carrier which provides a
monopoly service iias the ability in the
absence ofregulation. to set prices
significantly above costs, limited
primarily by the elasticities of demand
for the service. Such carriers are not
here being considered for deregulation.

14. On the other hand, carriers
engaging onlyin the provision of
competitive services do not normally
possess market power, i.e., they do not
have the ability to establish and
maintain rates that are significantly
above or below the marketplace price. If
such a-carrier attempts to sell at above
the market price, it is likely to lose
customers to its competitors. Ifa
competitor's costs remain above the
market price, which over the long run
should be cost related, then that
competitor will likely leave the market
as an inefficient provider. Even on the

basis of successful product or service
differentiation, such a firm's pricing is
likely to be challenged by other
competitors who attempt to match or
surpass it in terms of product or service
quality. Moreover, the competitive
carrier has no incentive over the long
run to price below its costs since it has
(1) little expectation of achieving
monopoly status and thus recoupling its
losses through future monopoly rents
and (2) no monopoly service from which
to finance the necessary subsidization.
Even where the competitive carrier is
affiliated with a company having some
market power in unregulated markets,
cross-subsidization is not a costless
strategy in the absence of effective rate
base regulation. See discussion at 148,
infra.

15. We recognize that there may be
substantial differences among current
and potential suppliers of interstate
services in terms of market power, the
ability to cross-subsidize unlawfully,
and the range and characteristics of
services offered. However, we believe
we now have sufficient experience with
competitive c arriers and the markets in
which they operate to draw meaningful
distinctions such that we can initiate
changes in rate and Section 214
regulation which more accurately reflect
the emergence and developing nature of
competition. We further believe these
regulatory changes will result in greater
competition, service diversity and
related consumer benefits. To assist
interested parties in framing comments
we will first provide an analysis of the
current and prospective industry
structure (Part IV) and the extant and
potential competition (Part V). Parties
are to comment on this analysis and the
proposals in Part VII, which we believe
warrant prompt implementation. See
Appendix C for details of the type of
information we request. The
deregulatory options in Part XI will be
considered for longer term deregulation
purposes. Based upon the record
developed herein we will determine the
maximum deregulation consistent with
the public interest and our regulatory
responsibilities set forth in the
Communications Act of 1934.

16. Modem economic learning also
affords us the opportunity to draw
conclusions as to the need for continued
regulation in this area. An examination
of industry structure, based on our
experience as well as relevant
information expected to be received in
the comments, should provide a
sufficient basis upon which to make
such judgments. We do not believe that
complex performance analyses of each
of the various markets would facilitate

or significantly enhance this process
further. We also recognize that no
matter how thorough an analysis is
made that we are nonetheless dealing
with a dyfiamic situation that is not
susceptible to a precise, stable
diagnosis. Despise such limitations, we
believe that a sound decision, made in
the public interest, can be reached
based on our experience with the
industry modem economic teachings,
and the.comments received in the course
of this proceeding.

IV. Industry Structure

17. Any meaningful discussion of the
domestic telecommunications industry
must begin with the industry's dominant
entity, AT&T. The Bell System, including
its 23 associated telephone companies,
Western Electric, Bell Laboratories and
its Long Lines Department, had assets in
1978 totalling $103.3 billion, operating
revenues of S41.0 billion, and net plant
valued at $90.4 billion)1 See our Final
Decision and Order in Docket No. 19129,
Phase II, Ameican Telephone and
Telegraph Co., 64 F.C.C. 2d 1 (1977), for
a description of the Bell System's
corporate structure.

18. In additidn to being the provider of
local and toll telephone service,
including interstate Message
Telecommunications Service (MTS) and
Wide Area Telecommunications Service
(WATS) in conjunction with the
independent telephone companies, it is
by far the largest provider of private line
telecommunications services, including
point-to-point data transmission and
transmission of television broadcast
programming. Bell provides substitutes
for virtually every service offered by the
OCCs and dominates nearly every
service market. Further, the Bell System
Companies provide interconnection
facilities used by the OCCs for delivery
of many of their services. Hence, most
OCCs who compete with AT&T also are
reliant upon it for interconnection in
order to originate and/or terminate their
services. While the obligation of AT&T
to provide the necessary interconnection
facilities has been established. Bell i
Telephone Company of Pennsylvania v.
FCC, 503 F.2d 1250 (3d Cir. 1974). cart
denied, 422 U.S. 1026, reh. denied, 423
U.S. 886 (1975); MCI
Telecommunications Corp. v. FCC
(Execunet Ii]. 580 F.2d 590 (D.C. Cir.)
cerL denied, 99 S.Ct. 733 (1978), the
appropriate levels of charges and terms

"An-can Teleph o and Teleftaph Compeny
(AT&27. lrs"A a e portStatstics of -
CommzfcaOI oM n omm Caer 1977. Federal
Communcations Comm ion. See arso mw
dlscusions in Docket No. 20oo3. Customer
lnterconnedion. supr.
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of service-for those facilities are often in
dispute. e -

19. The only established carrier
,providing domestic telegraph
communications services is th Western
Union Telegraph Company' (WU]. WU
has, until very recently (see note 5.
supra) provided public message
telegram service, as a de fure monopoly.
In addition, it has vrtually no domestic
competition in the provision of its
switched record Telex-TWX services.
Like A. T. & T., WU also offers various
private line and video relay services 14

in competition with the OCCs. Included
among these are services provided over
its Westar satellites and terrestrial
microwave systems. ,

20. The OCC's are generally of four
basic types. These are: (1) the SCC's
(specialized comnnon carriers, also
referred to as terrestrial microwave
carriers); (2)'the Domsats (domestic
satellite carriers); (3) resale (including
value added) carriers;.and (4) the MCC's
(also known as miscellaneous common
carriers or video relay carriers). 15For
purposesof this discussionj we have
chosen to describe these groups of
carriers based primarily upon their
methods of transmiission.The nature of
their services often overlap and often
are competitive (to varying degrees)
with one another and with the
established carriers regardless of basic
system characteristics. For example, the
SCC's, Domsats and resale carriers all
offer prirate line voice and data service.
Both the Domsats and the MCC's
provide transrizission of video and audio
signals. After discussing some of the
entrants by facilities category, we shall
discuss generally the services offered by
the OCC's.

21. First, we shall consider the
specialized common carriers. These
carriers provide terrestrial point-to-point
voice and data (analog and digital)
communications primarily via their own
microwave transmission facilities. Most
of these carriers have 4lso recently
expanded their offerings to include

"By video relay service, we mean the
transmission of the complete television signal
Including video and associated audio.

"In addition to the aforementioned classes of
carriers, there are the radio common carriers
(RCC'e). However, they will not be included in this
proceeding. The RCC's provide mobile radio
telephone service in competition with Bell and the -

independent telephone companies. For the most
part, the services provided by such carriers are
exchange In nature and are not of the type being
considered hereii. Also. there are carriers in the
Mutpoint Distribution Service (MDS)'which at the
present time appear to be providing primarily local
distribution of closed circuit video signals. To the
extent that such service may be interstate and
subject to our rate regulation, we may wish to
conduct a separate proceeding at some future date
to assess whether any of the changes proposed
herein should be applicable to these carriers.

switched services and, in some cases,
MTS/WATS equivalents. Non-telephone
company common carriage by
microwave transmission came into
being in 1969 with our grant of the
applications of Microwave"
Communications, Inc. (now MCI
Telecommunications Corp.) to provide
microwave transmission service
between Chicago, Illinois and St. Louis,
Missouri. Microwave Communcations,
.inc., supra. MCI has grown to offer
coast-to-coast service as has Southern
Pacific Communications Co. (SPC). In
addition, several others, e.g., United
States Transmission Systems, Inc.,
Western Telecommunications, Inc. and
CPI Microwave (now owned by WU),
provide service on a regional basis.

22. Currently, three entities provide
domestic satellite services entirely via
their own facilities including satellites
and earth stationq. These'are RCA
American Communications, Inc. (RCA
Americom), Western Union, and the
jointly provided system of A. T. & T. and
GTE Corporation (A. T. & T./GSAT).
Both RCA Americom and WU provide a
full complement of voice, data and video
private line communications services. 16
In addition, other entities provide
domestic satellite service by combining
their own earth-stations with resale of
satellite capacity obtained from the
underlying satellite carriers. Examples
include American Satellite Corporation,
which has its own transmit and receive
earth stations but leases transponder -
space from WU, Southern Satellite
Systems, Inc. and United Video, Inc.,
both of which transmit distant television
signals to cable television systems via
satellite facilities leased from RCA
Americom. Also,' there exist'receive-only
earth stations whose facilities are made
available on a common carrier basis and
general purpose earth station segments
are available. 17

"sIn our-Domsat proceeding, supra, we restricted
A. T.& T./GTE service offerings to MTS.-WATS
and federal Government service until one of the
following occurred. (a) transponder service on the
other Domsat systems becomes substantially full, or
(b) passage of 3 years from Comstar's
commencement of operations. The restriction

- terminated on Jly 23,1979. See Establishment of
Domestic Communications Satellite by Non-
government Entities, FCC 79-443 (released July 25,
1979).

7 Satellite Business Systems, Inc. (SBS), a
partnership of subsidiaries of IBM Corp.. Comsat
General Corp. and Aetna Life and Casualty
Company, was also authorized to develop a Domsat
system. The Commission's order Is presently under
appeal before the U.S. Circuit Couit of Appeals for
the District of Columbia Circuit However, SBS is
now in a pre-operational stage leasing transponder,
space from RCA Americom for use by IBM, its only
current customer. See United States v. FCC, No. 77-
1249 (D.C. Cir. decided August 29,1978), petition for
rehearing granted January12. 1979, directing
rehearing-before the court en bana.

23. Unlike the specialized common
carriers which transmit communications
via terrestrial microwave, Domsat
systems transmit signals between earth
stations and satellites in geostationary
orbit. Because of the costliness of
developing and launching satellites (in
addition to earth station construction
costs), initial or start-up costs for
Domsat systems normally are
considerably higher than those for
terrestrial microwave systems and they'
cannot so easily be phased in as can a
microwave system. However, unlike
microwave transmission, costs of
transmission via satellite are insensitive
to distance, therefore generally giving
Domsat carriers a cost advantage over
terrestrial transmission for
communications over longer distances.

24. The next category of OCCs we
turn to is the resale or value-added
carriers.'These carriers lease quantities
of circuits from other carriers, primarily
AT&T, and use them to provide service
to their customers.Is As we note below,
these carriers generally use these lines
to make available through the use of
their own switches and computers a
special purlose network that can
transmit data-and facsimile with special
features that are often attractive for
business use. One of these carriers, ITT-
USTS, also provides a service
equivalent to MTS/WATS in
competition with MCI, SPC, and AT&T,
Included among the resale carriers are
those entities that lease Domsat
capacity from underlying Domsat
carriers and resell the transmission of
television signals primarily to cable
television (CATV) systems. As
compared to the SCC and Domsat
networks, investment and construction
delays for resale carriers are relatively
less, thus tending to lower the entry
barriers for this type of carrier.

25. The final category of OCCs to be
discussed is the miscellaneous common
carriers. These carriers, like the

'specialized common carriers, own their
own microwave relay facilities. Their
main service is one-way terrestrial
transmission of television signals to
cable television systems, although they
also provide some service to television

"Presently, seven resale carriers "systems, other
than Domsat video resale systems, have been
authorized. These are iT Corporate
Communications Systems (now merged Into Irr-
USTS) and 17i Domestic Transmission Systems,
wholly owned subsidiaries of ITr Graphnet
Systems. n1c, Telenet Systems, Inm. Tymnet, RCA
Global Systems, Inc., and DIlL Communications Inc,
There tire currently pending applications by several
other entities for authorization to offer resale
service. GTECorporation was recently granted
authorization to acquire Telenet. See GTE
Applications, FCC 79-262 (released May 11, 170),
modified, FCC 79-380 (released June 13, 1070).

I I
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broadcast stations and a very limited
amount of other point-to-point services
including data, facsimile and voice
transmission. These carriers; which
usually are comparatively small entities,
operate regionally, mostly in the
western section of the United'States.
Typically, their trunk lines commence 20
to 50 miles from a major city, where they
receive off-the-air television signals, and
run to a number of smaller distant
communities where they deliver the
television signals. In 1978, fifty-five
MCCs filed annual reports with the
Commission. Although demand for the
MCC's services, as reflected by their
number of subscribers, increased
throughout the 1960's and early 1970's, it
appears that the market may now be
rather stagnant or beginning to decline.
Also we have noticed a general decline
over the years in the nuinber of ,
operating MCCs which appears to be
largely attributable to mergers.19 While
MCCs do not usually compete with each
other for customers since only one trunk
line generally serves a community, the
advent of transmission of television
signals by domestic satellites is giving
rise to competition between the MCCs
and the Domsats for television signal
transmission services. See paras. 84-37
infra, for a more complete discussion of
the MCCs and their relationship to the
satellite resale carriers in providing
service to CATV systems.

26. As noted, the major private line
service categories provided by common
carriers (the established carriers as well
as the OCCs) are voice, data, facsimile
and video transmission. Although AT&T
offerings in each category are extensive,
the OCCs, as variously described above,
provide essentially comparable services.
In aadition to the private line voice,,
facsimile and data services offered by
the specialized common carriers, three
carriers [MCL SPC and ITT-USTS) now
offer switched voice services which we
have found to be functionally equivalent
with the MrS and WATs offerings of
AT&T.2o Private line voice and data

"Annual reports filed with the Commission
indicate that in 1974 the eight largest MCCs
controlled approximately 69% of the market as
compared with 50% in 1970.

"These are MCrs EXECUNET service, Southern
Pacific's SPRINTIV and V services and City-Call of
ITT-USTS. These services generally utilize the
interity facilities owned by the specialized carriers
and are then connected to the exchange facilities 6f
the local telephone company. Thus where the
interstate city-pair routes of the specialized carriers
parallel those of AT&T. their switched voice
services can be sald to compete with the MrSI
WATS services of the Bell System. Because of the
alleged benefits and detriments ascribed to such
competition we are. in another proceeding
examining MTS/WATS entry-policy and whether
and to what extent interstate MTS and WATS
should be provided ona sole source or competitive

services also are provided by the
Domsat carriers. To date, no Domsat
carrier is providing a switched voice
service comparable to the MTS/WATS.
equivalents of the specialized carriers.
However, Domsats are becoming
increasingly involved In transmission of
video signals. As indicated, because of
the special 'characteristices of video
transmission and the potential
competition between Domsats and
MCCs, that service will be discussed
separately.

27. Currently, the resale carriers
provide relatively little voice
transmission, although ITT-USTS does
provide some voice private line service
in connection with another lT common
carrier subsidiary. The resale carriers
offer data communications systems
utilizing such technology as packet
switching 21 and store and forward

- transmission. Because these carriers
lease existing transmission facilities of
an underlying carrier and often utilize
computer technology to modify the
underlying services offered by the
established carriers, they have been
referred to in the industry as "value-
added" carriers. An example of adding
value to service would be permitting
terminals which are disparate In
transmission speeds, codes, line
disciplines or display formats to
communicate with each other. Telenet's
and Graphnet's systems, for example,
possess such capability. Although AT&T
currently has no directly comparable
service to those of the value-added
carriers, it has announced plans for a
sophisticated service to be called
Advanced Communications Service
(ACS).

28. Basically, the OCCs have modified
marketing approaches and service
conditions offered by established
carriers. Examples include part time or
shared private line service, where a
customer can procure use of a private
line only during that part of a day when
it is needed; metered use service where
a customer pays only for its actual use
of channels: flexible bandwidth service
tailored to ineet a customer's specific
needs; and switched digital networks
which enable a customer to Interconnect
with a number of different locations and

basis. A MfSfWAI Market Structure. CC Docket
No. 78-72. 67 F.C.C. d 757 (178), FurtherNotkce
FCC 79-M13 (released August 30.1979).

21 Ipacket switchlng. a circuit is used to transmit
small groups of digitized data (called 'packets"
over a network of lines to a designated recipient.
usually a computer. These packets are stored and
forwarded over the best available path to make
more efficient use of the network. See Pocket
Comrnunications Inc. 43 F.Cr 2d922 (Ij].7j

"Store and forward capability enables data to be
stored In a switch until the recipient Is ready to

- receive the information.

terminals so as to use more efficiently
its transmission and data processing
facilities.23

V. Current Competition

A. Volte-Data Market

29. Having discussed briefly the
structure of the domestic
telecommunications industry and
competition in general, we now turn our
attention to a more specific analysis of
the state of current competition in the
industry, both among the OCCs and
between the OCCs and the established
carriers. We first look at the voiceldata
market, which essentially encompasses
all services except video
transmission.24 Reflecting a perhaps
uniquely dynamic technology and
expanding customer demand, the
industry's competitive posture has been
changing rapidly. What follows,
however, are our observations and
analysis as to the current and
developing nature of competition. We
expect that comments submitted in this
proceeding will (a) address the accuracy
of our observations and analysis, (b)
provide us with additional information
useful in evaluating more thoroughly the
nature of current and prospective
competition, both among the OCCs and
between the OCCs and the established
carriers, and (c) suggest appropriate
regulatory actions in light of the actual
and potentialbenefits and costs arising
from such competition.

30. It Is our observation that in order
for the OCCs to attract and retain
customers, particularly those with large
communications needs, they must offer
their services pursuant to teuts as
favorable to the customers as possible,
taking Into consideration numerous
factors including customers'
communications requirements. It
appears that rates in some cases maybe
established by processes of negotiation
between the carrier and the large
potential customer with the negotiated
terms being reflected in the carrier's
tariffs. However, under our present rules
and case precedents, the carrier must
cost-justify those negotiated terms when
It files its tariff containing those rates, or
it must show that departure from cost

"For a more thorough discussion of services
offered by the resale cariers, seeReport by the
Federal Communicafonr CommIssion on Domestk,
Telecommwdcootions Policies, September. I976, Tab
C. pp. 83-Q&

"4Because of the special nature of the video relay
services. particularly as It relates to competition
between the terrestrial MCCs and the resale
satellite carriers, we are addressing such service
separately.

I II I I I I I
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based ratesis reasonable.25 Other
service arrangements include bulk
discounts and long tenh service
commitments often coupled with
termination liability provisions. Also,
we have received tariff proposals
containing preferential or promotional
rates for new customers and rate
differentiation based upon supposed.
differences in service quality. For
example, a Domsat carrier's tariff may
contain varied rates~fortransponder
service dependentuponwhether the
service is preemptible or non-
preemptible, or protected or'
unprotected. 26 The type of service terms
described above have often attracted
petitions to suspend or reject from both
competing O'CCs, and established
carriers. As noted earlier, the OCCs
appear to have channeled considerable
efforts toward delaying each other's
attempts. to implementprice and service
innovation rather than attempting
primarily to improve upok their own.
performance in the marketplace.

31. In order for the OCCs to compete-
successfully with the established.
carriers, particularly AT&T, they must
either offer services unavailable from.
the established carriers or, more likely,
offer services with rates, conditions and
practices more favorable than those
offered by the established carriers.
Further, we note that AT&T ha's
responded to the OCCs service
offerings, in part, by offering
comparable service alternatives of its
own. Hence, as a practical matter, the
OCCs must, more often than not,
underprice the established carriers to.
compete successfully. In other wordsi
the prevailing market price is
established by the dominant carrier
(normally AT&T), with the OCCs having
to undercut this price in order to attract
customers. Such pricingpractices.by-the
OCCs generally have not yielded
excessively high rates of return or rate
levels. To the contrary, the OCCs
generally report very small, or negative.

In American Satellite Carp 55 F.C.Q 2d 1
(1975), we allowed a new Domsat carrier initially to
depart from cost supported rates, stating as follows:

In fostering the development of satellite, as well
-as terrestrial, specialized coinmon carriers we
recognized that some might notbe profitable
initially and some might fail. We also decided to
maintain regulatory flexibility at the outset to
encourage such carriers to undertake "serviceand
technical Innovation and to provide an.impetus for
efforts to minirize costs and charges to thepublic."
[Citations omitted] 55 F.C. 2d at2.

"The term "preemp'tible" generally means that a
user of service may lose his service If the facilities
used therefor become necessaryto continue service.
to another user with a higher priority. "Protected!'
means that there exists-the guaranteed availability
of a backup facility to restore service in case of'
failure or outage, under specified conditions.

rates of return.27 Further, unlike the
established carriers, the OCCs presently
have no market power and thus, their
ability and incentive to impose unjust or
unreasonably low rates in order.to drive

•out competition does not now appear to
be a source of concern. See discussion.
at paras. 47-48, infra.

32. While a number of innovative
-services have been, offered by the

OCCs,2 one oftheir primary
innovations appears to have occurred in
rate structures and pricing policies:

'Examples includexrates based on
fractions of a minute of use and distance
insensitive rates. Thus rateand serice
innovation by the OCCs appears to be
motivated by their desire to compete
with each other as well as their efforts
to undersell the established carriers. It is
not surprising, therefore, that tha OCCs'
conduct has generated responsive
activity by the established carriers.
AT&T, for-example, recently has
increased its marketing efforts 9 and.
has begun offering new service
packages to compete with those'offered
by the OCCs; Among what appears to
be its competition-motivatedcrecent
service offerings-are DDS/DSDSj data
transmission services comparable to
Datran!s data service offering,3 and
Enhanced Private Switched.
Communications Service, desigpatedto
attract customers needing sophisticated
switched private line networks. The
most recent example ofanAT&T
service offering-apparently responsive
to OCC competition is its proposed ACS,
which would competemore directly
with the "value-added" services of the
resale carriers. We discuss the data
communications and resale market at
length in our Tentative Decision in.
Computer InquiryH 72 F.C.C. 2d 358
(1979], where, we note that this market
may grow to be very competitive. See
also the discussion of this market in
GTE Applications, supra.

33. Basecfupon.our experience with'
the OCCs thus far we believe that their

/

"As to SCCs, MCI's rates'orretum in recent
years have been reported as .5% (1978).1% (1977),
-3% (1976) ancd'-80% (1975). SPC's rates ofreturn
reports -2.3% (1978), -12% (1977) -13% [1976] and
-22% (1975). Domsatresale and MCC carrier
'eturns are reported similarly low.For example,
Telenet shows its returns tohave been -49.6%
(1978) -68% (1977), and -94.9% (1976). MostMCC
returns'arereported either negative orwell under
10% for 1978 [Taken from F.C.C.'s annual Report.
Form P's and Annual Stockholders Reports.)

"See, Customer Interconnection, supr . 61 FCC.
2d at 892. -

" See 'TBehind AT&T's Change at the Top."
Business Week, November e.1978. p. 115 for a
description of AT&T's corporate response to
competition.

30Datran,"ne of the earliest OC~s, is now onto
/ business. Its assets were assumnedby Southern

Pacific..which now offers acomparable data
transmission service.

presence has had a beneficial effect on
the variety of communications services
available as well as upon the rates and
conailtions. Qf service. With respect to
servi~e quality, we note that the
research available indicates that
performance by the OCCs generally has
been considered to be as good as that of
the'established carriers.31 As indicated
above, the variety of service apparently
has increased both as a direct result of
the OCC service offerings and as a
result of the established carriers'
responses to those offerings. Further, the
OCC portion of the Industry in recent
years appears to have gone through a"shake down" period in which their
numbers have diminished, primarily
through mergers and acquisitions, but
the survivors seem to be more
financially sound and able competitors,
Indeed, it appears to be now attracting
more financially able firms (e.g., OCCs
backed in whole or in part by RCA, IBM,
1TTand Xerox. 32 We recongize that this
relatively infant segment of the
telecommunications industry maylack
the maturity that characterizes certain
other regulated industries forwhich
there is considerable public sentiment
for deregulation, indeed for that reason
we are not proposing deregulation of the
established carriers.33 However. we
believe that increased reliance upon
market forces can afford a higher degree
of ratemaklng flexibility for
nondominant carriers which will serve
the public interest by encouraging and
rewarding service-and rate Innovation.

B. Video Relay Market,
34. Until recently,'the MCC's have had

little competition in the relay of distant
broadcast television signals to CATV
systems. The only practical alternative
such a system had to MCC servic was
to build its own private CARS system.34

"1See Computer World, July,24.1070, p.27. The
internal staff study of the Common Carrler Bureau,
Voica-Data Communications UsersSurvoyApril
1976 also supports this conclusion.

"2The Commission has initiated a notice of
inquiry and proposed rulemaking into Xeroxes
request for reallocation of certain frequencies for
XTEN service. See Docket No. 79-188 UM-3247),
FCC 79-464 (released August 29,1979).

"Recently, the Civil Aeronautics Board
concluded a rulemaking proceeding whereby It has
modified ratemakWn8 requirements applicable to
passenger airlines serving routes that are
competitive. Domestic Passengar-Faro Levl
Policies, et a. 43 Fed. Reg. 39522 (September 5.
1978). That industry structure Is sigificantly
different from the communications industry In that
Itis not dominated by a single carrier.

"CARS Is the generally accepted acronym for
Cable Televiuion Relay Station. The Commissin's
Rules applicable to CARS-service can be found at 47
CPR § 78. Sucha system also can bo built oara
cooperative basis with other cable systems. A,
CATV system couldalso obtain video relay service
from the Bell System (or other telephono company).

Footnotes continued onnext, page
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However, genuine competition seems to
be commencing with the recent entry
and expansion into this market of the
satellite resale carriers. Because
penetration of this market is typically
dependent upon a large number of
customers having suitable receiving
earth stations, the cost of such earth
stations has been critical. With the more
recent authorization of small aperture
earth stations, satellite signal reception
has been brought within the financial
means and technical capabilities of
malty CATV systems.'s To-date, over
one thousand receive-only earth stations
serving CATV systems are in operation
and'that number is constantly growing.
In addition, we have already authorized
seven resale satellite common carriers
to provide television broadcast signals
to CATV systems throughout the
country 36 and other applications are
currently pending. Thus, not only has
competition between terrestrial
microwave carriers and satellite carriers
offering video relay services apparently
become a reality, but competition among
satellite carriers offering such service
seems also to have been established.

35. Notwithstanding the rapidly
developing competitive pressures
described above, we are also aware that
not all cable systems may currently
have realistic ilternative sources of
supply for signals, particularly smaller
systems, either because they lack the
financial resources or inclination to
acq-ire and operate an earth station or
because the signal they most desire or
need is not offered by a satellite carrier.
For example, in the more sparsely
populated regions of the country, cable
systems, particularly those serving
smaller communities, may be totally
dependent upon a terrestrial carrier in
order to receive a full complement of the
major television network signals.3 7

Footnotes continued from last page
Until recently, however, the rates for such service
were so high that very few CATV systems
considered this to be a feasible alternative.

3The approximate cost of such a receive-only
earth station with a 4% meter antenna equipped for
one channel operation is roughly 25.000. Additional
channels increase the cost by approximately $4.000
each.In the past several years this cost has
decreased drastically, with further reductions likely
in the future.

3sSee Southern Satelete System, Inc. 62 F.C.C. 2d
153 [1976k United Video rnD., et aLi 69 F.C.C. 2d
1629 (1978]. Also. temporary authority to carry
station KTVU-TV San Francisco was recently
granted to Satellite Communications Systems. Inc.
and ASN. Inc. has been granted authority to carry
the signals of WGN-TV Chicago, KTTV-TV. Los
Angeles and WOR-TV, New York. Eastern
Microwave, Inc. has been authorized to carry
WSBK-TV, Boston. Massachusetts and the late
night programming of WCBS-TV. New York.-

T1"o date, satellite carriers relay only dosed
circuit pay TV signals'and the broadcast signals of
independent IV stations.

Simply because a satellite carrier exists
that can relay the signal of a distant
independent station at a lower rate than
could a terrestrial carrier, it does not
necessarily follow that a cable operator
would opt to take the satellite signal in
place of the network or closer
independent signals provided by the
terrestrial carrier. Such decisions are
dependent on consumer demand. Thus,
for some CATV systems, satellite
service may not now be a fully effective
substitute for terrestrial servie. This
appears to be especially true where the
singnals of the three major commercial
networks are required. In addition, we
need to examine further the extent that
cable systems are willing to import more
distant independent station signals via
satellite in lieu of more closely located
independents, and how satellite and
terrestrial charges are weighed In such
decisions. In this respect, see Economic
Relationships Between Television
Broadcasting and Cable Televis,.
Docket No. 21284, 65 F.C.C. zd Qi7,
Report, 71 F.C.C. 2d 632 (1979). Any
significant deregulatory result of this
proceeding should be a further stimulus
to competition in the common carrier
areas related to CATV and
broadcasting. Wheter significant
deregulation will eventuate, of course.
cannot be determined until all
comments are received and analyzed.

36. Another possible reason why the
forces of competition may not yet freely
operate in all respects in the
marketplace for video relay signals is
the technical relationship between
satellites and earth stations. An earth
station must be positioned to 'look" at a
particular'satellite and cannot
simultaneously receive signals
transmitted over any other satellite.
Therefore, when any potential user
wishes to communicate simultaneously
with a number of existing customer-
owned earth stations, that user is
practically forced to utilize the same
satellite to which those existing earth
stations "look". This is currently the
case with anyone wishing to -

communicate with CATV systems.ssBy
comparison, if a provider of video relay
services decided to lease uplink and
transponder capacity from a competing
satellite carrier (or on another satellite
of the same carrier) cable operators
would have to make a substantial
investment to install an additional earth
station in order to receive the signal
provided over the other satellite.

31Because Home Box Office, Inc. first provided Its
programming for cable television systems over one
of RCA Americom's SATCOM satellites, virtually
all of the cable systems' earth stations inltUally
oriented their receive antennas to that satellite due
to the popularity of the Home Box Office signal.

Accordbigly, we must recognize that the
satellite of the underlying carrier to
which most of these earth stations are
pointed will possess a distinct economic
advantage over competing satellite
carriers.

37. As to the relay of television signals
to the broadcaster, AT&T has been the
traditional supplier. Howeve, in recent
years, the major commercial television
networks have concluded agreements
with various competitive MCCs to
provide this service on a regional basis,
thus supplanting AT&T in part.
Moreover, in many cases, individual
broadcasters have themselves employed
MCCs, in lieu of AT&T or a telephone
campany, to deliver the network
signals." It would seem, however, that
satellites may ultimately become even a
stronger competitive alternative to the
terrestrial systems of the MCCs and
AT&T. Currently, a number of
broadcasting systems, including the
Public Broadcasting System. employ or
are Investigating a nationwide system of
earth stations for satellite relay of
network signals.

VI. Legal Considerations
38. The provisions of the

Communications Act relating directly to
common carriers are contained
primarily in Title IL 47 USC § 201 et seq.
In addition to Section 201(b) which, inter
alia, requires just and reasonable rates,
and Section 202(a) which prohibits
unjust and unreasonable discdmination,
the Act requires that carriers' schedules
of charges (tariffs) be filed with the
Commission, 47-USC § 203(a); that
where questions exist as to the
lawfulness of a tariff, hearings may be
held and that pending such hearings, a
rate may be suspended for as long as
five months, 47 USC § 204; and that after
a hearing rates may be prescribed. 47
USC § 205. In addition, 47 USC § 214
Imposes certain certification
requirements as to construction and
operation of facilities and provision of
services. While we have historically
interpreted the Act to apply with
reasonable uniformityto all carriers
subject to It, nothing in the Act appears
to require that our statutory
responsibilities be met in the same
manner with respect to all carriers and
services. On the contrary, review of the
legislative history of the Act (and its
predecessor, the Interstate Commerce
Act), relevant interpretative court
decisions and the dramatic changes in

"The television networks normally provide for
the transmlssion of their signals to affiliated
broadcast stations. Howeven the smaller, more
remotely located stations are frequently respon ible
for the relay of the signal from a larger station on
the network distribution system.
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teh telecommunications industry since
the Act's adoption in 1934 persuadeus.
that flexibility and alteration of our
regulatory efforts reflective of these
changes is not only permissible but may.
be compelled by our overall obligation
to regulate in the public interest. In
previous paragraphs, we have discussed
in some detail the development of'the
so-called specialized common carriers, -

domsats, miscellaneous (or video relay),
carriers, and. the'resale carriers; as well
as the market characteristics within
which they operate. Clearly, the current
domestic telecommunications
environment differs greatly from that of
1934 when there was no competition and
telecommunications service was largely
limited to telephone and telegraph. As
well, be discussed more fully in the -
following section (The Proposals),we
propose that rates contanedin tariff
filings by non-dominant carriers will be
considered presumptively lawful and
will noi have to be accompained by
detailed cost support data as now
required by Section 61.38. Thus, their
effectiveness will not be delayed by.
threatened suspension as readily as at
present. Nonetheless, they will remain
subject to our review and complaint
processes, and should unlawful tariffs,
or practices: come befor ethe
Commission we will act appropriately.
See 47 USC § 208. By doing so, we will
be retaining jurisdiction over all of the.
tariff filings of the OCCs.andfulfnllm.g
our statutory duties.

39. The statutory requirements of just
and reasonable and non-discriminatory
rates did not originate with the
Communications Act, but rather with"
the Interstate.Commerce Act of 1887.
That Act, which was later made
applicable to telephone and telegraph by
the Ma'n-Elkin Act, of 1910, applied
orginally only to railroads. Under that
Act, charges were required to be
reasonable and just; unjust
discriminations were prohibited and
declared to be unlawful. The railroad
industryin 1887 differed in many
respects from the Eommunications
industry of 1934, and. certainly from the
communications industry of 1979.
However, the influence of the railroads
on the economic well-being of the
country was so great thatregulation was
deemed essential. Review of the
legislative history of that Ac indicates
strongly that effective regulation of the,
railroad industry was needed to protect
against discriminatory and -
unreasonable rates in light of the
railroads' extensive-economic power.
On numerous occasions subsequent to.
the Act's implementation, the Supreme*
Court has been presented with

situations which necessitated
consideration of the purposes to be
achieved by that Act. For example, in
Texas and Pacific Railwayv-. LC.C. 162
U.S. 197 (1896), the Court discussed the
intended effect of the Act (and
particularlythe just and reasonable and
non-discriminatory rate provisions) as
follows:

** Evenin construing the terms ofa
statute, courts must take notice of the history
of the legislation, and out of different
possible constructions, select and apply the
one thatbest comports with the genius of our
institutions and, therefore, mostlikely to
have been the constructionintended by the
law-making power. Commerce, finits largest
sense, must be deemed to be one of the most
important subjects, of legislation.-and an
intention to promote-and facilitate it andnot
to hamper or destroy it, is naturally-to be
attributed to Congress162US. at 218-219.

In our judgment, our proposals
contained in this Notice, by enabling the
OCCs to compete with eachother by
innovation in service offerings- and
pricing free from the'regulatory
constraints deemed necessary for a
dominant carrier will "promote and
facilitate" commerce and, for economic
reasons discussed elsewhdre in this
Notice, enable'us to continue to assure
rates that are just and reasonable and
not unjustly discriminatory. Although
both the Interstate Commerce Adt and
the Communications Actrequire rates
that are not unjustly or unreasonably
discriminatory, neither Actpurports to -

dictate how thereasonabless or justness
of discriminations are to be determined.
Rather, the question of whether a
preference, advantage or discrimination

'is unreasonable or unjust has beenleft
by Congress to the judgment and
discretion of the Commission. Board'of
Trade v. United'States, 314 U.S 534
(1942]. In light of the similar language of
the Interstate Commerce Act and the
Communications Act, our knowledge
that the relevant provisions of the
Communications Act were adopted from
the LC.C. Act, and the absence of any
contrary legislative history, we are
convinced that this agency, like the
I.C.C.,. charged by law with assuring just
and reasonable non-discriminatory
rates, has the same statutory authority
to exercise judgment and discretiofi as
does the I.C.C. InBoatdfof Trade v. U.S.,
supra, The Court'stated asfollows:

The process of-ratemaking is essentially
empiric. The stuff of the process is fluid and
changing-the resultant of factors which

- must be valued as well as-weighed. Congress
has therefore delegated enforcement of
transportation policy, to a permanent expert
body and charged it with the duty of being
responsive to the dynamic character of
transportation-problems, 314 U.S. at 546,.

See, also U.S. v. Southwestern Cable
Co. 392 U.S. 157,192-93 (1968) where the
Supreme Court recognized our authority
under the Act to respond to a dynamic
industry in a flexible manner. Similarly,
we preceive our responsibilities as the
expert body charged with enforcement
of communications policy to be
responsive to the dynamic nature of the
communications industry. Included In
that authority'is rate regulation,

40. Our Specialized Common Carrier
decision, supra, was a regulatory effort
by us to "promote" commerce and to be
responsive to the dynamics of the
telecommunications industry. However,
having had the benefit of several years'
experience regulating the rates and
services of the OCCs subsequent to that
decision, we recognize that some of the
potential public benefits which we had
hoped would flow from freer entry have
been frustrated, n part;by continued
adherence to rules and procedures
governing tariff filings and facility
authorizations designed primarily for
carriers with dominant market positions
and monopoly services, In that decision,
we quoted with approval from the staff
analysis contained in the Notice in that
proceeding, as follows:

In an industry the size and growing
complexity of the communications common
carrier industry, the entry of new carriers
could provide a useful regulatory tool which
would assist In achieving the statutory
objective of adequate and efflcint services
at reasonable charges. Competition oould
afford some standard for comparing the
performance of one carrierwith another. 29
FCC 2d at884.

That determination has been
judicially affirmed, Washington Utilities
and Transportation Commission v. FCC,
supra, and is, in ourjudgment, a
generally accepted and eminently
correct proposition.

40a. Although competitive entry into
the markets for provision of
telecommunications services may be a
relatively recent development,
recognition of competition as a factor In
rate regulatory responsibilities by
federal agencies is not so new. InC C.
v. Alabama Midand Railway, 103 U.S.
144 (1897), it was held that

In. construing statutory provisions
forbidding railway companies from giving
any undue or unreasonable preference or
advantage to or in favor of any particular
person or company, or any description of
traffic in any respect whatever, the English
courts have held, after full consideration, that
competition between rival lines Is a fact to be
considered and that a preference or
advantage thence arising is not necessarily
undue or unreasonable. 163 U.S. at 1643
(citations omitted).
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The Supreme Court approved of those
English decisions. As we have noted
throughout the earlier discussions in this
Notice, the competitive climate within
which the OCCs operate, their relatively
insignificant share of the overall market
and corresponding absence of market
power, their lack of monopoly services
and inability and/or disincentives to
cross-subsidize their rates for
competitive services all militate against
the necessity of cost support
requirements and facilities authorization
procedures necessary to effectively
regulate a dominant carrier. Hence, we
believe that the proposals enunciated in
this Notice are fully consistent with our
statutory obligations to assure just and
reasonable rates and to protect against
unjustly discriminatory rates, as
imposed by Sections 201(b) and 202(a) of
the Act.

41. In proposing the removal of certain
direct regulatory constraints, we believe
that such changes would in no way be
inconsistent with Federal Power
Commission v. Texaco, 417 U.S. 380
(1974). In that case, the Court overturned
an order of the FPC which would have
exempted small producers of natural gas
from rate regulation by allowing them to
utilize the prevailing market price as the
sole rate determinant. In vacating the
FPC order, however, the Court expressly
reaffirmed the agency's authority to
ensure just and reasonable rates through
indirect regulation. Further, it
recognized that ratemaking agencies are
not bound to the use of any single
ratemaking formula but are permitted to
make the pragmatic adjustments which
maybe called for by particular
circumstances, citing FPC v. Natural
Gas Pipeline Company, 315 U.S. 575
(1942). Moreover, the Court placed
heavy reliance on the clear statements
of congressional intent behind the
Natural Gas Act. In enacting that Act,
Congress had recognized that the
natural gas industry was heavily
concentrated and that oligopolistic
forces were distorting the market price
for natural gas, and in subjecting
producers to regulation because of these
conditions, Congress could not have
intended that "just and reasonable"
rates could be conclusively determined
by reference to market price. Such clear
intent is, of course, absent in the 1934
Communications Act and its legislative
history, since multiple entry into the
communications industry is a relatively
recent otcurence. Thus, we believe that
our proposals under the
Communications Act are not impeded
by FPC v. Texaco and the particular
regulatory design confronted by that
Court.

42. In addition, we are convinced that
the ratemaking flexibility afforded the
OCCs but not the dominant carriers is
reasonable and legally sound. In Section
4(i) of the Act, Congress granted us
broad authority to "perform any and all
acts, make such rules and regulations,
and issue such orders, not inconsistent
with this Act as may be necessary in
the execution of (our) functions." In light
of these broad powers, we seek
comment on whether we may
promulgate rules the applicability of
which depends on the classification of
the carrier. We note in this regard, that
our ability to classify entities subject to
our jurisdiction, e.g., radio stations, Is
expressly set forth elsewhere in the Act.
See Section 303. Separate treatment of
competitors in a regulated industry has
been accomplished previously and with
court approval. See, e.g., FPC v. Texaco,
supra. In Permian Basin Area Rate
Cases, 390 U.S. 747 (1668), the Court
sustained a two-tiered rate system on
the basis that it would stimulate the
exploration and development of new
sources of natural gas and thereby serve
the regulatory purposes contemplated.
Another example of differing regulation
of competitors was approved in
American Airlines v. Civil Aeronautics
Board, 359 F. 2d 624 (D.C. Cir. 1966).
There, the court approved CAB
regulations which allowed "all cargo"
carriers to sell blocked space at rates
lower than it permitted the
"combination" (i.e. passenger/cargo)
carriers to offer. In so ruling, the court
stated*

That competitors in a regulated industry
should be treated similarly in rate rulings in
order to jreserve competition Is not denied.
But that is not to say. that reasonable
distinctions between groups of competitors
are Impermissible, and that different services
and rates may not then be authorized for
different groups or classes, 359 F. 2d at 627.

Although our express statutory
authority to classify carriers may not be
as clear as that of the CAB, we are of
the opinion that our proposed separate
treatment of the OCCs constitutes the
"reasonable distinction" upheld in
American Airlines. The 1934 Act was
adopted in an environment where there
was no significant competition and
telecommunications services were
largely limited to telephone and
telegraph. The contrast to the
multiplicity of services offered on a
competitive basis today could hardly be
more striking. The Courts have generally
held that the Congress intended the
Commission to have considerable
latitude under the Act so as to be able to
regulate a dynamic industry with
reasonable flexibility. See UnitedStates

v. Southwestern Cable Co., supra at 192-
93 (1968). Therefore, we believe the
Commission has the power to apply the
Act in a way which enables us to react
to changing circumstances. In particular,
no court has yet declared that our
powers under Title II of the Act are
inflexibly mandatory. See NARUC v.
FCC, 525 F. 2d 630. 640, n. 48 (D.C. 1976)
(NARUC 1). Nor indeed did the court
which affirmed our earlierResale
decision, supra, deprive us of "broad
discretion in choosing how to regulate
* * AT&Tv. FCC, 572F.2d17, 2 (2d
Cir. 1878). A purpose of this Notice is to
examine the various provisions of Title
II and rules promulgated thereunder to
determine just where our discretion
should and could be exercised in order
to minimize or eliminate regulation not
necessary to the public interest.

43. Further, we note that the approach
proposed herein, utilization of
rulemaking to achieve a single
resolution of issues that would
otherwise be made on an adhoc basis,
is one that has been recommended as a
more efficient means of rate regulation
and one that yields a greater degree of
certainty for both the public and the
carriers. This approach has been
recommended by other bodies
concerned about effective rate
regulation in the public interest. See,
e.g., Recommendation No. 78-1 of the
Administrative Conference of the United
States "Reduction of Delay in
Ratemaking Cases" (adopted June 7-8
1978). The section of that
Recommendation entitled "Use of
Rulemaking for Generic Issues" states
that an agency charged with
responsibility for setting or approving
rates should identify policy issues that
may be raised repetitively and that may
be appropriate for a geneialized
determination instead of individualized
judgment. Also, see Appendix D of our
Resale decision. supra for discussion of
other cases supportive of rulemaking as
a regulatory tooL

VIL The Proposals
A. In General

44. It is not our intention to cast these
proposals and the resulting deregulation
in concrete. As stated previously, they
reflect our observations and experience
to date and our view of future trends,
are somewhat on the cautious side, and
are not intended to be definitive
statements of what will constitute the
"best" regulatory approach in a
competitive environment over the long
run. Indeed. we invite comments as to
the viability or reasonableness of the
further deregulatory options described
in Part XL If parties believe our
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proposals are either too restrictive, not
restrictive enough, or are otherwise
inappropriate then we request them to
comment on the other options or to
suggest specific alternatives.- Of course,
if parties propose alternative regulatory
approaches to the several options
discussed herein, we expect them to
address the legal, policy, economic,
public interest and other ramifications
of their proposals. I

45. Parties should address our
proposals and observations madebelow
and in the attached appendices. In the
following paragraphs we wil review
several of our regulatory concerns and
the ways in which they would be
addressed under our proposals.

B. Section 201(b)
46. Section 201(b) prohibits "unjust

and unreasonable" rates. It is generally
accepted that economic regulation is
intended to replace competition as the
means of ensuring that prices are kept at
cost (which includes a fair return on -
investment). See A. Kann, I The
Economics of Regulation, ch. 2 (1970).
We have generally held that the key
criterion to a determination of just and
reasonable is whether the rate is cost-
related, see, e.g., AT&Tand Western
Union Private Line Cases, 34 F.C.C. 234,
297 (1963), and rates which depart from
cost must be fully justified on a special.
showing, e.g., competitive necessity. The
harms to be prohibited by § 201(b), then
are rates which are above cost, i.e.,
supracompetitive prices, and rates
below cost, i.e., predatory prices. Based
on our knowledge of current market
structures and their promise of
continuing dynamism, as well as widely
accepted economic principles, we"
believe that the rates of non-dominant
carriers are unlikely to be either.
predatory or supracompetitive and thus
are unlikely to contravene §-201(b)
proscriptions.

47. It is widely held'that predatory
pricing generally involves selling a
product or service below its average
variable cost. Predatory pricing is likely
to occur, if at all, only if the predator has
"(1) greater financial staying power than
bis rivals, and (2) a very substantial
prospect that the losses he incurs in the
predatory campaign will be exceeded by
the profits to be earned after his rivals
have been destroyed." Areeda and-
Turner, Predatory Pricing and Related
Practices under Section 2 of the
Sherman Act 88 Harvard Law Review
697, 698 (1975). See Williamson,
Predatory Pricing: A Strategic and
Welfare Analysis, 87 Yale Law Journal
284, 292 (1977). The competitive carriers,
lacking any degree of market power, do
not have the "substantial prospect" of

later recouping losses through monopoly
profits. This is especially true where
they face the dominant carrier in the
same market-for example, we think it
highly unlikely that a competitive carrier
would attempt to drive its rivals out of
the market by below-cost pricing if
AT&T is among the group of actual or
even potential rivals.

48. As noted earlier, we are not
unaware that at least some of the
competitive' carriers are affiliates of
non-communications entities which may
possess a substantial degree of market
poweland financial'strength. Thus,
there may be some ability on the part of
these affiliated entities which could be
used to sustain a predatory prioing
strategy. However, it is important to
note that such subsidization is not a
costless strategy in the absence of
effective rate base regulation. Where an
entity is subject to true rate base
regulation, it may have strong incentives
to suffer losses in some (competitive]
services which can be subsidized by
excessive earnings in other (monopoly]
services since its overall rate of return is
set by its regulat6k. These incentives are
altogether absent where entities are not
truly subject to such regulation, as is the
case with the non-dominant carriers and
their non-communications affiliates.
Thus, in the absence of market power
and effective rate base regulation, we
believe that the rates of competitive
carriers will generally not be predatory.

49. We also believe that these rates
are unlikely to be excessive because
some degree of market power must be
present before supracqmpetitive profits
can be achieved. If a non-dominant
carrier sets its price above the market
price, its customers will seek out the
competitors' lower price. Also, the
dominaht carrier's rates often serve to
set a ceiling above which OCC's can not
price. However, we do recognize that in
transitional periods, -a non-dominant
carrier might be able to price
excessively, perhaps because it offers a
new differentiated service or enters a
niew geographic market as the sole
market entrant. Such instances would-be
isolated and of a'transitional duration. It
may well be that such temporary rates
can be tolerated as a matter of law
under Section 201(b) as reasonable.
However, we do-not reach this question
since all rates of course remain subject
to Section 201(b) inquiry, and we are
free at any time to make statutory
requests for cost support data. See
Sections 218, 220.

50. We believe an improved carrier
reporting system would also be effective

- in identifying carriers that may be
earning excessive rates of return. Thus,

we believe that in the absence of
Section 61.38 data (see para. 55, infra),
we should be able to have and make
public more precise information
regarding carrier rates of return. With
such information on a relatively current
basis, we can take whatever corrective
action may be warranted. Contained in
Appendix D is a suggested format for
submitting annual financial data to the
Commission. This reporting requirement
is primarily an updating and
modification of existing reports now
required of most of the competitive

-carriers. Therefore, it should entail no
significant increased burden on them.
This data will help us to evaluate each
carrier's financial condition and the
general results of the interplay of market
forces. As noted, the general purpose of
this rulemaking is to reduce unnecessary
regulatory constraints where practical.
We believe that this overall purpose can
be furthered by instituting the periodic
financial reporting procedure. Such a
reporting procedure would not only
enable us to monitor the implementation
and appropriateness of the proposed
rules, but on a longer term basis, also
would provide useful information
regarding trends in earnings and rate
levels which can then be used to direct
regulatory resources where they are
needed. This latter function may lead to
the formalization of such procedures in
Part 43 of the Rules, Reports of
Communication Common Carriers and
Certain Affiliates.

C. Section 202(a)
51. Section 202(a) prohibits "unjust or

unreasonable discrimination" in rates,
As discussed previously, there Is a
"longstanding Commission policy which
recognized the central role of costs In
determining the lawfulness of rates.
. . ." AT&T (Docket No. 18128), 61 FCC
2d 587, 650 (1976). For reasons discussed
above, we believe that rate differences
in competitive carrier tariffs filings will
tend to be cost-related, and therefore
lawful under Sections 201(b) and 202(a).
For reasons set forth below, we believe
that foregoing detailed explanations of
the costs underlying differences in a
competitive carrier's rates will not and
cannot generally result in harm to
consumers of communications services.

52. Price discrimination according to
modern economic teaching Is "the sale
(or purchase) of different units of a good
or service at price differentials not
directly corresponding to differences in
supply costs." F. M, Scherer, Industrial
Market Structure and Economic
Performance, 253 (1971). Price
discrimination is often considered
harmful because it results in an
undesirable wealth transfer (i.e., from
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the ratepayerto the carrier) and may
result in a misallocation of resources.
Id.40 In order to sustain a profitalble price
discriminationscheme, three essential
elements must be present. (1) the entity
must possess market power;, (2) the
entity must be able to segregate its
customers into groups with differing
demand-elasticiies; and (3) arbitrage
must be prevented. Where a dominant
carrier's rates are in issue, non-cost-
related differences may strongly
indicate a price discrimination scheme,
which, of course, Section 202(a) requires
us to interdict. Notwithstanding our
regulatory efforts, dominant carriers
may well be able to engage in price
discrimination to the detriment of their
customers. They are able to meet the
three requirements for successful price
discrimination by virtue of their market
power and, ironically, of the
opportunities inherent in the tariffing
process to set down terms and
conditions of service which have the
effect of segmenting markets and
inhibiting arbitrage. 41 The requirement
of Section 61.38 cost support information
(as well as the policies articulated in the
Resale decision, supra,) is, of course,
designed to prevent dominant carriers
from exploiting their market power to
the detriment of customers with
inelastic demand for communications
service. Thus, we have no intention of
alleviating the requirement that such
rate differentials be justified by the
dominant carrier on the basis of cost as
required by Section 61.38 of our rules
and applicable decisions. 42

53. Section 202(a) requires that non-
dominant or competing carriers, who are
typically price followers, also refrain
from pricing their offerings in an
unreasonably discriminatory manner.

"Although a price discrimination scheme could
include an element of predatory pricing, see
paragraph 47. supra, neither the economists nor
Section 202(a)s concept of it requtires any below
cost pricing.

"'For a succinct and thorough discussion of price
discrimiiiation see F. M. Scherer. Industrial Market
Structure and Economic Performance [Chicago. Ill.
Rand McNally) pp. 253-272. Also, see our discussion
of market segmentation by AT&T through the use of
its tariffs in Docket 21407, MTSIWATSIke
Services, 70 FCC 2d 593, 605-o6 1978).

'2AT&T Telpak. supra; WA7S Rejection. 66 FCC
2d 9 (1977 r va., 69 FCC 2d 1672 [1978]; Series
7000 Rejection, 67 FCC 2d 1134 (1978), recon., 70
FCC 2d M3 [1979). While the continued existence
of the Telpak discount is subject to pending
litigation, in the WA2S and Series 7000 rejection
orders we recently indicated our serious concern
about the apparent magnitude otthe discounts given
to larger users vis-a-vis smaller or moderate users.
See Series M0 Rejection Recon. at para. 40. and
WAYS Rejection Recon., at para. 33. We are
currently exploring in another proceeding the
question of whether and on what basis AT&T
should be permitted to offer volume discounts. See
Private Line Rate Structure and Volume Discount
Policies, supra.

As we have noted, the OCC's, in their
effort to obtain customers, naturally
have attempted to offer their services so
as to make them attractive to potential
customers. While carriers have utilized
varying plans, all have attempted to
price within their services or between
like services as favorably as possible.
Typically, this involves the use of long
term service commitments, service
quality differences, volume or bulk
discounts, etp., as a means of attracting
subscribers by reduced rates. Often,
these actions appear to be necessary
primarily to compete with the dominant
carrier and effective price leader. We
consider this to be a normal response to
the competitive forces in the
marketplace in which these carriers
operate. We recognize that the result of
these practices in some cases has been
differences in rates as between
individual customers or customer
classes apparently similarly situated. 43

We do not believe that these differences
will generally constitute unreasonable
discriminations under Section 202(a) of
the Act, see para. 51, supra. As
distrussed above, the extent to which a
carrier can "discriminate' between and
among its various customers or classes
of customers (and thus the potential for
unreasonable discrimination violative of
the Act) is related directly to the degree
of market power it possesses. Absent
market power, price differentials should
generally reflect only competitive forces
at work.

54. Thus, we believe that the
marketplace will ensure that price
differentials are not unreasonable--.e.,
they will be cost-related and will
benefit, rather than burden, both
competition and the ratepayer. Just as
competition and the absence of market
power prevent the OCC's from
establishing supraompetitive prices for
their services, these same factors
preclude these carriers from unjustly
discriminating in favor of some
customers at the expense of their other
customers. The OCC's, to the extent
they are competitive, are unable to
charge any of their customers non-
competitive prices because those
charged the higher prices will seek out.
and be sought out by, alternative
suppliers. In other words, the lack of
market power means that any lower
OCC prices to some customers cannot

'3 We have in the past set ome of these tariff
practices for Investiation. See, ag, RCA American
Communicati'onh FCC 2d 723 (1977t RCA
American Communiation. 87 FCC 2d 83a (1978).
The likelihood that our current assessment of the
competitive realities in the communications sector
and of the nature of price discrimination would be
disposltive of these outstanding Investigations
caused us to defer them pending our concluslons
here.Seepaa.4-,infm.

harm the other OCC customers, who
cannot be charged above-competitive or
unjust prices. Indeed, the-selective lower
prices often needed to attrdct additional
customers may allow OCC's through
expansion to achieve more efficient size,
thereby resulting in lower costs and
prices to original customers.
Accordingly, we believe marketplace
forces will be sufficient to ensure that
non.dominant carrier tariff filings
containing rate and other differences
among customers are generally in
compliance with Section 202(a) and thus
can be considered presumptively lawful.

D. Section 61.38 and Notice Periods
55. Section 61.38. In view of the

foregoing discussion of Sections 201(b)
and 202(a) of the Act, we believe
sufficient basis exists to treat tariff
filings by eligible carriers "as
presumptively lawful with respect to
rates.,As indicated in paragraphs 7-9,
supra, where we reviewed the historical
development of § 61.38, it has been of
little, if any, aid in determining the
lawfulness of OCC tariffs. The intended
purpose, as originally promulgated, was
to assist the Commission in making
initial judgments as to a tariffs
lawfulness under Sections 201(b) and
202(a) of the Act. These sections of the
Act themselves, however, do not require
the filing of such information. Indeed, a
court has noted that § 61.38 is simply an
agency-devised regulatory tool designed
to facilitate initial Commission
judgments as to the lawfulness of a
filing; it "does not require submissions
to establish aprimofacle case for the
lawfulness of the tariffs they support."
International Business Machines v.
FCC, 570 F. 2d 452, 456 (2d Cir. 1978].
Thus, the pertinent question is whether
and to what extent competitive
marketplace forces can now be
substituted for Section 6138 so as to aid
the Commission in making initial
judgments of lawfulness regarding tariff
filings by established carriers, SCC,
Domsat, resale and MCC carriers. As
discussed above we continue to believe
cost support data, as required by
Section 61.38, is necessary where the
carrier involved has substantial market
power. In addition, we still believe that
where a single carrier provides both
monopoly services and competitive
services, cost support must be supplied
so that we can detect if the carrier is
unfairly cross/subsidizing the rates for
its competitive services from its
monopoly revenues. However, our
experience with the existing and

"The turn 'ellgible cam'ere' means those
nondominant carriers to which our pioposals apply.
See Part VI1 below.
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developing competition now indicates
that for non-dominant carriers
possessing no market power or incentive
for unlawful cross-subsidization, we can
reasonably rely on marketplace forces
as an effective substitute for Section
61.38 insofar as making initial judgments
as to lawfulness, at least for the present
and foreseeable future. Thus, no purpose
would generally be served by the filing
of, or the review of, costing and
supporting material as now required by
Section 61.38 in these instances. This
will also ultimately serve to reduce the
burden of regulation in general and the
costs of compliance with rules, as well
as minimizing the adverse impact such
regulation may have on competitive
entry and market actions. Therefore,
under our proposals eligible carriers
would be relieved from submission of
data required by § 61.38 of the rules *
provided satisfactory financial reports
are filed and other requirements
specified herein are met. Amendments
to § 61.38, and a new § 61.39, to
accomplish this purpose are contained
in Appendix A.

56. Notice Periods. In addition to the
deletion of the § 61.38 cost data
requirements for eligible carriers, we
also propose to revise the related notice
periods contained in § 61.58 of the Rules.
47 CFR § 61.58. Basically this rule
requires that tariffs containing rate
increases or rate structure changes be
filed on 70 or 90 days notice to the
public, as appropriate. In light of Section
203(a) of the Act, 47 U.S.C. § 203(a),
which provides that all common carriers
"shall" file with the Commission
schedules showing charges, at this stage
of the proceeding we will continue to
require the'filing of tariffs. Itmay be
appropriate at the-next stage to examine
the requirements imposed.by the term
"schedule of charges" as well as the
issue of whether other proy.isions of the
Act may affect the requirements of
§ 203. For now, however; our study of
the legislative history andthe judicial
discussion of Section 203 clearly
indicates that we have great flexibility.
to contract the period of notice afforded
by the filing requirement of Section
203(a) should we so elect. Although.
Section 203(b)(1) provides, as a
maximun, 90-days' notice to the
Commission and the public, subsection
(2) of the same provision authorizes us
to modify the period of notice. Recent,
court decisions recognize the
Commission's power to alter the notice
period. See American Telephone-and
Telegraph Co. v. FCC, 487 F.2d, 871 n. 10
(2d Cir. 1973] and American Telephone
and Telegraph Co. v. FCC, 503 F. 2d.612
(2d Cir. 1974). In light of this flexibility,

we believe that we may cbntract the
applicable notice period in Rule Section
61.58 considerably, consistent with the
procedural and substantive rights of all
parties but responsive to the new
competitive realities. Thus, we believe a
maximum notice period of 10-15 days
would not be unreasonable and this
period might be contracted even further,
say to I day, after further experience is
obtained with non-dominant carrier
competitive filings. _

57. We do not view our proposed
minimization of notice as eliminating
any statutory rights of complainants.
While the shorter period may make it
more difficult for competitors or
customers to mount a persuasive
rejection or suspension argument in
time, such complainants do not have
-any statutory right to such actions. Only
if a tariff is "demonstrably unlawful on
its face" might we have the "duly" to
reject a tariff. Associated Press v. FCC,
448 F.2d 1095, 1103 (D.C. Cir. 1971). Even
so, it is not clear that third parties can
enforce that "duty" or, if they can, that
our proposed rule will prevent them
from convincing us to perform that duty
where we might not otherwise do so,
Nor does the statute give third parties a
right to suspension or judicial review of
a decision not to suspend. See, Trads
Alaska Pipeline Rate Cases, 98 S; Ct.
2053, n. 17 (1978).

58, In light of these considerations, we
propose a 14-day notice period for
eligible carrier filings. An amendment to
Rule 61.58 to effectuate the above
change is contained in Appendix A. If a
petitioner raises a substantial question
.that warrants more extensive
consideration, this notice period can be
.extended as provided in Section 61.58
(d) (which permits the Chief, Common
Carrier Bureau to defer the eff&ctive
date of any tariff filing made in less than
90 days notice) so that action can be
taken prior to the effective date.

E. Presumption of Lawfulness
59. We recognize that Section 204 of'

the Act, 47 U.S.C. § 204, entitles
members of the public to petition to
suspend and investigate tariff filings and
that these petitions are provided for in
Section 1. 773 of our Rules. 47 C.F.R.
§ 1.773. Clearly, it is not within our
aathority to eliminate a statutory.
entitlement and we have no intention of
doing so. However, since tariff filings by
eligible carriers will now be considered
prima facie lawful, we will not exercise
our discretionary authority to suspend
such filings except for the most
compelling reasons. See Trans Alaska
Pipeline Rate Cases, supra. We note
that petitions to suspend tariffs which
are presumptively lawful are in.many

respects similar to petitions for
injunctive relief. In order to warrant
suspengion of such a tariff filing, a
petitioner would have to rebut the
presumption.of lawfulness of any tariff
rate provision filed by an eligible
carrier. In general, to make the showing
necessary to warrant suspension and
investigation of such tariff provisions a
petitioner would have to meet the
following four part test:

(1) That there is a high probability that the
tariff would be found to be unlawful after an
investigation (likelihood of success on the
merits);

(2) That any harm alleged to competition
(which we believe accomplishes public
interest benefits) would be more substantial
than that to the public arising from
unavailability of the service pursuant to the
rates and conditions proposed In the tariff
filing (e.g., that the proposed rate Is
predatory); and

(3) That irreparable Injury would be
suffered if suspension does not issue-

(4) That the suspension would not
otherwise be contrary to the public nterest.43

60. In addition to these general
requirements, there are other factors
that might determinative if a petitioner
seeks to overcome the presumption of
lawfulness. One important factor is
whether petitioner is an end user or
consumer or a competing carrier. We
have observed that users do not usually
file petitions merely as a form of
competivite harassment as do competing
carriers (para. 9, supra). Thus, petitions
by users may be viewed from a different
perspective. For example, where a non-
dominant carrier denies a consumer
request for service under particular
rates or conditions of service which it
gives another customer and no practical
service alternative exists for the
complaining consumer (e.g., resort to
another carrier), we might then
intervene as appropriate. In such
circumstances, however, we believe the
consumer must show it has first
requested explanations and
justifications from the carrier prior to
the service denial.In this regard, the

"This four part test is nearly identical to that
used by the CAB in Its newly adopted rules
allowing for Increased fqra flexibility in the
commercial passenger airline Industry. Domestic
Passenger-fare level Policies, supra, 43 Fed Reg
39530. The CAB noted that the burden Is simllr o
the one used by courts in considering whether to
grant a stay or a'preliminary injunction, citing
Fortune v. Molpus, 431 F. 2d 799 (6th Cir. 1970:
Virginia Petroleum Jobbers Association v. FPC, 250
F. 2d 921 (D.C. Cir. 1958): and Resident Advisory
Boardv. Rizzo, 429 F. Supp. 222 (E.D. Pa, 1977). We
use a similar test in acting on requests for stays, see
Amendment to Subpart Fof Port 76 of the
Commission's Rules, 68 FCC 2d 1308, (1978). In our
independent judgment, we believe the showing
necessary to rebut a presumption of lawfulness In
the limited context of a determination to suspend
should be similar to the standard necessary to
support a stay.
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size and sophistication of the consumer,
the relative level of bargaining power
existing between the consumer and
carrier, evidence of fair and impartial
dealing, and evidence of the carrier
overreaching, etc., might also be
relevant factors. Basically, these
additional factors would address unique
situations where a non-dominant carrier
might possess a limited measure of
market power vis-a-vis consumers such
that our intervention is required. In the
course of dealing with non-dominant
carrier tariff filings and petitions
relating thereto, we recognize that other
factors might arise which could result in
rebutting the presumption of lawfulness.
As we gain further experience in this
regard, we will provide more definitive
guidance as appropriate.

61. If a substantial showing is made
by a petitioner in rebutting the
presumption, our staff is empowered to
take appropriate action including an
extension of the notice period for the
tariff's effectiveness (as provided in
Section 61.58(d)), ordering the filing of
Section 61.38 data within an appropriate
time period, or even rejecting tariff
filings in cases where the tariff is clearly
unduly discriminatory and unlawful
under Section 202(a). Tariff filings could
also be subject to suspension where the
presumption is overcome. Where the
presumption is not overcome by a
petitioner, of course, we will delegate
authority-to the staff to routinely deny a
petition to suspend and investigate.46

62. We wish to emphasize that the
above procedures would apply only in,
the limited context of petitions to
suspend. Any tariff may still be
challenged-without a presumption of
lawfulness-by our complaint and
investigation procedures. Moreover, it
should be made clear to eligible non-
dominant carriers that although the
rates contained in their filings will be
considered presumptively lawful so that
are free of 61.38 requirements, they must
nonetheless still comply with certain
elemental tariff policies designed to
promote reasonable consumer
knowledge of their various options. Any
eligible carrier filing a tariff in
accordance with our policy and analysis
enunciated herein would still be
expected to submit with its tariff filing a
concise information statement
explaining its filing in terms of the
actual service provided and the basic
rates, terms and conditions of service.47

"The grant of a suspension Vietition would
continue to require Commission action. The staff
now has authority to consider petitions to reject.
There would be no change in this.

41Where a rate structure is not clear on its face,
we may require the inclusion of sample calculations

Those filings not containing a
reasonable description of the filing in
this regard may be subject to deferral
under 61.58(d) or requests for
clarification from the Bureau staff. As
indicated above, we shall require
eligible carriers to continue to simplify
and clarify their tariffs and the staff is
directed to continue its efforts in this
regard. 48

F. Section 214
63. As indicated above, we have over

the past few years established in a
number of proceedings policies favoring
the competitive entry of new carriers.
Accordingly, from policy standpoing the
regulatory entry barrier has already
been substantially lowered, and a large
number of Section 214 applications have
been, and continue to be, routinely
granted without opposition. Therefore,
as a matter of informal regulatory
practice, the effects of Section 214 as a
barrier to new entry may have been
reduced already. Nonetheless, we
believe it is appropriate to review our
policies and rules in this regard to
determine what can be done to further
minimize the regulatory burden we have
composed under this section and
improve its effectiveness where
necessary.

64. Conceptually, Section 214 may be
conceived of as serving four primary
functions. First, it is used as a device for
certifying that entry of a company as a
common carrier will serve the public
interest, convenience and necessity.
Secondly, it is used to determine what
cities or geographic areas a carrier may
serve. Third it serves as a control for the
number of circuits or facilities a carrier
may construct or lease to provide
service to those cities or areas. Fourth, it
serves as a control to prevent a carrier
from unreasonably terminating or
reducing service to a community or area:
In the following paragraphs we will
consider these functions in determining
what changes we can or should make
with respect to Section 214 regulation.
First, we will summarize briefly the
existing Part 63 rules that pertain to
these functions.

65. Section 63.01 of the rules specifies
the type of information now required to
support all major Section 214
applications, whether for initial
certification as a carrier or for the
establishment of new lines (by either
lease or construction) by an existing
carrier. Although this rule requires that

of charges to eliminate any confusion or lack of
clarity.

"See the concern for clarity and comparabilty of
tariff terms which the Commission recently
expressed in Private Line Rate Structure and
Volume Discount Pm ctices supro.

extensive information be submitted, we
normally focus primarily on the type of
service involvgd. the public need for the
service, the points to be served, the
number and type of circuits to be
provided, and the costs involved. In the
case of an initial certification, we also
generally review the qualifications of
the entity and any particular public
interest questions that may be raised
with respect to the entity and the type of
service to be provided. Once a carrier is
authorized to serve specific communities
additional circuits may be generally
authorized upon the filing of simpler
applications as specified in Section 63.02
and 63.03. provided that the facilities
involved do not exceed certain dollar
limits. Section 63.03 provides for -

automatic grant within 21 days after
filing an application for supplemental
facilities unless notified to the contrary
by the Commission. That section also
permits the Commission t6 authorize a
carrier continuing authority for the
construction or acquistion of small
projects (limited to $35,000 cost or $7,000
annual rental) for which no specific
prior authority is required. §§ 63.60
through 63.91 provide different
requirements for authorization of
discontinuance, reduction or impairment
of service, depending on the type of
service involved (e.g. telephone,
telegraph, public cost). ° One consistent
theme, however, among all of these
discontinuance rules is the requirement
for customer notification and the service
alternatives the customer may have.

66. We have above set forth in some
detail why we believe a different
approach is warranted in regulating the
tariff filing of a dominant carrier as
compared to a non-dominant carrier.
Many of these same reasons would
appear relevant to Section 214
regulation. For example, a rate base
regulated dominant carrier's earnings
are tied to its investment. i.e., its rate of
return is based on its invested facilities
and the more facilities it has, generally
the greater its overall earning will be.
Thus, rate base regulation carrier with it
incentives to overbuild (the so-called
Averch/Johnson effect). While in a rate
case the Commission could disallow
inclusion in the rate base of facilities
representing excess capacity, such
occurrences have been rare in the past
and regulatory commissions have
generally been reluctant to disallow
unless it was shown that the excess

-capacity was intentional or resulted
from gross mismanagement. To counter

8We are considering modifications to the rules
pertaning to the discontinuance of telegraph service
in another proceeding (see note S supral. Therefore.
such changes are not considered here.
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this incentive, public utility regulation
has cone to rely upon a prior approval
mechanism which, in theory, assures
that unnecessary or unnecessarily costly
facilities will not be constructed by
exclusive or dominant purveyors of
service to the public (i.e., carriers which,
because of market power vis-a-vis -
customers with inelastic demand, would
be able to command prices calculated
upon an inflated rate base). In contrast,
a non-dominant carrier has no incentive
to overbuild for two reasons, First,
because such carriers have not been and
are not now effectively rate regulated,
the size of their respective.rate bases is
not relevant to the prices they can
change. Second, and the reasonwehave
not imposed the full form and substance
of rate regulationon the OCCs, such
carriers do not possess sufficient control
over price to recognize any reward from
overbuilding even if.they were subject lo
an overall rate of return constraint. See
paragraphs 14, 30-31, supra. Their prices
must reflect those of their competitors
(including the dominant carrier) without
regard to rate base. Therefore, we
believe it appropriate to concentrate our
Section 214 regulatory attention on the
construction program of the dominant
carrier andmiinimize it with respect to
the non-dominant carriers.

67. Similarly, with respect to possible
discontinuance of service, it would also
seem that different treatment of the non-
dominant carrier may be warranted. The
dominant carrier in many ireas,
particularly the smaller communities,
may be the only carrier offering a given
service. Therefore, we believe continued
positive control over the discontinuance
of the service offered by a dominant

- carrier is warranted; and in fact, that is
one of the primary reasons that
Congress included Section 214 of the
Act. On the other hand, competitive
carriers, by definition, usually offer no
service to any community for which
there is'no reasonable substitute. In
such circumstances, there is not the
same degree of "essentiality" to these
services as there may be to certain of.
those provided by the dominant carriers.
Accordingly, as long as the customer
hastadvance notice so as to make
arrangements for substitute service,
there would not seem to be any major
reason why discontinuance authority
cannot be routinely granted to non-
dominant carriers. In contrast to the
dominant carriers, non-dominant
carriers generally operate.under
relatively high risk conditions where
failure to gain an adequate share of the
market can result in a carrier's demise

or contraction of service offerings. 0

Consequently, in view of the general
financial risk non-dominant carriers
operate under, we do not believe-it is
necessary to impose any more "exit
risk" than absolutely necessary to
protect the interest of their subscribers.

68. In view of these donsiderations,
we are proposing to amend the Part 63
rules in several ways. First, separate
application requirements will be
developed for dominant and non-
dominant carriers. The rules for
dominant carriers would be less
concerned about circuit-by-circuit
requirements, -and more concerned with
major additions to plant, a need
disclosed by our recent five year Phase
,U investigation of AT&T. Phase llFinal
Decision and Order in Docket No. 19129,
64 FCC 2d 1, 50-52 (1977). To this end,
we intend a fundamental reexamination
of our Part 63 domestic regulatory
program, a program based upon rules
which have remained substantially
uhchanged since their adoption in 1944
to regulate the relatively simple
domestic telephone and telegraph
networks of that time. 9 Fed. Reg. 2092
(February 23,1944). Networks then were
more characterized by distinct lines
which directly connected each city with
the other cities on the network, rather
than by the interconnection of indirect
lines to build up a through connection.
For example, during the 1930's, the bulk
of long distance calls (e.g., 80% in 1936)
were carried over dedicated long
distance lines which directly connected
cities in order to avoid the transmission
losses and delays then associated with
the manual toll board switching of lesser
quality "short distance" toll lines.
Because telephone lines were capable
then of providing satisfactory
transmission quality only individually,
or in combinations of twQ, the General
Toll Switching Plan's original goal was
to limit the number of switches required
for a toll connection, not to provide for
alternate routing of calls. H. S. Osborne,
A General Switching Manual for
Telephone Toll Service, 9 BEL
SYSTEM TECHNICAL J. 429 (July, I930).
This was changed in the early 1950's
with the introduction of Direct Distance
Dialing. The upgrading of transmission
plant eliminated toll line distinctions.
The maximum number of allowable
switches in an end to end toll
connection was increased from'two to
seven. Automatic electromechanical toll
switches replaced the manual toll
boards so as to make possible the

,automati6 interconnection of indirect
lines to create a through connection.

' See. e-g. Data Trnsmission Corp.. 60 F.C.C. 2d
958 (1976).

Automatic alternate routing, once the
exception, is now the rule, and long
distance calls between any two points
link a switching ladder in search of an
idle circuit to permit their completion,
For example, because of automatic
alternate routing, it is quite possible,
and indeed common, for a toll call
intended between cities within a single
state to be automatically routed to its
destination through out of state lines at
a higher level in the switching hierarchy.

69. All of this has resulted in a highly
interdependent, complex switched
telephone system which is not
adequately reflected in our present
rules. While relevant to the simple"
networks of the 1930's and 1940's, our
present approach-to require individual
applications for specific "lines"-does
not appear to be either adequate, or
material, to an evaluation of the needs
of the modem switched telephone
network. These problems appear to need
addressing in-a context much broader
than that of an application for a specific
piece of equipment.', Consequently, we
do not intend to simply continue the
present approach, reviewing numerous
equipment and-"circuit" applications
without regard to the Impact on the
overall network. Rather, we intend to
approach our regulatory concerns with
essentially a "clear slate" upon which
we intend to develop new approaches
designed to meet our goals. As indicated
in paragraph 66 our primary goal in this
regard is to insure against exdessive
addition to plant which will unduly
expand the rate base, thus causing
higher earnings requirements. This goal
is, of course, easier to state than
achieve. We recognize the complexity of
the nationwide switched network and
that much addition to plant has to be
planned years in advance of the basis of
forecasts which may or may not be ,
accurate as to actual needs. Because of
this long lead time, we have also felt the
frustration, from time to time, under our
current 214 procedured, of reviewing
construction plans too late in the
planning cycle to reasonably require
significant changes.

70. Due to the complexities of
modifying Section 214 procedures for

5' We recognize Section 214 speaks in terms of
construction of "lines." In the past the rules have
been written rather restrictively as to the meaning
of what constituted a line. In view of the Increasing
complexity of communications networks and their
necessary Integration with switches and other
support equipment, a question arists as to whether a
more expansive definition of the term may be
appropriate and necessary. We seek comment on
whether Congress intended to include within the
concept of "llnes"of communications all facilities
necessary to make those lines Into effective
communications offerings. Switches of all kinds are
necessary to create the communications networks
wherein alternate routing is a prime design goal.
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dominant carriers, we are not now
proposing any specific rule. Rather, we
request interested persons to submit
their ideas for possible approaches for
Section 214 regulation for these carriers,
keeping in niind our objectives and
concdrns as stated above. In particular
we request comment on the following:'

(1] At what point in the planning cycle
should commission authority be sought?

(2) For major programs or plant additions
should authorization be in two steps, say
preliminary at the planning stage, and final
before construction actually begins?

(3) In what way can the Commission best
focus on major construction while minimizing
administrative effort on minor or routine
supplemental facilities?

(4) Should different types of facilities have
different types of approval procedures? If so,
what?

(5) To what extent can or should the
Commission review alternative facility
options on major construction projects?

(6) To what extent, if any, should the
Commission review and/or approve
management, engineering and financial
procedures and guidelines under which major
projects are planned?

(7] How can the Commission best monitor
the efficiency of use (e.g., the fill factor) of the
overall switched network, and major
segments thereof, and how the facility
construction program affects this from year to
year?

(8) How can the accuracy of facility
forecasts be best monitored and evaluated
from year to year?

(9] To what extent can or should the
Commission make efficient use of existing
facilities a condition precedent to the
construction of new facilities?

(10) Given the various certification system
possibilities, what standard should the
Commission employ in considering
disallowances?

71. For non-dominant carriers, we
propose to focus only on those aspects
of Section 214 considered essential.
Although under current policy we
believe that it is appropriate to continue
the initial certification of these cariers,
we intend to lessen substantially their
application requirements in accordance
with our open entry policies and in
recognition of the constraining
influences of market forces noted above.
Essentially we propose to reduce
Section 214 facility authorization
requirements for such carriers to include
only initial certification to provide
common carrier service and the points
or geographic areas of service. In that
authorization, we would grant blanket
authority to the carrier for unlimited
expansion of circuits, except video relay
circuits, 52 to the authorized service

-1We are excepting video relay circuits via
satellite here because of the small number of
applications involved and the substantial number of
policy issues that have been raised in the past with
respect to such service.

areas. Thus, where supplemental
circuits are to be installed or leased, no
additional authorization would be
required. Instead we would require the
reporting of such additions within 30
days after their service date.sAs
currently, carriers would be required to
acquire prior facility authorizations for
the underlying transmission facilities,
i.e., for radio and for cable (or other non-
radio transmission medium) over 10
miles in length. We believe such a
regulatory program will substantially
reduce the facility authorization burden
on both the non-dominant carriers and
on the Commission staff while fulfilling
our obligations under Section 214 of the
Act. Finally with respect to
discontinuance of service, we propose tominimize the requirements for these
non-dominant carriers to discontinue
service to any point. Provided that 30
days prior notice is given to their
customers and no showing is made that
a reasonable substitute service is not
available, such applications would be
"automatically" granted 30 days after
the filing date. If a petition to deny were
filed, we would, of course, act on the
petition prior to any discontinuance.

72. We note that Section 214 is written
in imperative terms, and thus may not
permit complete abandonment of the
certification process. However, we
believe the Act provides us sufficient
flexibility so as to allow the blanket
applications we herpropose. Nothing
in Section 214 sets a minimum time span
in which the proposed construction,
extension, augmentation, operation,
transmission or discontinuance covered
by the Section 214 application must take
place, and thus appears to be an area
left to our administrative discretion. We
also note that we have in past
rulemakings contracted the burdens that
might otherwise be imposed under
Section 214. See Resale Decision, supra.

73. The details of these proposed Part
63 rule changes are contained in
Appendix A. We soli'cit comment not
only on these particular changes, but on
any other alternatives that interested
parties believe to be more appropriate.
However, such alternatives should be
addressed in terms of meeting the
requirements of the Act, the general
public interest involved, and in terms of
minimizing the regulatory burden on
both the Commission staff and the
regulated carriers.

"Such reporting will. among other thins enable
us to monitor the extent of competitive services
available and analyze, to a degree, the efficiency of
use of the radio spectrum.

G. Video Relay Carriers
74. While the aforementioned

proposals pertaining to Section 61.38,
presumptions of lawfulness, Section 214,
etc., would also be generally applicable
to non-dominant common carriers
providing video relay services whether
those carriers are terrestrial microwave,
satellite, or resale, we believe some
different treatment in this area is
warranted. In particular, we wish to
address rate making methodology
applicable to these carriers because of
the different nature of competition we
have observed in this markeL

75. With a growing number of resale
satellite carriers now providing video
relay service to cable television systems
and widespread installation of receive-
only earth stations by cable television
systems, we believe that we may permit,
under appropriate conditions, video
relay carriers to use diverse rate
structuring principles. In Appendix B.
we set forth our analysis of various
ratemaking principles in the context of
the current level of competition for these
services. We basically conclude therein
that the technical and cost
characteristics of satellite video relay
carriers, taken in conjunction with the
unique nature of the markets they serve,
may justify the use of cost allocation
methodologies which give greater
consideration to the ultimate user of the
common carrier service than has
previously been the case. Thus, in view
of the above, we propose to allow
competitive satellite video relay carriers
broad latitude in their selection of a
ratemaking methodology, including the
use of population-sensitive rates. We
have tentatively found that such
ratemaking flexibility is likely to
promote widespread availability of
video relay service at reasonable rates
while allowing for the continued
development and expansion of
competition in this specialized
marketplace. We view this approach as
serving the policies of Section 1 of the
Act, 47 U.S.C. § 151.

76. Having determined that
population-sensitive rate structures
scem to be appropriate for satellite
video relay carriers serving cable
television systems, we also believe that
since a terrestrial carrier competes with
a satellite carrier in the provision of
such services, then our general
regulatory policy of full and fair
competition should likewise permit the
terrestrial video relay carriers to utilize
population-sensitive rate structures
similar to those of the satellite carriers.
Accordingly, we propose to remove the
requirement that terrestrial microwave
carriers providing video relay service to
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cable television systems justify
population-sensitiVe rates under the
complete burden specified in American
Television Relay, 63 F.C.C. 2d 911,929-
30 (1977), provided that such rates are
uniformly applied with respect to all
customers on any given microwave
system. However, we will entertain and
address any issues pertaining to clearly
unrea~onable rate discrimination.

77. We noted above that due to the
unique cost demand and technical
characteristics of video relay services
provided, the forces of the competitive
marketplace may nt function as
effectively as they might for other types
of competitive carriers and services.
Therefore, at least initially, our staff will
monitor very closely systemwide rate
increases and shall be directed to
request relevant data from the carrier as
is appropriate. Since, as noted in para.
35, supra, there may be no effective
alternative for the cable systems being
berved with network tefevision signals,.
because such signals are.not currently
being carried on satellites, we propose
to continue requiring Section 61.38
support-data where.a terrestrial
microwave carrier proposes to increase
rates for the carriage of such signals. So
long as this is the case, we would not, of
course, apply a presumption of
lawfulness to this service.

VIL Applicability

.78, The proposed guidelines and rules
shall apply to the extent indicated
herein to all carriers except those the
Commission finds to have market
power. As noted above, a carrier which
is dominant usually is the effective price
lehder or has a substantial opportunity
and incentive (Le., effective rate base
regulation) to subsidize the rates for its
more competitive services with revenues
obtained from its monopoly services.
Such subsidization is unlawful to the
extent it adversely impacts the less
competitive or monopoly services and
permits the dominant carrier togain an
anticdmpetitive advantage over other
carriers,

79. The dominant carrier concept,
however, necessarily raises-the question,
of when and under what circumstances
a carrier achieves "market power" or
"dominance" such that it is excluded
from the streamlined filing provisions
under our proposed rules. Thus, an
ultimate goal of this rulemaking
proceeding is to establish a set of
standards and procedures by which this
Commission will be able to identify
dominant firms [i.e. those with market
power) on a continuing and consistent
basis. Obviously, as the markets
expand, varieties of service .offerings
increase, and new entry occurs,

* reassessment of prior determinations
will be required.-Therefore, we believe
commentingparties should devote
considerable attention to describing ahd
discussing criteria useful to defining

- market power and defining the point at
which a carrier becomes a dominant
firm such that direct regulatory

* constraints more reliably insure just,
reasonable, and not unduly "
discriminatory rates and practices than
reliance on marketplace forces. In this
respect recent regulatory changes of the
Interstate Commerce Commission(ICC)
mayprovide a useful starting point for
further study. For example, the ICC has
found that invoking certain
presumptions at the initial tariff filing
stage can provide pragmatic guides in
deciding whether to exercise rate
jurisdiction over dominant carriers or to
permit competition to operate more
freely.55Thus. according to the ICC, a
carrier with a 70percent share of the
market in a particular tariffed service is
presumed to be the dominant carrier for
that service.5 Other tests utilized by the
ICC in presuming market dominance are
reported in Special Procedures for
Making Findings of Market Dominance
as required by the Railroad
Revitalization and Regulatory Reform '

Act of 1976, 353 I.C.C. 784 (1976), recon.,
355 I.C.C. 12 (1976), affd, in relevant
part, Atchison, Topeka and Sante Fe
Railway Company v. ICC, 580 F. 2d 623
(D.C. Cir. 1978). (The case was
remanded for the limited purpose of -
clarifying one of the presumptions
selected by the ICCJ

80. Additional factors relating to the
definition of market power and
dominant firms might be considered:
whether the carrier is effectively rate
regulated; a required showing by the
-filing carrier that the market for the
-tariffed service is workably competitive;
the ability of a carrier to be a price
leader;, the number of-carriers involved
in providing a particular service; the
extent to which other carriers provide
services that are practical marketplace

"4Also. the resoiutioB-or initiation of other
significant proceedings, particularly resolution of
the pending MTSIWA 7S Market Structure Inquiry,
supra, could have a bearing on the precision and
finality of any standards or procedures considered
or adopted herein.

"We are fully aware that In theabsence of a
finding of market dominance by the ICC, reliance on
the marketplace was directed by an act of Congress.
We mention Ihe ICC's tests forfindings of market
dominance only as an aid for analysis in the context
of the more limited approach directed lo specific
competitive carrier tarifff,.lings which are the
subject of these proposed rules.
. "While a percentage market share criterion

alone may not be sufficient for dominant carrier
determinations, it appears to us to offer significant
-advantages in terms of relevance, certainty and
ease of applications.

substitutes; and the relative size of the
carriers as measured by customer bash,
plant investment, R&D capability,
overall company revenues, corporate
structures such as affiliation with other
carriers, or with non-regulated corporate
affiliates, and standing in financial
markets 7 With regard to affiliation, we
may want to consider affiliation with a
local exchange carrier as an indiclum or
rule of dominance. The degree to which
affiliated entities are truly separate and
deal at arms' length with each other
should also be considered. Also, any
acquisitions or mergers between 'carriers
may be'relevant in determining carrier
market power and dominance, 5 as well
as how all the above factors may change
over time.

81. Our initial determinations of
market power primarily reflect the
industry as it stands today and for the
reasonably foreseeable future, As
indicated, the present industry structure
is one which has long been dominated
by relatively few large firms, providing a
variety of private line and switched
message sdrvices in generally well-
defined markets based on historical
industry practices. However, numerous
firms have either recently entered the
industry or propose entry, many with
substantial financial resources and
other significant backing. Moreover, the
underlying technology is more diversely
supplied, and capable of performing
more new and innovative servlces than
was the case.in the past. In other words,
we find ourselves very much at a
crossrodd where historic industry
development and related policies and
practices face the prospect of dynamic
industry change brought on by new or
proposed entrants offering many
services through new types of facilities
under varied pricing systems. While In
the long run we recognize the necessity
for clearly defined standards and
procedures for dominant carrier
determinations, we also believe that to
2ttie on a limited number of criteria at

5, Obviously, the financial wherewithal and
market power of a parent or sister corporation may
make entry and growth of an affiliated now carrier
somewhat easier. However, It does not
automatically follow that such a now carrier should
be classified as a dominant carrier. either under our
initial or more final determinations, merely because
of its relationship with Its financially stronger
affillate. See paragraph 48, supro.

"Where a dominant carrier acquires. either
directly or indirectly, a non.dominant carrier. we
will treat the acquired carrier as a dominant carrier
unless it can show Ihat it operates as a completely
separate entity. Indicia of separate Identify may
include separate books.of accounts, facilities.
officers, directors, personnel, or such other
conditions as the Commission may ind warranted,
Also, It must be demonstriated that the two entitles
deal with one another on an arms length basis In all
Tespects. See eg.. GTE Applications, note 1. supra.
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this stage would require us to speculate
unduly on the public interest impact of
the new and proposed entrants, many
which have not yet filed a tariff
providing services to the public or have
achieved only limited success to date in
competing with the established carriers.
As noted above, the possible impact of
such entrants is also being considered,
in a broader context, in the MTS/WATS
Market Structure Inquiry. Under these
circumstances, we believe the most
reasonable course of action in initially
making tentative dominant carrier
determinations is to focus primarily on
the realities of the present industry
structure and the proven experience
with that structure. Recognizing the
inevitability (and desirability) of change,
we will retain the discretion to make
appropriate changes in the future upon
our own motion or upon the motion of a
party demonstrating changed
circumstances. We will develop the final
criteria for dominant carrier
determinations based upon our actual
experience with the proposed regulatory
reforms, the comments filed by the
parties herein, and, of course, our
observations of the development of the
industry through the regulatory
mechanisms presently or to become
available. Furthermore, it is our current
intention to make this an ongoing
proceeding so that we may continually
reevaluate the guidelines and any final
rules and thus make any necessary
modifications in the light of actual
experience, or changes in operation,
affiliation or structures of the firm in
"question.sa

82. Ourinitial market power and
dominant carrier determinations for the
purpose of implementing the proposals
were made by reviewing relevant
Commission files, reports. and orders
and weighing many of the factors
described above, rather than
prematurely limiting ourselves to a few
rigid rules. We recognize that the factors
considered, as outlined below, could
perhaps be applied during the course of
this proceeding to other carriers which.
by reason of new technology or early
entry into new service or geographic
markets, among other things, might
acquire market power. We considered
such possibilities, but do not see any
present indications of this happening
during this period. However, should
other carriers emerge within this time
frame that appear to be dominant, we
certainly will make a determination as
appropriate. Furthermore. if any carrier

59As noted in para. 31, supro. we may separately
consider modified reporting procedures or other
appropriate regulatory actions to examine those
broad industry structure issues which are beyond
the scope of this proceeding.

which we now find to possess a position
of dominance should lose that position
we would likewise reevaluate our
present*determinations.

83. In ascertaining market power and
dominance for purposes of implementing
this deregulatory program, it is obvious
that we must first consider the Bell
System." We have noted previously
Bell's total current assets of $103.3
billion, total operating revenues of $41.0
billion, and its net plant value at S90.4
billion. (See para. 16 above.) Further, it
has earned in excess of one billion
dollars in profits for several consecutive
quarters. In our Docket 20003 Inquiry,
Customer Intercomnnection, supra, we
further noted AT&Ts dominant market
position in virtually all service markets,
including local service, MTS and WATS
public switched services, and the
various private line service markets. See
also, Docket 19129, 4 F.C.C. 2d 1 (1977).
Because AT&T remafns by far the
dominant supplier of basic interstate
telephone service (in 1977 alone, AT&T
obtained $14.6 billion in MTs revenues
compared to total SCC revenues in all
services of approximately $120 million)
it has, unlike recent or proposed OCC
entrants, a substantial opportunity and
incentive (because of rate base
regulation) to subsidize between and
among services to the detriment of users
not having realistic service alternatives,
and particularly to subsidize those
services which might be more
susceptible to OCC competition with its
monopoly service revenues. ' We have
also noted AT&T's role as the effective
price leader.

84. From the beginning of our
expanded competitive entry policies,
e.g., the Specialized Conmon Carier
and Domsotproceedings. we have been
concerned that AT&Ts historical market
power, immense financial and
technological base. its control over
monopoly interconnection facilities, and
its substantial cross-subsidization
potential could afford it the opportunity
to impact consumers adversely and
effectively thwart or limit our
competitive policies and any resulting
reforms we might find consistent with
those policies. Under these

"Since the Independent telephone Industry offers
interstate services on essentially a non-rompetitive,
cooperative basis with Bell. generally concurring in
Bell tariffs. we shall also consider them as dominant
carriers for purposes of these rule.

"The entry of OCCa Into MSI WATS-like
services as a result of the Erecunet litigation and
into the private line xarkets due to the Speda/zed
Common CarrierDeclsion sees to have had only a
minimal effect. Indeed. AT&T, yearly rvenue
growth alone In such markets exseds any small
inroads made by the OCCa. In the case of either
MrsIWATS or private line. the OCC market share
is far less thanl%.

circumstances, our'Docket 18128 cost
allocation guidelines and requirements,
and the requirements we have recently
imposed through other Commission
orders, were developed so that we may
prevent that from happening.erThus full
and effective implementation of the
Docket 18128 Decision and AT&T's
compliance with other applicable orders
are necessary for the furtherance of our
policy of full and fair competition. Any
current relaxation of ourpresent tariff
support requirements with respect to
AT&T appears unwarranted."9

85. In summary, we have noted the
rather ovious circumstances which we
believe foreclose any application of the
proposals herein to AT&T and its
associated companies." We shall not
readdress this determination until such
time as we achieve full and effective
Docket 18128 implementation, made any
related changes necessary in the
Uniform System of Accounts (USOA),
see Notice of ProposedRulemakh&g.
Accounts andFinancial Reprting for
Telephone Companies, CC Docket No.
78-196,43 Fed. Reg. 33560, July 31,1978,
and Further Notice, FCC 79-479
(released August 9,1979, and are
otherwise assured that a relaxation of
our tariff support rules, policies and
decisions applicable to Bell would be
consistent with our statutory
responsibilities and the public interest.
We do not eliminate the possibility that
USOA and the use of separate
subsidiaries may at some time afford an
AT&T affiliate the opportunity to offer
some competitive services as a non-"
dominant carrier in the future.

86. Like AT&T, Western Union's long-
established role in the
telecommunications industry raises

Otevised Fully Distributed Cost Method 7 (FDC-
7) was the cost methodology required by the
Commission to ensure, among other fhings, AT&Ts
accountability for rates for all of Its service
categories and to determine unlawful cross-
subsidization between and among service
categories. ATST (Docket 181). 61 FC:C. Zd 587
(1975). seon.. 54 F.C.C. 2d 971 (19M7].firtherrecan.,
FCC 78-104. released February 24.1978. See also
WATS Reecton. Series PR&ec=tion. svpr.z and
AT&TDDSRjecOO. 7 F.CC. 2d 1195 19781.
recon. dened FCC 78-79. (released January 5,
1979). See also Bel Telephone COmpan of
Fenusiva d, svprn. and related intcronnection
cases.

"As applied to the tariff filinis of the OCCa. the
scope of the proposals Is not likely to Impazt
adversely members of the public or our competitive
policies in generaL. Such in Impact Is anily given
thelirllmited time in thesiarkatandlimited
custorerbases, aswala thefactthatAT&T
functions as the effective price leader. On the other
hand. AT&Ta vast cuatomer base and historical
market position in all services could make even il
minor tariff changes rreversibly detrimental to
consumers at Ua and our competitive and other
policies. Se. Cg. Sari20 7 Rfeci0 o RecoL .
supra, at pare 1.

"See our discussion atparagraph42.
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problems different from those
associated with-the recent or potential
OCC entrants to the industry. Of course,
Western Union is vastly different from
AT&T. Becaue of AT&T's immense size
and substantial resources (e.g., AT&T-
revenues were $41.0 billion in 1978-
compared to Western Union's $687.8
million), its dominance extends to
virtually every service market and thus
impacts U.S. consumers in general. Still,
-Western Union is much larger than most
of the new OCC entrants and thus could
use its market position to compete
unfairly (e.g., Western Unions $687.8
million revenues for 1978 can be
compared to the longest established
SCC, MCI, which had $78.1 million for
the same period). We do not intend to
impose unnecessary regulatory
constraints on Western Union and
possibly frustrate its competitive efforts
merely because it has existed longer
than the OCCs, or because it has been
around at least as long as AT&T. Indeed,
we believe our, recent and proposed
actions in CC Docket 78-96, note 5,
suprd, permitting entry of other carriers
into the public message telegraph
service (PMS) domeftic market may
greatly facilitate Western Union's
ability to compete more fully in all
aspects of the domestic marketplace.

87. Notwithstanding our desire to
facilitate maximum competitive freedom
for Western Union, we see an apparent
conflict with our intention regarding the
application of our proposals to Western
Union's tariff filings. Although Western
Union no longer has a de jure monopoly
in domestic PMS, it remains the sole
provider (and thus dominant carrier) of
domestic Telex and/or TWX services.65

"Telex and TWX are the only'significant
domestic switchednetworks dedicated to
teletypewriter; or written record service on an
exchange basis. Thus, WU's market share for this
type of service approaches 1009. These networks
operate principally in the circuit switched mode (a
form of real-time switching), but also offer the -
optional use of message switching so that additional
features are available including multiple-addressed
message service, store and forward service between
Telex and/or TWX stations, and access to other
services such as PMS. AlI Telex and TWX
subscribers are issued combined Telex/TWX
directories so that access to essentially all other
subscriber stations is readily available on a direct-
dial or store and forward basis. Althowigh a
substantial market comprised of point-to-point and
switched teletypewriter requirements exists outside
the realms of Telex and TWX (e.g., Autodin and
Advanced Record Service (ARS), switched private
line networks provided by Western Union to-the
government, Series 1000 and Low Speed Channel
private line service provided by AT&T and Western
Union respectively, and the very substantial amount
of use of the nationwide telephone network for
record type services), such alternative services may
not be viewed as ready substitutes to Telex and
TWX. Western Union's Telex and TWX domestic
services also Include a substantial amount of use
associated with the domestic handling of
international traffic, thus indicating an even more .

These circumstances could afford
Western Union, unlike the current
OCCs, the opportunity to cross-
subsidize its other offerings to the
possible detriment of its Telex/TWX
-ratepayers.6 This could alsoresult in
Western Union achieving an unfair
competitive advantage over competing
OCCs. On the other hand, we recognize
that WU may be somewhat constrained
in its pricing flexibility by AT&T's
effective price leadership in most
services. For example, Western Union
must generally price many of its private
line services under those of AT&T's. See
Docket 20847, infra.

88. We also note several pending
proceedings which could affect
substantially Western Union's role in
the marketplace, particularly its
dominant posture in Telex/TWX
services. For example, in our Telex!
TWX Investigation, CC Docket 78-97, 67
F.C.C. 2d 1420 (1978), we are already
examining the cross-subsidization
problem in some depth. As noted in
Telex/TWX, supra, at 1424, Western"
Union's projected 1981 earnings of 25.7%
and 18.8% on Telex and TWX services,
respectively, (as well as projections for
1979 and 1980) seem excessive when
compared to either significantly low
earnings or negative earnings on its
other services. This factor, coupled with
several Telex/TWX rate increases in
recent years, Telex/TWX, supra, at
1422, causes us concern about the cross-
subsidization problem. To get at the
heart of the problem, we are thus
considering the establishment of
guidelines ard principles similar to
those promulgated in Docket No. 18128
for AT&T, to goirern Western Union's
cost allocations .among its services.
Hopefully, the Telex/TWX Investigation
will provide sufficient basis for the
development of cost allocation
principles and guidelines, as well as
addressing the rate of return for Telex
and/br TWX services. 67

89. We are also mindful of the fact
that changed circumstances in the
domestic and international
marketplaces (e.g., changes in the
domestic Telex/TWX market)',
emanating from policy determinations

privileged position in-the domestic market.
Moreover, it is often essential for a domestic Telex/
TWX user. particularly in the hinterland, to
subscribe to Western Union's service in order to
have ready access to the international Telex
services of the IRCs.

"Also until such time as the domestic PMS
market becomes more competitive in reaction to our
freer entry policy, existing PMS subscribers could
possibly be disadvantaged by cross-subsidization.

61 If we are unable to achieve our purposes in
those proceedings, we may be forced to institute a
separate inquiry as we indjcated earlier. See AT&-T,
67 F.C.C. 2d 1441,1444 (1978).

by the Commission which emphasize
maximum reliance on competitive
'marketplace forces to accomplish the
statutory purposes of the Act could have
a profound impact upon both Western
Union's dominant posture In the
provision of domestic Telex/TWX
services, its concomitant ability to
cross-subsidize, and thus the possible
applicability to Western Union of the
proposals herein. Thus, the eventual
applicability of the proposals to
Western Union is obviously a factor to
be considered in any pending or new
proceedings bearing on Western Union's
competitive posture in domestic Telex/
TWX. In this regard, relevant pending
proceedings are Docket 19660,
Internationbil Gateway and Formula.
Inquiry, 38 F.C.C. 2d 541 (1972), 54 F.C.C.
2d 804 (1975); Docket 21005, Interface of
International Telex and Domestic
Telex/TWX Services, 82 F.C.C. 2d 414
(1976); and the Graphnet applications,
supra.

6s
90. In summary, we have noted above

the current circumstances which, In our
judgment, at least iritially require
Westeri Union to be classified as a
dominant carrier, thus foreclosing any
immediate application of the proposals
to Western Union. We; of course, Invite
Western Union's comments on its
classification and thus will review our
determination at the end of the comment
process.

IX. Summary and Implementation
91. In conclusion, we believe that

these proposals, as applied to the
competitive services of the non-
dominant carriers, will facilitate even
more competition, diversity and
associated consumer benefits, and are
likely to reduce the regulatory burden
for the industry as well as for the
Commission. Moreover, the proposals
should encourage carrier planning by
decreasing the uncertainties that often
surround tariff filings and the Section
214 process. Finally, we believe such
rules, policies and proposals are
consistent with our statutory obligations
under the Act to ensure that the rates
and terms of service 6f non-dominont
competing carriers are just and
reasonable and not unduly
discriminatory.

92. The proposed rules are set forth In
Appendix A.6 9 Also, we have included

.We also recognize the possible emergence of
more direct competition with Telox/TWX from
advanced message switched network services such
as AT&T's proposed ACS service and fITs US.
Domestic Transmission Systems, Inc. (USDTS)
proposed system.

"Appendix A also Includes several minor
proposed changes to Section 61.38, including the

Footnotes continued on next page

I
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in Appendix D a proposed financial
report to be initially filed by all carriers
intending to take advantage of the
proposals. It is anticipated, however,
that these reporting requirements may
be consolidated with existing reports
(e.g, Form P) now required under Part 43
of the Commission's Rules. Therefore,
all parties are placed on notice that
these reporting requirements may be
made applicable to all carriers. We, of
course, expect thorough comment on the
proposals and the various analyses and
assumptions contained in the discussion
above. It is our current intention to
implement the proposals in Part VII
promptly after we have had the benefit
of public comment. In this regard, we
are including in Appendix C several
questions, in addition to those already
raised in-the text, to facilitate more
direct and complete comment. We will
consider the further deregulatory
options in Part X as possible longer
term forms of deregulation.

93. Until such time as comments are
filed and we issue our further order
regarding the implementation of the
proposals in Part VII, we believe it
would be useful to inform parties as to
what requirements will govern tariff
filings in the interim.'As noted earlier,
most rejection and suspension petitions
against non-dominant competing carrier
tariff filings are made by competing
carriers and such petitions appear to be
almost always of a dilatory nature. As
noted, upon final implementation of the
proposals the Common Carrier Bureau
will be delegated authority to deny
suspension petitions. Until that action is
effectuated by a formal rule change, we
believe the Commission's and parties'
resources could be saved if we
immediately grant the Bureau authority
to act on, denials of suspension petitions.
Accordingly, our delegation of authority
in rule 0.291 is hereby temporarily
amended by this Order to permit that
action.

X. Disposition of Pending Dockets and
Related Complaints

94. We have held in abeyance several
dockets, established to investigate
particular OCC or competing tariff
filings, until such time as we developed
general policies to resolve recurring
controversies as to permissible rate
structures, ratelevels, service features,
etc. These are: Docket 20098, Western
Union and RCA Satellite Services, 47
F.C.C. 2d 639 (1974); Docket 20198,
United Video, 49 F.C.C. 2d 878 (1974);

Footnotes continued from last page
raising of the gross revenue requirements of 6138(0i
to reflect the effects of inflation.

Separate orders and pleading cycles will apply to
the further deregulatory proposals in Part XL

Docket 20493, Western
Telecommunications, Inc, 55 F.C.C. 2d
203 (1976); Docket 21047, American
Television and Communications
Corporation, 62 F.C.C. 2d 171 (1976);
Docket 21145, United Wehco, na, 63
F.C.C. 2d 741 (1977]; CC Docket 78-24.
American Televkion Relay (ATR II), 67
F.C.C. 2d 527 (1978); CC Docket 78-68,
RCA Americom, 67 F.C.C. 2d 836 (1978);
CC Docket 78-70, American Satellite
Corp., F.C.C. 78-128, (released March 10,
1978); and CC Docket 78-99, Western
Union, 68 F.C.C. 2d 889 (1978). Another
Docket (20801), Midwestern Relay,
supra., remains in limited hearing. It is
our intent to terminate or otherwise
settle these dockets on the basis of the
policies and rules adopted in this
proceeding to the extent reasonably
possible.

95. While some of these dockets (and
any related formal complaints" may
involve questions of past unlawfulness
and the possible remedies therefor, the
parties may wish to reconsider the
issues in light of the proceeding. We see
considerable benefit to be derived from
promptly resolving and implementing, to
the extent appropriate, the matters set
for inquiry herein so that the
Commission, carriers, apd their
customers may channel their resources
to more mutually productive ends."

96. Accordingly, we request that all
active parties to these pending dockets
and any related complaints reexamine
their positions and inform us on or
before the date specified in para. 124
below as to their intentions in this
regard. Thereafter, we will provide
further guidance to the presiding
Administrative Law Judges as to how
they should proceed.

X. Further Deregulatory Options

97. As noted above, not only may
regulation of non-dominant competitive
carriers be unnecessary due to their lack
of market power, but such regulation
can also be costly in several ways.
There are direct costs of formulating,
enforcing and complying with rules and
regulation. These costs are ultimately
home by the taxpayers or the
ratepayers. Moreover, the very presence
of regulation can make competition less
effective than it might otherwise be.
Facilities authorization requests force

'*See. e.g., Los Cnxce TV Cable v. ATM EI Paso
Cablevisio.1ncr v.AT""Norih platte andAicCook
Muti* Vue TVv. MountinlMicrowave Co4 and
Micro-Cable Communications Corp. v. ATR (two
complaints).
"We particulady note the efforts of the carrier,

Trial Staff, and presiding Adminlstrative lAw Judge
in Docket 2OWi1L Midwasim Reay. supm where
recently a settlement of most issues was concluded.
We encourage similar settlement efforts by parties
to these other pending Dockets.

competitors to give their rivalsadvance
notice of business strategies. This can,
by itself, discourage the introduction of
new, competitive services. Requiring
adherence to tariffs where competitive
pricing would flourish otherwise may
make collusive pricing possible by both
facilitating agreement and preventing
the secret discounts that often lead to
the breakdown of agreements that are
attempted. Rate of return regulation, of
the threat of its imposition. may
discourage firms from entering risky
ventures that, if successful, would result
in temporary commensurate profits.
Legitimate discounts to various classes
of customers and introductory prices to
attract new business may be viewed as
unjust and unreasonable discrimination
and therefore may be prohibited. The
very presence of regulation may
discourage some firms from entering.
Also, competitors may use the
regulatory forum to challenge and delay
one another's service introductions. As
a result of both our belief that
marketplace forces may prevent
competitive carriers from deviating from
cost-based pricing, and our desire to
reduce unnecessary regulatory costs and
burdens, we are seeking to determine
how far we can legally reduce or
eliminate the unnecessary and costly
regulation of these competitive firms. In
the following paragraphs we discuss and
invite comments on various possible
ways of achieving this goal beyond the
initial proposal described above, which
we are confident is already within our
statutory authority.

98. These further deregulatory options
are based to some extent, onmore
modem interpretations of the
Communications Act of 1934. Obviously
that Act was passed at a time when
there was little or no competition in
telecommunications, services were
generally limited to MTS and telegraph,
and methods of transmission were
generally accomplished through Wire
and cable. The industry we face today
bears scant resemblance to that of 45
years ago. In recognition of the dynamic
nature of communications, the courts
have generally recognized the need of
the Commission to interpret the
language of the Act in context with the
times and the needs of the public so that
the goal of the Act, as stated in section
1, 47 USC § 151, "to make available, so
far as possible, to all the people of the
United States a rapid, efficient, Nation-
wide, and world-wide wire and radio
communications service" can be
reasonably accomplished. See, United
States v. Southwestern Cable Co., 392
U.S. 157 (1968; United States v.
Midwest Video Corp., 406 U.S. 649 (1972
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(Midwest Video !). Therefore, in
addition to comments specifically
solicited, we request interested parties
to comment generally on the following
two regulatory scenarios in terms of: (a)
the probable impact on the provision of
service to the public as to rates,
diversity, innovation, and availability;
(b) any likely structural changes in the

-nature of thecompetitive marketplace;
and (c) the legal sufficiency of these
possible approaches under the 1934 Act
A. Forbearance From Regulation

99. Under this option we explore the
possibility that the Commission may
have discretion to forbear from the
exercise of its full regulatory authority
under the Act. Forpurposes here, we
assume that the competitive carriers are
common carriers within the meaning of
the Act. This option is not, of course, as
far reaching as the one that follows
(which would, in effect, examine anew
under current conditions the term
"common carriers") since it would allow
the Commission some flexibility to
exercise whatever regulatory authority
is deemed necessary to insure that the
general goal of the Act are achieved.

100. The most frequently cited case
siipporting the existence of discretion in

-the Commission is the. D.C. Circuit's
decision in Philadelphia Television
Broadcasting Co. v. FCC, 359 F. 2d 282
(D.C. Cir, 1966). Jn upholding the
Commission's refusal to assert Title 11
jurisdiction over a cable system, the
court pointed out that new technological
developments require new regulatory
responses and that the Commission
therefore should have discretion in
formulating its regulatory program. In a
statement equally applicable to the
issues we currently face, the court said:

Congress In passing the Communications
Act of 1934 could not, of course, anticipate
the variety and nature of methods of
communications by wire or radio that would
come into existence in the decades to come.
In such a situation, the expert agency
entrusted with administration of a dynamic
industry is entitled to latitude in coping with
developments in that industry... In a
statutory scheme in which Congress has
given an agency various tools with which to
protect the public interest, the agency is
entitled to some leeway in choosing which
jurisdictional base and which regulatory tools
-will be the most effective in advancing the
Congressional objective.

101. We are, of course, aware of the
division of authority on this issue. For
example, in our Resale Decision, we
made passing reference to FPC v.
Texaco, Inc., supra, in such a context as
to suggest that we had concluded it
removed the discretionary element we
theretofore believed existed under the
Act. However, it does not appear that

the case would preclude a Commission
decision to exempt the OCCs from Title
II regulation. In striking down an FPC
plan to leave small producer prices to be
determined by the marketplace, the
Court explained that:

It is abundantly clear from the history of
the Act and from the events that prompted its
adoption that Congress considered that the
natural gas industry was heavily
concentrated and that monopolistic forces
were distorting the market price for natural
gas.
359 F.2d at 297-298. Thus, the essential
basis of the Supreme Court's decision in
FPC v. Texaco was that Congress had
specifically addressed the market
structure of the natural gas industry and
the effect of monopoly market power on
the prices at which producers sold their
product. 72 The drafters of the
Communication's Act, on the other hand,
quite clearly did not address the
completely different telecommunications
market and c-Hiers we have today, nor
did they incorporate assumptions about
the effect on market structure of
competitive providers of service.
Similarly, the "events" prompting the
passage of the Communications Act
obviously bear no resemblance to the
events facing us today.

,102. To the extent that the Supreme
Court based its decision not on the
elimination of direct regulation of the
rates of small producers, but-on its
interpretation of the legislative history
of the applicable statute, we seek
comment on. the applicability of that
holding to the question of the regulation
of competitive carriers generally. We
also are considering its application on
the question of the deregulation of '
resale and enhanced service providers
as a subclass thereof. In that case, it
may be said, we are continuing to
regulate directly those carriers providing
underlying facilities and thus satisfying
the purposes of the framers of the Act.

103. In the appeal of our Resale
Decision, the Second Circuit rejected an
argument that the Commission had the
discretion to refrain from regulation of
resalefirms. A T8T v. FCC, supra. The
court seemed to place primary reliance
on FPC v. Texaco and -the "statutorily

/mandated" requirement that we have a
duty to "execute and enforce the
provisions" of the Act. 47 U.S.C. § 151.
The question of discretion under the Act
however, if answered affirmatively, may
preempt any "duty" to enforce the terms
of Title I. That is, if the Act provides the
agency with the power to forbear from

'1"In concluding that the Commission lacked the
authority to place exclusive reliance on market
prices, we bow to our perception of legislative
intent." Id., at 400.

regulation, an exercise of that power
would certainly excuse failure to ensure
compliance by individual firms with the
procedures cohstituting the mechanism
by which Title II regulation is to be
effected. If our previous discussion of
the Texaco opinion has any validity, It
may undermine the apparently broad
holding of the AT&T opinlon as wall."3

104. Moreover, in the NARUC cases
cited infia, the question of the existenco
of an ability to forbear from regulating
common carriers seems to have boon
left open. In NARUC ,,the court said
"we reject those parts of the orders
which imply an unfettered discretion In
the Commission to confer or not confer
common carrier status on a given entity,
depending on the regulatory goals It
seeks to achieve." This statement,
although sometimes cited in the context
of the Commission's power to forbear
from regulation, in fact, is only relevant
to.the process whereby the Commission
evaluates.the nature and offering of a
particular firm to determine whether or
not it is a common carrier. If common
carriage is found to exist, then the
question of discretion as to the extent of
regulation, if any, arises. The court made
clear that it recognized the distinction
when it expressly said: "We do not here
hold that the Commission is required to
exercise its affirmative Title II powers
wherever a common carrier within Its
jurisdiction is found to exist.
We .. . leave to a case presenting that
issue the problem of whether Title II
powers are mandatory or
discretionary." 74

105. FHrthermore, in NARUC II, the
court recognized, in discussing ACLUv.
FCC, 532 F.2d 1344, 1351 (9th Cir. 1975),
that "there may be arguments for
allowing the Commission to decline to
exercise its statutory powers . . . for
example, it may be contended and has
elsewhere been held (citing Philadelphia
Television Broadcasting Co.) that a part
of the b.:oad discretion allowed the
Commission under the Act involves the
power not to exercise particular
authority which it has been granted." 7
We note that both NARUC opinions
were rendered after the decision In FPC
v. Texaco.

106. There is also particular language
in Title II of the Act which arguably
supports the proposition that the
Commission has authority to forbear
entirely from traditional tariffing

"The Second Circuit also appeared to believe
that there was no authority supporting the argument
that the Commission could forebear from regulation,
As previously noted, we consider Philadelphia
Television Broadcasting Co., and the other casds
cited supro., to be such authority.71NARUC I at 48. See note 82 Infro.

73NARUCl at 020, n. 113. See note Osinfro.
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regulation. Section 203(c) says in
pertinent part:

No carrier, unless otherwise provided by or
under authority of this chapter [i.e., the Act].
shall engage or participate in such
communication unless [tariff] schedules have
been filed and published in accordance with
the provisious of this chapter and with the
regulations made thereunder.... [emphasis
added].

The emphasized language seems to
contemplate carrier offerings other than
by tariff if such offerings can be said to
be "provided by" or "under authority" of
the Act. Other sections of the Act
clearly provide for the provision of
common carrier communications
services or facilities by one carrier to
another carrier pursuant to contract. See
Section 201(b) (between regulated and
unregulated carriers), and 211(a)
(between two. or more regulated and
unregulated carriers], 47 U.S.C. §§ 201(b)
and 211(a). Bell Telephone Co. of Pa. v.
FCC, 503 F. 2d 1250,1277 (3d Cir. 1974),
cerL denied, 422 U.S. 1026 (1975]. These
intercarrier exceptions to Section
203(c)'s tariffing requirement appear to
be contemplated by the "unless
otherwise provided by . . . this
chapter" language in Section 203(c).
That is, such relationships are explicitly
"provided by" Sections 201(b) and
211(a). If these'relationships are
"provided by" the Act, there is a
question whether the Commission,
though lacking an explicit statutory
direction, might "under authority or' the
Act have discretion to permit other
relationships, e.g., carrier-customer, to
be governed by contract rather than
tariff. Section 203(c)'s "unless" clause
arguably speaks of two categories of
exceptions-unless "otherwise provided
by or under authority of this chapter." In
Midwestern Relay Corp., 69 FCC 2d 409,
415-16 (1978), we implied that the
"under authority" language does not
have any independent significance when
we said that any exception to Section
203[c) "must be clearly expressed"
elsewhere in the Act. While we do not
at this time depart from that
construction, 76we invite comments as to
whether the "under authority" language
might in proper circumstances support
the adoption of a Commission rule
exempting certain carrier-customer
relationships in competitive markets
from any tariffing requirements.
Specifically we seek comments as to
whether that discretionary "authority"
might arise "under" our general

-'We would note, however, the usual rule of
statutory construction that no part of a statute
shouldbe presumed to be redundant or superfluous
or otherwise be-read out of the statute. See United
States v. Mensche. 348 U.S. 528, 538-39 (1955);
Markham v. CobelJ, 326 US. 404, 411 (1945].

rulemaking authority, Section 4(i), 47
U.S.C. § 154(i), or our conditioning
authority in Section 214, 47 U.S.C. § 214.

B. Definitional Option

107. Under this option we consider the
possibility of defining certain providers
of communications services as not being
actual cominon carriers under the Act
and thus being subject to full and
complete deregulation. As such, these
entities, once defined as non.common
carriers, would be subject to no
Commission control, except where
changes in the marketplace or the nature
of their services could possibly result in
their being re-classified as common
carriers. They would, of course, be
subject to some federal control, as are
all businesses engaged in interestate
commerce, under the antitrust laws. But
in essence, they would be completely
free to enter and exit the market and
would be subject to no rate, tariff or
facility regulation. A legal rationale for
this approach is set forth in the
following paragraphs in order to elicit
public comment.

108. We note initially our authority
and responsibility for resolving complex
definitional issues. We have in the past
been confronted with problematic
constructions of statutory terms as new
markets and services have developed.
See, e.g., Resale Decision (resellers and
shared use); Computer Inquiryl! (data
processing); Naruc I (SMRS). We have
thus recognized that regulation
appropriate in one context may be
inappropriate in another.

109. We now consider the term
"common Carriers" as used in the Act.
The plain meaning of the definition in
the Act itself is not helpful: "'common
carrier' or 'carrier' means any person
engaged as a common carrier for
hire...." 47 U.S.C. § 154(h). Our rules
shed little additional light on the issue:
"any person engaged in rendering
communication service for hire to the
public." 47 CFR § 21.1. Neither does a
return to the legislative history: the term
was not intended to include "any person
if not a common carrier in the ordinary
sense of the term." 77The Supreme Court
has recently agreed with at least one
lower court's finding that these
provisions are so indefinite as to
warrant a return to common law and
court and agency pronouncements in an
attempt to define a common carrier.78

110. Several factors emerge from a
resort to common law and earlier cases.

"IH. R. Conf. Rep. No. 1918,73rd Cong 2d Sess.
46 (1934).

"s FCC v. Midwest Vidco Corp. 99 S. CL 1435

(1979] (Afidwest I1); NARUC v. FCC 525 F.2d =
640 (D.C. Cir. 1976). cr, den. 4Z5 U.S. 992 (1976)
(NARUC I.

The critical element in the meaning of
the term is itself somewhat ambiguous.
It is often said that the activity in
question must be of a "quasi-public"
character. " Whether the activity is
undertaken for profit, while perhaps
being a "significant indicium" of
common carriage,' is not determinative
of this question.8'

111. The early English basis for
regulation was concerned with activities
which were conducted in the public
arena and with the exercise of
monopoly power. For example, shippers,
innkeepers, controllers of the sole wharf
serving an area were held to show
certain common traits. The fact that
these enterprises are ones which
prosper from providing service to the
general public ' 2 and that the customer
has no control over his or her interest in
the product when it is entrusted to the
business, led to the development of
liability for faulty performance of the
promised service resting with the
business. In essence, they became
insurers.93

112. Their business performance
seems not to have been "regulated" in
the modem sense of that term. Lord
Ellenborough. in one of the earliest
statements on the subject, illustrated
that the untoward effects attendant to
monoply control of an essential facility
required a change in the way the
business was viewed by society.

If for a particular purpose, the public have
to resort to his premises and make use of
them and have a monopoly in them for that
purpose, if he %ill take the benefit of his
monopoly he must, as an equivalent, perform
the duty attached to it on reasonable terms.-

113. In these earliest treatments of
commor'carriers there ;ippears to be.a
distinct understanding that restriction
on the way these entities conducted
their business was the quidpro quo for
the advantageous commercial position
they had assumed. That is to say, having
developed a business which affects the
community at large, because of the
exclusive control of a facility necessry
to the continuance of commerce, the
state exercised its power to protect the
public's legitimate interest in the

A'4ARUCI at 641.
'AT&T v. FCC 572.Fd l7 at 26 (2nd Cir. 1978.
"A'ARUCIat 641:14AR UC v. FCC 533 F.2d 601

(DC. Cir. 1978) (MWAUCJ.
"nn the case of the innkeeper, travel conditions

seem to have led to the Imposition of such a
condition of service to the general public.

01NARUCIat 6W.

" . Henrick. The Power to Regulate Corporations
and Commerce. p. 328 (1906). See also note.
"Affectation with Public Interest." 39 Yale LI. 1069.
1093 (930]; McAllister. "Lord Hale and Business
Affected with a Public Interest," 43 Harvard L Rev.
759(1930).
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operation of the roadways granted to
certain.persons by the .lords ofEngland.
Thus thegrants carried with them not
only the power to charge t611s, but lso a
responsibility to honor-a right of passage
and equal treatment-of the travellers. '
Smallerx.oadsand streams not essential
tocommericalband social intercourse
were not viewed as commonpassages
for theKing'speople 'and were
considered private, having none of the
charactristics',ofservice on.equal terms.

114. Thus, the "quasi-public"
characteristicfoundlo be the.sine qua

X1on B .of common carriage-mayihave
beenbased.on-a social decision-that
those who exercise unfettered control .of
an access point.essential.to the
commercial-well'being.of the nation
must be kept under control. If so, there
mayibe anadditional element-to
common carrier-which is economic in
nature. 'It seems'to-us that to'the extent
monopoly control of:an-essential facility
may be a critical elementof the meaning
of the term common carrier'that -the
other common carriers (OCCs) in
general,(andparticularly resellers of
enhanced servides], who are
participatingin a multi-firm -competitive
market, may-not satisfy eitheraspectof
the test.Moreover, unlike the firms to -
which-regulation was nriginally'applied,
these carriers receive no exclusive
franchise or guarantee. They do not
receive the:power ofeminent domain,
,tax benefits, the power to levy tolls or
statefunds, as the railroads did. It does
not seem that any individual firm -
offeringsuchservice is "essential" in
'the way-the "Kings Highways,"
railroads, -orcanals were-essential to the
deyelopment of commerce.'There seem-
to be significant differences between
what-we-expect to :develop in these
markets and-such infrastructure services
as basic power:and transportation. It
may be that any particular firm could
enter, ,or leave, this market -Without
causing an unacceptable amount of
dislocation.

'115. The question'then is whetherthe
common carrier concept may
legitimately-be understood to contain
some element of essentialityor
monopoly. If the fundamental
characteristics ofcommon carriage do
involve someelement,of monopoly or
essentiality with respect to the.services
provided, and if certain-competitive
carriers do not manifest those
characteristics, then it maybe that the
only basis or-considering them common
carriers is an assumedpractice on their
part of providing access to-the publicon

"'=NARUC II at 608.' -

non-discriminatory terms.16 It appears,
howev.er, that this-factoris a
,characteristic of a wide variety of
institutions Whichhave been treated in
differing ways. Forexample, with civil
rights legislation.and relevant case law,
the dutyto hold oneself open for service
indiscriminatley to those willing to pay
theprice.applies far beyond the range of
traditional :common carriers. Grocery
stores, restaurants, .motels and other
non-utility.operati6ns all function .under
a similar-duty. Moreover, the nation's
antiturstlaws.have long imposed.a duty
,of access -onxeasonable conditions on
the monopoly controller.of an'essential
facility. See United-States. v. Terminal
R.R. Association, 224 U.S. 83 (1912):
Associated Press v. ,US., .326 U.S. 1
(1945J.f a non-discriminatory access
responsibility, akin.to-that applied to
commoncarriers, is characteristic of
non-commoncarriers .as well, then a
finding of such "access," withoutmore,
may not be sufficient to require
classification of the firmas -a common
carrier.8 ,We wonder whether a
requirement that a business serve all
those willing to .pay the price may be the
resultofa broad social :decision
different than the-drafters of the
Communications Actmacfe in defining
• common.carriersin 3(h).116. An'other point ofconsideration'is
whether some types of competitive
carriers as-a group ,are common carriers
as .contemplated-by the Act. That is, are
some segments -of that group sufficiently
different from other segments t6 be
definitionally outside the scope of Title
H1 of the Act? For example, it has been
argued that resale, or enhanced service
providers, are not -common carriers
since they do not own transmission
facilities. It is argued they are, therefore.
analogous to freight forwarders, which
are regulated by the Interstate
Commerce Commission only by virtue -of.
an express amendment to the Interstate
Commerce Act. We concluded in our -

Resale Decision, at 304-307, that freight
'forwarders were common carriers and
the ICC's refusal to regulate them was a
result of its particular statutory
language. We did -not address ,the issue
of ,whether the Communications Act
also presented a situation where entities
thought to be common carriers were not

61A number of recent cases, -including NARUCI
NARUC II and Midwest Video 11, supra, have
emphasized that the concept of 'holding oneself out
indiscriminately"Tor service to the public, even
where;the serice may be of use to only afraction:of
"the public, is a characteristic in common carriage.

"As previouslydiscussed, competition is a recent
developmen. It may be that the primary motivation
for the construction of a communications common
carrier regulatory system in 1934 was a fear of
monopoly-and its effects, rather than a recognition
of any quasi-public nature.

included within the definition of
communications common carriers. Our
conclusion necessarily means, however,
-that we at least assumed it did not.

117. We are concerned, however, that
this sub silentio assumption should'be
revisited given the oft-quoted statement
by Senator Dill that:

In this bill many provision are copied
verbatim from the Interstate Commerce Aot
because they apply'directly to
communications companiesdoing a common
carier business, but In some paragraphs the
language Is simplified and clarified. These
variances or departures from the text of the
Interstate Commerce Act are made for the
purpose of clarification In their application, to
communications, rather thou as a
manifestation of Congressional Intent to g
obtain a different objective. 8 (emphasis
supplied)

The legislative history of the Act muy
.be read 'to-indicate, 'therefore, an
intention bylthe'Congress lo extend the 
jurisdiction of the FCC only over the
extent of communications comparabel to
'the jurisdiction of the ICC over
transportaton. Insofar as freight
forwarders were admittedly not covered
by the Interstate Commerce Act at the
time the Communications Act was
adopted by the Congress, it could be a
'further indication that our above
referenced assumption in thel'esale
Decision may have been in error. In any
event, it nowseems to us that the
assumption as to the scope of the
Communications Act is such a
significant one, and so inextricably
intertwined with this proceeding, that a
more exhausitve analysis is
warranted. 9In particular, we seek
comment on whether the language In
Sections 3 (a) and (b) of the Actshould
be defined as encompassing those who
lease rather than own and operate
transmission facilities. We also request
comment on whether MacKay Radio
and Telegraph Co., 6 FCC 502 (1938),
cited in our Resole.Decsion, supra,
which exercised-jurisdiction over lessors
of common carrier facilities, is
applicable inthe caselof the competitivo
resale market,

"Senate Rep.,No. 2358. 73 Cong. 2d Sess.,at 2
(1934).

"Although the Second Circuit Court of Appeals
found finms engaged In forwarding messages to be
common carriers (AT&Tv.FCC, supra), It placed
primary reliance on Sections 3 (a) and (b) of thAct
which include among "communicatlons" by wire,
the "forwarding" of communications, The
"forwarding" language traces'back to the Hepburn
Act of 1906 and was designed to make "direct or
indirect agents" of the railroads subject to ICC rate
jurisdiction (see remarks of Cong, Hinshaw, In BI.

•Schwartz,.The Economic Regulation of Business
and1ndusry, Vol. I at 643). In the case of resale and
enhanced communications carriers, we believe they
gre competitors of the underlying carrier rather than
mere agents.
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118. One final argument offered to
support the possible proposition that
enhanced or resale carriers are not
common carriers involves their alleged
failure to meet the definitional
prerequisite "formulated by the FCC and
with peculiar applicability to the "
communications filed, that the system
be such that customers transmit
intelligence of their own design and
choosing." 90 '

119. In the recently decided Midwest
Video I case the Supreme Court
implicitly affirmed the legitimacy of this
definition of common carrier. In fact,
this particular aspect of the definition of
common carriage seems to have been
dispositive. In distinguishing that case
from Midwest Video Z the court relied
on its determination that the
Commission's access regulations
"abrogate the cable operators' control
over the composition" of their
programming." Although we have
treated this matter in great detail in our
Tentative Decision in Computer Inquiry
I, FCC 79-307, supra, we seek comment
in this proceeding as well on whether
the fact that firms providing resale of
"enhanced services" will be changing
the information submitted by their
customers eliminates such firms from
the scope of the definitions of common
carrier as used in the Communications
Act. We recognize that not all firms
which may be resellers or enhanced
service providers will necessarily alter
the information transmitted. We hope
that those addressing this issue will
provide information on any differences
among firms which would be important
in light of this discussion.

120. Exploration of the issue of
whether the OCCs are properly
considered common carriers does not
indicate disagreement with the courts'
view that we are "not at liberty to
manipulate the definition of 'common
carrier' in such a way as to achieve pre-
determined regulatory goals." AT&T v.
FCC, supra, at 26. But we also agree
with those courts which have found both
the statutory language and the
legislative history on this subject less
than illuminating. See, for example,
Midwest Video IT, note 82, supra, at n.
10, and cases cited therein. We have no
desire to impose Title II regulation on
markets or firms where such regulation
is unnecessary to protect the public.
Firms such as those affected by the
Tentative Decision in Computer Inquiry
LI are cleraly different from firms
providing communications service

"NARUC Hat 669, quoting Industrial
RPd'olocation Sarice, 5 F.CC. 2d 197, 202 (196)
and Frontier Broadcast in Cao. . FCC 24 F.CC. 251.
254 (1958].

between 1912 (when the Secretary of
Commerce was first empowered to
license radio stations] and 1934 (when
the Communications Act was adopted).
We admit, however, that the extent of
our jurisdiction with respect to these
newly developed companies is less than
clear. Therefore, public comment o, the
legal and public interest issues raised
above will be particularly useful.

XIL Ordering,Clauses

121. Accordingly, IT IS ORDERED,
That pursuant to the provisions of
Sections 4(i), 4(j), 201, 202, 203, 204, 205,
214 and 403 of the Communications Act,
of 1934, as amended, and Section 553 of
the Administrative Procedure Act, 5
U.S.C. § 553, there is hereby instituted
an inquiry and Notice of proposed
rulemaking into the foregoing matters.
Members of the public are put on notice
that any such policies which may be
established in this proceeding may be
embodied in the Rules and Regulations
of the Commission.

122. It is further ordered, That all
interested persons may file comments
on the specific proposals included in
Part VII of this Notice, the supporting
analysis, and Appendices A-D on or
before February 1,1980. Reply
comments shall be filed on or before
March 14, 1980. In reaching its decision,
the Commission may take into
consideration information and ideas not
contained in the comments, provided
that such information or a writing
indicating the nature and source of such
information is placed in the public file,
and provided that the fact of the
Commission's reliance on such
information is noted in the Report and
Order. In accordance with the
provisions of Section 1.419 of the
Commission's Rules and Regulations, 47
CFR § 1.419, an original and five (5)
copies of all comments, shall be
furnished to the Commission.

123. It is further ordered, That all
interested persons may file Eomments"
on the matters included in Part XI on or
before February 29,1980. Reply
comments shall be riled on or before
March 21, 1980.

124. It is further ordered, That all
active parties to the pending Dockets
and related complaints named in paras.
94-96 inform us on or before February
15,1980, as to their positions on the
appropriate disposition of such dockets
and complaints.

125. It is further ordered. That the
Chief, Common Carrier Bureau, is
delegated authority to act on denials of
suspension petitions directed against
tariff filings of non-dominant carriers
consistent with the discussion in

paragraph 93, supra, pending further
order.'

126. It is further ordered, That the
Secretary shall cause this Notice of
Proposed Rulemaking to be published in
the Federal Register.

Federal Communications Commission.*
William J. Tricarico,
Secretary.

.See attached Statements of
Commissioners Ferris, Chairman: and
Fogarty.

Appendix A

Proposed Rules

It is proposed to modify Part 61 of the
Commission's Rules, 47 CFR 61, as
follows:

1. Modify paras. (a] and (f) of § 61.38
to read:

§ 61.38 Material to be submitted with
letters of transmittal by filing carrers.

(a) Explanation and data supporting
changes and/ornew tariff fil'ngs. Every
tariff filing shall be submitted with a
statement (preferably in the letter of
transmittal) which shall briefly
summarize the filing, its purpose, and
whether any prior Commission facility
authorization necessary to its
implementation has been obtained. Each
tariff filing, except those filed pursuant
to § 61.39, shall also be accompanied by
a full explanation and justification. Such
support material, whether for a tariff
change or for a service not previously
offered, shall include: (1) * * *

(1) Exception. The requirements of
this section shall not apply to any
carrier with annual gross revenues of
less than $200,000. Annual gross
revenues shall be calculated on the
basis of gross revenues for the most
recent 12-month period or on the basis
of the average of three years estimated
annual gross revenues, whichever is
greater.

2. Add a new Section 61.39 to read.

§ 61.39 Tariff filings for service offerings
by nondomlnant carriers.

(a) Except as provided in (e] below,
tariff filings involving domestic service
may be filed without the support
material required by Section 61.38
(except as to explanatory material]
provided that the filing carrier makes a
showing that the following criteria under
this section are satisfied

(1) The filing carrier has not been
found, for purposes of this section, by

"Since ths delegation of authority relates io
rules of igency procedares compliance witk the
notice and efkctive date provisions of the
Administrative Procedure Ac, 5 U.S.C. 5 553. Is not
required.
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the Commission to be a dominant
carrier in the provision of afny service;

(2) The filing carrier has filed and will
file the financial reports as specified in
.(Appendix D of this Order).*

(3)Tariffs whichoffer video relay
services shall also contain rates'that are
based onconsistent ratemaking
methodology for all customers of 1he
transmission system involved (e. ., if
any customeris charged.on a distance
sensitive basis, all -customers shall be
charged on.a similar basis; or if any
CATV system customer is charged on a
population sensitive basis, all customers
are charged on a similar basis).

{b) Any tariff filing complying in all
respects With .the xequirements-of this
Section shall be considered'to beprima
facielawful and will not be suspended
unless a party requesting suspension is
able to show each of the following:

(1) Thatthere:is a highprobability
that the tariff-would be found-tobe
unlawful-after, an investigation;

'(2J That-any harmallegedto
competition would be more substantial
than theinjury to thepublic~arisingfrom
the unavailability of the :service
pursuant to the rates and conditions
proposed.in the tariff filing;

'(3) That irreparable injiiry-will result
iffsuspension does not issue; and

,(4) That the suspension wouldnot
otherwisb be contraryto the public
interest.

(c) A tariff filing not meeting all of the
reguirements of Ihis'Section shallbe
required'to submit 'fill support-data as
required by Section 61.38.

(d) The Commission may, at any time,
request of anycarrierfiling -tariffs
pursuant to this section to submit any
information or datamecessaryto
determine the lawfulness of any tariff
filing. In,such anevent, thecarrier shall
be prepared to.submit such information
within seven'(7) calendar days (or
longer period established by the staff) of
the date itis requested.

(e) This section does not applyto
tariffs involving the provision.of mobild
radio service or Multipoint Distribution
Service, orto anytariff filing -where the
effect.of the filingis to'initially establish
or to-increase Tates to any-customerfor
the relay-of network television signals.

3. Add anewparagraph (If) ,to Section
61.58 to read:

§ 6.1.58 Notice requirements.

(0) Tariff filings complying with
Section 61.39 may be -iled on 14-day's
notice to -the public, notwithstanding the
requirements of (b) and (c) abo.ve.

"Thisreqtlrement will-be deleted in the final
version If such reporting requirements are made

,mandatory for allcarriers.in thefinalized rules.

It is proposed to modify Part 0 of the
Commission's Rules, 47 C.F.R. -§'0, as
follows:
1 . Add a newparagraph:(j) to Section

0291 to read:

§ 0.291 Authority delegated.

-T) 'The,'Chief, :Common :Carrier Bureau
of delegated authoiity 'to denyrequests
for suspension'and ivestigation of
tariffs where the.filing qualifies under
Section 61.39 of the Commission's Rules,
notwithstandingthe requirements df(d)
above.

1t is propbsed to modffyTPart'63 ofthe
Commission's RVles,47 CFR § 63,:as
follows:

1. A.new -section 63:07 is -added 'to
read :as follows:

§ 63.07 Special procedures for
nondominant.domestlc ,common carriers.
Where a-domestic carrier.has not

been found by the Commission to be
dominant -in the provision of.any
service, the following procedures 'shall
be applicable inlieu of-those specified
in 63.01-63.06.

(a) -Except as indicated in'paragraph
(b)below,.applications for initial
certification of.an entity.to become an
interstate communications .common
carrier'shall include :the following:

,(I) The name and.address-of the
applicant;

(2) Acompleted copydfFCCYForm 430
("Common Carrier-Radio 7icense
QualificationReport".);S(3) -A description of the type o.fservice
tobe offered;

(4)The cities or geographic area
where service is to be offered, including
the iNitial-number of circuits to be
installed orleased;

(5) Construction and/ortlease cost of
facilities;

(6) ,Identity dflessor, if leased
facilities are to'be used.

(b) Except where service is provided
via satellite, aseparate certificate is not
required for.a carrierrelaying ony
television signals {video -and associated
audio) overTadio facilities authorized-to
such carrier. The radio authorization
will ronstitute any necessary
certification under Section 214 -of the
Communications Act.

(c)'The installation orlease of
additionalcircuits (exclusive -of video
circuits) ,over'authorized radio 'or non-
radio transmission medium (e.g., cable)
to previously-authorized service points
or area does not require separate
authorization-provided'that the
followirig information-is reported to the
Commission ,ivthin'30 days of ,the
initiationof service oversuchadditional
facilities:

(1) Caption information-"Rbport
under § 63:07(c)";

(2) Name'and-addressof carrier,
.(3) Type and number of circuits

added, including terminal points;
(4) Construction or lease cost;
(5) If lease, -the identity-of lessor, and
(6) Commencement date of service to

the public over added facilities.
(d) Applications of a previously

certified carrier to add new points or
areas of services or to construct an
interstatenon-radio '.transmission
medium [(e.g., cable) inexcess of 10
miles in length shall contain the
following information:

(1) Name and address of applicant-
(2) Points or geographic areas of

service ;to be added, or points between
which cable or other non-radio
transmission medium is to be
constructed'(see Subpart I of Part I of
this ,chapter -for possible environmental
impact statement that 1may be required);

(3] Type and number of initial circuits
between terminal points;

(4) Construction and/orlease cost;
and

(5) If lease, identify lessor.
2. Adda new !Section.63.71 to Tead as

follows:

§63.71 Special procedureslor
discontinuance, reduction or Impalrmont of
service by nondominant domestic carriers.

Where a domestic carrierihas not
beenfoundby the Commission to be
dominant in theprovision of any
service, an application to discontinue,
reduce orimpair service shall be filed
and considered pursuant to the
following procedures:

(a) The application shall containthe
followving information;

(1) Name and address of cirrler;
(2) Description and date of planned

discontinuance, reduction or
impairment;

(3) Points or geographic areas of
service affected;

(4) Dates and method of notice to
affected customers:

.(b)Notice to existing customers shall
include the information required in
paragraph,(a) above and the following
statement:

"The FCC will ndrmally authorize this
proposed discontinuance of service (or
reduction or impairment) unless It Is
.shown that customers would be unable
to receive service of a reasonable
substitute from another carrier. If you
wish to object, you should file your
comments within 15 days after receipt df
this notification. Address 'them to the
Federal Communications Commission,
Washington, D.C. 20554,xeferencing the
Section 63.71 Application of (carrier's
mame).:Comments.should include '
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specifics of impact upon you or your.
company, including any inability to
acquire reasonable substitute service."

[c) Such application shall be
considered granted on the 31st day
following its filing without further
Commission notification provided that-

(1) Notification to all affected
customers consistent with this section.
is given on or before the date the
application is filed; and

[2) The Commission staff has not
notified the carrier that the grant will
not be automatically effective.

Appendix B-Discussion of Video Relay
Ratemaing Methodology

1. In considering proposed ratemaking
principles for the video relay carriers, we
have reviewed. whether the foundations of
our current ratemaking policies for these
competitive carriers continue to exist in this
new environment; the different relevant cost
characteristics between satellite and
terrestrial microwave technologies; the
general market forces which goVern the
demand for importation of distant signals
(whether by satellite or terrestrial means);
how that demand may be influenced by
transmission technique, i.e., via satellite or
terrestrial microwave; and what the current
trends indicate the future will bring. Our
initial observations which provide the basis
for our proposals are set forth below. We
solicit any additional comments or
observations pertaining to how these or any
other significant factors should be considered
in constructing a final set of ratemaking
principles for video relay carriers. Because of
the unique nature of the market served and
the fact that program material transmitted
over single channels is shared by all
subscribers, our analysis is limited to the
video relay carriers.

2. Of course, the overriding purpose of any
ratemaking calculus involves the ultimate
recovery of the carder's total costs in
initiating and providing its services.and
determining how those costs are to be
recovered and distributed through the rates
charged to its customers. In these respects,
satellite and terrestrial carriers possess very
different cost characteristics which cannot be
ignored if we are t devise a single set of
ratemaldng guidelines for all video relay
carriers, whether terrestrial or satellite. It
must also be remembered-that the customers
of these carriers are most often cable
television systems, and-thus whatever rates
are charged to these customers are ultimately
borne by the cable system's subscribers,
whether in small or large communities.

3.The primary cost characteristic which
differentiates a satellite carrier from a
terrestrial carrier is a satellite's distance
insensitive transmission cost characteristics.
For example, the transmission costs to a
satellite carrier of relaying a television signal
from New York City to Los Angeles will be
the same as its cost to relay that same signal
from New York to Philadelphia. In contrast, a
terrestrial carrier's costs are significantly
influenced by the distance the signal must
travel.Therefore, when a terrestrial
microwave carrier develops its rate structure.

Le., the rates it will charge any individual
customer, a major component of that
structure normally includes the distance of
the customer froin the signal source. In fact.
failure to consider this element properly can
result in a finding that a terrestrial video
relay carrier's rate structure Is unduly
discriminatory. See American Television
Relay, 63 F.C.C. 2d 911 (1977. ron., 65
F.C.C. 2d 792 (197M appealpendin. Case No.
77-1910 (D.C. Cir.).

4. A satellite carrier, however, would not
normally be expected to utilize distance as a
ratemaking factdr since the costs of
physically providing the service to any
customer are essentially the same
irrespective of distance. Therefore, If a
satellite carrier were to consider distance in
its rate design, the rates could be questioned
as to whether they were reasonable and non-
discriminatory. See Communications Satellite
Corp., 56 F.C.C. 2d 110. 110-81 (1975).
remanded on other ground$, Communications
Satellite Corp. v. FCC No. 75-2193 (D.C. Cir.
1977). Obviously, If we are to adhere to our
traditional ratemaking policies which
generally stress costs in pricing particular
services, it would seem that competing
terrestrial and satellite video relay carriers
offering alnost the Identical services would
be required to allocate costs in very different
manners. That alone does not cause us undue
concern since those carriers' cost
characteristics for the provision of video
relay service are so different. However, we
are concerned that requiring two competing
types of video relay carriers with major
differences in cost characteristics to abide by
our current ratenmking policies for video
relay service which were primarily developed
for terrestrial carriers, may result in the
possible loss of the inherent benefits of the
transmission technologies used, or adversely.
impact some smaller CATV systems.
Therefore. while we continue to be~leve that
the costs of providing a service are the most
reliable criterion in determining whether a
carriers rates are just and reasonable. the
allocation of those costs by carriers offering
only competitive services in this unique
market deserves further examination.

5. The fixed costs of providing a video
relay common carrier service via satellite are
substantial and am incurred largely once at
the outset of service. Aside from receive-only
earth stations which are normally customer
owned,' the system cannot be built
incrementally, nor are costs normally
incurred through frequent additions to plant.
as is the usual case with a terrestrial
microwave carrier.

6. The costs generally incurred by a resale
satellite carrier in providing a video relay
service involve two primary components.
First. the reseller must lease from the
underlying carrier a satellite uplink. This
usually consists of an annual rental fee for
the use of a transmit/receive earth station
used in transmitting the signal to the satellite.
Tariffs currently on file Indicate that the
underlying carrier's charges average
approximately $200.000 per year for the

I For purposes of our analysis here. we assume
the receive station earth station Is provided by the
customer as is the current practice.

uplink. Second, a reseller must lease a
satellite transponder which amplifies and
relays the signal to receiving earth stations.
Annual lease fees for use of a satellite
transponder on a full-time basis generally run
about S1.000.000. Thus fixed annual revenue
requirements and the rates charged must at
least cover annual leasing expenses of some
SL200.000 per channel if full service is to be
provideL.2

7. Under traditional cost ofservice
ratemaking principles. which would view the
cable systemsas the carrie's primary
customers, the most reasonabl menns of
allocating these costs and setting customer
rates would be to divide the amount offixed
costs by the number of cable systems
subscribing to the service. If only a few cable
systems were to subscribe initially to the
carrier's service, those cable systems would
theoretically be charged the full amount of at
least the uplink and transponder leasing
costs. Such a fee could be prohibitively
expensive for even large cable systems.
especially when weighed agaist, the need to
add an additional distant signal to their
program offering. Moreover. unless a
sufficient number of cable systems initially
agreed to take the service so that the fixed
costs could be apportioned at affordable rate
levels, then no cable customer, particularly
the small CATV system, would be likely to be
in a financial position to subscribe to video
relay service via satellite. Therefore. to make
the importation of signals via satellite
affordable to all cable television systems
they serve and to stimulate use of what
would otherwise be Idle capacity, these
resale carriers typically have developed rate
structures which base rates on the number of
cable system subscribers.

. Such rate structures, which are growing
in number, recognize that a satellite carrier's
total revenue requirement mustbe allocated
In some fashion and that the end user of its
services ultimately bears these requirements.
Such rate structures enable cable systems
serving all size communities better to afford
the signal since their rates are directly
proportional to their subscriber base.'
Furthermore, such a rate structure may
enable more cable systems to take service
via satellite s than might otherwise occur if
rates were based on another allocation
method. It may also enable satellite resellers
more easily to enter a market. Moreover,

zSee United Video. 69 F.CC. 2d 16m.1632 (1975J.

Naturally. these carrle.s also have e=ployee
salaries. grral and admIn rative expenses. and
other ope.Ating costs to recverby way of rate

'Se- Southern SateLL- Systems TrlF.CC. No.
1. Para. 4.1.(A), which apparently applies a rate of
10 cents per cable systcm subscriber brA with a
trnximum $1.875 per moath and a mlimum of s.
Southern Satellite Indicates an tntentim to farther
reduce the maxtmun charge as its customer base
Inareases.

'Alihough we have. in previous cases sodietiioes
characerzeda such rate s tnx'tes as vaise of
senice ratemaking they are perhaps more
ac.urately desmbed as variants of that concept and
are merely another way of allocating costs.

'This assumes. ofcourse, that the cabte system
already has an eart station positioned to receive a
satellite signal, or that the signal offered is
attractive enough to the cable operator foehim to
purchase an earth station.
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additional television signals can be provided
to communities of all sizes, thus expanding'
service to more of the population and
furthering the efficient use of satellite
capacity.6 While it can be argued that such
rate structures are discriminatory in the
sense that CATV systems are being asked to
pay rates based on their subscriber base
rather than the pro rata costs to bring them
the service, it must be recognized that even
the allocation of costs based upon the
number of CATV systems servied is
essentially arbitrary.7 However, due to the
unusual cost and revenue requirement
characteristics of satellite systems as
described above, and the unique nature of the
CATV markets served, we no not now
believe that discrimination, if any, is
unreasonable in violation of Section 202(a) of
the Act. Moreover, the cable system itself
merely serves to further carry the signal to its
subscribers, the ultimate "consumers" of the
service. Viewed in this sense, there is no
discrimination because the monthly fee
assessed to a CATV's system's subscribers,
part of which Is designed to recover the "
system's signal importation costs, is the same
for each and every subscriber. Therefore, we
generally believe such rate structures, as
presently applied bk, the video satellite relay
carriers, can serve the public interest because
they further the mandate of Section 1 of the
Act, 47 U.S.C. § 151, "to make available, as
far as possible, to all the people of the United
States..." wire and radio communications
at reasonable charges, and because such -

-rates allow the recognized benefits of
satellite service to be more widely realized.
Such factors, particularly the impact on
smaller communities, must not be ignored in
performiig our public interest obligations
under the Act. Cf., Carter Mountain
Transmission Corp. v. FCC, 321 F.2d 359, 362-
63 (D.C. Cir. 1962), cert. denied- 375 U.S. 951
(1963].

9. Having arrived at our tentative
conclusion that these population based rate
designs may be acceptable for satellite video
relay carriers in recovering their total cost of
service, the question arises as to whether our*
general policy in competitive markets of full
and fair competition dictates that terrestrial.
video relay carriers also be permitted to
allocate costs in a manner similar to that of
the satellite carriers. In AT, supra, we held
that ATR, a terrestrial microwave video relay
carrier, had not met its burden'of-proof in
justifying the reasonableness of its particular
population-sensitive rate structure, which it
asserted would make service more affordable
for small CATV systems. We did nit
conclude that all such rate structures were
unlawful per se. However, we did find that
such rate structures tended to be inherently
discriminatory and that rates which depart

$Once an earth station is positioned to receive
signals from a particular satellite, the earth station
becomes Increasingly cost effective because it can
receive any additional signals put on the satellite at
an extra cost of approximately $4,0oo.

'As pointed out. once a satellite distribution
network has been established and where customers
supply the earth stations, each dddtional customer
imposes little or no direct additional cost other than
administrative expenses, e.g. for billing and
customer relations.

from costs generally require additional
justification to ensure that any resulting
discrimination is not unreasonable and that
the rates would serve some other public
interest objectives. Specifically, we stated:

This is not to say, however, that a
population based value of service rate
structure could never be found just and
reasonable and not unreasonably
discriminatory. We recognize our statutory
obligation under Section 1 of the Act "to
make available, as far as possible, to all the
people of the United States . . ." wire and
radio communications at re'asonable charges.
We also realize, as our past departures from
strict cost of service rates indicate, "that
ratemaking agencies are not bound to the
service of any single regulatory formula; they
are permitted, unless their statutory authority
otherwise plainly indicates, to make the
pragmatic adjustments which may be called
for by particular circumstances." FPC v.
Texaco, Inc., 417 U.S. 380, 389 (1974), quoting
from FPC v. Natural Cas Pipeline Co., 315
U.S. 575, at 586 (1942).
63 F.C.C. 2d at 929. We now believe that the
circumstances surrounding video relay
common carriage have changed sufficiently
to warrant pragmatic adjustment of our
ratemaking policy statements for terrestrial
video relay carriers made in ATR to account
for these changed circumstances.

'10. Before we proceed to discuss these
changes, we have several additional
observations regarding the ATR case. First,
ATR's particular population based rate:
structure was introduced and contested in

'.1972 when the threat of satellite competition
to terrestrial microwave carriers for video
relay service was virtually non-existent.
Consequently, the parties to the hearings
conducted in early-1973 did not focus
.sufficiently on this possibility or the - -

particular cost characteristics of satellite
service as a major justification for terrestrial

- carrier usage of population-sensitive rate
structures. Because ihe Commission must
generally rely on the record before it in
arriving at a final decision in a tariff ,
ratemaking case, we now believe that the
result reached in the ATR case, which was
based on a relatively limited record, should
not continue to be overly stressed for broad
policy precedential value in other cases.
Second, as the statement quoted above
indicates, we made a concerted effort in ATR
to acknowledge that population-sensitive rate
structures for terrestrial video relay carriers
were reasonable under th'e-Act with proper
justification. We now believe the presence of
satellite competition can provide that
justification in many cases. Therefore, some
modification to the population-sensitive
justification burden established in ATR
seems to be required.

11. Because we have tentatively found that
the use of population-sensitive rate design is
reasonable for satellite video relay carriers,
we believe competing terrestrial video relay
carriers also should be able to utilize similar
ratemaking principles under our policy of full
and fair competition. Accordingly, in
recovering its total cost of service, we believe
a terrestrial carrier should be allowed to use
either population-sensitive or more
traditional cost of service rate structures.

However, it is Important to emphasize that
-whatever ratemaking design a video relay
carrier choses to employ, It must apply that
rate structure consistently to all customers of
a given microwave system. For example, we
do not believe a carrier should normally bo
permitted to have a cost of service rate
structure with individual customer exception
rates founded on competitive necessity. That
type of ratemaking practice would raise
serious discrimination questions. However, If
a population-sensitive rate structure Is used
to cover a carrier's total costs, we believe the
terrestrial carrier should be required to

. demonstrate that the rates charged will
provide revenues sufficient to meet'its total
costs within a reasonable time frame,

-Moreover, it should show that rates charged
to each of its CATV system customers cover
the direct costs of that customer's connection
to the microwave carrier's main truckline
plus appropriate coverage bf the joint or
common truckline and other network costs.
This will ensure equitable treatment among
all CATV system customers, e.g., that any
added CATV system customer will not
impose an undue cost burden on other
customers.

12. We believe this proposal will permit
terrestrial video relay carriers enough
flexibility to apportion their costs so as to
compete effectively with satellite carriers
without being unreasonably discriminatory.
See ATR, 63 F.C.C. 2d at 926.

13. Finally, our prohibition against charges
for customer retransmission of a carrier's
signal was founded upon our emphasis on
more traditional cost of service ratemaking
methods. We stated In ATR that a carrier
able to justify a population-sensitive rate
structure might be able to assess a
retransmission fee.8 See, 63 F.C.C. 2d at 901,
We hereby solicit comments on whether or
not our retransmission policy should be
revised in view of our suggested chonges In
ratemaking principles for competing carriers
providing video relay service. During the
pendency of this proceeding, however, we
shall continue to adhere to the retransmission
policy stated in A TR.

14. Although the foregoing discussion
addresses video relay ratemakng policies
only in terms of service of CATV systems, we
believe the underlying rationale may also be
appropriate to video relay to other users, e.g.,
broadcasters. There, some competition may
also be developing between satellite and
terrestrial transmissions systems. A primary
distinction would seem to be, In the case of a
conventional broadcaster, that there are no
fee-paying subscribers of the user. However,
broadcasters do ultimately serve
communities of varying populations, as do
cable systems. Perhaps of more practical
significance in the case of broadcasting is the
fact that the customer, more often than not, is
the television network. Due to this, tariffs
generally offer such service on an overall
basis. Therefore, questions concerning
ratemaking methods applicable to video relay
for broadcast use generally have not been

'The retransmission fee then contemplated
involved only adjustment of the population of a
CATV system customer to reflect the number of
subscribers of any other cable systems served
through the drop to that customer.
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directly raised. However, we solicit
comments on whether such ratemaking
methodologyneeds to be addressed at this
time.9

Appendix C-Questions to be Addresses by
Commenting Parties

1. In order to develop concise comments
rega;dIng what carriers are dominant or
nondominant and to examine the extent of
entry barriers into the industry, we set forth
in this appendix in outline form the subject
matter we would like addressed. Although
this outline is prepared primarily to elicit
responses from the relevant domestic carriers
and consumers choosing to participate in this
proceeding, we solicit 6omments from any
knowledgeable party. We request comments
to be as thorough but as concise as possible.

2. In general, the questions are designed to
test our initial observations and analysis
concerning the extent to which various
common carrier possess flexibility in their
pricing decisions (i.e. the degree to which
they possess market or monopoly power).!
Carriers possessing no market power not only
are unable to charge more than the price
leader but will generally only be able to
charge prices which will collectively'earn the
"going" industry rate of return. Further, such
nondominant firms lack the cross-
subsidization potential possessed by a firm
providing both monopoly and competitive
services. In light of those circumstances, the
Commission proposes to free nondominant
carriers from rules which were originally
designed to prevent dominant firms from
taking advantage of their substantial market
power. Also we request comments addressing
the degree of effective competition in
telecommunications, the extent of entry
barriers, and the nature of the market forces
now existing examined in the terms of
serving the public interest and indicating
areas where, as well as how, improvements
can be made to make entry freer and make
competitive marketplace forces more
effective in serving the public interest. An
outline of these points and the type of
information requested is set forth below.

3. In order for the Commission to gain
further information regarding dominant and
nondominant carriers and the markets in
which these carriers operate or propose to
operate, we request to the extentpractical
that commenting parties first place each
tariffed service offered or proposed under
one of the following market categories:2

'This should not be construed as relieving AT&T
of its obligation to file a fuly-justified Series 7000
(video transmission) tariff in compliance with the
requirements of our applicable orders. See Series
7000 Rejection Order. supra. AT&T, of course,
remains the dominant carrier in providing video
transmission service to broadcasters.

I If any information is considered to be a trade
secret, or commercial or financial Information
necessitating confidentiality, respondents may
request non-disclosure consistent with the
applicable provisions of our Rules.
2 S0ur main goal is of course, to determine the

extent to which firms exhibit market power. This
service or market classification scheme based on
the Compater Inqzdry 1L Tentative Decision. supra,
is for convenience and analytical purposes only.
Parties should feel free to present their comments in
other formats. Responses should primarily pertain

Market Categories

[1) Baslc Voice
(2] Basic non-voice
(3) Enhanced non-voice
(4) Video (plus associated Audio)

Services-Broadcast and CATV
(5) Others (specify]
4. For each class of service or market set

forth above, participants are to address the
subjects covered by the following beadings,.
subheadings and questions. It would be
useful if all parties organized their comments
in the same manner as this outline so that the
Commission and interested parties may
conveniently catalogueand analyze the
responses. Where appropriate, responses
should be quantified and the basis and
source of information indicated. In dependent
studies providing similar Information are
welcome. Acdn y, for each service or
market we request that the following
informatlon be provided to the greatest
extent practicable:

. Basic Market Conditions
A. Relevant Servicels) Provided

I. Given the possible ncomplite overlap
between the above market classification
scheme and a specific tariffed service(s), the
carrier should indicate the tariff and specific
provisions applicable for each relevant
service(s) or markefs. as well as the
accepted industry name for such tariff
offering. Description and quantification of the
overlap with other service(s) or market(s)
should be provided.

2. Geographical coverage of service(s)
should be described.
B. User Characteristics

1. Indicate distribution of business,
government and residential users as to a
particular market(s) and indicate size and
distribution (Le. specify Fortune 500 ranking
or other] by market(s).

2. To aid In determining market size
provide revenues (1978 and three-year
projections), market quantities (i.e. miles of
IXC, number of terminals served and/or other
appropriate units), and historical and
expected growth rates.

3. Identify specific locational needs of
customers (i.e.. Nationwide, Regional. Local)
and provide distributional requirements of
users (Le.. point-to-point multipoint. zones,
selective or broadcast distribution, and/or
other (specify]).

4. Detail possible substitute services
(estimated values for elasticity and cross-
elasticities of demand should be provided as
appropriate).

to the various services or markets as they corrently
exist and the carriers perceived to possess market
power and to be dominant and nondominant. Our
questions and based on this assumption unless
otherwise indicated. However, respondents are
expected to comment on anticipated and proposed
developments over the next 3-4 years. Where they
do so. they should dearly indicate that is their
intent. Because of the Importance of the Issues
raised herein we particularly Invite the comments of
the newer and proposed OCC entrants and the
using public to aid us In building a full record.
particularly on such matters as the final criteria for
making both nondominant and dominant carrier
determinations, as contemplated in the proposed
rules.

C. Technology
I. Describe in general the type(s) of

technology employed and how employed, and
provide expected consumer, industry or
market technological requirements.

1t. Market Structure
A. Service Suppliers

I. Number and Identity of known suppliers
of services in each relevant market(s.

2. Corporate structure of responding
service supplier (Le.. parent corporation.
affiliates. holding companies, board of
directors, corporate officers, interlocking
directorates, etc.)
B. Service Differentiation

1. Respondent should identify what it
believes are the major options or service
features offered within each relevant
market(s).

2. Respondent should qualitatively assess
the prevalence and significance of service
differentiation within each relevant market(s)
and Identify the form of these service
differences (i.e.. technical service features,
pricing, bulk discounts, etc.)
C. Cost Structures

1. Respondent should indicate what it
considers are the important cost
characteristics of serving a particular
market(s) [i.e.. high initial costs, large
overheads. slgnificant lease or interconnect
costs, marketing expenditures, etc..
D. Entry Barriers

. Respondent should discuss what it
believes are the major barriers, if any, to
entry into each relevant market(s). The
discussion should include the following
points, and relative Importance of the
perceived barriers should be indicatedi

a. Capital requirements
b. Limit entry pricing
c. Brand Loyalty (goodwill)
d. Service differentiation
e. Advertising
f. Regulatory constraints and expense
g. Pecuniary economies tfinancing)
h. "Real" economies (marketing or

marginal)
L Litigation expense
1. Others (specify)

E. Interindustry Competition
1. Comments are invited concerning the

influence of corporate familial relationships
and arrangements on the actual structure of
each relevant market(s) (consider inter ta.
the potential for interindustry cross-
subsidization and predatory pricing as a
result of parent-subsidiary relationships
where market power may reside in at least
one "outside" industry].

MII. Market Conduct
Pricing Behavior

1. An addition to AT&T and possible WU
does any other carrier exhibit price
leadership in each relevant market(s).

2 Respondents should discuss the
existence and extent of price discriminations
within each relevant market(s) and whether
and to what extent they consider such
practices violative of Section 202(a.
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3. Respondents should identify their own
general pricing strategies and set forth their
views on what types of pricing behavior in
each relevant market(s) (i.e., negotiated rates,
target rates, rates of return, administered
pricing, etc.) should be acceptable to this
Commission.
B. Service Strategies Within Each Relevant
Market(s)

1. Respondents should discuss what they
view as the present service strategies of their
competitor(s) and identify what service
strategies are "dictated" by each relevarit
market(s). By "dictated" we mean the actions
thqt are required to effectively serve the
demands of a particular market(s).
C. Research and Development.(R+D]
Activities

1. Respondents should review in general
the major R+D activities in which they are
presently engaged and the general sources of
funds for these R+D activities (including
parent company and/or affiliate
contributions, if any).
D. Innovations

1, Respondents should discuss what major
Innovations they have introduced from a
technical, service and marketing point of
view, when (dates] they were introduced, and
discuss how these innovations have affected
and will affect the cost characteristics and
pricing behavior in each relevant market(s).
E. Advertising and Marketing-Activities

1. Respondents should indicate what level
of advertising expenditures they believe is
needed to enter a particular market(s) and
how much is'needed to sustain a positive
earnings position.

2. Respondents should discuss the role of
advertising as presently employed by existing
carriers in producing service differentiation
and creating possible entry barriers, as well
as discussing how present marketing and
advertising behavior effects the cost
characteristics and pricing behavior in
serving each relevant market(s). '
F. Litigition and Regulatory Activities

1. Respondents should provide estimates of
expenditures for litigation (tariffs and rates]
and regulatory matters (tariffs and rates)
separately, including a discussion of the
extent to which such expenditures inhibit
their own or other carriers' competitive
offeringi or filings for each relevant
market(s). They should also describe how
these expenses might vary under alternative
regulatory schemes.

IV. Proposed Procedures and Rules for
Dominant Carrier Determinations

A. Under the assumption that the proposal
will be finally adopted, respondents should
list and explain fully the procedures, rules,
criteria, etc., whiclishould be employed by
the Commission to make dominant and
nondominant carrier determinations to the
eitent necessary for each relevant service(s)
or market(s), including appropriate
definitions of terminology employed, cross-
references to other portions of their
comments, or other supporting information.

B. Using their proposals, respondents
should identify those carriers they believe

should be classified as dominant, explaining
and providing justification for such
determinations.

V. Recommended Changes to the Proposals
and Deregulatory Approach

A. Respondents should provide, if
necessary, suggested additions or deletions to
the proposals and approaches discussed for
relevant carriers, service(s) or market(s),
including suggested revisions to the text of
the proposed rules in Appendix A.

V Conclusions and Summary
A. Respondents should provide a concise

summary of their observations and -
experience with our freer entry policies"
(particularly commenting on any barriers to
entry) and the resulting competition. They
should also state their positions with respect
to the several proposed regulatory reforms
herein; including references to aity -
recommended changes or alternatives thereto
as presented elsewhere in their comments.
This discussion should include comments on
theextent to which current marketplace
forces can be relied upon to serve the public
interest or be made more effective, to aid the
Commission in carrying out its statutory
responsibilities under Sections 1 and 201-205
of the Act, 47 U.S.C. § 151, 201-205, as well as
comments on the proposals in Part XL In
doing so, we expect participants to address
the legal, policy, economic, public interest
and other ramifications of their proposed
alternatives.

Appendix D.Reporting Requirements
for Eligible Carriers

1. As stated in the text, the Commission
would require the domestic carriers subject to
the-proposals, as adopted in final form, to
submit specific periodic financial
information. This appendix outlines the
nature and form of this data. The OCCs
should present this material as clearly and
concisely as possible, providing definitions of
terms where needed.

2. For the most part, the information
requested is self-explanatory. The terms used
are gefierally those cotnmonly used in
accounting and are consistent with general
usage in the forins and reports required under
Part 43 of the Rules. Nevertheless, a few
additional comments are in order. In addition
to providing the information on total
company operating revenues, investments
and expenses, such information should also
be provided by each carrier for each tariffed
se. vice offering. Accounting policies followed
by the carrier should be summarized (e.g.,
method of depreciation, etc.). The outiine
which should be followed is set forth below.
We realize that one form may not be equally
appropriate for all carriers, however, we
solicit comment as to which format may be of
more general applicability, particularly if
these reporting requirements are incorporated
into Part 43. Until such format is finally
specified, any deviation should be explained.
It should also be remembered that one of the
purposes of this financial information is to
draw a clearer picture of each company's
operations so that we may better evaluate
overall industry performance in conjunction

with the proposals and observe the interplay
of market forces.1

3. The data specified below would be
required on an annual basis:
I. hncome Data

Total Operating Revenues:
Total Operating Expenses:
Also disaggiegate the following expenses:

-maintenance
-traffic
-general and administrative

Sales and marketing:
-advertising
-other

Interconnection:
-local
-interexchange
-other

Research and development:
Other expense
Income taxes
Other taxes
Depreciation and Amortization
Income from Communications Operations:
Other Income (Identify by source and

amount)'
Fixed Charges:

-interest on funded debt
-other

Net Income:
H. Rate Base Data

Communications Plant in Service:*
-gross plant
--depreciation and amortization
-- net plant in service

.Communications Plant Under Construction
-to be in service in one year or less
-to be in service in over one year

)II. Assets and Liabilities
Assets: .
Current assets:

-cash
-short-term investment (commercial
paper, etc.)
-accounts-receivable from affiliated
conmpanies
-accounts receivable from subscribers
-materials and supplies
-other

Total current assets
Investments ,

-investment In affiliated companies
-other investments

Total
Property and equipment:

-communications plant in service
-communications plant under

construction
-earth stations

- -other property
Subtotal:

Less: Depreciation and Amortization
Reserves

Total Property, net
Other assets and deferred charges

Total Assets:
Liabilities:
Current liabilities:

IWe believe we have sufficient data before us,
even without the financial data requested herein,
that we can implement the proposals following the
comment process outlined In para. 117 in the text,

*Include any plant leased from any affiliated
companies.
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-accounts and wages payable to
affiliated companies
-- other accounts payable
-accrued liabilities
-current portion of long-term debt
-- other current liabilities

Total:
Long-term debt [after one year)
Deferred Federal Income tax and credits
Other liabilities
Stockholders' equity

-capital Stock outstanding or owner
equity
-stock premium [or discount) and other
capital surplus
-retained earnings

-Total:
September 27,1979

Separate Statement of Charles D. Ferris,
Chairman

On Competitive Common Carrier Rates and
Facilities Authorizations

The Commission's action today is based on
the continuing need to reexamine the
regulatory regimes that have grown up over
45 years of accretion since the
Communications Act of 1934 was enacted.
Recently, uch a reexamination has led to
FCC to propose changes in our rules
governing cable systems and radio stations.
Such reviews should extend over the entire
range of FCC regulations to insure that only
efficient, effective and hecessary regulations
remain.

Unnecessary regulations are those that
have been outdated by technological changes
or whose purposes can be more efficiently
aphieved through the operation of a
competitive marketplace. Unnecessary
regulations often raise prices for consumers,
skew the decisions of managers, and distort
the functioning of the marketplace. In
addition, they waste government resources
that could otherwise be better employed.

If. for example, the FCC does eliminate the
requirement that certain competitive carriers
file the same tariff information required of a
carrier which dominates the market, the
FCC's entire tariff review procpdure might be
strengthened. Tariffs could be implemented
more quickly-and the opportunity for dilatory
challenges reduced.

Perhaps most importantly, the FCC's staff
might be able to engage in more effective
regulation by focusing our limited resources
on filings from carriers able to subsidize their
competitive offerings from the proceeds.of
monopoly services or to engage in
anticompetitive activities based on a position
of market power. Of course, all rates,
including those of competitive carriers, would
still be subject to Section 201(b) inquiry, and
the FCC could continue to obtain cost support
data from any carrier under Section 220.

Establishing a presumption of lawfulness
for rates filed by competitive carriers would
serve similar functions. At present the FCC's
rules allow carriers to delay new offerings by
their competitors. Commission acceptance of
the proposal put forward today might well
accelerate the availability to the public of
innovative common carrier services. Such a
presumption of lawfulness ould. of course,
be overcome by the presentation of
appropriate evidence.

The proposed changes would also remove
the current requirement that competitive
carriers obtain FCC certification for line
extensions and service discontinuation. This
should permit freer entry and exit from
markets, facilitating competition and further
reducing the need for regulation.

I look forward to reviewing the comments
that come to the Commission in this
proceeding. They should help us define
necessary regulation and the most efficient
ways to regulate when necessary. They
should also assist us in determining whether
furth*er deregulatory steps are possible and
desirable given our current legislative
mandate.

We may never be able to say we know
everything about our telecommunications
markets. But we can say that we will try to
gather all the information we can, that we
will submit that information to rigorous
analysis, and that we will use the expertise
developed over 45 years to make our
judgments. We can also demonstrate that
time has not stood still in .
telecommunications nor should It be asked to
do so in telecommunications regulation.

Separate Statement of Commissioner Joseph
R. Fogarty
In Re: Policy and Rules Concerning Rates for

Competitive Common Carrier Services
and Facilities Authorizations Therefor.

This-Notice of Inquiry ondProposed
Rulemalking proposes to relieve eligible
competitive carriers from the filing of tariff
cost support data now required by 613 of
the Rules and also proposes to reduce the
facilities authorization and service
termination requirements imposed on them
by our current rules implementing Section 214
of the Communications Act. *

The Notice supports the first proposal with
general economic theory which indicates that
firms facing competition and having no
market power are unlikely to have the ability
to engage in effective predatory pricing and
price discrimination or to earn
supracompetitive profits. The Notice
therefore proposes that tariff filings of
nondominant competing carriers be given a
presumption of lawfulness under Sections
210(b) and 202 (a) of the Act, a presumption
rebuttable only upon meeting a stay-type
standard.

Similarly, the Notice supports the proposal
to treat Section 214 applications by OCCs for
initial certification as also blanket
applications for future extensions based on
the observation that competitive carriers
which are not rate-base regulated have no
economic incentive toward wasteful or
duplicative facilities. Interpreting Section 214
as emboding the concern that customers not
be left without service, the Notice proposes
to treat OCC discontinuanices as not
adversely affecting public convenience and
neceisity because there are other carriers to
turn to.

I believe the Commission has a sound
initial basis to pursue these deregulatory
proposals.' However, I also believe that

I While I think it Is also appropriate for the
Commission to seek comment on more total
deregulatory "forbearance" and "dellnltiona

answers to the questions posed in Appendix
C are extremely important from the
standpoint of providing a full factual, as well
as theoretical record for the proposals. Such
a record will help this expert agency to look
and act like one at the conclusion of this
proceeding.

In this connection. Congress in 1934
determined that telecommunications were
essential to the welfare of our nation and
created the Communications Act and this
Commission to ensure nationwide service at
reasonable, nondiscriminatory rates. While
the nature and structure of the
telecommunications industry has certainly
changed In the ensuing 45 years, the
importance of rapid. efficient
communications remains critical to our
sodety In 1979. Economic theory teaches that
in a marketplace of numerous firms
competitive forces will drive prices to costs
and will prompt the efficacious meeting of
supply and demand without the visible hand
of government regulation. While I believe we
should test this theory in the common carrier
field with appropriate deregulation. I also
believe that our e?'sting statutory mandate
requires us to make certain that deregulatory
theory is matched by deregulatory reality. In
a deregulated OCC environment, will there
still be barriers to firm entry thay may
frustrate the desired competition that theory
predicts? Will all OCC customers have fair
and equal access to OCC services and pricing
packages? Will OCC rates really be driven
down to costs? These are some of the more
critical questions that I hope the comments
will focus on in building the record in this
proceeding.

This Notice also raises a critical
consideration with respect to the place and
role of the established, dominant carriers.
particularly AT&T, in the deregulated OCC
environment that is here proposed. The
availability of AT&T private line service
offerings is a primary basis for allowing the
OCCs complete freedom in structuring their
rates and terms of service: AT&T rates, for
example, will theoretically set the ceiling on
what the OCCs can charge for their like or
comparable services. While the Notice's
proposals would effectively preclude
obstructionist rejection petitions by OCCs
interse, AT&T competitive response tariffs
will still be fair game for possible dilatory
petitions by the OCCs. I recognize the
dominant carrier/cross-subsidization/
predatory pricing rationale for this disparate
treatment; however, since we would be
relying so heavily on AT&T responsive rates
to keep the deregulated competition honest, it
is all the more critical for this Commission
and AT&T to reach a speedy and satisfactory
conclusion in the pending proceedings on a
Docket No. 18128 cost allocation manual,
AT&T rate structures and volume discount

options. I have the Initial feeling that these
alternatives may go well beyond what our current
experience would justify. Moreover. there is a fine
line between creative, discretionary construction of
our existing statute and a rewrite of the Act which
only Congress can accomplish; these alternatives
may coss It.
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practices, and a revised-Uniform System of
Accounts.
[FA Doc. 9-308 Fledl-3-'5; :45-amJ
BILLH4G CODE 6712-01-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Part 1047

[No. MC-C-3437ISub-No. 7)]

Petition To Amend Interpretation of
Operating Rights Authorizing Service
at Designated Airports

AGENCY' Interstate Commerce
Commission.
ACTION: Notice-of Proposed Rulemaking.

SUMMARY: The interstate Commerce"
Commission is considering amending
the regulation at 49-CFR 1041.22[a) so
that carriers with authority to serve a
named airport would have that
authorization expanded to include all
points within the air-terminal zone of
that airporL As thatxegulation now
reads, an air freight motor-carrier
holding authority to perform line-haul
operations between specificairports
may perform that service only to and

-from the airports themselves or he .
particular air freight terminals utilized,
by the air carriers in connectionwith the
movement-of air freight to -or from the
specified airports.
DATES: Comments (an original and 1.
copies) mustbe received on or before
January 25, 1980.
ADDRESSES: Send comments to:
Secretary, Interstate Commerce
Commission, Washington, D.C. 20423.
FOR FURTHER INFORMATION CONTACT.
Donald Shaw, 202-275-7292 or Joseph
O'Malley, 202-275-7928.
SUPPLEMENTARY INFORMATION: By
petition filed October I, 1978, Pinto
Trucking Service, Inc,,a motorcommon
carrier specializingin the transportation
of air freight between airports, sought
the institution of a rulemaking to amend
the Commission's regulations in the
manner described above. Notice of the
filing of the petition was published in
the Federal Register on October 24.1978
at 43 FR 49601, and the Commission
Invited-comments from all interested
parties.

Although we are somewhat surprised
at the low number ofresponses to our
Federal Register noticea number of
comments were received, both in favor
of, and in opposition to the proposed
amendment. Generally speaking, the
motor carriers now providing the
airport-to-airport service involved favor
the proposal; the airlines, the airport
pickup and delivery carriers, and non-

air freight line-haul motor carriers
opposeit.

Based on the comments we have
received so far, it is possible that
amendment of the regulation to allow
line-haul air-freight carriers broader
service opportunities could potentially
itimulate intermodal freight movement,
help ensure efficient allocation of traffic
among carrier modes, and result in
potential energy conservation. On the
other hand, it-is also possible that these
potential benefits could be ouiweighed
by harmful effects on services of those
opposing the amendment. Before we
make a final determirfation as to
adopting the proposal and.amending the
regulation, we would like to lave more
input from the shipping public and the
particular portion of the transportation
industry involved.

Although-parties should feel free to
comment on any aspect of the proposed
change which would affect them, from
the comments already received wehave
identified several areas about which we
would find additional information -

particularly useful. We would like to
hearfrompresent or potential air-freight
shippers concerning how they believe -

amendment of the regulation would
affect their own operations. Also helpful
wouldbe information from line-haul air-
freight carriers and the pickup and
delivery carriers concerning the type
equipment.they operate, the extent to
which, lf any, their traffic is
containerized, and some data regarding
the sizes of those containers. We would
find useful information about the effect
that recent expansion of air terminal
zones has had on regulated and non-
regulated pidup and delivery carriers.
Specific data rather than-general
allegations is needed. Finally, an
assessment of the impact this
amendment would have on competition
amongsmall and medium air-freight
motor carriers Would be of assistance.

Because of its long-standing expertise
onmnatters related to thetransportation
ofair-freight, we specifically request
that the Civil Aeronautics Board
participate in this proceeding by filing
comments on the proposal. Its views on
the issues described above or any other
matters related to this proceeding would
be appreciated. Accordingly, a copy of
this notice will be served on the'Board.

§1041.22 [Amended]
The.Interstate-Commerce Commission

is considering amending the regulation
at 49 CFR 1041.22(a) to read as follows:

(a) A certificate orpermiti sued to a
motor carrier of property pursuant to 49

- U.S.C. 10521 et seq. (formerly Part 11 of
the Interstate Commerce Act {49 U.S.C.
301 et seq.)] authorizing service at a

named airport shall be construed as
authorizing service in the transportation
of freight having a prior or subsequent
movement by air at all points or places
located within the air terminal Zone (as
described in § 1047.40 of this chapter) of
the airport authorized to be served by
the motor carrier.

As that regulation now reads, an air
freight motor carrier holding authority to
perform line-haul operations between
specific airports may perform that
service only to and from the airports
themselves or the particular air freight
terminals utilized by the air carriers in
connection with the movement of air
freight to or from the specified airports.
Airport-to-airport authority does not
now-permit the line-haul motor carrier
to serve the shipper or the consignee in
the air terminal zone. Instead, it may, in

- effect, serve only the air carriers. If the
regulation were amended, carriers with
authority to serve a named airport
would have that authorization expanded
to include all points within the air
terminal zone of that airport.

Decided: October 26,"1979.
By the authority of 49 U.S.C. § 10321 and 5

U.S.C. § 553.
By the Commission, Chairman O'Neal, Vice

Chairman Stafford, Commissioners Gresham.
Clapp, Christian, Trantum. Gaskins and
Alexis. Vice Chairman Stafford dissenting.

-Agatha L Mergenovich,
Secretary.
[FR Doc79-3W312 Fled 11-23-79; 0:45 am]

BILLNG CODE 7035-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171, 173
[Docket No. HM-163D; Notice No. 79-151

Withdrawal of Certain Bureau of
Explosives Delegations of Authority

AGENCY: Materials Transportation
Bureau, Research and Special Programs
Administration, DOT.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Materials Transportation
Bureau (MTB) proposes to issue an
amendment to the Department's
Hazardous Materials Regulations
withdrawing or cancelling the remaining
delegations of authority to the Bureau of
Explosives [B of E) in Part 173 of 49 CFR.
However, the B of E-would continue to
play a role in the testing of explosives
and other hazardous materials for MTB.
This action is being takenlo conform
existing programs with the purposes of
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the Hazardous Materials Transportation
Act
DATE Comments must be received on or
before Jahuary 15, 1980.
ADDRESS: Comments must be addressed
to Dockets Branch, Materials
Transportation Bureau, U.S. Department
of Transportation, Washington, D.C.
20590. Five copies of comments are
requested.
FOR FURTHER INFORMATION CONTACT.

Darrell L Raines, Office of Hazardous
Materials Regulation, 400 7th St. S.W.,
Washington, D.C. 20590, 202-472-2726.
SUPPLEMENTARY INFORMATION: On

August 17,1978, the Materials
Transportation Bureau published Docket
No. HM-163; Amdt Nos. 171-41, 173-
119, 178-49 (43 FR 36445). These
referenced amendments constituted the
first action in an overall program to
withdraw all of the delegations of
authority to the B of E in 49 CFR Parts
100-199.

On March 26, 1979, the MTB published
Docket No. HM-163A; Amdt No. 171-45
(44 FR 18027) to recognize certain
approvals and authorizations issued by
the B of E.

On May 7,1979, the MTB published
Docket No. HM-163B; Notice 79-7 (44 FR
26772) proposing to withdraw or cancel
certain delegations of authority to the B
of E in Part 178 of 49 CFR. The final rule
is expected to be published in the very
near future.

Docket No. HM-163C; Amdt. Nos.
171-50, 173-132, 178-57 [44 FR 55571j
was published on September 27,1979, to
transfer from the Transportation

Systems Center. Cambridge,
Massachusetts, to the Bureau's
Associate Director for Operations and
Enforcement the responsibility for (1)
Approving cigarette lighters or other
ignition devices; (2) registering container
manufacturers' marks or symbols; and
(3) receiving and maintaining reports
required to be filed in connection with
hazardous materials shipping containers
and packagings.

The MTB plans to continue use of the
service and expertise of the B of E
laboratory for the testing of explosives
and other hazardous materials.
However, consideration will be given to
the use of additional laboratories, such
as the Bureau of Mines, when
acceptable arrangements can be made.
Results of tests performed by the B of E
will be forwarded to the Associate
Director for Operations and
Enforcement, Materials Transportation
Bureau, Washington, D.C. 20590 by the
applicant for review and final
disposition. The preamble to the August
17, 1978, amendment clearly stated the
reasons for the action taken as well as
those to be consider in future
rulemaking. In view of the above
referenced preamble, repeating it again
in this notice is not deemed necessary.

These proposed changes should have
little or no economic impact on the
private sector, consumers, State or local
governments since these proposals
would merely require the final approval
to be granted by the Associate Director
for Operations and Enforcement instead,
of the B of E. In some instances the
requirement for B of E examination and

approval by MTB would be deleted.
Primary drafters of this document are

Darrell L Raines, Exemptions and
Regulations Termination Branch, Office
of Hazardous Materials Regulation, and
George W. Tenley, Office of the Chief
Counsel. Research and Special Programs
Administration.

In consideration of the foregoing, 49
CFR Parts 171 and 173 would be
amended as follows:

PART 171-GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. Section 171.20 would be added to
read:

1171.20 Submisslon of Examination
ReportL

(a) When it is required in this
subchapter that the issuance of an
approval by the Associate Director for
OE be based on an examination by the
Bureau of Explosives (or any other test
facility recognized by MTB], it is the
responsibility of the applicant to submit
the results of the examination to the
Associate Director for OE.

(b) Applications for approval
submitted under paragraph (a) of this
section. must by submitted to the
Associate Director for Operations and
Enforcement, Materials Transportation
Bureau. Washington, D.C. 20590.

PART 173-SHIPPERS--GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

2. Each section referenced in the first
column would be amended to read as
indicated in the third column:

Regilation affected Present wording PRoposed anentixn

§ 173.28(h)(1) (1) Single-trip containers Inspected and tested prior to January 1. 1971, that have (I) [Deleted].
been approved for reuse by the Bureau o( Explosives may be used unrl July 1.
1971. under the term and contditions specified.

§173.31(d)(4) Retest L Tanks andsafety relef devices in hydtrocyanic acid serv must be retested and 'Taris and sae reid devices in hyrcyar* acd service mist be retested and in-

Table 1 Footnote. inspected by a written procedre ied with and approved by the Botto of Ex. specied by a written procedure Ned with and approved by the Associate Director for
plosives. OE.

§ 173.32b)3) - (3) Tanks having capacities of between 750 pounds and 1.000 pounds of water (3) Tanks having capactes of between 750 powxde and 1,000 pounds of wter shall! be

sha be consideired as portable tank containers for the prpoes of bt part. I considered as portable Lankt coraners for the prposes of this part in lieus of using
leu of using safety relie valves on such containers they may be equipped with safeyrre isv on uch containers Ite ry be equipped with fusible plugs oly
fusible pugs only when the container is Med by weight Si e nurnber. and Ioca- when the container is Md by weigt. Sie. numbe, and locatim as weal as cterac-
ton, as well as character and physical properies of fuble plug shal be aP- W and physcal propeirse of fuible pluga "ea be examined by fe Brsau of Expi-
proved by the Bureau of Explosives. Thes containers s"al be marked 10C seia and approved by the Aseocialo Director for 0M. Thase ccritainers shelf be
SpecificaWn 51s. marked -OT Specicalon 5S."

§ 173.34(c)(1)} (1) Additional markings not affecting any of the prescribed marings mayybe made Abfa.The pears hwill behandedbyaeparte Docktin theverynearfutre.
in accordance with marking requirements of the specification.

§ 173.34(c)(3)0i Fst @ Marked service presre may be changed only upon appication to toe a8-e C) Marked service pr- rMa*be changed cofj upcn appfication b the Associate Mt-
sentence, of Exposives and receipt of written insti,-tions as to the procedure to be lol- rector fir OE aid re t of written inst-torr as to the procedure to be kod

owed
.

lowed.
§ 173.34(c)(3)(t) (i) Changes may be made in serial bers and in the idontication syrstols by ,fcf This paragraph wi be btexed by a separate Docket In the very new . m

the owners. Identification symbols must be registered and approved by the
Bureau of Explosives. Serial numbers and Identoficatio symbols may be
changed ongy by the owner upon his receipt of written approval ront the Burase
of Explosives. The request for approval msat ientify the sxiting markera ai

clding serial nunbers) that corespond with the proposed new markirga.
§ 173.34(d) Farst (d) Safety reWe &em=e Each cyrnder charged with compreissed gas, unless ax. (d) SAfefy tod drims Each cyf* dcarged with compressed gas urles excepted

sentence. pected in this paragraph, must be equipped with one or more safety relef de- in tiwi pairaai most be equpped with oils or mcf safety ree dvimes xassned
vices approved, as to- type. locatio and quantity, by the Bure w of Explosiva " to ". locat on. and qar". byte Burm of Exlos ,es and approved by the
and must be capable of preventing explosion of the norm*l chargeld cylinder Associate Drector for 0E. satiety relet devices miust be capable of preventing
when it is placed In a ire explosion of the nomally charged cylinier when it is placed In a fir.

§173.34(g)(4)(i). (a) The permanent expansion shall not be less than 3 percent nor more than 10 (i) The pemaninmfr expianon sha l not be loe then 3 percent nor mom thean 10 per-
percent of the total expansion in the hydrostatic rete In wilch case the Ulit- cont of the total expeanon In the ttirciatak retest In which case t lalenakg and
tening and physical tests are not required. For this alternative method the hydro- physical tM are not requred. For this alternative method the hydiostatic retest
static retest pressur shall not exceed 115 percent of the mnimut m prescribed preeir may not xced 115 percit of the frinirm prescribed lest pressn
test presre except with spedic approval of the Bureau of Explosives. except vth spedic approval ol the Associate Director fo O-.
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Regulation affected Present wording Proposed amendment

1.173340) ) Repak ly ws g or brazing of DOT-4 seies, and DOT-4 na i or brazd (i) Repai by ,wbldg.or brazing of DOT-4 series and DOT-, welded or brazed cy"n
Introito textl c1ihiydrs Repairson DOT-4 series ar d DOT-8 series welded or brazed cylin- drs Repairs on DOT-4 series and DOT-8 series welded or brazed cylinders ae au.

adea -are authorized to be made by welding or brazirg. Such repairs must be thorized to be made by welding or brazing. Such repairs must be made by a mano-
made by a manufacturer of -hese types of DOT cyindevs or by a repair facility facturer of these types of DOT cylinders or by a repair facily approved by the Aeo.
authorized by lhe Dumau of Explosives and. by a process siilar.to that used ci date Director to& OE and by a process similar t0 that used in its manufacture and
its mansfacturerand under The following specific requirements. under the following specific requrements:

J1734[0(4)@ -. (Q Must be done by a manufacturer of these types of DOT icyllderorby a repair (I) Must be done by a manufacturer of these types of DOT cyindes or by repair facit.
-faclty authorized by the Bureau of Explosives. ly approvedby the Associate Director for OE.

§ 173.34(1) (1) Rebu7ding of DOT-4 sexes and DOT-8, wededlor brmd cy alk& -Rebuild- (1) .Rabaqbn of DOT-4 senris of OOT-4 oeded or .brazed Cy er trbuilding of
kntroducloy text ing of DOT-4 series and DOT-8 series, welded 'or brazed cylinders is author- DOT-4 series and DOT-8 series, welded or brazed cyinders Is authorzed. Such ro.

tzed. Such rebuilding must be-done by a manufacturer of these.types of DOT building must be done by a manufacturer of these types Of DOT cyWIdes Or by a
cylinders or by a repair faciliy authorized by ihe'Bureau of Explosives and by a repair facility approved by the Associate Director of OE and by a process simlat to
process similarito that used fains original manufacture and under the folowing that used in its original manufacture and under the following specific reqirements,
specific requimrements:.

§ 173.53(h) (h) Type 8. Any solid or liquid compound, mixture or device which is no llpeciical- (h) Type 8. Any solid or liquid compoun L mixture or device which is not specifically
Inroductory texL ly included in any of he above .types, and which under special -coindiions may Included In any of the above types, and which under special cordlions may be so

be so designated and approved by the Bureau of Explosives. Example: Shaped designated and examined by the Bureau of Explosives and approved by the Asso-
charges, commercial. ciate Director for OE. Example: Shaped charges, commercial

§ 173.0uX) A shaped charge,-commercial, consists of a plastic, paper, or other-sItable con- (1) A shaped charge, commercial, consists of a plastic, paper, or other suitable contain-
taner comprising a charge of -not to exceed 8 ounces of a high exploxivecon- er comprising a charge of not to exceed 8 ounces of a high explosive containing no
faining no liquid explosive ingredient and with a hollowed-out portion (cavity) TqAcid explosive ingredient and with a hollowed-ot portion (cavity) lined With a rigid
lined with a rigid material Detonators or other rtialing -aments saa not be material. Detonators or other Initiating elements may not be assembled In the device
assembled Inihe device unless approved by the Bureau of Explosives. unless examined by the Bureau of Explosives and approved by the Associate Direc.

-to for OE
-J 17353.) . () (Amnunidon for cannon wlth prot ees. Ammnition for carnon with explosive Q) Anwjiton for cannon with projecties. Ammunitn for corvon with explosive pro-

proectiles gas projectiles, smoke projectiles, Incendiay pTetles, ilkuinting jectiles, gas projectiles, smoke projectiles, incendiary projectiles. Ifluminatig proje .
projectiles, or shell is fmd ammunition assembled in a unit consisting of the tiles. orshell is ixed ammunition assembled In a unit consisting of the cartridge case
carbidge casecontaining the propoatng charge and prmer, and the projectiles, containing the propeling charge and primer, ard the projectiles or *h'L, fuzed or urn-
or shell, fuzed or-unfuzed. Detonating fuzes, tracer fuzes, explosives or ignition :fuzed. Detoatirig Iuzes, tracer fuzes, explosive or Ignition devices, or fuze parts with
devices, oruze parts with explosives contained therein must not be assembled explosives contained therein may not be assembled In ammunitSon or Inckuded In tho
In ammuntion or 4nduded in the same outside package urless shipped by, for, same outside package unless shipped by or for the Department of Dofere (DOD)
or lo the Departments of the Army, Navy, and Air Force of the United States and in accordance with established practices and procedures specified by DOD.
-Government or unless of a type approved by the Bureau of explosives.

§ 173-"). (a) Detonating fuzes, tracer fuses. explosive or ignition devices, bouchons, or fuze (a) Detonating fuzes, tracer fuzes, explosive or Ignition device bouchona, or faze parts
parts with explosives contained therein, must not be ssembled in explosive with explosives contained therein, must not be assembled in explosive projectie,
projecfiles,-grenades, explosive bombs, explosive mines, or explosive torpedoes. grenades, explosive bombs, explosive mines or explosive torpedoes, or Included In
or includedin the same outskde package with them unless shipped by, for, or to the same outside package with them unless shipped by or for the Department of Do.
,e Departmentsof the Army, Navy, and Air Force of the United Slates Govern- fense (DOD) and in accordance with established practices and procedures specified

-ment, or unless of a type approved by the Bureau of Explo by DOD. ,
I 173.5-(C). .. -(c) Explosive projectiles. explosive torpedoes, explosive mines, or explosive 4c) Explosive projectileg, explosive torpedoes, explosive mines, or explosive bombs. ex.

bomrbs exceeding 90 pounds in weight, and explosive projectiles of not less ceeding V0 pounds In weight, and explosive projectiles of not less than 4 inches In
than 4% inches In diameter, may be shipped fthout being boxed only by, ior, diameter, may be shipped without being boxed only when shipped by or for the Do.
or-to the Departments-of he Army. Navy, and Ak Force of the United States iartment of Defense (DOD) and In accordance with astablished practices and proce.
Governent :when securely blocked and braced In accordance with methods ap- dures specified by IpOD.
proved by the Bureau of Explosives.

§173.56c)(1)- (1) Explosiveprojectiles less'than 4% inches in diametermay be slpped without (1) Explosive projectiles less than 402 inches In diameter may be shipped withouf being
being boxed, when pelletized, only by, for, or to the Departments of the Army, boxed, when palletized, and only when shipped by or for the Department of Defense
Navy, and Air Force of the United States Goverrment when erely blocked (DOD) and in accordance with established practices and procedures specified by
end braced In accordance with methods approved by theiBureeu of Explosives. DO.

.§ 173.6(d).. (d) Gas projectiles, smoke projectiles, Incendiary projectiles iuminating projec- (d) Gas projectiles, smoke projectiles incendiay projectiles, I uminating projecliles, gas
tiles, gas bombs, smoke bombs, incendiary bombs. gas grenades, smoke gre- bombs, smoke bombs, incendiary bombs, gas grenades, smoke grenades, Incondiay
nades, Jncendiary grenades, sod gas mines, -explosive, cortaiing -a bursting grenades, and gas mines, explosive, containing a bursting charge must be packed
charge must be packed and propery secured in strong wooden boxes. Detonat- mnd properly securel in strong wooden boxes. Detonating fuzes. boosters ot bu st-
Ing fuzes, boosters or bursters, bouchons or ignition elements must not be as- em, bouchona or Ignition elements may not be asembled In Ihese articles or Included
sembled In these articles or Included in the same package with them unless In the same package with them unless -shipped by or for the Department of Defense
,shipped by, -for, or to-the Departments of the Any, Na vy, or Air Force of the (DOD) and in accordance with established practices and procedurs epecifled by
United Government, or unless of a type approved by the Bureau of Explosives. DOD.
,(Sed M 173.190. 173-330. J73.350, and 173.Sl3Jor'lon-explosi-e chemicall or
poisonosammuniton.,

§ 173.57(a) - (a) Rocket ammunition with explosive projectiles, gas projectiles, smoke-pro*ec- (a) Rocket ammunition with explosive projectiles, gas projectiles, smoke pr0jcctli6s, In.
lilesIncendiary projectiles, orilluminating projectiles. must be well packed and cendiary projectiles, or Illuminating projectiles. must be well packed and properly so-
properly secured In strong wooden or metal containers or in preformed fiber cured in strong wooden, metal, preformed fiber glass resin impregnated container, or
glass resin Inpregnated containers approved by the Bureau of Explosives otherpackagings of approved militamy specifications which comply with § 1737(e),

173.65(h) Third Other methods of packaging for devices of which shaped charges are a compo- Other methods of packaging for devices of which shaped charges are a component
aennce. nent part may be employed when approved by the Burau of Explosives. part may be employed when examined by the Bureau of Exp:..ives and approved by

the Associate Director for O.
S173.79(a)(2).- (2) Wooden boxes, wooden crates. of other packagings or approved military speci- (2) Wooden boxes, wooden crates, or other packagngs of approved nilitary specilca,

- lications which comply with §1737(a), or other packag'ngs approved by the tns which compl!ywith §173.7(a).
Bureau of Explosives.

§ 173.79(c) - (c) Jet thrust units Class A explosives or rocket motors, Class A explosives, may (c) Jet thrust units Class A explosives or rocket motor Class A explo".vos, may be
be packaged In the same outside packaging with their separately packaged ig. packaged in the same outside packaging with their separately packaged Ignitera (or
nitem (or griter components), Class A, B. or C explosives only in packagings igniter components), Class A, B, or C explosives only when rlipped by or for the Do.
Vapproved by the Bureau of Explosives or of approved metary -specif cations partment of Defense (DOD) and in accordance with estab!;shed practices and proo
complying with § 173.7(a). dures specified by DOD.

§ 173.66(b), (b)X1), (b) No person may offer a new explosive for transportation unless it has been ex- (b) No person may offer a new explosive for transportation tWnc it has been examneod
(b)(2), and (b)(3). amined, classed, and approved by one of thefollowing agencies:- by one of the following agencies, and classed and approved by the Assocte iec-

'tor for OE.
(I) Bureauof Explosives;.... (1) Bureau of Explosives;
(2) The U.S. Energy Research and Development Administration (ERDA) for new (2) US. Department of Energy (DOE) for new explosives made by, or under the direc-
explosives made by, or under the direction or supervision ol ERDA rhen tested lion or supervision of DOE when tested In accordance with the Exp!osis s Hazardous
in accordance with the Explosives Hazard Classification Procedures contained in Classification procedures contained in DOD TB 700-2 (May 19,1967), or
DOD TB 700-2 (May 19, 1967), or.
(3) U.S. Army Material Development and Readiness Command (DRCFS) Naval (3) US. Army Material Development and Readiness Command (DRCFS), Ndval Sea
Sea Systems Command (NAVSEA 04H), or HOUSAF (IGD)/SEV) for new explo- Systems Command (NAVSEA 041-), or HOUSAF (IGD)/SEV/ for new expiosives
sives made by, or under the direction or supervision of the Department of De. made by. or under the direction or supervision of the Department of Defense when
fense when tested in accordance with tia Explosives Haard Classiication pro. - tested in accordance with the Explosives Hazardous Classification procedures con'
cedurescontained i DOD -TB-700-2 (May 19,1967). (NAVORDINSTBO2.3to tained in DOD TB 700-2 (May 19, 1967), (NAVSEAIIT e00.8 AFTO 1tA-47,
11A-47,DSAR 8220.1). DSAR 3220 1).

§ 173.088 Last The devices must -not rupture on functioning and must be of a typo approved by 'The devices must not rupture on functioning aid must be of a typo examined by the
-sentence. the Bureau of Explosives, except as otherwiseprovided in f. 173.51(q) and Bureauof Explosives and approved by the Associate Director #o OE, except es oth,

173.86(a). erwise provided In § 173.51 (a)(1 6) and § 173.86(a).
§ 173.92(a)(4) - (4) Wooden boxes. wooden crates. or otherpackagings of approred ntarysped- -(4) Wooden boxes, wooden crates, or other packagings of approved nm tary spelflca.

S ficetion which comply wth I 173.7(a), or other packaings approved by the ion which comply with § 173.7(a).
Bureau of Explosives.
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§173Sq2(c). (c) Jet thrust units. Ctass.B explosives, or rocket motors, Cloom 8 ploaiv. may (c) JM Iws rif. Class B ipllveb , or rocket molors Class B exlsiides may bebe packaged in the samre ouitside Packagig with their separateliy paickaged 19- peckaged in VIh s&ne otimmde packagiing wets the separately packaged ov-strs (orriters (or ignitor mopanents). Clans A. S. or C enloeives, only In packas 6griW er nponoxa) Cleas A. 8. or C calshes,. only when sipped by or for the,approved by the .irau of Exposives or at approved nRT'ary specilcadene Deputhmert of De&-- (O) mid In accordance w t ma s-ed Practices and pro-
comnplying with § 173-7(4) cmdurnsa pecied by 000.1173-94(A (a) Exploive power devices. Class S. must not be shipped with igAwi. aaeem- Wa Explosive power devlowe Class B mq riot be sipped with igniters asseftledIntroductory text. bed therein uniess shipped by. for. or Io i" O ierptmnts of the Anmy. Navy. thaeri unm &uppd by or lox the Oeporune rt Doatse M0) and in accord-and Air Form of the United States Goverrnent or mlesa of a ty approvd by ova wth estabihed pracices mid proced res spedied by DOD. Exlosive powerthe xeati o Evoalves. Explosv power devices, Clan B. nit be pecked b de,'ce. Chss B, amw be pecked in outcide containers ccpi wim te fooVg
outside contaiers oomtyri g with the folowing specicetionat. aPeCcaliaud§173.94(b) - (b) Explosive power devices Class B, packed In any other rnanne nemt be In con- 0b Explo power device Class B. p cied In " otheareser nxst be In contaki-tavers of a type approved by the Bureau of Exploeves. amr d type a " aried by ie Bureu of Expboe aid approved by the Associate

OkeD lor OE.3173-95(a)(2) - 12) Woode- boxe or metal peckagings of approved nulty spocob wtch (2) Wooden bose ornnetal packagig of approved rafitary specktcation which ccenplfconly with 1 73.7(a), or othe packaging; approved by the Bureau of Eiplo- wt 5173.7(a)
sides.§173.95(b) - (b) Rocket engines (liquid), Class B eoplosives, must not be shlipped with Igriters (b) R e engines (qJd). Clae9B explosivi. ay not be sliped with igniters or kia-or initiators assembled therein unless shipped by. for. or to he Doepartment of *alor, aeeabled Viarsin iuniea ped by or for li Deportrrint of Dolefme (I:0)the Arny, the Department of the Navy, or the Dopartimnt of Via Ai Force. and and In accordance wit esaishlied prscmce; and procedures specilied by DO0.only when authorized by the Department o Defense or by the Bune d E p *.sires.

3 .-5(c).-_ (c) Rockeingines (iquid), Ctan B explosoivs may be packed in the sens out- (c) Rocket engine .q . Clan B a Os<ives, .w be pecked in the same outsideside packaging wiah separately peckaged gritars jet ina. ctose B explosives packaging w4h sepat packaged iests. jet 1hu,. Class B e-csvs whenwhen authorized by the Department of Defense or when peckagings awe wp shipped by or for the Departrnent of Deoeore (000) aid in accordance with estat-proed by the Burmu o Explosves. NW practic aid proceurim spcilied by 000.§173100(p)Second Uness greater weight oIcOmpositio is approved by the Bureau gaoWiv, Vie (p) The m ) e of Cape In View.A nide packages a, be iwrited so that not rnne thaentece. number of caps in theme inside packages shal be linAed so that notnam thm 10 grabe of expblve coiposivion abel be pecked Mti one cai, inch o space and10 grains of explosive corapositio ssal be packed into one cubic Inch t apac not axceedng 17.5 grin oVsf expiosive co alipon of toy caps sha be packedand not exceeding 17.5 grains of the xploive cormposiio of toy cape "hag be In any Inside contaikn.
packed in any inside container.I173.100(r) Sxth Any new device, not enuerated is lia paragraph. mut be approved by tie (r Any new dnsice. rot aenw aled ki V paragraph. nat be exrined by the Eraessentence. Bureau of ExpoeVes before being alteredl $ar tranaportaton as Commrron Fire- of Explosive arid approved by the Associate Director OF-00 before, being offeredIworks. For transportation as Canon Fireworks.§173.100(r(11)- (11) Novelties consisting of two or more d ces anumnerated in t paragraph (11) Noveeems ciakeiig of Vvor morie devin eruranred in this pagrph whenwhen approved by the Buraeu o Eo ee evan' b e Bure u o Exosves and approved by t Associate Director ftr

O.-§173.100(u) - (u) Toy propellant devices and toy smoke davice conist of srrl paper or com. (u) Toy opr~ devices aind lay smw e devces consist of Ws2a pao or compositionposition tibes or containers containing - ameS charge of slow bxu-ag pipolant kbe or containers contarkg a anal charge of sbow burig propoairt pooder orPowder or snoke producing powder. Thee devices at be so designed Ot amoks, produing powder. The devices Mut be so deosigned that they w neiththey wl neither burst nor produce external Ma"e on lunctiorng a d Igto ele- buret or pro. e exdernal $aman Jbikring and ignition eleaent d attached,merais if attached, must be of a design approved by the Bure of Eploevee. need be of a deaign amined bythe urew of Exploives and approved by Ve As-
socife Dim cr for OE.§173.100() ()Cigaretteloads, trick matches, arid trick nois nak o loesie, rtusl be of a (s Cigiette loads., Vck makoceand tick ince nakes wOoe . tret be ofa type CIntroductory text. type approved by the Bureau of E)plosv and we doecrlod mwa; r, lar ed by Vie Bure of Eiplooves and approved by the Axodae Decor for OE
aid am dear-bod as olows:3 s73.IOuf)- (y) Smoke candles. Smokepots, smnoke grenades, amnok. siJgnals stgn flawes (y) Smoike caides. muepkots. smoke grnAdms -mke sigals, signal Wlas, handhand signal devices, anid Vecy signW catidges a- devices deied to produce aigna devicMs and Very signal cartgs e devices designed to produice vsble of-vIsUbe effects for signal Purposes. These devices mat con~i no brai fects or *nl purpose. 7he dervAc ait oosah no burstr-g rges and rnocharges ard no more then 200 grans p voechiic corpoulion each (se morm Ihm 200 gra of proloehric cornposlon each (Se Note 1), exOcksive ofNote 1). excluv of smoke composition (see Note 2), unless, greater weight of arno corpowfion (see Nos 2.% oleass grea weight of ccaposiont is exanindcomposition is approved by the Bureau of Explosiev. by the Buna o E osives and approved by the Aseciefae Director for O.§ 173.00(aa)) (as) Explosive power doces Class C. are devices designed to dive generatom  (a) En*la poweir de a. m C, ae devices demod o cdive gewnzkas orme-or medanical apparatus by means of propellant exploives. Class B. The de- caw"1 appara by narm of prope t explives. Cass B. The device, consistvices consist of a housing with a contrined propeltt cherge aid an elect, aoa hsig i ih a contained ropelant charge and an electric: igniter or sqi. Theigniter or squo. The devices must be o a type earrined by Vt Bure of Ex- devioe st be of a t" approved by w Bureau of Exposives and approved byplosives for t dosicalion. fie Amoocii Dieclor forCIE for tag oeailicain.§ 173.100(ee) (ee) The starter cartridge is used to activate a rnechanical starter for e engis (me) The Wer catridge Is ued to aclivale a maachakal starer for let egi is andSecond senenem and must be of a type approved by the Bures of Exploives ec=pt a provided onut be o a type snr-irad by ft Bureaj of Exp&=v and approved by tho .Asoin 3 173.51(o) and 9 173.86(a). l Direclor for 0 ocept a provided I 17351 (s) an 117386(a).§ 173.102(a)(2)- (2) In addition to specifica in conainers preocrbed in this aeckon. exploave (2) In adiom Io spcircafon containers precbited in tin aec6wn. eplosive cable cut-cable cutters, expsive power devices. Class C wplosive release devices, or tw v#4miy powe devices. Cleass Q oepicive releas devices or starter car.starter caMidges, jet engies, Cla C ray be shipped whe period in among kidge, ,ngi,, Clef C my be slipped In svor wooden or metal baxe. Stat-

wooden or mfetal boxes. or other containers approved by the Bureau atpof erk acart"^1jt engine neat haea 9 wasclcictewhnpkdfosipsWes. Starter caridges. jet arnk must hwe wine ea ltwcA iha ian mil.
pecked for shipment.§ 173.12D0(c) - (c) Tv.cr bocies or tAW on Ad cm Truck bodies or Waers wih auisoric (c) Tark bocm or A aftbs on Ar ce- Trick boces or raem wit a ado he g
heing - refrigerating equpment of the 18artal Siquid "p may be shippe or r aertn equipamnt of the flararsble Supid t"p my be shippe with fuelwith uel tanks Imed and equpment operating or inoperabrng. whin ue for fie tars fed aid eqiuamipfnt operalng or inopetrst. whoe Led lor the kanepcelamtransportation of otter fkeight and loaded on flat cas as part ae join rl high. o other freight aid loaded on Nt cars , pan of a Jcir nil ,a moveent, pro-way Move - Provided the equipmnt aind fuel suply we of a te apprved vided Vi equipramunt ard ue Vp at o a type sin-ned by the Bureau o Explo.by the Bureau of Explosie The heating or roigerating uneas am not abject In 21vewsid approved by Ihim Aeoale Di c r or E. The taing or refrigeratingany other requirements of this subchaper and a coraldarod as canes, equip- urt are iot subject o any other requivaner of tia stchaplar arid are considerednent. not as shiments an cen"er ' qu r. rot as sfh; rs.§ 173.124(a)(1) Fifth (1) Each inside container must be coniple Insulated, except for top cloee (1) Each Iraide corilminr xxat be copleM inmauat except for top dosu. with twosentence. With two comats of heatr paint, 01 tpe approved by the Dures of Exp&o coU of he4trdart pant. of t " exankid by tie Bureau of Explosives ard ap-s,, applied over suitable primer and t ed wth suiA waterproof peit or proved by Vi Anece Directit for OE_ appled over suitable pr e and &sedwith other equall efficienit insulation approved by the Surest of Explsivem. Not with waale waterproof pu*i or with other equaly etfidecineriet on exanined bymore than 12 Inside containers nor more than one Iayer of contaiers may be te Bas of Explosives ind approved by 1he Asocciae Direcltr for OE. o morepacked in one outside conlai. then 12 iside containrsm ncr more thm one layer of containers may be pecked n

§ 173.124(a(2) Cylinders having a water capacity In excess of I galon muat be kieutled we1 at (2) Cnda having a waler capacity in mxess of I geaun trnut be insulated with atEighth sentence, feast three coats of heat-retrdant paint. o a type approved by t Bure let three coa of hst4rdar paint, of a type ined by the Burau of Explo-
Explosives. applied ove suitable prnner and finished wMasuatie waterproof sive anrid approved by fie Aemociata Director for OE. appi over suitable presseParst or with other equal efficient: tIesulii aproved by Vie Direst of Explo. and kisse with Wais weerprool pairnt or Wi other equaily effient isuetior;sires. ered by the Bure of E piosives and approved by the Associate D-eclr for

CE§ 173.162(h) Last (h) On reconmendation o the Burea o Explosive, other nethods at icf , (b) (Delee sanrence lsentence. show to be at leest equly elcient in aecuing the necessay vontlefin vube authorzeci.
173.197a...- SmCkeles powder for al arm in quantleas not epeedig 100 pounds net Smokeoles powder lor ~e arm In quanbie rot exceedng 100 pcursxs net weightweight tratsported in one car or ffmoo vehicle may be c lassed as a Banvi vate kmported in on car ornotc vehicle may be clased as a fiamir:eble soid when

s olid w approved for nus d sificaton by ia ures of EV6iceves,. Nko- exarind for Ike cLesaiicalioni by ft Srew of Evpos f and approved by the As-glean quwan s any inside packaging miust not excee 8 pounds and Inside sociale Director for 0F-: Lkcms quwtty Inan wd paickagiing mist not exceed 8packaginigs mrust be arranged and protectd to prevent siianjti *iK=t of potuids aid iwde packoagnga neat be am-sgod aid proected to prevent ftnsit-the content The comnplete, package rnuat be a type approved by Vie Bureau of neon. igniunoat econtets The comnpilt package rist be a typrexanned byExplosies. Each outside package rnest bea a flammeable sold abel. the Bureau of Esploelvee; aid approved by t Associate Director for CE. Each out-
aide package rea beer a wabrb soid kbLee
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§ 173.202(a)(1) ...... (1) Spec. 15A or 15B (§ 178.168 or § 178.169 of this subchapter). Wooden boxes (1) Spec. 15A: or 15B (§ 178.168 or § 178.169 of this subchapter). Wooden boxes with
with inside metal containers of a type approved by the Bureau of Explosives inside metal containers of a type examined by the Bureau of Explosives and ep-
cushioned with Incombustible cushioning material. Each container must have proved by the Associate Director for OFE Inside containers must be cushioned with
been tested hydrostatically to a pressure of not less than 60 pounds per square incombustible cushioning material. Each container must have been tested hydrostall-
inch. Closing devices must be protected from Injury. Not more than 300 pounds cally to a pressure of not less than 60 pounds per square Inch, Closing devices must
of sodium or potassium liquid alloy may be shipped in one outside container. be protected from injury. Not more than 300 pounds of sodium or potassium liquid

alloy may beshipped In one outside container.
§ 173.218(j(1) ... . (1) Spec. 15A. 15B 15C, 16A or 19A (§ 178.168, § 178.169, § 178.170. § 178.185 (1) Spec. '16A. 15B, 15C, 16A or 19A (§ 178.168. § 178.169, § 178,170, § 178,105 of

or § 178.190 of this subchapter). Wooden boxes, or other equally efficient con- § 178.190 of this subchapter). Wooden boxes, with glass, metal, or earthenware
tainer when approved by. the Bureau of Explosives, with glass, metal, or earth- inside containers of not over 2 gallons capacity each which must be maintained at a
enware inside containers of not over 2 gallons capacity each which must be temperature below 0'F. Shipments are authorized for transportation by private o con-
maintained at a temperature below 0"F. Shipments are authorized for tramspor- tract carer by motor vehicle only.
tatioh by private or contract carrer by motor vehicle only.,

§ 173.225(a)(1) .... (1) Spec. ISA or 15B (§ 178.168 or 178.169 of this subchapter). Wooden boxes (1) Spec.,15A or 15B (§ 178.168 or 178.169 of thissubchapter). Wooden boxes with
with metal Inside containers hermetically sealed (soldered) or watertight metal metal inside containers hermetically sealed (soldered) or watertilght melpl cans with
cans with screwtop closures. Other closures if approved by the Bureau of Explo. screwtop closures.
sives will be permitted.

§ 173.237(a)(2)..... (2) Containers and means of refrigeration providing equal efficiency, when ap- (2) (Delete.]
proved by the Bureau of Expiosives,.are authorized for shipments by private car-
rier by motor vehicle.

§ 173.238(a) ... (a) Aircraft rocket engines (commercial) and their Igniters may be offered for trans- (a) Aircraft rocket engines (commercial) and their Igniters.may be offered for transporta.
portation when of a type approved by the Bureau of Explosives to be so de- tion when of a type examined by the Bureau of Explosives and approved by the As.
scribed and classed, and when packaged as follows:. sociate Director for OE to be so described and classed, and when packaged as fol-

tows:
§ 173.238(a)(1)..... (1) Spec. 15A, 15B, ISE or 16A (§ 178.168, 178.169, 178.172 or 178.185 of this (1) Spec. 15A. 15B, ISE or 16A (§ 178.168, 178.169. 178.172 or 178.185 of this sub.

subchapter), Wooden boxes. Igniters must be packaged in sealed metal contain- chapter). Wooden boxes. Igniters must be packaged In sealed metal containers ox.
ers approved by the Bureau of Explosives and packed in wooden boxes as emined by the Bureau of Explosives and approved by the Associate Director for O
specified above when shipped separately from the Aircraft rocket engines. and packed In wooden boxes as specified above when shipped separately from the

Aircraft rocket engines.§ 173.238(a)(2)...... (2) Aircraft rocket engines (commercial), when approved by the Bureau of Explo- (2) Aircraft rocket engines (commercial), when examined by the Bureau of Explosives
sives,-may be packed in the same outside shipping container with their sepa- and approved by the Associate. Director for OE may be packed In the same outside
rately packaged igniters. Igniters must be packed in separate sealed metal con- shipping container with their separately packaged Igniters. Igniters mut be packed In
tainers in strong inside containers. separate sealed metal containers In strong Inside containers.

§ t73.238(a)(3).....,... (3) Aircraft rocket engines (commercial) and/or their igniters, packed In any other (3) Aircraft rocket engines (commercial) and/or their Igniters, packed In any other
manner than specified In paragraphs (a) (1) and (2) of this section, must be in manner than specified In paragraphs (a) (1) and(2) of this section, must be In con.cohtainers of a type approved by the Bureau of Explosives. tainers of a type exanined by the Bureau of Explosives and approved by the Asso.

ciate Director for OE.
§ 173.245(a)(25)..... (25) Spec. 12A or 12B (§ 178.210 or 178.205 of this subchapter). Fiber board (25) Spec. 12A or 128 (§178.210 or 178.205 of this subehapter). Fiber board boxes

boxes with Inside aluminum containers not over 5 pounds capacity each. Aium!- with Inside aluminum containers. Aluminum containers must be examined by the
num contaipersgmust be approved by the Bureau of Explosives. Bureau of Explosives and approved by the Associate Director for OE.

§ 173.252(g)(1) Last Each drum must be completely emptied and dried before reuse and must be Each drum must be completely emptied and dried before reuse end must be oqulpped
sentence, equipped with gaskets of a material approved by the Bureau of Explosives. with gaskets of a material examined by the Bureau of Explosives and approved by

the Associate Director for OE.
§ 173.256(a)(3).... (3) Spec. 22B (§178.197 of this subchapter)..Plywood drums equipped with (3) Spec. 22B (1178.197 of this subchapter). Plywood drums equipped with melded

molded liner of type and material approved by the Bureau of Explosives. . iner of type and material examined by the Bureau of Explosives and approved by the
Associated Director for OE.§ 173.260(g)......... (g) Electric storage batteries, containing electrolyte or corrosive battery fluid In a (g) Electric storage batteries, containing electrolyte or corrosive battery fluid In a coil

coil from which it is Injected Into the battery cells by a gas generator and Initia- from which itis injected Into the battery cells by a gas generator and Initialo assem
tor assembled with the battery. and which are nonspillable and leakproof, are bled with the battery and which are nonspillabe and leakproof. are excepted from
exempt from Parts 170-189 of this title when approved by the Bureau of Explo- Parts 110-189 of this title when examined by the Bureau of Explosives and approved
sives, by the Associate Director for OE.§ 173.266(0(2) Last Designs for venting and pressure relief devices must be approved by the Bureau Designs for venting and pressure relief devices must be examined by the Buretu bf

sentence. of Explosives. Explosives and approved by the Associate Director for GE,
§ 173.268(f)(4).-._ (4) Cushioning for carboys must be Incombustible mineral material, elastic wooden (4) Cushioning for carboys must be Incombustible mineral material, elastic wooden

strips, natural cork blocks or rubber blocks. Other materials may be used if ap- strips, natural cork blocks or rubber blocks. The use of hay, excelsior, loose ground
proved by the Bureau of Explosives. The use of hay, excelsior loose ground cork, or similar materials, whether treated or untreated, Is prohibited.
cork, or similar materials, whether treated or untreated, is prohibited.

§ 173.269(b) ...... (b) Cushioning for carboys must be Incombustible mineral material, elastic wooden (b) Cushioning for carboys must be Incombustible mineral material, elastic woodenstrips, natural cork blocks or rubber blocks. Other materials may be used if ap- strips, natural cork blocks or rubber blocks. The use of hay, excelsior, loose ground
proved by the Bureau of Explosives. The use of hay, excelsior, loose ground cork, or similar materials, whether treated or untreated, Is prohibited.
.cork, or similar materials, whether treated or untreated, is prohibited.

§ 173-272(,08)...... (18) Specification 17F (§ 178.117 of this subchapter). Metal barrels or drums (18) Specification 17F (§ 178.117 of this subchapter). Metal barrels or drums (slng!i-tlp
(single-trip only). Drums equipped with vented closures of an experimental type only). Drums equipped with vented closures of an experimental type examined by the
approved by the Bureau of Explosives are also authorized for export shipments. Bureau of Explosives and approved by the Associate Doreclor for OE are also au-
Authorized for sulfuric acid of 77.5 percent to 98 percent concentrations with or thorized for export shipments. Authorized for sulfuric acid df 77.5 percent to go per,
without an Inhibitor, provided such acid has a corrosive effect on steel no great- cent concentrations with or without an inhibitor, provided such acid has a corrosive
er than 93.2 percent sulfuric acid, measured at 100"F. effect on steel no greater than 93.2 percent sulfuric acid, measured at 100'F.

I 173.300(b)(1)........ (1) Either a mixture of 13 percent or less (by volume) with air forms a flammable (1) Either a mixture of 13 percent or less (by volume) with air forms a flammable mix.
mixture or the flammable range with air Is wider than 12 percent regardless of lure or the flammable range with air Is wider than 12 percent regardless of the loerthe lower limiThese limits shall be determined at atmospheric temperature and rnmit, These limits shall be determined at atmospheric temperature and pressure. Tho
pressure. The method of sampling and test procedure shall be acceptable to the method of sampling and test procedure shall be acceptable to the Bureau of Explo.
Bureau of Explosives. sives and approved by the Associate Director for OE.§ 173.303(a) . . (a) Cylnder itter and solvent requrements. (Refer to applicable parts of Specs. (a) Ckder, tller and slvent requementa (Refer to applicable parts of Specs. DOT 0
DOT 8 and DOT 8AL) Acetylene gas must be shipped in cylinders, Spec. 8 or and DOT 8AL) Acetylene gas must be shipped In Spe. 8 or 8AL cylinders (§ 170.59
8AL (§ 178.59 or § 178.60 of this subehapter). The cylinders shall consist of or § 178.60 of this subchapter). The cylinders shall consist of metal shells filled with a
metal shells filled with a porous material that has been tested with satisfactory porous material that has been examined by the Bureau of Explosives and approved
results by the Bureau of Explosives, and this material must be charged with a by the Associate Director for OE, and this material must be charged with a suitable
suitable solvent solvent. ,

§ 173.305(c)(t). (1) Spec. 2P (§ 178.33 of this subchapter). Inside metal containers equipped with (1) Spec. 2P (§ 178.33 of this subchapter). Inside metal containers eqoipped with safety
safety relief devices of a type approved by the Bureau of Explosives and packed relief devices of a type examined by the Bureau of Explosives and approved by the
In strong wooden or fiber boxes of such design as to protect valves from injury ' Associate Director for OE; and packed in strong wooden or fiber boxes of suchor accidental functionrig under conditions incident to transportation. Pressure in design as to protect valves from Injury or accidental functioning under conditions IncI-
the container must not exceed 85 psi absolute at 70'F. Each completed metal dent to transportation. Pressure In the container may not exceed 05 pal absolute at
container fed for shipment must be heated until content reaches a rinImu 70"F. Each completed metal container lfed for shipment must be heated until con
temperature of 130*1, without evidence of leakage, distortion or other defect, tent reaches a minimum temperatre of 130*F., wifthdt evidence of leakage, dlelot.
Each outside shipping container must be ply marked "INSIDE CONTAINERS tion or other defect. Each outside shipping contalner must be plainly marked "INSIDE
COMPLY WITH PRESCRIBED SPECIFICATIONS.". CONTAINERS COMPLY WITH PRESCRIBED SPECIFICATIONS."

§173.306(d)(1)-. (d) Truck boo7es or batters on flat cam automobfes, mnotorcyles, tractom or (d) Truck bodies or trailers on fat cars automobilos molorcyces, batys, or /oti
other sel-prcopelled vehicles. (1) Truck bodies or trailers with automatic heating self-propelled vehicles. (1) Truck bodies or trailers with automatic heating or relriger.
or refrigeraling equipment of the gs burning type may be shipped with fuel aing equipment of the gas burning type may be shipped with fuel lanks filfed and
tanks filled and equipment operating or Inoperative, when used for the tramspor- equipment operating or Inoperative, when used for the transportation of other freight
tation of other freight and loaded on flat cars as part of a joint rail-highway and loaded on flat cars as part of a Joint rail-highway movement, provided the equipmovement provided the equipment and fuel supply are of a type approved by ment and fuel supply are of a type examined by the Bureau of Explosivoes end op.
the Bureau of Explosives. The heating or refrigerating units are not subject to proved by the Associate Director for GE. The heating or refrigerating uris are not
any other requirements of this subchapter and are to be considered -s carriers subject to any other requirements of this subchapter and are to be considored as
equipment not as shipments. carriers equipment not as shipments.
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§173315((12)r (12) Sued to conditions of paragraph (aXi) of ta section for fot-metthy ohio- (12) Su* ct o co.rdios of ap h (a)(1) of shs section for the methyl chloride and
ride and s&ur dioxide optional portabAe tanks. one or more fkate " sp- saor dooe optonal portatl fMnkmoe or mine kA*e plugs oxamined by the
proved by the Bumac of Explosie may be used on thae tanks in place of Bureau o Explies and approved by se Assodate Dn orcor r E may be used on
safety relef valves o the spring-oaded type. The fabe plig or plug" t be th , tnks In pace o sefety relief vlv s of the sprirn-oaded type. The ksbe pkg
in accordance with CGA Pamphlet S-12. to prevent a pressn re in tha tank or pkgs must be Io accordanice with CGA Pemplet S-1.2 to prevent a Presr rise
of more than 120 percent d the design pressurs. I she tank Is over 30 Inch, in the lank of atom tan 120 percent of s deeign presse. Ift N to tnk is ove 30
long each end muast have the total specified safety dscharge arma Iche long. each end ffeeto"av the 201 specified safety discharge ree.

§173332(cp - (d) Spec. 105AS00-W or I105A6O-W (§ 179.100 and 179.10t 1d tis subchipler. (d) Spec. 10A500-W or 10SAOO-W (1 179.100 and 179.101 cf a suti eheter)
Tar* cam Tank neat be restencied 105A300-W and be eqippied with isefe Tat c'r. Tw* antt be relencied 10SA300-W and be eq-Ved wita safety valves
valves of the type and sre used on spec. 105A300-W N 179.100 aid 179.101 of toe type i" " wed an pec. 10A300W (1 179L100 and 179.101 of Cis i-
of this suichapter) tank car. Tank car tank must be eqipped witt appoved chapter) b* oar. Ton* car hark mit be equipped wilh approved dome aitsgs and
dome fittn and safety devices, and with cork instilatlon at lest 4 inches n safety de.Ws and w-t cocrk kisetriton at lest 4 ces in th"unees. Each tank car
thickness. Each tank car must be merked 4YD9OOCYANIC AC61 In accord- mt be nmeted "1IDAOCYANO ACIO" in accordance with the reqrsments of
ance with the reqipcemoents of 172.330 of the stu1chapter. Written procekire 1172.330 of 1hesuibaplr. Wrianpoced coveringdolaite of 1.c tappcsle-
covering deta ls o tank car appurtenances, domet fitrigs and aft devlocs, rwan. doms US and saflety drce. and mkir oad noeg. heanliv sispepaclora.
and mrtking. loading. handikg. InspectioN end tesling pracics 1" be 6d ard WSling V-c- al, l be eanmred by she Eureau fd Exploans and approved
with and approved by t.urea) of Explosives before any tank cr Is offered by thi Aaaocis Dkoclor forOE baes any lank ca Is offered for ransportaton of
for transportation Of hydrocyalefi add. 'Ib ma~tmsr permitted fMtg densrt Is hydrocyantic adid. The ni'aitxn permi edlling deneit Is 63 percent of te wote
63 percent of the water capacity ofthe tark . capacityof the aa*.

#173.33a)32) (2) Specification 106ASX ( 1179.300, 179.301 of this aubfplet) 1tans AL- (2) Speecoon 106A..M0X J 17.300.1733=1 of 4; sbc hpter) lan.0. Anbrized
thorized only W phoa. Each ta* ms be approved by t e Bure of Ex- " for ptosgans. Tanks may not be ,q iped wift safety devices of ar type.
plosives. Tanks must not be eqc*We with safety devices of any type. Outage Outage rAst be actiriat to priaent tanks krnom ecrg liqd fti at 130. (55tL)
must be sfiit to prevent tanks from becoing lid k at 130S0 (") (See Se 174200 and 177.334() of ti sach@.pWtr for special requiremets for rei
Pee 174.200 and 177.34(m) of this subchaper for alreuraments for and hgfsyA iprpienx)
rail and Noghway siments.).

f173-336a(3).... (3) Specification 106ASDOX or 110A500W (H 179-.300179.01 of ft saubohapter) (3) Speciclilon 106ASC0X or I IOASCOW (If 179.300. 179-101 df Mis subtchapter
tanks. Each tank must be eqcped with gs light valve protection cape; whtch lrks. Each tai* as be equppeod with gs fit valve protectin caps. Tar-IS must
mrust be approved by the Buranu of Exploses. Tanks; mast not be equiWe not be eqiped with safety daecee of any type. Outage meat be sufficient bo Prevent
with safety devices of any type. outage cnit be sufficient bo prevent tanks frorn tar"s front becong liqui h at I3IYF. (5&QC) (See §1 174.600 andI 177.834(m) of
becoming liqui fRA at 1307. (55*C.) (See H 174 000 end 177.34(m) of this "a subchapte for special requrrics for reil and highway shipmefts) Speduica-
subchapter for special requirements for reil and higowaey shipmrents) Speoce. Von I I A5WOW Iwa.ss rvut be stiniess stA@L
tion 11 OAS0OW tanks must be stainless steel.

I 173M36(a){4) Last (4) Written proocdir coverng details of tank owr XWpstnanee dome REsog (4) Wrkitl proeacie covering detle of Un* car aprntaniaces. dome AtS gs. safety
sentence, and safety devices. and frfig. loadng, handing. inspecti. - t on prc- devicw rarklg. loading. sriding. I specali. ard laing praction xxt be exam-

tices; shal be ed with and approved by fth Bure of Exiplosies before any Ined by the 5wau at Explosives arid approved by the Aasociate Dilrector for 0E
tank av offered for trnprainof nitrogen t=abd before avnk car oW offered for spcalon of Ntrogen tetroofde.

§173 a)(3). (3) In addition to specification containers prescried in t section arseni (of. (3) )n ad to specicaion qortainers preseded ih tIn section. -- ' (arseni: bi-
-sonc rode) or a=er ad (solid) may be shipped w hen pcked In porta e. od) or areni add (so" raw be slVe when peed to portabe. colqpsiap e.
coltapsfole, rubber containers, not over 70 aic feg capcity. of a type ap- n1bbe cioaras, not over 70 b.tic leet capci , of a type examrned by te rswt
proved by the Burea of Explosives. Authoize for carloed or trckoad sh. of Eapisiest and approved by she Miacle ircto fo-OE. Asthonice for carfoed
roents only, or trciw s,4iments ony

-§ 173270(a(13)_... (13) Bufk in strong, water-ligh metal poirtable containers of not over 70 cr~iic feet (13) 9,A In alroag. wtserghf. meta portable containers of not over 7D artlc feet ca-
capacity each approved by the Burea of Exrplosives. peyach and approved by the Associate Director for D6.

I 173.385( .- (b) These articies east not be assembled with or pecked in the samte coropst- (b) Thesis articles must nlot be asseratred with oir pecked In the sarme corapartment wiath'
ment with mechanically or manudy operated firing. giting. bursing. or othe ers4wcay or me ' lly operated king. gn -i g. buing, or otl'er kincbning le-
finctoning elements, urnesa of a type or design approved by the Btree of Er- mrft Linet o a type or design savnied by the Buwau ol Expiosves aid ap-
Plosives -Proved by the Associatie Drector for CE.

§173.38 c) - (c) pending approval by the Deparmoent of regijationa classifying Vie nurierou (c) No shpnt of peclages contining orklas wider hi section wtiy be aece wa
devices within the general desciptions of22 ethion. and providing appropriate samples; thereof have been isamined byte Brweau of Explosives, or eamined
restrictions to be observed in the transportation thereof, tno shipment of peck- tateir ipa ape ot "ri approived by se Aseociete Director for CE.
ages containing articles urnder this section sh be made tA samles theed
have been exam d by the Bure of Explosives or by other coimpetnt lasing
Iatorssy in the presence of representative of the Bureau of Explosivs. d
the shipment is shown to possess such resistance lo shiocks of Varisporlation
and protection against leakcage of contents as am afforded by standard t"e of
Packages descnfoed in Part 178 of2thi chapter. and fte packages wre labeled or
marked to show compliance with this Part.

(49 U.S.C. 1803, 1804; 1808; 49 CFR 1.53, App. A to Part I and paragraph (a)(4) oF App. A to Part 106)
Note.-The Materials Transportation Bureau has determined that this document will not have a major Impact under Executive Order

12044 and DOT implementing procedures (44 FR 11034). nor an environmental impact under the National Environmental Policy Act (4 USC.
4321 et seg.]. A regulatory evaluation is available for review in the docket.

Issued at-Washington, D.C., on November 13,1979.
-Alan L Roberts,
Associate Director for Hazardous Materials Regulation. Materials Transportation Bureau.
[FR Doc. 79-W= Filed 11-M-79; &45 ar)

SILLINC CODE 4910-C"-
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
Investigations, c6mmittee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Informal Action; Public
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463], notice is
hereby given of a meeting of the -

Committee on Informal Action of the
Administrative Conference of the United
States, to be held in Hearing Room Bbf
the Interstate Commerce Commission,
between 12th and 13th Streets on
Constitution Avenue, N.W., Washington,
D.C. This meeting will be held at 10:30
a.m. on December 13, 1979.

The purpose of this meeting is to
discuss proposed new projects on
agency permit issuance procedures, and"
other new business.

Attendance is open to the interested
public, but limited to, the space
available. Persons wishing to attend
should notify this office at least two
days in advance of the meeting. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting.

For further information, contact
Jeffrey Lubbers (202-254-7065). Minutes
of the meeting will be available on
request.
Richard K. Berg,
Executive Secretary.
November 19, 1979.
[FR Doc. 79-36208 Filed 11-23-79; 8.45 am]

BILNG CODE 6110-1-M

Committee on Judicial Review; Public
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), notice is
hereby given of a meeting of the
Committee on Judicial-Review of the
Administrative Conference of the United

States, to be held dt 10:30 a.m.,
Thursday, December 13, 1979, in the-
fourth floor Conference Room of
Covington and Burling, 888 16th Street,
NW., Washington, D.C.

The Committee will meet to discuss
future projects.

Attendance is open.to the interested
public, but limited to the space
available. Persons wishing to attend
should notify this office at least two
days in adyance of the meeting. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting.

For further information, contact Linda
*Sedivec (202-254-7065). Minutes of the
meeting will be available*on request.
Richard K. Berg,
Executive Secretary.
November 19,1979.
[FR Doc. 79-36209 Filed 11-23-79; 84"5 am]

BILLING CODE 6110-01-M

Public Meeting of Assembly
Notice is hereby given, pursuant to the

Federal Advisory Committee Act, Pub.
L. 92-463, that thi membership-of the
Administrative Conference of the United
States, which makes recommendations
to administrative agencies, to the
President, Congress, and the Judicial
Conference of the United States
regarding the efficiency, adequacy, and
fairness of the administrative
procedures used by administrative
agencies in carrying out their programs,
will meet in Plenaiy Session on
Thursday, December 13,1979 at 1:45
p.m. and on-Friday, December 14, 1979
at 9:45 a.m. in Hearing Room B of the
Interstate Commerce Commission, 12th
Street and Constitutidn Avenue, N.W.,
Washington, D.C.

The Conference will consider
proposed recommendations on the
following matters:

1. Appropriate restrictions on
pa rticipation by a former agency official
in matters before the agency.

2. Elimination of the presumption of
validity of agency rules and regulations
in judicial review, as exemplified by the
Bumpers Amendment.

3. Hybrid rulemaking of the Federal
Trade Commission-administration of

the program to reimburse participants'
expenses.

In addition the Conference will
'consider a proposed resolution
advocating an enhanced role for the
Administrative Conference in
procedural reform, proposed bylaw
amendment on member attendance, and
any new business.

Plenary Sessions of the Conference
are open to the public. Further
information on the meeting, Including
copies of proposed recommendations,
may be obtained from the Office of the
Chairman, 2120 L Street, N.W., Suite 500,'
Washington, D.C. 20037, telephone (202)
254-7020.

Dated:.November 20,1979.
Richard K. Berg,
Executive Secretary.
[FR Doc. 79-36210 Filed 11-23-79; p45 amJ.

BILLING CODE 6110-01-M

CIVIL AERONAUTICS BOARD

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits

Notice is hereby given that, duing the
week ended November 16,1979 CAB has
received the applications listed below,
which request the issuance, amendment,
or renewal of certificates of public
convenience and necessity or foreign air
carrier pbrmits under Subpart Q of 14
CFR 302.

Answers to foreign permit
applications are due 28 days after the
application is filed. Answers to
certificate applications requesting
restriction removal are due within 14
days of the filing of the application.
Answers to conforming applications In a
restriction removal proceeding are due
28 days after the filing of the original
application. Answers to certificate
applications (other than restriction
removals) are due 28 days after the
filing of the application. Answers to
conforming applications or those filed In
conjunction with a motion to modify
scope are due within 42 days after the
original application was filed. If you are
in doubt as to the type of application
which has been filed, contact the
applicant, the Bureau of Pricing and -
Domestic Aviation (in interstate and
overseas cases) or the Bureau of
International Aviation (in foreign air
transportation cases).
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Subpart 0 Applications

Date filed Docket Desription
No.

Nov. 13. 1979..-..-. 37064- United Air Line Inc., P.O. Box 66100, Chicago, Wis 60668. Appckaop of hUed Ak Like.
Inc. pursuant to Section 401(e)(XB) of the At and Pat 302 of Ow Boa'sa Fkmft of
Practice request amendment of its Certficate ol Puic Convenience aid Necsity e e
Routes I and 57 so as to rerove the city pairs be&ow frocn the st of retricted maats
in Appendix A attached to Uniteds Certificate. This would allow Unied o operaN mtrd
trip nonstop service in Um fowing markets

Dayton--env
Dayton-Los Angeles
Denver-Cokmnbus
Los Angeles-Columbus
Richmond-Ctcago

Conforming answers and appications are due November 27. 1979.
Nov. 14, 1979 - 37084.- USAk, Inc., Washington National Akpoct, Washington D.C. 20001. Applicaton of USAi. I=

pursuant to Section 401 ol the ct and Put 201 and Subpart 0 o Pat 302 ofif Eco-
nomic Regulations requests an amendmont of Its cetbiicate of public cormwv nc. a
necessity for Route 97-F so as to authorze USAir to engage In schd'ld nonstop ak

•

transportation of persoms property and mall between Bemuda on the one Wan, and
Baltinore Maryland. Boston. Mssac tts Now Yor Now Yo. and Nwark. N"w
Jersey. by amenclg USAks certificate for Route 97-F to Inude a new aregmen as

"Between the termina point Bermuda. and the &al. te tarrne points B4LWore
Maryad Boston. Massachws New York. New York and Newrk. New Jr!ey'

Conforming answers an application ae dJe December 11. 1979.
Nov. 15. 1979 - 37093- United Air Lnes Inc., P.O. Box 66100, Chicago, Ilnois 60666. Appcation o Udied Ai

Lines. Inc. pusuant to Section 401 o( the Act. Part 201 of th Board's Econon'ic fu-
lations, and Part 302 of the Bowrd's Ruie ol Practice requests we u bput 0 un
amendment of its Ceuficate of PuLic convenience a Nessfty fouRo-R I so as to
authorze it to perform round trIp nonstop ai transportation betwean COkag, traoi ad
Phoeni, Anzona.

Conforming answers and applications are due December 13. 1979.

Phyllis T. Kaylor,
Secretary.
[FR Doc. 79-36333 Filed 11-23-79; 8:45 am]

BILLING CODE 6320-01-M,

[Order 79-11-125; Docket 37109]

Limitation of Excess Baggage
Allowance in Certain Caribbean
Markets Proposed by Eastern Air
Lines, Inc.; Order Instituting
Investigation

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.
on the 16th day of November, 1979

By tariff revisions I filed September 18
and marked to become effective
November 17,1979, Eastern Air Lines,
Inc. (Eastern] proposes to revise its
excess baggage allowance rule to
provide that no more than one piece of
excess baggage over the three permitted
"free" will be accepted between the U.S.
and Caribbean points, except Bermuda
and-the Bahamas. Currently, Eastern
will accept any number of excess bags
upon payment of $24 per piece.
According to Eastern, the purpose of the
proposed revision is to discourage the
tender of inordinate amounts of baggage
in these markets.

A complaint requesting rejection or

'Revisions to Tariff C.A.B. No. 55, issued by Air
Tariffs Corp, AgenL

suspension pending investigation of this
proposal has been filed by DHL
Corporation (DHL), an air courier
service. DHL states that- Eastern gives
no indication of the markets in which
the problems are acute, the number of
flights on which there are problems, and
the frequency or seasonality of problems
ansi, consequently, the proposed
solition may be too severe and
generalized; while Eastern alleges that It
recently had to charter flights to
transport abnormal amounts of excess
baggage, it does not indicate when
iirecently" was the number of such
flights, or the number of days delay in
delivering excess baggage, nor does the
proponent state whether freight or mail
was transported on the combination
flights which could not accommodate all
baggage; as recently as August 13.
Eastern was permitted to increase
excess baggage charges to $24 per bag
for each item in excess of the free
baggage allowance, and, with no more
than 30 days' experience, the carrier has
decided that this charge is insufficient to
discourage this traffic and that this
embargo-like rule for year-round effect

67483
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is required; instead of providing in its
justification the data and statistics
necessary to justify this rule, Eastern
recites that it is having problems and
that the proposal is the solution;
American's rule that no excess baggage
will be accepted to certain Caribbean
points between December 1 and 25 does
not support Eastern's proposal since that
rule is limited geographically and is of
short duration; Eastern has failed to.state the extent of the problem: such
failure of proof deprives the Board of the
information essential to determine
whether Eastern has demonstrated the
need for a rqtioning system different
from its recent price increase and
whether its proposal is reasonable.

In support of its proposal and
answer to the complaint, Eastern
asserts, among other things, that: the
proposed limitation is'designed to
alleviate baggage problems that it has
continued to experience in its U.S.-
Caribbean service; on flights departing
for the Caribbean tremendous volumes
of excess baggage are being loaded,
often with some items left behind;
recently it has had to charter flights
merely to transport excess baggage that,
due to space limitations, could not be
carried on its regularly scheduled
service; these charters have resulted in
delays of up lo a week in delivering
baggage to-the passenger and have
resulted in additional costs; excess
baggage on southbourid flights normally
consists of large amounts of household
and other commercial goods purchased
in the U.S., and are in fact, freight; the
proposed limit is designed to have-such
items shipped ds freight since any
additional baggage over the maximum of
four pieces could be shipped as freight;
although Eastern was permitted t6
increase its excess baggage charges
recently, the rate increase has not
alleviated the problem; the condept of
limiting exceps baggage was initiated by
American with its recent embargo in
certain Caribbean markets; and Eastern
has followed American's strategy, but
has extended its applicability to the
entire year since it believes the problem
is a continuing one.

The Board finds that the prohibition of
excess baggage proposed by Eastern
may be unlawful and should be
investigated.

We have decided not to suspend
Eastern's proposal because we are"
generally reluctant to interfere with
management decisions on matters like
this where, as here, the markets are
competitive. As the Board stated in
connection with the recent Pan
Amercian and TWA passenger fare
filings, "our efforts to'regulate even
[international] fares are characterized
more by our caution in making sure that
we allow the airlines enough flexibility
to provide good service and earl an
adequate return than by our ability to
eliminate all abuse of monopoly power."
Order 79-9-75, p. 5.

We are, however, instituting an
investigation because we are
particularly concerned with the impact
of the proposal on the traveling public
and want to explore whether there are
other alternatives which may meet
Eastern's concerns but which will also
alleviate-the effect Which this proposal
would appear to have on the traveling
public.-In the meantime, we are
concerned that this rule will disrupt the
passengers' anticipated travel plans,
particularly at this time of year. We
direct Eastern to make every effort to
inform passengers of this restriction at
the time they make their reservations. It
is our intent that these provisions be
applied with the least amount of
inconvenience as possible to the
passenger.2 -

Accordingly,
1. We institute an investigation to

determine whether the provisions set
forth in Appendix A hereof, and rules
and regulations or practices affecting
such provisions, are or will be unjust,
unreasonable, unjustly discriminatory,
unduly preferential, unduly prejudicial
or otherwise unlawful; and if we find-
them to be unlawful, to act
appropriately to prevent the-use of such
provisions or rules, regulations, or
practices;

2. We shall defer dismissal of the
-complaint of DHL Corporation in Docket,
36741 pending investigation; and

3. We shall serve copies of this order
ipon Eastern Air Lines, Inc. and DHL

Corporation.
2We would hope that the various alternatives can

be explored by our staff and the parties on an
informal basis. We have asked our staff to complete
this process in the next two weeks and to report
back tq us.

I I1|
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We shall publish this order in the
Federal Register.

By the'Civil Aeronautics Board.'
Phyllis T. Kaylor,
Secretary.

Appendix A-Passenger Rules Tariff No. PR-
3, C.A.B. No. 55, Issued by Air Tariffs
Corporation, Agent

On 19th Revised Page 46-0. Rule No.
16MX)(1)(d).
[FR Doc. 79-38335 Filed 11-23-79; &45*am]

BILLING CODE 6320-01-M •

[Docket 37109]

Limitation of Excess Baggage
Allowance Proposed By Eastern Air
Lines, Inc., In Certain Caribbean
Markets; Conference

Pursuant to Board Order 79-11-125,
notice is hereby given that a conference
in the abovelentitled proceeding will be
held on November 28,197g, at 10:00 a.m.,
in Room 1003C (North Building), 1875
Connecticut Avenue, N.W., Washington,
D.C., for.the purpose of exploring
"alternatives which may meet Eastern's
concerns but which will also alleviate
the effect which" Eastern's "proposal
would appear to have on the traveling
public." Copies of this notice shill be
served on the parties named in Order
79-11-125, November 16,1979. All
interested persons are invited to attend.
Phyllis T. Kaylor,
Secretazy.
November 20,1979.
[FR Dor. 79-38332 Filed 11-23-. 8:45 am]

BILLING CODE 6320-01-M

[Docket 33363]

Former Large Irregular Air Service
Investigation; Continuance of Hearings

The hearings heretofore set for.20
November 1979 on the application of
Joseph S. Norman H and for 27
November 1979 on the application of
Lone Star Airways, Inc., are continued
at the same time and place as follows:
Lone Star Airways, February 5.1980,
Joseph S. Norman II, February 11, 1980.

Dated at Washington. D.C., 19 November
1979.

Rudolf Sober heim,
Administrative Law udge.

[FR Doc. 7--36330 Fled 11-23-R 8:45 am]

BILLING COOE 6320-01-U

3
AII members concurred.

[Order 79-11-123; Docket 37106]

Oklahoma City/Tulsa Service Show-
Cause Proceeding
AGENCY: Civil Aeronautics Board.
ACTION: Notice of Order 79-11-123,
Oklahoma City/Tulsa Service Show-
Cause Proceeding, Docket 37100.

SUMMARY: The Board is proposing to
grant nonstop authority between the
alternate terminal points Oklahoma City
and Tulsa, on the one hand, and the
alternate terminal points Atlanta,
Chicago (O'Hare), Chicago (Midway),
Rockford, Los Angeles, San Diego, San
Franciso, Memphis, Phoenix, Tucson
and St. Louis, on the other, to
Continental Air Lines (Docket 36402),
USAir (Docket 36583) and Ozark Air
Lines (Docket 36610); nonstop authority
between the alternate terminal points
Oklahoma City and Tulsa, on the one
hand, and the alternate terminal points
Memphis, St. Louis, Kansas City,
Chicago (O'Hare), Chicago (Midway),
Rockford. Atlanta, Tucson, Phoenix, San
Diego, Los Angeles, San Francisco,
Houston, Denver, Salt Lake City and Las
Vegas, on the other, to Western Air
Lines (Docket 36584); and nonstop
authority between the alternate terminal
points Oklahoma City and Tulsa, on the
one hand, and the alternate terminal
points Chicago (O'Hare), Chicago
(Midway), Rockford, Memphis, Phoenix.
St. Louis and Tucson, on the other, to
Southwest Airlines (Docket 3597), and
any other fit, willing and able applicant
whose fitness can be established by
officially noticeable material. The
complete text of this order Is available
as noted below.
DATES: All interested persons having
objections to the Board issuing an order
making final the tentative findings and
conclusions shall file, by December 20,
1979, a statement of objections together
with a summary of testimony, statistical
data, and other material expected to be
relied upon to support the stated
objections. Such filings shall be served
upon parties listed below.
ADDITIONAL DATA: All existing and
further applicants who have not filed (a)
illustrative service proposals, (b)
environmental evaluations, and Cc)
estimates of fuel to be consumed in the
first year and statements of fuel
availability are directed to do so no
later than December 5,1979.
ADDRESSES' Objections to issuance of a
final order should be filed in the Dockets
Section, Civil Aeronautics Board
Washington, D.C. 20428, in Docket
37106, which we have entitled the -

Oklahoma City/Tulsa Service Show-
Cause Proceeding.

FOR FURTHER INFORMATION CONTACT:.
Mary Catherine Terry, Bureau of
Domestic Aviation, Civil Aeronautics
Board. 1825 Connecticut Avenue, N.W.,
Washington. D.C. 20428, (202) 673-5384.
SUPPLEMENTARY INFORMATION
Objections should be served upon:
Continental Air Lines, Ozark Air Lines,
Southwest Airlines, USAir and Western
Air Lines; the governors and state
commissioners or Departments of
Transportation of the states of Georgia,
Illinois, Colorado, Texas, Missouri,
Nevada, California, Tennessee. Arizona,
Utah and Oklahoma: and the mayors
and airport managers of the cities of
Atlanta, Chicago, Rockford. Denver,
Houston, Kansas City, Las Vegas, Los
Angeles, Memphis, Oklahoma City,
Phoenix, St. Louis, Salt Lake City, San
Diego, San Francisco, Tulsa and Tucson.

The complete text of Order 79-11-123
is available from our Distribution
Section. Room 516,1825 Connecticut
Avenue, N.W., Washington. D.C.
Persons outside the metropolitan area
may send a post-card request for Order
79-11-123 to the Distribution Section,
Civil Aeronautics Board. Washington,
D.C., 20428.

By the Bureau of Domestic Aviation.
November 16.1979.
Phyllis T. Kaylor,
Secretary.
[FR Do- 79-33 Fled 11-23-R 8:45 am)

BING CODE 6120-01-M

[Docket 37077]

United States-Peru Case; Prehearing
Conference

Notice is hereby given that a
prehearing conference in the above-
titled matter will be held on December
11,1979, at 9:30 a.m. (local time) in Room
1003, Hearing Room A. Universal
Building North, 1875 Connecticut
Avenue, N.W., Washington. D.C., before
Administrative Law Judge William A.
Kane, Jr.

Civil Aeronautics Board Order 79-11-
89 served on November 19,1979
contained as an appendix the Bureau of
International Aviation's request for
information and evidence in this
proceeding. In accordance with the
Board's order COmments of the other
parties on the Bureau's request shall be
circulated on or before December 4,
1979. The submissions of the other
parties shall be limited to points on
which they differ with the Bureau of
International Aviation, and shall follow
the numbering and lettering used by the
Bureau to facilitate cross-referencing.
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Dated at Washington, D.C., November 20,
1979.
William A. Kane, Jr.,
Administrative Lawjudge.
[FR Doc. 79-38329 Filed 11-23-79; 8:45 am]
BILNG CODE 6320-01-M'

[Docket 37077]

United States-Peru Case; Assignment
of Proceeding

This proceeding is hereby assigned to
Administrative Law Judge William A.
Kane, Jr. Future communications should-
be addressed to Judge Kane.

Dated at Washington, D.C. November 19,
1979.
Joseph J. Saunders,
Chief, AdministrativeLaw udga
[FR De=. 79-M3033 File 11-23-9: 8:45 am]
BILLNG CODE 6320-01-M

DEPARTMENT OF COMMERCE
Industry and Trade Administration
Duke University et ai4 Notice of

Applications for Duty-Free Entry of
Scientific Articles

The following are noticeg of the
receipt of applications for duty-free
entry of scientific articles pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Public Law 89-
651; 80 Stat: 897). Interested persons
may present their views with respect to
the question of whether an instrument or
apparatus of equivalent scientific value
for the purposes for which the article is
intended to be used is being
manufactured in the United States. Such
comments must be filed in triplicate
with the Director, Statutory Import .
Programs Staff, Bureau of Trade
Regulation, U.S. Department of
Commerce, Washington, D.C. 20230, .on
or before December 17,1979.

Regulations (15 CFR 301.9) issued
under the cited Act prescribe the
requirements for comments.

A copy of each application is on'file,
and may be examined between 8:30
A.M. and 5:00 P.M., Monday through
Friday, in Room 735 at 666--1th Street
N.W., Washington, D.C.

Docket No. 79-00455. Applicant: Duke
University, Durham, North Carolina
27706. Article: Electron Microscope,
Model EM 10A and Accessories.
Manufacturer: Carl Zeiss, West
Germany. Intended use: The article is
intended to-be used for studies of
primary spermatocytes of the
grasshopper and chromatin isolated
from sea urchin cells. Investigations will
be conducted to determine whether
kinetochore microtubules arise by
nucleation or by binding. The

-arrangement of kinetochore
microtubules immediately after their
appearance and during their earliest
interactions with the rest of the spindle
will also be investigated. Application
received by Commissioner of Customs:
October 15, 1979.

Docket No. 79-00456. Applicant:
Sandia Laboratories, Sandia
Corporation, P.O. Box 5800,
Albuquerque, New Mexico 87185.
Article: Thermoelectric Generator
System. Manufacturer: Global

.Thermoelectric Power Systems Ltd.,
Canada. Intended use of article: The
Article is intended to be used in a
prototype National Seismic Station
(NSS) an unmanned remote seismic
station that collects seismic data and
relays it thrbugh a satellite to a central
control and'receiving station. The-article
will provide the power necessary to
operate the seismometers, transmitter
and associated electronics. Theprimary
intent of the program is to develop an
extremely reliable station that can
operate unmanned with only annual
refueling and maintenance. Application
received by Commissioner of Customs:
October 18,1979.

Docket No.: 79-00457. Applicant:
National Radio Astronomy Observatory,
Associated Universities, Inc.,'2010 N.
Forbes Blvd., Suite 100, Tucson, Arizona
85705. Article: Two (2) each, Varian
VAT-2002 B14 Water Cooled Heat Sink;
and Varian VAB-2001 B13 Water
Cooled Heat Sink. Manufacturer: Varian
Associates Canada, Ltd. Canada.
Intended use of article: The articles are
accessories to existing klystron systems
which are being used as a phase-locked

- local oscillator in a millimeter wave
radio astronomy receiver that is used in.
conjunction with a microwave antenna
to measure the intensity, polarization,
frequency and direction of cosmic
radiation. Application received by
Commissioner of Customs: October 18,
1979.

Docket No.: 79-00458. Applicant:
National Radio Astronomy Observatory
Associated Universities Inc., 2010 N.
Forbes Blvd., Suite 100, Tucson, Arizona
85705. Article: Repair of Varian Klystron

* Type VRB-2112A) SN 70299.
Manufacturer. Varian Associates of
Canada Ltd., Canada. Intended use of
article: The article will be used as a
phase-locked local oscillator in a
millimeter wave radio astronomy
receiver which is used in conjunction
with a microwave antenna to measure
the intensity, polarization, frequency
and direction of cosmic radiation.
Application received by Commissioner
of Customs: October 18, 1979.

Docket No.: 79-00459. Applicant
National Radio Astronomy Observatory,
Associated Universities Inc., 2010 N.

Forbes Blvd., Suite 100, Tucson, Arizona
85705. Article: Klystron, Model VRT-
2124B and Accessories. Manufacturer:
Varian Associates of Canada Ltd.,
Canada. Intended use of article: The
article will be used as a phase-locked
local oscillator in a millimeter wave
radio astronomy receiver which is used
in conjunction with a microwave
antenna to measure the intensity,
polarization, frequency and direction of
cosmic radiation. Application received
by Commissioner of Customs: October
18, 1979.

Docket No.: 79-00460. Applicant: The
University of Texas at Austin, Electric
Engineering Research Laboratory, 10100
Burnet Road, Austin, Texas 78758.
Article: Millimeter Reflex Klystron.
Manufacturer- Varian Associates of
Canada, Canada. Intended use of article:
The article will be used as a phase-
locked local oscillator in a millimeter
wave radio astronomy receiver which Is

'used in conjunction with a microwave
antenna to measure the intensity,
polarization, frequency and direction of
cosmic radiation. Application received
by Commissioner of Customs: October
18, 1979.

Docket No.: 79-00461. Applicant:
University of California'Department of
Chemistry, Santa Barbara, California

,93108. Article: MMZAB 2F High
Resolution Mass Spectrometer.
Manufacturer. The Vacuum Generators
Micromass Co., United Kingdom.
Intended use of article: The article is
intended to be used for a variety of
purposes including (1) analytical
applications to allow compound
identification, (2) determination of ion
structure, (3) measurement of kinetic
energy release, (4) properties of reaction
coordinates and structures of products
of ion molecule reactions, (5) mixture
analysis without prior separation, and
(6) analytical application of chemical
ionization. The experiments to be
conducted will include the following
projects: 1. Reaction mechanism and
details of potential surfaces'along the
reaction path. 2. Determination of ion
structures. 3. Ion Energy Distributions.4.
Production Identificationi Application
received by Commissioner of Customs:
October 18,1979.

Docket No.: 79-00463. Applicant:
Texas A & M University-Texas
Veterinary Medical Diag. Lab., P.O.
Drawer 3040, College Station, Texas
77840. Article: Electron Microscope,
Model EM-109 and Accessories,
Manufacturer. Carl Zeiss, West
Germany. Intended use of article: The
article is intended to be used for studies
of ultrastructure of viruses and cellular

- changes caused by animal viruses.
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Experiments to be conducted which will
involve obtaining specimens from
animals suspected of being affected with
a-viral disease, identifying viruses
directly by negative staining, and
studying theirpathogenesis at the
cellular level in in vivo as well as in,
vitro experiments. The article will also
be used to instruct residents, staff and
graduate students in electron
microscopy. Application received by
Commissioner of Customs: October 18,
1979.

Docket No.: 79-00464. Applicant:
Department of the Interior, U.S.
Geological Survey, Topographic
Division, 12201 Sunrise ValleyDrive,
National Center, [#526) Reston, Virginia
22092. Article: Stereoplotting Systems.
'with Accessories, Model PG2.
Manufacturer. Kern and Co., Ltd.,
Switzerland. Intended use of Article:
The article is intended to be used for
studies of aerial photographs of the
earth's surface used in stereopairs
which permit accurate measurement of
the earth's features thus permitting
compilation of data which may be
combined to produce accurate
topographic maps. Application received
by Commissioner of Customs: October
18,1979.

Docket No.: 80-00002. Applicant:
Harvard Medicpl School, Purchasing
Department, 75 Mount Auburn Street,
Cambridge, Massachusetts 02138.
Manufacturer Varian MAT, West
Germany. Intended use of article: The
article is intended to be used for
biomedical research of the interplay of
cells with their environment. In pursuing
this research, it will be necessary to
relate the pathophysiological
consequences to known modifications of
the interacting compound, i.e. the
carbohydrate and glycoconjugate
structures, on biosurfaces. Specific
projects will include investigations of
the following: 1. Heparin Structure 2.
Metabolism and function of membrane
derived oligosaccharides 3.
Glycoconjugate studies 4. Structural
studies of lipid-linked oligosaccharides
5. Development studies in
Glycoconjugate Analysis. Application
received by Commissioner of Customs:
October 18, 1979.

Docket No.: 80-00003. Applicant*
University of Wisconsin-Madison
Department of Physics, 1150 University
Avenue, Madison, Wisconsin 53706.
Article: ANAC Model 2976 Crossfield
Spin Precessor and Accessories.
Manufacturer. ANAC Incorporated, New
Zealand. Intended use of article: The
article is intended to be used for the
study of the nuclei of atoms throughout
the periodic table involVing the effect of

proton or deuteron polarization on the
scattering process. The experiments to
be conducted willinvolve the
acceleration of a beam of polarized
hydrogen ions to the energies where
nuclear phenomena are important.
Observations will be concerned with the
number and type of interactions that
occur as a function of the polarization
state and scattering angle. In addition,
the article will be used in connection
with Physicq Department Course No.
990, Graduate Research. Application
received by Commissioner of Customs:
October18,1979.
(Catalog of Federal Domestic Assistance
Program No. 11.105. Importation of Duty-Free
Educational and Scientific Materials.)
Richard M. Seppa,
Director, Statutory Import Prorams Staff.
[RDoc.79-XNS=fed i--m &45 am)
SILLING cooE 5510-25-M

The George Washington University;
Notice of Decision on Application for
Duty-Free Entry of Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 [Public Law 89-651, 80 Stat. 897)
and the regulations issued thereunder as
amended (15 CFR 30L).

A copy of the record pertaining to this
decision is available for public review
between 8:30 A.M. and 5:00 P.M. at 666-
11th Street, N.W. (Room 735)
Washington, D.C.

Docket Number 79-00335. Applicant:
The George Washington University,
Washington, D.C. 20052. Article: Mobile
Solar Test Facility. Manufacturer
Solarfin Products, Canada. Intended use
of article: The article is intended to be
used for educational purposes in the
courses: ME 194-Energy Conversion,
Undergraduate Mechanical
Engineering--designed to provide the
students engineering information on
fundamentals and design of energy
conversion systems including the solar
energy applications. ME 259-Solar
Heating and Cooling System; Graduate
Mechanical Engineering-dealing with
the application of solar energy for
heating and cooling of buildings.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: The foreign article permits
demonstration of a variety of collector
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principles (utilizing several different
collectors with different absorption
rates). The National Bureau of
Standards advises in its memorandum
dated October 19,1979 that (1) the
capability of the foreign article
described above is pertinent to the
applicant's intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicant's
intended use. The Department of
Commerce knows of no other instrument
or apparatus of equivalent scientific"
value to the foreign article, for such
purposes as this article is intended to be
used. which is being manufactured in
the United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and ScientificMaterials]
Richard M. Seppa,
Director, StatutoryImport Progrms Staff.
[FR Dcc. 79-U--4 M 11-23-7% 8:43 am.
MILLM COo 3S1W-25-M

Moody Colege of Marine Sciences;,
Notice of Decision on Application for
Duty-Free Entry of Scientific Article

The following is a decision on an
application forduty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Public Law 89-651.80 Stat. 897)
and the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
between 8:30 a.m. and 5:00 p.m. at 666
11th Street, NW. (Room 735)
Washington, D.C.

Docket Number. 79-00299. Applicant:
Moody College of Marine Sciences of
Texas A&M University. Pelican Island.
Galveston, Texas 77553. Article: Nuclear
Magnetic Resonance Spectrometer,
Model PS-400 and Accessories.
Manufacturer Spin Tech Electronics
Ltd., Canada. Intended use of article:
The article is intended to be used in
conjunction with a magnetic system to
measure proton relaxation times T1 and
T2 in a variety of samples including
plant and animal tissues, marine
sediments and hydrated minerals. The
relaxation times will provide detailed
information about the nature of the
interactions between the protons of the
water molecules and the molecular
surfaces of the various samples, and in
addition they will provide a measure of
the restrictions imposed on the
translation and rotational mobility of
the water nolecules themselves.

Temperature studies will be
conducted on the depression of the
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freezing point of water in the various.
samples. Polymerization and
denaturation process in various protein
solutions will also be studied with the'
apparatus since the relaxation times are
quite sensitive to the conformational
changes in the protein substrate
accompanying these processes. In
addition, the article will be used in at
least two courses: Marine Science 485
(Special Research Problems in Marine
Science) and Marine 489 (Special Topics
In Electrical and Physical Meaurements
for the Marine Sciences).

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign articlejor
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: The foreign article is a
portable 30 megahertz instrument that -

provides a wide multipulse capability
(for example, for T1, T2, T1 te, TiD etc.).
Comparable domestic instruments, such
as the Praxis PR-103 manufactured by
the Praxis Corporation, do not provide
this capability. The National Bureau of
Standards and the Department of
Health, Education, and Welfare advises
in their memoianda dated October 14,
1979 and September 18, 1979 /
respectively that (1) the capability of the
foreign article describpd above is
pertinent to the applicant's intended
purpose and (2) it knows of no
comparable domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicant's.
intended use.

The Department of Commerce knows
of no other comparable instrument or
apparatus of equivalent scientific value
to the foreign article, for such purposes
as this article is intended to be used,
which was being manufactured in the
United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105 Importation of Duty-Free
Educational and Scientific Materials.)
Richard M. Seppa,
Director, Statutory Import Programs Staff.
[FR Doc. 79-30225 Filed 11-23-79 8:45 am]
BILUN CODE 3510-25-M

New Mexico Institute of Mining &
Technology; Notice of Decision on
Application for Duty-Free Entry of
Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c]
of the Educational, Scientific, and
Cultural 'Materials Importation Act of
1966 (Public Law 89-651, 80 Stat. 897)

and the regulations issued thereunder as
amended (15 CFR 301).

A opy of the record pertaining to this
decision is available for public review
between 8:30 A.M. and 5:00 P.M. at 666
11th Street, N.W.'(Room 735)
Washington, D.C.

Docket Number. 79-00354. Applicant:
New Me4co Institute of Mining and
Technology, Campus Station, Socorro,
NM 87801. Article: TH 600 Fluid
Inclusion Heating Stage and Control
Unit. Manufacturer. Linkam Scientific
Instruments, United Kingdom. Intended
used of Article: The article will be used
for microscopic study of fluid inclusions
which may yield the temperature of the
mineral depositing fluids, the pressure
(or depth) at which deposition occurred
and some knowledge of the chemistry of
depositing fluids. Fluid inclusions
studies will also be used to study
hydrothermal-ore deposits and
metamorphic rocks to determine
temperature and pressure during
metamorphism. The foreign article will
also be used for the education of
graduate students in ore deposits in
their thesis research.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus bf equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

'Reasons: The foreign article permits
the study of a specimen at temperatures
between -80 and 600 degrees
centigrade with its combined heating
and cooling capability. The National
Bureau of Standards advises in its
memorandum dated October 22,1979
that (1-) the capability df the foreign
article described no domestic instrument
or apparatus of equivalent scientific
value to the foreign article for the
applicant's intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which was being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Program No 11.105, Importation of Duty-Free
Educational and Scientific Materials.)
Richard M. Seppa,
Director, Statutory Import Programs Staff.
[FR Doc. 79-362283 Filed 11-23-79; 845 am]

BILNG CODE 3510-25-M '

University of California; Notice of
Decision on Application for Duty-Free
Entry of Scientific Article

The following Is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Public Law 89-651, 80 Stat. 897)
and the regulations issued thereunder as'
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
between 8:30 A.M. and 5:00 P.M. at 666-
11th Street, N.W. (Room 735)
Washington, D.C.

Docket Number- 79-00305.
APPLICANT: University of California,
San Diego, Marine Life Research Group,
Scripps Institution of Oceanography, T-
6, SIC, A028, La Jolla, CA 92093. Article:
8 (each) Deep Ocean Command
Releases, 30 (each) Pyro Technical
Releases and Accessories.
Manufacturer: Institute of
Oceanographic Sciences, United
Kingdom. Intended use of article: Tho
article is intended to be used for the
study of particulate sediment as an
index to the chemical and biological
conditions of the ocean. Experiments are
conducted to achieve the objectives of
seasonal collection of particles, the
analysis of these particles in terms of
their chemical and'biologic constituents
to more standard oceanographic
measurement parameters such as
temperature, nutrients, current flow,
productivity and net filter samples.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended -

to be used, is being manufactured in the
United States.

Reasons: The foreign article has a
dual release system that provides for
system release and sample closure
functions by command of one acoustic
system. The National Oceanic and
Atmospheric Administration advises in
its memorandum dated October 23, 1979
that (1) the capabilities of the fordign
article described above are pertinent to
the applicant's intended purpose and (2)
it knows of no domestic instrument or,,
apparatus of equivalent scientific value
to the foreign article for the applicant's
intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which Is being
manufactured in the United States.
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(Cafalog of FederalDomestic Assistance
Program No. 11.105. Importation of Duty-Free
Educational and Scientific Materials.)
Richard AL Seppa,
Director, Statutory Import Programs Staff.
[FR Doc. 79-36= Filed 11-23-79.-: 45 m]
BILLING CODE 3510-25-M

Ucensing Procedures Subcommittee
of the Computer Systems Technical
Advisory Committee; Meeting

Pursuant to Section 10(a)[2) of the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App. (1976), noice is
hereby given that a meeting of the
Licensing Procedures Subcommittee of
the Computer Systems Technical
Advisory Committee will be held on
Tuesday, December 18,1979, at 9:30 a.m.
in Room B841, Main Commerce Building,
14th Street and Constitution Avenue,
N.W., Washington, D.C.

The Computer Systems Technical
Advisory Committee was initially
established on January 3,1973. On
December 20,1974, January 13,1977, and
August 28,1978, the Assistant Secretary
for Administration approved the
recharter and extension of the
Committee, pursuant to section 5[c)(1) of
the Export Administration Act of 1969,
as amended, 50 U.S.C. App. Sec.
2404[cJ(1) and the Federal Advisory
'Committe Act. The Licensing Procedures
Subcommittee of the Computer Systems
TechnicalAdvisory Committee was
established on February 4,1974. On July
8,1975, the Director, Office of Export
Administation, approved the
reestablishment of this Subcommittee,
pursuant to the charter of the
Committee. And, on October 16,1978,
the Assistant Secretary for Industry and
Trade approved the continuation of the
Subcommittee pursuant to the charter of
the Committee.

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical
matters, [B) worldwide availablility and
actual utilization of production
technology, (C) licensing procedures
which may affect the level of export
controls applicable to computer systems,
including technical data or other
information related thereto, and VD)
exports of the aforementioned
commodities and technical data subject
to multilateral controls in which the
United States participates, including
proposed revisions of any such
multilateral controls. The Licensing
Procedures Subcommittee was formed
to reviewtheprocedureal aspects of
export licensing and recommend areas
where improvements can be made.

The su~committee meeting agenda
has four parts:

(1) Opening remarks by the
Subcommittee Chairman.

(2) Presentation of papers or
comments by the public.

(3) Pending items of business:
a. Swiss Blue Certificate
b. Technical Date rewrite
c. Qualified License concept
(4) Pre-licensing evaluation of

equipment; formulation of Subcommittee
recommendation and

(5) Discussion of improved method
and format for submitting export license
applications.

The meeting will be open for public
observation and a limited number of
seats will be available. To the extent
time permits members of the public may
present oral statements to the
Subcommittee. Written statements may
be submitted at any time before or after
the meeting.

Copies of the minutes of the meeting
will be available by calling Mrs.
Margaret Cornejo, Policy Planning
Division, Office of Export
Administration, U.S. Department of
Commerce, Washington. D.C. 20230,
telephone: A/C 202-377-2583.

For further information contact Mrs.
Cornejo either in writing or by phone at
the address or number shown above.

Dated: November g, 1979.
Kent Knowles,
Director. Office of ExporiAdministration,
Bureau of Trade Regulation, U.S. Department
of Commerce.
[FR Dcc 79-38375F~d 11..m-M&as aml
BILUNG CODE 3510-2,-

Maritime Administration

[Docket No. S-655]

Application
Notice is hereby given that Waterman

Steamship Corporation (Waterman), by
letter dated May 11, 1979, has advised
that it continues to seek and desires the
award of operating-differential subsidy
(ODS] for service on Trade Routes (TRs)
5-7--8-9 (U.S. North Atlantic/United
Kingdon and Continental Europe) as
described in its application of June 16,
1975, for a twenty-year ODS Agreement
pursuant to Title VI (46 USC 1171-1183)
of the Merchant Marine Act, 1936, as
amended (the Act). Waterman's June 16,
1975 application was previously noticed
in the Federal Register on July 11, 1975.
(40 FR 29315) under Docket No. S-455
and was consolidated for hearing with
another Waterman application in
Docket No. S-421. In a decision served

on September 5,1978, the Maritime
Subsidy Board concluded, inter na,
that section 605(c) of the Act was a bar
to the award of ODS to Waterman for
service on TRs 5-7-8-9.

On June 18,1979, Waterman filed a
motion for partial summary disposition
of issues arising under section 605(c) of
the Act in connection with its June 16,
1975 application for ODS for service on
TRs 5-7-8-9. Waterman states that the
inadequacy of U.S.-flag service on TRs
5-7-8-9 has recently been established in
Docket No. S-61, relating to the
application for ODS by Farrell Lines
Incorporated, therefore no material
factual issues exists with respect to the
present and future inadequacy of US.-
flag service on TRs 5-7-8-9 and no
evidentiary bearing is required.
Waterman requests that the Board make
the necessary "adequacy" determination
under section 605(c) of the Act with
respect to Waterman's pending ODS
application for service on TRs 5-7-8-9.
On November 7,1979, Waterman filed a
request for expedited consideration of
its motion for partial summary
disposition.

Waterman's submissions will be
considered as a new application for
ODS on TRs 5-7-8-9. Interested parties
may inspect Waterman's submissions in
the Office of the Secretary, Maritime
Subsidy Board, Room 3099-B,
Department of Commerce Building. 14th
& E Streets, N.W., Washington, DC
20230.

Any person, firm or corporation
having an interest in such application
and who desires to offer views and
comments thereon for consideration by
the Maritime Subsidy Board should
submit such views and comments in
writing, with 15 copies, to the Secretary,
Maritime Subsidy Board, by the close of
business on December 20,1979. The
Maritime Subsidy Board will consider
such views and comments and take such
.actions with respect thereto and with
respect to Waterman's motion as may
deemed appropriate.
(Catalog of Federal Domes tic Assistance
Program No. 11.504. Operating Differential
Subsidy (ODS)).

By Order of the Maritime Subsidy Board.
Dated: November 20,1979.

Robert J. Patton, Jr.,
Secretary.
[lU MDcc79-33 F-1- -7k&45&M1
BILLING CODE 35W0IS-M
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Minority Business Development
Agency

Financial Assistance Application
-Announcement

The Minority Business Development
Agency (MBDA), formerly the Office of
Minority Business Enterprise, announces
that it is seeking applications under its
program to operate one project for a 12
month period beginning February 1, 1980
in the State of Delaware. The cost of the
project is estimated to be $35,000 and
the Project Number is 03-10-55170-00.

Funding Instrument: It is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Agreement Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
provide, at no cost to the public, direct
general business services to minority
individuals and firms seeking business
information, counseling, financial
packaging assistance, and assistance in
identifying and exploiting business
opportunities in new and/or expanded
markets.

Eligibility Requirements: There are no
restrictions. Any for-profit firm or not-
for profit institution is eligible to submit
an application.

Application Materials An application
kit for each of the projects maybe
requested by writing to the following
address: U.S. Department of Commerce,
Minority Business Developnient Agency,
Washington Regional Office, 1730 K
Street, N.W., Suite 402, Washington,
D.C. 20006.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local Government,
Federally recognized Indian Tribunal
Unit, Educational Institution, Hospital,
other type of non-profit organization, or
if the applicant is a for-profit firm). This
information is necessary to enable
MB3DA to include the appropriate cost
principles in the application kit.

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to i panel for review and
ranking. The applications will be ranked
as to their understanding of minority
business problems, approach and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specific criteria will
be included in the application kit.

If an application is approved, an
initial award will be made for a period

specified for that award. Continuation
awards may be made on a
noncoin petitive basis when determined
'by the Awards office to be in the best
interest of the Government.

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.

11.800 Minority Business Development
(Catalog of Federal Domestic Assistance)

Dated: November 9,1979.
Allan A. Stephenson,
Deputy Director.
[FR Doc. 79-36347 Filed 11-23-79 8:45 am]
BILLING CODE 3510-21-M

Financial Assistance Application
Announcement

The Minority Business Development
Agency (MBDA), formerly the Office of
Minority Business Enterprise, announces
that it is seeking applications under its
program to operate one project for a 12
month period beginning February 1, 1980
in the State of Minnesota.

The cost of the project is estimated to
the $134,000 and the Project Number is
05-60-01056-00.

Funding Instrument: It is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Agreement Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
establish a capability for the collection
and dissemination of business
information; establish a capability to
promote increased investment and
private sector participation in Minority
business enterprise development;
promote the adoption and
implementation of corporate policies
that will encourage the purchase of
goods and services from minority owned
companies; and participate in and
support programs that will increase the
level of Federal, State and local
Government purchases from minority'
companies.

Eligibility Requirements: There are no
restrictions. Any for-profit firm or not-
for-profit institution is eligible to submit
an application.

Application Materials: An application
kit for each of the projects may e*ither be
requested by writing to the following
address: U.S. Department of Commerce,
Minority Business Development Agency,

Chicago Regional Office, 55 East Monroe
Street, Suite 1440, Chicago, Illinois
60603.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local government,
federally recognized Indian Tribunal
Unit, educational institution, hospital,
other type of nonprofit organization, or
if the applicant is a for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will ho
submitted to a panel for review and
ranking.

The applications will be ranked as to
their understanding of minority business
problems, approach and program
methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specific criteria will
be included in the application kit.

If an application is approved, an
initial award will be made for a period
specified for that award. Continuation
awards may be made on a
noncompetitive basis when determin.d
by the Awards Office to be in the best
interest of the Government.
. Closing Date: Applicants are

encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.

11.800 Minority Business Development
(Catalog of Federal Domestic Assistance)

Dated: November 20; 1979.
Allan A. Stephenson,
Deputy Director.
[FR Doc. 79-36348 Filed I1-23-79; 8:45 a]
BILLING CODE 350--21-M

Financial Assistance Application
Announcement

The Minority Business Development
Agency MBDA) formerly the Office of
Minority Business Enterprise (OMBE),
announces that it is seeking applications
under its program to operate one project
for a 12 month period beginning
February 1, 1980 in the State of Ohio.
The cost of the project is estimated to be
$395,500 and the Project Number Is 05-.
60-00816-00.

Funding Instrument: It Is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Agreement Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
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which will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
establish a dapability for the collection
and dissemination of business
information; establish a capability to
promote increased investment and
private sector participation in minority
business enterprise development;
promote the adoption and
implementation of corporate policies
that will encourage the purchase of
goods and services from minority owned
companies; and participate in and
support programs that will increase the
level of Federal, State, and local
Goverment purchases from minority
companies.

Eligibility Requirements: There are no
-restrictions. Any for-profit firm or not-
for-profit institution is eligible to submit
an application.

Application Materials: An application
kit for each of the projects may be
requested by writing to the following
addfess: U.S. Department of Commerce,
Minority Business development Agency,
55 East Monroe Street, Suite 1440,
Chicago, Illinois 60603.

In requesting an application kit. the
applicant must specify its profit status
(i.e., a State or local government.
Federally recognized Indian Tribunal
Unit. Educational Institution, Hospital,
other type of non-profit organization, or
if the applicant is a for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. The applications will be ranked
as .to their understanding of minority
business problems, approach and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specific criteria will
be included in the application kit. If an
application is approved, an initial award
will be made for a period specified for
that award. Continuation awards may
be made on a noncompetitive basis
when determined by the Awards Office
to be in the best interest of the
Government.

Clos ng Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application'before the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.800 Mnority Business Development

(Catalog of Federal Domestic Assistance)
Dated: November 20,1979.

Allan A. Stephenson,
DeputyDirector.
[FR Dct 79-3834 E~ed 11-:3-m9 e:4 am)
BILING CODE 3510-21-U

Financial Assistance Application
Announcement

The Minority Business Development
Agency (MBDA), formerly the Office of
Minority Business Enterprise, announces
that it is seeking applications under its
program to operate one project for a 12
month period beginning February 1,1980
in the State of Ohio. The cost of the
project is estimated to be $395,500 and
the Project Is 05-60-00635-00.

Funding Instrumenf" It is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Agreement Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and
management assistancdto minority
business enterprises. This proposed
project is specifically designed to
provide the collection and dissemination
of business information; business
packaging; management services and
technical assistance; mobilization of
private sector involvement: participation
and support of programs that will
increase the level of Federal, State, and
local Government purchases from
minority companies; promotion,
adoption and implementation of
corporate policies that will encourage
the purchase of goods and services from
minority-owned companies.

Eligibility Requirements: There are no
restrictions. Any for-profit firm or not-
for-profit institution is eligible to submit
an application.

Application Materials: An application
kit for each of the projects may be
requested by writing to the following
address: U.S. Department of Commerce,
Minority Business Development Agency,
55 East Monroe Street, Suite 1440,
Chicago, Illinois 60603. In requesting an
application kit, the applicant must
specify its profit status (i.e., a State or
local Government, Federally recognized
Indian Tribunal Unit, Educational
Institution, Hospital. other type of non-
profit organization, or if the applicant is
a for-profit firm). This information is
necessary to enable MBDA to include
the appropriate cost principles in the
application kit.

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. The applications will be ranked

as to their understanding of minority
business problems, approach and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specific criteria will
be included in the application kIt. If an
application kit is approved, an initial
award will be made for a period
specified for that award. Continuation
awards may be made on a
noncompetitive basis when determined
by the Awards Office to be in the best
interest of the Government..

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before the dosing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.800 Minority Business Development
(Catalog of Federal Domestic Assistance

Dated November 20,1979.
Allan A. Stepbenson,
DeputyDirector.
[FR Dcc. -W830MFld 11-23-79j&45arnl
B1DRNG COoE 3510-21-M

Financial Assistance Application
Announcement

The Minority Business Development
Agency (NBDA), formerly the Office of
Minority Business Enterprise, announces
that it is seeking applications under its
program to operate one project for a 12
month period beginning February 1.1980
in the City of Philadelphia,
Pennsylvania.

The cost of the project is estimated to
be $675,000 and the Project Number is
03-10-55110-00.

Funding Instrument: It is anticipated
that the funding instrunent. as defined
by the Federal Grant and Cooperative
Agreement Act of 19M will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects.
which will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
provide general business services, and
other related business services, of a
business development center to the
private sector. Such services include
loan packaging. management and
technical assistance, marketing advice,
procurement opportunities, and
construction contractor's assistance.

EligibilityRequirements: There are no
restrictions. Any for-profit firm or not-
for-profit institution is eligible to submit
an application.

Application Materials: An application
kit for each of the projects may either be
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requested by writing to the following
address: U.S. Department of Commerce,
Minority Business Development Agency,
Washington Regional'Office, 1730 "K"
Street, N.W., Suite 402, Washington.
D.C. 20006.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local Government,
Federally recognized Indian Tribunal
Unit, Educational Institution, Hospital,
other type of non-profit organization, or
if the applicant is a. for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

Award.Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. The applibations will be ranked
as to their understanding of minority
business problems, approach and
program die'thodology, responsiveness to
questions, organizational structure,
quality of persofmel, experience,
capacity, and cost. Specific criteria will
be included in the application kit. If an
application is approved, an initial award
will be made for a period specified for
that award. Continuation awards'may
be made on a noncompetitive basis
when determined by the Awards Office
to be in the best interest of the
Government.

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to-allow
sufficient time to prepare and submit an
applicationbefore the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.800 Minority Business Development
(Catalog of Federal Domestic Assistance)

Dated: November 20,1979.
Allan A. Stephenson,
DeputyDirector.
[FR Doe. 7 -351 Filed 11-23-79; 8:45 am]
eWNG CODE 3510-21-M

Financial Assistance Application
Announcement

The Minority Business Development
Agency (MBDA) (formerly the Office of -

Minority Business Eterprise) -
announces that it is seeking applications
under its program to operate one project
for a 11Y month period beginning
February 1, 1980 in the city ofPittsburgh,
Pennsylvania. The cost of the project is
estimated to be $356,889 and the Project
Number is 03-10-55120-00.

Funding Instrument: It is anticipated
that the funding instrument, as designed
by the Federal Grant and Cooperative
Agieement Act of 1977, will be aLgranL

.Program Description: Executive Order
11625 authorizes MBDA to fund projects
which Will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
provide the general business services, of
a business development center to the
private sector. Such services include
loan packaging, management and
technical assistance, marketing advice,
procurement opportunities, and
construction contractor's assistance.

Eligibility Requirements. There are no
restrictions. Any for-profit ffm or not-
for-profit institution is eligible to submit
an application.

Application Materials:'An application
kit for each of the projects mayleither be
requested by writing to the following
address: U.S. Department of Commerce,
Minority Business- Development Agency,
Program Support Staff, Room 5713, Box
FR 9,14th & Constitution Avenue, N.W.,

,Washington, D.C. 20230 or by calling
(202) 377-1714. "

In requesting an application kit.
specify the profit status of the applicant
(i.e., a State or local Government,
Federally recognized Indian Tribunal
Unit, Educational Institution, Hospital;
other type of non-profit organization, or
if the applicant is a for-profit firin). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

A wardProcess: All applications tat
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. The applications will be ranked
as to their understanding of minority
business problems, approach, and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specify criteria will
be included in the application kit. If an
application is approved6 an initial award
will be made for a period specified for
that award.*Continuation awards may
be made on a noncompetitive basis
when determined by the Awards Office
to be in the best interest of the
Government.

Closing Date: Applicants are,
encouraged to obtain an application kit
as soon as possible in order to allow
suffidient time to prepare and submit an
application before the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.00" Minority Business Development

(Catalog of Federal Domestic Assistance)

Dated. Noyember 20,1970.
Allan A. Stephenson,
DeputyDirector.
[FR Dc,. 79-3635Fied 11-23-7 8:45 aml

BING CODE 3510-21-M

Financial Assistance Application
Announcement

The Minority Business Development
Agency (MBDA), formerly the Office of
Minority Business Enterprise (OMBE),
announces tbat it is seeking application
under its program to operate one project

\for a 12 month period beginning in
February 1, l80 ih Region 1.and 11 in the
States of New York, Maine,
Massachusetts, New Hampshire, New
Jersey, Rhode.Island, Connecticut,
Vermont, Puerto Rico, and the Virgin
Islands. The cost of the project is ,
estimated to be $300,000, The Project
Number is 02-20-7000-00.

Funding Instrument: It is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Agreement Act of .1977, will be a grant,

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
provide feasibility studies in all
disciplines on an as needed basis. The
recipient will be required to evaluate
clients so as to determine the feasibility
of further in-depth studies and
expenditures for specific projects as thu
need arises. Recipients must also
demonstrate the ability to contract
specialized projects with proper
consultants for final studies of
excellence.

Eligibility Requirements: There are no
restrictions. Any for-profit finn or not-
for-profit institution is eligible to submit
an application.

Application Materials. An application
kit for each of the projects may either be
requested by writing to the following
address: U.S. Department of Commerce;
Minority Business Development Agency,
New York Regional Office, 28 Federal
Plaza, Room 3707, New York, New York
10007 or by telephoning (212) 284-2097.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local Government,
Federally recognized Indian Tribunal
Unit, Educational Institution, Hospital,
other type of non-profit organization, or
ffthe applicant is a for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

Award Process: All applications that
are submitted in accordance with the
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instructions in the application kit will be
submitted to a panel for review and
ranking. The applications will be ranked
as to their understanding of minority
business problems, approach and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specific criteria will
be included in the application kit.

If an application is approved, an
initial award will be made for a period
specified for that award. Continuation
awards may be made on a
noncompetitive basis when determined
by the Awards Office to be in thebest
interest of the Government.

ClIosing Date: Applicants are
encouraged t6 obtain an application kit
as soon as possible in order to allow
-sufficient time to prepare and submit an
application before the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.800 Minority Business Development
(Catalog of Federal Domestic Assistance)

Dated: November 19,1979.
Allan A. Stephenson,
DeputyDirector.
[FR Doc. 79-36353 Filed 11-23-79; 8:45 am]
BILLING CODE 3510-21-11

Financial Assistance Application
Announcement

The Minority Business Development
Agency (]MBDA), formerly the Office of
Minority Business Enterprise (OMBE),
announces that it is seeking applications
under its program to operate one project
for a 12 month period beginning
February 1,1980 in the State of West
Virginia.

The cost of the project is estimated to
be $30,000. The Rrojecf Number is 03-10-
55160-00.

Funding Instrument" It is anticipated
that the funding instrument, as defined
by the Federal Grant and Coophrative
Agreement Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and
management assistance to minority
business enterprises. This proposed
project is specifically designed to
provide a Financial Services Component
in the State of West Virginia.

EligibilityRequirem-ents: There are no
restrictions. Any for-profit firm or not-
for-profit institution is eligible to submit
an application.

Applications Materials: An
application kit for each of the projects
may be requested by writing to the
following address: U.S. Department of
Commerce, Minority Business

Development Agency, Washington
Regional Office, Suite 420,1730 K Street,
N.W., Washington. D.C. 20006.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local Government.
Federally recognized Indian Tribunal
Unit, Educational Institution, Hospital,
other type of non-profit organization, or
if the applicant is a for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
subintted to a panel for review and
ranking. The applications will be ranked
as to their understanding of minority
business problems, approach and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience,
capacity, and cost. Specific criteria will
be included in the application kit

If an application is approved, an
initial award will be made for a period
specified for that award. Continuation
awards may be made on a
noncompetitive basis when determined
by the Awards Office to be in the best
interest of the Government.

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before the closing date of-
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.800 Minority Business Development
(Catalog of Federal Domestic Assistance)

Dated: November 20.1979.
Allan A. Stephenson,
DeputyDirector.
[FR Doc. 79--M5 Filed 11-23--7. 8:5 am]

BILLING CODE 3510-21-1

Financial Assistance Application
Announcement

The Minority Business Development
Agency (MBDA), formerly the Office of
Minority Business Enterprise (OMBE),
announces that it is seeking applications
under its program to operate one project
for a 12-month period beginning
February 1.1980-in the State of Georgia.
The cost of the project is estimated to be
$500,000. The Project Number is 04-60-
30450-00.

Funding Instrument- It is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and

management assistance to minority
business enterprises. This proposed
project is specifically designed to
mobilize and apply educational and
business information; develop
procurement opportunities; develop
financial, technical, management, and
marketing resources of the private,
federal, State, and local sectors on
behalf of the minority business
community, in general, and their client
portfolio, specifically. Provide
management services and technical
assistance to upgrade the construction
marketing and performance skills among
minority contractors in the areas of cost
accounting, estimating, bidding,
bonding, and construction management.

Figibility Requirements: There are'no
restrictions. Any for-profit firm or not-
for-profit institution is eligibile to submit
an application.

Application Materials: An application
kit for each of the projects may either be
requested by writing to the following
address: U.S. Department of Commerce,
Minority Business Development Agency,
Atlanta Regional Office, 1371 Peachtree
Street, N.E., Suite 505, Atlanta, Georgia
30309.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local Government,
Federally recognized Indian Tribunal
Unit. Educational Institution, Hospital,
other type of non-profit organization, or
if the applicant is a for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. The applications will be ranked
as to their understanding of minority
business problems, approach and
program methodology, responsiveness to
questions, organizational structure,
quality of personnel, experience.
capacity, and cost. Specific criteria will
be included in the application kit.

If an application is approved, an
initial award will be made for a period
specified for that award. Continuation
awards may be made on a
noncompetitive basis when determined
by the Awards Office to be in the best
interest of the Government.

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before the closing date of
December 21,1979. Detailed submission
procedures are outlined in each
application kit.
11.800 Minority Business Development

v I I
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(Catalog of Federal Domestic Assistance.
Allan A. Stephenson,
Deputy Director
[FR 6oc. 79-323 Filed 11-3-- 8:45 am]
BILNG CODE 3510-21-1

National Oceanic and Atmospheric
Administration

Marine Mammals; Issuance of Permit

On September 5,1979, Noticewas
published in the Federal Register [41 FR.
51836), that an application had been
filed 'th the National Marine Fisheries
Service by Dr. fenniferBuchwald,
Department of Physiology, Unversity of
California-Los Angeles, Los Angeles,
California 90024 to take by marking
sixty (60) Northern elephant seals
(Mfrounga angustirostris) for the
purpose of scientific research.

Notice is hereby given that on
October 16,1979, and as authorized by
the provisions of the Marine Mammal
Protection Act of 1972 [16 U.S.C. 1361-
1407), the National Marine Fisheries
Service issued a Scientific Research
Permit for the above taking to Dr.
Jennifer Buchwald, subject to certain

,conditions set forth therein.
The Permit is-available for review in

the following offices: Assistant
Administrator for Fisheries. National
Marine Fisheries Service, 3300
Whitehaven Street, N.W., Washington,
D.C.; and Regional Director, National
Marine Fisheries Service, Southwest
Region, 300 South Ferry Street, Terminal
Island, California 90731.

Dated: October 16.1979.
Winfred H. Meibohm,
Executive Director, National Marine, .
Fisheries Service.
[FR Do. 79-335 Filed i1-234E A45 am]

BILWNG CODE 3510-22-U

New England Fishery Management
Council's Scientific and Statistical
Committee; Meeting.

AGENCY. National Marine Fisheries
Service; NOAA.
SUMMARY: The New England Fishery
Management Council, established by
Section 302 of the Fishery Conservation.
and Management Act of 1976 (Piablic -
Law 94-2651, has established a Scientific
and Statistical Committee (SSC), which
will meet to discuss: Sea Scallop Fishery
Management Plan tFMP), Logbooks,
Icelandic Fishery Management, Lobster
FMP development, and other Council
business.

I

South Atlantic Fishery Management
CouncilsScientific and Statistical
Committee; Meeting

AGENCY National Marine Fisheries
Service, NOAA.
SUMMARY- The South Atlantic Fishery
Management Council, established by
Section-302 of the Fishery Conservation
and Management Act of 1976 (Public
Law 94-265), has established a Scientific
and Statistical Cofttmittee (SSC) which
will meet to: (1) Review the Billfish
Fishery Management Plan (FMfP) (2)
Review the Mackerel Fall Out Study, (3)
Discuss the Optimum Yield (OY)
concept; (4) Discuss performance
monitoring; and (5) Discuss other
management business.

DATES: The meeting will convene on
Monday, December17,1979, at 2 p.m.
-and will adjourn on Tuesday, December
18,1979, at approximately 4 p.m. The
meeting is-open to the public.

ADDRESS: The meeting will take place at
Council Headquarters, 1 Southpdrk
Circle, Suite 306, Charleston, South
Carolina.
FOR FURTHER INFORMATION CONTACT.
South Atlantic Fishery Management

,Council, 1 Southpark Circle, Suite 306,
Charleston, South Carolina 29407,
Telephone: (803) 571-4368.

Dated. November 20,197.
Winfred IL Meibohm,
Executive Director, Notional Marine
Fisheries Service.
[F Dec7D-36381 Fied 11.23- 8,45 ami

BILLUNG CODE 3510-22-M

DATES: The meeting will convene on
Wednesday, Dqcember 12, 1979, ift 10
a.m. and adjourn at approximately 5
p.nL The meeting is, open to the public.
ADDRESS: The meeting will take place at
the Holiday Inn, Peabody,
Massachusetts.
FOR FURTHER INFORMATION CONTACT.
New England Fishery Management
Council, Peabody. Office Building, One
Newbury Street. Peabody,
Massachusetts, Telephone: (617) 535-
5450.

Dated. November 20, 1979.
Wimfred H. Meibohn,
Executive Director, National Mce
Fisheries Service.
[FR Dor- 79-38a ed 11-23-M.A4S am
BILUNG CODE 3510-22-M

67494

DEPARTMENT OF DEFENSE

Office of the Secretary

Department of Defense Wage
Committee; Closed Meetings

PursuaTnt to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act, effective
January 5, 1973, notice is hereby given
that a meeting of the Department of "
Defense Wage Committee will be held
ork Tuesday, Janaury 8, 1980; Tuesday,
January 15,1980; Tuesday, January 22,
198. and Tuesday, January 29.1980 at
10:00 a.m. in Room 3D--325. The
Pentagon, Washington, D.C.

The Committee's primary
responsibility is to conside'rand submit
recommendations to the Assistant'
Secretary of Defense (Manpower,
Reserve Affairs, and Logistics)
concerning all matters involved in the
development and authorization of wage
schedules for Federal prevailing rate
employees pursuant to Public Law 92-
392. At this meeting, the Committee will
consider wage survey specifications,
wage survey data, local wage survey
committee reports and
recommendations, and wage schedules
derived therefrom.

Under the provisions of section 10(d)
of Public Law 92-463, the Federal
Advisory Committee Act, meetings may
be closed to the public when they are
"concerned with matters listed In
section 552b of Title 5. United'States
Code." Two of the matters so listed are
those "related solely to the internal
personel rules and practices of an
agency," (5 U.S.C. 552. (c)(2)), and those
involving "trade secrets and commercial
or financial information obtained from a
person and privileged or confidential" (5
U.S.C. 552b (c](4]].

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy) hereby determines that all
portions of the meeting will be closed to
the public because the matters
considered are related to the internal
rules and practices of-the Department of
Defense (5 U.S.C. 552b (c)(2)), and the
detailed wage data considered by the
Committee during its meetings have
been obtained from officials of private
-establishments with a guarantee that the
data will be held in confidence (5 U.S.C.
552b (4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the Chairman
concerning matters believed to be
deserving of the Committee's attention.
Additional information concerning this
meeting may be- obtained by writing the
Chairman. Department of Defense Wage
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Committee, Room 3D-281, The Pentagon,
Washington, D.C.

Dated: November 20,1979.
H. B. Lofdahl,
Director, Correspondence andDirectives,
Washington Headquarters Services,
Department of Defense.
[FR Dc. n-S Filed 11-23-R &-45 a.)

BILLING CODE 3810-70--M

Modification of Procedures Regarding
Review of Decisional Documents
Issued by the Army, Navy, and Air
Force Discharge Review Boards;,
Correction

In FR Doc 79-33781 appearing on page
62929 in the issue for Thursday,
November 1,1979, third column,
paragraph 7, line 13, insert the following
after ...... by the JSRA: " No member
may partIcipate in any action"
concerning a case with .....

The above line was inadvertently
omitted from the manuscript.
H. E. Lofdahl,
Director, Correspondence andDirectives
Washington Headquarters Services
Department of Defense.
November 19, 1979.
[ix Doc. 79388 Filedal23--7 8:45am]

BILLING CObE 3810-70-M

DEPARTMENT OF ENERGY

Bonneville Power Administration

[DOE-EIS-00601

Availability of Draft Environmental
Statement for Proposed Fiscal Year
1981 Program

Notice is hereby given that the
Bonneville Power Administration (BPA),
Department of Energy (DOE), has issued
a Draft Environmental Impact Statement
(DEIS) on BPA's Proposed Fiscal Year
1981 Program DOEJEIS 0060). This DEIS
assesses the generic and cumulative
impacts expected from the construction
and maintenance programs proposed by
BPA for FY 1981. Site specific impacts of
major components of the program are
discussed in facility location
supplements, included in the DEIS as a
facility evaluation appendix.

Copies of the DEIS are available for
public inspection at designated Federal
depositories (for location, contact the
Environmental Manager, BPA, P.O. Box
3621, Portland, Oregon 97208) and at
DOE public document rooms located at:

library, FOI-Public Reading Room GA-
152, Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C.

BPA, Washington, D.C., Office, Federal
Building, Room 3352, 12th & Pennsylvania
Avenue NW., Washington, D.C.

Library. BPA Headquarters, 1002 NE.
Holladay Street, Portland. Oregon

And in the following BPA Area and District
Offices:

Eugene District Office, US. Federal
Building. 211 East 7th Street. Room 206,
Eugene, Oregon

Idaho Falls District Office, 531Lomax
Street. Idaho Falls, Idaho

Kalispell District Office, Highway 2 (East of
Kalispell), Kalispell, Montana

Portland Area Office, 919 NE. 19th Avenue,
Room 201, Portland, Oregon

Seattle Area Office. 415 First Avenue
North, Room 250, Seattle, Washirgton

Spokane Area Office. U.S. Court House.
Room 561. W. 920 Riverside Avenue,
Spokane, Washington

Walla Walla Area Office, West 101 Poplar.
Walla Walla, Washington

Wenatchee District Office, U.S. Federal
Building, Room 314, 301 Yaklma Street.
Wenatchee. Washington

This document is being furnished to
various Federal, State, and local
agencies with environmental expertise.
or which are otherwise likely to be
interested in, or affected by, the
proposed program. Copies of the
docunfent are also being furnished to
State and local clearinghouses and to
other interested groups and individuals.

A limited number of single copies are
available for distribution by contacting
the Environmental Manager, Bonneville
Power Administration, P.O. Box 3621,
Portland, Oregon 97208, or the BPA Aiea
and District Offices mentioned above.

Dated at Portland. Oregon. this 19th day of
October1979.
Ray Foleen,
Acting Administrator.
[PR Dc. 79-3.341 FMed 11-23-. M 4 am]
BILLING CODE 6450-1-461

Economic Regulatory Administration

Airport Texaco, Miami, Fla.; Proposed
Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE) hereby gives notice of a Proposed
Remedial Order which was issued to
Airport Texaco, 2721 NW 42nd Avenue,
Miami, Florida;33142, on September 24,
1979.

This Proposed Remedial Order
charges Airport Texaco with selling two
grades of gasoline in excess of the
maximum lawful selling price in
violation of 10 CFR 212.93. It was
determined that Airport Texaco violated
the Federal Energy Pricing Guidelines by
selling above the maximum lawful
selling price in the amounts of 11.3€ per
gallon for Regular Leaded.and 11.50 per
gallon for Regular Unleaded.
Additionally, Airport Texaco failed to

properly post the maximum lawful
selling price for each grade of gasoline
as required by 10 CFR 212.129.

Pursuant to 10 CFR 205.192 Airport
Texaco is required by the Proposed
Remedial Order to rollback its prices at
the pump to effect a refund of $178.40
in overcharges to its customers.

A copy of the Proposed Remedial
Order, with confidential information
deleted. may be obtained from James C.
Easterday, District Manager of
Enforcement, Southeast District, Office
of Enforcement, 1655 Peachtree Street,
N.E., Atlanta, Georgia, 30309, Phone:
(404) 881-2661. On or before December
11, 1979, any aggrieved person may file a
Notice of Objection with the Office of
Hearings and Appeals, 2000 M Street.
N.W., Washington. D.C., 20461, in
accordance with 10 CFR 205.193.

Issued in Atlanta, Ga., on the 14th day of
November 1979.
James C. Easterday,
District Manoger.
I D=c. 79 -. 44 Filed 11-23-75&4S am]

BILLING CODE 6458-01-

Ancora-Citronelle Corp.; Proposed
Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE) hereby gives notice of a Proposed
Remeidal Order (PRO) which was
issued to Ancora-Citronelle Corporation,
332 Pine Street, Suite 508, San Francisco,
California, on November 2,1979. This
PRO charges Ancora-Citronelle
Corporation with pricing violations in
the amount of $861,497.13 connected
with the sale of crude oil during the
period September 1.1973, through March
18,1975, in the State of MississippL

A copy of the November 2,1979, PRO,
with confidential information deleted,
may be obtained from James C.
Easterday, District Manager of
Enforcement. 1655 Peachtree Street
N.E., Atlanta, Georgia, 30309, Phone:
(404) 881-2661. On or before December
11, 1979, any aggrieved person may file a
Notice of Objection with the Office of
Hearings and Appeals, 2000 M Street,
N.W., Washington, D.C., 20461, in
accordance with 10 CFR 205.193.

Issued in Atlanta, Ga., on the 14th day of
November, 1979.
James C. Easterday,
District anager of Enforcement Southeast
District.

lK DeoD -34= Filed 1-73-M &45 a..]
BILLNG CODE 65-9"1-U
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B. A. Wales, d.b.a. J&C Drilling Co.;
Action Taken on Consent Order
AGENCY: Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of action taken and
opportunity for comment on Consent
Order.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute-a Consent Order and
provides an opportunity for public
cbmment on the Consent Order and on
potential claims against the refunds
deposited in an escrow account
established pursuant to the Consent
Order.
DATES: Effective Date: July 25, 1979.
COMMENTS BY: On or before December
26,1979.
ADDRESS: Send comments to: Wayne 1.
Tucker, District Manager of
Enforcement, Southwest District,
Department of Energy, P.O. Box 35228,
Dallas, Texas 75235.
FOR FURTHER INFORMATION-CONTACT.
Wayne I. Tucker, District Manager of
Enforcement, Southwest District,
Department of Energy, P.O. Box 35228,
Dallas, Texas 75235, phone 214/767-
7745.
SUPPLEMENTARY INFORMATION: On July
25, 1979, the Office of Enforcement of '
the ERA executed a Consent Order B. A.
Wales dba J&C Drilling Company of
Corpus Christi, T~xas. Under 10 CFR
205.199J(b), the Consent Order which
involves a sum of less than $500,000 in
the aggregate, excluding penalties and
interest, becomes effective upon.its
execution.

I. The Consent Order
B. A. Wales, with its office located in

Corpus Christi, Texas, is a firm engaged
in crude oil production, and is subject to
the Mandatory Petroleum Price and
Allocation Regulations at 10 CFR Parts
210, 211, 212. To resolve certain civil
actions which could be brought by the
Office of Enforcement of the Economic
Regulatory Administration as a result of
its audit of crude oil sales, the Office of'
Enforcement, ERA, and B. A. Wales, .

-entered into a Consent Order, the
significant terms of which are as
follows:

1. The period covered by the audit
was September 1, 1973 through May 31,
1978, and, it included all sales of crude
oil which were.made during that period.

2. B. A. Wales allegedly improperly
applied the provisions of 6 CFR Part 150,
Subpart L, and 10 CFR Part 212, Subpart

D, when determining the prices to be
charged for crude oil; and as a
consequence, charged prices in excess
of the maximum lawful sales prices
resulting in 6vercharges to its customers.

3. In order to expedite resolution of
the disputes involved, the DOE and B. A.
Wales have agreed to a settlement in
the amount of $350,000. The negotiated
settlement was determined to be in the
public interest as well as the best
interests of the DOE and B. A. Wales.

4. Because the sales of crude oil were
made to refiners and the ultimate
consumers are not readily identifiable,
the refund will be nlade through the
DOE in accordance with CFR Part 205,
Subpart V'as provided below.

5. The provisions of 10 CFR 205.199J,
including the publication of this Notice,
are applicable to the Consent Order.

II. Disposition of Refunded Overcharges
-In this Consent Order, B. A. Wales

agrees to refund, in full settlement of
any civilliability with respect to actions
which might be brought by the Office of-
Enforcement, ERA, arising out of the
transactions specified in 1.1. above, the
sum of $350,000 in accordance with the
provisions set forth in Payment
Schedule a outlined below:

Date Lease Minimum amount to be paid to
the U.S. Treasury each quarter

SepL 1;1979. H. M. Roark - $25,000
Dec. 1. 1979.- H. M. Roark.. 25,000
March 1, 1980 H. M. Roark.- 25,000
June 1. 1980. H. M. Roark.- 55,000
SepL 1,1980 H. M. Roark.- 55,000
Dec. 1. 1980._ I. M. Roark- 55,000
March 1, 1981 H. M. Roark- 55,000
June 1, 1981 H. M. Roark- 55,000

Total. 350000

Refunded overcharges will be in the
form of a certified check made payable
to the United States Department of
Energy and'will be delivered to the
Assistant Administrator for
Enforcement, ERA.-These funds will
remain in a suitable account pending the
determination of their proper
disposition.

The DOE intends to distribute the
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires'that only those
"persons"'{as-defined at 10 CFR 205.2)
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to

subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 CFR 211,67,
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical
impossibility to identify specific,
adversely affected persons, in which
case disposition of the refunds will be
made in the general public interest by
an appropriate means such as payment
to the Treasury of the United States
pursuant to 10 CFR 205.1991(a).
Ill. Submission of Written Comments

A. Potential Claimants, Interested
persons who believe that they have a
claim to all or a portion of the refund
amount should provide written
notification of the claim to the ERA at
this time. Proof of claims is not now
being required. Written notification to
the ERA at this time is requested
primarily for the purpose of identifying
valid potential claims to the refund
amount. Afterpotential claims are
identified, procedures for the making of
proof of claims may be established,
Failure by a person to provide written
notification of a potential claim within
the comment period for this Notice may
result in the DOE irrevocably disbursing,
the funds to other claimants or to the
general public interest.

B. Other Comments: The ERA invites
interested persons to comment on ,the
terms, conditions, or procedural dspects
of this Consent Order. You should send
your comments or written notification of
a claim to Wayne I. Tucker, District
Manager of Enforcement, Southwest
District, Department of Energy, P.O. Box
35228, Dallas, Texas 75235. You may
obtain a free copy of this Consent Order
by writing to the same address or by
calling 214/767-7745.

You should identify your comments or
written notification bf a claim on the
outside of your envelope and on the
documents you submit with -the
designation, "Comments on B. A. Wales
Consent Order." We will consider all
comments we received by 4:30 p.m.,
local time, on December 26,1979. You
should identify any information or data
which, in your opinion, is confidential
and submit it in accordance with the
procedures in 10 CFR 205.9(f).

Issued in Dallas, Texas on the 15th day of
November 1979.
Wayne I. Tucker,
District Manager, Southwest District
Enforcement, Economic Regulatory
Administration.
[FR Dec. 79-3825= Filed 11-23-7. 0:45 am]
BILLING CODE 6450-01-1W
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Chana's Auto Service Center,
Proposed Remedial Order

Pursuant to 10 CFR 205.192(c], the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Chana's Auto Service Center, 240 North
Virgil Ave., Los Angeles, California
90004. This pro-posed Remedial Order
charges Chana's Auto Service Center
with pricing violations in the amount of
$1,811.02. connected with the resale of
Motor gasoline during the period August
1, 1979 through September 29, 1979, in
the State of California.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Jack L
Wood, District Manager of Enforcement,
111 Pine Street, San Francisco, CA
94111, phone (415) 556-7200. On or
before December 11, 1979, any aggrieved
person may file a Notice of Objection
with the Office of Hearing and Appeals,
2000 M Street, NW, Washington, DC
20461, in accordance with 10 CFR
§ 205.193.

Issued in Washington. D.C. on the 16th day
of November 1979.
Robert D. Gerring,
Director, Program Operation Division.
IFR Doc. 79-aS24S MIed 11-a3-M, 45 am]
BILLING CODE 6450-01-M

Charles M. Bryant; Proposed Remedial
Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Charles M. Bryant, Chuck Bryant's
Chevron Service, 11403 East Whittier
Blvd., Whittier, CA 90601. This proposed
Remedial Order Charges Charles Bryant
Chuck Bryant Chevron With pricing
violations in the amount of $1,027.36,
connected with the resale of Motor
gasoline during the period August 1,
1979 through September 27, 1979, in the
State of California.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Jack L.
Wood, District Manager of Enforcement,
111 Pine Street, San Francisco, CA
94111, phone (415) 556-7200. On or
before December 11, 1979, any aggrieved
person may file a Notice of Objection
with the Office of Hearing and Appeals,
2000 M Street NW, Washington, DC
20461, in accordance with 10 CFR
205.193.

Issued in Washington, D.C. on the 16th day
of November 197.
Robert D. Gerring,
Director, Program Operation Division.
[FR Do. 79-362145 F Ia 12-2-411 &45 am]
BILLING CODE 645"1-M

Cosby Oil Co4 Action Taken on
Consent Order
AGENCy. Economic Regulatory
Administration, Department of Energy.
ACTION. Notice of Action taken and
opportunity for comment on Consent
Order.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order and on
potential claims against the refunds
deposited in an escrow account
established pursuant to the Consent
Order.
DATES- Effective date: September 10,
1979. Comments by: December 2M,1979.
ADDRESS' Sent comments to: Jack L.
Wood, District Manager of Enforcement,
Western District Office, Department of
Energy, 111 Pine Street, San Francisco,
CA 94111.
FOR FURTHER INFORMATION CONTACT.
Jack L. Wood, District Manager of
Enforcement, Western District Office,
Department of Energy, III Pine Street,
San Francisco, CA 94111. Phone: (415)
556-7200.
SUPPLEMENTARY INFORMATION: On
September 10, 1979, the Office of
Enforcement of the ERA executed a
Consent Order with Cosby Oil Company
of Whittier, California. Under 10 CFR
205.199(b), a Consent Order which
involves a sum of less than $500,000 in
the aggregate, excluding penalties and
interest, becomes effective upon Its
execution.

L Consent Order
Cosby Oil Company, with its home

office in Whittier, California, is a firm
engaged in the purchase and resale of
motor gasoline and is subject to the
Mandatory Petroleum Price and
Allocation Regulation at 10 CFR, Parts
210, 211, 12. The Office of Enforcement
of the Economic Regulatory
Administration (ERA) and Cosby Oil
Company entered into a Consent Order
to resolve certain actions which could
be brought by ERA as a result of its
audit of the motor gasoline products
sold by Cosby Oil Company. This
Consent Order only settles those
matters relative to DOE's audit of Cosby

Oil Company doing business as a
reseller of motor gasoline.

The significant terms of the Consent
Order-with Cosby Oil Company are as
follows:

1. The period covered by the audit
was November 1.1973 through April 30,
1974.

2. DOE alleges that Cosby Oil
Company charges prices for motor
gasoline liquid products in excess of the
maximum allowable to its customers in
violation of the DOE regulations in 10
CFR 212.93 and predecessor regulations.

3. Cosby Oil Company does not admit
to any violation of the DOE regulations.
Cosby Oil Company agrees to refund to
the DOE the sum of $47,616.73, including
interest. This amount will be refunded
on or before September 10,1979.

4. The provison of 10 CFR 205.199J are
applicable to the Consent Order.

H. Disposition of Refunded Overcharges
1. Refunded overcharges as described

in!. 3 abovewill be in the form of a
certified check made payable to the
United States Department of Energy and
will be delivered to the Assistant
Administrator for Enforcement, ERA.
These funds will remain in a suitable
account pending the determination of
their proper disposition.

The DOE intends to distribute the
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 C.F.R. 205.2)
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 C.FJ. 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical
impossibility to identify specific,
adversely affected persons, in which
case disposition of the refunds will be
made in the general public interest by
an appropriate means such ai payment
to the Treasury of the United States
pursuant to 10 C.F.R. 205199I(a).

2. Refunded overcharges as
determined in accordance with , 3c.
above will be distributed either. (a) In
the manner described in lL where DOE
Is unable to readily identify the persons
entitled to the refund; or [b) by certified
check directly to entitled parties readily
identified by DOE.
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MI. Submission of Written Comments
A. Potential Claimants: Interested

persons wjo believe that they have a
claim to all or a portion of the refund
amount should provide written
notification'of the claim to the ERA at
this time. Proof of claims is not now
being required. Written notification to
the ERA at this tffne is requested
primarily for the purpose of identifying
valid potential claims to the refund
amount. After potential claims are
identified, procedures for the making of
proof of claims may be established.
Failure by a person to provide written
notification of a potential claim within
the comment period-for thisNotice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general public interest. -

B. Other Comments: The ERA invites
interested persons to coment on the
terms, conditions, or procedural aspects
of this Consent Order.

You should send your coments or
written notification of a claim to Jack
Wood, District Manager of Enforcement,
Western District Office, Department of
Energy, 11 Pine Street, San Francisco,
CA 94111. You may obtain a free copy of
this Consent Order by writing to the
same address or by calling (415) 556-
7200.

You should identify your comments or
written notification of a claim on the
outside of your envelope and on the
documents you submit with the
designation, "Corisments on Cosby Oil
Company Consent Order." We will
consider all comments we receive by
4:30 p.m., local time, on December 26,
1979. You should identify any
information or data which, in your
opinion, is confidential and submit it in
accordance with the procedures in 10
C.F.R. 205.9(f..

Isiued in Washington, D.C. on the 16th day
of November, 1979.
Robert D. Gerrihg,
Director, Program Operations Division,
Economic RegulatoryAdministration.
[FR Doc 79-38Z43 Filed 11-23-7? 8:45 am]

BILNG CODE 6450-01-l

David Davidson, Corona HallService
Center;, Proposed Remedial Order,

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA] of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
David Davidson, Corona Mall Service
Center, 309 S. Main Street, Corona
California 21920. This proposed
Remedial Order charges David
Davidson, Corona Mall Service with
pricing violations in the amount of.

$1,205.92, connected with the resale of
Motor gasoline during the period August
1, 1979 through September 29, 1979, in
the State of California.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtainef from Jack L.
Wood, District Manager of Enforcement,
111 Pine Street, San Francisco, CA

- 94111, phone (415) 556-7200. On or
before December 11, 1979, any aggrieved
person may file a Notice of Objection
with the Office of Hearing and Appeals,
2000 M Street, NW, Washington, D.C.
20461, in accordance with 10 CFR
205.193.

Issued in Washington, D.C. on the 16th day
of November 1979.
Robert D. Gerring,
Director, Program Operation Division.
[FR Doc. 79-3417 Filed 11-23-7 ,. 45 am]
BILING CODE 6450-01-M

Delano & Arias Texaco Service Center,
Proposed Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Lupe Arias, Delano & Arias Texaco
Service, Highway 126, Piru, California
93040. This proposed Remedial Order
charges Lupe Arias, Delano & Texaco
Service with pricing violations in the
amount of $3,740.36, connected with the
resale of Motor gasoline during thd
periodAugust 1, 1979 through October 2,
1979, in the State of California.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained fromJack L.
Wood, District Manager of Enforcement,
111 Pine Street, San Francisco, CA
94111, phone (415) 556-7200. On or
before December 11, 1979 any aggrieved
person may file a Notice of Objection
with the Office of Hearing and Appeals,
2000 M Street, NW, Washington, DC
20461, in accordance with 10 CFR
205.193.

Issued in Washington, D.C. on the 16th day
of November 1979.
Robert D. Gerring,
Director, Program Operation Division.
[FR Doc. 79-38240 Filed 11-23-4 845 am]
BILLING CODE 6450-01-M

Energy Development of California,
Inc.; Action Taken on Consent Order

AGENCY: Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of Action taken and
opportunity for comment on Consent
Order.

SUMMARY. The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order and on
potential claims against the refunds
deposited in an escrow account
established pursuant to the consent
Order.
DATES: Effective date: Oct6ber 19, 1979.
COMMENTS BY: December 20, 1979.
ADDRESS: Send comments to: Jack L.
Wood, District Manager of Enforcement,
Western District Office, Department of
Energy, 111 Pine Street, San Francisco,
CA 94111.
FOR FURTHER INFORMATION CONTACT
Jack L. Wood, District Manager of ,

,Enforcement, Western District Office,
Department of Energy, 111 Pine Street,
San Francisco, CA 94111: Phone: (415)
556-7200.
SUPPLEMENTARY INFORMATION: On
October 19, 1979, the Office of
Enforcement of the ERA executed a
Consent Order with Energy
Development of California, Inc, (EDOC),
Under 10 CFR 205.199J(b), a Consent
Order which involves a sum of less than
$500,000 in the aggregate, excluding
penalties and interest, becomes effective
upon its execution.

Because the DOE and EDOC wish to
expeditiously resolve this matter as
agreed and to avoid delay in the
payment of refunds, the DOE has
determined that it is in the public
interest to make the Consent Order with
EDOC'effective as of the date of Its
execution.

I. Consent Order

EDOC, with its home office in Los
Angeles County, California, Is engaged
in the production and sale of crude oil
and is subject to the Mandatory
Petroleum Price and Allocation
Regulations at 10 CFR Parts 210, 211,
212. The Office of Enforcement ofthe
Economic Regulatory Administration
(ERA) and EDOC entered into a Consent
Order to resolve certain actions which
could be brought by ERA as a result of
its audit of the EDOC's production and
sale of crude oil, the significant terms of
which are as follows:
. 1. The period covered by the audit
was August -15,1974 through November
30,1977.

2. DOE alleges that EDOC charged
prices for crude oil produced from
certain properties in excess of the (
maximum allowable to its customers In
violation of the ceiling prices prescribed
by 10 CFR 212.73 and 10 CFR 212.74.

3. EDOC, without admitting to any
violation of the DOE regulations, agrees,
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to refund to the DOE $41,000.00 plus
interest thereon. Interest through July 31,

_1979 totals $6,727.09.
4. The refund shall be made by EDOC

as follows:
a. $20,500.00 plus interest thereon on

October 19, 1980
b. $10,250.00 plus interest thereon on April

19,1981; and
c. $10,250.00 plus interest thereon on

October 19,1981.

5. The provisions of 10 CFR 205.199J,
including the publication of this Notice,
bre applicable to the Consent Order.

II. Disposition of Refunded Overcharges

Refunded overcharges in the total
amount described-in L3 in the form of
certified checks made payable to the
United States Department of Energy will
be delivered to the Assistant
Administrator for Enforcement, ERA.
These funds will remain in a suitable
account pending the determination of
their proper disposition.
I The DOE intends to distribute the
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 CFR 205.2)
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of thd petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 CFR 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical-possibility
to identify specific, adversely affected
persons, in which case disposition of the
refunds will be made in the general
public interest by an appropriate means
such as payment to the Treasury of the
United States pursuant to 10 CFR
205.1991(a).

II. Submission of Written Comments

A. Potential Claimants: Interested
persons who believe that they have a
claim to all or a portion of the refund
amount should provide written
notification of the claim to the ERA at
this time. Proof of claims is not now
being required. Written notification to
the ERA at this time is requested

.primarily for the purpose of identifying
valid potential claims to the refund
amount. After potential claims are
identified, procedures for the making of
proof of claims may be established.
Failure by a person to provide written
notification of a potential claim within

the comment period for this Notice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general public Interest

B. Other Comments: The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order.

You should send your comments or
written notification of a claim to Jack
Wood, District Manager of Enforcement.
Western District Office, Department of
Energy, 111 Pine Street. San Francisco,
CA 94111. You may obtain a free copy of
this Consent Order by writing to the
same address or by calling (415) 556-
7200.

You should identify your comments or
written notification of a claim on the
outside of your envelope and on the
documents you submit with the
designation, "Comments on Energy
Development Consent Order." We will
consider all comments we receive by
4:30 p.m., local time, on December 26,
1979. You should identify any
information or data which, in your
opinion, is confidential and submit it in
accordance with the procedures in 10
CFR 205.9[f).

Issued in Washington. D.C., on the 16th day
of November 1979.
Robert D. Gerring,
Director, Program Operotions Division,
Economic RegulatooyAdministration.
[FR Doc. 79-3.49 Ft!ld 11-234 -: &45 am)
BILLING COoE 45s-01-M

Estate of Gladys O'Donnell, d.b.a.
O'Donnell Oil Co.; Action Taken on
Consent Order
AGENCY: Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of Action taken and
opportunity for comment on Consent
Order.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order and on
potential claims against the refunds
deposited in an escrow account
established pursuant to the Consent
Order.
DATES: Effective Date: October 1.1979.
Comments by: December 26,1979.
ADDRESS: Send comments to: Jack L
Wood, District Manager of Enforcement.
Western District Office, Department of
Energy, 111 Pine Street San Francisco,
CA 94111.
FOR FURTHER INFORMATION CONTACT.
Jack L. Wood, District Manager of
Enforcement Western District Office,

Department of Energy, 111 Pine Street,
San Francisco, CA 94111, Phone: (415)
556-7200.
SUPPLEMENTARY INFORMATION: On
October 1,1979, the Office of
Enforcement of the ERA executed a
Consent Order with the Estate of Gladys
O'Donnell. d.b.a. O'Donnell Oil
Company (O'Donnell of Los Angeles
County, California. Under 10 CFR
205.199Jib), a Consent Order which
Involves a sum of lesi than $500,000 in
the aggregate, excluding penalties and
interest, becomes effective upon its
execution.

Because the DOE and O'Donnell wish
to expeditiously resolve this matter as
agreed and to avoid delay in the
payment of refunds, the DOE has
determined that it is in the public
interest to make the Consent Order with
O'Donnell effective as of the date of its
execution.

L Consent Order

O'Donnell, with its home office in Los
Angeles County, California, is firm
engaged in the production and sale of
crude oil and is subject to the
Mandatory Petroleum Price and
Allocation Regulation at 10 CFR Parts
210,211, 212. The Office of Enforcement
of the Economic Regulatory
Administration (ERA] and O'Donnell
entered into a Consent Order to resolve
certain actions which could be brought
by ERA as a result of its audit of the
O'Donnell production and sale of crude
oil, the significant terms of which are as
follows:

1. The period covered by the audit
was September 1,1973 through May 31,
1979.

2. DOE alleges that O'Donnell charged
prices for crude oil produced from a

-property during the period March 1, 1976
through May 31,1979 in excess of the
maximum allowable to its customers in
violation of the ceiling prices prescribed
by 10 CFR 212.73 and 10 CFR 212.74.

3. O'Donnell without admitting to any
violation of the DOE regulations, agrees
to refund to the DOE $81,579.55 plus
interest thereon. Interest through
September 30,1979 totals $9,276.99.

4. The refund was paid in full by
O'Donnell upon execution of the
Consent Order.

5. O'Donnell paid $s,sW00.O upon
execution of the Consent Order in
settlement of potential civil penalties.

6. The provisions of 10 CFR 205.199J,
including the publication of this Notice,
are applicable to the Consent Orders.

H. Disposition of Refunded Overcharges

1. Refunded overcharges in the total
amount described in L3 in the form of a
certified check made payable to the U.S.
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Department of Energy will be delivered
to the Assistant Administrator for
Enforcement, ERA. These funds will -

remain in a suitable account pending the
determination of their proper
disposition.

The DOE intends to distfibute the -
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 CFR 205.2)
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum:
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers of offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 CFR 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a pratical impossibility
to identify specific, adversely affected,
persons, in which case disposition'of the
refunds will be made in the general
public interest by an appropriate means
such as payment to the Treasury of the
United States pursuant to 10 CFR
205.1991(a).

M. Submission of Written Comments
A. PotentialClaimants: Interested

persons who believe that they have a
claim to all or a portion of the refund
amount should provide written
notification of the claim to the ERA at
this time. Proof of claims is not now
being required. Written notification of
the ERA &t this time is requested
primarily for the purpose of identifying
valid potential claims to the refund
amount. After potential claims are
identified, procedures for the making of
proof of claims maybe established.
Failure by a person to provide written
notification of a potential claim within
the comment period for this Notice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general publi6 interest.

B. Other Coments; The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order.

You should send your comments or
written notification of a claim to.ack'
Wood, District Manager of Enforcement-
Western District Office, Department of
Energy, 111 Pine Street, San Francisco
CA 94111. You may obtain a free copy of
this Consent Order by writing to the
same address orby calling (415) 556-
7200.

You should identify your comments or
written notification of a claim on the

outside of your envelope and on the
documents you submit with the

-designation, "Comments on O'Donnell
Consent Order." We will consider all
comments we receive by 4:30 p.m., local
time, on December 26, 1979. You should

-identify any information or data which,
in your opinion, is confidential and
submit it in accordance with the
procedures in 10 CFR 205.9[fl.

Issued in Washington, D.C. on the 16th day
of November 1979.
Robert D. Gerring
Director, Program Operations Division,
Economic RegulatoryAdministration.

- [FR Doc. 79-O241 Fled 11-23-79; &45 am]
BILLING CODE 6450-01-

N. C. Ginther, Action Taken on
Consent Order
AGENCY: Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of action taken and"
opportunity for comment on Consent
Order.

SUMMARY: The Economic Regulatory
Administration (ERA] of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public'
cofbment on the Consent Order and on
potential claims against the refunds

'deposited in an escrow account
established pursuant to the Consent
Order:
D.ATES: Effective Date: November 14,
1979.

COMMENTS BY: December 26, 1979.
ADDRESS: Send comments to: Wayne 'L
Tucker, District Manager of-
Enforcement, Southwest District,
Department of Energy, P.O. Box 35228,
Dallas, Texas 75235.
FOR FURTHER INFORMATION CONTACT.
Wayne I. Tucker, District Manager of
Enforcement, Southwest District,
Department of Energy, P.O. Box 35228,
Dallas, Texas 75235, phone 214/767-
7745.
SUPPLEMENTARY INFORMATION: On
November 14, 1979, the Office of
Enforcement of the ERA executed a
Consent Order with N. C. Ginther of
Houston, Texas. Under 10 CFR -
205.199J(b), the Consent Order which
involves a sum of less than $500,000 in
the aggregate, excluding penalties and "
interest becomes effective upon its
execution.

I. The Consent Order
N. C. Ginther, with its office located'in

Houston, Texas, is a firm engaged in
crude oil production, and is subject to
the Mandatory Petroleum Price and

Allocation )Regulations at 10 CFR Parts
210, 211, 212. To resolve certain civil
actions which could be brought by the
Office of Enforcement of the Economic
Regulatory Administration as a result of
its audit of crude oil sales, the Office of
Enforcement, ERA, and N. C. Ginther,
entered into a Consent Order, the
significant terms of which are as
follows:

1. The peridd covered by the audit
was September 1, 1973 through
December 31, 1977, and it included all
sales of crude oil which were made
during that period.

2. N. C. Ginther allegedly improperly
applied the provisions of 6 CFR Part 150,
Subpart L, and 10 CFR Part 212, Subpart
D, when determining the prices to be
charged for crude oil; and as a
consequence, charged prices In excess
of tfe maximum lawful sales prices
resulting in overcharges to Its customers.

3. In order to expedite resolution of
the disputes involved, the DOE and N.
C. Ginther have agreed to a settlement
in the amount of $40,000. The negotiated
settlement was determined to be in the
public interest as well as the best
interests of the DOE and N.,C. Ginther,

4. Because the sales of crude oil were
made to refiners and the ultimate'
consumers are notreadily identifiable,
the refund will be made through the
DOE in accordance with CFR Part 205,
Subpart V as provided below.

5. The provisions of 10 CFR 205.199J,
including the publication of this Notice,
are applicable to the Consent Order.

ff. Disposition of Refunded Overcharges
In this Consent Order, N. C. Ginther

agrees to refufid, in full settlement of
any civil liability with respect to actions
which might be brought by the Office of
Enforcement, ERA, arising out of the
transactions specified in 1.1. above, the
total sum of $40,000 to be paid in three
(3) equal quarterly installments. The
first payment will be due on January 1,
1980, or the first day of the month
following the month in which the
Consent Order beconies effective, and
subsequent quarterly payments will be
due on the first day of the next two
subsequent quarters. Refunded
overcharges will be in the form of a
certified check made payable to the
United States Department of Energy and
will be delivered to the Assistant
Administrator for Enforcement, ERA,
These funds will remain in a suitable
account pending the determination of
their proper disposition.

The DOE intends to distribute the
refund amounts in ajust and equitable
manner in accordance with applicablo
laws and regulations. Accordingly,
distribution of such refunded
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overcharges requires that only those
"persons" (as defined at 10 CFR 205.2)
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 CFR 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical
impossibility to identify specific,
adversely affected persons, in which
case disposition of the refunds will be
made in the general public interest by
an appropriate means such as payment
to the Treasury of the United States
pursuant to 310 CFR 205.199I(a).

III. Submission of Written Comments

A. Potential Claimants: Interested
persons who believe that they have a
claim to all or a portion of the refund
amount should provide written
notification of the claim to the ERA at
this time. Proof of claims is not now
being required. Written notification to
the ERA at this time is requested
primarily for the purpose of identifying
valid potential claims to the refund
amount. After potential claims are
identified, procedures for the making of
proof of claims may be established.
Failure by a person to provide written
notification of a potential claim within
the comment period for this Notice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general public interest

B. Other Comments: The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order. You should send
your comments or written notification of
a claim to Wayne I. Tucker, District
Manager of Enforcement, Southwest
District, Department of Energy, P.O. Box
35228, Dallas, Texas 75235. You may
obtain a free copy of this Consent Order
by writing to the same address or by
calling 214/767-7745.

You should identify your comments or
written notification of a claim on the
outside of your'envelope and on the
documents you submit with the
designation, "Commments on N. C.
Ginther Consent Order." Wewill
consider all comments we received by
4:30 p.m., local time, on December 26,
1979. You should identify any
information or data which, in your
opinion, is confidential and submit it in
accordance with the procedures in 10
CFR 205.9(1f.

Issued in Dallas, Texas on the 14th day of
November 1979.
Wayne L Tucker,
District Manager Southwest District
Enforcement Economic Regulatory
Administration.
[RR Dmc 7D-3823 Fmd 11-23--7t &45 m]

BILUNG CODE 6450-01-M,

Reinhard Distributors, Inc4 Action
Taken on Consent Order

AGENCY: Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of Action Taken and
Opportunity for Comment on Consent.
"Order.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order and on
potential claims against the refunds
deposited in an escrow account
established pursuant to the consent
Order.
DATES. Effective date: September 14,
1979. Comments by: December 26,1979.
ADDRESS: Send comments to: Jack L.
Wood, District Manager. Office of
Enforcement, 111 Pine Street, San
Francisco, CA 94111.
FOR FURTHER INFORMATION CONTACT.
Jack L Wood, District Manager, Office
of Enforcement, Ill Pine Street, San
Francisco, CA 94111 (415) 556-7200.
SUPPLEMENTARY INFORMATION: On
September 14,1979, the Office of
Enforcement of the ERA executed a
Consent Order with Reinhard
Distributors, Inc., a firm which includes
Puget Oil Company.

Reinhard Distributors, Inc., is located
in Kent, Washington. Order 10 CFR
205.199J(b), a Consent Order which
involves a sum of less than $500,000 in
the aggregate, excluding penalties and
interest, becomes effective on its
execution.

I. The Consent Order

Reinhard Distributors, Inc., with its
home office in Kent, Washington. is a
1km engaged in the distribution of
petroleum products and Is subject to the
Mandatory Petroleum Price and
Allocation Regulations at 10 CFR Parts
210, 211, 212. To resolve certain civil
actions which could be brought by the
Office of Enforcement of the Economic
Regulatory Administration as a result of
Its audit of Reinhard Distributors, Inc.,
the Office of Enforcement, ERA, and
Reinhard Distributors, Inc., entered into
a Consent Order, the significant terms of
which are as follows:

1. The period covered by the audit
was all retail and wholesale sales from
November 1973 through April 1974 of
No. I heating oil and No. 2 diesel fuel;
and November 1973 through May 15,
1974 for motor gasoline.

2. DOE alleges that Reinhard
Distributors, Inc. improperly applied the
provision of 6 CFR 150.355 and § 150.359
as amended, and 10 CFR 212.93 when
determining the prices to be charged for
No. 1 heating oil, No. 2 diesel fuel and
motor gasoline. As a result, Reinhard's
customers were overcharged on some of
their purchases.

3. Reinhard Distributors, Inc., by
entering into this Consent Order, does
not otherwise concur in the DOE's
allegations, nor does it admit any
liability or violation of any statute or
DOE regulations or rule.

Reinhard Distributors, Inc., however,
agrees to refund $89,530 as specified
under H below and pay a $1,000 penalty.

4. The provision of 10 CFR 205.199J,
including the publication of this Notice,
are applicable to the Consent Order..
11. Disposition of Refunded Overcharges

In this Consent Order, Reinhard
Distributors, Inc., agrees to refund, in
full settlement of any civil liability with
respect to actions which might be
brought by the Office of Enforcement,
ERA, arising out of the transactions
specified in I-1 above, the sum of
S89,530.24, plus interest accruing after
May 1,1979. The $89,530.24 shall be
refunded as follows:

(a) Refunded overcharges related to
purchases other than ultimate
consumers, in the amount of $20,583.97,
will be in the form of a certified check
made payable to the United States
Department of Energy and will be
delivered to the Assistant Administrator
for Enforcement, ERA. These funds will
remain in a suitable account pending the
determination of their proper
disposition. Payment will be made on or
before October 14,1979.

The DOE intends to distribute the
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 CFR 205.2)
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program. 10 CFR 211.67.
In fact, the adverse effects of the

67501



Federal Register / Vol. 44, No. 228 / Monday, Noveffiber 26, 1979 / Notices

overcharges may have become so
diffused that it is a practical
impossibility to identify specific,
adversely affectel persons, in which
case disposition of the refunds will be
made in the general public interest by
an appropriate means such as payment
to the Treasury of the United States
pursuant to 10 CFR 205.199I(a).

(b) Refunded overcharges in the
amount of $1,243.78 will be made by
cash or check, on or before October 14,
'1979, to Puget Power, Puget Power
Building, Bellevue, WA 98060. This
refund amount relates to No. 2 diesel oil
purchased by Puget Power.

(c) Refunded overcharges in the-
amount of $67,702.49 will be made by a'
reduction in selling prices, beginning on
or before December 14, 1979, at retail
service stations operated by Reinhard.
The price reduction will be made at a
rate of between $0.01 and $0.02 per.
gallon.

M. Submission of Written Comments
A. Potential Claimants: Interested

persons who believe that they have a
claim to all or a portion of the refund
amount described in 1I(a) should provide
written notification of the claim to the
ERA at this time. Proof of claims is not
now being required. Written notification
to the ERA at this .time is requested
primarily for the-purpose of identifying
valid potential claims to the refund
amount. After potential claims are
identified, procedures for the making of
proof of claims may be established.
Failure by a person to provide written
notification of a potential claim within
the comment period for this Notice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general public interest.

B. Other Comments: The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order.

You should send your comments or
written notification of a claim to Jack L.
Wood, District Manager of Enforcement,
111 Pine Street, San Fransicso, CA-
94111. You may obtain a free copy of
this Consent Order by writing to the
same address or by calling (415) 556-
7200.

You should identify your comments or
written notification of a claim-on the
outside of your envelope and on the
documents you submit with the
designation, "Comments on Reinhard
Distributors, Inc., Consent Order". We
will consider all comments we-receive
by 4:30 p.m., local time, on December 26,
1979. You should identify any
information or data which, in your
opinion, is confidential and submit it in

accordance with the procedures in 10
CFR 205.9(f).

Issued in Washington. D.C.. on the 16th day
of November, 1979.
Robert D. Gerring,
Director, Enforcement Program Operations
Division, Economic Regulatory
Administration.
[FR Doc. 79-38242 Filed 11. -3-M9 B46 am]
BILLING CODE 6450-01-M

Smith's Exxon; Action Taken On -
Consent Order
AGENCY: Economic. Regulatory
Administration, DOE.
ACnON: Notice of Agreement

SUMMARY: The Economic Regulatory
Administration (ERA) Of the
Department of Energy (DOE) hereby
gives Notice that a Consent Order ivas
.entered into between the Office of
Enforcement, and the firm listed below
on November 7,1979. The Consent
Order reprelsents an agreement between
the DOE and the firm which involves a

Federal Energy Regulatory
Commission
[Docket No. RP8O-39]
Arkansas Louisiana Gas Co.; Proposed
Amendments To Purchased Gas Cost
Adjustment Provisions
November 16, 1979'

Take notice that on November 1, 1979
Arkansas Louisiana-Gas Company
(Arkla) tendered for filing proposed
changes t6 its FERC Gas Tariff, Original
Volume No. 3, Rate Schedule No. X-26,
as follows:
Original Sheet No. 185A
3rd Revised Sheet No. 187
Original Sheet No. 187A
Original Sheet No. 187B
Original Sheet No. 187C
Original Sheet No. 187D
3rd Revised Sheet No. 188
2nd Revised Sheet No. 188A
2nd Revised Sheet No. 188B
2nd Revised Sheet No. 189C

reduction of the selling prices for
gasoline to be in compliance with the
Federal Energy pricing regulations.
These Consent Orders are concerned
exclusively with the consenting firm's
current compliance with the Mandatory
Petroleum Price Regulations and do not
address the possible non-compliance
with'these regulations prior to
September 13, 1979. This Consent Order
requires the consenting firm to come
into compliance with legal requirements
by reducing selling prices to the
established lawful level for each grade
of gasoline sold, to properly post
maximum lawful selling prices and to
properly maintain required records. The
consenting firm is a retailer of gasoline
as defined in 10 CFR 212.31 of the
Federal Energy guidelines.

A copy of the November 7, 1979,
Consent Order, with confidential
information deleted, may be obtained
from James C. Easterday, District
Manager, Southeast District, Office of
Enforcement, 1055 Peachtree Street, NE.,
Atlanta, Georgia, 30309; Telephone: (404)
881-2661.

Theseproposed changes, to be
effective January 1, 1980, are being flied
pursuant to Order No. 49, issued by the
Federal Energy Regulatory Commission
on September 28,1979. These tariff
shedts set forth the incremental picing
provisions as directed in Order No. 49.

Any person desiring to be heard or to
protest said filing should file a Petition
to Intervene or Protebt with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 3,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

Firm name and address Settlement amount Product Audit period pceol ncl' a of price
roXbacc

Smitl's Exxon, Route 1, Box 408, Price rollback Motor gasoline- . 9/13179-9119/79., Product consume(&
Semmes, Ala. 36575. $903.7Z penally

$2.500.00.

Issued in Atlanta, Ga., on the 14th day of September 1979.
James C. Easterday,
District Manager of Enforcement Southeast District.
[FR Dec. 79-36251 Filed 11-23-7 8:45 am]
BILLING CODE 6450-01-M

i i i
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become a party must file a Petition to
Intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 79-M558 Fied 11-M-79. BAB am]

BILLNG CODE 645-01-M

[Docket Nos. RP72-142, RP76-135 (PGA79-
3 and AP7-3)]

Cities Service Gas Co.; Proposed
Changes in FERC Gas Tariff
November 15,1979.

Take notice that Cities Service Gas
Company (Cities.Service) on November
6,1979, tendered for filing Substitute
First Revised Fourth Revised Sheet No. 6
to its FERC Gas Tariff, Original Volume
No. 1. Cities Service states that this
filing is in compliance with the
Commission's order of October 23,1979,
accepting Cities Service's September 26,
1979 filing and requiring that a substitute
tariff sheet be filed which would
eliminate such charges by suppliers
which they were not authorized to
charge Cities Service at October 23,
1979.

Cities Service states that copies of its
filing were served on all jurisdictional
customers, interested state commissions
and all parties to the proceedings in
Docket Nos. RP72-142 and RP76-135.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20426, in accordance with § § 1.8 or
1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8 or
1.10). All such petitions or protests
should be filed on or before November
29,1979. Protests will be considered by
the Commission in deteralining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person Wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for publiC inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc 79-3=157 Filed 11-23-7 &45 am]
BILLING CODE 6450-01-M

[Docket No. RP80-43]

Cities Services Gas Co.; Proposed
Changes in FERC Gas Tariff

November 16, 1979.
Take notice that Cities Service Gas

Company (Cities Service) on November

9, 1979, tendered for filing as part of its
FERC Gas Tariff, Original Volume No. 1,
the following sheets:
Original sheet Nos. 72, 73, 74, 75, 76 and

77
First Revised Sheet Nos. 61, 63, 64, 65

and 66
Second Revised Sheet Nos. 59,*60 and 62

The above tariff sheets are being filed
in compliance with Section 282.601 of
the Commission's Regulations consisting
of Cities Service's revised PGA
provision and Incremental Pricing
Surcharge provision. Cities Service als6
proposes with this filing to correctly
reflect the rate and procedure for
computing carrying charges on the PGA
account balance pursuant to
Commission revisions to Sections
154.38(d)(4)(iv)(c) and 154.67(d)(2)(iii)(B)
of the Regulations as prescribed in
Order No. 47 issued September 10, 1979
in Do cket No. RM77-22.

Cities Service sells gas to Colorado
Interstate Gas Company (CIG) under its
Rate Schedule X-12 pursuant to a
transportation agreement whereby CIG
has the option to purchase up to 25
percent-of the gas it transports for Cities
Service in Wyoming. Cities Service
states that its rate to CIG Is based solely
on costs related to this Wyoming gas
supply and is not subject to or affected
by the operation of Cities Service's PGA
provisions. Cities Service also states
that it does not sell any other gas to
CIG. To prevent special hardship.
inequity and unfair distribution of
burdens, Cities Service requests a
waiver of the Commission's Regulations
to permit the exclusion of Cities
Service's sale to CIG from Cities
Service's Incremental Pricing Provision.

The proposed effective date of the
above tariff sheets it December 1, 1979
as required by the Commission.

Copies of the filing were served upon
the Company's jurisdictional customers
and interested state commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission. 825
North Capitol Street, NE., Washington.
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 3,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file

with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
FR Do . 7 .= Fied U -23-7. .4 am ]

51LLING CODE 64, -01-M

[Docket No. REBO-41

Clark County Public Utility District No.
1; Application for Exemption

November 15, 1979.

Take notice that Clark County Public
Utility District #1, on October 30,1979,k
filed an application for exemption from
certain requirements of Part 290 of the
Commission's regulations (Order 48,44
FR 58687). Exemption is sought from the
requirement to file, on or before
November 1.1980, information on the
costs of providing electric service as .
specified in Subparts B. C,D, andE of
Part 290 of the Commission's regulations
issued pursuant to Section 133 of
PURPA.

In its application for exemption. Clark
County Public Utility District #1 states
that it should not be required to file the
specified data for the following reasom
Clark County Public Utility District #1
"represents that its present cost, load,
and study methods are in substantial
compliance with the purpose of PURPA
and do provide interested parties with
timely high quality information on the
costs of service, which. applicant
actively supports'through its rate
making processes-"

Copies of the application for
exemption are on file with the
Commission and are available for public
inspection. The Commission's
regulations require that said utility also
apply to any State regulatory authority,
having jurisdiction over it to have the
application published in any official
State publication in which electric rate
change applications are usually noticed.
and that a summary of the application
be published in newspapers of general
circulation in the affected jurisdiction.

Any person desiring to present written
views, arguments, or other comments on
the application for exemption should file
such information with the Federal
Energy Regulatory Commission. 825
North Capitol Street. N.E., Washington.
D.C. 20426, on or before January 4,1980.
Kenneth F. Plumb,
Secretaly
[ C Dor. 79-30M Fled 12-2-7M8M an)

BILLIG COoE 6450-014
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[Docket No. ER80-90]

Commonwealth Edison Co.; Proposed
Tariff Change

November 16, 1979.
The filing Company submits the

following: Take notice that
Commonwealth Edison Company on
November 6, 1979 tendered for filing
proposed changes in its FERC Electric
Service Tariff No. 16, an Interconnection
Agreement, dated March 1, 1975,
between Commonwealth Edison
Company and Wisconsim Power and
Light Company.
. The proposed changes, which the

parties have agreed upon, modify
certain compensation provisions in -
Service Schedule B and Service
Schedule D.

Copies of the proposed rate schedule
changes were served upon the Illinois
Commerce Commission, Springfield, -
Illinois, the Public Service Commission
of Wisconsin, Madison, Wisconsin and
Wisconsin Power and Light Company;
Madison, Wisconsin.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before December 7, 1979. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the

Commission apd are available for publib
)ispection.

Kenneth F. Plumb, . -
Secretary.
[FR Dec. 79-36160 Filed 11-23-79; 8:45 am]

BILLING *CODE 6450-01-M

[Docket No. ER8O-79]
Consolidated Edison Co. of New York,
Inc.; Filing of Rate Schedule
November 15, 1979.

The filing Company submits the
following: Take notice that on
November 7, 1979, Consolidated Edison
Company of New York, Inc. ("Con
Edison") tendered for filing, as an initial
rate schedule, copies of a sale -
agreement (the "Agreement"] between
Con Edison and three c6mpanies of the
Northeast Utilities system (the "NU
Companies"): The Connecticut Light and
Power Company, The Hartford Electric
Light Company and Western
Massachusetts Electric Company.

The Agreement, dated as of April 23,
1979, provides for Con Edison to sell off-
peak energy on an interruptible basis
during April 28-May 31, 1979 (the "First
Outage Peroid") and any subsequent .
periods of outage of the NU Companies'
Northfield Mountain Pumped Storage
Hydro Electric Project.

Under the Agreement, the NU
Companies pay Con Edison $0.02 per
kWh during the First Outage Period, and
an energy charge, to be separately
agreed, during subsequent outages for
any energy taken by them under the
Agreement.

The Agreement has been executed by
Con Edison and by the NU Companies
and copies mailed to the NU Companies.

Any person desiring to be heard or to
protest said filing should file a petition

to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 4,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-30161 Filed 11-23-79; 8:45 am]

BILLING CODE 6450-1-M

[Project No. 785, et al.]
Consumers Power Co., et al.;
Expiration
November 16, 1979.

So that the Congress may have an
adequate opportunity to decide whether
upon the expiration of the licenses, to
take over the projects under Section 14
of the Federal Power Act, as amended
(16 U.S.C. 807), and that the Licensees
for the projects and others may have
adequate notice and opportunity to file
timely application for new. licenses
under Section 15 of the Act, as amended
(16 U.S.C. 808], public notice is hereby
given that the license issued for the
designated and described projects on
the appended tables will expire on the
dates specified.
Kenneth F. Plumb,
Secretary.

Table 1.-Projects for Which Licenses Wil Expire Between Jan. 1, 1980, and Dec. 31, 1985, Inclusive, Which Are Subject To Rel/censing of Takeover'

License expiration Licensee FERO State, county,'and stream Installation Period of Facilttles under liense
date project No. (kitowats) license (years)

Apr. 10, 1980...... Consumers Power Co..... 785 Michigan; Alegan;'Katamazoo River-._-......... 2550 50 Dam. reservoir, powerhouse and
transmdsslon lirre.

Apr, 21, 1980 ..... Safe Harbor Water Power 1.025 Pennsylvania; York and Lancaster; Susquehanna 196,000 50 Drm and powerhouse.

Corp. 
River.

May 22, 1980..... The Montana Power Co.. 5 Montana; Flathead and Lake; Flathead Lake and 168,000. 50 Dam. reservoir, 2 penstocks, power.
River. house and transmission tines.

June 30,1980..... Moon Lake Electric 190 Utah; Ducheane Pale Creek and Uinta River.......- 1,200 50 Dam, canal, diverslon'dam, power.
Association. house and transmission line,

June 30. 1981.. Appalachian Power Co. 739 Virginia; Pulaski; New River . .......... 77,400 80 . Dam, reservoir, powerhouse and
transmission line.

Sept. 80, 1982.. Pacific Gas and Electric 1,962 Califrnlai; Butte and Plurnas; North Fork of Feather 180,900 35 Two dams, 2 reservors. 2 power.
Co. River. houses and transmission lines.

Jan. 15, 1984.... Kanawha Valle~y Power 1,175 West V'ginia; Kanawha and Fayette; Kanawha River. 28,800 s0 Two dams. 2 powerhouses and
Co. . transmission lines.

Jan. 16. 1984._.Kanawha Valley Power '1,290 West Virginia; Kanawha and Putnam; Kanawha River. 14,760 48 Powerhouse and transmission tnes.
Co.

June 10, 1984.... Idaho Power Co - 18 Idaho; Jerome and Twin Falls, Snake River . 8,438 50 Dam, powerhouse and transmission
line.

Feb. 10. 1985.... Duke Power Co -. " 1,267 South Carolina; Greenwood, Laurens, and Newbeny, 15,000 50 Dam. reservoir and powerhouse.
Saluda River.

Mar. 31, 1985.-... Pacific Gas and Electric 1,988 California; Fresno; Kings River, N. Fork Kings River, 179,100 30 Six dams, 2 reservoirs, tunnel, 2
CO. Helms Creek. powerhouses and transmission

lines.

'Sec. 14 of the Federal Power Act (16 U.S.C. 807), reserves the right of the United States to take over the project works upon expiration of the Ice.nse at a price to be determined under that
section, but may be waived pursuant to Sec. 10(i) to the act (16 U.S.C. 803(0). See. 14 is not applicable to any project owned by a State or municipality, pursuant to the act of Aug. 15, 1953 (07
StaL 587).
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Table 2--Proe ts for Which Licenses WY Ep Between Jan.. 19W, and Doc, 31, 1980,l /es% W/*h Aro Not Suofc To Takeover
t

License expratlon Licensee FERC State. co6n. and strewn Itallation Peiod of Fadlides tnder cense
date roe No. (iOstt) kcono bvs

Jan. 20. 1960 - Pubtic Ut District No. 1 943 Waslng ,or Chelan and DogA Colts"bi Riv.. '212000 50 Dom tOS t or. 2 paorue. and
of Chelan Conty and Ua-Ois lnes.
Puget SOund Power &
Light Co.

Apr. 10. 190 City ofOttumwa - 925 kIow Wapeo. Des MoinesRve 3,000 5o Dam and poINOu"se.
May 1, 1960 - New FEgand Fish Co 1.299 Maska; Kodak Isaln One Me Croks.k 53 10 Diverion darn. p(l38SIU and 2 kr-

bCAM
Aug. 23,1963- City of Eplra-'n 1.212 Utah; Sanpete, City Croek 2 205 50 POO" and Pcwerhca
Dec. 6, 1983- Cty of Radford - 1.235 Virgrk Montgorty and PRlaskl; Little Creok '. . 800 50 em. reseir and Powerhcuse.
Apr. 16. 1984 - Loup Rier Public Power 1256 Nebrsalka; Platte. Nance. M acson S'antir. Wrvo. 47.738 50 Divereion dam resw s powr-

DisitrUt Oton. Cohax. Dodge. Douglas Buter. S~os homses and ranaasion Sce&
and Lancastor: Loup River.

May 30.1984 .__ City of Pasadena... 1.250 Cahiorria; Los Angules Son Gabriel Finr, 3.000 50 Diversion darn and powoose.
Oct. 31. 1985.- Utah Power & Light Co.- 703 Idaho Brow Lake Paris Creek_____________ 650 10 Diversion dam ne, foreay and

'Sec. 14 o( the Federal Power Act (16 U.S.C. 807) resere the right of the United States to tako orm, Lho pvcidt w zks on e piraonod the Scose at price lobe deletrnined urderY
section but may be waived pirsuant to SecE 10(i) to the Act (16 US.C. 03(.)). Section 14 is not apo uble to " p i ot bya Smor riapa y.p swrnt b 'r Act of Aug. 5. 1953
(67 Stt 587).

: Minr 5eso

' Incdes equWalent kW for 60 hp (mechanical).
4Does not inckide an addbonal 410 mW in second powerhouse cwrely undor consahniom

[FR Doc. 79-3612 Fled 1--79 8:45 am]
BILLING COOE 6450-01--M

[Docket No. ER8O-89]

The Connecticut Light and Power Co.;
Amendment to Purchase Agreement

November 16.1979.

The filing company submits the
following: Take notice that on
November 9,1979, The Connecticut Light
and Power Company (CL&P) tendered
for filing a proposed-Amendment to
Purchase Agreement With Respect to
Various Gas Turbine Units
(Amendment) dated February 16,1979
between (1) CL&P, The Hartford Electric
Light Company (HELCO] and Western
Massachusetts Electric Company
(WMECiO, and (2) Village of Ludlow
Electric Light Department (Ludlow).

CL&P states that the Amendment
provides for a change of percentage of
capability available to Ludlow from
Silver Lake Unit Nos. 10, 11, 12 and 13,
due to the rerating of Silver Lake Unit
No. 11 to zero capacity as of March 1.
1979.

HELCO and WMECO have filed
certificates of concurrence in this
docket

CL&P states that copies of this rate
schedule have been mailed or delivered
to CL&P, Hartford, Connecticut. HELCO,
Hartford, Connecticut, WMECO, West
Springfield, Massachusetts and Ludlow,
Ludlow, Vermont.

CL&P also states that no facilities are
to be installed or modified in order to

supply the service to be furnished under
the Amendment.

CL&P further states that the filing is in
accordance with Part 35 of the
Commission's Regulations.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission.
825 North Capital Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Riles of Practice and
Procedures (18 CFR LO, 1.10). All such
petitions or protests should be filed on
or before December 7,1979. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretar.
IFR Doc. 79-38=03 Filed 11-23-79: M56 am]
BILLING COoE 64S0-01-M

[Docket No. ER80-821

Duke Power Co4 Supplement to
Electric Power Contract
November i5, 1979.

The filing company submits the

following: Take notice that Duke Power
Company (Duke Power) tendered for
filing on November 9.1979 a supplement
to'the Company's Electric Power
Contract with Yadkin, Inc. Duke Power
states that this contract is on file with
the Commission and'has been
designated Duke Power Company Rate
Schedule FERC No. 11.

Duke Power further states that the
Company's contract supplement, made
at the request of the customer and with
agreement obtained from the customer.
provides for the following increases in
contract demand: from 40.00(1WV to
55,o0 KW.

Duke Power indicates that this
supplement also includes an estimate of
sales and revenue for twelve months
immediately preceding and for the
twelve months immediately succeeding
the effective date. Duke Power proposes
an effective date of September 1. 1979.

According to Duke Power copies of
this filing were mailed to the customer
and the North Carolina Utilities
Commission.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington.
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D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions br protests
should be filed on or before December 4,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Anyperson wishing to
become a party must file a petition to
intervene. Copies of this'filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
(FR Doe. 79-36164 Filed il-23-79; 8:45 am]

BILLING CODE 6450-01-M

[Docket No. ER80-:86]

Duke Power Co.; Supplement to
Electric Power Contract
November 16,1979. - 1

The filing Company submits-the
" following: Take notice that Duke Power

Company (Duke Power) tendered for
filing on November 10, 1979, supplement
to the.Company's Electric Power
Contract with the Town of Dallas. Duke
Power states that this contract is on file
with the Commission and has been.
designated Duke Power Company Rate
Schedule FERC No. 254.

Duke Power further states that the
Company's contract supplement, made
at the request-of the custbmer'and with
agreement obtained from the customer,
provides for the following increases in
contract,demand: Delivery Point No. 1
from 8,000 KW to -0- KW and Delivery
Point No. 2 from 3,000 KW to 10,000 KW.

Duke Power indicates that this
supplement also includes an estimate of
sales and revenue-for twelve months
immbdiately preceding and for the
twelve months immediately succeeding
the effective date. Duke Power proposes
an effective date of January 18, 1980.

According to Duke Power copies of
this filing were mailed to the Town of
Dallas and the North Carolina Utilities
Commission.

Any person desiring to be heard or to
protest said filing should file a petition'
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December-7,
1979. Protests will be considered by the*
Commission in determining the
appropriate action to be taken, but will

not serve to make protestants parties to
'the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 79-36165 Filed 11-23-79; 845 am]
BILLING CODE 6450-01-M

[Docket No. ER8O-87]
Duke Power Co.; Supplement to
Electric Power Contract
November 16,1979.

The filing company submits the
following: Take notice that Duke Power
Company (Duke Power) tendered for
filing on November 10, 1979 a
supplement to the Company's Electric
Power Contract with the Town of
Maiden. Duke Power states, that this
contract, is on file with the Commission
and has been designated Duke Power
Company Rate Schedule FERC No. 246.

Duke Power further states that the
Company's contract supplement, made
at the request of the customer and with
agreement obtained from the customer,
provides for the following increases in-
contract demand: Delivery Point No. 1
from 5,000 KW to 3,500 KW and Delivery
Point No. 2 from 2,700 KW to 5,700.

Duke Power indicates that this
supplement also includes an estimate of
sales and revenue for twelve months
immediately preceding and for the
twelve months immediately succeeding
the effective date. Duke Power proposes
an effective date of January 18, 1980.

According to Duke Power copies of
this filing were mailed to the Town of
Maiden and the North Carolina Utilities
Commission.

Any person desiring to be heard or-to.
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should-be filed on Or before December 7,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file

with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 79-30166 Flied 11-23-7M. &45 am]

BILLING CODE 6450-01-M

.[Docket No. ER80=88]
Duke Power Co.; Supplement to
Electric Power Contract
November 16, 1979.

The filing company submits the
following: Take notice that Duke Power
Company (Duke Power) tendered for
filing on November 10, 1979 a
supplement to the Company's Electric
Power Contract with Laurens Electric
Cooperative, Inc. Duke Power states that
this contract is on file with the
Commission and has been designated
Duke Power Company Rate Schedule
FERC No. 244.

Duke Power further states that the
Company's contract supplement, made
at the request of the customer and with
agreement obtained, from the customer,
provides for the following increases In
contract demand: Delivery Point No, 20
from -0- KW to 10,000 KW.

Duke Power indicates that this
supplement also includes an estimate of
sales and revenue for twele months
immediately preceding and for the
twelve months immediately succeeding
the effective date. Duke Power proposes
an effective date of January 18, 19080.

According to Duke Power copies of
this filing were mailed to Laurens
Electric Cooperative, Inc. and the South
Carolina Public Service Commission,
• Any person desiring to be heard or to.
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1,8,
1.10). All such petitions or protests
should be filed on or before December 7,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken; but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this-filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary. f
[FR Doc. 79-3167 Filed 11-23-79. 8:45 am)

BILLING CODE 6450-01-M

67506 III
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[Docket No. ES80-14]

El Paso Electric Co.; Application
November 16,1979.

Take notice that on November 9,1979,
El Paso Electric Company [Applicant),
filed an application with the Federal
Energy Regulatory Commission seeking
authoritypursuant to Section 204 of the
Federal Power Act to issue up to
1,500,000 shares of common stock, no
par value, via competitive bidding. The
Applicant is a Texas Corporation, with
its principal business office at El Paso,
Texas, and is engaged in the electric
utility business in Texas and New
Mexico.

The proceeds from the sale of the New
Commission Stock will be used to
reduce outstanding short-term debt
incurred for construction purposes. The
short-term debt is expected to aggregate
approximately $57.8 million at the time
of sale and prior to the application of
the proceeds. The Company estimates
that its cash construction expenditures
for the period 1979-1982 will be
approximately $457.5 million.

Any persons desiring to be heard or to
make any protest with reference to said
application should, on or before
December 4,1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions or
protests in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). The application is on file and
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Do. 79-36168 Filed 11-23-7; 845 am]
BILWNG CODE 6450-01-M1

[Docket No. RE80-7]

Green River Electric Corp.; Application
for Exemption
November 16,1979.

Take notice that Green River Electric
Corporation (Green River), on October
31,1979, filed an application for
exemption from certain requirements of
Part 290 of the Commission's regulations
(Order 48,44 FR 58687). Exemption is
sought from the requirement to file, on
or before November 1, 1980, information
on the costs of providing electric service
as specified in Subparts B, C, D, and E of
Part 290 of the Commission's regulations
issued pursuant to Section 133 of
PURPA.

In its application for exemption,
Green River states that it should not be
required to file the specified data
"because its gathering and reporting the
information required by Section 133 of

PURPA are not likely to carry out the
purposes of that section or the Act, and
will be unduly burdensome upon Green
River's tariff customers."

Copies of the application for
exemption are on file with the
Commission and are available for public
inspection. The Commission's
regulations require that said utility also
apply to any State regulatory authority
having jurisdiction over it to have the
application published in any official
State publication in which electric rate
change applications are usually noticed,
and that a summary of the application
be published in newspapers of general
circulation in the affected jurisdiction.

Any person desiring to present written
views, arguments, or other comments on
the application for exemption should file
such information with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, on or before January 11,
1980.
Kenneth F. Plumb,
Secretary.
[FR Dc. ,9-3m0 Filed I1-3--. &45 an
BILUNG CODE 6450"01-U

[Docket No. PE80-6]

Henderson-Union Rural Electric
Cooperative Corp.; Application for
Exemption
November 15,1979.

Take notice that Henderson-Union
Rural Electric Cooperative Corporation
(Henderson-Union), on October 31,1979,
filed an application for exemption from
certain requirements of Part 290 of the
Commission's regulations (Order 48, 44
FR 58687). Exemption is sought from the
requirement to file, on or before
November 1, 1980, information on the
costs of providing electric service as
specified in Subparts B, C, D, and E of
Part 290 of the Commission's regulations
issued pursuant to Section 133 of
PURPA.

In its application for exemption,
Henderson-Union states that It should
not be required to file the specified data
"because its gathering and reporting the
information required by Section 133 of
PURPA are not likely to carry out the
purposes of that section or the Act, and
will be unduly burdensome upon
Henderson-Union's tariff customers."

Copies of the application for
exemption are on file with the
Commission and are available for public
inspection. The Commission's
regulations require that said utility also
apply to any State regulatory authority
having jurisdiction over it to have the
application published in any official

State publication in which electric rate
change applications are usually noticed,
and that a summary of the application
be published in newspapers of general
circulation in the affected jurisdiction.

Any person desiring to present written
views, arguments, or other comments on
the application for exemption should file
such Information with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington.
D.C. 20426, on or before January 4,1980.
Kenneth F. Plumb,
Secretary.
[Ft Dc. 79-3M70 Fied 1-23-7M &45 am]
DINLUl CODE 6450.01-M

[Docket No. ER77-578]

Kansas Gas & Electric Co.; Filing
November 1, 1979.

The filing Company submits the
following: Take notice that on
November 1,1979, Kansas Gas and
Electric Company tendered for filing a
statement of compliance pursuant to the
Commission's order of October 19,1979.

Since this filing was under Section 206
of the Federal Power Act, no billings
were rendered on rates subject to
refund.

A copy of this filing has been sent to
the Kansas State Corporation
Commission.

Any person desiring to be heard or to
protest said filing should file a protest
with. the Federal Energy Regulatory
Commission, 825 North Capitol Street.
N.E., Washington, D.C. 20426, in
accordance with the Commission's
Rules of Practice and Procedure (18 CFR
1.8,1.10). All such protests should be
filed on or before December 7,1979.
Protests will be considered by the
Commission in determining the
appropriate action to be taken. Copies bf
this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[lM Doc. 79-3617 Mied 11-23-M. &45 am)
MLLG CODE 1450-01-M

[Docket No. TCSO-31]

Kansas Nebraska Natural Gas Co., Inc4
Substitute Tariff Filing Pursuant to
Order No. 29
November 15. 1979.

Take notice that on November 9,1979,
Kansas Nebraska Natural Gas
Company, Inc. (KN) tendered for filing
substitute tariff sheets, in Docket No.
TC8O-31. to its FERC Gas Tariff. Third
Revised Volume No. 1. The tendered

I I I I
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sheets, Substitute First Revised Sheet
No. 24B and Substitute First Revised
She't No. 24C, would replace First
Revised Sheet No. 24B and First Revised
Sheet No. 24C, respectively, which were
filed on October 31,1979 and publicly
noticed on November 8,1979.

KN states that it has now discbvered
that, in two cases, the wording or
provisions of the existing sheets
containing KN's plan for the allocation
of delivery capability on its system Was
changed in ways not required by Section
401 of the Natural Gas Policy Act of 1978
(NGPA). The filed sheets eliminate the
changes in wording not required by
NGPA Section 401.

KN requests that the Commission
grant such waivers as may be required
to permit the substitute sheets to
become effective on December 1, 1979,
the same effective date requested for the
revised tariff sheets filed October 31,
1979.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure-(18 CFR 1.8 or
1.10). All such petitions or protests
should be filed on or before November
26, 1979. Protests will-be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties.to

- the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-3617Z-- Filed 11-23-79; &45 am]

BILLNG CODE 6450-01-M

[No. 114]

Determinations by Jurisdictional
Agencies Under the Natural Gas Policy
Act of 1978
November 9, 1979.

The Federal Energy Regulatory
Commission received notices from the
jurisdictional agencies listed below'of
determinations pursuant to 18 CFR
274.104 and applicable to the indicated
wells pursuant to the Natural Gas Policy
Act of 1978.
Kentucky Department of Mines and Minerals,

-Oil and Gas Division
1. Control Number (FERC/State)
2. API well number
3. Section of NGPA
4. Operator

5. Well name
6. Field or OCS area name
7. County, State or block No.
8. Estimated Annual Volume
9. Date received at FERC.
10. Purchaser(s)
1. 80-04606/ERC-220
2.16-195-00000-0000
3.108 000 000
4. C D Jacobs
5. VarneyNo 2
6. Appalachian
7. Pike KY
8.4.9 million cubic feet,
9. October 29,1979
10. Columbia Gas Trans Corp
1. 8G-44607/ERC-221
2.1-195-00000-0000
3.108 000 000
4. C D Jacobs
5. Varney No I
6. Appalachian
7. Pike KY
8. 4.9 million cubic feet -
9. October 29,1979.
10. Columbia Gas Trans Corp
1. 80-04608/ERC-222
2.16-195-00000-0000
3.108 000 000
4. C D Jacobs
5. Varney No 3
6. Appalachian
7. Pike KY
8.4.9 million cubic feet
9. October 29, 1979
10. Columbia Gas Trans Corp
1. 80-04609/ERC-223
2. 16-195-00000-0000
3.108 000 000
4. C D Jacobs
5. Sol Johnson No 1
6. Appalachian
7. Pike KY
8.1.7 million cubic feet
9. October 29,1979
10. Columbia Gas Trans Corp
1. 80-0410/ERC--224
2. 16-195-00000-0000
3.108 000 000
4. C D Jacobs
5. No I Weddington Lease
6. Appalachian
7. Pike KY
8.18.2 million cubicfeei
9. October 29,1979
10. Columbia Gas Trans Corp
1. B--04611/ERC-225
2. 16-195-00000-0000
3.108 000 000
4. Glen W Smith Agt/Succ to
5. William Steele-Well #1
6.
7. Pike KY
8.1.9 million cubic feet
9. October 29,1979
10. Columbia Gas Trans Corp
1. 80-04612/ERC-226
2.16-:159-00000-0000
3.108000000
4. Anna Lowe
5. Joseph James #1
6. Appalachian
7. Martin KY
8. 12.0 million cubic feet
9. October 29, 1979--

10. Columbia Gas Trans Corp
1. 80-04613/ERC-227
2.16-051-00000-0000
3.108 000 000
4. Charles Gabbard
5. Gabbard #1
6. Oneeda
7. Clay KY
8. 8.4 million cubic feet
9. October 29, 1979
10. Columbia Gas Trans Corp
1. 8O-04614/ERC-228
2.16-051-00000-0000
3. 108 000 000
4. Charles Gabbard
5. Gabbard #2
6. Onida
7. Clay KY
8. .0 million cubic feet
9. October 29,1979
10. Columbia Gas Trans Corp
1. 80-04615/ERC-229
2. 16-195-00000-0000
3.108000000
4. W W Lindsey and WE Elliott
5. Laura Jackson Well #1
6.
7. Pike KY
8.4.0 million cubic feet
9. October 29,1979
10. Columbia Gas Trans Corp
1. 80-04616/ERC-230
2. 16-195-00000-0000
3.108000000
4. W W Lindsey & W E Elliott
5. Burgess Burchett Well #1
6.
7. Pike KY
8..0 million cubic feet
9. October 29,1979
10. Columbia Gas Trans Corp
1. 80-04617/ERG-231
2.16-195-00000-0000
3.108 000 000
4. W W Lindsey and W E Elliott
5. Cline Burchett Well #2
60.
7. Pike KY
8. 7.5 million cubic feet
9. October 29, 1979
10. Columbia Gas Trans Corp
1. 80-04618/ERC-232
2. 16-195-00000-0000
3. 108000000
4. W W Lindsey & W E Elliott
5. Cline Burchett Well #1
6.
7. Pike KY
8. 7.5 million cubic feet
9. October 29,1979
10. Columbia Gas Trans Corp
1. 80-04619/ERC-233
2.16-159-00379-0000
3.108 000 000
4. Columbia Gas Transmission Corp
5.804579
6.
7. Marlin KY
8.17.0 million cubic feet
9. October 29, 1979
10. Columbia Gas Trans Corp

Michigan Department of Natural Resources
1. Control Number (FERC/State)
2. API well number
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3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. Country. State or Block No.
8. Estimated Annual Volume
9. Date received at FERC
10. Purchaser(s)
1. 80-04603
2. 21-101-31422-0000
3.102000000
4. Miller Brothers
5. Miller Brothers Miller 35
6. Bear Lake-35-23N-15W
7. Manistee MI
8.1008.0 million cubic feet
9. October 26,1979
10. Consumers Power Company
1.80-04604
2. 21-035-0000-0000
3.102000000
4. Dart Oil & Gas Corporation
5. Fox #2-32 N32 968)
6. Winterfield-29 Field
7. Clare MI
8. 20.0 million cubic feet
9. October 26,1979
10. Consumers Power Company

Mississippi Oil and Gas Board

1. Control Number (FERC/State)
2. API well number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. Country, State or Block No.
8. Estimated Annual Volume
9. Date received at FERC
10. Purchaser(s)
1. 80-04605/98-79-467
2.23-091-20080-0000
3. 107000 000
4. Tomlinson Interests Inc
5. H L Beacham No 1
6. East Morgantown
7. Marion MI
8.3460.0 million cubic feet
9. October 23,1979
10. Transcontinental Gas Pipeline Corp

New Mexico Department of Energy and
Minerals, Oil Conservation Division

1. Control Number (FERC/State)
2. API well number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. Country, State or Block No.
8. Estimated Annual Volume
9. Date received at FERC
10. Purchaser(s)
1. 80-04620
2. 30-045-23481-0000
3.103 000 000
4. Blackwood & Nicholas Co Ltd
5. NE Blanco Unit #201
6. South Los Pinos Pictured Cliffs SW
7. San Juan NM
8. 100.0 million cubic feet
9. October 30. 1979
10. El Paso Natural Gas Company
1.80-04621
2. 30-045-23335-0000

3.103000000
4. Southland Royalty Company
5. Hubbard #5
6. Blanco Pictured Cliffs
7. San Juan NM
8. 150.0 million cubic feet
9. October 30,1979
10. Southern Union Gathering Company
1. 80-04622
2. 30-045-23367-0000
3.103000000
4. Southland Royalty Company
5. Hedges #3
6. Undesignated Fruitland
7. San Juan NM
8. 100.0 million cubic feet
9. October 30,1979
10. El Paso Natural Gas Company
1. 80-04623
2.30-045-23351-0000
3.103 000 000
4. Southland Royalty Company
5. Decker #5
6. Blanco Pictured Cliffs
7. San Juan NM
8. 100.0 million cubic feet
9. October 30,1979
10. Southern Union Gathering Company
1.80-04624
2.30-005-00000-0D00
3.103 000 000
4. Stevens Oil Company
5. O'Brien K No 2
6. Twin Lakes-San Andres Assoc
7. Chaves NM
8.163.0 million cubic feet
9. October30.1979
10. Transwestern Pipeline Co, Steven Oil Co
1. 79-20155 (Revised)
2.30-025-00000
3.108 Denied
4. Texaco Inc
5. L R Kershaw No 9
6. Skagg Drinkard
7. Lea NM
8.9.5 million cubic feet
9. September 13,1979
10. Warren Petroleum Co
1. 79-20156 (Revised)
2.30-025-00000
3.108 Denied
4. Texaco Inc
5. Ch Weir B No 4
6. Weir
7. Lea NM
8. 9.0 million cubic feet
9. September 13,1979
10. Warren Petroleum Co

North Dakota Geological Survey

1. Control Number (FERC/State)
2. API Well Number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. County. State or block No.
8. Estimated annual volume
9. Date received at FERC
10. Purchaser(s)
1. 80-04625/166-NGPA
2. 33-007-00357-0000
3. 102 000 000
4. Gulf Oil Corporation
5. Joe Tachenko 2-9-4B

6. Little Knife
7. Billings ND
8. 79.0 million cubic feet
9. October 30.1979
10. Montana-Dakota Utilities
1. 80-046.6/167-NGPA
2. 33-007-00336-0000
3.102000000
4. Gulf Oil Corporation
5. Anton Zabolotny 1-4-4C
6. Little Knife
7. Billings ND
8. 96.0 million cubic feet
9. October 30.1979
10. Montana-Dakota Utilities

Ohio Department of Natural Resources,
Division of Oil and Gas

1. Control Number (FERC/State)
2. API Well Number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. County. State or block No.
8. Estimated annual volume
9. Date received at FERC
10. Purchaserfs)
1. 80-4520/03678
2.34-10:-21548-0014
3.108 000000
4. Cameron Brothers
5. Frank Herald #1
0.
7. Meigs OH
8. 0.0 million cubic feet
9. October 28.1979
10. Columbia Gas Trans Corp
1.80-04521/03677
2. 34-105-21640-0014
3.108000000
4. Cameron Brothers
5. Glen Vance #6
6.

7. Meigs OH
8. 5.0 million cubic feet
9. October 26.1979
10. Columbia Gas Trans Corp
1. 8-04522/03676
2. 34-105-21639-0014
3.108000000
4. Cameron Brothers
5. Glen Vance 4-7
6.
7. Meigs OH
8. 5.0 million cubic feet
9. October 26.1979
10. Columbia Gas Trans Corp
1. 80-04523/03675
2.34-105--21638-0014
3.108000000
4. Cameron Brothers
5. Glen Vance #5
6.
7. Melgs OH
8. 5.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1. 80-0524/03674
2.34-105-21653-0014
3.108000000
4. Cameron Brothers
5. Glen Vance #8
0.
7. Meigs OH
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8. 5.0 million cubic feet
9.,October 28, 1979 f
10. Columbia Gas Trans Corp

1. 80-04525/03673
2. 34-105-21554-Q014
3.108 000 000 -
4. Cameron Brothers
5. Frank Herald #2
6.
7. Meigs OH -

8. 3.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trani Corp
1. 80-04526/03671
2.34-119-23552-0014
3.108000000 '
4. Cameron Brothers
5. A Batteiger #-I
6.
7. Muskingum OH
8. 8.0 million cubic feet
9, October 26,'1979
10. Columbia Gas Trans Corp
1. 80-04527/03670
2. 34-119-22710-0014
3.108 000 000
4. Cameron Brothers
5. Clarence Gadd #1
6.
7. Muskingum OH
8. 8.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1.80-04528/62311
2. 34-169-21565-00f4
3.108 000 000
4. John C. Mason
5. Louis C Gruver #2
6.
7. Wayne OH
8.20.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04529/03698
2. 34-053-20211-0014
3.108 000 000
4. Cameron Brothers
5. James Baird #2
6.
7. Gallia OH
8. 5.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1.80-04530/03697
2. 34-053-20228-0014
3108 000 000
4. Cameron Brothers
5. James Baird #3
6.
7. Gallia OH
8. 5.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1.80-04531/03696.
2. 34-053-20230-0014
3. 108 000 000
4. Cameron Brothers
5. James Baird #4
6.
7. Gallia OH
8. 5.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1.80-04532/03695

2. 34-053-20227-0014
3. 1080 000 
4. Cameron Brothers
5. James Baird #5
6.
7. Gallia OH ,
8. 5.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1. 80-04533/03694
2. 34-053-20226-0014
3.108000000

- 4. Cameron Brothers
5. James Baird #6
6.
7. Gallia OH
8. 5.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp

1. 80-04534/03693
2. 34-119-23427-0014
3. 108 000 000
4. Cameron Brothers
5. Ross Johnston #1
6. -
7. Muskingum OH
8. 2.5 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04535/03688 "

2.34--119-22720-014
3.108 000 000
4. Cameron Brothers
5. Aloysius Schwallie #1
6.
7. Muskingum OH
8.11.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1. 80-04536/03687
2. 34-119-23115-0014
3.108000000
4. Cameron Brothers
5. Aloysius Schwallie #2
6.
7. Muskingum OH
8.11.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp

1. 80-04537/03686
2- 34-119-22702-0014
3. 108,000 000
4. Cameron Brothers
5. Mary Swindler #2
6.
7. Muskingum OH
8. 6.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04538/03685
2. 34-119-22938-0014
3.108 000 000
4. Camtron Brothers
5. Herald Bunting #1
6.
7. Muskingum OH
8. 3.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04539/03682 '
2. 34-105-21637-0014
3.108 000 000
4. Cameron Brothers
5. Granvel Wamsey #4
6.

7. Meigs, OH
8. 5.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1. 80-04540/03681
2. 34-,105-21570-0014
3.108000000
4. Cameron Brothers
5. Granvel Wamsey #3
6.
7. Meigs, OH
8. 5.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04541/03680
2. 34-105-21551-0014
3. 108 000 000
4. Cameron Brothers
5. Granvel Wamsey #2
6.
7. Meigs, OH
8. 5.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1. 80-04542/03679
2. 34-105-21555-0014
3.108 000 000
4. Cameron Brothers
5. Granvel Wamsey #1

_-6.
7. Meigs, OH
8. 5,0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp

1. 80-04543/03843
2. 34-105-21577-0014
3.,108 000 000
4. Cameron Brothers
5. Frank Herald #1
6.
7. Meigs, OH
8. 1.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1.80-04544/03842
2. 34-053-20173-0014
3.108000000 --
4. Cameron Brothers

'5. Harold & Lucille Brannon #1
8.
7. Gallia, OH
8. 6.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-0545/03841
2. 34-053-20174-0014
3.108 000 000
4. Cameron Brothers
5. Harold & Lucille Brannon #2
6.
7. Gallia, OH
8. 6.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04546/03839
2. 34-119-22719-0014
3. 108 000 000
4. Cameron Brothers
5. Raymond France #1
6.
7. Muskingum, OH
8. 2.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Trans Corp
1. 80-04547/03836
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2. 34--119-22656-0014
3.108000 P00
4. Cameron Brothers
5. Mary Swindler #1
6.
7. Muskingum. OH
8. 6.0 million cubic feet
9. October 26,1979
10. Columbia Gas Trans Corp
1. 80-04548/03705
2.34-053-20164-0014
3.108 000 000
4. Cameron Brothers
5. Henry Cameron #1
6.
7. Gallia, OH
8. 3.0 million cubic feet
9. October 26.1979
10. Columbia Gas Trans Corp
1. 80-04549/03704
2.34-053-20163-0014
3.108000 000
4. Cameron Brothers
5. Henry Cameron #2
6.
7. Gallia, OH
8.3.0 million cubic feet
9. October 26.1979
10. Columbia Gas Trans Corp
1.80-%550/03703
2.34-053-20162-0014
3.108000000
4. Cameron Brothers
5. Henry Cameron #3
6.
7. Gallia, OH
8. 3.0 million cubic feet
9. October 26, 1979-
10. Columbia Gas Trans Corp
1. 80-04551/03702
2.34-053-20172-0014
3.108000 000
4. Cameron Brothers
5. Henry Cameron #4r
6.
7. Gallia. OH
8. 3.0 million cubic feet
9. October 28,1979
10. Columbia Gas Trans Corp
1.80-04552/03699
2.34-053-20208-0014
3.108 000 000
4. Cameron Brothers
5. James Baird *1
6.
7. Gallia. OH
8.5.0 million cubic feet
9. October 28.1979
10. Columbia Gas Trans Corp

1. 80-04553/03844
2.34-119-23035-0014
3.108 000 000
4. Cameron Brothers
5. K R Greiner #1
6.
7. Muskingum, OH
8.6.0 million cubic feet
9. October 26.1979
10. Columbia Gas Trans Corp
1.80-04555/07117
2. 34-059-22313-0014
3.103000000
4. Oneal Productions Inc
5. Wilford HRl #2
6.

7. Guernsey. OH
8..0 million cubic feet
9. October 26,1979
10 Columbia Gas Transmission Corp
1.80-04556/07175
2.34-169-22202-014
3.103000000
4. Smith Shafer Smith
5. William Moore #3
6. Wooster
7. Wayne. OH
8.26.0 million cubic feet
9. October 2M,1979
10. Columbia Gas Transmission Corp
1. 80-04557/07192
2. 34-167-24782-0014
3.103000000
4. The Oxford Oil Co
5. A. G. Sharitz et al. #1
6.
7. Washington. OH
8. 9.0 million cubic feet
9. October 26.1979
10.
1. 80-04558/07193
2. 34-031-23483-0014
3.103 000 000
4. The Oxford Oil Co
5. Wayne A. Waite #2
6.
7. Coshecton. OH
8.9.0 million cubic feet
9. October 26. 1979
10.
1.80-04559/07194
2.34-121-22166-0014
3.10o000 000
4. Guernsey Petroleum Corporation
5. Reed Unit IMH
6.
7. Noble. OH
8..0 million cubic feet
9. October 26,1979
10. East Ohio Gas Company
1.80-04560/07195
2.34-121-22158-0014
3.103 000 000
4. Guernsey Petroleum Corp
5. Hedge #1-Mfl
6.
7. Noble.;OH
8. .0 million cubic feet
9. October 20,1979
10. East Ohio Gas Company
1.80-04561/07196
2.34-121-22159-0014
3.103 000 000
4. Guernsey Petroleum Corp
5. B. C. Farms Inc. *1-MH
6.
7. Noble. OH
8..0 million cubic feet
9. October 20.1979
10. East Ohio Gas Company
1.80-4562/07197
2.34-121-22155-0014
3.103000000
4. Guernsey Petroleum Corp
5. Stiers 2-MH
6.
7. Noble. OH
8..0 million cubic feet
9. October 26,1979
10. East Ohio Gas Company
1.80-0453/07198

2.34-121-22514-0014
3.103000000
4. Guernsey Petroleum Corp
5. Stiers *1-MH
6.
7. Noble. OH
8..0 million cubic feet
9. October 26.1979
10. East Ohio Gas Company
1. 80-01564/07199
2. 34-059-22565-0014
3.103 000 000
4. Guernsey Petroleum Corp
5. Tobin #1-ME
6.
7. Guernsey, OH
& 24.0 million cubic feet
9. October 2,1979
10. East Ohio Gas Company
1. 80-04565/07200
2.34-119-24702-0014
3.103000000
4. Guernsey Petroleum Corp
5. Hans-Williston #4-ME
6.
7. Muskingum. OH
6.1.0 million cubic feet
9. October 28.1979
10. East Ohio Gas Company
1. 80-04M/07201
2. 34-119-24703-0014
3.103000000
4. Guernsey Petroleum Corp
5. Hans-Williston #3-MIE
8.

7. Muskingum. OH
8. 8.0 million cubic feet
9. October 28.1979
10. East Ohio Gas Company
1. 80-04567/0720
2.34-059-22335-0014
3.103 000 000
4. Guernsey Petroleun Corp
5. Johnson Heirs #1-ME
0.
7. Guernsey, OH
. 25.0 million cubic feet
9. October 2. 1979
10. Columbia Gas Transmission Corp
1. 80-618/07204
2. 34-019-21292-0014
3.103000000
4. Enterprise Gas & Oil Inc
5. Clark-Morrison #4-E
0.
7. Carroll. OH
8. 36.0 million cubic feet
9. October 26, 1979
10. East Ohio Gas Co
1. 80-45W/907216
2. 34-119-24271-0014
3.103000000
4. The Oxford Oil Co
5. Robert E Charey #4
6.
7. Muskingum. OH
8. 9.0 million cubic feet
9. October 28,1979
10.
1. 8G-0457o/07217
2. 34-063-22637-0014
3.103 000 000
4. Richard C Meyer
5. Jean M Potts et alNo I
6. Bindensburg-Northwest
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7. Knox, OH
8.12.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Transmissidn Corp
1. 80-04571/07221
2. 34-099-21029-0014
3. 103 000 000
4. Rowley & Brown Petroleum Corp
5. Bishop #1
6.
7. Mahoning, OH
8. 27.0 million cubic feet
9. October 26, 1979
10. East Ohio Gas
1. 80-04572/07222
2. 34-133-22003-0014
3. 103 000 00
4. Orion Energy Corp
5. Cash #2
6.
7. Portage, OH
8. 14.0 million cubic feet
9. October 26, 1979
10.
1.80-04573/07223
2. 34-031-23536-0014
3. 103 000 000
4. Joe L Schrimsher
5. Archie Williamson #4
6.
7. Coshocton, OH
8. 20.0 million cubic feet

'.9.'October 26,1979
10.
1. 80-04574/07224
2. 34-119-24445-0014
3. 103 000 000
4. The Benatty Corporation
5. D Crawford #3
6.
7. Muskingum, OH
8. 25.0 million cubic feet
9. October 26, 1979
10. The East Ohio Gas Company
1. 80-04575/07225
2. 34-119-24454-0014
3. 103 000 000
4. The Benatty Corporation
5, D Crawford #2
6.
7. Muskingum, OH
8. 25.0 million cubic feet
9. October 26, 1979
10. The East Ohio Gas Company
1. 80-04576/07226
2. 34-053-20360-0014
3. 103 000 000
4. R Gene Brasel also d.b.a. Brasel & Bra
5. Elmer Fife #1
6.
7. Gallia, OH
8.4.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Transmission Corp
1.80-04577/07227
2. 34-053-20376-0014
3.103 000 000
4. R Gene Brasel also d.b.a. Brasel & Bra
5. Thomas Skinner #1
6.
7. Gallia, OH
8.4.0 million cubic feet
9.'October 26, 1979
10. Columbia Gas Transmission Corp
1. 80-04578/07228-

2.34-053-20423-0014
3.103 000 000
4. R Gene Brasel also d.b.a. Brasel & Bra
5. Moles-Curnutte Unit #1
6. -rn
7. Gallia, OH
8.4.0 million cubic feet
9. October 26,1979
10. Columbia Gas Transmission Corp
1.80-04579/07229
2.34-053-20421-0014
3. 103 000 000
4. R Gene Brasel also d.b.a. Brasel & Bra
5. Sherman Buchman #1
6.
7. Gallia, OH
8. 5.0 million cubic feet'
9. October 26, 1979
10. Columbia Gas Transmissionj Corp
1. 80-04580/07230
2.34-053-20410-0014
3.103 000 000

.4. R Gene Brasel also d.b.a. Brasel & Bra
5. Ronial Jividen 1
6.
7. Gallia, OH
8. 5.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Transmission Corp
1. 80-04581/07231
2. 34-053-20377-0014
3. 103 000 000
4. R Gene Brasel also d.b.a. Brasel& Bra -

5. Bernard Nuhm #1
6.
7. Gallia, OH
8. 6.0 million cubic feet
9. October 26,1979
'10. Columbia Gas Transmission Corp
1,80-04582/07233
2. 34-121-22049-0014
3.103 000 000
4. Oneal Productions Inc
5. Ruth Shriver #3
6.
7. Noble, OH
8.4.0 million cubic feet
9. October 26;1979
10. East Ohio Gas Company
1. 80-04583/07235
2. 34-121-22048-0014
3.103 000 000
4. Oneal Productions Inc
5. Clifford Secrest #1
6.
7. Noble, OH
8.30.0 million cubic feet
9. October 20, 1979
10. East Ohio Gas Company
1. 80-04584/07236
2. 34-121-22051-0014
3. 103 000 000
4.'Oneal Productions Inc
5. C Hedge #1
6. '

- 7. Noble, OH
8. 22.0 million: cubic feet
9. October 26, 1979
10. East Ohio Gas Company
1. 80-04585/07238
2.34-133-22002-0014
3.103 000 000

'4. Orion Energy Corp
5. Cash #1
6.

7. Portage, OH
8.10.0 million cubic feet
9. October 26, 1979 1
10.
1. 80-04586/07239
2. 34-031-23322-0014
3. 103 000 000
4. Cyclops Corporation
5. Chester & Onie Pew #1
6.
7. Coshocton, OH
8. 36.0 million cubic feet
9. October 26,1979
10.
1.80-04587/07240
2. 34-127-24268-0014
3.103 000 000
4. Wilson Petroleum Corporation,
5. W Garren No I
6.
7. Perry, OH
8..0 million cubic feet
9. October 26, 1979
10.
1. 80-04588/07242
2. 34-119-24388-0014
3. 103 000 000
4. Wilson Petroleum Corporation
5. V Gebhart #1
6.
7. Muskingum, OH
8.12.0 million cubic feet
9., October 26, 1979
10. Roseville Gas Co
1.80-04589/07243
2. 34-127-24199-0014
3.103 000 000
4. Wilson Petroleum Corporation
5. H Sluss #1
6.
7. Perry, OH
8..0 million cubic feet
9. October 26,1979
10. Foraker Gas Co
1. 80-04590/07244
2. 34-053-20425-0014
3.103 000 000
4. R Gene Brasel d.b.a. Brasel & Brasel
5. Clyde Buinutte #1
6.
7. Gallia, OH
8.4.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Transmission Corp
1. 80-04591/07245
2. 34-053-20424-0014
3. 103 000 000
4. R Gene Brasel d.b.a. Brasel & Brasel
5. Dale Workman #1
6.
7. Gallia, OH,
8.4.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Transmission Corp
1. 80-0,4592/07246
2. 34-053-20422-0014
3. 103 000 000
4. R Gene Brasel d.b-a. Brasel & Brasel
5. HarryWood #1
6.
7. Gallia, OH
8.4.0 million cubic feet
9. October 26, 1979
10. Columbia Gas Transmission Corp
1. 80-04593/07247

m iI Ii I i
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2. 34-089-23668-0014
3.103 000 000
4. The Oxford Oil Co
5. Anne Williams #1
6.
7. Ucking, OH
8.10.0 million cubic feet
9. October 26,1979
10.
1. 80-04594107248
2. 34-031-23597-0014
3.103000000
4. The Oxford Oil Co
5. John Graham #4
6.
7. Coshocton, OH
8.10.0 million cubic feet
9. October 26,1979
10.
1. 80-04595/07249
2.34-031-23551-0014
3.103 000 000
4. The Oxford Oil Co
5: Edna Maston #2
6.
7. Co hocton. OH
8.9.0 million cubic feet
9. October 26,1979
10.
1.80-04596/07250
2.34-083-22634-0014
3.103 000 000
4. The Oxford Oil Co
5. Robert Gulcher #3
6.
7. Knox. OH
8.9.0 million cubic feet
9. October 26,1979
10.
1.80-04597/07251
2.34-039-20758-0014
3.103000 000
4. Bill Blair Incorporated
5. Atlee Tescher #1
6. Homeworth Field
7. Columbiana, OH
8.34.0 million cubic feet
9. October 2A 1979
10. Columbia Gas Transmission Corp
1. 80-498107252
2. 34-029-20752-0014
3.103 000 000
4. Bill Blair Incorporated.
5. Ray Orlando #1
6. Homeworth Field
7. Columbiana, OH
8. 38.0 million cubic feet
9. October 28,1979
10. East Ohio Gas Company
1.80-04599/07253
2. 34-029-20753-0014
3.103 000 000
4. Bill Blair Incorporated
5. Edward Kibler #3
6. Homeworth Field
7. Columbiana, OH
8. 38.0 million cfbic feet
9. October 2,1979
10. East Ohio Gas Company
1. 80-04600/07254
2.34-029-20747-0014
3.103 000 000
4. Bill Blair Incorporated
5. Edward Kibler '1
6. Homeworth Field

7. Columbiana OH
8. 40.0 million cubic feet
9. October 26,1979
10. East Ohio Gas Company
1. 80-0460/0725
2. 34-155-21281-0014
3.103000000
4. Pyramid Oil & Gas Company
5. Klels #2
6.

7. Trumbull OH
8. 30.0 million cubic feet
9. October 28,1979
10.
1. 80-04554/07117
2.34-119-24680-0014-0
3.103
4. Petroc Co
5. N Rollins #3
6.
7. Muskingunm OH
8.10.0 million cubic feet
9. October 26.1979
10. Columbia Gas Co

U.S. Geological Survey Metaire, La.

1. Control Number (FERC/State)
2. API well number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. County, State or block No.
8. Estimated annual volume
9. Date received at FERC
10. Purchasers)
1. 8G-W602/GO-50
2.17-707-00000-000X-0
3.102 000 000
4. Pelto Oil Company
5. OCS-C-2300 A2D
6. South Marsh Island
7.235
8.75.0 million cubic feet
9. October 28, 1979
10. Tennessee Gas Pipeline Company Sea

.Robin Pipeline Co

United States Geological Survey,
Albuquerque, N. Mex.

1. Control Number (FERC./State}
2. API well number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. County, State or Block No.
8. Estimated annual volume
9. Date received at FERC
10. Purchaser(s)
1. O0-o4470/COA-171-79
2. 05-067-0191-0000-0
3.103 000 000
4. Arco Oil and Gas Company
5. Southern Ute No. 2-3 32-8
. Ignacio Blanco

7. La Plata CO
8.110.0 million cubic feet
9. October 26,1979
10. Western Slope Gas Company
1. 80-04474/COA-317Z-79
2. 05-07-0193-0000-0
3.103 000 000
4. Arco Oil and Gas Company
5. Southern UteNo 12-3 32-8

6. Ignacio Blitnco
7. La Plata CO
8. 110.0 million cubic feet
9. October 26 1979
10. Western Slope Gas Company
1. 80-04475/COA-3177-79
2. 05-M-06206-0000-0
3.103 000000
4. Arco Oil and Gas Company
5. South Ute 6-2 32-7MV
a. Ignacio Blanco
7. La Plata CO
8. 110.0 million cublc feet
9. October 2A 1979
10. Northwest Pipeline Corporation
1. 80-04476/COA-3179--79
2.05-067-06203-0000-0
3.103000000
4. Arco Oil and Gas Company
5. Southern Ute No 2-4 32-8
0. Ignacio Blanco
7. La Plata County CO
8.110.0 million cubic feet
9. October 28. 1979
10. Western Slope Gas Company
1. 8-o4478/COA-3190-79
2.05-067-194-0000-0
3.103000000
4. Arco Oil and Gas Company
5. Southern Ute 18-3 32-7
6. Ignaclo Blanco
7. La Plata CO
8. 155.0 million cubic feet.
9. October 28,1979
10. Northwest Pipeline Corporation
1. 80-04479/COA-3191-79
2. 05-07-8192400-
3.103 000 000
4. Arco Oil and Gas Company
5. Southern Ute No 12-4 32-8
0. Ignacio Blanco
7. La Plata CO
8. 110.0 million cubic feet
9. October 28,1979
10. Western Slope Gas Company
1. 80-04481/COA-162-79
2. 05-007-06205-0000-0
3.103000000
4. Arco Oil and Gas Company
5. Southern Ute No 7-2 32-7
6. Ignaclo Blanco
7. La Plata CO
8. 110.0 million cubic feet
9. October 2,1979
10. Western Slope Gas Company
1. 80-045141COA--255-79
2. 05-067-05153-0000-0
3. 10600000
4. Murchison Trusts
S. Southern Ute Block 542-
6. Ignacio-Blanco
7. La Plata County CO
8.13.1 milliton cubic feet
9. October 28, 1979
10. Northwest Pipeline Corporation
1. 80-04515/COA-2616-79
2. 05 W--05281-0000-0
3.106000000
4. Murchison Trusts
5. Southern Ute Block 10#2--30
.L Ignacio-Blanco

7. La Plata County CO
8.18.4 million cubic feet
9. October28 1979
10. EIPaso Natural Gas Company
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1. 80-04516/COA-2617-79
2. 05-067-05045-0000-0
3. 108 000 000
4. Murchison Trusts
5, Southern Ute Block 7#4-14
6. Ignacio-Blanco "
7. La Plata County Co
8. 9.9 million cubic feet
9. October 26, 1979

, 10. Northwest Pipeline Corporation
1. 80-04517/COA-2618-79
2.05-067-05219-0- I-
3. 108 000 000
4. Murchison Trusts
5. Southern Ute Block 6#1-32
6. Ignacio-Blanco
7. La Plata County Co
8. 10.7 million cubic feet
9. October 26, 1979
10. El Paso Natural Gas Company
1. 80-04518/CqA-2619-79
2. 05-067-05037-0000-0
3. 108 000 000
4. Murchison Trusts
5. Southern Ute Block 7#1-16
6. Ignacio-Blanco
7. Lq Plata County Co
8. 11.8 million cubic feet
9. October 26,1979
10. Northwest Pipeline Corporation
1. 80-04519/COA-2620-79
2. 05-067-05009-0000-0
3,108 000 000
4. Murchison Trusts
5. Southern Ute Block 7#3-14
6. Ignacio-Blanco
7. La Plata County Co
8. 6.5 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation
1. 80-04477/COA-3186-79
2. 05-067-06204-0000,
3. 103 000 000 -
4. Arco Oil and Gas Company
5. Southern Ute 1-3 32-8
6. Ignacio Blanco
7.'La Plata Co
8. 110.0 million cubic feet
9. October 26, 1979
10. Western Slope Gas Company
1. 80-04480/COA-3148-79
2. 05-067-06209-0000
3. 103 000 000
4. Arco Oil and Gas Company
5. Southern Ute 1-4 32-8
6. Ignacio Blanco-Mesaverde
7. La Plata Co
8. 110.0 million cubic feet
9. October 26, 1979
10. Western Slope Gas Company
1. Control Numbdr (FERC/State)
2. API well number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name
7. County, State or Block No.
8. Estimated Annual Volume
9. Date Received at FERC
10. Purchaser(sj
1. 80-04468A/NM-3325-79A
2. 30-039-21453-0000-1
3. 103 000 000
4. Amoco Production Company
5. San Juan Unit 29-4 #21'(MV)

6. Blanco MV & E Blanco PC
7. Rio Arriba NM
8.180.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corp
1. 80-04468B/NM-3325-79B
2. 30-039-21453-0000-2
3.103 000 000
4. Amoco Production Company
5. San Juan Unit 29-4 #21 (PC)
6. Blanco MV-& E Blanco PC
7. Rio Arriba NM
8.180.0 million'cubic feet
9. October 26, 1979 " "
.10. Northwest Pipeline Corp
1. 80-04486/NM-3237-79
2. 30-045-10850-0000-0
3. 108 000 000
4. Northwest Pipeline Corporation
5. San Juan 32-8 Unit #5
6. Blanco
7. San Juan NM
8. 4.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Co
1. 80-04487/NM-3238--79
2. 30-039-06897-0000-0
3. 108 000 000
4. Northwest Pipeline Corporation
5. Jicarilla 92 #2
6. Blanco
7. Rio Arriba NM
8.12.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation Jicarilla

Apache Tribe
1. 80-04488/NM-3241-79
2.30-039-82390-0000-0
3.108 000 000
4. Northwest pipeline Corporation
5. S/J 31-6 Unit #23
6. Blanco 1

7. Rio Arriba NM
8. 11.0 million cubic feet
9. October 26,1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Co
1. 80-04489/NM-3242-79
2. 30-045-10715-0000-0
3.108 000 000
4. Northwest Pipeline Corporation
5. SJ 32-7 Unit #8 -

6. Blanco
7. San Juan NM
8.12.0 million cubic feet

"9. October 26, 1979
10. Northwest Pipeline Corporation
1. 80-04490/NM-3244-79
2. 30-039-07514-0000-0
3. 108 000 000
4. Northwest Pipeline Corporation
5. Indian E ""I
6. Choza Mesa
7. Rio Arriba NM
8. 3.0 million cubic feet
9. October 26,1979
10. Northwest Pipeline Corporation Jicarilla

Apache Tribe Phillips Petroleum Company
1. 80-04491/NM-3248-79
2. 30-045-11207-0000-0
3. 108 000 000
4. Northwest Pipeline Corporation
5. San Juan 3-7 Unit #22
6. Blanco

7. San Juan NM
8. 4.0 million cubic feet
9. October 26. 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Company
1. 80-04492/NM-3265-79
2. 30-039-07924-0000-0
3.108000000
4. Northwest Pipeline Corporation
5. S/J 31-6 Unit #20
6. Blanco MV
7. Rio Arriba NM
8.13.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gap Company
1. 80-04493/NM-3266-79
2. 30-Q39-07937-0000-0
3. 108 000 000
4. Northwest Pipeline Corporation
5. San Juan 31-6 Unit #11
6. Blanco
7. Rio Arriba NM
8.14.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Co
1. 80-04494/NM-3267-79
2. 30-039-07955-0000-0
3. 108 000 000
4. Northwest Pipeline Corporation
5. Rosa Unit #19
6. Blanco MV
7. Rio Arriba NM
8.15.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Company
1. 80-04495/NM-3208-79
2. 30-039-07975-0000-0
3.108000000
4. Northwest Pipeline Corporation
5. Rosa Unit #9
6. Blanco MV
7. Rio Arriba NM
8. 10.0 million cubic feet
9, October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Company
1. 80-04496/NM-3269-79
2. 30-039-07942-0000-0
3.108 000 000
4. Northwest Pipeline Corporation
5. Rosa Unit #23
6. Blanco
7. Rio Arriba NM
8. 6.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Company
1. 80-04497/NM-3270-79
2. 30-039-07761-0000-0
3.108000000
4. Northwest Pipeline Corporation
5. S/J 30-5 Unit #31
6. Blanco
7. Rio Arriba NM
8. 6.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Company
'1. 80-04498/NM-3271-79

2. 30-039-00000-0000-0 -

3.108000000
4. Northwest Pipeline Corporation
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5. S/J 30-5 Unit #2 R
6. Blanco
7. Rio Arriba NM
8.19.0 million cubic feet
9. October 26, 1979
10. Northwest Pipeline Corporation El Paso

Natural Gas Company
1. 80-04499/NM-03311-79
2.30-045-22662-0000-0
3.103 000 000
4. Amoco Production Company
5. Heath Gas Corn E #1A
6. Blanco Mesaverde
7. San Juan NM
8.80.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-O450O/NM-03314-79
2.30-045-22336-0000-0
3.103 000 000
4. Amoco Production Company
5. A L Elliott A #IA
6. Blanco Mesaverde
7. San Juan NM
8.145.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04501/NM-03315-79
2.30-045-22663-0000-0
3.103 000 000"
4. Amoco Production Company
5. W D Heath A #IA
6. Blanco Mesaverde
7. San Juan NM
8.193.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04502/NM-03317-79
2.30-039-21475-0000-0
3.103 000 000
4. Amoco Production Company
5. Valencia Canyon Unit #15
6. Choza Mesa
7. Rio Arriba NM
8. 35.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04503/NM-3321-79-3
2.30-039-21476-0000-0
3.103000000
4. Amoco Production Company
5. Valencia Canyon Unit #10
6. Choza Mesa
7. Rio Arriba NM
8.17.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04504INM-3321-79-8
2.30-039-21476-0000-0
3.108 000 00
4. Amoco Production Company
5. Valencia Canyon Unit #10
6. Choza Mesa-Pictured Cliffs
-7. Rio Arriba NM
8. 21.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04505/NM-3322-79
2. 30-039-21473-0000-0
3.103 000 000
4. Amoco Production Company
5. Valencia Canyon Unit #12
6. Choza Mesa
7. Rio Arriba NM
8. 300.0 million cubic feet

9. October 2,1979
1o. El Paso Natural Gas Company
1. 80-04506/NM-3323-79
2.30-045-22739-0000-0
3.103000000
4. Amoco Production Company
5. Ute Indians A #11
6. Ute Dome Paradox
7. San Juan W
8. 237.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04508/NM-3331-79
2.30-045-22667-000-0
3.103000000
4. Amoco Production Company
5. A L Elliott C #IA
6. Blanco Mesaverde
7. San Juan NM
8. 89.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04509/NM-3337-79
2.30-039-21320-0000-0
3.103000000
4. Amoco Production Company
5. Jicarilla Apache 102 #21
6. Tapacito Pictured Cliffs
7. Rio Arriba NM
8.40.0 million cubic feet
9. October 26,1979
10. Gas Company of New Mexico
1. 80-04510/NM-3338-79
2.30-039-21321-0000-0
3.103000000
4. Amoco Production Company
5. Jicarilla Apache 102 #2
6. Tapacito Pictured Cliffs
7. Rio Arriba NM
8. 75.0 million cubic feet
9. October 26,1979
10. Gas Company of New Mexico

1. 80-04511/NM-3339-79
2.30-039-21403-0000-0
3.103000000
4. Amoco Production Company
5. Jicarilla Apache 102 #M
6. Tapacito Pictured Cliffs
7. Rio Arriba NM
8. 110.0 million cubic feet
9. October 26,1979
10. Gas Company of New Mexico
1. 80-04512/NM-3340-79
2.30-039-21319-0000-0
3.103000000
4. Amoco Production Company
5. Jicarilla Apache 102 #24
6. Tapacito Pictured Cliffs
7. Rio Arriba NM
8. 110.0 million cubic feet
9. October 26,1979
10. Gas Company of New Mexico
1. 80-04513/NM-3342-79
2. 30-039-21317--00-0
3.103000000
4. Amoco Production Company
5. Jicarilla Apache 102 #18
6. Tapacito Pictured Cliffs
7. Rio Arriba NM
8. 20.0 million cubic feet
9. October 26,1979
10. Gas Company of New Mexico

U.S. Geological Survey Albuquerque, N. Me
1. Control Number (FERC/State)

2. API well number
3. Section of NGPA
4. Operator
5. Well name
6. Field or OCS area name •
7. County. State or Block No.
. Estimated Annual Volume
9. Date Received at FERC
10. Purchaser(s)
1. 80-04463A/UA-3222-79A
2. 43-037-30365-0000-1
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit 1-19 (Desert Crk)
6. Greater Aneth
7. San Juan UT
8. 4.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-O443B/UA-3222-79B
2. 43-037-30365-0000-2
3.103000000
4. The Superior Oil Company
5. McElmo Creek Unit 1-19 (Ismay)
6. Greater Aneth
7. San Juan UT
& 4.0 million cubic feet
9. October 20.1979
10. El Paso Natural Gas Company
1. 80-4-64A/UA-3228-79A
2. 43-037-30364-000-1
3.103000000
4. The Superior Oil Company
5. McElmo Creek Unit H-18 (Desert Crk)
8. Greater Aneth
7. San Juan UT
. 44.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04464B/UA-3228-79B
2.43-037-30364-0000-2
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit H-18 (Ismay)
6. Greater Aneth
7. San Juan UT
& 44.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80W-04465A/UA-3227-79A
2. 43-037-30367-0000-1
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit 1-17 (Desert Crk)
6. Greater Aneth
7. San Juan UT
E. 00.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04465B/UA-3227-79B
2.43-037-30367-0000-2
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit 1-17 (Ismay]
6. Greater Aneth
7. San Juan UT
8. 69.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04466A/UA-3233-79A
2.43-037-30378-0000-1
3.103000000
4. The Superior Oil Company

X. 5. McElmo Creek Unit G-17 (Desert Crk)
6. Greater Aneth
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7. San Juan UT
8. 18.0 million cubic feet
9. October 26, 1979
10. El Paso Natural Gas Company
1. 80-04466B/UA-3233-79B
2. 43-037-30378-0000-2
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit G-17 (Ismay)

\6. Greater Aneth
7. San Juan UT
8. 18.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Company
1. 80-04467A/UA-3235-79A
2. 43-037-30366-0000-1
3. 103 000 000
4. Thie Superior Oil Company
5. McElmo Creek Unit H-16 (Desert Crk]
6. Greater Aneth
7. San Juan UT
8. 8.0 million cubic feet
9. October 26, 1979
10. El Paso Natural Gas Company
1. 80-04467B/UA-3235-79B
2.43-037-30366-0000-2
3. 103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit H-16 (ISMAY]
6. Greater Aneth
7. San Juan UT
8. 8.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Co
1. 80-0449/UA-3223-79
2. 43-037-30415-0000-0
3.103 000 000
4. The Superior Oil-Company
5. McElmo Creek Unit H-17B
6. Greater Aneth
7. San Juan UT
8.16.0 million cubic feet
9. October 26, 1979
10. El Paso Natural Gas Co
1. 80-04471/UA-3231-79
2.43-037-30385-0000-0
3. 103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit C-17
6. Greater Aneth
7. San Juan UT
8. 18.0 million cubic feet
9; October 26,1979
*10. El Paso Natural Gas Co
1. 80-04472/UA-3230-79
2. 43-037-30353-0000-0
3. 103 000 000
4, The Superior Oil Company
5. McElmo Creek Unit 0-7
6. Greater Aneth
7. San Juan UT
8. 3.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas'Co
1. B-044731UA-3229-79 AC

2.43-037-30379-0000-0
3.103000000
4. The Superior Oi[Company
5. McElmo Creek Unit C-13
6. Greater Aneth
7. San Juan UT
8.12.0 million cubic feet
9. October 26, 1979
10. E Paso Natural Gas Co
1. 80-04482/UA-3232-79

2.43-037-30390-0000-0
3. 103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit E-17
6. Greater Aneth
7. San Juan UT
8. 6.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Co
1. 80-04483/UA-3226-79
2.43-037-30363-0000-0
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit G-13
6. Greater Aneth
7. San Juan UT
8. 8.0 million cubic feet
9. October 26, 1979
10. E Paso Natural Gas Co
1. 80-04484/UA-3234-79
2.43-037-30359-0000-0
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit K-11
6. Greater Aneth
7. San Juan UT
8.13.0 million cubic feet
9. October 26, 1979
10. El Paso Natural Gas Co
1. 8-04485/UA-3225-79
2. 43-037z30377-0000-0
3.103 000 000
4. The Superior Oil Company
5. McElmo Creek Unit G-15
6. Greater Aneth
7. San Juan UT
8.14.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Co
1. 8-04507/UA-3224-79
2. 43-037.--30361-0000-0
3.103000000
4. The Superior Oil Company

.5. McElmo Creek Unit 1-15
6. Greater Aneth
7. San Juan UT
8.11.0 million cubic feet
9. October 26,1979
10. El Paso Natural Gas Co

The applications for determination in
these proceedings together with a copy
or description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street, N.E., Washington,
D.C. 20426.

Persons objecting to any of these final
determinations may, in accordance with
18"CFR 275.203 and 18 CFR 275.204, file a
protest with the commission within
fifteen (15) days of the date of
publication of this notice in the Federal
Register.

Please reference the FERC control
number in all correspondence related to
these determinations,
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-36173 Fflied 11-23-79 8:45 am)

BILLING CODE 6450-01-M

[Docket No. RP76-93]

Kentucky West Virginia Gas Co.;
Report of Refunds

November 15, 1979.
Take notice that on November 6, 1979,

Kentucky West Virginia Gas Company
(Kentucky West] in compliance with the
Commission's ordering paragraph (C) of
its Order issued May 31, 1977, at Docket
No. RP76-93, tendered for filing a Report
of Refunds Made on October 22,1979.

Kentucky West states that the Report
of Refunds Made encompasses its two
pipeline customers for sales under Rate
Schedule PLS-1: Equitable Gas
Company and Columbia Gas
Transmission Corporation. Of said
refund totaling $8,739,751.72, Kentucky
West has distributed to Equitable Gas
Company $6,630,097.45 plus additional
accrued interest thereon to the date of
distribution aggregating $870,121.87 for a
total of $7,500,219.32 and has distributed
to Columbia Gas Transmission
Corporation $2,109,654.27 plus
additional accrued interest thereon to
the date of distribution aggregating
$274,096.29 for a total of $2,383,750.56. '

Kentucky West states that a copy of
its filing has been served upon each
party on the service list of Docket No.
RP76-93.

I Any person desiring to be hoard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's.Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before November
29, 1979. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-38174 Filed-11-23-79; 0:45 amj

BILLING CODE 6450-01-M
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[Docket No. RP80-441 -

Kentucky West Virginia Gas Co.;
Proposed Changes in FERC Gas Tariff

November 16,1979.
Take notice that Kentucky West

Virginia Gas Company, on November 2,
1979, tendered for filing proposed
changes in its FERC Gas Tariff, First
Revised Volume No. 1. The proposed
changes establish an incremental pricing
surcharge provision and a revised PGA
provision in compliance with Part 282 of
the Regulations of the Federal Energy
Regulatory Commission.

The proposed changes are mandated
by the Natural Gas Policy Act of 1978
and by the Commission's Regulations,
and are now issued to comply with
Order No. 49 of the Federal Energy
Regulatory Commission, Docket No.
RM79-14, dated September 28, 1979.

Kentucky West Virginia-Gas
Company states that a copy of the filing
has been served upon each of the
Company's jurisidictional customers, the
West Virginia Public Service
Commission, the Pennsylvania Public
Utilities Commission and the Energy
Regulatory Commission of Kentucky.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington.
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice-and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 3,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb.
Secretary.
[FR Doc. 79-36175 Filed 11-23-79; 8:45 am]

BILLING CODE 6450-01-U

[Docket No. ER80-84]

Louisville Gas & Electric Co.; Proposed
Tariff Change

November 16,1979.
The filing Company submits the

following:
Take notice that Louisville Gas and

Electric Company (LG&E), on November
9, 1979, tendered for filing proposed
changes in its Interconnection
Agreement between LG&E and
Tennessee Valley Authority (TVA),

designated Louisville Gas and Electric
Company FERC Rate Schedule No. 28.

The purpose of this filing is to
increase the demand charge for Short
Term Power as set forth on Service
Schedule C from 60¢ per kilowatt per
week to 70€ per kilowatt per week.

Copies of the filing were served upon
TVA and the Energy Regulatory
Commission of Kentucky.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission.
825 North Capitol Street, NE.,
Washington, D.C. 20428, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8,1.10). All such
petitions or protests should be filed on
or before December 7,1979. Protests will
be considered by the Commission in
determining the appropriate action to be
taken but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection..
Kenneth F. Plumb,
Secretay.
(F Doc. 79-3M"8 Filed 1-23-., US am]
BIlWNG CODE 6450-01-M

[Docket No. RE8O-3]
Madison Gas & Electric Co.;
Application for Exemption
November 15,1979.

Take notice that Madison Gas and
Electric Company (MOE). on October 30,
1979, filed an application for exemption
from certain requirements of Part 290 of
the Commission's regulations (Order 48,
44 FR 58687). Exemption is sought from
the requirement to file, on or before
November 1,1980, information on the
costs of providing electric service as
specified in Subparts B, C, D. and E of
Part 290 of the Commission's regulations
issued pursuant to Section 133 of
PURPA.

In its application for exemption, MGE
states that it should not be required to
file the specified data for the following
reasons:

(1] On May 31,1979, MGE filed an
application with the Public Service
Commission of Wisconsin (PSCW) for
authority to increase its electric and
natural gas rates. By virtue of Section
290.103 of the regulations, this filing may
be considered an alternative method of
fulfilling the filing requirements of
Subparts B, C, D, and E of the
regulations.

(2) To require MGE to file information
in addition to that which is already
available (MGEs filing with PSCW for
authority to increase its electric and
natural gas rates) and in line with the
intent of Section 133 would not carry out
the purposes of the section. The
purposes of Section 133 will continue to
be served by existing rules of PSGW.

(3) Regardless of whether the PSCW
uses MGE's 1979 test year filing or a
1980 test year. providing the information
required in Subparts B. C, D, and E
would serve no useful purpose to
anyone in MGE's curr6nt rate
proceeding or-any future proceeding.

Copies of the application for
exemption are on file with the
Commission and are available for public
inspection. The Commission's
regulations require that said utility also
apply to any State regulatory authority
having jurisdiction over it to have the
application published in any official
State publication in which electric rate
change applications are usually noticed.
and that a summary of the application
be published in newspapers of general
circulation in the affected jurisdiction.

Any person desiring to present written
views, arguments, or other comments on
the application for exemption should file
such information with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington.
D.C. 20426, on or before January 4.1980.
Kenneth F. Plumb,
Secretary
[FR Doe. 79-=3o77 Fil-d 12-3-M &43 =m]

BILI.NG CODE 6450-01-,

[Docket No. RP80-421

Michigan Wisconsin Pipe Line Co.;
Filing of Revised Tariff

November 1, 1979.
Take notice that Michigan Wisconsin

Pipe Line Company (Michigan
Wisconsin) on November 7,1979,
tendered for filing Second Revised Sheet
Nos. 39 through 44, Original Sheet Nos.
7a. 43a. 43b and 43c to its FERC Gas
Tariff, Original Volume No. 1. The
proposed Tariff Sheets reflect
compliance with the incremental pricing
provisions of theNGPA and
Commission Regulations promulgated
thereunder.

Copies of this filing have been mailed
to each of Michigan Wisconsin's
jurisdictional customers and to
appropriate State Commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street N.E.. Washington, I
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D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 3,
1979. Protests will be considered by the
Comuiiission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and available for
public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doec. 79-36178 Filed 11-23-7. 8:45 aml

BILLING CODE 6450-01-M

[Docket No. RP80-37]

Mid Louisiana Gas Co.; Proposed
Change in Tariff-
November 15,1979..

Take notice ihat Mid Louisiana Gas
Company (Mid Louisiana) on November
5,1979 tendered for filing as a part of
First Revised Volume No. 1 of its FERC
Gas Tariff the following tariff sheets:
Third Revised Sheet No. 26a
Fifth Revised Sheet No. 26b
Third Revised Sheet No. 26c
Third Revised Sheet No. 26d
Original Sheet No. 26d.1
Original Sheet No. 26d.2
Original Sheet No. 26d.3
Original Sheet No.-26d.4 -.

Mid Louisiana states that the filing is
to comply with Commission Order No.
49 issued at Docket No. RM79-14.
Specifically, Section 19 of its tariff has
been changed to include provisions for
the calculation of incremental pricing
adjustments in its PGA rate
adjusiments. In addition, Mid Louisiana
revised Section 19.10 Carrying Charges
to comply-with the Commission's
Regulations in Order No. 47 at Docket
No. RM77-22.

Mid Louisiana has requested a waiver
of notice requirements so as to permit
the proposed tariff sheets to become
effective December 1, 1979.

Any person'desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in 4ccordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8,1.10]. All such
petitions or protests should be'filed on
or before November 29, 1979. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to malke

protestants parties to the proceeding.
Any person wishing to become a party
must file apetition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary,
[FR Doc. 79-36179 Filed 11-23-7M. 8:45 am]

BILLING CODE 6450-01-M

[Docket No. RE80-5]

Montana-Dakota Utilities Co.;

Application for Exemption

November 1'5 1979.
Take notice that Montana-Dakota

Utilities Company, on October 30,1979,
filed an application for exemption from
Certain requirements of Part 290 of the
Commission's regulations (Order 48, 44
FR 58687). Exemption is sought from the
requirement to file, on or before
November 1, 1980, information on the
costs of providing electric service as
specified in Subparts C, D, and portions
of Subpart E of Subchapter K, Part 290 of
the Commission's regulations issued
pursuant to Section 133 of PURPA, for
only Montana-Dakota Utilities
Company's Sheridan, Wyoming, electric
system.

'In its application for partial
exemption, Montana-Dakota Utilities
Company (MDT) states that it should
not be required to file the specified data
for the following reasons:-

(1) The Sheridan, Wyoming, electric
system is completely isolated from
MDU's interconnected electric system.

,(2] MDU purchases all power-
requirements for the Sheridan system
from Pacific Power and Light Company.

(3) Much ofthe data required relates
to the facilities of Pacific Power and
Light Company."

Copies of the application for
exemption are on file with the
Commission and are available for public
inspection. The Commission's
regulations require that said utility also
apply to any State regulatory authority
having jurisdiction over it to have the
-application published in any official
State publication in which electric rate
change applications are fisually noticed,
and that a summary of the application
be published In'newspapers of general
circulation in tlfe affected jurisdiction.

Any person desiring to present written
views, arguments, or other comments on
the application for exemption should file
such information with the Federal
Energy Regulatory Commission, 825

North Capitol Street, N.E., Washington,
D.C. 20426, on or before January 4, 1080.
Kenneth F. Plumb,
Secretary.
(FR Doe. 79-30a180 Filed 11-23-79 8:45 aml

BILLING CODE 6450-01-U

[Docket No. RP78-78]

Natural Gas PFpeline Co. of America;
Filing of Revised Tariff Sheets
November 15,1979.

Take notice that on November 7, 1970
Natural Gas Pipeline Company of
America (Natural) tendered for filing
revised tariff sheets for Third Revised
Volume No. 1 and Second Revised
Volume No. 2 of its FERC Gas Tariff,

Natural states the revised tariff .
sheets, filed pursuant to the applicable
provisions of the Stipulation and
Agreement accepted and approved by
Commission letter order issued October
4, 1979, at Docket No. RP78-78, set out
the rates effective as of December 1,
1978, January 1, 1979, March 1,1979,
April 1, 1979, and September 1, 1979,
along with thb required amendment to
Natural's PGA as provided for in Article
XVI.

Copies of this filing were served upon
the company's jurisdictional customers

- and interested parties to Docket No.
RP78-78.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N. E., Washington,
D. C. 20426, in accordance with Section
1.8 and 1.10 of the Commission's Rules
of Practice and Procedures (18 CFR 1.0,
1.10). All such petitions or protests
should be filed on or before November
29, 1979. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
(FR Doc. 79--38181 Filed 11-23-79. 8:45 aml

BILIN CODE 6450-01-U

[Docket No. RP79-71]

Natural Gas Pipeline Co. of America;
Application To Withdraw Rate
Increase Filing
November 15, 1979.

Take notice that on November 7,1970,
Natural Gas Pipeline Company of
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America (Natural) filed an application to
withdraw its suspended rate increase
filing of May 31,1979.

Natural states that its application for
withdrawal has been made pursuant to
Article XVI of the settlement agreement
in Docket No. RP78-78 approved by
Commission letter order dated October
4, 1979. Since no application for
rehearing of the Commission's order
approving the Docket No. RP78-78
settlement was filed by November 5,
1979, the Commission's Order is now
final and nonappealable.

Copies of this filing were served upon
the company's jurisdictional customers,
interested state commissions, and
interested parties to Docket No. RP79-
71.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protestwith the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E. Washington,
D.C. 20426, in accordance with Section
1.8 and 1.10 of the Commission's Rules
of Practice and Procedures (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before November
29,1979. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to mak-protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with-the Commission and are available
for public inspection.
Kenneth F. Plumb,"
Secretary.
FR Do. 79-50182 Filed 11-23-79, &45 am]
BILLING CODE 6450-01-U

[Docket No. ER80-91]

Northern Indiana Public Service Co.;
Proposed Tariff Change

November 16,1979.
The filing Company submits the

following:
Take notice that Northern Indiana

Public Service Company, on November
13, 1979, tendered for filing twelve (12)
Assignment of Power Contracts from
-1welve (12) individual Rural Electric
Membership Corporations to Wabash
Valley Power Association, Inc., and
twelve (12] Consent to Assignment
executed on behalf of Northern Indiana
Public Service Company.

Said twelve (12] Assignment of Power
Contracts provide for the assignment
and transfer to Wabash Valley Power
Association, Inc., all of the rights, title
and interest which each of the twelve
(12) individual Rural Electric
Membership Corporations have in the

Power Contracts (Agreement for Supply
of Electric Energy for Resale] with
Northern Indiana Public Service
Company.

Copies of the filing were served upon
Wabash Valley Power Association Inc.,
and the Northern Indiana Public Service
Company.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20426, in Efccordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 7,
1979. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR D=c.72-=883 Flie 1X-3-t aAS am
BILLING CODE 6450-0-M

[Project No. 1121]

Pacific Gas & Electric Co.; Application

for Amendment of License

November 15, 1979.
Take notice that an application for an.

amendment of license was filed on July
10,1979, under the Federal Power Act
(16 U.S.C. § § 791(a]-825(r)), by the
Pacific Gas and Electric Company
(applicant) for the Battle Creek Project
No. 1121. The project is located on the
Cross Country Canal in Shasta County
near Manton, California.
Correspondencewith applicant
regarding the application should be sent
to: Mr. W. M. Gallavan. Vice
President-Rates and Valuation, Pacific
Gas and Electric Company, 77 Beale
Street San Francisco, California 94106.

The applicant seeks to amend the
project license to authorize construction
of the proposed Volta 2 Hydroelectric
Plant. which would consist ofi (1) a 4-
foot-diameter, 492-foot-long steel
penstock to be located parallel to and
about 15 feet from a pipe section of the
Cross Country Canal, and that would
receive water from the canal: (2) a semi-
indoor type powerhouse containing a
1,000-kW generating unit that would
discharge water back into the canal; and
(3) a 1,500-foot-long, 12-kV pole-type
transmission line to be located within
the penstock-pipeline right-of-way,

connecting the powerhouse with the
non-project Manton Branch of the Volta
1101 distribution line.

The new unit would develop energy
that is now being lost in an energy
dissipation device within the conduct
system. This energy would enter
applicant's distribution system to serve
existing and future customers. No land
outside the existing project boundary
would be occupied by the new facilities.

Anyone desiring to be heard or to
make any protest about this application
should file a petition to intervene or a
protest with the Federal Energy
Regulatory Commission, in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR § 1.8 or § 1.10 (1979).
Commenti not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does notbecome a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before December 31,1979. The
Commission's address is: 825 North
Capitol Street, NE., Washington, D.C
20428. The application is on file with the
Commission and is available for public
inspection.
Kezmeth F. Plumb,
Secretary.
IMX liM 79-NIBI Pged ll-Z-7ft&45a1
5t.G COOE 6458-01-M

[Docket No. SA-80-261

Utah Gas Service Co.; Application for
Adjustment
November S, 1979.

On November 6,1979 Utah Gas
Service Company filed with the Federal
Energy Regulatory Commission an -
Application for an Adjustment under
Order Nos. 24 and 49 wherein Utah Gas
Service Company seeks not to apply the
incremental pricing provisions of the
Natural Gas Policy Act of 197& Utah
Gas Service Company asserts that the
implementation of these incremental
pricing provisions will create a special
hardship, inequity and unfair
distribution of burdens to all of its
customers. The application also requests
temporary relief in the event the
Commission is unable to complete final
action by December 31,1979.
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The procedures applicable to the
conduct of this adjustment proceeding
are found in Sec. 1.41 of the
Commission's Rules of Practice and
Procedure, Order No. 24 issued March
22,1979.

Any person desiring
this adjustment procee
petition tointervene in
the provisions ofSec.,1
to intervene must be ft
December 11, 1979..
Kenneth F. Plumb,
Secretarzy, '
[FR Do . 79-30185 Filed 11-23-9;
SIUN, CODE 6s4-01-U.

[Projept No. 814]

Utah Power & Light C
Annual License(s)

November16, 1979.
On June 27, 1977, Uta

Light Company, Licens
Project No. 814, lobated
Riyer in Beaver County
application for a new I
to the Federal Power A
.Conmission regulation

The license for Proje
issued effective Septen
period ending August 3
to authorize the contin
maintenance of the pro
Commission action on
application, it is appro
public interest to issue
to Utah Power and Lig]
* Take notice that an

been issued to Utah Po
Company for the perio
1979 to August 31, 1980
takeover, or until the is
license for the project,
first, for.the continued
maintenance of the Bei
814, subject, to the term
of the original license.
notice that if Federal t
issuance of a new licei
*place on or before Aug
new annual license wi
year thereafter, effecti'

•each year, until such t
takeover takes place o
issued, without further
given by the Commissi
Kenneth F.'Plumb,
Secretary
[FR Doc. 794-36186 Filed 11-23-79,

BIUJNG CODE 6450-01-M

L. .

[Docket No. REBO-9]

Public Utility District No. I of
Snohomish County; Application for
Exemption

November:16,1979.
to' participate in Take notice that Public Utility District
ding-shall file a No. 1 of Snohomish County, on October
,accordance with' 31, 1979, filed an application for .
LAA petitions exemption from certain requirements of

led on or before Part 290 of the Commission's regulations
(Order 48, 44 FR 58687). Exemption is

- sought from the requirement to file, on
orbefore November 1, 1980, informationon the costs of providing electric service

&.45 am] as specified in Subparts B, C, D, andE of
Part290 of the Commission's regulations

" issued pursuant to Section 133 of,
"PURPA. %

'In its application for exemption,
Public Utility District No. 1 of

o.; Issuance of Snohomish County states that it should
not be required to file the specified data
for the following reason:''Compliance is
unlikely to carry out the purposes of

ah Power and Section 133 to any greater degree than
ee for the Beaver the applicant's'present procedures
d on the Beaver - which provide generally comparable
y, Utah filed an information on costs of service on a
icense pursuant timely basis which is readily available
ct nd to everyone concerned,"
s -thereunder, ' Copies, of the application for
ct No. 814 was. 'exemption are on file with the
aber !, 1929,-fora: '5 Commission and are available for public
11, 1979. li order. .inspection. The Commission's
ued operation and regulations require that said utility also'
ject,,pending 'apply to any State regulatory authority
'Licens-ee's having jurisdiction over it to have the
priate and in the application published in any official
an annual license State publication-in which electric rate
ht.Company.' change applidations are usually noticed,

innuaI license has and that a summary of the application
annua iens i ha -be published in newspapers of general
wer and ight circulation in the affected jurisdiction.
d September 1, "Any person desiring to present written
, or until Federal vews, arguments, or other comments on
ssuance of a new- the application for exemption should file'
whichever comes such information with the Federal
'operation and ' Energy Regulatory Commission, 825
aver Project N6.' North Capitol Street, N.E., Washington,
is and conditions,- D.C. 20426- on or before January 11,
Take further' - 1980. "
ikeoveror. Kenneth F. Plumb,
nse aoes not tae Secretary.
ust 31,1980,d a , [FR Do. 79-N
11 be in effect each BLUNG
ve September 1 of
me as Federal
r a new license is '[Docket Nt
notice being South Ge
on. Propose[

November
Take nc

8:35 am] Ntural G
on.Noven
proposed'First Revi

187 Filed U-2-79; &45 am]

6450-01-M

o. RP80-41]

orgia Natural Gas C04
Changes In FERC Gas Tariff

16,1979.
otice that South Georgia
as Company'(South" Georgia]
ber 7,1979, tendered for filing
changes in its FPC Gas Tariff,
sed Volume No. 1, to become

effective December 1, 1979. South.
Georgia states that the proposed tariff
sheets have beefi filed to establish an
Incremental Pricing Surcharge provision,
all in compliance with the Commission's
Order No. 49.

Copies of the filing are being served
upon the Company's jurisdictional
customers and interested state
commissions.

-Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
EnergyRegulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordancewith Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFA 1.8,
1.10). All such petitions or protests
-should-be filed on or before December 3,
1979. Protests will be'considered by the
Commission in determining the
appropriate' action to be taken, but will
not serve to make protestants parties tq
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary,
" Doc? 79-38188 Filed 117W-791 43 Im
BILUNG 9PD9 6450-01-1

[Docket No. RP77-62]

Tennessee Gas Pipeline Co., a Division
of Tenneco, Inc.; Tariff Filing In
Compliance With Settlement
Agreement

November 16,1979.
Take notice that on November 13,

1979, Tennessee Gas Pipeline Company,
a Division of Tenneco, Inc. (Tennessee)
tendered.for filing revised tariff sheets
to its FERC Gas Tariff, to be effective
November 1, 1979, consisting of the
following
Ninth Revised Volume No. 1.
Twenty-Seventh Revised Sheet Nos. 12A and

i 2B~o:

Sixth RevIsed Volume No. 2
Third Revised Sheet No. 141A.
Fourth Revised Sheet Nos. 246D, 247D, 240D,

24gH and 2491
Fifth Revised Sheet No. 245D
Sixth Revised Sheet Nos. 76 and 215
Seventh Revised Sheet Nos. 53, 64 and 77
Efghth Revised Sheet No. 141
Tenth:Revised Sheet Nos. 11. and 12

Tennessee states that Article III of the
Second Stipulation and Agreement
(August 13, 1979) (Agreement) in this
proceeding, which the Co'mmission
approved by its letter 6rder dated
November 6,1979, provided for
Tennessee to ile a $30 million rate
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reduction. Under the terms of the
Agreement, Tennessee states that the
rate reduction would become effective
January 1, 1980, if n6 applications for
rehearing of the November 6,1979 letter
order are filed. However, Tennessee is
proposing to make the tariff sheets listed
above, which reflect the rate reduction,
effective on November 1,1979, on the
condition that the November 6,1979
letter order become final and
nonappealable on December 7,1979.

Tennessee states that copies of the
filing have been mailed to all its
jurisdictional ciustomers, affected State
regulatory commissions and parties to
Docket No. RP77-62.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December 3,
1979. Protests will be considered by the
Commis~ion in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any persons wishing to

* become a party must file a petition to
intervene; provided, however, that any
person who has previously filed a
petition to intervene in this proceeding,
is not required to file a further petition.
Copies of this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-36189 Filed 11-23-M9; 8:45 am]

BILLNG CODE 6450-01-M

[Project No. 28301

Town of Madison Electric Works
Department; Granting Interventions

November 16,1979.
On December 13,1977 the Town of

Madison Electric Works Department
(Madison Electric) filed an application
for preliminary permit for the proposed
Kennebec River Hydroelectric Project.
Public notice of the application was
given setting October 31, 1978, as the
last date for filing protests and petitions
to intervene. Petitions to intervene were
filed on October 31,1978 by both The
Natural Resources Council of Maine, et
al. (NRCM, et al.) and Madison Paper
Corportation.

NRCM, et al. is composed of: the
Natural Resources Council of Maine, a
group dedicated to natural resources
conservation; North Kennebec Regional

Planning Commission, the regional
planning commission for most of the
municipalities that would be affected by
the proposed project; the Sandy River
Watershed Association, a non-profit
membership corporation to encourage

-appropriate conservation, development
and management of the Sandy River
Watershed; and a number of individuals
who own property in, make recreational
use of, or reside in the Sandy or
Carabassett River Watershed. NRCM, et
al. asserts that the substantial interests
it represejats will be adversely affected
by the proposed project. In its petition to
intervene, NRCM. et a. also requested
that the application of Madison Electric
be denied with prejudice to the
submission of a revised application
reflecting "adequate coordination and
consultation with all relevant State and
regional commissions and agencies" and
accompanied by "an initial or
preliminary environmental assessment."
This notice disposes only of NRCM, et
al.'s request for status as an intervenor.

Madison Paper Corporation operates
a pulp and paper mill at Madison, Maine
and operates two licensed hydroelectric
projects on the Kennebec River (FERC
Nos. 2364 and 2365). The site of the
Madison Hydroelectric Plant, one of the
developments proposed in the Kennebec
River Hydroelectric Project, would be
within the boundaries of Madison
Paper's Abenaki Project, FERC No. 2364.
It is Madison Paper's position that, as
the licensee for the Abenaki Project it
should have a first priority over all
others to develop further its project so
long as such priority does not prevent
the prompt economical development of
the resource. In an amendment to its

'petition to intervene filed March13,
1978, Madison Paper moved that the
Commission reject the application of the
Town of Madison Electric Works
Department for Project No. 2830 and rule
that no applications for preliminary
permits related to the Abenaki Project,
FERC No. 2364, will be entertained so
long as the licensee is actively pursing
further development of its project.
Should the Commission decide not to so
rule, Madison Paper seeks a preliminary
permit as set forth in its "conditional"
application for preliminary permit filed
March 13,1979.' This notice addresses
only Madison Paper's request for
intervention in this proceeding.

It appears that the public interest ma
be served by granting the The Natural
Resources Council of Maine, et al. and

' On April 12.1979, Madison lecdc filed a
response to Madison Papers amendment of its
petition to Intervene. The substance of that
response did not address the question of
Intervention. but was directed to the additional
relief requested by Madison Paper.

Madisoh Paper Corporation intervention
in this proceedin&.

Pursuant to Section 3.5(a) of the
Commission's Rules of Practice and
Procedure (Rules), 18 CFR § 3.5(al
(1978), as promulgated by Federal
Energy Regulatory Commission
Rulemaking RM78-19 (issued August 14,
1978) amended in Docket No. RM79-59
(uly 23,1979), the above petitioners are
permitted to intervene in this proceeding
subject to the Commission's Rules and
Regulations under the Federal Power
Act. Participation of the ntervenors
shall be limited to matters affecting
asserted rights and interests specifically
set forth in their petitions to intervene.
The admission of the intervenors shall
not be construed as recognition by the
Commission that they might be
aggrieved by any order entered in this
proceeding.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-,M3 FMed I1-Z-79: 8:45 am
DIING CODE 5450-01-U

[Docket No. ERSG-801

Virginia Electric & Power Co4 Filing

November 15, 1979.
The filing company submits the

following-
Take notice that on November 9,1979,

the Virginia Electric and Power
Company (VERCO) tendered for filing a
request for a new delivery point in
Albermarle County, Virginia which has
been designated Schuyler Delivery
Point. The projected connection date for
this delivery point is a datain
December, 1979.

VEPCO requests that the Commission
allow the Schuyler Delivery Point
Supplement to become effective on the
date the facilities are connected with the
understanding that they will notify the
Commission of the effective date to be
placed in each copy of the supplement.

VEPCO states that there will be no
significant increase in the unit cost of
electricity to the Central Virginia
Electric Cooperative as a result of the
plannid connection of facilities and
therefore, request a waiver of the
required billing data.

Any person desiring to be heard or to
protest said filing should file a protest
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, in
accordance with Sections 1.8 and 1.10 of
the Commission's Rules of Practice and
Procedure (18 CFR 1.8,1.10). All such
protests should be filed on or before
December 4,1979. Protests will be
considered by the Commission in
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determining the appropriate actions to
be taken. Copies of this fling'are on file
'with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Do. 7930191 Filed 11-23-79; 8:45 nl -

BILING CODE 6450-01-,

[Docket No. ER8O-81]

Virginia Electric Power Co.; Filing
November 15,1979.. ,

Take notice that on November 8, 1979,
Virginia Electric Power Company
(VEPCO) tendered for filing a -
supplement to the Company's FERC
Rate Schedule No. 83--81 with Prince
William Electric Cooperative (PWEC).

VEPCO states that it has installed and
will own and maintain additional 69 kV
substation bus-work at the Harrison
Delivery Point as requested by PWEC.
VEPCO further states that the excess
substation facilities were requested to
serve PWEC's 69 kV excess feeder
circuit

VEPCO requests an effective date of
December 6, 1977, and therefore -
requests waiver of the Commission's'
notice requirements.

Any person desiring to be heard or to
protest said filing should file a j etition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or beforeDecember4,
1979. Protests will be considered by the
Commission in determining the -
appropriate action to be taken, but will
not serve to make protestants parties tO
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on Ale
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretar. '-

E F D=c. 79-36192 Filed 11-23-79; 8:45 am]
BIWLNG CODE 6450-01-M

[Docket No. ER8O-85]

Wisconsin Power & Light Co.; Filing
.Wholesale Power Agreement
November 16,1979.

The filing Company submits the
following: "Take notice that on'November 9,1979b"
Wisconsin Power and Light Company -

(WPL) tendered for filing a Wholesale
Power Contract dated November 1,1979,

between the City of Wisconsin Dellb
and Wisconsin Power and Light
Company. WPL states that this contract
will supersede'an existing contract for
wholesale electric service dated
October 9, 1:72 '

WPL requests a proposed effective
date of May 4, 1979.

WPL states that a copy of the
Wholesale Power Contract and the filing
have been sent to the City of Wisconsin
Dells.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission,- 825
North.Capitol Street, N.E., Washington,
D.C..20426, in accordance with
Paragraphs 1.8 and 1.10 of the'
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before December 7,1979. Protests will
be considered by the Commi'.sion in
determining the appropriate Action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any persons wishing to become a part
must file a petition to intervene. Copies'
of this filing are on file with the -
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 79-'193 Filed 11-23--79; 645 am]
BILLING CODE 6450-01-M

[Docket No. ER8O-831

Wisconsin Public Service Corp.; Filing

Novembef 15,1979.
The filing Company submits the

following:
Take notice that Wiscbnsin Public

Service Corporation (WPSC) on
November'9,1979, tendered'for filing
Annual Contract Demand Quantities'of
Manitowoc, Wisconsin. This Agreement
will revise the Contract Demand
'Quantities for peak load, intermediate

'load and base load in accordance with
the Agreement including'the
ienomination of demand as'pr6vided for
in 'Article M of the Settlement
Agreement of Docket No. ER78-506,
Federal Energy Regulatory-Commission
Approval Letter Dated October 15, 1979.

1 Copies of this filing were served upon
the City of Manitowoc.

'The Agreement is to be effective
immediately. * -

Any person desiring to be heard or to.
protest said filing should file a petition
to intervene or protest with the Federal

-Enbrgy Regilatory Commission, 825 -
North'Capitol Street; NE., Washington,
D.C.'20426, in accordance with Sections

1.8 and1.10 of the Commlsslon's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before Decbmber 4,
1979. Protests will be taken, but will not
serve to make protestants parties, to the
proceeding. Any person wishing to ,
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,'
Secretary.
[FR Doc. 79-30194 Filed 11 843 am]

BILLING coo 6450-01-

ENVIRONMENTAL PROTECTION

AGENCY

[FRL 1365-51

Ambient Air. Monitoring Reference and
Equivalent Methods; Amendment to
Equivalent Method for SO,

Notice is hereby given that EPA, In
accordance with 40 CFR Part 53 (40 Mg
7044, February 18,1975), has approved
an amendment to S02 equivalent
method number EQSA-0877-024
(Federal Register, Vol, 42, page 44264,
September 2,1977). While the
designation number of the method
remains the same, the method
identification is amended as follows:

EQSA-0877-024, "ASARCO Model 500
Sulfur Dioxide Monitor", operated on a
0-0.5 ppm range; or "ASARCO Model 000
Sulfur Dioxide Monitor", operated on a
0-1.0 ppm range. (Both models are
ideqtical except the range).

This methodis available from
ASARCO Inc, 3422 South 700 West Salt
Lake City, Utah 84119.

This change is made in accordance
with 40 CFR 53.14, based on additional
information submitted by the applicant
subsequent to the original designation
(42 FR 44264, September 2,1977). As a
designated equivalent method, this
method is acceptable for use by States
and other control agencies for purposes
which require use of a reference or
equivalent monitoring method.

Additional information concerning the
use of this designated method may be
obtained from the original Notice of
Designation (42 FR 44264) or by writing
to: Director, Environmental Monitoring
Systems Laboratory, Department E
(MD-77), U.S. Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711. Technical questions
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concerning the method should be
directed to the manufacturer.
November 14.1979
Stephen J. Gage,
AssistentAdministratorforResearch and
Development. ,
FR Doc. 79-3629 Filed 11-23-9; 8:45 am]

BILLNG CODE 6560-01-1

[OTS-53007; FRL 1365-4J

Premanufacture Notices Status Report
for October 1979
AGENCY: Environmental Protection
Agency (EPA or the Agency).
ACTION: Monthly Summary of
Premanufacture Notices.

SUMMARY: Section 5(d)(3) of the Toxic
Substances Control Act (TSCA) requires
EPA to publish a list in the Federal
Register at the beginning of each month
reporting the premanufacture notices
(PMN's) pending before the Agency and
the PMN's for which the review period
has expired since publication of the last
monthly summary. This is the report for
October 1979.
DATE: Any person who wishes to file
written comments on a specific chemical
substance should submit those
comments no later than 30 days before
the expiration of the applicable notice
review period.
ADDRESS* Written comments should
bear the PMN number of the particular
substance and should be addressed to
the Document Control Office (TS-793),
Office of Toxic Substances, EPA, 401 M
St, SW, Washington, DC 20460.

Nonconfidential portions of the PMN's
and other documents in the public
record are available for public
inspection from 8:00 a.m. to 4:00 p.m.,
Monday through Friday (excluding
holidays), in Room E-447 at the address
above.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert Smith, Premanufacturing
Review Division (TS-794), Office of
Toxic Substances, EPA, Washington, DC
20460, 202/426-8816.
SUPPLEMENTARY INFORMATION: Under
section 5 of TSCA, any person who
intends to manufacture or'import a new
chemical substance for commercial
purposes in the United States must .
submit a notice to EPA at least 90 days
before he begins manufacture or import.
A "new" chemical substance is any
chemical substance that is not on the
inventory of existing chemical
substances compiled by EPA under
section 8(b) of TSCA. EPA first
published the inventory on June 1,1979
(44 FR 28558, May 15, 1979). The section
5 requirements are effective for all new

chemical substances manufactured or
imported for a commercial purpose after
July 1,1979. Once EPA receives a PMN,
the Agency normally has 90 days to
review it. However, under section 5[c) of
TSCA, the Agency may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that such an extension is necessary, the
Agency publishes the reasons for the
extension in the Federal Register.

The monthly status report required
under section 5(d)(3) will identify: (a)
PMN's received during the month; (b)

[FRL 1365-1]

Science Advisory Board;
Subcommittee on Energy-Related
Health Effects Research; Meeting

Under Public Law 92-463, notice is
hereby given that a two-day meeting of
the Subcommittee on Energy-Related
Health Effects Research of the Science
Advisory board will be held on
December 18 and 19, 1979 in Conference
Room 3906-08, U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. The meeting will start
at 9:00 a.m. on December 18,1979.

The purpose of the meeting will be to
review and comment on the Agency's
tentative plans for redirecting certain
portions of the Energy-Related Health
Effects Research of EPA's Office of Air
Quality Planning and Standards
(OAQPS). Specifically, the portion of the
Energy-Related Health Effects Research
Program to be reviewed and discussed,
addresses the health effects of

PMN's received previously and still
under review at the beginning of the
month; (c) PMN's for which the-notice
review period has ended since the last
monthly summary; and (d) chemical
substances that EPA has added to the
inventory since the last monthly
summary.
(Sec. 5 of the Toxic Substances Control Act
(90 Stat. 2012; 15 U.S.C. 2604).

Dated. November 15,1979.
Marilyn C. Bracken,
DepulyAssistantA&ministratorforProgram
Integration and Information.

pollutants from fossil fuel combustion
and complements research carried out
under the Air Health Research Program
(Base Program) of EPA's Office of
Research and Development.

Pertinent background information
follows. This is the second meeting of
the Subcommittee. At an earlier meeting,
on November 13 and 14.1979, the
Subcommittde was briefed on and
discussed (1) programs and needs of
EPA's Office of Air Quality Planning
and Standards (OAQPS) as iegards
health effects of energy-related air
pollutants, (2) relevant aspects of the
Air Health Research Program (Base
Program) of EPA's Office of Research
and Development, and (3) research
carried out or planned under theEnergy- -
Related Health Effects Research
Program. Further meetings of the
Subcommittee will be scheduled if
needed.

The meeting will be open to the

Premanufacture Notices
(S ttis ReFat for Oc0ber 19791

PIAN No. Wwrsyjgetwic n&Am FR dMi~cn Exp~aton date

L Prsmsnufacuex Notices Received Dixig the Month
5AO-1079-O030 . Magnel& ndod wms1 asa*l 44FR5953 (10)1718 De. 30.1979.
5A--107-0035S). 2.W-b4x c , I 44 FR 59954 (10J1779) - Jan. 1.1980.
5AHO-1079-001A- Beonzo. *t o*, btmomo Iu de ro epaet , ,, Jan. 23,19M.

5AHO-1074037(A]. Dodececryl su add.im:oKx* aesec_ Inp r s s . Jan.27,190.
IL Premanufacture Notices Received Preitotwly wd Stl tnder Revkw at the BegirniM of the Uorth -

SAHO1-0979-OOL......... n"ethmns~on/4pchme a~o ger*. 44 Fr5128 (911 8I9)....... Dec. 4.199
BAHO-0970-00 . Potswn sael o p*xcal alphac 4%FR55426(9i26/79._. Dec. 17.1979.

add oligomar.
5AH-0979-M0 -... Amvnim~ salt of Mojtz=ctona a~jhe -.. do.______ Do.

aicid olgom
SAHO-079-OO1 1(A)_... Poly (v-A acette. a-ak acdd. b*%'.ay- 44 FR 57488 (1015Ml)........ Dec.23. 1979

kle docll IMea 2 Wryh-y wy.
late).

.A94-0979-0024 - 2Z."m (4-sedt&I,1-'tbA 8t - 44FR58M(1011 9)_ Dec.25.1979.

SMA0-079-0025id a.2 ( - tt.b*.- .. do.___ _ Do..

Ill PremaM'acture Notices for Which the Notice Review Pedod Neea Erded Sk'ne tVe Last Uont*i Swomzy
SAiI-0779-0004 Arnm sais of &borc acid, 44 FR 44931 (71311791-..... Oct.17. 1979.

WV. Chemilcal Substance That EPA has Added to the bwetory Shnc the Last Monthl Swwnary
6SN-0779-0004 . Ajm*e sa9s of davbmfc ad . 44 FR 44932 f7I31fr9)...

[FR Doc. 79-389 Filed 11-23-7k V8 am
BILLING CODE 6560-01-M
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public. Any member of the public
wishing to.attend or. submit a paper, or
wishing further information, should
contact the Secretariat-Science
Advisory Board (A-101), US.
Environmental Protection Agency,
Washington, D.C. 20460 by c.o.b.
December 13,1979. Please ask forMr.
Kenneth B. Goggin. The telephone
number is (202) 472-9444.
Richard M. Dowd,
Staff Director Science Advisor7lBodrd.
.ovember 20,1979.,
[FR Doe. 79-35301 Filed 11-23-79;, 45 am]

ILLINO COD 6560-01-M

[FRL-1368]

Science Advisory Board; Water Quality
Criteria Subcommittee; Meeting.

Under Public Law 92-463, notice is
hereby given that a meeting of the-
Water Quality Criteria Subcommittee of
the Science Advisory Board will be held
on December 13 and 14.1979, beginning
at 9:00 a.m., in the Shenandoah
Conference RoorAB and C, Ramada Inn
'Rosslyn, 1900 N. FortvMyers Dr..
Arlington, Virginia.

This is the fourth meeting of the
Water Quality Criteria Subcommittee.
The Agenda includes consideration of
the Subcommittee's revision of the draft
report on the methodologies used in the
development of water quality to protect
aquatic life and human health for the 27
specified pollutants, listed in -the Federal
Register, Part V, pages 15926-15981,
March 15, 1979, andfor the 26 specified
pollutants listed in the Federal Register,
Part Il, pages 43660-43697, July 25, 1979,
and on selected criteria documents.

The meeting is open to the public.
Because of the limited seating capacity
of the meeting room, all members of the
public desiring to attend must
preregister no later than December -7,
1979, and receive a confirmed
reservation from Dr. J Frances Allen,.
Staff Officer, Water Quality Criteria
Subcommittee, orMs. Anita:Najera;
(202) 472-9444.

Dated. November 19. 1979.
Richard M.Dowd,
Staff Director Science AdvisoryBba)-d.
[FR Doc. 79-363 0 Filed 11-23-79; &S a]

B1LLNG CODE 6560-01-M

IaL 1366-2]

Virginla.Marine Sanitation Device
Standard; Receipt of Petition

Notice is hereby given that'a petition
has been received from the
CommOnwealth of Virginia requesting 'a
determination by the Administrator,
Environmental Protection Agency,

.pursuant to Section 312M(3) of Pub. L
92-500, as amended by Pub. L 95-217,
that adequate facilities for the safe and
sanitary removal and treatment of
sewage from all vessels are reasonably
available for the waters of certain
portions of the RappahannockRiver and
its tributaries.The area covered by the
petition includes fie Rappahannock
River-from its mouth (determined by a
line extending between Wihdmill Point
and Stingray Point), upstrealii to the
Thomas Downing Bridge at

Tappahannock. and including all creeks,
coves, and estuaries within the speclfed
area.

The Commonwealth of Virginia has
certified that there are seven pumpout
facilities within the area covered by the
petition. In addition, the Commonwealth
has identified an eighth pumpout facility
which is on the north shore of the
Piankatank River, and outside the area
covered by the petition.

The eight pumpout facilities identified
by" the Commonwealth are as follows:

Table I

Nautical
Name of marina Geographic location mes from Operating hours Days

mouth of. per week
river

11J Norview Marna. ...... Ba.. Brd Creek.n Middlesex 1.8 January I o December 31. 6 7County.. am. to 5 pin.(2) Regent Pont Marina .... Locies Creek in Middlesex 9.3 Apr I to October 3 1. 10 7

County. am. to 6 p.m.
43)TdesLodge rna Carter Creek.inLancaster 11,0 Marchl t5oOocembae3l,8 7

County. • am. to 6 pm.
(4) Yankee Point Saloati Maina. Myers Creek. In Lancaster 14.5 March 1 to October 31. 8 7

.County. a. to 9 p.m.
15) UrbannaBridgoMadna-. Urbanna Creek. In Mddlesex 15.8 January Ito December 31, 8 6

County. am. to 5 p.m. (clostd Wed.)
(6) 1tamnna Marine Corp. Maria- Urbanna Creek in Middlesex 15.8 Jenuay 151 Down-Aw 1. 8 6

- County am. o p S . (Closed sun)
(7) Garretts Marina-........ On the south shore of the 29.3 April 1 to November 30, 8 8 6

Rappahannock River. in am. to S p.m. (closed Sun)'
Essex County.

(8) Ruas BoatYardand Marina. Onheorth ahoreofthe 9 Api 15 to November 1. 9 6
Piankatank River, in am. o 4 pm (closed Sat.
Middlesex County. Vid sun.)

It should be noted that Ruark's Boat in a location contiguous to the area
Yard and Marina is located on the covered by the petition, and can provido
Piankatank River, and is 9 nautical miles pumpout facilities for vessels moored in
outside the mouth of the Rappahann9 ck the lower reaches of the Rappahannock
River. The Commonwealth River.
acknowledges that Ruark's Boat Yard- The Commonwealth of Virginia has
and Marina is Outside the area covered further certified the following
by the petition; however, the marina is information pertaining to the eight.

pumpout facilities:
Table II

Available minimum Method of disposal Numbor of vessals Nuter roilan den
Name of Marina water depth at of collected moored of marine Vessels serrIed

mean lowwater sanitary waste pot week

(1) Norview Marina.- '7 ') 112 8
(2) Regent Point Markin 6 () 0 0
(3) Trides.Lodge Maina 6 C) 29 30
(4) Yankee Point Sailboat Marina . 8 B . () 55 3
(5) Urbanna Bridge Marina 7 36 0
(6) Urbanna Marine Corp. Marina- 8 (1) 80 30
(7) Garretrs Marina - - 7 () 40 25,
(8) Runt's BoatYerdand Marina- 8 (') 45 1

* Sanitary wAstes p ed to an onshore holding tark contents of tank removed by seoptc tank conrato.
Sanitary wastes pumped to raw sewage pump station which discharges to Tides Golf Lodge sewage teatment plant

NPDES permit nuntmer VA0029343.
'Sanitary wastes pumpedinto town of Ubanna Sewerage system: NPIDES omi number VA0028263.4

Sanitary wastes pumped to onshore holding tank, which discharges to Town of tkbanna sewerage syster NPDES permit
number VA0026263.

Sanitary wastes pumped to septic tank; contents of tank removed by septic lank contractor.

In addition, the Commonwealth has petition have marine sanitation devices
certified that there are an estimated installed.I
-2298-vessel slips at marinas and other • Finally, the Commonwealth has
places where vessels are moored in the certified that the cost of a pumpout at
area-covered by the petition, and that all seveh of the eight facilities Identified Is
marina slips are filled to capacity, year- five dollars,($5.00); the exception Is the
round. The Commonwealth has Norview Marina, where the charge is

-estimated that 50 percent of the vessels; --eight dollars ($8.00).
moored in the area covered by the

67524
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Comments and views regarding this
request for action may be filed within 45
days of the date of publication of this
notice. Such communications, or
requests for information or a copy of the
applicant's petition, should be
addressed to Joseph A. Krivak, Acting
Director, Criteria and Standards
Division (WH--585), Office of Water
Planning and Standards, U.S.
Environmental Protection Agency, 401 M
Street, S.W. Washington, D.C. 20460.

Dated: November 15,1979.
Swep T. Davis,
ActingAssistantAdministrtor for Water and
Waste Management
[FR Doe. 79-36303 Filed 11-23-79; &-45 am]

BILLING CODE 6560-01-M

[FRL 1366-4]
Availability of Environmental Impact
Statements
AGENCY: Office of Environmental
Review (A-104], U.S. Environmental
Protection Agency.
PURPOSE: This Notice lists the
Environmental Impact Statements (EISs)
which have been officially filed with the
EPA and distributed to Federal Agencies
and interested groups, organizations and
individuals for review pursuant to the
Council on Environmental Quality's
Regulations (40 CFR 1506.9).
PERIOD COVERED: This Notice includes
EIS's filed during the week of November
13 to November 16, 1979.
REVIEW PERIODS- The 45-day review
period for draft EIS's listed in this
Notice is calculated from November 23,
1976 and will end on January 7, 1980.
The 30-day review period for final EIS's
as calculated from November 23,1979
will end on December 24, 1979.
EIS AVAILABIuTY:. To obtain a copy of an
EIS listed in this Notice you should
contact the Federal agency which
prepared the EIS. This Notice will give a
contact person for each Federal agency
which has filed on EIS during the period
covered by the Notice. If a Federal
agency does not have the EIS available
upon request you may contact the Office
of Environmental Review, EPA. for
further information.
BACK COPIES OF EIS'S: Copies of EIS's
previously filed with EPA or CEQ which
are no longer available from the
originating agency are available with
charge from the following sources:
For hard copy reproduction: Environmental

Law Institute, 1346 Connecticut Avenue,
NW, Washington, DC 20036.

For hard copy reproduction or microfiche:
Information Resources Press, 2100 M
Street, NW, Suite 316, Washington, DC
20037.

FOR FURTHER INFORMATION CONTACT:
Kathi L Wilson, Office of Environmental
Review (A-104], Environmental

Protection Agency, 401 M Street, SW,
Washington, DC 20460, (202) 245-3006.
SUMMARY OF NOTICE: On July 30,1979,
the CEQ Regulations became effective.
Pursuant to § 1506.10(a), the 30-day
review period for final EIS's received.
during a given week will now be
calculated from Friday of the following
week. Therefore, for all final EIS's
received during the week of November
13, 1979 to November 16,1979 the 30-day
review period will be calculated from
November 23,1979. The review period
will end on December 24,1979. '

Appendix I sets forth a list of EIS's
filed with EPA during the week of
November 13,1979 to November 16,
1979. The Federal agency filing the ES,
the name, address, and telephone
number of the Federal agency contact
for copies of the EIS, the filing status of
the EIS, the'actual date the MS was filed
with EPA, the title of the EIS, the
State(s) and Countyfies) of the proposed
action and a brief summary of the
proposed Federal action and the Federal
agency EIS number, if available, is listed
in this Notice. Commenting entities on
draft EIS's are listed for final EIS's.

Appendix II sets forth the EIS's which
agencies have granted an extended
review period or EPA has approved a
waiver from the prescribed review
period. The Appendix II includes the
Federal agency responsible for the EIS,
the name, address, and telephone
number of the Federal agency contact.
the title, State(s) and County(ies) of the
EIS, the date EPA announced
availability of the EIS in the Federal
Register and the newly established date
for comments.

Appendix II sets forth a list of EIS's
which have been withdrawn by a
Federal agency.

Appendix IV sets forth a list of EIS
retractions concerning previous Notices
of Availability which have been made
because of procedural noncompliance
with NEPA or the CEQ regulations by
the originating Federal agency.

Appendix V sets forth a list of reports
or additional supplemental information
relatiig to previously filed EIS's which
have been made available to EPA by
Federal agencies.

Appendix VI sets forth official
corrections which have been called to
EPA's attention-

Dated, November 20,1979.
William N. Hedeman, Jr.,
Director,'Office ofE ironmental Review
(A- 104).

Appendix I-EIS'S Filed With EPA During
The Week of November 13 to 15, 2979
DEPARTMENT OF AGRICULTURE

Contact- Mr. Barry Flamm. Director, Office
of Environmental Quality, Office of the
Secretary, U.S. Department of Agriculture,

Room 412-A. Admin. Buildin& Washington.
D.C. 2020, (22) 447-3965.
Forest Service

Final
Sullivan-Salmo Unit Plan, Colville NF,

Boundary County, Idaho and Pend Oreille
County, Wash. November i4. The proposed
action Is the development of a land
management plan for the Sullivan-Salmo
Planning Unit of the Colville National Forest
located in Pend Oreille County, Washington
and Boundary County, Idaho. The major
Issues identified include: (1] Determination of
the planning units contribution toward
renewable resource targets, (2) relationship
of unit management and local industrial and
domestic water uses, (3) recreational
experiences associated with Sullivan Lake,
(4) timber yield and economic stability, (5]
maintenance of winter habitat, and (6)
protection of scientific educational, or
recreational values. (USDA-FS-06--21-79-07).
Comments made by: USDA, DOE, FERC, DOL
EPA. State and local agencies, groups,
individuals, and businesses. (EIS Order No.
91180.)

Tuolumne River Wild and Scenic River
Study, Yosemite NP, Tuolumne County, Calif.,
November 15: Proposed is the designation of
certain segments of th6Tuolumne River
located In Tuolumne County. California. as
units of the National Wild and Scenic River
System. A 92-mile portion of the river, Was
Identified as a possible candidate for wild
and scenic designation. A 62-mile portion of
the river, including an ineligible 8-mile
reservior, within Yosemite National Park is
recommended for inclusion in the system and
Is currently managed as such. The remaining
30-mile portion. including an ineligible 1-miIe
segment within the Tuolumne National
Forest, offer potential for a variety of future
uses. The alternatives consider no action and
inclusion of various portions of the river in
the system. (FEIS-05-16-78-09). Comment
made by: FERC, EPA. USA. COE, State and
local agencies, groups, individuals and
businesses. (EIS Order No. 91163.)

U.S. ARMY CORPS OF ENGINEERS
Contact- Mr. Richard Makinen, Office of

Environmental Policy Attn: DAEN-CWR-P,
Office of the Chief of Engineers, US. Army
Corps of Engineers, 20 Massachusetts
Avenue, Washington, D.C. 20314, (202) 27z-
0121.

Final
Ice Harbor Lock and Dam. O&,M, Snake

River, Franklin and Walla Walla Counties,
Wash., November 13: Proposed is the
operation and maintenance of the Ice Harbor
Lock and Dam on the Snake River, Franklin
and Walla Walla Counties. Washington. The
project is essentially completed with the
exception of some continued recreation
development and provision for fish and
wildlife compensation. The project includes a
navigation lock. a six turbine generator unit
hydroelectric spillway dam. and lake with
associated recreation facilities. Project
operation Is tied to the system of water
resources developments in the Pacific
Northwest. (Walla Walla District]. Comments
made by DOL FERC. DOT, DOC, EPA.
USDA. and State agencies. (EIS Order No.
91154.)
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Draft Supplement: Los Angeles Harbor
Deepening Project, LosAngeles County
Calif., November 14: This statement
supplements a final EIS, No. 61283, filed 8-31-
76. Proposed is the deepening of navigation
,channels and turning basins in the Los
Angeles Harbor, Los Angeles County,
California. Drejged material will be used to
create new land in the Harbor for Port '
development. The alternatives considered
include: i1) No action. [2) lightering. (3) ocean
disposal of dredged material. (4) land
disposal of dredged material and [5) size and
location of landfilL fLos Angeles District).
(EIS Order No, 91158).

DEPARTMENT OF COMMERCE
Contact: Dr. Sidney R. Galler, Deputy

Assistant Secretary, Environmental Affairs,
Department of Commerce, Washington. D.C.
20230, 202-377-4335.

National Oceanic and Atmospheric
Administration.

Draft
Jack Mackerel Fishery of the Pacific, FMP,

Pacific Ocean, November 15: Proposed is a
fishery management plan for the jack
mackerel fishery of the Pacific. The
objectives of the plan are: (1) To prevent
overfishing, (?) to.acqieve optimum yield on a
continuing basis, (3) development of
-cooperative international management. (4)
Teduce-conflict between user groups. f5) to
avoid interference with development of the
pacific whiting fishery. (6) to promote
efficiency in the utilization of the jack
mackeral. and {7) to explore the productivity
of the resource through controlled expansion
of the fishery. Optimum yield and the total
allowable level for foreign fishingare
examined. (EIS Order No.9t64.)

Channel Island Marine Sanctuary.
Regulatory, Santa Barbara County, Calif.
November 16: Proposed is the creation of a
marine sanctuary in the waters around thi
northern Channel Islands and Santa Barbara
Island in the northern portion of the Southern
Californld Bight in Santa Barbara County.
California. Through regulatory control the
following activities would be restricted. (1)
Oil and gas operations, (2) discharging. (3]
alteration of construction of the seabed. (4y
navigation and operation of vessels and
aircraft overflights below 1000. feet, and (5)
removal or otherwise deliberately harming
cultural or historical resources.,(EIS Order
No. 91165.).

DEPARTMENT OF ENERGY

Contact: Dr. Robert SteM ActingDirector.
NEPA Affairs Division. Department of
Energy. Mail Station 4G-064. Forrestal Bldg.,
Washington DC 20585 (202) 252-4600.

Final

Residential Conservation Service Program.
Regulatory, Programmatic, November 13:
Proposed is the establishment of the
Residential Conservation Service Program to
Implement Part 1-Title 1 of the National
Eneigy Conservation Policy Act. The program
would require large regulated and
nonregulated utilities with specified
residential sales to prepare and administer
programs for consumer information and

services, including home energy audits,
designed to promote the istallation of energy
conservation and renewable measures in
residential buildings. The range of
alternatives considered for the program
include the scope and duration of post-
installation inspection; scope of installation
standards for loose RU insulation and a
material standard for attic insulation.
Comments made by- EPA, State agencies.
groups and businesses. [EIS Order No. 91153.1
.The Draft E1S for the above EIS was not

filed iIth EPA. The Department of Energy
published a notice of availability in the
Federal Register ofJuly 16,1979 144 FP 41206).

DEPARTMENT OF HUD
Contact Mr. Richard I-. Broun, Director.

Office of Environmental Quality. Room 72.74.
Department of Housing and Urban
Development. 451 7th Street S.W.,
Washington. D.C. 20410 1202).755-6306.

Final
Sauthborough 8 and Pinehurst Planned

Developments El Paso County, Colorado.
November 14: Proposed is the isiuance of
HUD home mortgage insurance for the
Southborough 8 and Pinehurst planned
developments locatedin Colorado Springs, El
Paso County. Colorado. Combined, the
projects willencompass 905 single family lots
and a maximum of 4,343 multi-family units on
approximately25 acres. (HUD-R08--EIS-
79-XIVF.3 Comments made by: DOG, HEW,
COE State and local agencies. (EIS Order
No. 91161.)

Denver Metropolitan Areawide Plan,
several counties, Colo. November 14:
Proposed is the approval of the.Denver
Regional Council of Governments [DRCOG)
regionalgrowth and development plan as he
basis for evaluating future housing
develdpment applications of HUD assisted or
insuredhousing in the Denver metropolitan
area. The counties involved are: Denver,
Boulder, Jefferson, Adams, and Arapahoe.
Approval of the plan would allow HUD to
discontinue its practice of preparing a full EIS
for each proJect unless conditions are found
which have not been dealt with adequately in/
this statement which examines the over all
cumulative impacts of areawide
development. Comments made by-USDA,
DOC DOE, EPA, HEW, DOT, COE, State and
local agencies, groups, individuals and
businesses. fEIS OrderNo. 91099.)

Final Supplement
Shenandoah new community, grant,

Coweta County, Ga., November 16: This
statement supplements a final EtS, No. 25718,
filed 12-6-72 concerning the awarding of a *
discretionary fund grant for the construction
of a water reatment system for the
Shenandoah new community. Coweta
County, Georgia. This supplement discusses a
different system then that examined in the
final EIS. Proposed is the construction of a 2.5
million jallon per day water treatment
system. The construction will involve
additions and improvements to existing
facilitiesincluding npgrading of supply,,
treatment-and distribution facilities.
Comments made by: GSA, EPA USDA, DOE
COE. (ES Order No. 91166.)

DEPARTMENT OF INTERIOR

Contact: Mr. Bruce Blanchard, Director,
Environmental Project Review, Room 4250
Interior Bldg.; Department of the Interior,
Washington. D.C. 20240(20Z) 343-3891,

Bureau of Reclamation

Final

Salt-Gla Aqueduct and Transmission
System, Maricopa and Pinal Counties, Ariz.,
November 13: Proposed is the construction
and operation of the Salt-Gila Aqueduct and
associated electrical transmission system in
Maricopa and Pinal Counties, Arizona. The
aqueduct would convey Colorado River
water from the terminus of the Granite Reef
Aqueduct to the beginning of the Tucson
Aqueduct. Water would enter the aqueduct ut
the Salt-Gila Pumping Plant forebay, be
raised 74 feet and would flow by gravity
through the open, concrete-lined canal for So
miles to service areas. (FES-79-00),
Comments made by: DOE, STAT, USDA,
DOE, FPC, DOT, HEW, DLAB. DOD, ICC,
EPA, DOC, DJUS, AHP, COE,HUD, State and
local agencies, groups, individuals and
businesses. (EIS Order No. 91155.)

TENNESSEE VALLEY AUTHORITY

Contact: Dr. Harry G. Moore, Jr., Acting
Director, Division of Environmental Planning,
Tennessee Valley Authority, 268 401 Building,
Chattanooga, Tennessee 37401 [015) 785--3101
Fl'S 854-3161,

Revised Draft

Mallard-Fox Creek Area Development and
Use, Morgan and Lawerence Counties, Ala..
November 13: Proposed Is a development and
use plan for the Mallard-Fox Creek area on
Wheeler Reservoir in Morgan and Laworence
Counties. Alabama; he TVA owns
approximately 1,950 acres of the area and has
received two industrial requests for portions
of the property which is currently being
managed as a wildlife area. As a xesult, TVA
proposes to make available 44 acres for the
c6nstruction of-a rail barge facility, up to 200
acres for the construction of a plastics

- manufacturing plant and 206 acres for future
industrial use. The remaining 1.500 acres
would be committed to long-term, Intensive
wildlife management. The draft EIS No,
90284, filed 3-16-79 Is replaced by revised
draft No. 91157, filed 11-13-79. IBIS Order No,
91157.)

DEPARTMENT OF TRANSPORTATION

, Contact: Mr. Martin Convisser, Director,
Office of Environmental Affairs, U.S.
Department of Transportation. 400 7th Street.
S.W., Washington. .C. 20590 (202) 42G-4357.

Federal Highway Administration

Final

1-691, Cheshire, Southington and Merldon,
Hartford and New Haven Counties, Conn,
November 14: The proposed action is the
construction of a new section of Interstate
Route 691. passing through the towns of
Southington and Cheshire, Connecticut, This
section ii-approximately 3.5 miles long and
would link the existing 1-691 in Meriden,
Connecticut, with 1-84 at the Southington-
Cheshire town line, thus completing the 1-001
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facility between 1-91 and 1-84. The route
woulibe a four lane, limited access highway
on a new right-of-way. (FHWA-CONN-EIS-
78-02--F.) Comments made by: USDA. DOC.
FEA, EPA, HUD, DOI, DOT, State and local
agencies. (EiS Order No. 91159.)

Final Supplement
Bridge over Missouri River, MT-236,

Winifred FS-1, Chouteau and Fergus
Counties, Mont, November 13: This
statementsupplements a final EIS filed with
CEQ on September 17,1974 (EIS No. 41452).
The purpose of the supplement is to assess
the environmental impacts the project may
have regarding three recent decisions

involving the Wild and Scenic Rivers System.
National Register of Historic Places and the
feasibility of a recommended alternative. The
proposed project Is located in Chouteau and
Fergus Counties, Montana. along the Missouri
River. The proposed bridge will span the
river on route 236 between Big Sandy and
Winifred. (FHWA-MT-4(F)-79-01-FS.)
Comments made by: DOI. AHP, CO. EPA.
USDA. DOT. HEW, local agencies. (ES
Order No. 91156.)

U.S. Coast Guard

Final
Tanker safety and pollution prevention.

regulatory, November 15: Proposed are
amendments to certain pollution prevention
regulations concerning tankersafety and
pollution prevention. These amendments
would implement ship/tanker construction
and equipment requirements imder the
International Conference on Tanker Safety
and Pollution Prevention. and the Port and
Tanker Safety Act These amendments will
apply to both new and existing crude and
product carriers. Comments made by. STAT,
TREA. DOD. DOL DOC, DOT, EPA. State
agencies, groups. (OS Order No. 91162.)

EIS's Fled During the Week of November 13 to 16,1979

tStatmornt TA l indx-y State and County]

State County Stak Statecaf Too Accession No. Dale fied Oi. agency No.

Aiaban:a Lawrenoe Draft. - M lard-Fox cek Area Developnet anadUsa 91157 11-13-79- IVA.
Morgan Draft - MalardoxCrekAea evaopaent and tboe 91157 11-13-79 - TVA.
ro . Ti.nal -. SaX-Ga Aguoduct and Tranwwwan Syslern- 91155 11-13-79 - IXX
Pinal F' na - Salt-G aAgueduct and Tranmrn Syslem - 91155 11-13-79- DOL

Califforr ,, Santa Barbar . Draft - Channel Islad Mi a 91165 11-16-79-.. DC.
Los Angeles , S4p . Los Angeles Harbor Deeening Pro[c.- 91158 11-14-79. COC.
Tuolurne Final - Tuolumne Rher Wild and Scnm Sa*zy, Yos.e 91163 11-15-79- USDA.

NP, Tuoume IW.
Colorado El Paso Final.- Soutborough 8 and Pinehxst Planned Delop- 91161 11-14-79. . -1.J1 .

Several Final - Denvr Metropolan Ar rlde Puan 9109 11-14-79- H.IO.
Connecticut Hartford Final - 1-m1. CheiW*, Sou entgen ana dl Sm-n91159 11-14-79- DOT.

New Haven Final 1- 1, Cha**l. So ,hkon and M-n 91159 11-14-79- DOT.
Georgia Coweta. F Suppl New 91168 11-16-79. HUO.

Idaho oday . .... S anSao Will Plan. Coh-'e _ _ 91180 11-14-79- USDA.
Motan .. . Chouleau F SuppI Bridge Ove Wiaourl Rkw. MT-23 WYiued FS-1 91158 11-13-79- DOT.

FSu pl- BridgeOver MisouRvMT-i Rv 3. .hki dFS-4 91158 11-13-79-_ DOT.
PaciltOcean_ Draft- Jack Mackaral Fshery of the Paci&. FMP- 31164 11-15-79-. DOC.
Prograrmatic 7 Find -.. RedertI Comm-aon Service Progant. . 91153 11-13-79- DOE
Regulatory Draft - Channel Ilnd IUkeSanesamy 91165 11-16-79- DOCL

Final - Residential Coansenv S Paon P roan .. 91153 11-13-79- DOE
Final. TanerSaety and Poluon P 91162 11-15-79- DOT.

Washington Pend Oreale Final Sulvni-Salm Ut Plan. ColvillF . 91100 11-14-79 - USDA
Frank,n Final - Ice Harbor Lockand 0amO0.SW. Rver- 91154 11-13-79 -. COF.
Wal Waft - Find - Ice Had L.ock and Dan 0M. Snalia River- 91154 11-13-79- COE.

Appendix IL-Ed'n/WsaWer of Reiew Pvs oa )S S Fied iO EPA

Date notic
of aveflai,y Wee.,!t Date review

Federal agency conted Tle of EBS Fkrg afaWacceain No. p ad in adension IUnalaes
"Federal
Re-lr

DEPARTUmEr OF THE INTEFORO"

Mr. Bruce lanchard, Dreclor, PNronental roject ReveRm. 1980OCS SlNo62Aand62 Drl21029 , Ocob5.179 Eleraion..-._ Nomeri2S.
4256 kInterior Bldg.. Depwtewit of the ineeor. Wasigton D.C. GuN oflMaeco. 199
20240 (202) 343-3891.

DEPA'TEnw OF ComusiC;a

Dr. Sidney R. GaPr. DeputyAsistamt Secrtary. Envkormnenal Jack Maeral Faheryof the DrMft01184 Hoverrer23. Exlensi.o._ Jauay 1Z
Affairs. Departmet of Commerce, Washir lon, D.C. 20230. Pafic. Fishery Marmigl-em 197 Me 197.
377-4335. Plan. Aperxrot l

C- WondMatlne Sancwy. Draft9115 .. Novent23, E ension .. January23,
Santa Babara Coiziy. 19F79 (See 1979.
CaliOrIna Apperis1).

Appendix t.-ES's Ae IMt EPA Whh Have Be n OloSa& Mfuraw, by the OCrhroAtgency

Date notice
of availabiiry Dale of

Federal agency co rct "Tleft o s FV siek/acmesei No P"bed in Iniswal

None.
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Appendix IV.Nobce of Of al Retracion

Date notico
Federag agecy contact "1ite of EIS Status/number pubrished In Reason for retraction

"Federal
Register'

None.

Appendix V.-A va/lability of Reports/Additionat Informaton Relating to EIS.'s Prewousy Fied &sit EPA

Federal agency1contact Tite of report Date made available to EPA Accession No.

None.

Appendix VL-Offiaaf Correction

Date notice
of avniabilty

Federal agency contact Title of EIS -Fling status/accesson No. publishd In Correction
"Federal

Register"

None.

[FR Doec. 79-3=384 Filed 11-23-7. 8:45 amj
BILLING CODE 6560-01-M

FEDERAL COMMUNICATJONS
COMMISSION

[CC Docket No. 79-138]

American'Telephone &Telegraph Co.,
Revisions to Tariff F.C.C. No.260,
Increased Rates Relating to Common
Control Switching Arrangements
(CCSA): Memorandum Opinion and
Order -

Adopted. November 14, 1979.
Released. November 15,1979.

1. Before the Chief, Common Carrier
Bureau are motions filed October :17,
1979, and October 29, 1979; in the above
proceeding by the Ad Hoc
Telecommunications Committee
("Committee") and the General Services
Administration (GSA) seeking to compel
the American Telephone and Telegraph
Company ("AT&T") to produce certain
information and data within 14 days.-'
Should this motion be granted, the
Committee further requests an extension
of time in which to file its reply case ,
until four weeks after the information
has been provide by AT&T. For reasons
to be discussed we find that some of the
information requested will aid us in fully
exploring the issues and accordingly
will allow a number of the requests to
be served upon AT&T. [See 44 FR 63573.,
November 5, 1979]

'Also before the bureau are oppositions to both
motions filed by AT&T and a reply to AT&T's
opposition filed by the Committee;

Background

2.- This proceeding has its genesis in
tariff revisions filed by AT&T which
purport to raise the earnings level of
common control switching arrangements
(CCSA) service from 4.44 percent to a
level closer to the company's authorized
rate of'return. By Oider FCC 79-330, 72
FCC 2d 313 (1979), the Commission
allowed the filing to go into effect but
initiated the present limited
investigation into proposed investment
,shifts away from CCSA and certain of
AT&T's support information. However,
because of the limited nature of the
questions involved, the Commission
found no need to conduct its
investigation as a formal evidentiary
hearing. Rather, it found conduct of a
"paper" proceeding would be the most
efficient approach under the
circumstances. Id. at 322-23: Moreover,
the Commission delegated authority-to
the Clef; Common Carrier Bureau to
"reqmre the submission of additional
information, make further nquines, and
modify dates and procedures, if'
necessary, to provide for a fuller record
and more efficient proceeding." Id. at
324.

3. On September 27,1919 and October
4, 1979, GSA and the Committee served
their respective information requests
upon AT&T. AT&T refused to respond,
contending that the Comnission had not
contemplated the use of discovery type
procedures in tis investigation.

Accordingly. the Committee and G A
proceeded to file the motions before us.

Discussion
4. As a general matter, we agree with

AT&T that the specific pleading cycle
which the Commission fashioned here
was not intended to include even limited
discovery.2 As such, It was
unquestionably improper for the
Committee and GSA to have tendered
information requests to AT&T without
first having moved the Bureau for an
appropriate modification of procedures,
Notwithstanding these infirmities,
however, we have determined to treat
them, on our own motion, as requests to
engage in limited discovery and to
modify procedures.

5. We have carefully reviewed the
information requests and the
justification provided by the parties to
determine whether the modification
sought will result in a fuller exploration
of the issues without undue delay. In
this regard, we are persuaded that a
number of the questions may elicit
information relevant to the central
issues of this limited inVestigation.3

2Sea 72-FCC 2d at 324. The Commission also left
open the possibility of oral cross-examination
before an administration law judge upon a showing
of a substantial dispute over facts critical to the
resolution of the issues involved, See 72 FCC 2d at
323. note 15. No such request or showing has been
made by any party, however.

3The Commissoi has clearly stated that the
focus of this proceeding will be primarily on
determining the validity of the planned Investment
shifts and, secondarily, on analyzing the revenue/
cost projections. 72 FCC 2d at 323.
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Moreover, we find that circumstances
"warrant a brief delay in this proceeding
to obtain this ifformation. Accordingly,
we have attached to this order, as
Appendix A, references to those
questions which we will permit GSA
and the Committee to serve upon AT&T.

6. Accordingly, itis ordered that the
General Services Administration, on
behalf of the Executive Agencies of the
United States, and the Ad Hoc
Telecommunications Users Committee
may serve information requests,
consistent with the foregoing opinion,
upon AT&T, within three f3] days of the
release of this order.

7. It is further ordered that AT&T shall
respond to the requests for additional
information which are attached to this
order as AppendixAandserved uponit
either by the General Services
Administration or the Ad Hoc
Telecommunications Users Committee,
within thirty (30) days of the release of
this order.

8. It is further ordered that the date for
the filing of reply cases in this
proceeding is extended until thirty (30)
days-after AT&T submits its response to
the information requests.

Federal Communications Commission.
Thomas J. Casey,
Deputy Chief, Operations, Common Carrmer
Bureau.

Appendix A-Requests for Additional
Information, Designated by the Number of the
Questions as They Appear in the Respective
Motions
A. General Services Administration:

(1] 2[a)
(2] 2(b), use perdentage
(3] 3[a)
(4) 3(b), use percentage
(5)4
(6)7

B. Ad HocTelecommunications Users
Committee:

(7) 1, page 2
(8) 3 (a]. (b], (c). fd). (e]. page 2
(9) 12(a). provide copies only of market

studies submitted byAD, page a
(10) 13 (a). (b), page 7
(11) 14 a). (b). c]. page 7
(12) 15 (a), 1b), (c), pages 7-8
(13] 18(a), page 9
(14) 7(b), exclude internal documents, page

11
(15) 1(ai. (b). [IV), page 12
(16) 1[a), (b), (V). pages 12-13
(17) 2 (a), (b),page14
(18) 3(a), pages 14-15
(19) 2, page 16
(20) 3, page 16
(21) 4, page 16
(22) 5, page 1-
(23) 6. page 17

[FR Doc. 79-33 Fei21-M3-'r. m1
5P.LING CODE 6712-01-M

[BC Dockets No=. 79-291 and 79-292; Fle
Nos BPH-10,442 and BPH-10,469]

Nevada County Broadcasters1 Inc., and
Mother Lode Broadcasting Co.;
Applications for Construction Permits

In the matter of applications for
constructionpermits of Nevada County
Broadcasters, Inc., Grass Valley,
California (BC Docket No. 79-291, File
No. BPH-10.,42]; Req: 94.3 Mfz
Channel No. 232A, 487 watts (H&V); 784
feet and Jack J. Lawson, d/b/a Mother
Lode Broadcasting Company. Grass
Valley, California (BC Docket No. 79-
292, File No. BPH-10.409); Req: 94.3
MHz; Channel No. 232A. 560 watts
(H&V]; 680 feet: memorandum opinion
and order designating applications for
consolidated hearing onatated Issues.

Adopted: October 31 1979. Released
November 19, 979.

1. The Commission, by the Chief,
Broadcast Bureau, acting pursuant to
deleiated authority, has under
consideration the above-captioned
mutually exclusive applications.

2. Analysis of the financial data
submitted by Nevada County
Broadcasters, Inc. (Nevada County)
reveals that $46,144 will be required to
construct and operate the proposed
station for three months, itemized as
follows:

Loan mkg 00.

OpraGrg costs (3 M" 12,000

T- ! - a  
.4,1'44

Nevada County plans to finance
construction and operation with the
following funds: loan from Gold Country
Bank, $30.000, and profits from the
operation of station KNCO(AM],
$20,000. However, the balance sheet of
Nevada County, as at June 30,1979
shqws that current and liquid assets
($4,795) are exceeded by current
liabilities ($141,972). Although. Nevada
County states that net earnings for the
six month period ending June 30,1979
total $26,309, Nevada's net loss in 1978
and negative net worth as of June 30,
1979 raise a substantial question as to
whether funds to cover the costs of
construction and operation will be
available. Accordingly, a limited
financial issue will be specified.

3. Jack J. Lawson, d/b/a Mother Lode
Broadcasting Company (Mother Lode]
has failed to comply with the
requirements of the Primer on
Ascertainment of Community Problems
by Broadcast Applicants, 27 FCC zd 650,
21 RR 2d 1507 (1971). From the
information before us, it appears that
the applicant failed to provide a.

description of the composition of Grass
Valley, including such dataas are
necessary "to indicate the minority,
racial or ethnic breakdown of the
community, its economic activities,
governmental activities, public service
organizations, and any other factors or
activities that make the particular
community distinctive." (See Question
and Answer 9 of the Primer.) It also
appears that Mother Lode has failed to
survey leaders of significant population
groups, as required by Question and
Answer 10 of the Primer. For example,
the applicant has omitted leaders of the
following community elements:
agriculture; charities; civic, social and
fraternal organizations; consumer
services; labor, military, minorities and
ethnics; women; youth and students;
professinals; and recreation. In
addition, the application fails to indicate
whether other major communities are
within the proposed service contours
and include interviews with leaders who
can be expected to have a broad
overview of the problems and needs of
these communities. Mother Lode has
also failed to show that members of the
general public were contacted by
principals, employees or prospective
employees of the applicant, or by a
professional research or survey servic,
as required by Question and Answer
11(b) of the Primer. The statement of the
methodology employed in the general
public survey is insufficient to allow us
to determine whether the required
random sample was, in fact, achieved in
compliance with Question and Answer
13 (b) of the Primer. Moreover, Mother
Lode has failed to state the dates on
which the community leader and general
public surveys were held, as required to
assure compliance with Questions and
Answers 2 and 15 of the Primer. Lastly,
Mother Lode has omitted the anticipated
time segment (e.g, 9:30 a.m.], duration
(e.g., one hour) and frequency (e.g.,
daily) of the programs it proposes to
broadcast to meet the needs of the
community. (See Question and Answer
29 of the Primer.) Due to the extensive
nature of these deficiencies in Mother
Lode's ascertainment effort, a general -
ascertainment issue will be specified.

4. Except as indicated by the issues
specified below, the applicants are
qualified to construct and operate as
proposed. However, since the proposals
are mutually exclusive, they must be
designated for hearing in a consolidated
proceeding on the issues specified
below.

5. Accordingly, it is ordered, that,
pursuant to Section 309(e] of the
Cormmuications Act of 1934, as
amended, the applications are
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designated for hearing in a consolidated
proceeding, at a time and place to be
specified in a subsequent-Order, upon
the following issues:

1. To determine with respect to
Nevada County:

a. The source and availability of
additional funds above the $30,000
indicated; and -
, b. Whether, in light of the evidence

i adduced pursuant to (a) above, the
applicant is financially qualified.

2. To determine the efforts made by
Mother Lode to ascertain the community
needs and problems of the area to be'
served and the means by-which the
applicant proposes to meet those needs
and problems.

3. To determine which 6f the
proposals would, on a comparative
basis, best serve the public interest.

4. Td determine, in the light of the
evidence adduced pursuant to the
foregoing issues, which application, if
either, should be granted.

6. It is further ordered, that, to avail
themselves of the opportunity to be
heard, the applicants herein, pdrsuant to
§ 1.221(c) of the Commission's Rules,
and in person or b attorney, within 20
days of the mailing of this Order, shall
file with the Commission in triplicate a
written appearance stating an intention
to appear on the date fixed for the
hearing and to present evidence on the
issues specified in this Order.

7. It Is further ordered, that the
applicants herein, pursuant to SeCtion
311(a)(2) of the Communications Act-of
1934, as amended, and § 73.3594 of the
Commission's Rules, shall give notice of
the hearing (either individually or, if
feasible, jointly) within the time and in.
the manner prescribed in such Rule, and
shall advise the Commission of the *
publication of such notice as required by
§ 73.3594(g) of the Rules, .
Federal Communications Commission.
Richard J. Shlben,
Chief, Broadcast Bureau. .
[FR Doc. 70-3 338 Filed 11-23-78:8845 am]

BILUNa CODE 6712-01-4

GENERAL ACCOUNTING OFFICE -

Regulatory Reports Review; Receipt of
Report Proposal

The following request for clearance of
a report intended for use in collecting-
information from the public was
received by the Regulatory Reports.
Review Staff, GAO, on November 19,
1979, See 44 U.S.C. 3512(c) and (d). The
purpose of publishing this notice in the
Federal Register is to inform the public
of such receipt. " -

. The notice includes the title of the
request received; the name of the agency•sp~onsoring the proposed collectioh of

information; the agency form number, if
applicable; and the frequency with
which the information is proposed to be
collected. -

Written comments on the proposed
CAB request are Invited from all
interested persons; organizations, public
interest groups, and affected businesses.
Because of the limited amount -of time
GAO has to review the proposed
request, comments (in triplicate) must be
received on or before December 14,
1979, and should be addressed-to Mr.
John M. Lovelady, Assistant Director,
Regulatory Reports Review, 441 G
Street, NW, Washington, DC 20548.

Further information may be obtained
from Patsy J. Stuart of the Regulatory
Reports Review Staff, 202-275-3532.

Civil Aeronautics Board
The CAB requests clearance of the

Tariff filing requirements contained in
Part 221 of the Board's Economic
Regulations, Construction, Publication,
Filing and Posting of Tariffs of'Afir
Carriers and Foreign Air Carriers. The
CAB states that adherence to these •
reqidrements is mandatory under the
Federal Aviation Act of 1958, as
amended. The tariff reporting
requirements are contained in.
§ § 221.160, 221.163, 221.164, 221.165,
221.166,221.191, 221.211, 221.212, 221.220,
221.221, 221.222, 221.223, 221.224, 221.230,
221.231, 221.235 and 221.238. Most
sections require an average reporting
time of one.hour, except § 221.163 which
requires approximately 3 hours
§ 221.165 which requires approximately-
16 hours; and § 221.223 which requires
approximately 2 hours.
Norman F. Heyl,
hegulatoryReports, Review Officer.
[ER Dor. 79-38296 Fled 11-23-79;, 8:45 am
BILLING CODE 1610-01-

DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Institute of Museum-Services

National Museum Services Board;
Meeting

The National Museum Services Board
(NMSB)-wil hold an open meeting
November 30-December 1 in
Washington. D.C. to discuss future
policy directions of the Institute of
Museum Services (IMS), including the
Institute's Cornerstone Grants Program,
reauthorization, budget request and
regulations pertaining to the FY 1980
grants program. The NMBS will also

consider IMS' placement within the
newly created Department of Education.

The Board will meet frofn 8:30 am. to
4:45 p.m. November 30 in the Hubert H,
Humphrey Building, 200 Independence
Avenue, S.W., Room 303A: and from 9:00
a.m. to 1:00 p.m., December I In the
Founder's Room of the Folger
Shakespeare Library, 200 East Capital
Street.

For further information, contact Sam
Eskenazi or Loretta Ingraham, 202/472-
3325.

Dated: November 20.1979.
Lee Klmcbe,
Director.
[FR Doc. 79,7M Filed 11-23-79; 8:45 am]

SILNG CODE 4112-2"-a,

Office of the Assistant Secretary for
Health

National Council on Health Care
Technology; Meeting

Pursuant to the Federal Advisory Act
(Pub. L. 92-463) notice is hereby given
that the third meeting of the National
Council on Health Care Technology,
established pursuant to the Health
Services Research, Health Statistics,
and Health Care Technology Act of 1970
(Pub. L. 95-623)'which advises the
Secretary and the Director of the
National Center for Health Care
Technology'on the activities of the
Center will convene on Wednesday,
December 12,1979, at 9:30 a.m. and
Thursday, December 13, 1979, at 8:30
a.m. in Room 800 of the Hubert H.
Humphrey Building, 200 Independence
Avenue, S.W., Washington', D.C. 20201.
Principal consideration and discussion
will be devoted to a report from the
Subcommittee on Criteria and Research
Agenda; a report from the Subcommittee
on Legal Issues; and a discussion of
Medicare Coverage Issues.

These meetings are open for public
observation and participation.

Further information regarding the
Council may be obtained by contacting
Sharon Paino, Acting Executive
Secretary, National Council on Health
Care Technology,Room 17A-19,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland, telephone (301)
443-4990.

Dated: November 19,1979.
Marilyn McCarroll,
Executive Secretary, Office of Heaith
Research, Statistics, and Technology.
[FR Doe. 79-=7 Filed 11-&3-79; 843 am)

BILNG CODE 4110-65-M
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[Contract No. HEW-100-79-0130]

Office of the Assistant Secretary for
Planning Evaluation

Contract Award

Pursuant to Section 606 of the
Community Services Act of 1974, (PL 93-
644) 42 USC 2946, this agency announces
the award of Contract No. HEW-100--
79-0130 to Survey Research Lab,
University of Illinois for a research
project entitled, Survey Development
Research Center. Net Worth.

The purpose of this project is to
establish a research center, staffed with
experts in relevant fields. They will
conduct studies on a task order basis for
the Income Survey Development
Program. This research will increase the
usefulness of the data already being
collected and provide the ISDP with a
greater capacity to respond rapidly to
issues which emerge through time with
empirical analysis of th6 results from
ISDP survey and research efforts.

The estimated cost of this contract is
$78,566 and the intended completion
date is September 30, 1980 with option
to renew.

Dated November 19, 1979.
Joh L. Palmer,
ActingAssistant Secretry for Planning and
Evaluation.
[FR Doc. 79--337 Filed 11-3-79; 8:45 am]

BIWLNG CODE 4110-12-M

[Contract No. HEW-100-79-0129]

Contract Award

Pursuant to Section 606 of the
Community Services Act of 1974, (PL 93-
644) 42 USC 2946, this agency announces
the award of Contract No. HEW-100--
79-0129 to Mathematica Policy Research
for a research project entitled, Survey
Development Research Center. Income.

The purpose of this project is to *
establish a research center, staffed with
experts in relevant fields. They will
conduct studies on a task order basis for
the Income Survey Development
Program. This research will increase the
usefulness of the data already being
collected and provide the ISDP with a
greater capacity to respond rapidly to
issues which emerge through time With
empirical analysis of the results from
ISDP survey and research efforts.

The estimated cost of this contract is
$83,271 and the intended completion
date is September 30,1980 with option
to renew.

Dated. November 19. 1979.
John L Palmer,
Acting Assistont Secretary Jr Planning and
Evaluation.
[FR D=. 79-308 Filed U-M2-7t 45 am]
BIWNO CODE 411o-12-

[Contract No. HEW-100-79-0128]

Contract Award
Pursuant to Section 606 of the

Community Services Act of 1974, (PL 93-
644) 42 U.S.C. 2946, this agency
announces the award of Contract No.
HEW-100-79-0128 to Urban Institute for
a research project entitled, Survey
Development Research Center.
Microsimulation.

The purpose of this project is to
establish a research center, staffed with
experts in relevant fields. They will
conduct studies on a task order basis for
the Income Survey Development
Program. This research will increase the
usefulness of the data already being
collected and provide the ISDP with a
greater capacity to respond rapidly to
issues which emerge through time with
empirical analysis of the results from
ISDP survey and research efforts.

The estimated cost of this contract is
$80,420 and the intended completion
date is September 30,1980 with option
to renew.

Dated. November 19, 1979.
John L Palmer,
Acting Assistant Secretary forPlanning and
Evaluation.
[FR D=c P9-83 Pilad )1-23-7: 845 am)
BILING CODE 4110-12-M

[Contract No. HEW-100-79-01271

Contract Award

Pursuant to Section 606 of the
Community Services Act of 1974, (PL 93-
644) 42 USC 2940, this agency announces
the award of Contract No. HEW-100-
79-M27 to Survey Research Center
University of Michigan for a research
project entitled, Survey Development
Research Center. Nonresponse.

The purpose of this project is to
establish a research center, staffed with
experts in relevant fields. They will
conduct studies on a task order basis for
the Income Survey Development
Program. This research will increase the
usefulness of the data already being
collected and provide the ISDP with a
greater capacity to respond rapidly to
issues which emerge through time with
empirical analysis of the results from
ISDP survey and research efforts.

The estimated cost of this contract is
$145,713 and the intended completion

date is September 30.1980 with option
to renew.

Dated: November 19,1979.
John L Palmer,
Acting Assistant SecretaryforPlanning and
Evaluation.
FRa Dc-. 38370 FMed s-23-7f &:45 2=1

BILLPfG CODE 4110-12-

Contract Award

Pursuant to Section 606 of the
Community Services Act of 1974, (Pub.
L 93-644) 42 USC 2946, this agency
announces the award of a contract to
Telex Computer Products, Inc. for the
procurement of Coax Cable Assemblies.

The purpose of this procurement is to
provide reliable equipment used in
supporting policy research projects.

The estimated cost of this contract is
$264.00 and the intended completion
date was December 30,1978

Dated: November 19,1979.
John L. Palmer,
Acting Assistant Secretaryfor Planning and
Evaluation.
[FR Dom. 7-3=27 Filed 1-23--79: &45 am]

BILNG CO E 4110-12"1

[Contract No. HEW-100-79-0110]

Contract Award -

Pursuant to Section 606 of the
Community Services Act of 1974, (PL 93-
644) 42 USC 2946, this agency announces
the award of Contract No. HEW-100-
79-0110 to the Blue Cross and Blue
Shield Associations, Chicago, Illinois for
a research project entitled,. Study of
Health Services Used and Costs
Incurred During-the Last 6 Months of a
Terminal Illness. The purpose of this
project is to collect claims information
from Blue Cross and Blue Shield Plans
that agree to participate in the study,
and to analyze the resulting information
to determine (1) what health services
are used by persons in the last six
months of a terminal illness and to
Identify the costs associated with those
services; (2) how the services used by
persons matched by age and disease
vary; and, to the extent possible, (3)
what the reasons are for those
variations, and what the variations
imply for health resources utilization
and future costs.

The estimated cost of this contract is
$45,000 and the intended completion
date for Phase I of the contract is
February 15,1980.
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Dated November19, 1979.
John L Palmer,
ActingAssistant Secreta.ryforPlanning and
Evaluation.
1FRt Doc. 79-37372 Filed 11-23-79; 8:45 em] ;
BIUING CODE 4110-12-U

[Contract No. HEW-100--79-0180]

Contract Award-
Pursuant to Section 606 of the

Community Services Act of 1974, (PL 93-
644) 42 USC 294h, this agency announces
the award of Contract No. HEW-100-
79-0180 to Berkeley Planning Associates
for a research project entitled. Analysis
of Policies of Private Employers Toward
the Disabled. The purpose of this project
is to design a national study of private
employers to. (1] identify their practices
with respect to hiring the handicapped.
and to determine the reasons why these
employers may be reluctant to hire the
handicapped; [2) measure the extent of
fringe benefits paid to handicapped
workers, and the extent towhich
handicapped workers may be denied
medical and income protection benefits
because of their handicaps; and [3)
compare the work performance of a
sample of severely handicapped
workerswith asample of non-
handicapped workers.

This project will develop the
methodology and test its feasibility. An
advisory group composed of
representatives of industry, the
disabled, and Federal agencies will be
involved throughout, the study.

We anticipate that the full study will
be funded with 19i fhinds and initiated
early in fiscal 1981.

The estimated cost of this' contract is
$99,897.00'and the intended completion
date is 912711980.
Dated: November 19.1979.

John L Palmer,
Acting Assistant SecretawyforPannig and
Evaluation.
[Fit Doc.79-30373 Fe d 11-23-y72 24tSam)

ILING CODE 4110-12-,

[Contract No. HEW-100-79-01731

Contract Award
Pursuant.to Section 606 of the

Community Services At of 1974, (Public
.Law 93-644) USC 2946, this agency
announces the award of Contract No.
HEW-100-79-0173 to the Education
Policy Research Institute. 1800.
Massachusetts Avenue, N.W.,
Washington, D.C.-20036, for a research
project entitled. "Postsecondary
Educailon Experiment: Study Design,

The purpose of this project is to
assess the feasibility of conducting an

experimental test of policy alternatives
for the- Student Loan Program.

The-estimated cost of this contract is
$70,518 and the intended completion
date is June 1. 1980.

Dated: November 19,1979. -
John L Palmer,
ActingAssistantSecretaryforP]anning and
Evaluation.
[FR Doe. 79-36374 Fded 11-23-9; 8:45 amI
BILUNG CODE 4110-12-M

[Contract No. HEW-100-79-0098]

Contract Award
Pursuant to Section 606 of the

CommunityServices Act of 1974, (Pub.
L. 93-644) 42 USC 2946, this agency
announces the award of ContractNo.
HEW-100-79-0098 to the University of
California Institute for Social Science
Research for a researchproject entitled,
"Socio-Demographic, Geographic and
Research Considerations Related to the
Piovision of Social Services to Disabled
Populations".

The purpose of the project is to,
perform a number of secondary analyses
of the data generated by the 1977-78
California Survey of the Work Disabled
(CSWD) including- - -

Comparison of the incidenceltypes/
severity of disabling conditions across
ethnic groups to determine what
ethnicity related differences exist in
participation in the labor force and
utilization of disability services;

Comparison of disability, program
participation and family characteristics
in rural and urban areas; "

Comphrison of CSWD data with
previous national studies;

Examination of characteristics to
isolate differences in labor force
participation and determine the extent
to which disability.interferes with
normal household activity;, and

Exploration of the advantages/
disadvantages of telephone vs. face-to-
face interviewing techniques.

The estimated cost of this contract is
$74,998 and the intended completion
date is September 27,1980.

Dated. November 19, 1979.
Jolm LPalmer, -
Acting Asssstant SecretaryforPlanning and

:Evaluation.'
[FR D=c79-MM335Fed 21-637an45 amn)
BILU*40 CODE 4110-12-9

Contract Award
" Pursuant to Section 606 of the

Community Services Act of 1974, Pub. L.
93- 4 42 USC 2946, this agency,
'announces the award of a contract to

Paul Howerton for a research project
entitled, ASPE Risk Analysis Study.

The purpose of this project Is to
perform a risk analysis study for ASPE's
mini computer which will categorize
threats and counter measures to theso
threats. The project will result in a
document cost effectiveness plan of
action.

The estimated cost oflthis contract Is
$4,968.00 and the intended completion
date is March 31, 1980.

Dated: November 19,1979.
John L. Palmer,
Acting Assistant Secretary for Planning and
Evaluation,
[FR Doc. 79-30353 Filed 11-23-790:45 am]
Bfl.UNG CODE 4110-12-M

[Contract No. liEW-100-79-0197]

Contract Award

Pursuant to Section 600 of the
Community Services Act of 1974 (P.L
93-644), 42 U.S.C. 2946, this agency

- announces the award of Contract No,
HEW-100-79-0197 to the University of
Illinois Survey Research Lab for a
research project entitled Net Worth
Validation: Insurance.

The purpose of this project Is to
provide the Income Survey Development
Program (ISDP) with comprehensive
information on response error and
accuracy of reporting by respondents of
their equity in insurance, as well as their
ability and willingness to provide
information about disability and
survivorship characteristics of their
insurance coverage. The new field
techniques developed under this
contract will be incorporated into the
Survey of Income & Program
Participation (SIPP). In addition,
techniques will be developed for
collecting and valuing data on .
respondent's holdings in consumer
durables and household furnishings.
These variables are to be measured in
the new SIPP to improve the DHEW's
ability to determine eligibility and
participation levels for various programs
which have asset tests for determining
program participation.

The estimated cost of this contract Is
$198,235 and the intended completion

'date is September 30,1980.
Dated: November 19, 1979.

John L Palmer,
Acting Assistant Secretary for Planning and
Evaluation.
[FR Doc.7"9-3030 Flledll-23-79; W45 am]

BILUNO CODE 4110-12-M
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[Contract No. HEW-100-79-0175]

Contract Award
Pursuant to Section 606 of the

Community Services Act of 1974, (Pub.
L 93-644] 42 USC 2946, this agency
announces the award of Contract No.
HEW-100-79-0175 to ISC Incorporated
for a research project entitled, Inventory
of ASPE's ADP Files.

The purpose of this project is to
inventory and document various
research data files.

The estimatedcost of this contract if
$31,000.00 and the intended completion
date is September 27,1980.

Dated: November 19,1979.
John L Palmer,
Acting Assistant Secretaryfor Planzhg and
Evaluation.
[FR Doc. 3685 Filed 11-23-79; a:45 am]

BILLING CODE 4110-12,-M

[Contract No. HEW-100-79-0165]

Contract Award

Pursuant to Seciion 606 of the
Community Services Act award of
Contract No. HEW-100-79-0165 to A. L
Nellum and Associates for a research
project entitled,/"Symposium on Policy
and Program Issues Related to Child and
Family Services to Black Americans".
The purposes of this symposium are (1]
to discuss key program issues related to
child and family services to Black
Americans, and (2] to identify variables,
characteristics, factors and other criteria
against which to judge future program
policies and delivery of such services to
children and their families. A report of
the symposium outcomes will be
developed that will be used by policy
decisionmakers and/or program
managers in the development of future
program policies, modifications to
existing program policies and in the
conduct of research and program
evaluation. The estimated cost of this
Contract is $104,256 and the intended
completion is June 1980.

Dated: November 19,1979.
John L Palmer, '
ActingAssistantSecretaryforPlanning and
Evaluation.
[FR Doc. 79-38381 Filed 11-2-7M; 8:45 am]
BILLING CODE 4110-12-M

Contract Award

Pursuant to Section 606 of the
Community'Services Act of 1974, (Pub.
L 93-644) 42 USC 2946, this agency
announces the award of a contract to
Management Systems Applications, Inc.
for a research project entitled, ASPE
Office System Documentation.

The purpose of this project is to
perform an office management review to
document a manual, to improve office
efficiency, and to assist in the word
processing conversion effort.

The estimated cost of this contract is
$9,976.50 and the intended completion
date is March 31, 1980.

Dated November 19, 1979.
Jolu L Palmer,
ActingAssistant SecretaryforPlanning and
Evaluation.
CPR D01- 79-M82Fled 13-23-FR &45 am]n

BILNG CODE 4110-12-M

Contract Award

Pursuant to Section 606 of the
Community Services Act of 1974, (Pub.
L 93-644) 42 USC 2946, this agency
announces the award of a Contract to
Tektronix Inc. for the procurement of
ASPE's Computer Graphics System.

The purpose of this project is to better
support Policy Research decisions thru
the application of graphics Technology.

The estimated oast of this contract is
$28,186.00 and the intended completion
date is December 30, 1979.

Dated: November 19, 1979.
John L Palmer,
Acting Assistant SecretaoryforPianning and
Evaluation.
[FR Dc-. 79-838 Fled 11-23-7M:8:45 am)
BILING CODE 4110-12-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[AA-6717-A through AA-6717-H]

Alaska Native Claims Selections

On March 5 and October 29,1974,
Ohgsenakale Corporation, for the Native
village of Portage Creek, filed selection
applications AA-6717-A through AA-
6717-H under the provisions of Sec. 12
of the Alaska Native Claims Settlement
Act of December 18,1971 (85 Stat. 688,
701; 43 U.S.C. 1601, 1611 (1976))
(ANCSA], for the surface estate of
certain lands in the Portage Creek area.

On November 14,1978, the State filed
general purposes grant selection
applications AA-21776, AA-21777, AA-
21785, AA-21786, AA-21787, AA-21797
and AA-21798, all as amended, pursuant
to Sec. 6(b) of the Alaska Statehood Act
of July 7,1958 (72 Stat. 339, 340; 48 U.S.C.
Ch. 2, Sec. 6(b) (1976)) for certain lands
in the Portage Creek area.

The following described lands have
been properly selected by Obgsenakale
Corporation. Section 6(b) of the Alaska
Statehood Act of July 7,1958, provides
that the State may select vacant,

unappropriated and unreserved public
lands in Alaska. Therefore, the
following State selection applications
are hereby rejected as to the following
described lands:
Seward Meridian, Alaska (Unsurveyed)
State Selection AA-21776
T. 13 S., R. 50 W.

Secs. 6 and 7, excludin* the Keefer Cutoff;
Sacs. 18 and 19, excluding the Keefer

Cutoff-
Secs. 30 and 31, excluding the Keefer

Cutoff.
Containing approximately 2,759 acres.

State Selection AA-21777
T. 13S.. R.51 W.

Sec. 1. excluding Keefer Cutoff;
Sec. 2. excluding the Nushagak River,
Sec. 3, excluding Native allotment AA-7593

Parcel A and the Nushagak River,
Sacs. 10 and 11, excluding the Nushagak

River;
Secs. 12 and 13. excluding Keefer Cutoff;
Secs. 14, 15 and 22, excluding the Nushagak

River;,
Sec. 23, excluding Native allotment AA-

7685 Parcel B and the Nusbagtk River;,
Sec. 24, excluding Native allotments AA-

7710, AA-7685 Parcel B and the Keefer
Cutoff; ,

Sec. 25, excluding the Keefer Cutoff;
Sacs. 28 and 27, excluding the Nushagak

River;
Sac. 35, excluding the Nushagak River;
Sec. 36. excluding the Keefer Cutoff.
Containing approximately 8.925 acres.

State Selection AA-21785
T. 14S., R. 50 W.

Sec. 5, excluding Native allotment AA-7181
and the Keefer Cutoff;

Sacs. 6 and 7, excluding the Keefer Cutoff;
Sac. 18. excluding Native allotment AA-

7107 and the Keefer Cutoff;
Sac. 19, excluding Native allotments AA-

7794 Parcel A. AA-7187 and the Keefer
Cutoff;

Sec. 30, excluding Native allotment AA-
7186 and the Keefer Cutoff;

Sec. 31. excluding Native allotment AA-
7186.

Containing approximately 3,106 acres.

State Selection AA-21786
T. 14 S., R. 51 W.

Sec. 1. excluding the Keefer Cutoff and the
Nushagak River;,

Sacs. 2,11 and 12, excluding the Nushagak
River

Sac. 13, excluding the Keefer Cutoff and the
Nushagak River;,

Secs. 14 and 23, excluding the Nushagak
River.

Secs. 24 and 25. excluding the Keefer
CutoffT

Sec. 28. excluding the Nushagak River,
Sac. 27, all:
Sec. 31, excluding Scandinavian Slough;
Sacs. 32 and 33, excluding the

Scandinavian and Unnamed Sloughs,
Sec. 34, excluding the Scandinavian and

Unnamed Sloughs and the Nushagak
River;,

Sac. 35. excluding the Nushagak River;
Sec. 3K, excluding the Keefer Cutoff.
Containing approximately 9,545 acres.
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State Selection AA-21787
T. 14S., R. 52W.

Secs. 26 and 27, excluding the Nushagak
River and the Scandinavian Slough;

Sec. 28, excluding Native allotments AA-
7182 Parcel B, AA-7183 a-.d the
Nushagak River

Sec. 29, excluding the Nushagak River;
Secs. 31 to 35, inclusive, excluding the

Nushagak River, ,
Sec. 36, excluding the Nushagak River and

the Scandinavian Slough.
Containing approximately 5,135 acres.

State Selection AA-21797

T. 15 S., R. 50 W.
Sec. 6, all.
Containing approximately 622 acress.

State Selection AA-21798
T. 15 S. IL 52 W.

Sec. 1, excluding the Nushagak River;
Secs. 2. and 3, excluding Native allotment

AA-7704 and the Nushagak River
Secp. 4 to 9, inclusive, excluding the

Nushagak River;,
Sees. -10 and 11, excluding Native allotment

AA-7704;
Sec.12, excluding Native allotment AA-

7184 and the Nushagak River;
Secs. 13,14 and 15, all;
Sec. i1; excluding Native allotments AA-.

7703, AA-7982 and the Nushagak River;,
Secs. 17.18 and 19, excluding the Nushagak

River;
Sec. 20, excluding Native allotment AA-

8042 and the Nushagak River -
Sec. 21, excluding Native allo tients AA-

7968, AA-7982, AA-8042 and the
Nushagak River

Secs. 22 and 27, all;
Sec. 28, excluding Native allotments AA-

7968 and AA-8042;
Sec. 29, excluding Native allotment AA-

8042;
Sec. 30, all.
Containing approximately 13,384 acres.
Aggregating approximately 43,456 acres.

Further action on the above State
selection applications as to those lands
not rejected herein will be taken ata
later date. The State selected lands
rejected above were not valid selections
and will not be charged against the
village corporation as State selected
lands.

As to the lands described below, the
applications, as amended,- are properly
filed and meet the requirements of the
Alaska Native Claims Settlement Act
and of the reguiations issued pursuant
thereto. These lands do not include any
lawful entry perfected under or being
maintained in compliance with laws
leading to acquisition of title.

In view of the foregoing, the surface
estate of the following described lands,
selected pursuant to Sec. 12(a),
aggregating approximately 64,515 acres.
is considered proper for acquisitionby
Ohgsenakale Corporation and is hereby
approved for conveyance pursuant to
Sec, 14(a) of the Alaska Native Claims
Settlement Act:

Seward Meridian, Alaska (Unsurveyed)
T.13 S.,R. 50W,-

Secs. 6 and 7. excluding the Keefer Cutoff;
Secs.I.8 and 19, excluding the Keefer

Cutoff;
Secs. 30 and 32. excluding the Keefer

Cutoff.
Containing approximately 2,739 acres.

T. 14 S., R. 50 W.,
Sec. 5, excluding Native *allotment AA-7181

and the Keefer Cutoff;
Ses. 6 and 7. excluding the Keefer CutofL-

,Sec. 18, excluding Native allotment AA-
7187 and the Keefer Cutoff;

Sec. 19, excluding Native allotments AA-
7794 Parcel A, AA-7187 and the Keefer
Cutoff,

Sec. 30. excluding Native allotment AA-
7186 and the Keefer Cutoff.

Sec. 31, excluding Native allotment AA-
7188.

Containing approximately 3,106 acres.
T. 15 S., R. soW.,

See. 6, all.
Containing approximately 622 acres.

T. 13 S.,R. 51 W..
Sec. 1. excluding Keefer CutofL
Sec. 2, excluding the Nushagak River;
Sec. 3, excluding Native allotment AA-7593

Parcel A and the Nushagak River; •
Secs. 10 and 11, excluding the Nushagak

.River;
Secs. 12 and 13. excluding Keefer Cutoff.
Secs. 14,15 and 22, excluding the Nushagak

River,
Sec. 23. excluding Native allotment AA-
7685 Parcel B and the Nushagak River;

Sec. 24. excluding Native allotments AA-
7710. AA-7685 Parcel B and the Keefer
Cutofm

Sec. 25, excluding the Keefer Cutoft
Sees. 28 and 27, excluding the Nushagak

River,
Sec. 35, excluding theNushagak River
Sec. 36, excluding the Keefer Cutoff.
Containing approximately 8,925 acres.

T. 14 S., R. 51 W.,
Sec. 1, excluding theKeefer Cutoff and the

Nushagak River;,
Secs.e , 11 and 12, excluding the Nushagak

River
Sec. 13, excluding the Keefer Cutoff and the

Nshagak River
Secs. 14 and 23, excluding the Nushagak

River
Secs. 24 and 25, excluding the Keefer

Cutofm
Sec. 26, excluding the Nushagak River,
Sec. 27. all; -
Sec. 31. excluding Scandinavian Slough;
Secs. 32 and 33, excluding the ,

Scandinavian and Unnamed Sloughs;
Sec. 34, excluding the Scandinavian and

Unnamed Sloughs and thi Nushagak
River.

Sec. 35. excluding the Nushagak River
Sec. 36, excluding the Keefer Cutoff.
Containing approximately-9,545 acres.

T. 15 S., R. 51 W.,
Sec. 1. excluding Native allotments A-

054453 Parcel C, AA-6076 and the Keefer
Cutoff 4

Secs. 2 and 3. excluding the Nushagak
River.

Sec. 4. excluding Native allotment AA-7179
Parcel B. Unnamed Slough and the.
Nushagak River

Secs. 5 and 6, excluding Unnamed Slough
and the Nushagak River,

Sec. 7, excluding Native allotment AA-7164
and the Nushagak River,

Sec. 8, excluding Unnamed Slough and the
Nushagak River

Secs. 9 and 10, excluding Native allotment
AA-7185 and the Nushagak River,

Secs. 11 to 15, Inclusive, all;
Sec. 16, excluding the Nushagak River
Sec. 17. excluding Native allotment AA-

7180 and the Nushagak River '
Sec. 18, excluding the Nushagak River.
Secs. 19 to 36, inclusive, all.
Containing approximately 21,059 acres.

T. 14 S., R. 52 W.
Secs. 26 and 27, excluding the Nushagak

River and the Scandinavian Slough:
Sec. 28, excluding Native Allotments AA-

7182 Parcel B, AA-7183 and the
Nushagak River,

Sec. 29, excluding the Nuihagak River,
Secs. 31 to 35, Inclusive, excluding the

Nushagak River,
Sec. 38, excluding the Nushagak River and

the Scandinavian Slough.
Containing approximately 5,135 acres.

T. 15 S., R. 52 W.,
Sec. 1. excluding the Nushagak River
Secs:2 and 3, excluding Native allotment

AA-7704 and the Nushagak River,
Secs. 4 to 9, inclusive, excluding the

Nushagak.River
Secs. 10 and 11, excluding Native allotment

AA-770t
Sec. 12, excluding Native allotment AA-

7184 and the Nushagak River,
Secs. 13,14 and 15, all;
Sec. 16, excluding Native allotments AA-

7703, AA-7982 and the Nushagak River,
Secs. 17,18 and 19, excluding the Nushagak

River;,
Sec. 20. excluding Native allotment AA-

8042 and the Nushaak River
Sec. 21, excluding Native allotments AA-

7968. AA-7952. AA-042 and the
Nushagak River:

Secs. 22 and 27, all:
Sec. 26, excluding Native allotments AA-

7968 and AA-8042;
Sec. 29, excluding Native allotment AA-

8042;
Sec. 30, all.
'Containing approximately 13,384 acres.
Aggregating approximately 64,515 acres.

The conveyance issued for the surface
estate of the lands described above
shall contain the following reservations
to the United States:

1. The subsurface estate therein, and
all rights, privileges, immunities, and
appurtenances, of whatsoever nature,
accruing unto said estate pursuant to the
Alaska Npitive Claims Settlement Act of
December 18, 1971 (85 Stat. 688, 704; 43
U.S.C. 1601, 1613(fl); and

2. Pursuant to Sec. 17(b) of the Alaska
Native Claims Settlement Act of
December 18, 1971 (85 Stat 688, 708; 43
U.S.C. 1601, 1616(b)), the following
public easements, referenced by
easement identification number (EIN) on
the easement maps attached to this
document, copies of which will be found
in case file AA-6n71-EE, are reserved to
the United States, All easements are
subject to applicable Federal, State, or
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,Municipal corporation regulation. The
following is a listing of uses allowed for
each type of easement. Any uses which
are not specifically listed are prohibited.

25Foot Trail-The uses allowed on a
- twenty-five (25) foot wide trail easement
are: travel by foot, dogsled, animals.
snowmobiles, two and three-wheel
vehicles, and small all-terrain vehicles
(less than 3,000 lbs. Gross Vehicles
Weight (GVW)).

50 Foot Trail-The uses allowed on a
fifty (50) foot wide trail easement are:
Travel by foot, dogsled, animals,
snowmmobiles, two and three-wheel
vehicles, small and large all-terrain
vehicles, track vehicles, and four-wheel
drive vehicles.

One Acre Site-The uses allowed for
a site easement are: Vehicle parking
(e.g, aircraft, boats, ATV's,
snowmobiles, cars, trucks), temporary
camping, and loading or unloading.
Temporary camping, loading, or
unloading shall be limited to 24 hours.

a. (EIN 2 D9) An easement for an
existing access trail fifty (50) feet in
width from the Nushagak River in Sec. 2.
and the airport in Sec. 1, T. 15.S., R. 51
W.,-Seward Meridian, easterly to public
lands. The uses allowed are those listed
above for a fifty (50] foot wide trail
easement.

b. (EIN 2a C5, E) An easement for a
proposed winter access trail twenty-five
(25) feei in width from Portage Creek in
Sec. 2, T. 15 S, R. 51 S. Seward
Meridian. paralleling the right bahk of
the Nushagak River, westerly to trail
EIN 20 C5, D9 from Dlillingham in Sec.
25, T. 14 S., R. 53 W., Seward Meridian.
The uses allowed are those listed above
'for a twenty-five (25) foot wide trail
easement.

. (EIN 8a C5) A one (1) acre site
easement upland of the ordinary high
water mark in Sec. 14, T. 14 S., R. 51 W.
Seward Meridian. on the right bank of
the navigable Nushagak River. The uses
allowed are those listed above for a one
(1) acre site easement.

d. (EIN 8bC5) An easement for a
proposed access trail twenty-five (25)
feet in width from site FIN 8a C5 in Sec.
14, T. 14 S., R. 51 W., Seward Meridian,
on the Nushagak River westerly to
public landsjhe uses allowed are those
listed above for a twenty-five (25) foot
wide trail easement.

The grant of lands shall be subject to:
1. Issuance of a patent confirming the

boundary description of the lands
hereinabove granted after approval and
filing by the Bureau of Land
Management of the official plat of
survey covering such lands;

2. Valid existing rights therein, if any,
including but not limited to those
created by any lease (including a lease

issued under Sec. 6(g) of the Alaska
Statehood Act of July 7,1958 (72 Stat.
339, 341; 48 U.S.C. CI. 2, Sec. 6(g))),
contract, permit, right-of-way, or
easement, and the right of the lessee,
contractee, permittee, or grantee to the
complete enjoyment of all rights,
privileges, and benefits thereby granted
to him. Further, pursuant to Sec. 17(b](2)
of the Alaska Native Claims Settlement
Act of December 18,1971 (43 U.S.C.
1601.1616(b)(2)) (ANCSA), any valid
existing right recognized by ANCSA
shall continue to have whatever right of
access as is now provided for under
existing law;

3. Airport lease AA-8396, containing
approximately 62 acres, located within
the W , Sec. 1, T. 15 S., R. 51 W.,
Seward Meridian, issued to the State of
Alaska, Deparfineiit of Transportation
and Public Facilities, under the
provisions of the act of May 24,1928 (45
Stat. 728-729; 49 U.S.C. 211-214); and

4. Requirements of Sec. 14(c) of the
Alaskd Native Claims Settlement Act of
December 18, 1971 (85 Stat 688.703; 43
U.S.C. 1601,1613(c)). that the grantee
hereunder convey those portions, if any,
of the lands hereinabovegranted, as are
prescribed in said section.

Ohgsenakale Corporation Is entitled
to conveyance of 69,120 acres of land
selected pursuant to Sec. 12(a) of the
Alaska Native Claims Settlement Act.
To date, approximately 64,515 acres of
this entitlement have been approved for
conveyance; the remaining entitlement
of approximately 4,605 acres will be
conveyed at a later date.

Pursuant to See. 14(f) of the Alaska
Native Claims Settlement Act,
conveyance of the subsurface estate of
the lands described above shall be
granted to Bristol Bay Native
Corporation when conveyance is
granted to Ohgsenakale Corporation for
the surface estate and shall be subject to
the same conditions as the surface
conveyance.

Only the following inland water
bodies within the described lands are
considered to be navigable: Nushagak
River, Keefer Cutof, Scandinavian
Slough. and Unnamed Slough.

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice of
this decision Is being published once in
the Federal Register and once a week.
for four (4) consecutive weeks, in the
Anchorage Times. Any party claiming a
property interest in lands affected by
this decision may appeal the decision to
the Alaska Native Claims Appeal Board.
P.O. Box 2433, Anchorage, Alaska 99510,
with a copy served upon both the
Bureau of Land Management, Alaska
State Office, 701 C Street, Box 13,
Anchorage, Alaska 99513, and the

Regional Solicitor, Office of the
Solicitor, 510 L Street, Suite 408,
Anchorage. Alaska 99501, also:

1. Any party receiving service of this
decision shall have 30 days from the
receipt of this decision to file an appeal

2. Any unknown parties, any parties
unable to be located after reasonable
efforts have been expended to locate.
and any parties who failed or refused to
sign the return receipt shall have until
December 2M,1979, to file an appeal.

3. Any paxtykmown or unknown who
may claim a property interest which is
adversely affected by this decision shall
be deemed to have waived those rights
which were adversely affected unless an
appeal is timely filed with the Alaska
Native Claims Appeal Board.

To avoid summary dismissal of the
appeal, there must be strict compliance
with the regulations governing such
appeal. Further information on the
manner of and requirements for filing an
appeal may be obtained from the Bureau
of Land Management 701 C Street. Box
13, Anchorage, Alaska 99513.

If an appeal is taken, the adverse
parties to be served are:
State of Alaska. Department of Natural

Resources, Division of Research and
Development. 323 East Fourth Avenue,
Anchorage. Alaska 99501

Ohgsenaknle Corporation. Portage Creek.
Alaska 9957.

Bristol Bay Native Corporation. P.O. Box 198.
Dillingham Alaska 9957.

Sue A. Wolf
Chief Branch ofAdiudication
IM Do=. 7%-3= Mfed -u a=]
SKLIN CODE d4-&l

[AA-6648-A Through AA-6F48-J and AA-
6648-L Through AA-6648-O

Alaska Native Claims Selections

On May 2 and 19, 1961. the State of
Alaska filed general purposes grant
selection applications A-05414, A-
054315, A-054323, A-054325, A-054332.
A-054609. A-054613, AA-054615 and A-
054017, all as amended, pursuant to Sec.
6(b) of the Alaska Statehood Act of July
7,1958 (72 Stat. 339, 340;, 48 U.S.C. Ch. 2
Sec. 6(b) (1976)). These applications
selected lands near the Native village of
Aleknagik. Decisions granting tentative
approval were issued on September 3
and 6,1963, for applications A-054314
and A-054315 covering Tps, 8 S., Rs. 55
and 56 W. Seward Meridian.

On December 18,1971, Sec. 11 of the
Alaska Native Claims Settlement Act
(85 Stat. 688; 43 U.S.C. 1601.1610 (1976))
(ANCSA), withdrew the lands
surrounding the Native village of
Aleknagik, including lands in the subject
State selection applications for Native
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selection., On June 17 and October 15,
1974, Aleknagik Natives Limited filed
village selection applications AA-6648-
A through J, and-AA-6648--L through 0,
as amended, under the provisions of
Sec. 12 of the Alaska Native Claims
Settlement Act (85 Stat. 688, 701; 43

'U.S.C. 1601, 1611(a) (1976)) (ANCSA), for-
the surface estate of lands located near
the village of Aleknagik, including lands
within the subject State selections.

Section 12(a)(11 of the Alaska Native
Claims Settlement Act provides that
village selections shall be made from
lands withdrawn by Sec. 11(a). Section
11(a)(2) withdrew for possible selection
by the Native Corporation those lands
that have been selected by, or
tentatively approved to, but not yet
patented to, the State under the Alaska>
Statehood Act. Section 12(a)(1) further
provided that no village corporation
may select more than 69,120 acres from
lands Withdrawn by Sec. 11(a)(2). ,

The following described lands, which
are State selected, portions of which
were tentatively approved, have been
properly selected by Aleknagik Natives
Limited under selection applications
AA--6648-A through AA-6648-J.

Accordingly, the following State
selection applications are hereby
rejected in part and the tentative,
approvals given in the aforementioned
decisions are hereby rescinded in part
as to the following described lands:

Seward Meridian, Alaska (Surveyed)

State Selection A-054314
T. 8 S., R. 56 W.,

That portion of Tract A more particularly
descibed.as (protracted):'

Sec. 36, excluding Lake Nerka.
Containing approximately 140 acres.

State Selection A-054315
T. 8 S., R. 55 W.,

Those portions of Tract A more particularly
described as (protracted):

See. 26, all;
Secs. 27 and 28, excluding-Lake Nerka;
Secs. 31, 32, 33 and 34, excluding Lake

-Nerka: .
Sec. 35, excluding Native allotments AA-

7270 Parcel C, AA-7278 Parcel A and
Lake Nerka.

Containing approximately 2,015 adres. ,'
State Selection A-054323
T. 9,S., R. 55 W.,

That portion of Tract Amore particularly
described as (protracted):

Secs. 4. 5, 7., and 8, excluding Lake Nerka;
Secs. 9 and 16, excluding Native allotment

AA-7433 Parcel A and Lake Nerka;
Sec. 17, excluding Native allotment AA-

7301 Parcel B and Lake Nerka;
Sec. 18, excluding Lake Nerka;
Secs. 21, 28 and 33, all.
Containing approximately 5,046 acres.

State Selection A-054325
T. 9 S., R. 56 W.,

Those portions of Tract A mote particularly
described as (protracted):
Secs. I and 2, excluding Lake Nerka;
Sec.3, all;
Secs. 4, 5 and 6, excluding Lake Nerka;
Sec. 7, all;
Sec. 12, excluding Lake Nerka; -
Sec. 30, excluding Native allotment AA-

7288 Parcel B;
Sec. 31, excluding U.S.. Survey 4930, Native

- allotments AA-7270 Parcel A, AA-7288
Parcel B, AA-7299 and Lake Aleknagik;

Sec. 32, excluding U.S. Survey 4930 and
Lake Aleknagik. I

Containing approximately 5,136 acres.

State Selection A-054332
T. 11 S., R. 56 W., -

Those portions of Tract A more particularly
described'as (protracted):

Sec. 1, excluding U.S.-Survey 4923, Native
allotments AA-7277 Parcel B, AA-7307
Parcel A and AA-7760 Parcel B;

Sec. 2, excluding U.S. Survey4923 and
Native allofinent AA-7760 Parcel B;

Sec. 11, excluding U.S. Survey 4923;
Sec. 12, excluding U.S. Survey 4923 and

Native allotment AA-7657 Parcel B.
Containing approximately 1,838 acres.

State Selection.A-054609
U.S. Survey No. 4705, situated on the south'

short of Lake Aleknagik, Aleknagik, Alaska.
Containing 5.00 acres.

T. 8 S., R. 57 W.,
Those portions of Tract A more particularly

described as (protracted):
Sec. 26, all;
Sec. 27, excluding Native allotments AA-

7285 Parcel B, AA-7301 Parcel A and
Lake Alekhagik; "

Sec. 34, excluding U.S. Survey 4706, Native
allotment AA7285 Parcel B and Lake
Aleknagik .

Sec. 35, excluding U.S. Survey 4705, U.S.
Survey 4706, Native-allotments AA-7674-
Parcels A and B and Lake Aleknagik.

Containing approximately 2,020 acres.

State Selection A-054613
T. 9 S., R. 57 W.,

Those portions of Tract A inore particularly
described as (protracted):

Sec. 1, excluding Lake Nerka;
Sec. 2, excluding U.S. Survey 4796, Native

allotments AA-7289 Parcel C, AA-7759
Parcel A, Lake Nerka and the Agulowak
River,

Sec. 3, excluding the Agulowak River;,'
Sec. 4. all;
Sec. 5, excluding Native allotment AA-7674

Parcel B and Lake Aleknagik;
Sec. 6. excluding Lake Alekiagik;
Sec. 8, excluding U.S. Survey 4932, Native

allotment AA-7284, the Agulowak River
and Lake Aleknagik;

Secs. 9 and 10, excluding the Agulowak
River,

Secs. 11 and 12. all;
Sec. 25, excluding Native allotments AA-,

.7275 Parcel A, AA-7288 Parcel B and
Lake Aleknagik;

Sec. 26, excluding U.S. Survey 4931, Native
allotment AA-7275 Parcel A and Lake
Aleknagik;

Sec.27, excluding Native allotment AA-
7709 Parcel B and Lake Aleknagik;

Sec. 32, excluding Native allotment AA-
6124 Parcel A and Lake Aleknagik;

Secs. 33 and 34, excluding Lake Aleknalk:
Sec.,35, excluding Native-allotments ,-,

7275 Parcel A, AA-7279 Parcel A and
Lake Aleknagik.

Sec. 36, excluding Native allotments AA-
7275 Parcel A, AA-7279 Parcel A, AA-
7288 Parcel B and Lake Aleknagik.

Containing approximately 6,867 acres.

State Selection A-054615

T. 9 S., R. 58 W.,
That portion of Tract A more particularly

described as (protracted):
Sec. 1, excluding Lake Aleknogik.
Containing approximately 100 acres.

State Selection A-054617

T. 10 S., R. 57 W.,
Those portions of Tract A more particulArly

described as (protracted):
Sec. 2, excluding Native allotments A-

056177 Parcel B, AA-7682 and Lake
Aleknagik; ,

Sec. 3, excluding Lake Aleknaglk;
Sec. 4, all;
Sec. 11, excluding Native allotments A-

056177 Parcel B and AA-7682
Sec. 12, excluding Native allotments AA-

056177 Parcel B, AA-7288 Parcel A, AA-
7682, AA-7668 Parcel B, AA-7672 Parcel
B and Lake Aleknagk;

Sec. 13, excluding Native allotment AA-,
7672 Parcel B and Lake Aleknagik,

Containing approximately 2,767 acres.
Aggregating approximately 25,934 acres.
By virtue of a properly filed selection

under Sec. 12(a) of the Alaska Native
Claims Settlement Act, by Aleknaglk
Natives Limited, State selection
application A-054326, as to lands in Tps,
10 S., Rs. 55 and 56 W., Seward
Meridian, were rejected by decision
dated September 25,1974.

The total amount of State selected
lands, including lands previously
rejected to permit thd conveyance
hereafter given, totals 58,946 acres,
which is less than the 69,120 acres
permitted by Sec. 12(a)(1) of the Alaska
Native Claims Settlement Act, Further
action on the subject State selection
applications, as to'the lands not rejected
herein, will be taken at a later date.

On November 14, 1978, the State of
Alaska filed general purposes grant
selection applications pursuant to Seo.
6(b) of the Alaska Statehood Act of July
7, 1958 (72 Stat. 339, 340; 48 U.S.C. Ch. 2,
Sec. 6(b) (1976)), for certain lands in the
Aleknagik area. Applications AA-21718,
AA-21732, AA-21733 and AA-21751, all
as amended, selected all available lands
in Tps. 8 and 9 S.,Rs. 53 W., and Tps. 9
and 10 S., Rs. 54 W., Seward Meridian,
respectively. Aleknagik Natives Linited
properly selected lands located within
the above townships in village selection
applications AA-6848-L through AA-
6648-0 on October 15, 1974. Section 6(b)
of the Alaska Statehood Act of July 7,
1958, provides that the State may select
vacant, unappropriated and unreserved
public lands in Alaska.
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Therefore, in view of the above the
following State selection applications
are hereby rejected as to the following
described lands:
Seward Meridian, Alaska (Unsurveyed)

State Selection AA-21718
T. 8S., R. 53W.,

Sec. 1, all;
Sec. 2. excluding Native allotment AA-7687

Parcel C
Seacs. 3 to 12. inclusive, alL,
Sacs. 14 to 23. inclusive, all;
Secs. 26 to 35, inclusive, alL
Containingapprdximately 20,411 acres.

State Selection AA-21732
T. 9 S., R. 53 W.,

Seacs. 5 to 8, inclusive, all.
Containing approximately 2,4868acres.

State Selection AA-21733
T. 9 S, R. 54 W.

Secs. I to 12, inclusive, all;
Sees. 17 to 20, inclusivei all;
Secs. 29 to 32, inclusive, alL
Containing approximately 12,596 acres.

State Selection AA-21751
T. 10 S., R. 54 W.

Seacs. 5 to 8, inclusive, all
Seas. 17 to 20, inclusive, all;
Sec. 29, excluding Muklung River
Sec. 30, al%-
Secs. 31 and 32. excluding Muklung River.
Containing approximately 7,535 acres.
Aggregating approximately 43,028 acres.
Further action on the above State

selection applications as to those lands
not rejected herein, will be taken at a
later date.

The State selected lands rejected
above were not valid selections and will
not be charged against the village
corporation as State selected lands.

As to the lands described below, the
applications submitted by Aleknagik
Natives Limited, as amended, are
properly filed, and meet the
requirements of the Alaska Native
Claims Settlement Act and of the
regulations issued pursuant thereto.
These lands do not include any lawful
entry perfected under or being
maintained in compliance with laws
leading to acquisition of title. .

In view of the foregoing, the surface
estate of the following described lands,
selected pursuant to Sec. 12(a),
aggregating approximately 102,161 acres,
is considered proper for acquisition by
the Aleknagik Natives Limited and is
hereby approved for conveyance
pursuant to Sec. 14(a) of the Alaska
Native Claims Sdttlement Act:

U.S. Survey No. 3734, lots I and 4. situated
on the south shore of Lake Aleknagik. near
Aleknagik, Alaska.

Containing 2.39 acres.
U.S. Survey No. 4705, situated on the north-

easterly shore of Lake Aleknagik, near
Aleknagik, Alaska.

Containing 5.00 acres.
U.S. Survey No. 4925, lot 1, situated

approximately seventeen miles north of
Dillingham. Alaska.

Containing 239.85 acres.

Seward Meridian. Alaska [Surveye)
T. 8 S, R. 55 W,

Those portions of Tract A more particularly
described as (protracted):

Sec. 28, al;
Secs. 27 and 28, excluding Lake Nerka:
Seas. 31, 32.33, and 34, excluding Lake

Nerka;
Sec. 35, excluding Native allotments AA-

7270 Parcel C, AA-7278 Parcel A and
Lake Nerka.

Containing approximately 2015 acres.
T. 9S., R. 55 W.,.

Those portions of Tract A more particularly
described as (protracted):

Seas. 4.5,7, and 8, excluding Lake Nerka;
Seas. 9 and 16, excluding Native allotment

AA-7433 Parcel A and Lake Nerka;
Sec. 17, excluding Native Allotment AA-

7301 Parcel B and Lake Nerka;
Seas. 18. excluding Lake Nerka;
Seas. 21, 28 and 33. all.
Containing approximately 5,046 acre$.

T. 10 S. 55 W.,
Those portions of Tract A more particularly

described as (protracted):
Seas. 1 to 19, inclusive. all
Sec. 20, excluding Native allotment AA-

7276 Parcel A.
Seacs. 21 to 25, Inclusive, all;
Sees. 26 and 27. excluding Mineral Survey

Application AA-12680.,
Sec. 28, excluding Native allotment AA-

7298;
Sec. 29, excluding US. Survey 4925 lot 2.

Native allotment AA-2958. Lake
Alekniglk'and the Wood River

Sec. 30, excluding U.S. Survey 3091. U.S.
Survey 4873, U.S. Survey 4925 and Lake
Aleknaglk

Sec. 31. excluding U.S. Survey 3734, Native
allotments AA-7238, AA-7280 Parcel A
and Lake Acknagkll

Sec. 32. excluding U.S. Survey 4925 lot 2.
Native allotments AA-2958, AA-72824
Mineral Survey Application AA-12808
and the Wood River;

Sec. 33, excluding Native allotments AA-
7282, AA-7291, AA-7293 and AA-7305
Parcel B;

Sees. 34 and 35. excluding Mineral Survey
Application AA-230

Sec. 36. alL
Containing approximately 20,837 acres.

T. 8S., R.56W.,
That portion of Tract A more particularly

described as (protracted:
Sec. 36, excluding Lake Nerka.
Containing approximately 140 acres.

T. 9 S, R. 56 W.,
Those portions of Tract A more particularly

described as (protracted):
Seas. l and 2 excluding Lake Nerka:
Sec. 3. al:
Seas. 4. 5 and 6, excluding Lake Nerka:
Sec. 7, all
Sec. 12. excluding Lake Nerka;
Sec. 30, excluding Native allotment AA-

7288 Parcel B;
Sec. 31. excluding US. Survey 4930. Native

allotments AA-7270 Parcel A. AA-728
Parcel B, AA-7299 and Lake Aleknaglk;

Sec. 32. excluding US. Survey 4930 and
Lake Aleknagk.

Containing approximately 5,136 acres.
T. 10 S.. .56 W.,

Those portions of Tract Amore particularly
described as (protracted):

Secs. 1. Z and 3. all.
Sec. 4. excludig Lake Aleknag:
Sec. 5, excluding U.S. Survey 4930. Native

allotments AA-7285 Parcel D, AA-7286
Parcel B. AA-7303 and Lake Aleknagik:

Se. 8, excluding Native allotments AA-
7285 Parcel D. AA-7Z97 Parcel A and
Lake Aleknagik

Sec. 9, excludid'g Lake Ale.nagil
Sec. 10. excludifig Native allotments A-

054527 Parcel C, AA-7286 Parcel A and
Lake Aeknagik;See=. 11. 12 and =3 all-

Sec. 14. excluding Nalive allotment AA-
7280 Parcel B and Lake Aleknagik

Sec 15, excluding Native allotments AA-
7280 Parcel A. AA-7294 Parcel A and
Lake Alekna. ik

Sam 17, excludin Lake Aleknak
Sec. 18. excluding Native allotments AA-

7278 Parcel B, AA-7305 Parcel A and
Lake lekna ik-

Sec. 19. excluding Native allotments A-
054494 Parcel C, AA-7285 Parcel C and
Lake Aekna&

Sec. 20. excluding Native allotments AA-
7281 Parcel A, AA-7285 Parcel C, AA-
7297 Parcel B. AA-7363 Parcel Ba AA-
7902 and Lake Aleknagilc

Sec. 22. excluding US. Survey 4928, Native
allotment AA-7294 Parcel A and Lake
Aleknagk:

Sec. 23. ekcluding Native allotment AA-
7281 Parcels C and D and Lake
Aleknagik.

Sec. 24, excluding Native allotment AA-'
7289 Parcel A and Lake Aleknagik

Sec. 2 excluding U.S. Survey 3091, U.S.
Survey 4873. U.S. Survey 4927, Native
allotmentAA-7288 Parcel C and Lake
Aleknalk&

Sec. 28, excluding US. Survey 4927, Native
allotments AA-7281 Parcel D, AA-728
Parcel C and Lake Aleknagik

Sec. 2& excluding U.S. Survey 4929, Native
allotments AA-8930, AA-7707 and.Lake
Aleknagl

Sec. 29, excluding U.S. Survey 4929, Native
allotment AA-733 Parcel B and Lake
Aleknsgi

Seacs. 30,31 and 32. all-
Sec. 33. excluding US. Survey 4929. Native

allotments AA-6930 and AA-7707;
Sec. 34. excluding Native allotments AA-

5930. AA-7275 Parcel B, AA-7281 Parcel
B. AA-7707 and Lake Aleknaglk

Sec. 35, excluding Native allotments AA-
7279 Parcel B, AA-7281 Parcel B and
Lake Alekna 1k

Sec. 38. excludn U. Survey 3734, US.
Survey 4922 Native allotments AA-6079,
AA-6125 Parcel A. AA-6.62 AA-7277
Parcel B. AA-7279 Parcel B, AA-7307
larcel A and Lake Aleknagik.

Containing approximately 12.120 acres.
T. 11S., 56 W.,

Those portions of Tract A more particularly
described as (protracted):

Sec. 1. excluding US. Survey 4923. Native
allotments AA-7277 Parcel B, AA-730(7
Parcel A and AA-776o Parcel B;

Sec. 2. excluding US. Survey 4923 and
Native allotment AA-7760 Parcel B
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* Sec. 11, excluding US. Survey 4923; "
Sec. 12, excluding U.S. Survey 4923 and

Native allotment AA-7657 Parcel B. -

Containing approximately 1,838 acres.
T. 8 S., R. 57 W.,

Those portions of Tract A more particularly
described as (protracted):

Sec. 26, all; -
Sec. 27, excluding Native allotments AA-

7285 Parcel B and AA-7301 Parcel A and
Lake Aleknagik;

Sec'134, excluding U.S. Survey 4706, Native
allotment AA-7285 Parcel B and Lake
Aleknagik;

Sec. 35, excluding'U.S. Survey 4705, U.S.
-Survey 4706, Native allotments AA-7674
Parcels A and B and Lake Aleknagik.

Containing approximately 2,020 acres.
T. 9 S., R. 57 W.,

, Those portions of Tract A more particularly
described as (protracted]:

Sec. 1, excluding Lake Nerka;
Sec. 2, excluding U.S. Survey 4796, Native

allotments AA-7289 Parcel C, AA-7759
Parcel A, Lake Nerka and the Agulowak
River;

Sec. 3, excluding the Agulowak River
Sec. 4, all;
Sec. 5, excluding Native allotment AA-7674

Parcel B and Lake Aleknagik;
Sec. 6, excluding Lake Aleknagik;
Sec. 8, excluding U.S. Survey 4932, Native

allotment AA-7284, the Agulowak River
and Lake Aleknagik;.

Secs. 9 and 10, excluding the Agulowak
River

Secs. 11 and 12, all;
Sec. 25, excluding Native allotments AA-

7275 Parcel A, AA-7288 Parcel B and
Lake Aleknagik;

Sec. 26, excluding U.S. Survey-4931, Native
allotment AA-7275 Parcel A and Lake
Aleknagik;

Sec. 27, excluding Native allotment AA-
7709 Parcel B and Lake Aleknagik;

Sec. 32, excluding Native allotment AA-
6124 Parcel A and Lake Aleknagik;

Secs. 33 and 34, excluding Lake Aleknagikq
Sec. 35, excluding Native allotments AA-

7275 Parcel A, AA-7279 Parcel A and
Lake Aleknagik;

Sec. 36, excluding Native allotments AA-
7275 Parcel A, AA-7279 Parcel A, AA-
7288 Parcel B and Lake Aleknagik.

Containing approximately 6,867 acres.

T. 10 S., R. 57 W.,
Those portions of Tract A more particularly

described as (protracted]:
Sec. 2, excluding Native allotments A-

056177 Parcel B, AA-7682 and Lake
Aleknagik;

Sec. 3, excluding Lake Aleknagik
Sec. 4, all; .
Sec. 11, excluding Native allotments A-

056177 Parcel B and AA-7682;
Sec. 12, excluding Native allotments A-

056177 Parcel B, AA-7288 Parcel A, AA-
7682, AA-7668 Parcel B, AA-7672 Parcel
B and Lake Aleknagik;

Sec. 13, excluding Native allotment AA-
7672 Parcel B and Lake Aleknagik.

Containing approximately 2,767 acres.
T. 9 S., R.58 W.,

That portion of Tract A more particularly
described as (protracted):

Sec. 1, excluding Lake Aleknagik.
Containing approximately 100 acres.,

- SewardMeridian, Alaska (Unsurveyed
T. 8 S., R. 53 W.,

Sec. 1, 'all;
Sec. 2, excluding Native allotment AA-7687

Parcel C;
Secs. 3 to 12, inclusive, all;-
Secs. 14to 23, inclusive, all;
Secs. 26 to 35, inclusive, all.

-Containing approximately 20,411 acres.
T. 9 S., R. 53 W.,

Secs. 5 to 8, inclusive, all.
Containing approximately 2,486 acres.

T. 9 S., R. 54 W.,
Secs. 1 to 12, inclusive, all;
Secs. 17 to 20, inclusive, all;
Secs. 29 to 32, inclusive, all.
Containing approximately-12,596 acres,

T. 10 S., P. 54 W. I
Secs. 5 to 8, inclusive, all;
Secs. 17 to 20, inclusive, all;
Sec. 29, excluding Muldung River;
Sec. 30, all;
Secs. 31 and 31, excluding Muklung River.
Containing approximately 7,535 acres.
Total aggregated acreage, approximately

102,161 acres.
The conveyance issued for the surface

estate of the lands described above
shall contain the following reservations
to the United States: .. I

-f 1. The subsurface estate therein, and
all rights, privileges, -immunities and
appurtenances, of whatsoever nature,
accruing unto said estate pursuant to the
Alaska Native, Claims Settlement Act of
December 18, 1971 (85 Stat. 688, 704; 43
U.S.C. 1601, 1613(f) (1976)); and

2. Pursuant to Sec. 17(b) of the Alaska
Native Claims Settlement Act of
December 18,,1971 (85 Stat. 688, 708; 43
U.S.C. 1601,1616,fb) (1976)), the
following public easements, referenced
by easement identification number (BIN)
on the easement maps attached to this
document, copies of which will be found
in case file AA-6648-EE, are reserved to
the United States. All easements are
subject to applicable Federal, State, or
Municipal corporation regulation. The
following is a listing' of uses allowed for
each type of easement. Any tses which
are not spedifically listed are prohibited.

25Food Trail-The uses allowed on a
twenty-five (25) foot wide trail easement
are: Travel by foot, dogsled, animals,.
siowmobiles, two and three-wheel
vehicles, and small all-terrain vehicles
(less than 3,000 lbs. Gross Vehicle
Weight (GVW)). "

60 FootRoad-The uses allowed on a
sixty (60) foot wide'road easement are:
Travel by foot, dogsled, animals,
snowmobiles, two and three-wheel"
vehicles, small and large all-terraii
vehicles, track vehicles, four-wheel
drive vehicles, automobiles, and trucks.

100 Foot Road-The uses allowed on
a one hundred (100) foot wide road
easement are: Travel by foot, dogsled,
animals, snowmobiles, two and three- -

wheel vehicles, small and large all-

terrain vehicles, track yehiclds, four- • *
wheel drive vehicles, automobiles,'and
trucks.

One Acre Site-The uses allowed for
a site easement are: Vehicle parking
(e.g., aircraft, boats, ATV's,

,snowmobiles, cars, trucks), temporary
camping, and loading or unloading,
Temporary camping, loading or -
unloading shall be limited to 24 hours.

a. (EIN 5 C5) An easement for an,
existing access trail twenty-five (25) feat
in width from Lake Aleknagik in Sec.
35., T. 8 S., R. 57 W., Seward Meridian,
northerly to public lands and waters.
The uses allowed are those listed above
for a twenty-five (25) foot wide trail
easement; The season of use will be,
limited to winter use only.

b.[(IN 8 D9) An easement for a
proposed access trail twenty-five (25)
feet in width from site EIN 8a D9 In See.
1, T. 9 S., R. 57 W., Seward Meridian,
southerly to public lands. The'uses
allowed are those above for a twenty.
five (25) foot wide trail easement,

c. (BIN 8a D9) A one (1) acre site
easement upland of the ordinary high
water mark in Sec. 1, T. 9 S., R. 57 W.,
Seward Meridian, on the south shore of
River Bay on Lake Nerka and east of the
mouth of Fenno Creek. The uses allowed
are those listed above for a one (1) acre
site.

d. (EIN 11 D9) An easement for a
proposed access trail twenty-five (25)
feet in width from site EIN Ila D9 on the
north shore of Lake AleknAgik in Sec. 5,
T. 10 S., R. 56 W., Seward Meridian,
northeasterly to public lands. The uses
allowed are those listed above for
twenty-five (25) foot wide trail
easement.

e. (EIN la D9) A one (1) acre site
easement upland of the oridinary high
water mark in Sec. 5, T. 10 S., R. 56 W.,
Seward Meridian, on the north shore of
Lake Aleknagik. The uses allowed are
those listed above for a one (1) acre site.

f. (EIN 12e D9) An easement for a
proposed access trail twenty-five (25)
feet in width from site EIN 12h D9
located on the south shore of Lake
Aleknagik in Secs. 20 and 29, T. 10 S., R.
56 W., Seward Meridian, westerly to
public lands. The uses allowed are those
listed above for a twenty-five (?5) foot
wide trail easement.

g. (EIN 12h DO) A one (1) acre site
easement upland of the ordinary high
water mark in Secs. 20 and 29, T. 10 S.,
R. 56 W., Seward Meridian, on the south
shore of Lake Aleknagik. The uses
allowed are those listed above for a one
(1) acre site.

h. (BIN 13 C5 D9) An easement for an
existing access trail twenty-five (25) feet
in width from the vicinity of the village
of Aleknagik in Sec. 30, T. 10 S,, R. 55
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W., Seward Meridian, northerly to,
public lands. The uses allowed are those
listed above for a twenty-five (25] foot
wide trail easement. The season of use
will be limited to winter use.

i. (EIN 13a C5, D9) An easement for a
proposed access trail twenty-five (25)
feet in width from site EIN 42 E in Sec.
17, T. 9 S., R. 55 W., Seward Meridian,
southerly to Sec. 20, T. 9 S., R. 55 W.,
Seward Meridian thenci easterly to trail
EIN i3 C5, D9 in Sec. 23, T. 9 S., R. 55
W., Seward Meridian. The uses allowed
are those listed above for a twenty-five
(25) foot wide trail easement. The
season of use will be limited to winter
use.

j. (EIN 14a D9) An easement for a
proposed access trail twenty-five (25)
feet in width from the left bank of the
Muklung River, in Sec. 29, T. 10 S., R. 54
W. Seward Meridian, easterly to public
lands. The uses allowed are those listed
above for a twenty-five (25] foot wide
trail easement.*

k. EIN 20a C5) An easement for an
existing access trail twenty-five (25) feet
in width from site EIN 21 D9 on the left
bank of the Wood River in Sec. 32, T. 1O
S., I 55 W., Seward Meridian,
southeasterly to public lands. The uses
allowed are those listed above for a
twenty-five (25) foot wide trail
easement The season of use is limited
to winter use.

L EIN 21 D9) A one (1) acre site
easement upland of the mean high tide
line in Sec. 32, T. 10 S., R. 55 W., Seward
Meridian. on the left bank of Wood
River at an old mill site. The uses
allowed are those listed above for a one
(1) acre site.

m. (EIN 24 C5) An easement one
hundred (100) feet in width for an
existingroad from the selection
boundary in Sec. 11, T. 11 S., R. 56 W.,
Seward Meridian, northerly to its
terminus south of the village of
Aleknagik in Sec. 31, T. 10 S., R. 55 W.,
Seward Meridian. The uses allowed are
those listed above for a one hundred
(100) foot wide road easement.

n. (EIN 40 M) An easement sixty (60)
feet in width for an existing road from
road EIN 24 C5 in Sec. 31, T. 10 S., R. 55
W., Seward Meridian, westerly to Sec.
36, T. 10 S., R. 56 W., Seward Meridian.
The uses allowed ire those listed above
for a sixty (60) foot wide road easenient.

o. (EIN 42 E) A one (1] acre site
easement upland of the ordinary high
water mark in Sec. 17, T. 9 S., R. 55 W.,
Seward Meridian, on the south shore of
Lake Nerka. The uses allowed are those

'listed above for a one (1] acre site.
p. (EIN 43 E) An easement for a

proposed access trail twenty-five (25)
feet in width from navigable waters on
Lake Aleknagik in Sec. 32, T. 9 S., R. 57

W., Seward Meridian. southerly to
public lands. The uses allowed are those
listed above for a twenty-five (25) foot
wide trail easement.

q. (EIN 45 E) An easement for a
proposed access trail twenty/five (25)
feet in width from trail EIN 13 C5, D9 in
Sec. 23, T. 9S., L 55 W., Seward
Meridian, easterly to public lands. The
uses allowed are those listed above for
a twenty-five (25) foot wide trail
easement. The season of use will be
limited to winter use.

r. (EIN 48 C4) An easement fifty (50)
feet in width, twenty-five (25) feet on
each side of the centerline, for an
existing 7.2 KV power transmission line
from the Aleknagik selection boundary
in Sec. 11, T. 11 S., L 50 W., Seward
Meridian, northerly to an island in Sec.
25, T. 10 S., R. 5 W., Seaward Meridian.
The uses allowed are those activities
associated with the construction,
operation, and maintenance of the
powerline facility.

s. (EIN 49 L) An easement twenty-five
(25) feet in wfdth, twelve and one-half
(12 ) feet on each side of the centerline,
for an existing telephone line from the
Aleknagik selection boundary in Sec. 11,
T. 11 S., L 56 W., Seward Meridian.
northerly to Lake Aleknaglk. The uses
allowed are those activities associated
with the construction, operation, and
maintenance of the telephone line
facility.

t. EIN 49a L) An easement twent-five
(25) feet in width, twelve and one-half
(12 ) feet on each side of the centerline,
for an existing telephone line from road
EIN 24 C5 in Sec. 3, T. 10 S., L 56W.,
Seward Meridian, westerly io a group of
private inholdings located on the south
shore of Lake Aleknagik. The uses
allowed are those activities associated
with the construction, operation, and
maintenance of the telephone line
facility.

u. (EIN 49b L) An easement twenty-
five (25) feet in width for an existing
telephone line located in Sec. 25, T. 10
S., R. 56 W, Seward Meridian. The uses
allowed are those activities associated
with the construction, operation, and
maintenance of the telephone linefacility.The grant of lands shall be subject to:

1. Issuance of a patent confirming the
boundary description of the lands
hereinabove granted after approval and
filing by the Bureau of Land
Management of the official plat of
survey covering such lands;

2. Valid existing rights, therin, if any,
including but not limited to those
created by any lease (including a lease
issued under Sec. 6[g) of the Alaska
Statehood Act of July 7,1958 (72 Stat.
339,341; 48 U.S.C. Ch. 2, Sec. 6(g)

(1976))). contract, permit, right-of-way or
easement and the right of the lessee.
contractee, permittee or grantee to the
complete enjoyment of all rights,
privileges and benefits thereby granted
to him. Further, pursuant to Sec. 17(b) (2)
of ANCSA. any valid existing right
recognized by ANCSA shall continue to
have whatever right of exccess as is
now provided for under existing law,

3. Requirements of Sec. 14(c) of the
Alaska Native Claims Settlement Act of
December 18. 1971 (85 Stat 688,703; 43
U.S.C. 1601.1613(c) (1976)), that the
grantee hereunder convey those
portions, if any. of the lands
hereinabove granted. as are prescribed
in said section.

Aleknagik Natives Limited is entitled
to conveyance of 115,200 acres of land
selected pursuant to Sec. 12(a) of the
Alaska Native Claims Settlement Act
To date, approximately 102,161 acres of
this entitlement have been approved for
conveyance. the remaining entitlement
of approximately 13,039 acres will be
conveyed at a later date.

Pusuant to Sec. 14(f) of the Alaska
Native Claims Settlement Act,
conveyance to the subsurface estate of
the lands described above shall be
granted to Bristol Bay Native
Corporation when conveyance is
granted to Aleknagik Natives Limited,
for the surface estate and shall be
subject to the same conditions as the
surface conveyance.

Only the following inland water
bodies, within the described lands, are
considered to be be navigable: Wood
River Agulowak River Lake Alemagik;
Lake Nerka.

The Muklung River is considered to be
tidally influenced to the northern
boundary of Sec. 29, T.10 S.,R. 54W.,
Seward Meridian.

In accordance with Departmental
regulation 43 CER 2850.7[d), notice of
this decision is being published once in
the Federal Register and once a week,
for four (4) consecutive weeks, in the
Anchorage Times. Any party claiming a
property interest in lands affected'by
this decision may appeal the decision to
the Alaska Native Claims Appeal Board,
P.O. Box 2433, Anchorage. Alaska 99510,
with a copy served-upon both the
Bureau of Land Management, 701 C
Street, Box 13. Anchorage, Alaska 99513,
and the Regional Solicitor, Office of the
Solicitor, 510 L Street Suite 408,
Anchorage, Alaska 99501. also:

1. Any party receiving service of this
decision shall have 30 days from the
receipt of this decision tofile an appeal

2. Any unknown parties, any parties
unable to be located after reasonable
efforts have been expended to locate,
and any parties who failed or refused to
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sign the return receipt shall have until
December 26,1979, to file an appeal.

3. Any party known or unknown who
may claim a property interest which is
adversely affected by this decision shall
be deemed to have waived those rights
which were adversely affected unless an
appeal is timely filed with the Alaska
Native Claims Appeal Board.

To avoid summary dismissal of the
appeal, there must be strict compliance
with the regulations governing such
appeals. Further information on the
manner of and requirements for filing an
appeal may be obtained from the Bureau
of Land Management 701 C Street, Box
13, Anchorage, Alaska 99513.

If an appeal is taken, the adverse
parties to be served with a copy of the
notice of appeal are: State of Alaska,
Division of Lands, 323 East Fourth
Avenue, Anchorage, Alaska 99501.
Aleknagik Natives Limited, Aleknagik,
Alaska 99555. Brstol.Bay Native
Corporation, P.O. Box 237, Dillingham,
Alaska 99576.
Sue A. Wolf,
Chief, Branch of Adjudication.
[FR Dce. 79-35234 Filed 11-23-7. 8:45 am]
BILWNG CODE 4310-84-M

[F-14943-A]

Alaska Native Claims Selection
This decision rejects the State

selection of lands near Tanacross and
approves the land for conveyance to
Tanacross, Incorporated.

On May 25,1961, the State ofAlaska
filed general purposes grant selection
applications F-027784 and F-027785,
pursuant to Sec. 6(b). of the Alaska
Statehood Act of July 7, 1958 (72 Stat.
339, 340; 48 U.S.C. Ch. 2, Sec. 6(b)
(1976)). These applications, which
selected lands near the Native village of
Tanacross, were later combined,
retaining F-027784 as the application
covering T. 19 N., R. 1; E., Copper River
Meridiam

On December18,1971,'Sec. 11 of the.
Alaska Native Claims Settleient Act
(85 Stat 688, 696 43 U.S.C. 1601,1610
(1976)) (ANCSA) withdrew the lands
surrounding the village of Tanacross,.
including the lands in the subject State-
selection, for possible Native-selection.
On September 5,1974. Tanacross,
Incorporated filed village selection
application F-14943-A under the
provisions of Sec, 12(a) of the Alaska
Native Claims SettlementAct (85 Stat
688, 701; 43 U.S.C. 1601,1611(a)), for
lands located near the village, including

.lands within the subjectState.selection.,
Section 12(a)(1) of the AlaskaNative,

Claims Settlement Actprovides that'
village selections shall be made from,

lands withdrawn by Sec. 11(a). Section
11(a)(2) withdrew for possible selection
by the Native corporation those lands
that have been selected by, or
tentatively approved to, but not' yet
patented to, the State under theAlaska
Statehood Act. Section 12(a)(1) further
provides that no village may select more
than 69,120 acres from lands withdrawn
by Sec. 11(a)2). "-

The following described lands, which
are State selected, have been properly
selected under village, selection
application F-14943-A. Accordingly, the
State selection application is rejected as
to the following described lands:
State Selection F-027784

Lot 6, Block5, U.S. Survey 3726, Alaska,
Townsite of Tanacross, situated on the right
bank of the Tanana River approximately 10
miles northeast of Tok Junction, Alaska.

Containing 1.30 acres.
T..19 N, R. 11 E., Copper River Meridian,

Alaska (Surveyed);
Those portions of Tract A more particularly

described as (protracted]:
Sec.1, excluding U.S. Survey 4378;
Secs. 2 and 3, excluding Fish-Lake,
Sec. 4 excluding U.S.-Survey 4087,,U.S.

Survey,4087B, Native allotments F-14422
Parcel B and F-12549 Parcel A and Fish
Lake;

Secs. 5 excluding U.S. Survey 4087B;
Sacs. 6, excluding Native allotments F-

125481)arcel A and F-15029 Parcel B;
Secs. 7 and8, all;
Sac. 9 excluding U.S. Survey 4087B;
Secs' 104 -14.inclusive. all; --
Seci;. 1,-16 ancd17, excludirig the Little

Tanana Slough;
Sec1;8;.ixcludmgNative allotment F-14422

Parcel-A and the Little Tanana Slough-
Sem.19 -excluding Native'allotment F-14445

ParceiLB and the Little Tanana Slough;
Sec. 20, excluding the Little Tanana Slough,
Secs. 21 and 22,-excluding the Tanana
I River and the Little Tanana Slough;
Sec. 23, excluding the Tanana River,
Sac. 24,all;
Secs. 25 to 28, inclusiveexcluding the

Tanana River;,
Sec. 29, excluding the Little Tanana Slough,

theTanana River and its interconnecting,
sloughs;

Sec.. 30; excluding Native allotment F-14445
Parcel B, the Little Tanana Slough, the
Tanana River and its interconnecting
slough;

Sac: 31, excluding U.S. Survey 5620 and the
Tanana River;,

Sec. 32, excluding U.S. Survey 2631, U.S.
Survey 2659, U.S. Survey 3726, U.S.
Survey 4088, U.S. Survey 5620, Native
allotments F-14439 Parcel C and F-16422
ParcerA and-the Tanana River and its
interconnecting slough;

Sec. 33, excluding U.S. Survey 2031 and -U.S. Survey 4088; ..
Sec. 34, 35 and,so, al

Containing approximately 19,671 acres.
Aggregatingapproximatelyl19,672 acres.,

Further action on the subject State
- selection application as.tothose lands-

not rejected herein ivill be tiken at a
later date. -.

The total amount of lands'which have
been properly selected by the State,
including any selection applications
previously rejected to permit
conveyances to Tanacross, Incorporated
is approximately 19,672 acres, which Is
less than the 69,120 acres permitted by
Sec. 12(a)(1) of ANCSA.

As to the lands dedcrlbedl above, the,
application submitted by Tanacross,
Incorporated is properly filed and meets
the requirements of the Alaska Native
Claims Settlement Act and of the
regulations issued pursuant thereto.
These lands do not include any lawful
entry perfected under or being
maintained in compliance with the laws
leading to the acquisition of title.

In view of the foregoing, the surface
estate of the above described lands,
selected pursuant to Sec. 12(a),
aggregating approximately19,672 acres,
is considered proper for acquisition by
Tanacross, Incorporated, and Is hereby
approved for conveyance pursuant to
Sec. 14(a) of the Alaska Native Claims
Settlement Act.

The conveyance issued for the surface
estate of the lands described above

- shall contain the following reservations
to the United States:

1. The subsurface estate therein, and
all rights, privileges, immunities, and
appurtenances, of whatsoever nature,
accruing unto said estate pursuant to the
Alaska Native Claims Settlement Act of
December 18, 1971 (85 Stat. 688, 704; 43
U.S.C. 1601,1613{t'); and

2. Pursuant to Sec. 17(b] of the Alaska
Native Claims Settlement Act of
Decembei' 18, 1971 (85 Stat. 688,.708;'43
U.S.C. 1601,1616(b)), the following
public easements, referenced by
easement identification number (IN).on
the easement maps attached to this
document, copies of which will be found
in case file F-14943-EE, are reserved to
the United States. All easements are
subject to applicable Federal, State, or
Municipal corporation regulation. The
following is a listing of uses allowed for

.each type of easement. Any uses which
are not specifically listed are prohibited.
25Foot Trail.-The uses allowed on a

twenty-five (25) foot wide trail easement,
are: Travel by foot, dogsled, animalb,
snowmobiles, two and three-wheel
vehicles, and small all-terrain vehicles (less
than 3,000 His. Gross Vehicle Weight

* [GVW)).
One Acre Site.-The uses allowed for a sltd

easement are: Vehicleparking (e.g.,
aircraft, boats, ATV's, snowmobiles, cars,
trucks),otemporary camping, and loading or
unloading. Temporary camping, loading, or
unloading shall be limited to 24 hours.
a. (EINs14 C1, D1, D9) An easement for ,

an existing access trail twenty-five (25)
feet in width from the road on the left

|
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bank of the Tanana River in Sec. 32, T.
19 N., R. 11 E., Copper River Meridian,
northwesterly to public lands. The uses
allowed are those listed above for a
twenty-five (25) foot wide trail
easement. The season of use is limited
to winter.

b. CEN 18a D9] A one (1) acre site
easement upland of the ordinary high-
water mark in Sec. 4, T. 19 N., R. 11 E.,
-Copper River Meridian, on the
northwest shore of Fish Lake. The uses
allowed are those listed above, for a one
(1) acre site.

c. (EIN 21 C, D1) An easement for an
existing access trail twenty-five.(25) feet
in width from trail EIN 14 C1, Dl, D9 in
Sec. 13, T. 19 N., R. 10 E., Copper River
Meridian, northerly to public lands. The
uses allowed are those listed above for
a twenty-five (25) foot wide trail
easement. The season of use is limited
to winter.

d. (EIN 28 C5) A proposed easement
varying from two hundred fifty (250) feet
to one thousand two hundred fifty
(1,250) feet in width and extending out
one thousand (1,000) feet from the end of
Runway 30 at Tanacross Airport in Sec.
32, T. 19 N., R. 11 E., Copper River
Meridian. The allowed use of this
airspace easement is for unobstructed
air space and there will be no use
allowed which might interfere with
approaching or departing aircraft or
might otherwise constitute a safety
hazard because of its location or
construction. No permanent fixture will
be allowed in the safety area and no
obstructions will be allowed to extend
into the airspace. Uses which do not
interefere with aircraft safety will be
permitted. The uses of this airspace
easement will be controlled by
applicable Federal, State or municipal
Corporation regulation.

The grant of the above described
lands shall be subject to:

1. Issuance of a patent confirming the
boundary description of the lands
hereinabove granted after approval and
filing by the Bureau of Land
Management of the official plat of
survey covering such lands;

2. Valid existing rights therein, if any,
including but not limited to those
created by any lease (including a lease
issued under Sec. 6(g) of the Alaska
Statehood Act of July 7,1958 (72 Stat.
339, 341; 48 U.S.C. Ch. 2, Sec. 6(g))),
contract, permit, right-of-way, or
easement, and the right of the lessee,
contractee, permittee, or grantee to the
complete enjoyment of all rights,
privileges, and benefits thereby granted
to him. Further, pursuant to Sec. 17(b)(2)
of the Alaska Native Claims Settlement
Act of December 18,1971 (43 U.S.C.
1601, 1616(b)(2)) (ANCSA), any valid

existing right recognized by ANCSA
shall continue to have whatever right of
access as Is now provided for under
existing law;,

3. Requirements of Sec. 14(c) of the
Alaska Native Claims Settlement Act of
December 18, 1971 (85 Stat. 688,703; 43
U.S.C. 1601,1613(c)), that the grantee
hereunder convey those portions, if any,
of the lands hereinabove granted, as are
prescribed in said section.

4. An easement and right-of-way to
operate, maintain, repair and patrol an
overhead open wire and underground
communication line or lines, and
appurtenances thereto, in. on, over and
across a strip of land fifty (50) feet in
width, lying twenty-five (25) feet on
each side of the centerline of the Alaska
Communication System's open wire or
pole line and/or buried communication
cableline, conveyed to RCA Alaska
Communications, Inc. by Easement
Deed dated January 10, 1971, (F-13508),
pursuant to the Alaska Communications
Disposal Act (81 Stat 441; 40 U.S.C. 771,
et seq.) located in: the east half of
protracted section 32 of Tract A, T. 19
N., R. 11 E., Copper River Meridian. and
that portion within U.S. Survey 3726.

The lands conveyed will include the
Eagle to Valdez Telegraph Line which Is
located in Secs. 6,18,19, 29, 30 and 32,
T. 19 N., R. 11 E., Copper River Meridian.
This historic structure is identified on
Bureau of Land Management plats as
serial No. F-21631 and has been
nominated to the National Register of
Historic Places.

Tanacross, Incorporated is entitled to
conveyance of 92,160 acres of land
selected pursuant to Sec. 12(a) of the
Alaska Native Claims Settlement Act.
To date, approximately 19,672 acres of
this entitlement have been approved for
conveyance; the remaining entitlement
of 72.488 acres will be conveyed at a
later date.

Pursuant to Sec. 14(f) of the Alaska
Native Claims Settlement Act,
conveyance of the subsurface estate of
the lands described aboe shall be
granted to Doyon. Limited when
conveyance is granted to Tanacross,
Incorporated for the surface estate, and
shall be subject to the same conditions
as the surface conveyance.

Only the following inland water
bodies within the described lands are
considered to be navigable:

The Tanana River and its
interconnecting sloughs;

The Little Tanana Slough;
Fish Lake.
In accordance with Departmental

regulation 43 CFR 2650.7(d). notice of
this decision Is being published once in
the Federal Register and once a week,
for four (4) consecutive weeks, in the

TUNDRA TIMES. Any party claiming a
property interest in lands affected by
this decision may appeal the decision to
the Alaska Native Claims Appeal Board,
P.O. Box 2433. Anchorage, Alaska 99510
with a copy served upon both the
Bureau of Land Management Alaska
State Office, 701 C Street. Box 13,
Anchorage, Alaska 99513 and the
Regional Solicitor, Office of the
Solicitor, 510 L Street, Suite 408,
Anchorage. Alaska 99501, also:

1. Any party receiving service of this
decision shall have 30 days from the
receipt of this decision to file an appeal.

2. Any unknown parties, any parties
unable to be located after reasonable
efforts have been expended to locate,
and any parties who failed or refused to
sign the return receipt shall ha.e until
December 26.1979, to file an appeal.

3. Any party known or unknown who
may claim a property interest which is
adversely affected by this decision shall
be deemed to have waived those rights
which were adversely affected unless an
appeal Is timely filed with the Alaska
Native Claims Appeal Board.

To avoid summary dismissal of the
appeal, there must be strict compliance
with the regulations governing such
appeals. Further information on the
manner of and requirements for filing an
appeal may be obtained from the Bureau
of Land Management. 701 C Street, Box
13. Anchorage, Alaska 99513.

If an appeal is taken, the adverse
parties to be served with a copy of the
notice of appeal are:
Tanacross. Incorporated. Tanacross. Alaska

99"77.
Doyon. Limited. First and Hall Streets,

Fairbanks. Alaska 997O1.
State of Alaska. Department of Natural

Resources, Division of Research and
Development. 323 East Fourth Avenue,
Anchorage. Alaska 99501.

Sue A. Wolf.
Chief. Branch of Adudcraio .
f, oD _ g-3 .s 3Ed u-- -4n.5 am=
MIGHO COOE 43*54-

Bakersfield District, Calif, Alteration of
Existing Jawbone Canyon
Management Agreement Boundary

A management agreement has existed
between the U.S. Bureau of Land
Management and the Rudnick Estate
Trust since 1976. This agreement applies
to the management of motorized
vehicles on lands in the Jawbone
Canyon Special Design Area.

The original boundary follows a ridge
line which cannot be seen by the
average user of the area. The original
boundary was signed on the ridge line,
but due to difficulty in reaching the ridge
line, signs could not be maintained on a
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regular schedule. The visitors using the,
area would then trespass across the
boundary. Patrolling this area by 4-
wheel chive vehicles is limited due to
the steep terrain involved. The-Jawbone
well is located in Section 28 of T. 30S.,
R. 36E. The well is used.by livestock and,
wildlife within the area, and is a
valuable water source. However; due to,
the visitation near the well, the water
tank has been-vandalized and
contaminated by swimmers, thus
keeping the livestock and wildlife from
using their water source.

The altered management agreement
boundary will enable the use of
Jawbone Canyon Road as a boundary
line. The road can be easily patrolled
and visitors to the area'would'have a
definite visible bounday to follow. This
will enable the local law enforcement
agencies and Bureau of Land
Management Rangers to enforce

- trespassing laws-and regulations on'
lands west of the boundary. It will also
prevent visitors from vandalizing the
water tank and disturbing livestock and
wildlife that utilize the water source.

The altered boundary line is as
follows:

Beginning at the point where the
Harris Grade County Road intersects.
the U.S. Forest Service boundary in T.
28S., R. 35S., Section 30, east along
Harris Grade Rgad to the intersection of
Harris GradeRoad'and'Kelso Valley
County Road in T, 28S., R. 35E., Section'
21. From that point north on Kelso
Valley Road to the intersection of Kelso.
Valley Road and Dove Spring Canyon'
Road in T. 28S., R 35E., Section 15.
Thence southeast on Dove Spring.
Canyon Road to the intersection of Dove
Spring Canyon Road and Gold Peak
Road in T. 28S., R. 36E., Section 32.
Thence west-southwest along GoldPeak
Road, to the intersection of Gold Peak
Road and Butterbread Canyon County
Road in T. 29S., R. 35E., Section 2.
Thence southeast along Butterbread'
Canyon Road to the .intersection of
Butter-bread Canyon Road and Jawbone
Canyon Road in T. 29S., R. 36E., Section
33. Thence south along Jawbone Canyon
Road to where Jawbone Canyon Road
turns northeast in T. 30S., R. 36F.,
Section 22. Thence due south to-the
southern boundary of T. 30S. Thence
due-east along the southern boundary of
T. 30S., to the common southern corner
'of T. 30S., R. 34E., Section 35 and 36.
Thence due north along the boundary
between Section 36 and36 to the
common corner of T. 29S., R. 34E., -

Sections 25, 26, 36 and 36. Thence-north

along U.S. Forest Service boundary to
the point where Harris Grade County
Road intersects the U.S. Forest Service
boundary in T. 28S., R. 35E., Section 30,

Within the confines of the described
boundary, vehicle use willbe restricted
to designated roads and trails by permit
issued by the Bureau of Land
Management. Jawbone Canyon, Road,
Butterbread Canyon Road, Kelso Valley
Road, and Harris Grade Road will
remain open to operators with valid
State operator's licenses or learner's
permits, and licensed motorized
vehicles. The area to te east of this line
the Trustagrees to allow vehicle use of'
its private lands on all designated roads
and trails.Additional areas now
exhibiting use as hill climb areas will be
designated as open to this off road
vehicle activity-.

This'notice is given under the
authority fo the Federal Land Policy and'
Management Act of 1976 (PL 94-579);
Executive Qrder 11644'as amended by
Executive Order 11989, and-Bureau of
Land Management Code and'
Regulations 43 CFR 8340.

Dated. November 15,1979.
Kris Conquergood,
Acting District Manager.
[FR Doe. 79-35305 Filed 11-23-, &:45aml
BILLING CODE 4310-84-

[NM 38770]

'New Mexico; Application

November 14, 1979.,
Notice is hereby given that, pursuant'

to Section 28 of the Mineral Leasing Act
of 1920 (30 U.S.C. 185), as amended by
the Act of November 16,1973 (87 Stat.
576), David Fasken has filed a right-of-
way application for one 4-inch and three
3-inch pipelines across the following
land:

New Mexico Principal Meridian, New Mexico
T. 21-S., 1. 24 E.,

Sec. 4, lots 5and 13;
Sec. 5. lots 7,8,9,10,14,15,16 and,

NEV4SWY4.

These pipelines will convey natural,
gas across 1.883 miles of public land in
Eddy County, New Mexico.

I The purpose of this notice is to informi
the public that the Bureau will b&
proceeding with consideration of
whether the application should be-
approved; and if so, unde'r what terms'
and conditions. -

Interested persons desiring to express
their views should promptly send their
name and address to the District
Manager, Bureau of Land Management,
P.O. Box 1397, Roswell, NewMexico
88201.
Stella V. Gonzales,
Chief, Lands Section.
tFR Doc. 79-3630 Filed 11-23% &S4 ain)

BING CODE 431044-M

National Park Service

Cape Cod National Seashore, South
Wellfleet,-Mass.; Cape Cod National
Seashore Advisory Commission;
Meeting

Notice is hereby given in accordance
with Pub. L. 92-464 that a meeting of the
Cape Cod National Seashore Advisory
Commission will be held on Friday,
December 14, 1979, at 10 am at the
Headquarters Building, Cape Cod
National Seashore, Marconi Station
Area. South Wellfleet, Massachusetts.

*The Commission was established
pursuant to Pub. L 91-383 to meet and
consult with the Secretary of the Interior
on general policies and specific matters
relating to the development of Cape Cod
National Seashore.

The Commission will consider the
following matter. Recommendations of
the. Oversand Vehicle Study Committee.

The meeting is open to the public. It is
expected that 15 persons will be able to
attend the session in addition to
Commission members.

Interested persons may make oral/
nvritten presentations to the Commission

or file written statements. Such requests
should be made to the official listed
below at least seven days prior to the
meeting.

Further information concerning this
meeting may be obtained from Herbert
Olsen, Superintendent, Cape Cod
National Seashore, South Wellfleet,
Massachusetts 02603, Telephone 617-
349-3785. Minutes of the meeting will be
available for public information and
copying four.weeks after the meeting at
the Office of the'Superintendent, Cape
Cod National Seashore, South Wellfleet,
Massachusetts.

Dated: November 13,1979.
Herbert Olsen,
Superintendent, Cape CodNational Seashore.
[FR Dec. 79-3257 Filed 11-23-79 45 am)

BILLING CODE 4310-70-M
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Office of the Secretary

IINT FEIS 79-61]

Grazing Management Program for the
Bennett Hills, Timmerman Hills and
Magic Planning Units in Gooding,
Lincoln, Elmore, Blaine and Camas
Counties, Idaho; Availability of the
Shoshone Grazing Final Environmental
Statement

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969. the Department of the Interior has
prepared a final environmental
statement for a proposed grazing
management program for the Bennett
Hills. Timmerman Hills and Magic
Planning Units of the Shoshone District
located in southcentral Idaho.

The proposal involves changes in
initial stocking rates, implementing
improved grazing systems and
installation of certain range
improvements. Five alternatives were
also analyzed. Approximately 574.000
acres of public lands are involved.

No final decisions regarding this
matter will be made for 30 days from the
date of this notice.

Copies of the final environmental
statement are available for inspection at
the following locations:
Office of Public Affairs. Bureau of Land

Management Interior Building. 18th and C
Streets, NW. Washington. D.C. 20M40.
Telephone: [202) 343-5717.

Shoshone District Office, Bureau of Land
Management. 400 West F Street, Shoshone,
Idaho 83352, Telephone: (208) 886-2207.

Idaho State Office, Bureau of Land
Management. Federal Building. 500 West
Fort Street. Boise, Idaho 83724. Telephone
(208) 384-17.

A limited number of single copies may
be obtained from the Idaho State
Director, the Shoshone District Manager
and the Office of Public Affairs, Bureau
of Land Management at the above
addresses.
'Dated. October 29.1979.

James W. Curlin.
Deputy Assistant Secretary ofthe Interior.
JFR Dom.75 -V= Pled U-2a3-Mt &5a m)
aeLLMeCODE 4310-84--

Water and Power Resources Service

Municipal Water Service Contract
Negotiations, Shoshone Project,
Wyoming; Avalabity of the Proposed
Contract

The Department of the Interior.
through the Water and Power Resources
Service, has completed the negotiation

for the form of a contract with the city of
Cody and town of Lovell. Wyoming. for
long-term municipal water service from
Buffalo Bill Reservoir, the principal
storage feature of the Shoshone Project.
The proposed contract form was
prepared pursuant to section 9(c)(2) of
the Reclamation Project Act of August 4.
1939 (53 Stat. 1186).

Both municipalities have requested
water service arrangements be
consummated to provide supplemental
water requirements for domestic.
residential, light industrial, and
commercial purposes. Both expect
substantial population increases by year
2020. The United States would release
up to 5.000 acre-feet of water annually
for Cody and 1.000 acre-feet of water
annually for LovelL

The proposed contract form provides
that delivery would be made at the
outlet works of Buffalo Bill Dam, and all
costs associated with delivering the
water from the Shoshone River to the
municipal system would be the
responsibility of the individual
municipality. The initial water service
charge would be $10 per acre-foot for
water used plus $1 per acre-foot for
standby water service. The operation
and maintenance charge would be $0.10
per acre-foot. and contract
administration costs would be $100
annually. These charges are subject to
adjustment at 5-year intervals
throughout the 40-year contract term.

For further information and copies of
the proposed contract form, please
contact Mrs. Elaine Ellingson,
Repayment Technician. Division of
Water and Land. Water and Power
Resources Service. P.O. Box 2553,
Billings. Montana 59103, telephone (406)
657-6455.

The proposed contract will be
available for public review and written
commenti for 30 days following the date
of this notice. All written
correspondence concerning the
proposed contract will be made
available to the general public pursuant
to the terms and procedures of the
Freedom of Information Act (80 Stat.
383). as amended.

Dated. November 19.M979.
Clifford L Barrett.
Assistant Commissioner of Water and Power
Resources Service.
[FR Do,. 711-.S FtaW W-.-,-4 am]
BILUNG CODE 43-I--M

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY

Agency for International Development

Final Program Criteria for Screening of
Applications for Grants Made by
American Schools and Hospitals
Abroad (ASHA) Program

AGENCY* Agency for International
Development.
ACT1ON: Final Program Criteria.

SUMMARY. The Agency for International
Development is issuing final program
criteria for the screening of applications
for grants made by the American
Schools and Hospitals Abroad (ASHA)
program, pursuant to section 214 of the
Foreign Assistance Act of 1961, as
amended. The program criteria serve as
administrative guidance for considering
the acceptability and relative merits of
applicants.
DATE: Effective date November 25,1979.
FOR FURi"ER INFORMATION CONTACT.
Mr. David A. Santos (703) 235-9190,
ASHA, Agency for International
Development. Washington. D.C. 20523.
SUPPLEMENTARY FORJATION:

Backgrdund

On April 16,1979, the Agency for
International Development published for
comment its Proposed Program Criteria
for the American Schools and Hospitals
Abroad program. A written comment
was received from one individual.

That comment was directed at criteria
2 and 4 which require that educational
and medical programs reflect American
ideas and practices. It was suggestedby
the respondent that these criteria
emphasized too heavily U.S. educational
"and medical practices and that the
criteria should be modified to reflect
that ASHA'projects reflect conditions in
the overseas countries. Since these
criteria reiterate the statutory language
of Section 214 of the Foreign Assistance
Act.-as amended, their inclusion is
mandatory. Furthermore. since the
educational and medical programs of
institutions receiving ASHA assistance
are adapted to local needs; U.S. ideas
and practices are applied in a manner
which takes these local needs and
concerns into accounL -

Accordingly. the Agency for
International Development issues the
following Criteria for the American
Schools and Hospitals Abroad Program.

Preamble

Pursuant to section 214 of the Foreign
Assistance Act of 1961, as amended,
grant assistance is made available to
selected schools, libraries, and hospitals
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overseas founded or sponsored by
United States citizens and serving as
study and demonstration centers for
ideas and practices of the United States
and as centers for medical education
and research; Grants made under this
program help such instutions
demonstrate'to people overseas the
achievements of the United States in
education and medicine.' ' "

In evaluating requests for assistance
AID will apply the following criteria:

Criterion 1. The applicaxit should be a
nonprofit U.S. organization which either
founded or sponsors the institution for
which assistance is sought. Preferably,
the applicant should be tax-exempt
under Section 501(c)(3) of the Internal
Revenue Code of 1954.

The applicant must demonstrate a
continuing supportive relationship with
the institution. Evidence of this would
be the provision of financial'and
management support for the institution.

Criterion 2. An instruction program
must serve the secondary or higher level
and must reflect American educational
ideas and practice (education at the
elementary school level will not be
supported).

A school offering a broad-based
academic program must include *
instruction on the history, gebgraphy,
political science, cultural institutions or
economics of the United States. English
should be used in instruction or taught
as a second language. However, the ,
foregoing subject matter and language
requirements need not apply to a school
offering a specialized course of study.

Criterion 3. Institutions are bxpected
to reflect favorably upon and to increase
understanding of the United States.

Criterion 4. A hospital center, imh
addition to being a treatment facility, -
must be involved in medical education
and research.

Programs for post graduate training of
staff in the United States and programs
for the exchange of personnel with
American institutions will be regarded
as evidenc6 of ability to6 demonstrate
American ideas and practices in
medicine.

Criterion 5. The faculty and staff of a
school or a hospital center should
include a significant number of U.S.
citizens or other persons trained in U.S..
institutions who are in residence and"
teaching at the school or hospital center
on either a full time or part-time basis.

Criterion 6. The majority of the isers
of any institution, e.g., students or
patients, must be citizens of countries
other than the U.S. - -

Criterion 7. An existing institution
must demonstrate competence in
professional skills and must -exhibit
sound management and financial'

practices. An applicdaht for a new
institution must demonstrate the ability
to achieve professional competence and
to operate in accordance with sound
management and financial practices.
, Criterion 8. The institution must be

open to all persons regardless of race,
religion, sex, color or national origin.
(The above shall not be constrund torequire enrollment of students of both
sexes at an educational institution
enrolling boys or girls only.) Assistance
may-not be used to train persons for
religious pursuits or to construct
building or other facilities intended for
worship or-religious instruction.

Criterion 9. The institution must be
located outside the U.S. and should not
be under the control or management of a
government or any of its agencies. The
receipt of financial of other assistance
from a government or government
agency or the observance of national
educational or medical standards
required by the country where the
institution is located does not in itself
mean that the institution-is "under the
control or management" of such
government.

Criterion la An applicant requesting
capital construction assistance must
provide information sufficient to permit
a firm estimate of the total cost-to'the '
U.S. Government of the construction for
which assistance is requested. Such an
applicant must also provide 'Information
and assurances with respect to'rights to
the land on which constructionis
planned.

Criterion 11. To help achieve the
objectives of the Foreign Assistance Act

- and ensure that the American Schools
and Hospitals Abroad program is as

- geographically balanced as possible,
special consideration will be given to
applications for institutions which
increase the geographic distribution of
the program and contribute to the
economic and social progiess of areas
that are the focus of AID's development
efforts;
Calvin IL Raullerson,
AssistantAdministratorfor Private and
De;;elopment Cooperation.
[FR Doc. 79-36221 Filed 11-23-79; 8:45 am]
BILLING CODE 4710-02-M

Joint Research Committee of the
Board for Internatlonal Food and
Agricultural Development; Meeting

Pursuant to Executive Order 11769
and the provisions of Section 10(a), (2),
P.L. 92-463i Federal Advisory Committee
Act, notice is hereby given of the
twenty-ninth meeting of the Joint
Research Committee (JRC) of. the Board
for International Food and Agricultural

Development (BIFAD) on December 11
and 12, 1979.

The purpose of the meeting is to
review and discuss progress of
Collaborative Research Support
Programs (CRSPs) being planned and
implemented, and to further consider
changes in composition and roles of JRC
to relate to the Institute for Scientific
and Technological Cooperation upon its
establishment. Planning CRSPs which,
will be discussed include Human ,
Nutrition, Integrated Crop Protection,
Peanuts, Soil Management, Fisheries
and Aquaculture. Ongoing CRSPs which
will be discussed include Small
ruminants and Sorghum and Millet.
Also, JRC will consider the possibility of
exploratory studies on the role of

-Forestry in agriculture in the tropics and
sub-tropics.

The meeting will c6nvene at 9:00 a.m.'
and adjourn at 5:00 p.m. on December 11
and 12,1979. The meeting will be held at
the Holiday Inn, Dynasty Room, 1850 N.
Ft. Myer Drive, -Arlington, Virginia
22209. The nieeting is open to the public.
Any interested person may attend, may
file written statements with the
Committee before or after the meeting,
or may present oral statements in
accordance with procedures established
by the Committee, and to the extent the
time available for the meeting permits.

Dr. Erven J. Long, Office of Title XII
Coordination and University Relations,
Development Support Bureau, is
designated A.I.D. Advisory Committee
Representative at the meeting. It is
suggested that those desiring further
information write to him in care of the
Agency for International Development,
State Department, Washington, D.C.
20523, or telephone him at (703)-235-
8929.
Erven J. Long
A.I.D. Advisory Committee Representative,
Joint Research Committee Board for
International Food andAgricultural
Development.
November 20,1979.
[FR Dec. 79-,335 Filed 11-23-79; 845 am]
BILLING CODE 4710-02-M

INTERNATIONAL TRADE
COMMISSION

[AA1921 lnq. 29]

Coke From West Germany;
Commission Determines "No
Reasonable Indication of Injury"

On the basis of information developed
during the course of inquiry No.
AA1921-Inq.-29 undertaken by the
United States International Trade
Commission under section 201 of the
Antidumping Act, 1921, as amended, the
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Commission unanimously determines
that there is no reasonable indication
that an industry in the United States is
being or is likely to be injured by reason
of the importation of coke, provided for
in item 521.31 of the Tariff Schedules of
the United States (TSUS), from West
Germany allegedly sold at less than fair
value as indicated by the Department of
the Treasury. _

On October 17,1979, the Commission
received advice from the Department of
-the Treasury that, in accordance with
section 201(c)(1) of the Antidumping
Act, 1921 as amended, an antidumping
investigation was being initiated with
respect to coke from West Germany and
that, pursuant to section 201(c)[2) of the
act, information developed during
Treasury's preliminary investigation led
to the conclusion that there is
substantial doubt that an industry in the
United States is being or is likely to be
injured by reason of the importation of
coke from West Germany into the
United States. Accordingly, the
Commission, on October 22,1979,
instituted inquiry No. AA1921-Inq.-29.
under section 201(c)(2) of the act to
determine whether there is no
reasonable indication that an industry in
the United States is being or is likely to
be injured, or is prevented from being
established, by reason of the
importation of such merchandise into
the United States.

A public hearing was held on October
30, 1979, in Washington, D.C. Notice of
the institution of the inquiry and the
public hearing was duly given by
posting copies of the notice at the
Secretary's office in the Commission in
Washington, D.C., and at the
Commission's office inNew York Pity,
and by publishing the original notice in
the Federal Register of October 25, 1979
(44 FR 61466].

The TreasuryDepartment instituted
its investigation after receiving a
properly filed complaint on September 7,
1979, from counsel representing three
US. producers of coking coal, one of
which also produces coke. Treasury's
notice of its antidumping proceeding
was published in the Federal Register of
October 22,1979 [44 FR 60838).
Statement of Reasons for the
Determination of Chairman Joseph 0.
Parker and Commissioners Bill Alberger,
George M. Moore, Catherine Bedell, and
Paula Stem
Determination

On the basis of the information
developed during this inquiry, we
determine that there is no reasonable
indication that an industry in the United
States is being oris likely to be injured.

or is prevented from being established.,
by reason of the importation of coke
from West Germany allegedly sold at
less than fair value as indicated by the
Department of the Treasury.

Discussion

In this inquiry, counsel for the
petitioners has claimed that the industry
injured by LTFV imports of coke from
West Germany is "the U.S. merchant
coke industry (consisting of) all U.S.
commercial producers of coke and
coking coal that sell their products
exclusively on the open market." The
industry described by the petitioners
does not include steel firms, which
account for an estimated 93 percent of
total U.S. coke production and which
produce coke primarily for their own
captive consumption. In addition, the
industry described by the petitioners
excludes the steel firms' captive
production of coking coal. which
supplies over half of the coking coal
consumed by such firms in the
manufacture of coke. It is our view that
neither the industry described by the
petitioner,' nor the entire U.S. coke and
coking coal industries, which include all
facilities in the United States used in the
production of coke and coking coal.
whether for captive or noncaptive use. is
being or is likely to be injured by reason
of the alledged LTFV imports of coke
from West Germany.

In recent years. U.S. coke producers
witnessed a steady decline in capacity.
which affected both coke and coking
coal production. During the period
January 1973 through July 1979, a period
in which US demand for coke increased
as a result of an overall Increase in
domestic steel production. US. coke
capacity declined by approximately 16
percent, while capacity utilization
increased from an estimated 93 percent
in 1976 to about 97 percent in January-
June 1979. The decline in capacity is
primarily attributable to stringent
Federal pollution control standards and
the advanced age of most domestic coke
ovens. Steel firms, which own and
operate the vast majority of coke ovens,
have not undertaken the massive
replacement and reconditioning
programs needed to prevent further
erosions in capacity.

Largely as a result of declining
capacity, US. coke production fell from

'Prevention of establishment ofan Industry Is rot
in question In this Inquiry and will notbediscussed
further in these view.

3 Commissioners Alberger and Stem do not
believe that the industry described by the petitioner
constitute, and "lndustrf within thd meaning of the
Antidumping Act. They would defne the finstry
as comprising total U.S. coke production. both
captive and noncaptive.

58.3 million short tons in 1976 to 48.6
million short tons in 197& Production in
1978 was also suppressed-by over 3
million short tons-by the United Mine
Workers strike during December 1977-
March 1978, which prevented many
'producers from obtaining needed
quantities of coking coal. Coke
production during the first half of 1979
increased by 22 percent over its level
during the corresponding period in 1978.
Production losses during the period
1976-78 were shared relatively evenly
by both captive and merchant plants, as
were production gains during the first
half of 1979.

Despite the steady decline in coke
production, domestic shipments of coke
were at approximately the same level in
197,8 as they were in 1976, reflecting a
rapid depletion of inventories However
shipments and inventories of coke
increased slightly during the first half of
1979. 7

As a result of declining coke capacity
and the strike referred to above.
domestic shipments of coking coal fell
by 22 percent during 1976-78. The "
decline in domestic shipments was more
than offset by increased exports of
coking coal however. During January-
June 1979, U.S. coking coal producers'
domestic and foreign shipments
increased markedly.

While coke production droppedby 17.
percent during 1976-70pthe average
number of production and related
workers engaged in the production of
coke declined by only 2 percent.
Reflecting the sharp rise in production
during the first half of 1979, the average
number of such workers in that period
increased by 13 percent over the
average for January-June 1978.
Employment data for the U.S. coking
coal industry are unavailable; it is
assumed. however, that industry
employment remained relatively stable
since total shipments of coking coal did
not decline during the period January
1976 through June 1979, except for a
brief lapse in early 1978 resuling from
the United Mine Workers strike.

As U.S. demand for raw steel
increased, particularly in 1978, and as
domestic coke capacityand production
declined. steel firms sought increased
volumes of coke from foreign suppliers
to fill the gap. During the period 1976-78,
US imports of coke from West Germany
more than quadrupled. asdid total
imports from countries other than West
Germany. During January-June 1979,
however, imports from West Germany
were 33 percent below their level during
the corresponding period in 1978.

There is considerable information that
domestic steel firms sought coke from
West Germany primarily because of
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insufficient domestic supplies and not
because of price considerations. Of the
seven firms known-to have imported
coke from West Germany during the
period January 1976 through June 1979,
four purchased the imported product at
prices substantially higher than those
paid for noncaptive domestic Coke, two
paid lower prices for the imported
pro*duct, and one paid substantially
similar prices for both. An analysis of
average delivered prices paid by steel
firms accounting for over 80 percent of
domestic coke consumpton reveals that
while West German coke was slightly
lower in price than domestic noncaptive
coke in 1977, it was higher than such
coke in 1978, the year in which imports
surged, and in-the first half of 1979.

Merchant coke producers have
reported isolated instances where they
were unable to sell coke at reasonable
prices. It should be noted, however, that
10 steel fims reported that frequently
during the period January 1977 through
June 1979, there were insufficient
quantities of blast furnace coke • -
availabld from U.S. merchant producers.
These firms indicated that in many
instances merchant coke producers had
abundant stocks of foundry coke, which
is considered unsuitable for blasf
furnace use.

Conclusion

On'the basis ofrte above, we
conclude that there is no reasonable
indication of injury or likelihood of
injury to a domestic industry byy reason
of the alledged LTFV imports of coke
from. West'Germany.

Ify the order or the Commission.
Issued: November 19, 1979.

Kenneth R. Mason,
Secretary.
[FR Doc. 79-36385 Filed 11-23-79; 8.45 am]

'BILNG CODE 7020-02-M

DEPARTMENT OF JUSTICE

Law Enforcement Assistance
Administration

Office of Criminal Justice Education
and Training; Internship Program

The Law Enforcement Assistance
Administration fiscal year 1980 budget
contains' no provision fo'continuing the,
Internship Program, authorized by
Section 406(f) of the Crime Control Act

/of 1976, as amended.All institutions of
higher education should be advised that
there will be no internship program
operating for Academic Year1980-81.

The LEAA Internship'Program -
provided internships of not less than
eight weeks, for those persons enrolled

on a full-time basis in tmdergraduate or
graduate degree programs who would
work full-time in law enforcement
agencies. Interns earned a stipend of
$65.00 per week, which amount is
intended to supplement a.salary which
the employing criminal justice agency.
pays the intern.

For further information call the
Academic Assistance Division of the
Office of Criminal Justice Education and'
Training at 301/492-9040.

Dated: November 9,1979.
J. Price Foster,
Director, Office of Criminaljustice Education
and Training..
[FR Doc. 79-36307 Filed 11-23--79;845 am]
BILWNG CODE 4410-18-M

METRIC BOARD

Public Forum

Notice is hereby given that the United
States Metric Board will hold a Public
Forum on Thursday, December 13, 1979,
from 9 a.m. to 3 p.m. The Forum will be
held in conjunction with the Metric
Board's regular December meeting..
Notice of the regular meeting appears in
the Sunshine Meeting section of this
issue. The Forum will be held at the
Harley Hotel of Orlando, 151 East
Washington Street, Orlando, Florida
32801 in the Eola Ballroom.

The purpose of the forum will beto
allow Board Members to receive
comments about increased metric usage
and voluntary metric conversion from
individuals and from representatives of
groups or organizations. The'public is
invited and encouraged to provide oral
or written comments and ask questions
of the Board from 11 a.m. to 12:30 p.m.
Those who wish to participate may also
submit comments or questions in
advance to Ms. Joanne Wills, Office
Public Awareness and Education,
United States Metric Board, The
Magazine Building, 1815 North Lynn
Street, Suite 600, Arlington, Virginia
22209.
Louis F. Polk,
Chairman, U.S. Metric Board.
[FR Dc.. 79-36342 Filed 11-23-79; M4 am]

BILLING CODE 6820-94-M

NATIONAL COMMISSION ON THE
INTERNATIONAL YEAR OF THE
CHILD, 1979

Meeting

AGENCY: National Commission on the
International Year of the Child, 1979.
ACTION: Notice of meeting.

SUMMARY: This notice announces the
forthcoming meeting of the National
Commission on the International Year of
the Child, 1979. The meeting is being
held to discuss issues, leading to the
development of recommendations to be
included in the report to the President,
This document is intended to notify the
general public of its opportunity to
attend.
DATES: December 5-6,1979.
ADDRESSES: Department of State, Loy
Henderson Room, 2201 C Street, N.W.,
Washington, D.C. 20520.
FOR FURTHER INFORMATION CONTACT:.
James B. Roberts, Executive Officer, 600
"E" Street, N.W., Suite 505, Washington,
D.C. 20471, (202) 376-2435.

Since conference facilities are In great
demand, we must know the number of
general public who plan to attend In
order to allocate adequate space for the
meeting. Notice of persons from the
general public who plan to attend must
be in writing and received by the
Executive Officer of the National
Commission (at the above address), 5
p.m. (E.S.T.) November 30, 1979. Such
notice of intent should include the
address and telephone number of the
person.
James B. Roberts,
Executive Officer.
[FR Doc. 79-36304 Filed 11-23-79; 8:45 am]
BILLING CODE 6820-49-

Meeting
AGENCY: National Commission on the
International Year of the Child, 1979.
ACTION: Notice of Meeting.

SUMMARY: This notice announces the
forthcoming meeting of the National
Commission on the International Year of
the Child, 1979, Children's Advisory
Panel. The meeting is being held to
discuss substantive issues, leading to
the development of recommendations to

-.be included in the report to the
President. This document is intended to
notify the general public of its
opportunity to attend.
DATES: December 2-4, 1979.
ADDRESS: National 4H Council, 7100
Connecticut Avenue, Washington, D.C.
20015.
FOR FURTHER INFORMATION CONTACT:.
James B. Roberts, Executive Officer, 600
"E" Street, N.W., Suite 505, Washington,
D.C. 20471, (202) 376-2435.

Since conference facilities are In great
demand, we must know the number of
general public who plan to attend in
order to allocate adequate space for the
meeting. Notice of persons from the
general public who plan to attend must
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be in writing and be received by the
Executive Officer of the National
Commission (at the above address) by 5
p.m. (E.S.T.) November 28, 1979. Such -
notice of intent to attend should include
the address and telephone number of
the person.
James B. Roberts,
Executive Officer.
(IlF Doc. ,-36305 Fl-ed l-23-,R 8&45 anj
BILLM CODE 6820-49,-M

NATIONAL FOUNDATION ON THE

ARTS AND THE HUMANITIES

Artists-in-Schools Panel; Meeting
Pursuant to Section 10(a)(2) of the

Federal Advisory Committee Act (Public
Law 92-463), notice is hereby given that
a meeting of the Artists-in-Schools Panel
to the National Council on the Arts will
be held December 12,1979, from 9:00
a.m.-7:00 p.m.; December 13,1979, from
9:00 a.m.-6:00 p.m.; and December 14,
1979, from 9:00 a.m.-6:00 p.m. in Room
1426, Columbia Plaza Office Building,
2401 E St., N.W., Washington, D.C.

This meeting will be open to the
public on a space available basis. The
topic for discussion will be Policy,
present and future directions.

Further information with reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington.
D.C. 20506, or call (202) 634-6070.
John t1 Clark,
Director, Office of Council andPanel
Operations, National Endonwmentfor the Arts.
November 6,1979.
[FR Doc. 79--36310 Filed 11-23-79 8:45 aml

BILLING CODE 537-01-iM

Dance Panel; Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Dance Panel to the National Council on
the Arts will be held December 13,1979,
from 11:00 a.m.-5:30 p.m.; December 14,
1979, from 9:00 a.m.-5:30 p.m.; December
15,1979, from 9:00 a.m.-5:30 pam.; and
December 16,1979, from 9:00 a.m.-4:00
p.m., in Room 1422, Columbia Plaza
Office Building, 2401 E St., N.W.,
Washington, D.C.

A portion of this meeting will be open
to the public on Dec. 13, 1979, from 11:00
a.m.-5:30 p.m.; Dec. 14,1979, from 9:45
a.m.-5:30 p.m.; Dec. 15,1979, from 9:00
a~m.-5:30 p.m.; and Dec. 16, 1979, from
9:00 a.m.-4:00 pm. Topics for discussion
will include policy, guidelines, long

range planning, and an overview of
presentation 4nd touring.

The remaining sessions of this
meeting on December 14,1979, from 9:00
a.m.-9:45 a.m. are for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended.
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register March
17,1977, these sessions will be closed to
the public pursuant to subsections (c)
(4), (6) and 9(b) of section 552b of Title 5,

'United States Code.
Further information with reference to

this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington.
D.C. 20506, or call (202) 634-6070.
John H. Clark,
Director, Office of Council andPanel
Operations, National Endomnent for theArmt
November 16, 1979.
[F"R Do. 79-3 Fled ,-4% 8-45 a=)
BILNG CODE 7537-01-M

Theatre Panel; Cancelled.Meetings
Pursuant to Section 10(a)(2) of the

Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Theatre Panel to the National, Council
on the Arts that was to be held on
November 27,1979 and November 28,
1979, in Los Angeles, California, (as
announced in the Federal Register, VoL
44, No. 215, Monday, November 5, 1979)
has been cancelled.
John H. Clark.
Director, Office of Council and Panol
Operations, National En do wmentfor the Arts.
[FR Dmc -79-a618 Fled 11-23-7% &.45 am)I
SILNG CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Advisory Committee for Minority
Programs In Science Education;
Meeting

In accordance with the Federal
Advisory Committee Act Pub. L 92-463,
as amended, the National Science
Foundation announces the following
meeting:
Name: Advisory Committee for Minority

Programs In Science Education.
Date and time: December 13.1979-9 am. to
5 p.m. December 14,1979-9 a.m. to Noon.

Place: Atlanta University, Atlanta, Georgia
30314.

Type of meeting: Open.
Contact persom Dr. Alphonse Buccino. Office

of Program Integration. Directorate for
Science Education. National Science
Foundation. Washington. D.C. 20550, (202)
282-7947.

Summary minutes: May be obtained from the
Contact Person. Dr. Alphonse Buccino, at
the above stated address.

Purpose of Committee: To provide advice
regarding NSFs minority programs in
science education.

Agenda: Assessment of Resource Centers in
Science and Engineering.

K. Rebecca Winkler,
Committee Mana3ement Coordinator.
November 20. 1979
[MR Do&. 36344 Ftitd U7&U a=]
BILLING COnE 755541-1

Advisory Committee for Physiology,
Cellular, and Molecular Biology,
Subcomdttee on Human Cell Biology;
Meeting

In accordance with the Federal
Advisory Committee Act, as amended,
Pub. L 92-463, the National Science
Foundation announces the following
meeting:
Name: Subcommittee on Hiuman Cell Biology

of the Advisory Committee for Physiology.
Cellular and Molecular Biology.

Date and time: December i0, 1979 9:0 am. til
5:00 p.m.

Place Cell Culture Center, Massachusetts
Institute of Technology. Cambridge, MA
02139.

Type of meeting: Closed.
Contact person: Dr. Herman W. Lewis,

Program Director. Human Cell Biology
Program. Room 32M, National Science
Foundation. Washington. D.C. 20550.
telephone (202) 63z-4200.

Purpose of subcommittee: To provide advice
and recommendations concerning support
for research In Human Cell Biology.

Agenda: To review and evaluate research
proposals as part of the selection process
for awards.

Reason for closing: The'proposals being
reviewed include Information of a
proprietary or confidential nature,
Including technical information: financial
data. such as salaries; and personal
information concerning individuals
associated with the proposals. These
matters are within exemptions (4] and (6)
of 5 US.C. 552b[c), Government in the
Sunshine Act.

Authority to close meeting: This
determination was made by the Committee
Management Officer pursuant to provisions
of Section 10(d) of Pub. L 92-463. The
Committee Management Officer was
delegated the authority to make such
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determinations by theDirector, NSF on
July 6,1979.

M. Rebecca Wikler, -

Committee Management Coordinator "
November 20, 1979.
[FR Do. 79-3345 Filed 11-23-79; :45 am]

BILLING CdoE 7555-t- -M

Executive Committee of theAdvisory
Committee for Ocean Sciences;
Amended Meeting Notice

The meeting notice for the Executive:
Committee is being amended to include
a closed portion for thereview of
specific proposals. For the convenience
of the reader, we are republishing the
meeting notice.
Name: Executive Committee of the Advisory

Connittee for Ocean Sciences...
Date and Time: November 28 and 29,1979-9

a.m. ta 5 p.m. each day.
Place: Room 642. National Science

Foundation, 1800 G StreetN.W.,
Washington, D.C. 20550. . -

Type of Meeting: Part Open-Open 11/28-91
a.m. to 11 p.m. Closed 1-1/28-11 a.m. to 12
p.m. Open 11/?8--1:30 p.m. to 5 p.m. Open
1112S-9 an.m. to " P.M.

Contact Person: Dr. Dirk Frankenberg,
Director, Division of Ocean Sciences, Room
609, National Science Foundation,
Washhgton, D.C. 20550. Telephone (202
632-5913.

Summary Minutes. Maybe obtained from the
Contact Person, Dr. Dirk Frankenberg, at
the above address.

Purposb of Committee: To provide advice and
recommendations concerning.
oceanographic research andits. support y
the NSF's Division of Ocean Sciences.

Agenda:

Open-Nov. 28-% a.m.
;Review of-Divisfon Budget-D.'

Frankenberg.
Report on Post-DOE program and proiect

reviews-G. Gross.
National Climate Program Deveropment

Oceanographic Input-C. Collins.
Other NSF programs: Intergrated Basic

Research, and Division of Applied Research.
International Stance of OCED.

Frankenberg.
Facilities Operation and Construction-M

Johrde.

Closed-Nov. 28-11 a.rr. tor 12 y.n
Reassignment ofRVAlpha Hfelx-M4E

Johrde.
Open-Nqv. 28-1--:30 pm to,5rp.nz

Oceanography Section OversightReview-
I. Byrne.
Open-Nov. 29.

Plans for Oceanographic Facilities Section
Oversight Review-R.Dugdale.

Hydraulic Pistorr Coring Researc
Opportunities-f. Imbrie.

Role of Executive Committee in Long
Range Planning--D. Erankenberg.

Recruitment of rotators to NSF positions; 1.
Division Director-, and.2. Program Manager -
for Facilities Operations.'

Advisory C'mmfit ee Roation--R. Dugdale
Reason for Closing: The presentations wil

include discussion of specifiaproposals
reviewed and include information of a
proprietary or confidential nature,
including technical information; financial
data, suck as salaries. and7personal
information concerning individuals..
associated with the proposals. These
matters are within exemptions (4y and (6]-
of 5 U.S.C. 552b(c), Government fn the
Sunshine Act

Authority to CloseMeeting: This
determination was made by the Comnittee
Management Officerpursuant to provisions
of Section 10(d) of Pubr. L. 92-463. The
Committee Management Officer was
delegated the authority to make such
determinations by the'Director, NFS; on
Idly (Ij 197.

This notice appearedin the Federal
Register on November 9,19719, Voume
44, Page 65225.
M. Rebecca Winkler,,
CommitteeManagement Coordinator.
November 20419790
[FR Doc. 79-36343 Filed 11-23-79; 8:45 am]
BILLING CODE 7555-01-M

OFFICE OF MANAGEMENT AND

BUDGET

Agency Forms Under Review

Background '
Wher executive departments and

agencies propose public use forms,
reporting, or recordieeping
requirements, the Office of Management
and Budget (OMBI reviews and acts on
those requireinents under the Federal
Reports Act (44 USC, Chapter 35]).

* Departments and agencies use a number
of tec finques including public hearings
to consult with the public on significant
reporting requirements before seeking
OMB approval. OMB in carrying out its
responsibility under the Act also
considers comments on the forms and
recordkeepingrequirements that will
affect the public.

List of Forms Under Review
Every Monday and Thursday OMB

publishes a list of the agency forms
received for review since the last list
was published. The list has all the
entries for one agency together and
grouped intor newforms, revisions,
extensions, orreinstaemens. Each
entry contains the following
ipformatioru

The name and telephone number-of the •
agency clearance officer,

the office of the agency issuing thisform;
the tile ofthe form;
the agency form number, ifapplIcablle
how ofter the formmust be filled outr
who will be required or asked to report;

an estimate of the numper offorms that
will be filled out;

an estimate of the total number of hours
needed tofill out the form; and

the-name and telephone number of the
person or office responsible for OMB review.

Reporting or recordkeeping '
requirements that appear to raise no
significant isiues are approved
promptly. In addition, most repetitive
reborting requirements or forms that
require one half hour or less to complete
and a total of 200,(l hours or less
annually will be apprqved ten business
days after this notice is published unless
spicific issues- are raised; such forms are
identified in the list by an asterisk (*].

Comments and Questions

Copies: of the proposed forms find
supporting documents maybe obtained
from the agency clearance officerwhose
name and telephone number appear
under the agency name. Comments and'
questions about the items on this list
should be directed to the OMB reviewer
or office listed at the end of each entry.

, If you anticipate commenting on a
form but find that time to prepare will
prevent you from submitting comments
promptly-, your should advise the
reviewer ofyourintent as. early as
possible.

The timing and format of this notice
'have been changed to make the
publication of the notice predictable and
to give a clearer explanation of this-
process to the public. If you have
comments and suggestions'fo" further
improvements to this notice, please send
them to Stanley F. Morris, Deputy
Associate Director for Regulatory Policy
and Reports Management, Office of
Management and Budget, 726Jackson
Place, Northwest, Washington, D.C.
20503.

DEPARTMENT OF COMMERCE.

Agency Clearance- Officer-Edward
Michals--377-3627

New Forms-

Bureau of the Census
1979 FarmEnergy Survey
79-A35
Single Time
Sample of Farms From 1978 Census of

Agriculture 30.000 Responses 30,000
Hours

Off. of Federal Statistical Policy &
Standard 673--7974

Bureai of the Census
Census ofAgriculture Questionnaire for

- Commonwealth of the Northern
Marianas 1980

8D-AI(NM)
Single Time
Farm Operators 50OResponses 250 -

Hours
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Off. of Federal Statistical Policy &
Standard 673-7974

Bureau of the Census
Survey of Builder Production Plans
SCC-900B
Single Time -
Builders of Residential Construction 600

responses 150 hours
Off. of Federal Statistical Policy &

Standard 673-7974
Bureau of the Census
Census of Agricultural Questionnaire for
' American Samoa 1980

80-A1(AS)
Single Time
Farm Operators 2,000 Responses 1,000

Hours
Off. of Federal Statistical Policy &

Standard 673-7974

Revisions

Bureau of the Census
*Steel Mill Shapes and Forms

(Producers' Net Shipments and
Inventories)

M-33
Monthly
Manufacturers of Steel Mill Shapes and

Forms 228 Responses 76 Hours
Off. of Federal Statistical Policy &

Standard 673-7974
Industry and Trade Administration,
Titanium Metal
ITA 991
Monthly"
Titanium Melting and Processing

Facilities 420 Responses 420 Hours
Richard Sheppard 395-3211

DEPARTMENT OF DEFENSE

Agency Clearance Officer--John V.
Wenderoth-697-1195,

Extensions

Department and Other
Application Form, FOTC 4 Year

Scholarship
DD- 1893
On Ocassions,
Individuals Students 40,000 Responses

30,000 Hours
Richard Sheppard 395-3211

DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE

Agency Clearance Officer-William
Riley-?--7488"

New Forms

Alcohol, Drug Abuse' and Mental Health
Administration

Linkage Grant Questionnaires
Single Time

t Use of this form has already been approved until
December 1979 because of the need to obtain timely
information on the impact of current economic
conditions on the housing industry. Delay would
impede the GoVernment's ability to assess this
impact and would not be in the public interest.

Health Centers and Mental Health
Centers 171 Responses 85 Hours

Richard Eisinger 395-3214

Reinstatements

Health Care Financing Administration
*Request for Additional Medical

Information
HCFA-2081, HCFA-I-2081
On Occasion
Direct Dealing Hosp., Skilled Nurs. Fac.,

Home Hea. Agen. 43,052 Responses
10,763 Hours

Richard Eisinger 395-3214
Health Care Financing Administration
*Request'for Additional Medical

Information
HCFA-2081, HCVA-I-2081
On Occasion
Direct Dealing Hosp., Skilled Nurs. Fac.,

Home Hea. Agen. 43,052 Responses
10,763 Hours

Richard Eisinger 395-3214

DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Agency Clearance Officer-Robert G.
Masarsky-755-5184

New Forms

Community Planning and Development
CDBG Accomplishment Survey
Single Time
Local CDBG Administrators 769

Responses 10,980 Hours
Arnold Strasser 395-5080
Policy Development and Research
Condominium/Cooperative Conversion

Questionnaire
Single Time
Households in 12 SMSA'S 1,500

Responses 1,500 Hours
Arnold Strasser 395-5080
Policy Development and Research
Condominium/Cooperative Conversion:

Chief Executive
Questionnaire
Single Time
Local Officials in 300 Communities 600

Responses 170 Hours
Arnold Strasser 395-5080
Policy Development and Reserach
Condominium/Cooperative Conversiom

Chief Executive
Questionnaire
Single Time
Local Officials in 300 Communities 600

Responses 170 Hours
Arnold Strasser 395-5080

Revisions

Administration (Office of Ass't Secy)
Multifamily Insurance Benefits Claims

Forms
FHA 2744A thmu F
On Occasion
FHA Approved Mortgagees 300

Responses 900 Hours
Arnold Strasser 395-5080

DEPARTMENTOFLAB

Agency Clearance Officer-Philip M.
Oliver-523-63-1

Revisions

Bureau of Labor Statistics
*Retail Prices-Food Stores--Guam and

Virgin Islands
Food Pricing
BLS 2911M. & .0612911.(/2911.1o
Quarterly
Retail Grocery Stores. 440 responses, 73

hours
Off. of Federal Statistical Policy and

Standard. 673-7974
Bureau of Labor Statistics
Report on Occupational Employment
BLS 2877,100.0,100.2
Other (See SF-83)
Non-agricultural Estab. plus State and

local governments, 191,475 responses,
95,737 hours

Off. of Federal Statistical Policy and
Standard. 673-7974

Bureau of Labor Statistics
Report on Occupational Employment
BLS 2877.100.0,100.2
Other (See SF-83)
Non-agricultural Estab. plus State and

local governments. 191,475 resp onses,
95,737 hours

Off. of Federal Statistical Policy and
Standard. 673-7974

GENERAL SERVX:CS AD9211TRATION

Agency Clearance Officer-ohn F.
Gilmore-66&-1164

New Forms

Uniform Tender of Rates and/or
changes for transportation

Sevices
On occasion
Transportation company 6,000

responses, 6,000 hours
Laverne V. Collins, 395-3214

TENNESSEE VA.LEY AUTHORITY

Agency Clearance Officer-Eugene E.
Mynatt-615-7 .-- 95

New Forms

Questionaire to identify women-owned
businesses

Single time
Vendor recorded on TVA master file,

5.000 responses, 833 hours
Charles A. Filett. 395-5080

VETERANS ADMIUSTRATION

Agency Clearance Officer-R. C.
Whitt--389-=22

New Forms

Assessment of Health Care Needs of
Veterans in the Commonwealth of
Puerto Rico and in the Virgin Islands
10-2068 (NR)

rf
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"Single time
Veterans in Puerto Rico and Virgin

,' Islands, 50 responses, 25 hours
Richard Eisinger, 395-3214 -

Stanley E. Morris,
Deputy Associate DirectorforRejulotory
Policy andReports Management.
[FR Doc. 79-30202 Filed 11-23-79: 8:45 am-

BILLNG CODE 3110-01-M

Agency Forms Under Review

November 21, 1979

Background

When executive departments and
agencies propose public-use forms,
reporting, or recordkeeping
requirements, the Office of Management
and Budget (OMBj reviews and acts on
those requirements under the Federal
Reports Act (44 U.S.C., Chapter 351.
Departments and agencies use a number
of techniques includingpublic hearings
to consult with the public or sign icant
reporting requirements before seeking
OMB approval. OMB in carrying out its
responsibility under the Act also
considers comments on the forms and
recordkeeping requirements that will
Affect the public.

List of Forms Under Review
'Every Monday and. Thursday OMB

publishes a list of the agency forms -
received for review since the -last list
was published. The list has all the
entries for one agency together and
grouped into new forms, revisions,
extensions, or reinstatements. Each
entry contains the following
information:

The name and telephone number of the
agency clearance officer,

The office of the agency issaing this form;
The title of the form;
The agency form number. if applicable,
How often the form must be filled out;
Who will be required or asked to report;
An estimate of the number of forms that

.will be filled out.
An estimate of the totarnumber of hours

needed to fill out the form; and
The name and telephone number ofthe

person or office responsible for OMB'revie.

Reporting or recordkeeping
requirements that appear to raise'no

* significant issues are approved
,promptly. In addition, most repetitive
reporting requirements or forms that
require one half hour or less to complete
and a total of 20,000 hours or less
annu1ly will be approved ten business
,days after this notice is published unless
specific issues are raised; such forms are
identified in the list by an asterisk(').

Comments and. Questions
Copies of the proposed forms and'

supporting documents may be obtained
from the agency clearance officer whose
name and telephone number appear
under the agency name. Comments and
questions about the items ofi this list
should be directed to the 0MB reviewer
or office listed at the end of each entry.

If you anficipate commenting on a
form butfind that time to prepare will
prevent you from submitting comments
proriptly, you should advise the
reviewer of your intent as early as
possi'ble.

The timing and format of his notice
have been changed to make the
publication of the notice predictable, and
to give a clearer explanation of this
process to the public. If you have
comments and suggestions for further
improvements to this notice- please. send
them to Stanley F. Morris,'Deputy
Associate Director for Regulafory Policy
and Reports Management, Office of
Management and Budget, 726 Jackson
Place, Northwest, Washington. D.C.
20503. N

DEPARTMENT OF DEFENSE

Agency ClearanceOfficer-John V.
Wenderoth-697-1195

Extensionsr

Department of the AirForce Statellite
Control Orbital Support Plan
Documentation

On occasion,
Aerospace Contracting
"10 responses; 4,220 hours
Richard Sh'eppard, 395-3211
Departmental and Other Standard

Integrated Support Management
System-ReportingRequirements'

On occasion
DOD contractors
2,000 responses; 80,000 hours
Richard Sheppard,,'395-3211

DEPARTMENT OF ENERGY

Agency Clearance Officer-Johm
Gross--633-855,

New FQrms
*National Survey of Fuel Purchases~for

Vehicles-Background Questionnaire-
EIA-429 (Formerly part of EIA-1411
On occasion
Sample of households, 3,000 responses

500 hours
Jefferson-B. Hill, 395-5867
Survey of the Consumption of Selected

Hydrocarbon, Coal, and Coke
Materials by Manufacturers--Blast
Furnace Form

MA-452
Annually
Blast-furnaces, 300 responses, 756Ihours

Jefferson B. Hill,. 395-5807
Survey of the Consumption of Selected

Hydrocarbon, Coal, and Coke
Materials by Manufacturers-
Petroleum, Refinery' and Chemical
Plant Form

M-451
Annually
Petroleum-refinies and chemical'plants,

1,200 responses, 3,000 hours
Jefferson B. Hill, 395-5867

Revisions
*National Survey of Fuel Purchases for

Vehicles-Purchase Log and
Supplementary Questionnaire

EIA-141
Monthly
Sample of households, 52,200 responses,

14,400 hours
Jefferson B. Hill, 395-5867
Monthly Statement of Electric Operating

Revenue and.Income
FPC 5
Monthly
Public Utilities (hydro-electric class A

and B). 2,880G responses,, 11,808 hours
Jefferson B. Hill, 395-5867

Extensions

Supplemental Power Statement
FPC 12-F,-2
Monthly
Electric utilties, 3,850 responses, 8,801

hurs
Jefferson B. HIE 395-5887
Natural Gas Pipeline Company Mvfonthly

Staement
FPC-11
Monthly
MajorlInterstate Natural Gas

Companies, 408 responses, 9,833 hours
Jefferson B. Hill, 395-5867
Emergency Sales Deliveries of Natural

Gas for Resale IC by Persons With
Exemptions Under Natural Gas Act

FPC-R0326 "
On occasion.
Companies exempt under theNatural

Gas Act, 60 responses, 300 hours
Jefferson B. Hill, 395--5867

DEPARTMENT OF HEALTH, EDUCATION, AND'
WELFARE

Agency Clearance Officer-Wlliam
Riley-245-7488

Revisions

Social Security Administration
Application for Mother's or Father's

Insurance Benefits
SSA-5-F6
On: occasion
Spouse of'deceased workers with

children ihn their care, 180,000
responses. 45,000 hours

Barbara F Young, 395-6132
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DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Agency Clearance Officer-Robed G.
Masafsky-755-5184

New Forms

Community Planning and Development
*Report on Program Utilzation, Section

8 Housing
Assistant Payments
HUD 52685
Quarterly
PHA's That Administrater the MOD

REHAB Program, 2,400 responses,
1,200 hours

Arnold Strasser, 395-5080

DEPARTMENT OF THE TREASURY

Agency Clearance Officer-Floyd L
Sandlin--37-0436

Revisions

Bureau of Customes
*Bond Transcript

CF 53
On occasion
ImporterslBeckers, 31,000 responses;

3,100 hours
Marsha D. Traynham, 395-6140

Bureau of Customs
*Invoice Details for Cotton Fabrics and

Linens
CF 5519
on occasion
Importers/Beckers; 55,000 Responses;

4,582 hours
Marsha D. Traynham, 395-6140

AGENCY FOR INTERNATIONAL DEVELOPMENT

Agency Clearance Officer-inwood A.
Rhodes--632-008

NewForms

*(J-i) Status Certificate of Eligibility for
Exchange

Visitors
IAP-66A
Other (see SF-3)
Students Applying for Visas, 7,000

responses; 1,190 hours
Laveene V. Collins, 395-3214

NATIONAL ENDOWMENT FOR THE ARTS

Agency Clearance Officer-Paul G.
Zarbock-634-6160

New Forms

Challenge Grant Development Survey
Single time
Description Not Furnished by Agency,

161 responses; 161 hours
Laverne V. Collins, 395-3214

UNITED STATES INTERNATIONAL TRADE
COMMISSION

Agency Clearance Officer-Charks
Ervin-523-027

New Forms

Purchasers' Questionnaire for
Investigation No.

AA1921-212
Single time
Purchasers of Spun Acrylic Piled Yarns,

35 responses; 560 hours
Office of Federal Statistical Policy and

Standard, 673-7974

VETERANS ADMINISTRATION

Agency Clearance Officer-RL C.
Whitt--389-=2

Revisions

*Statement of Purchaser or Owner
Assuming Seller's Loan

26-6382
On occasion
Purchaser, 18,000 responses; 3,000 hours
Richard Eisinger, 395-3214
Stanley K Morris,
Deputy Associate Directorfor Regulotory
Policy andfReports Afanogem en a.
[FR Doc. 73-38M5 FIled 11-23-9; W a]
BRLLIN CODE 3110-01-

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

Flight Standards Function Transfer for
Air Carrier Functions for State of
Wisconsin

Notice is hereby given that on or
about January 1, 1980, the air carrier
functions for the State of Wisconsin
(except the Counties of Douglas,
Washburn, Burnett. Polk, Barron, SL
Croix, Dunn, Pierce, Pepin, and Buffalo)
will be transferred from the
Minneapolis, Minnesota Air Carrier
District Office (ACDO) to the
Milwaukee, Wisconsin General Aviation
District Office (GADO). The Milwaukee
GADO will be redesignated as a Flight
Standards District Office (FSDO) and
will provide all services to general
aviation and the air carrier industry in
the Milwaukee district. Communications
to the FSDO should be addressed as
follows: Milwaukee Fight Standards
District Office No. 61, Department of
Transportation, Federal Aviation
Administration, Weather Bureau
Building, Milwaukee, Wisconsin 53207.
(Sec. 313(a) of the Federal Aviation Act of
1958,72 StaL 752, (49 U.S.C. 1354)).

Issued in Des Plaines, IlL, on November 8,

Wil]Am S. Dalton,
ActftDrector, Gore Lakes Regfon.
FR DOC. 73-laW Fl-23-7wt&45 an]

841.M CODE 4910-13-M

[Summary Notice No. PE-79-291

Petitions for Exemption; Summary of
Petitions Received and Dispositions of
Petitions Issued

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTIOM Notice of petitions for
exemptions received and of dispositions
of petitions issued.

SUMMARY. Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for exemption (14 CFR Part
11), this notice contains a summary of
certain petitions seeldmg relief from
specified requirements of the Federal
Aviation Regulations (14 CFR Chapter I])
and of dispositions of certain petitions "
previously received. The purpose of this
notice is to improve the public's
awareness of, and participation in, this
aspect of FAA's regulatory activities.
Publication of this notice and any
information it contains or omits is not
Intended to affect the legal status of any
petition or its final disposition.
DATE.: Comments on petitions receivbd
must identify the petition docket number
involved and must be received on or
before December 17,1979.
ADDRESS.S: Send comments on any
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attu: Rules Docket (AGC-24),
Petition Docket No.-, 800
Independence Avenue, SW.
Washington. D.C. 20591.
FOR FURTHER INFORMATION CONTACT.
The petition, any comments received
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-24), Room 916, FAA
Headquarters Building (FOB 10A), 800
Independence Avenue, SW.,
Washington. D.C. 20591; telephone (202)
428-344.

Th1s notice is published pursuant to
paragraphs (c), (e), and f() of § 11.27 of Part
11 or the Federal Aviation Regulations (14
CFR Part ll.

Issued In Washington. D.C., on November
18,1979.
Edward P. Faberman,
Acting Assistant Cief Counsel, Regulatons
andEnforcement Divsion.
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Petitions for Exemptions

Docket No. . Petitioner Regulations affected Description of relief sought

19710,.,, Puerto Ri6io International Airines, Inc- -.. 14 CFR 135.175 - To permit the petitioner to operate its 28 largo transport categoy Do.
Havflland Heron aircraft without approved airbono weather radar In.
stalled In the aircraft. The petitioner currently operates those same
aircraft as "small aircraft" of 12,500 pounds or less maxmum ta.
keoff weight but Intends to Incr ase the maximum takeoff weight to
more than 12,500 pounds. (C4nimont period on Wsis poftrlon ex.
tended from Nov. 19, 1979 to Det 180 1979.)

Moody AviaUon.-......................... 14 CFR 135.115. ... The petitioner requests reconsideration of the don of a petition for
- - exemption to allow the operation of aircraft with a second In corn'

- mand who does not meet Section 135.115 qualification requile.
ments.

19748--.................................. Ryan Avatlon.Crp......... . 14 CFR 135.261(d)._- To permit the reduction of 16 hours of required crow rest to eight
hours with adequate facilities to rest while flight crewnembers are
on duty. 1 1

19750-.- ... ._.. Columbia Helicopters. Jnc.._ 14 CFR 127.127- To allow the operation of a large hellcoter without a cockpit voice
recorder.

19755--C & M Aidnes:... ........ ____ 14 CFR 135243 . To allow a pilot to serve as a Pilot In Command without having the
prerequisite Airline Transport Pilot Certificato (ATPC). The pilot, at.

S- though qualified In every other respect, Is not 23 years of ago.
19Z6 ... Brilt Airways. Ino...: ........ 14 CFR 135.261(b) - To allow a minimum rest period of no tess than 8 consecutive hours

in the 24-hour period preceding the planned complieton of the as.
slgnment.

19780 Trans, World Ai rlnesc......-I-c....___ 14 CFR 121.309(8i(4). -- To allow the pettioner to omit the adding of the date of last Inspec.
lion to frst aid kits.

19781 .....-- --....... . Presidential Airways. .,.-.- 14 C:j. 135.281 ..... ............. To allow the petitioner to operite i accordance with FAR 121 Sub.
part S flight and duty time lritations. Air Carrer and Commerciat
Operators, until such time as FAR 135:281 Is reviewed and amond.
ed.

19783 . Terrell K. Moose .-. 14 CFR 121.383(c) -. To permit the petitioner to continue to serve as a pilot In air canier
operations after having reached his 60th birthday,

19784.... Henry E pratt. Jr...... 14 CFR 121.383(c) . To permit the petitioner to continue to serve as a pilot In si carrler
operations after having reached his 60th birthday.

19785.-.. H. E. Sargent---' . 14 CFR 121.383(c) ........ To permit the petionr to continue to solve as a plot In ai carrier
operations after having reached is 60th birthday.

19786-..- John F. Scott ....- "- ..... 14 CFR 121.383(c) To permit the petitioner to continue to servo as a pIotIn aik carrier
operations after having reached his 60th birthday. '

19787 ........ Fred McLaughin....... .............................. 14 CPR 121.383(c) ............. To permit the petitioner to continue to serve as a pilot In air Carriet
operations after having reached his 60th birthday.

Dispositions of Petitions for Exemptions

Docket No. Petitioner Regulations affected Description of relief sought-dspostio b

18379 ....... American Telephone and Tefegraph Company... 14 CFR 77.A7(b).. - Petitioner requests an extension of an exemption granted March 2,
1977. to the extent necessary to permit construction of tempoary
microwave towers, In the southeastern United States, without giving
notice at least 30 days before the date the propood construction Is
to begin or the date an application for a consruton permit Is to be
filed. GRANTED 11/1/79.

19277 .... Jet-Air Commuter ExprmssAirlines, tic - 14 CFR 135.99(b) To exempt the petitioner from the requirement to have a second In
command on aircraft configured with 10 or more passenger seats.
DENIED 11//79.

19298.. ........... ........... Wheeler Flying Service. . .... 14 CFR 121 & 135 . To allow the operation of an F-27, an aircraft capable of carrying
more than 30 passengers or more than 7,500 pounds maximum
payload capacity, under the rules of Part 135 Instead of Part 121,
DENIED 11/8/79.

19426.---- - - - Robert Kevin Feim.......14 CFR 135.243(a) To permit petitioner to serve as pilot4n-command for Commuter Air.
lines without holfing an airline transport pilot certificate (ATPC).
DENIED 11/2/79.

F9475-light Safety fntemationalf. . - 14 CP 61.63 and 61.157-- To permit petitioner's trainees to accomplish the maneuvers required
by FAR Part 61, Appendix A for an airline transport certificate or an
associated class or typo rating In a simulator. GRANTED 11/2/0A

Utility Heriopters, In.......14 CFR 135.297(d).- To allow Mr. Dave Sanders to complete hs Instrument proficlorcy
check in an aircraft other than the IFR S58T model used by his
company. GRANTED 11/5/79.

19484.... American Airines. . . .-- 14 CFR 135.293, 135.297, and To allow"Amercan Airlines Training Corp. to conduct required flight
135.299. checks in their Cessna 500/501 aircraft simulator. DENIED 1/7/

195Q4.. .- Lineas, Aereas Costarricenses. SA... . 14 CF Parts'61, 63. and 91_.... To permit petitioner to operate and maintain two ,S..reglsterod D-
727-2J7 leased aircraft. GRANTED 11/8/79.

19)470. Airwest Hokcopters, Inc 14 CFR 135.36) .... To permit the petitioner to provide standby pilots lth a seven con-
secutive hour rest period while on duty In lJu of-the required 10
consecutive hours during the twenty.four hour period preceing as-
sIgnment. GRANTED 11/13/79.

1960l _ Aero America, fns....... 14 CFR 121.45(b)(6), 121'360, To permit petitioner to operate 0-707 aircraft N705PA and N714FG
and 121.521. on refugee flights from Kuala Lumpar. Malaysla. Bangkok. Thailand,

7 and Hong Kong to U.S.A. West Coast airports. WITHDRAWN 10/
31/79.

19508 ., Stanley D. Lindholm and Air Nebraska_ _ 14 CFR 135.243(a) To allow Mr. Undhotm to serve as Captain for Air Nebraska untl ho
reaches his 23rd birthday, without holding an Airline Transport Pilot
Certificate (ATPC). DENIED I1/8/79.
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Disposiions of PatUo a for ExaaV ons-CoIk*d

Docket No. Pabloner P.Aid"s SKOCW Desapon ot rad scu --iefo r

19844 Transek' I t 14 CVII 91.160 - To Mbow peonr bo k*Psd " ai nkzn OcogfaS DC4. N5887
uidr S"m 9 ..1 (5) rallira n Secln 9t60 cSti Fede-
al Aielon R.grMactsu. GRANED r O/26Ym

18446 Ar Ca*o JAmedca. kI 14 CFR 121.357(a) - To eWand EmurOWn No. 2642A krn Section 121.357(4 1o alow
p.*aner 50 Ccn~x% opwail ofit b OH-4A Caru af

-N554Y ***A airicxna weall radar Iksaed PARTAL GrNTI WI 13/7k

[FR Doc. 7D-36238 Filed 11-23- &45 am]

BILLING CODE 4910-13-U

Radio Technical Commission for
Aeronautics (RTCA), Separation Study
Review Group, Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Cbmmittee Act (Pub.
L. 92-463; 5 U.S.C. App. I) notice is
hereby given of a meeting of the RTCA
Separation Study Review Group to be
held on December 11-12,1979, in RTCA
Conference Room 261,1717 H Street,
NW., Washington, D.C. commencing at
9:30 a.m.

The Agenda for this mieting is as
follows: (1) Chairman's Introductory
Remarks; (2) Approval of Minutes of
Fifth Meeting held May 15-16,1979; (3)
Review and Discussion of the FAA
Preliminary Report on the Results of the
Data Collection to Determine Lateral
Pathkeeping of Aircraft Flying CONUS
VOR-Defined Jet Routes; (4) Review and
Discussion of the FAA-Preliminary
Recommendations Concerning
Improvements to the Current
Methodology for Spacing Parallel Jet
Routes in a Strictly Strategic Air Traffic
Control Environment; (5] Review and
Discussion of the FAA Interim Report on
the Conflict Monitoring Model for
Parallel Route Spacing in the High
Altitude CONUS Airspace; (6)
Discussion and Recommendation on the
Continuation of SSRG Participation in
the FAA Horizontal Study Program; and
(7) Other Business.

Attendance is open to the interested
public but limited to space available.
With the approval of the Chairman,
members of the public may prisent oral
statements at the meeting. Persons
wishing to present oral statements or
obtain information should contact the
RTCA Secretariat. 1717 H Street, NW.,
Washington, D.C. 20006; (202) 296-0484.
Any member of the public may present a
written statement to the committee at
anytime.

Issued in Washington, D.C. on November
14,1979.

Karl F. Bierach,
Designated Offcer.
[FR Doc. 79-36= Filed11-23--7k&45 am]

BILING CODE 4910-13-U

Washington National Airport;
Proposed Draft Environmental Impact
Statement for Enlarging a Runway
Safety Overrun Area
AGENCY: Federal Aviation
Administration.
ACTION: Notice of Intent to Prepare a
Draft Environmental Impact Statement
for Enlarging a Runway Safety Overrun
Area at Washington National AirporL

SUMMARY: The purpose of this project is
to enhance the safety of aircraft
operations by enlarging the existing
safety overrun area at the north end of
Runway 18-36 at Washington National
Airport. In order to do this; it is
proposed to construct approximately
eight (8) acres of turfed landfill
adjoining existing airport land and
within the confines of the airport
boundaries. The landfill would occupy a
portion of a tributary to the Potomac
River known as Roaches Run. The
safety overrun distance thus provided at
the end of the runway would be 750 feet
in contrast to the present 200 feet and
would be more in line with
recommended Federal Aviation
Administration guidelines. Planes
landing or taking off to the north would
have an additional length of turfed land
if needed in the event of a mishap. This
proposed project would also include
improvements, but not enlargement, to
the existing 1,000 feet of safety overrun
at the south end of this runway. Possible
alternatives are listed below:

1. Move the runway thresholds to the
south ateach end of the runway in order
to provide sufficient space to construct a
safety overrun area at the north end
without encroaching on Roaches Run.
This would require constructing a
landfill south into the Potomac River,
relocating approach lights, relocating
some taxiways, and relocating a portion
of the runway.

2. Use only existing land area and
divide the total 1,200 feet of existing
safety overrun (200 feet on the north and
1,000 feet on the south) in half, by sliding
the existing runway 400 feet to the
south. This would then provide 000 feet
of safety overrun on both the north and

south ends of the runway.
3. Reduce the length of Runway 18-36

approximately 800 feet to provide 1.000
feet of safety overrun area on the north
end without extending construction in
either direction. This would reduce the
total runway length from its present
length of 6,870 feet to 6,070 feet

4. Leave conditions as they are.
SCOPING PROCESS: Organizations or
persons interested in contributing
information for consideration in the
development of the Draft Environmental
Impact Statement are invited to submit
this information by letter to the Contact
Person by January 15, 1980.

Pertinent issues identified to date
include:

1. The design of the overrun area to
accomplish its safety enhancement
mission.

2. The effects on park and recreation
areas, historic and archeological
resources, water quality, biotic
communities, dredging and spoil
disposal, and the hydraulics of Roaches
Run.

3. The assessment of comm'mity and
agency response to the proposed project
and its possible alternatives.
SUPPLEMENTARY INFORMATION: 1. The
Draft Environmental Impact Statement
will be issued and available to the
public on or about March is, 1980.

2. A public hearing on the Draft
Environmental Impoct Statement will be
held on or about April 15,1980. Public
notices will be issued at a later date
stating the date, time, andplace.

3. Technical services for this project
are being provided to the Federal
Aviation Administration, Metropolitan
Washington Airports by the Baltimore
District, US. Army Corps of Engineers
under an indepartmentalMemorand=m
of Agreement. These sevices include a
concept study, the Environmental
Impact Statement and construction
plans, specifications, and cost estimates.
CONTACT PERSOft Questions and
comments regarding the proposed action
can be addressed to: Mr. Francis J.
Conlon. Chief, Engineering Staff;
Metropolitan Washington Airports,
Hangar #9, Washington National
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Airport, Washington, D.C. 20001,
Telephone [703) 557-1136.,

Dated: November 2,1979."
James A. Wilding,
Acting Director, Metropolitan Washington
Airports.
[FR Doc. 79-30240 Filed 11-23-7m 845 am]
BLWNG CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Customs Service

Pig Iron From Brazil; Final
Countervailing Duty Determination
AGENCY. U.S. Customs Service, Treasury
Department.
ACTION: Final CountervailingDuty
Determination.

SUMMARY. This notice is to inform the
public that a countervailing duty
investigation has resulted in a
determination that the Governmentof
Brazil has provided benefits which
constitute bounties or grants on the
manufacture, production or exportation
of pig iron. Because this merchandise'
enters the United States free of duty,
this case is being referred to the U.S.
International Trade Commission for a
determination whether an industry in
the United States is being, or is likely to
be, injured by reason of the imports of
such merchandise. Liquidation of entries
of this merchandise will be suspended
pending the Commission's injury -

determination.
EFFECTIVE DATE: NOVEMBER 26, 1979.
FOR FORThER INFORMATION CONTACT.
Michael Reaay, Operations Officer,
Technical Branch, Duty Assessment
Division, Office of Operations, United
States Customs Service, 1301
Constitution Avenue, NW., Washington,
D.C. 20229, telephone (202) 566-5492.
SUPPLEMENTARi INFORMATION: On June
4, 1979, a "Preliminary Countervailing
Duty Determination" was published in
the Federal Register 44 FR 32062). The
notice stated that it had been
preliminarily determined-that benefits
conferred by the Government of Brazil
upon the manufacture, production, or
exportation of pig iron constitute the
payment or bestowal of bounties or'
grants, directly or indirectly, within the
meaning of section 303 of the Tariff Act
of 1930, as amended (19 U.S.C. 1303)
(referred to in this notice as the "Act"J.

For purposes of this notice, "pig iron"
includes merchant pig iron of basic,
foundry, malleable,' and low
phosphorous grades, and is classified'
under item number 607,1500 of the'Tariff
Schedules of the United States
Annotated (TSUSA).

The preliminary determination
identified several programs
administered by the Government of
Brazil which it had been determined
constitute a bounty or grant. Additional
information has been received and
analyzed concerning those programs, on
which this final determination is based.

( (1) Excessive remission upon export
of the Industrial Products Tax.(IPI).
Under this program, an exporter
receives on export not only the
remission of the IPI tax a value-added
tax, which would otherwise be paid on
the product and its components, but also
an additional credit which can be used
to pay other taxes due oi, subject to
dertain conditions, traded in for cash or
transferred to other conpanies.

The remission of the IPI tax, as such,
is not regarded as a bounty or grant. The4

extra credit, to the extent it exceeds
indire'ct taxes borne by the product or
its components is so regarded. The
availability of IPI credits for all
Brazilian exports is currently being
phased out; the present rate applicable
to benefits for pig iron is 15 percent of
the value of the product involved.
However, to the extent the credit
includes a rebate for indirect taxes
borne by components, in the exported
product, the benefit of the subsidy is
reduced by an equivalent.amount. In
this case, the benefit is reduced by the
amount of indirect ad valorem taxes
borne by wood used to make charcoal
and on the charcoal itself, which is, in
turn, used to supply the carbon
componfit of the finished product. Most
of the charcoal used in the production of
pig iron is as an energy component or as
a reducing agent. For neither of these
functions would it be regarded as
"physically incorporated" in the final
product for purposes of the law. But for

- the portion used to supply carbon,
calculated to be 5.8% of the tofal
charcoal used, a reduction of 0.5% ad
valorem of the subsidy is proper.
- Moreover, the actual value of the IPI

credit varies depending on whether it is
based on the c.i.f. or f.o.b. value of the
exported product. The ad valorem
benefit is either 13.8 percent of the c.i.f.
value or 15.8 percent of the f.o.b. value
of the exported pig iron, with a
weighted-average benefit of 15.2
percent.

In addition, the exporters claimed an
offset for the depreciation of the value.of
the IPI credits received due to the delay
in receiving their value in cash after the
export of the goods on which the credits
are based. Such an offset would be
permissible only if the Government of

,.Brazil mandated a specific waiting
period for the receipt of the credits,

- which.is not the case. Furthermore, no

offset was given for the portion of the
IPI credit which may be lost by a
company since IPI credits are treated as
income for tax purposes. It is not
appropriate, in the context of a
countervailing duty investigation, to
evaluate the tax status of a government
subsidy.
(2) Working capital financing

available under Resolution 515 at rates
lower than those commercially
available (previously identified in the
preliminary determination as benefits
under Resolution 398). Companies are
declared eligible to receive loans under
this program by CACEX (the
Department of Foreign Commerce of the
Banco de Brazil) and may then obtain
low-interest loans from commercial
banks at 8.7 percent yielding an
effective rate of 13 percent. Companies
using this program can obtain financlpg
of up to 30 percent of the value of the
firm's previous year's exports. The
counter-vailable benefit is associated
with the difference between the
effective interest rate paid and that
commercially, available in Brazil, which
is estimated at 26 percent which, with
adjustments, is determined to be 41'
percent.
. In view of the inflation rate in Brazil
that presently exceeds 50 percent and
the fact that short-term Brazilian
government securities bear interest rates
of more than 40 percent, consideration
was given to the propriety of continuing
to use the 26.4 percent rate, applied in a
.number of other cases affecting
brazilian imports, as reflective of a
"commercial" rate of interest. Based
upon the investigation in this
proceeding, It appears that this rate Is
generally available to industrial
enterprises in Brazil who borrow funds
from the Banco de Brazil. The latter
bank is a hybrid private, commercial
bank. and an arm of the Central Bank of
Brazil. One of its functions in its later
role is to serve as the repositary for the
funds that the Central Bank's reserve
requirements mandate. These reserves
must be deposited by commercial banks
on an interestfree basis, Therefore, they
form a significant pool of money from
which the Bnco de Brazil can profitably
lend funds at a rate of 20.4 percent.
Since such loans are not restricted to
export sales and are generally available
to a broad spectrum of Brazilian
industry, the rate does serve as a proper
benchmark for the "commercially
available" interest rate to industrial
borrowers in Brazil. However, in
addition to the interest rate of 26.4
percent, borrowers are required to
maintain compensating balances with
the Banco de Brazil and to pay a tax on
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domestic banking transactions that
increase the effective rate of interest to
41 percent. It is, therefore, the latter rate
that has been used in calculating the
amount of preferential interest rate
received by pig iron producers receiving
benefits under Resolution 515.

Benefits for individual companies
investigated range from 1.0 percent to
14.7 percent, with a weighted-average
benefit of 6.5 percent ad valorem.

(3) Preferential export financing under
Resolution 331.This involves advances
of Brazilian cruzeiros for up to 180 days
against foreign exchange contracts and
receivables, at varying interest rates all
of which are less than those
commercially available. As with the
Resolution 515 financing program, the
difference between the commercial rate
and the one paid under the Resolution
331 program is regarded.as a

\ countervailable benefit. The benefits
under this program for the companies
-investigated ranged from zero to 11.7
percent, with a weighted-average
benefit of 2.5 percent ad valorem.

(4) Reduction in taxable income by
the percentage of total sales accounted
for by export sales. No countervailable
benefit has been granted to producers of
pig iron in view of the fact that the IPI
credits, which, as noted above are
treated as income, in the case of the pig
iron producers account for their entire
profits. Since the entire credit
constituting an excessive rebate of taxes
is regarded as countervailable, it would
not be appropriate to add the same
benefit under this program in calculating
the total subsidy.

(5] Benefits under the "Entreposto
Aduaneiro" system, which permits
small producers of pig iron to receive a
remission of both the IP tax and tax
credits. Treasury has concluded that
while one trading company is eligible for
such benefits, the program has not been
used. Therefore, no countervailable
benefit is determined to exist.

It was also preliminarily determined
that certain additional programs have
not been utilized by Brazilian
manufacturers of pig iron and therefore,
did not constitute a countervailable
benefit. Further information has
corroborated this conclusion, and it is,
therefore, finally determined that the
following programs do not constitute
bounties or grants:

- (1] Excessive remission on export of
indirect taxes other than IPI, including a
transportation tax.

(2) Preferential export financing
provided under Resolution 68.

(3) Preferential financing provided for
the storage of goods under Resolution
330.

(4) Special tax credits available to
firms located in Brazil's less developed
regions.

(5) Accelerated depreciation for plant
and equipment manufactured in Brazil.

(6] Exemption from payment of
Customs duties and value-added taxes
on plant and equipment imported for the
production of pig iron for export.

As a result of the conclusions
described above, it is hereby determined
that the Government of Brazil has paid
bounties or grants to producers and
exporters of pig iron. In accordance with
section 303 of the Act and until further
notice, the net amount of such bounties
or grants has been estimated to range
from 18.1 percent to 37.5 percent ad
valorem for the various companies
investigated, with a weighted average
benefit of 24.3 percent ad valorem.
Should countervailing dutiesbe
assessed in this case, the amounts due
are indicated on an individual company
basis in the Appendix to this notice.
Those firms not listed in the Appendix
and exporting the subject merchandise
would be assessed a countervailing duty
equal to the overall weighted-average
benefit of 24.3 percent ad valorem, until
evidence is received in satisfactory form
indicating some other rate is more
appropriately applied.

The merchandise found to benefit
from the bounty or grant enters the
United States under item number
607.1500 of the Tariff Schedules of the
United States Annotated. This
merchandise is duty free. In accordance"
with section 303(a)(2) of the Act (19
U.S.C. 1303(a)(2)), countervailing duties
may not be imposed upon any article or
merchandise which is free of duty in the
absence of a determination by the U.S.
International Trade Commission that an
industry in the United States is being, or
is likely to be, injured, or is prevented
from being established, by reason of the
importation of such article or
merchandise into the United States.
Accordingly, the International Trade
Commission is being advised of this
determination, and the liquidation of
entries, or of withdrawals from
warehouse, for consumption of the duty-
free pig iron in question will be
suspended pending the determination of
the Commission. Accordingly, effective
on or after November 26,1979, and until
further notice, upon the entry, or
withdrawal from warehouse, liquidation
will be suspended pending the
determination of the U.S. International
Trade Commission. Security in the
amounts indicated in the Appendix and
in this Notice will be required of all
further imports.

This determination is published
pursuant to section 303 of the Tariff Act
of 1930, as amended (19 U.S.C. 1303).

Pursuant to Reorganization Plan No.
26 of 1950 and Treasury Department
Order 101-5, May 1979, the provisions of
Treasury Department Order 165,
Revised. November 2,1954. and § 159.47
of the Customs Regulations (19 CFR
159.47), insofar as they pertain to the
issuance of a final conutervailing
determination by the Commissoner of
Customs, are hereby waived.
Robert H. Mundhelm,
General Coun ei of the Treasury.
November 19, 1979.

Appendix
Company and total
Sicafe-Productos siderurgicos; 24A.
Siderugca Sao Paulo Ltda.: 18.1.
Siderurgica Bandeimte Ltda. 23.1.
Siderurgica Bondespachense; 25.3.
Siderurgica Itatiala S.A. 27.7.
Siderurgica Alterosa Ltda. 24.3.
Cia Satelagoana De Siderurgia; 24.9.
Siderurica Valinho S.A. 22.0.
Siderurglca Sao Sebastiao De Itatiaiucu S.A4-

30.3.
Usina-Siderurgica Paraense S.A- 21.8.
SiderurSica Camargos S.A4 19.0.
Cimetal Siderurgica S.A, 24.3.
Metalurgica N.S. Pemba S.A. 26.2.
Cia Brasleira de Ferro; 29.5.
Siderurgica Santa Maria Ltda.; 21.3.
Cia Siderurgica Pitangui; 37.5.
[FR Dc. 7-363S FEd 11-23- . &43 am]
BILING CODE 4310-22-M4

DEPARTMENT OF THE TREASURY

Internal Revenue Service

[Delegation Order No. 60 (Rev. 5); Chief
Counsel's Order No. 1031.1C]

Delegation of Authority
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Delegation of Authority.

SUMMARY:. In the matter of cases
docketed in the United States Tax Court
for which the Assistant Commissioner
(Technical) and the Deputy Chief
Counsel (Litigation will have joint
settlement jurisdigtion, it is necessary to
add Code section 7478 which was newly
enacted by the Revenue Act of 1978. The
text of the Delegation Order appears
below.
EFFECTIVE DATE: November 26,1979.
FOR FURTHER INFORMATION CONTACT.
Philip E. Bennet, Office of the Assistant
Commissioner (Technical), 1111
Constitution Ave. NW, Room 3510,
Washington, D.C. 20224, (202) 566-4066
(not toll free).

This document does not meet the
criteria for significant Regulations set
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forth in paragraph 8 of the Treasury
Directive appearing in the Federal
Register forWednesday, November 8,
1978.
Philip E Bennet,
TechnicalAdvisorto Assistant Conimissioner
(Technical.

[Delegation Order No. 60 (Rev. 5) Chief
Counsel's Order No. 1031.1C]

Date of issue: November 16, 197S
Effective Date: November 26,1979.

26 CFR 601.106: Appeals Function&
Settlementof Cases Docketed in the U.STax
Court

With respect to cases docketed in United.
States Tax Court, the authority vested in the
Commissioner of Internal Revenue by 26 CER
301.6020-1, 26 CFR 301.6201-1, 26 CFR
301.7701-9, and Treasury Department Order
No. 150-37 is hereby delegated and pursuant
to the authority vested in Chief Counsel for
the Internal Revenue Service by General
Counsel Legal Division Order Na. 4 it is
hereby delegated:

1. Chief Counsel's delegate (hereinafter
Counsel) will have exclusive jurisdiction over
any case docketed in the Ta,c Courtif the
notice of deficiency, liability or other
determination was issued by Appeals
officials; If the notice of deficiency, liability
or other determination was issued after
appeals consideration of all petitioned issues
by the Employee Plans and Exempt
Organizations function; if the notice of
deficiency, liability or final adverse
determination letter was issued by a district
director and is based upon a National Office-
ruling or National Office Technical Advice in
that case involving a qualification of an
employee plan or tax exemption and/or
foundation status of an organization (but only.

-to the extent the case involves such issue); or,
except as provided in paragraph 3, if the case
was. docketed under Code sections 611.0, 7477.
or 7478. Jurisdiction' will vest with Counsel at
the time such cases are docketed with-the
Court.

2. Regional Commissioners will have
exclusive jurisdiction to settle in whole or
part, for a period of four months (but no later
than the receipt of the trial calendar in
regular cases andno later thanl5 days
before the calendar call in S cases), cases
docketed n the Tax:Court. except cases
described in above paragraph 1. The four-
month period will commence at the time the.
Appeals officials (or the Examination
officials under prior authority) receive the
case from Counsel, which il be-after the..
case is at issue. Counsel may extend the four-
month period foran additional 60-day period.
Any further extension (or retention during the
trial calendar period) will be granted only by
the Regional Counsel personally. At the.
conclusion of the four-month period.or the
period as extended, or at such earlier time as
the Regional Commissioner concludep- that
the case Is not susceptible of settlement,
Counsel will have jurisdiction over the case.

3. Assistant Commissioner (Technical) and
Deputy Chief Counsel (Litigation) will have
joint settlement jurisdiction over any case
docketeJ.in the Tax Court under Code

sections 6110. 7477 or 7478 until
of the calendar on which the ca
for trial, or if earlier, the day on
Court serves on Counsel an ord
brief due dates; thereafter Cou
settlement jurisdiction.

4. The authority delegated he
Regional. Commissioners may b
only by specific Commissioners
Orders. The authority of Chief
delegate to redelegate is contahi
Counsel's Order No. 1030.1B. iss
1978.

5. This Order supersedes Con
Delegation Order No. 60 [Rev. 4
Counsel's Order No. 1031.1B iss
1, 1978.
Lester Stein.
Acting Chief Counsel.
Jerome Kurtz.
Coimmissioner.
[FR Dc. 79-36382 Fled 11-23-79;:45 am]
BILWNG CODE 4830-01-M

Office of the Secretary

[Public Debt Series-No. 29-7.1

t the first-day exempt from ll taxation now or
se is called hereafter imposed on the principal or
which the hiterest thereof any State, any
er setting possession of the United States, or any
seJ will have local taxing authority.

rein to 2.3. The securities will be acceptable
e redelegated to secure deposits of public monies.
s Delegation They Will not be acceptable in payment
Counsel's -of taxes.
ned'in Chief 2.4. Bearer securities with interest
suedJuly2, coupons attached, and securities

'registered as to principal and interest,
nuissioner's will be issued in denominations of
). Chief $1,000, $5,000, $10,000, $100,000, and
ued October $1,000,000. Book-entry securities will be

available to eligible bidders in multiples
of those amounts. Interchanges of
securities of different denominations
and of coupon, registered and book-
entry securities, and the transfer of
regisdred securities will be permitted.

2.5. The Department of the Treasury's
general regulations governing United
States securities apply to the securities
offered in this circular. These general
regulations include those currently in
effect, as well as those that maybe

Treasury Notes of May 15, 1985; Series
C-1985

November 21,1979.

1. Invitationi for-Tenders

1.1. The Secretary of-the Treasury,
under the authority of the Second
Liberty Bond Act, as amended, invites
tenders for approximately $,500,000,000
of United States securities, designated
Treasury.Notes of May 15, 1985, Series
C-1985 (CUSIP No. 912827 KE 1). The
securities will be sold at auction with
bidding on the basis of yield. Payment
will be required at the price equivalent
of the bidyield of each accepted tender.
The interestrate on the securities and
the price equivalent of each accepted
bid will be determined inthe mariner
described below. Additional amounts of
these securitiei may be issued at the
average price to Federal Reserve Banks,
as agents for foreign and.international
monetary authorities.

2. Descriptioh of Securities.

2.1. The securities willbe dated
December 4,1979, and will bear interest
f from that date, payable on a semiannual
basis on May 15,1980, and each
subsequent 6 months on November 15,
and May 15, until the principal becomes
payable. They will mature May 15, 1985,
and will not be subject to call for

-redemption prior to maturity.
2.2. The income derived from the

securities is subject to all taxes imposed-:
under the Internal Revenue Code of
1954. The'securities are subject to estate,
inheritance, gift or other excise taxes,
whether Federal or State, but are

issued at a later date.
3. Sale Procedures

3.1. Tenders will be received at
Federal Reserve Banks and Branches
and at the Bureau of the Public Debt,
Washington, D.C. 20226, up to 1:30 p.m.,
Eastern Standard time, Tuesday,
November 27,1979. Noncompetitive
tenders as defined below will be
considered timely if postmarked no later
than Monday, November 26,1979.

3.2. Each tender must state the face
amount of securities bid for. The
minimum bid is $1,000 and larger bids
must be in multiples of that amount.
Competitive tenders must also show the
yield desired, expressed in terms of an
annual yield with, two decimals, e.g.,
7.11 percent. Common fractions may not
be, used. Noncompetitive tenders must
show the term "noncompetitive" on the
tender form in lieu of a specified yield.
No bidder may submit more than one
noncompetitive tender and the amount
may not exceed $1,000,000.

3.3. All bidders must certify that they
have not made and will not make any
agreements for the sale or puichase of
any securities of this issue prior to the
deadline established in Section 3.1. for
receipt of tenders. Those authorized, to
submit tenders for the account of
customers will be required to certify that
such tenders are submitted under the
same conditions, agreements, and
certifications as tenders submitted
directly by bidders for their own
account.

3.4. Commercial banks, which for this
purpose are defined as banks accepting
demand deposits, and primary dealers,
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which for this-purpose are defined as
dealers who make primary markets in
Government securities and report daily
to the Federal Reserve Bank of New
York their jositions in and borrowings
on such securities, may submit tenders
for account of customers if the names of
the customers and the amount for each
customer are furnished. Others are only
permitted to submit tenders for their
own account.

3.5. Tenders will be received without
deposit for their own account from
commercial banks and other banking
institutions; primary dealers, as defined
above; Federally-insured savings and
loan associations; States, and their
political subdivisions or
instrumentalities; public pension and
retirement and other public funds;
international organizations inwhich the
United States holds membership; foreign
central banks and foreign states; Federal
Reserve Banks; and Government
accounts. Tenders from others must be
accompanied by a deposit of 5% of the
face amount of securities applied for (in
the form of cash, maturing Treasury
securities or readily collectible checks),
or by a guarantee of such deposit by a
commercial bank or a primary dealer.

3.6. Immediately after the closing
hour, tenders will be opened, followed
by a public announcement of the amount
and yield range of accepted bids.
Subject to the reservations expressed in
Section 4, noncompetitive tenders will
be accepted in full, and then competitive
tenders will be accepted, starting with
those at the lowest yields, through
successively higher yields to the extent
required to attain the amount offered.
Tenders at the highest accepted yield
will be prorated if necessary. After the
determination is made as to which
tenders are accepted, a coupon rate will
be established, on the basis of a % of
one percent increment, which results in
an equivalent average accepted price
close to 100.000 and a lowest accepted
price above the original issue discount
limit of 98.750. That rate of interest will
be paid on all of the securities. Based on
such interest rate, the price on each
competitive tender allotted will be
determined and each successful
competitive bidder will be required to
pay the -price equivalent to the yield bid.
Those submitting noncompetitive
tenders will pay the price equivalent to'
the weighted average yield of accepted
competitive tenders. Price calculations
will be carried to three decimal places
on the basis of price per hundred, e.g.,
99.923, and the determinations of the
Secretary of the Treasury shall be final.
If the amount of noncompetitive tenders
received would absorb all or most of the

offering, competitive tenders will be
accepted in an amount sufficient to
provide a fair determination of the yield.
Tenders received from Government
accounts and Federal Reserve Banks
will be accepted at the price equivalent
to the weighted average yield of
accepted competitive tenders.

3.7. Competitive bidders will be
advised of the acceptance or rejection of
their tenders. Those submitting
noncompetitive tenders will only be
notified if the tender is not accepted in
full, or when the price is over par.

4. Reservations
4.1. The Secretary of the Treasury

expressly reserves the right to accept or
reject any or all tenders in whole or in
.part, to allot more or less than the
amount of securities specified in Section
1, and to make different percentage
allotments to various classes of
applicants when the Secretary considers
it in the public interest. The Secretary's
action under this Section is final.

5. Payment and Delivery

5.1. Settlement for allotted securities
must be made or completed on or before
Tuesday, December 4,1979, at the
Federal Reserve Bank or Branch or at
the Bureau of the Public Debt, wherever
the tender was submitted. Payment must
be in cash; in other funds immediately
available to the Treasury- in Treasury
bills, notes or bonds (with all coupons
detached) maturing on or before the
settlement date but which are not
overdue as defined in the general
regulations governing United States
securities; or by check drawn to the
order of the institution to which the
tender-was submitted, which must be
received at such institution no later
than:

(a) Friday, November 30,1979, if the
check is drawn on a bank in the Federal
Reserve District of the institution to
which the check is submitted (the Fifth
Federal Reserve District in case of the
Bureau of the Public Debt), or

(b) Friday, November 30,1979, if the
check is drawn on a bank in another
Federal Reserve District.

Checks received after the dates set
forth in the preceding sentence will not
be accepted unless they are payable at
the applicable Federal Reserve Bank.
Payment will not be considered
complete where registered securities are
requested if the appropriate identifying
number as required on tax returns and
other documents submitted to the
Internal Revenue Service (an
individual's social security number or an
employer identification number) is not
furnished. When payment is made in
securities, a cash adjustment will be

made to or required of the bidder for
any difference between the face amount
of securities presented and the amount
payable on the securities allotted.

5.2. In every case where full payment
is not completed on time, the deposit
submitted with the tender, up to 5
percent of the face amount of securities
allotted, shall, at the discretion of the
Secretary of the Treasury, be forfeited to
the United States.

5.3. Registered securities tendered as
deposits and in payment for allotted
securities are not required to be
assigned if the new securities are to be
registered in the samdnames and forms
as appear in the registrations or
assignments of the securities
surrendered. When the new securities
are to be registered in names and forms
different from thosein the inscriptions
or assignments of the securities
presented, the assignment should be to
"The Secretary of the Treasury for
(securities offered by this circular) in the
name of (name and taxpayer identifying
number)." If new securities in coupon
form are desired the assignment should
be to "The Secretyary of the Treasury
for coupon (securities offered by this
circular) to be delivered to (name and
address)." Specific instructions for the
issuance and delivery of the new
securities, signed by the owner or
authorized representative, niust
accompany the securities presented.
Securities tendered in payment should
be surrendered to the Federal Reserve
Bank or Branch or to the Bureau of the
Public Debt, Washington. D.C. 20226.
The securities must be delivered at the
expense and risk of the holder.

5.4. If bearer securities are not ready
for delivery on the settlement date,
purchasers may elect to receive interim
certificates. These certificates shall be
issued in bearer form and shall be
exchangeable for definitive securities of
this issue, when such securities are
available, at any Federal Reserve Bank
or Branch or at the Bureau of the Public
Debt, Washington, D.C. 20226. The
interim certificates must be returned at
the risk and expense of the holder.

5.5. Delivery of securities in registered
form will be made after the'requested
form of registration has been validated,
the registered interest acount has been
established, and the securities have
been inscribed.

6. General Provisions
6.1. As fiscal agents of the United

States, Federal Reserve Banks are
authorized and requested to receive
tenders, to make allotments as directed
by the Secretary of the Treasury, to
issue such notices as may be necessary,
to receive payment for and make
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delivery ofsecurities on fil-paid
allotments, and to issue interim
certificates pendingdelivery-of the
definitive securities.

6.2. The Secretary of theTreasury
may at any time issue supplemental or
amendatory rules andregulationsr
governing the offering. Public.
announcement of such changes-will be
promptly provided;
Paul -. Taylor,
FiscalAssistant Secretary.
Supplementary Statement

The announcement set forth above does
not meet the Department's criteria for
significant regulations and, accordingty may
be published without compliance with the
Departmental procedures applicable to.such
regulations.
[MRoc. 79-30461 Flied 11-21-79 " 45 aml

BILL, G CODE 4810-40-M

INTERSTATE COMMERCE
COMMISSION
[Notice No. 1471
Assignment of Hearings
November 19i 1979.

Clises assigned for hearing,
postponement, cancellation or oral
argument appear below and will be
published only once. This list contains
prospective assignments only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently-reflected in the
Official Docket of the Commission. An
attemptwill be made to publish notices,
of cancellation of hearings as- promptly
as posssible, but interested parties
should take appropriate steps to insure
that they are notified ofcancellation or
postponements of hearings in which
they are interested.
MC 124606 (Sub-6F). FordTruck Line, Inc.,

now assigned for hearing on November27-
1979 (9 days) at Jackson.MS is canceled
and reassigned to November-27.1979(9
days) at Memphis, TN, will be held at the
Admiral Bendow Airport Motel, 2201
Winchester Road.

MC 106120 (Sub-17F), Freightways Express.
Inc., MC-C-10162, DoddsTruckLine. Inc.
and Dodda Truck Line, Inc., Operator and
Lessee of BennettTruck Line, Inc., V.
Freightways Express, Inc., now assigned
for hearing on November 27.1979 (9 daysl
at St. Louis. MO is postponed to January 24.
1980 (3 days) atMemphis, I, in. a hearing
room to be later designated.

MC-C-10327, CRST, Inc. and theKinnibon
- Trucking Company-nvestigation and

Revocation of Certificates and Certificate
of Registration. now assigned for hearing
on December 11, 1979 at Washingto. DC.
Is postponed indefinitely.

MC 44735 (Sub-40F), Kissick Truck Lines. Inc..
now assigned for hearffing onDecember 11,

- 1979 at Dallas, TX, will be held in Room
No. 5A15-17, Federal Building, 1100,
Commerce Street, Dallas. TX.

MC 140033 (Sub-63F), CoxRefrigerated
Express, Inc., now assigned for] earingon
December 13,1979 at Dallas. TX. will be
held in Room No. SiS-1, Federal
Building, 1100 Commerce Street, Dallas.
TX

MC 134405 (Sub-,56F Bacon Transport
Company, now assigne, for hearing on
December 17.1979 at Dallas, TX, will be
held in Room No. SAI5-17, Federal
Building. 1100 Commerce Street. Dallas.
TX.

MC 133916, O'Nan Transportation Company,.
Inc., Carrolton. Kentucky, now assigned for
hearing on November 28,1979 at Louisville,

- KY will beheld in Room South B, Stouffers
Louisville Inn. 120 West Broadway.
Louisville. KY.

MC 133932 (Sub-2F], Catawba Valley Motor
Line, Inc.. now assigned for hearing on
November 28.1979 at Charlotte. NC. will be
held in Room CC-516, Mart Office Building,
80 Briar Creek Road, Charlotte, NC.

MC 136511 LSub-28F), Virginia-Appalachian .
Lumber Corp.; now assigned for hearingon:
December 3,1979 at Charlotte. NCwill be,
held in Room CC-516, Mart Office Building,
800 Briar Creek Road. Charlotte, NC.

MC 1424a (Sub-IF. Royal Coach Tours. now
assigned for hearing on December 4,1979
.at San Francisco. CA, will-be held in Room
No. 510.5th Floor. 211Main Street, San
Francisco, CA.

MC 111545 LSub-263F, HomeTransportation
Company. Inc. now assigneclforhearin
on December 10, 1979 at San Francisco.
CA. will beheld in Room.No. 510, 5th Floor.
211 Main Street. San Francisco. CA.

MC 109533 (Sub-105F), Overnite
transportation Company, now assigned for
continued hearing on February 11. 1980 (10
days] will be held at the Barclay Inn. 5303
W. Kennedy Blvd., Tampa, FL.

FD 29099, Petition of City of St. Louis,MO, for
Order Requiring Grant of TrackageRights,
and Authorizing Related Changes in
Terminal Operations, now assigned for
hearing on November 27,1979 at St. Louis,
MO, is postponed and reassigned
December17,1979 for Prehearing
Conference at the Offices of the Interstate,
Commerce Commission in Washington, DC.

MC 56679 (Sub-109FJ, Brown Tranport
Corporation, now assigned for hearing on
December 11. 1979 at Atlanta, GA. is
postponed to January 22.1980 (9 days], at
Atlanta. CA in a hearing room to be-
designated later. The Rules in the order of
October2.2 1979 shall remain in effect

MC 115357 (Sub-10F), TAT, Inc.. now
assigned forhearing on December 12, 1979
atKansas CityMO will be held at the-
Crown Center Hotel. One Pershing Road;
Kansas City, MO.

AB-111 (Sub-IF, Detroit Toledo and Ironton
Railroad Company Abandonment Near
Napoleon And Wauseon In Henry And
Fulton.Counties, OH, now assigned for
hearing on December 17,1979 (5 Days] at
Wauseon. OH. will be held at the

Community Room ofWauseon. Municipal

Building.'230 Clinton Street.

Agatha L Mergenovich,
Secretary.
[FR D=. 79-3=254 Fledll-23-7: 846 am,

BILLING CODE 7035-1-M

Corpus Christi Cases; Port
Equalization Orders

AGENCY: Interstate Commerqe
Commission.
ACTION: The Commission is reopening
No- 31098. Nueces County Nov. District
No. I v. Abilene & S. Ry. Co., 291 I.C.C.
459 (1954), and No. 33447, Nueces
County Nav. District No. I v. Atchison
T. & SF.Ry. Co., 315 I.C.C. 155 (1961).

CONTACT..lRchard Felder, (202] 275-
7693.
DATES: Briefs due 45 days from date of
this publication. (January 5, 19801.

SUMMARY. The above-'aptioned cases
(the Corpus Christi cases) are being
reopened to determine if the port
equalization orders entered in these
proceedings should be modified. As the
orders presently exist, the carriers are
required to maintain equivalent rates to
both the Houston area ports and Corpus
Christi. The orders were entered partly
on the basis of the railroads' ability to
control the rates to the Gulf ports. Our
reexamination of these cases will be
limited to the issue of actual control of
rates to the Gulf ports and how control
of those rates influences the
Commission's authority to order relief In
cases arising under 49 U.S.C. 10741. We
will focus on situations where carriers
cannot agree on rate policies and, as a
result. concurrences to joint rate
changes cannot be secured. Wewill also
explore the circumstances, if any, In
which a violation of 49 U.S.C. 10741
might exist if common control of rates is
not found when unequal rates are
proposed to the Gulf ports. We believe
this action is necessary to approprlate.
regulation in this area.
SUPPLEMENTAL INFORMATION: Our
purpose in reopening the Corpus Christi
cases is to determine whether thes&
outstanding port equalization orders
require modification to recognize
currentrate-making situations not
contemplated when the outstanding
orders were issued. Our prior decisions
in the Corpus'Christi cases found that
reduced rail carload commodity export
rates for various agricultural products to
various Texas gulf ports but not to
Corpus Christi, TX, were unduly
preferential to the various Texas gulf
ports and prejudicial in violation of
section-3(l) of the Interstate Commerce

I • II II
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Act (now codified at 49 U.S.C. 10741).
We issued alternative orders to correct
the unlawfulness. Under an alternative
order, the carriers may raise one rate,
lower the other, or adjust both to
remove the unlawfulness.

Alternative orders can be issued only
when the carrier or carriers have
common control of the rates to both the
preferred and prejudiced ports. In the
Corpus Christi cases, this Commission
'presumed common control because the
carriers acted as a network, as indicated
by both the carriers' joint participation
in the rates and their points of track
intersection.

We are considering moving from q
conclusive presumption of network
common control to an analysis of actual
control over the joint rates. The
principal test of actual control which we
are considering is discussed in Wheat,
Oklahoma and Kansas to Texas Gulf
Ports, 357 ICC 382 (1977), 359 ICC 592
(1979), which is presently pending on
court appeal.

An extended analysis of actual
common control is a departure from past
Commission decisions and directly
affects the operation of the Corpus
Christi orders. Accordingly, it is
necessary to reopen these proceedings
and receive comments. Participants
should comment on the appropriate
legal analysis of the issue of rate control
in cases arising under 49 U.S.C. § 10741.
Commentors should also address the
question of, under what circumstances,
if any, unequalized rate proposals
should be found to violate § 10741 when
there is no common control.

This decision will not significantly
affect either the quality of the human
environment or conservation of energy
resources.

By the Commission. Chairman O'Neal,
Vice Chairman Stafford, Commissioners
Gresham, Clapp, Christian, Trantum,
Gaskins and Alexis. Vice Chairman
Stafford absent and not participating.
Commissioner Gresham concurred with
a separate expression.
Agatha L Mergenovich,
Secretary.
Commissioner Gresham. concurng

I recognize the necessity of reopening the
Corpus Christi cases. My preference,
however, is that our reexamination of port
equalization not be confined to the common
control. issue. Fort equalization has always
generated controversy, and a more
fundamental and general look at the concept
is long overdue.
[RR Dor. 79-362 0 -ed n-n-m &*S az
SILLIN CODE 7035-01-M

Fourth Section Application for Relief
November 19, 1979.

This application for long-and-short-
haul relief has been filed with the LC.C.

Protests are due at the LC.C. by
December 11,1979.

FSA No. 43770, Southern Freight
Association. Agent's No. A-6355, rates
on industrial sand in bags or bulk. in
carloads, between points in Southern
Territory, in Supp. 133 to its tariff ICC
SFA 2011-P. to become effective
December 22,1979. Grounds for relief-
short-line distance formula and
grouping.

By the Commission.
Agatha L. Mergenovich,
Secretay.
[FR Doc. n-M2 Mot 11-28-I aS ]
BILLING CODE 7035-01-U

[Docket AB-7 (Sub-85F)]

IntentTo Discontinue Environmental
Analysis of Pending Abandonment
Applications; Chicago, Milwaukee, St.
Paul & Pacific Railroad Co.

In the matter of Stanley E. G. illman,
Trustee of the Property of Chicago,
Milwaukee, St. Paul and Pacific Railroad
Company; Abandonment-Green Bay.
Wisconsin to Ontonagon. Michigan. In
Brown, Oconto and Marinette Counties,
Wisconsin and Dickinson, Iron, Baraga.
Houghton and Ontonagon Counties,
Michigan.

In the matter of Stanley E. G. Hillman,
Trustee of the Property of Chicago,
Milwaukee, St. Paul and Pacific Railroad
Company- Abandonment-Portions of
Pacific Coast Extension in Montana,
Idaho, Washington, and Oregon. and all
other dockets pertaining to the Chicago,
Milwaukee. St. Paul and Pacific Railroad
Company.
AGENCY: Interstate Commerce
Commission, Office of Policy and
Analysis, Energy and Environment
Branch.
ACTION: Notice of intent to discontinue
environmental analysis of pending
abandonment applications filed in the
above-entitled proceedings.

SUMMARY. On November 4,1979 the
President signed into law S. 190, the
"Milwaukee Railroad Restructuring
AcL" Since this bill deprives the
Interstate Commerce Commission or
jurisdiction over abandonments
proposed by rail carriers presently in
reorganization (including the
abandonments which are the subject of
the above-entitled proceedings), the
Commission's Energy and Environment
Branch (Branch) will discontinue its
environmental analysis of the

proceedings noted above. The Branch
will however forward to the judge of the
bankruptcy court any comments
received on the environmental analyses
already prepared for Docket No. AB7
(Sub-No. 85F), Docket No. AB7 (Sub-No.
86F], and other Milwaukee Road
abandonment proceedings.
FOR FURTHER INFORMATION CONTACT
Paul Mushovic or David Rector. Energy
and Environment Branch, Interstate
Commerce Commission, 12th and
Constitution Ave., Washington. D.C.
20423, Teh (202) 275-7916.
Agatha L Mergenovich. -
Secretary-
IFR Ekkc. 79-=WS Mtd U1-23-4% 545 1
BUNG COE 7036-01-H

[Directed Service Order No. 1398;
Authorization Order No. 131

Kansas City Terminal Railway Co.;
Directed To Operate Over Chicago,
Rock Island & Pacific Railroad Co.,
Debtor (William 1L Gibbons, Trustee)
November 15,1979.

On September 26,1979. the
Commission directed Kansas City
Terminal Railway Company (KCTJ to
provide service as a directed rail carrier
(DRCJ under 49 U.S.C. § 11125 over the
lines of Chicago, Rock Island & Pacific
Railroad Company, Debtor (William M.
Gibbons, Trustee) ("RI"). See Directed
Service Order No. 1398, Kansas City
Term. Ry. Co.-Operate-Chicago, R.
&P., 360 LC.C. 289 (1979] 44 FR 56343
(October 1,1979).

RI owns two vehicles which are in
need of repair. One of the vehicles is a
hi-rail truck (No. 73015) which is used
for a maintenance of way gang. The
repair costs will be $1,625. The other
vehicle is a rewheel truck (No. 78051)
which is used to repair freight cars on
line, handle minor derailments, and
other emergency work. The repair cost
will be $3,042.81 for this vehicle.

Supplemental Order No. 4 to DSO No.
1398 required the DRC to obtain prior
Commission approval for all
rehabilitation for freight cars and other
non-locomotive equipment which
exceeds $12.00 per unit. See
Supplemental Order No. 4 (served
October 15, 1979). [44 FR 61127, Oct. 23,
1979) Accordingly, the DRC submitted
an urgent request for authority to repair
these vehicles. See wire to Joel E. Burns,
dated November 8, 1979.

The DRC seeks Commission
authorization to repair truck No. 73015
on the grounds that this truck is the only
hi-rail truck for a maintenance of way
gang and is necessary for the efficient
conduct of important maintenance of
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way work. Authorization for rep
truck No. 78051 is requested on
grounds'that this is the only vehi
the Illinois Division that is avail
repair freight cars on line and in
handle minor derailments, and o
emergency work.

We fin&,
1. This action will not significa

affect either the quality.of the hu
environment or the conservation
energy rebources. See 49 CFR Pa
1108 (1978).

It is ordered:
1. The DRC is authorized to -ii

repairs to RI vehicle No. 73015, a
maximum cost of $1,625, and to
No. 78051, at a maximum cost of
$3,042.81, as requested in a teleg
from DRC to Joel E. Burns dated
November 8, 1979.
- 2. The repairs authorized abov
be completed within the initial 6(
directed-service period.

3. This decision shall be effect
its'service date.'

By the Commission, Railroad Servi
Board, Members Joel E. Burns, Rober
Turklngton, and John R. Michael..Me
Joel . Bu-nsinot participating.
Agatha L Mergenovich,
Secretary.
IFIR Doc 79-0259 Filed 11-23-79 8:45 am]

BLLING CODE 7035-01-.M

[Directed Service Order.No. 1398;
Authorization Order No.12]

Kansas City Terminal Railway C
Directed To Operate Over Chic
Rock Island & Pacific Railroad (
Debtor (William M. Gibbons, Tru
November 14,1979.'

On September 26, 1979, the
Commission directed Kansas Cit
Terminal Railway Company, (KC
provide service as a directed rail
(DRC) under 49 U.S.C. § 11125 o,
lines of the Chicago, Rock Island
Pacific Railroad Company, Debt
(William M. Gibbons, Trustee) ('
See Directed Service Order No. I
Kansas City Term. Ry. Co.-Ope
Chicago, R.L 'P, 360 I.C.C. 289 (
and 44 FR 56343 (October 1, 1979

A qtlestion has come before th
Commission relating to the
compensation which the Fort W
Denver Railway Company (FWDJ
receive for its service on transite
shipments where the inbound mc
to the transit station was perforE
RI prior to KCT takeover, but on
FWD will, under currently applic
transit rules, accept rebilling.and
perform transportation from the t
station during the period of direc
service. For the performance of t

airs to service from the transit station to the
he destination, the FWD will collect the so
[cle on called "balance-out" charges. Such
able to balance-out charges will generally be
yards, substantially less than the proportion ol
ther total through-revenue which would,

uder existing division agreements,
accrue to the FWD, or to the FWD and

antly its connections, from the transit station
unan to destination. The FWD requests the

Of -.- DRC to honor interline transit settlemen
rts .106. claims on transit shipments received at

transit stations prior 'to October 5, 1979.
Under DSO No. 1398, 360 I.C.C. at 303

ke .. [44 FR 56347, 3rd Column], the.
.t a Comnision said that "to prevent severe
iehicle transportation-and economic

dislocations, we have decided to
ram preserve RI transit rates and prepaid

charges which-were in effect.
immediately prior to this directed

'e shall 'service order, by requiring the DRC to'
0-day adopt applicable RI tariffs for at least 6(
ve on* days." -

iMost-of the transit grain coming into
transit stations arrived at such stations

ice prior to October 5, 1979. The inbound
rt S. freight charges were collected by. RI.
mber The balance of charges duefor

movement from transit house to
destination would not compensate the
carrier for the costs incurred in I
providing this service. If the shipper
were required to pay the local rate for
such-movement, he would be deprived
of the lawful transit rate from origin to
destinationand fbe severly burdened,
economically.

o.; Since severe transporation and
0o, economic dislocations and hardships"

Co., would occur to shippers and the carrier
ustee) if the transit ratestructure and

applicable divisions of revenue were
disturbed on this traffic received at

y transit stations prior to October 5, 1979,
to the Commission authorizes KCT, as

carrier directed rail carrier, under normal
er the accounting rules:to reimburse the FWD,
&, o Or any other carrier similarly involved ii

or' T" , , RI transit rates and traffic, for its rightfv
RI"). and agreed upon division of the earned,
398, revenue accruing from RI transit
!rate- tonnagb on revenue collected by RI for
1979) the movement to the transit station.

We fincd.
e 1. This action will not significantly

affect either the quality of the human
orth and environment or the conservation of
) .would energy resources. See 49 CFR Parts 1106
d grain 1108 (1978).
ovement It is ordered.
6ed by 1. KCT is authorized and directed to

which honor interline transit settlement claims
:able on'transit shipments received at transit

stations prior to October 5, 1979.
transit 2. KCT will make a claim against the
ted RI trustee for any amounts paid in such
he, interline transit settlement claims.

3. KCT shall offset any amounts paid
in such interline transit settlement
claims against monies It owes the RI
Trustee for rental of any locomotives,
freight cars or other equipment,

By the Commission. Chairman O'Neal,
Vice, Chairman Stafford, Commissioners
Gresham, Clapp, Christian, Trantum,
Gaskins, and Alexis. Commissioner
Gresham, whom Commissioner "

t Christian joins, dissenting. Commissoner
Clapp dissenting. Vice Chairman
Stafford not participating.
Agathh'aL Mergenovich,
Secretary.

Commissioner Gresham. whom
Commissioner Christian joins, dissenting:

Assumption of this obligation should not be
considered a cost of directed service
comprehended by Section 11125.
Commissioner Clapp, dissenting:

In my view, neither the XCT nor the United
States Government should be the insurer for
FWD's (or any other railroad's) collections of
"balance-out" charges. I do not see' the
majority's actions here as essential to the
contiruation of service. FWD has a common

\ carrier duty to provide service with or
without the governmental guarantee It seeks,
I see no reason for-the Commission to put
FWD in a better position than it would have
been in absent the fortuitous Circumstances
of directed service.
[FR Dec. 79-383 Filed 11-M-7; :45 am)

BILLING CODE 7035-O1-M

[Directed Service Order No. 1398;
Authorization Order No. 141

Kansas City Terminal Railway Co;
Directed To Operate Over Chicago,
Rock Island & Pacific Railroad Co.,
Debtor(William M. Gibbons, Trustee)

November 15,1979.
On September 26, 1979, the

,Commission directed Kansas City
Terminal Railway Company (KCT) to
provide service as a directed rail carrier

n (DRC) under 49 U.S.C. § 11125 over the
1 lines of Chicago, Rock Island & Pacific

Railroad Company, Debtor (William M.
Gibbons, Trustee) ("RI"). See Directed
Service Order No. 1398, Kansas City
Term, By. Co.-Operate--Chicago, R.
&A'., 360 I.C.C. 289 (1979), 44 FR 56343
(October 1, 1979).

RI owns numerous locomotives which
are in need of repair. DSO No. 1398
required the DRC to obtain prior
Commission approval for all
rehabilitation of locomotives which
exceeds $3,000 per unit. See DSO No.

* 1398, 360 I.C.C. at 304 [44 FR 56348, 2nd
column]. Accordingly, the DRO
submitted a list of 14 locomotivea
requiring repairi costing more than
$3,000 per locomotive. See "DRC Report
No. 12". (dhited November 5, 1979).

I I I
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The DRC sought Commission
authorization to repair these
locomotives on the grounds that: (1] The
addition of these units will help
alleviate the locomotive shortage; and
(2] the DRC's operations are expanding
each day to additional lines of railroad.

The cost of materials and labor for
repairs to these locomotives varies from
$5,510 to $17,767 per unit

We find:
1. This action will not significantly

affect either the quality of the human
environment or the conservation of
energy resources. See 49 CFR Parts 1106
1108 (198)..

It is orderec:
1. The DRC is authorized to make

repairs to the following locomotives at
the maximum cost listed for each
locomotive:

Oesctr~o Loco Labor Mtensl WWWd
No cost

GP35-EMD-2500 HP _
GP35-EMD-2500 HP.-
GP40-EMD-00 HP.
U28B-GE-2800 HP.
GP40-EMD-3000 HP_
GP38-2-EMI3-2000 HP_
GP9-EMD-1750 HP..
GP7-EMD-1 500 HP..
GP40-EMD-3000 HP .
SW1200-EMD-1200 HP.
U33B-GE-3300 HP_
U25B-GE-2500 HP_
GP7-EMD-1500 HP_
GP38-2EMD-2000 HP

312
318
347
246
361

4351
4486-
4465

4700
934
296
22m

4521
4320

$322 $8240 $8.562
464 10,565 11.029
322 8,240 8.562
387 17,380 17.767
322 8,240 85=2
322 8240, 852
322 8.240 8.2
322 8.240 8.562
322 8.240 8=
322 8.240 8.582

1.610 4,201 5.8l
1.288 42 5.510

927 8.00 6.2
1.546 4.600 476
8.798 112,888 121,06

' 39,031 '9,3

Total - 8.798 121,919 130.717

'Eght percent store e~qnse

2. The repairs authorized above must
be completed within the initial 60-day
directed-service period.

3. This decision shall be effective on
its service date.

By the Commission. Railroad Service
Board, Members Joel E Burns, Robeft S.
Turkington. and John R. Michael Member
Joel E. Burns hot participating.
Agatha L. Mergenovich,
Secretary.
PFR Doe. n4=360Filed 11-23-7e M~ am)
BILUING CODE 7035-01-

North American Van Lines; Released
Rate Authority
AGENCY: Interstate Commerce
Commission.
ACTION: Notice, Released Rate
Application No. MC-1502.

SUMMARY: North American Van Lines
wants to expand the geographical scope
of the released rate authority granted it
in Released Rate Decision MC-958 on

commodities used in the manufacture of
computers and computer equipment in
mixed loads with third proviso
household goods as defined by the
Commission in 95 MCC 252 to include
new operating authority sought in
Docket MC-107012, Sub No. 407TA
between points in AZ, CA, CO. CT, 1L,
IN, ME, MA, MN, NH, NJ. NY, NC, OK,
OR, PA. RI, SC, TX VT and WA.
ADDRESSES: Anyone seeking copies of
this application should contact Mr.
Gerald Burns, Attorney for North
American Van Lines, Inc., P.O. Box 988,
Fort Wayne, IN 46801, Telephone 219-
429-2234,
FOR FURTHER INFORMATION CONTACT:
Mr. Max Pieper, Unit Supervisor, Bureau
of Traf c Interstate Commerce
Commission, Washington, D.C. 20423,
Telephone 202-275-7553.
SUPPLEMENTARY INFORMATION, Relief is
sought from 49 U.S.C. 10730. Formerly
Section 20(11) of the Interstate
Commerce Act.
Agatha L. Mergenov'ch,
Secretary.
[FR Doc.79-3825 Ned 11-23-7 M4 awl
SMUJNG CODE 7035-01-1

[Finance Dockets Nos. 29171 and28640
(Sub-No. 5)]

Richard B. Oglivie, Trustee of the
Property of Chicago, Milwaukee, St
Paul & Pacific Railroad Co.-
Submissions Under Section 6 of the
Milwaukee Railroad Restructuring Act
November 20,1979.

This notice is to clarify the statement
filing requirements in Finance Docket
No. 28640 (Sub-No. 5) and Fnance
Docket No. 29171.

F. D. No. 28640 (Sub-No. 5). Previous
notices in Finance Docket No. 28640
(Sub-No. 5) provided that any interested
persons may participate in the
proceeding by submitting a written
statement indicating position (party in
support or party in opposition) and
including, if desired, a request for oral
hearing. 44 FR 60898 (1979) CTrustee's
plan), 44 FR 61724 (1979) (Association to
Save Our Railroad Employment plan),
and 44 FR 61724 (1979) (New Milwaukee
Lines plan). Statements submitted with
respect to the Trustees plan were due
on or before November 21,1979.
Statements submitted with respect to
-the Association to Save Our Railroad
Employment plan and the New
Milwaukee Lines plan were due no later
than November 26,1979.

Section 6 of the recently-enacted
Milwaukee Railroad Restructuring Act.

Public Law No. 96-401, provides that no
later than December 1,1979, an
association composed of representatives
of national railway labor organizations,
employee coalitions, and shippers (or
any combination of these) may submit
to the Commission a single plan to
convert all or a substantial part of the
Chicago, Milwaukee St. Paul and Pacific
Railroad Company into an employee or
employee-shipper owned company. The
plan must include a comprehensive
evaluation of the Milwaukee's prospects
for financial self-sustainability. The
legislation further provides that within
30 days of submission of such plan the
Commission must approve the proposal
if it finds the plan feasible.

If a plan contemplated by Public Law
No. 96-101 is submitted to the
Commission no later than December 1,
1979; is found feasible by the
Commission: is found fair and equitable
to the Milwaukee estate by the
bankruptcy court; and is implemented
no later than April 1,1980, proceedings
on the reorganization plans filed in
Finance Docket No. 28640 (Sub-No. 5)
may be unnecessary. The Commission
is, therefore, holding in abeyance any
decision regarding proceedings in
Finance Docket No. 28640 (Sub-No. 5). If
the described events do not occur, the
Commission must consider the
reorganization plans and other
pleadings filed in Finance Docket No.
28640 (Sub-No. 5). Persons who wisk to
participate in any proceedings which
might occur in Finance Docket No. 28840
(Sub-No. 5) should submit a statement
as provided in the prior notices. The
statement need not detail the reasons
for support or opposition but only
indicate the submitting person's
intention to participate in any
proceedings held in Finance Docket No.
28640 (Sub-No. 5).

F. D. No. 29171. On November 7,1979,
the Commission established a procedure
in Finance Docket No. 29171 to govern
plans submitted under Public Law No.
96-101. 44 FR 65233 (1979). The
procedure provides that initial
statements in support of or in opposition
to submitted plans shall be filed no later
than December 14,1979. These
statements should address in fall detail.
all substantive and procedural matters
raised by plans submitted pursuant to
Public Law No. 96-101.
Agatha L Mergenovich,
Secretary.
[FR Do. 7G-2-d11-2/,W815]
BIMN COoE 7035-41-M
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I

[M-256, AmdL 1; Nov. 20, 1979]

CIVIL AERONAUTICS BOARD.

Notice of deletion of closure item from
the November 21, 1979, meeting agenda.

TiME AND DATE: 9:30 a.m., November 21,
1979.
PLACE: Room 1027 (Open), Room 1011
(Closed), 1825 Connecticut Avenue,
N.W., Washington, D.C. 20428.

SUBJECT. 15. Forthcoming Informal -

Consultations with Spain Scheduled for
Late November. (Memo No. 9289, BIA)

STATUS: Open (Items 1-14), Closed (Item
15).
PERSON TO CONTACT. Phyllis T. Kaylor,
the Secretary, (202) 673-5068.
SUPPLEMENTARY INFORMATION: The staff
believes the presentation of U.S. policy
views in this item are non-controversial
and do not require a Board meeting. It is
recommended that the Board vote on
this item by notation. Accordingly, the
following Members have voted thatItem
15 be deleted from the November 21,
1979 agenda and that no earlier
announcement of this deletion was
possible:

Chairman, Marvin S. Cohen
Member, Richard J. O'Mella
Member, Elizabeth E. Bailey
Member, Gloria Schaffer

[S-228-79- Filed 11-21-79;.2:54 pm]

BILLING CODE 6320-01-M

[M-256, Amdlt. 2; Nov. 20, 1979]
CIVIL AERONAUTICS BOARD.

Notice of deletion of item from the
November 21, 1979, meeting agenda.
TIME AND DATE: 9:30 a.m., November 21,
1979.
PLACE: Room 1027, 1825 Connecticut
Avenue NW., Washington, D.C. 20428.
SUBJECT. 3. Dockets 36971 and 36811;
Sixty Day Notice of Air New England
for suspension of nonstop or single
plane service in eight markets;
application of Air New England for an
exemption from the notice requirement,
(BDA)
STATUS-: Open.
PERSON TO CONTACT. Phyllis T. Kaylor,
the Secretary, (202] 67.3-5068.
SUPPLEMENTARY INFORMATION: Item 3 is
being deleted because the staff person
preparing this item has been called
away on emergency leave. Accordingly,
the follow*ng Members have-voted that
Item 3 be deleted from the November 21,
1979 agenda and that no earlier
announcement of this d-eletion was
possible:

Chairman, Marvin S. Cohen
Member, Richard J. O'Melia
Member, Elizabeth E. Bailey
Member, Gloria Schaffer

[s-229-79 Filed 11-21-7 "2:54 pri]

BILLING CODE 6320-0-,

3

COMMODITY CREDIT CORPORATION.

TIME AND DATE: 2 p.m., December 3,.
1979.
PLACE: Room 218-A, Administration
Building, U.S. Department of
Agriculture, Washington, D.C.
STATUS: Open. -

MATTERS TO BE CONSIDERED:

1. Minutes of CCC board meeting on
September 13,1979.

2. Docket VCP 72a (Upland) re: 1980-cotton
loan and payment program (upland).

3. Docket VCP 137a re: 1980-crop barley,
corn, oats, rye and sorghum loan, purchase
and payment programs. I

4. Docket VCP 2a re: 1980-crop wheat loan,
purchase and payment programs.

5. Docket VGP 105 re: 1980-crops soybean
loan and purchase program.

6. Docket UCP 31a, Amendment I re: 1979-
crop peanut loan and purchase program.
. 7. Resolution re VCX 310(a) re:
Commodities available for sale'to foreign

governments or their agents and international
organizations during fiscal year 1980.

8. Docket CX 308(a), Amendment 2 re:
Assurance arrangements required by CCC
under its non-commercial risk assurance
program.

9. Resolution No. 17, Amendment 1, CZ 260
re: Commodities available for Public Law 480
during fiscal year 1980.

10..Docket CZ 157, Revision 4-re: Policy and
procedure governing the submission of
dockets to the Board of Directors, CCC, and
the handling of dockets considered by the
Board.

CONTACT PERSON FOR MORE
INFORMATION: Bill Cherry, Secretary,
Commodity Credit Corporation, Room
202-W, Administration Building, U.S.
Department of Agriculture, Washington,
D.C. 20013,.Telephone (202) 447-7583.
[5-2281-79 Filed 11-Z-7M, 10:17 am]

BILLING CODE MID0-05-M

4

FEDERAL COMMUNICATIONS COMMISSION.

TIME AND DATE: 9:30 a.m., Thursday,
November 29, 1979.
PLACE: Room 856, 1919 M Street NW.,
Washington, D.C.
STATUS: Special Closed Commission
Meeting following the Special Open
Meeting which Is scheduled to
commence at 9:30 a,m.
MATTERS TO BE CONSIDERED:

Agenda, Item No., and Subject
Common Carrier-l-Title: Investigation Into

Utilization of COMSTAR Domestic
Satellite System by American Telephone
and Telegraph Company and GTE Satellite
Corporation. (CC Docket No, 79-87.)
Summary- A fact finding Investigation has
been conducted to determine the reasons
for an alleged disparity between satellite
use projections put forward in AT&T's
application to lease and operate the
COMSTAR domestic satellite system and
the actual loading presently In exlitenco.
Among the issues presented is whether
some or all of the lease costs should be
disallowed for rate purposes.

-Broadcast-l-Title: First Report concerning
Preparation for a Region 2 Administrative
Radio Conference for AM Broadcasting.
(BC Docket 79-166.) Summary: The ITU has
scheduled a Region 2 Conference for AM
Broadcasting to be held in two sessions.
The first session which will establish the
technical bases for planning is to be
convened on March 106, 1980. The First
Report sets forth the initial FCC
recommendations for the U.S. proposals to
be submitted to the ITU for the first session
of the Conference.
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This meeting may be continued the
following work day to allow the
Commission to complete appropriate
action.

Additional information concerning
this meeting may be obtained from
Maureen Peratino, FCC Public Affairs
Office, telephone number (202) 632-7260.

Issued: November 21, 1979.
[S-2291-79 Filed 11-21-M. 3:20 pm]

BILLING CODE 6712-01-M

FEDERAL COMMUNICATIONS COMMISSION.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 2"p.m., Tuesday, November
20,1979.
PLACE: Room 856,1919 M Street NW.,
Washington, D.C.
STATUS: Commission Open Meeting.
CHANGES IN THE MEETING: Deletion and
addition of items.

The following items have been
deleted:

Agenda, Item No., and Subject
-General-l-Title: Application for Review of

a ruling by the Chief, Broadcast Bureau,
denying a Freedom of Information Act
request by Alaskans for Better Media for
inspection of the 1974-1978 annual
financial reports of five broadcast stations
licensed to Northern Television, Inc.
Summary: At issue is whether the annual
financial reports are exempt from
mandatory disclosure under the FOIA and
if so whether the annual financial reports
should nevertheless be released on the
basis that the licensee has placed its
financial condition in issue in a
Commission proceeding. (At the request of
Commissioner Washburn.)

Television-2-Subject: Application of
Wometco Blonder-Tongue Broadcasting
Corp. for a construction permit for changes
in the facilities of Station WWHT(TV),
channel 68, Newark. N.J. (no file number
assigned). Summary: Applicant seeks to
locate the WWHT(TV) transmitter atop the
World Trade Center Building in N.Y., N.Y.
The proposed transmitter location does not
comply with Commission mileage
separation requirements for television
facilities and applicant has, therefore,
requested a waiver of these requirements.
The issue before the Commission is
whether applicant's waiver request is
sufficient to justify acceptance of its
application for filing. (At the request of
Chief, Broadcast Bureau.) In addition, the
Commission will consider the following
item:

General--4-Title: Order denying motion for
Stay filed at Athri. Summary: The
Commission considers a Motion for Stay
filed on November 8,1979 by Atari, Inc.
requesting the Commission to reconsider
the effective date on the ORDER
GRANTING WAIVER IN PART, adopted
September 18, 1979 to permit Texas
Instruments, Inc. to market a stand-alone
RF modulator.'The Order is scheduled to

become effective November 23,1979. A
vote to by-pass the seven days prior notice
was taken so that action can be taken prior
to November 23,1979.
Additional information concerning

this meeting may be obtained from
Maureen Peratino, FCC Public Affairs
Office, telephone number (202) 632-7260.

Issuec November 20,1979.
[S-228379 Filed 1-n-71% 10:49 aml
BILLING CODE 6712-01-,

6
FEDERAL COMMUNICATIONS COMMISSION.
TIME AND DATE: 9:30 a.m., Thursday,
November 29, 1979.
PLACE: Room 856,1919 M Street NV.,
Washington, D.C.
STATUS- Special Open Commission
Meeting.
MATTERS TO BE CONSIDERED:

Agenda, Item No., and Subject
Common Carrier---Title: An Inquiry Into

the Use of the Bands 825-845 MHz and 870-
890 MHz for Cellular Communications
Systems; and Amendment of Parts 2 and 22
of the Commission's Rules Relative to
Cellular Communications Systems.
Summary: The FCC Is proposing rules and
procedures for the commercial operation of
cellular communications systems. Among
the issues to be considered are (1) What is
the potential role for cellular systems in
communications over the foreseeable
period? (2] How should the cellular system
market, for equipment and service, be
structured?

Common Carrier--2-Title: Report and Order
in CC Docket 78-219, Revision of the
Processing Policies for Waivers of the
Telephone Company-Cable Television
"Cross Ownership Rules." Section 63.54
and 64.601 of the Commissions Rules and
Regulations. Summary: The Commission
will consider modifying Its procedures for
waiver of its telephone company--cable
television cross ownership rules.

Common Carrier--3-Title: Application of
FTC Communications, Inc. (FTCC)
pursuant to Section 214 for consent to
transfer control from Compagnie Francals
de Cables Telegraphiques (CFCT3 to
Societe de Banque et de Participations
(SBP). Summary: The proposed change in
ownership seeks to transfer control of
FTCC form its present owner. CFCT. which
is controlled by the French government to
SBP. which is a privately owned French
corporation. FTCC's stock will immediately
be placed in trust to be cohtrolled by
American interests and ultimately sold to
American nationals within five years. This
proposal seeks to alleviate the
Commission's concerns in 71 F.C.C. 2d 393
regarding a lack of reciprocity being
extended to U.S. International carriers by
the French Sovernment.

Common Carrier-4-Title: American
Telephone &Telegraph Company and the
Hawaiian Telephone Company
applications for authority to acquire and
activate circuits in the Okinawa-Luzon-

Hong Kong (OLUHO) Cable System.
Summary: The Commission will consider
the applications of the American
Telephone & Telegraph Company and the
Hawaiian Telephone Company to acquire
and activate circuits in the OLUHO Cable
System to be used in conjunction with
Hawati-3/Transpac-2 circuitry for the
provision of service to Hong Kong and
Philippines. The issues to be considered
are: (1) whether the acquisition and -
activation of circuits in the foreign-built
OLUHO Cable System are in public
interest; and (2) whether the contractual
terms governing the acquisition of OLUHO
cable circuits are consistent with
Commission policy.

Broadcast-l-Report and Order/BC Doc.
78-101, Top-SO Policy. The Commission
will consider a Report and Order in its
Top-0 proceeding. The Top-50 Policy
requires those seeking to acquire a fourth
TV station (either VHF or UHF) or a third
VHF station in the top fifty television
markets to make a "compelling public
Interest showing" or face a hearing. The
Commission had Issued a Notice directed
toward reexamining the policy, and it is
now ready to coisider what final action to
take in this matter.

Broadcast-2-Title: Request by ABC for
declaratory ruling concerning "Good
Morning America" Summary: The
Commission has before it a request by the
American Broadcasting Companies Inc.
(ABC] for a declaratory ruling that
appearances by legally qualified
candidates on the "Good Morning
America" (G.MA) program are exempt from
the "equal opportunities" provision of
Section 315. ABC alleges that the ruling Is
warranted since GMA is indistinguishable
from the "Today" program which has
previgusly been held to be exempt from
Section 315 considerations. The
Commission must decide whether to grant
the requested ruling.

Broadcast-3---Pre-U.S. release of television
programs in Canada, Docket No. 20649,The
Commission will consider. (I] its
jurisdiction, under Section 325(b) of the
Communications Act, over the exportation

.of U.S. network television programs for
release by Canadian border stations before
they are broadcast within the United
States; (2] pending industry proposals that
the FCC prohibit program exportation for
such "Canadian pre-release" and bar cable
carriage of pre-released programs.

Cable Television-i-United Community
Antenna Systems dfbfa Master Cable TV
Systems (CAC-037221; Community.
Telecable of Seattle, Inc. (CAC-03723];
Tele-Vue Systems, Inc. (CPCILD--164].
This meeting may be continued the

following work day to allow the
Commission to complete appropriate
action.

Additional information concerning
this meeting may be obtained from
Maureen Peratino, FCC Public Affairs -
Office, telephone number (202) 632-7260.

Issued: November 21,1979.
1&22-79 od 12-21-7902pmP
BILLING CODE 6712-01-U
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FEDERAL HOME LOAN BANK BOARD. "
TIME AND DATE: 9:30 a.m., No,,ember 29,
1979.
PLACE: 1700 G Street, NW., Sixth Floor,
Washington, D.C.
STATUS: Open Meeting.
CONTACT PERSON FOR MORE
INFORMATION: Franklin O: Bolling (202-
377-6677).
MATTERS TO BE CONSIDERED:

Application for Branch Office-Enterprise
Federal Savings and Loan Association of
Lockland, LockIard, Ohio

Applicstion for Branch Office-Clearwater
Federal Savings and LoanAssociation, -
Clearwater Florida

Application for Branch Office-State
Fidelity Federal Savings and Loan
Association, Dayton, Ohio

Application for Branch Office-First
Federal Savinis and Loan Association of
Brevard County, Milbourne, Florida

Application for Branch Office-Chase
Federal Savings and Loan Association,
Miami, Florida

Application for Branch Office-First
Federal Savings and Loan Association of
Dyersburg, Dyersburg, Tennessee

Application for Branch Office-Eureka
Federal Savings and Loan Association, San
Francisco, California

Application fqr Branch Office-St. Paul
Federal Savings and Loan Association of
Chicago. Chicago, Illinois

Application for Branch Office-First City -
Federal Savings and Loan Association,
Bradenton, Florida

Application for Branch Office-Valley
Federal Savings and Loan Association, Van
Nuys, California

Branch Office Applications to be
Considered Concurrently-Central Federal
Savings and Loan Association, San Diego,
California AND First Federal Savings and
Loan Association of South Pasadena, South
Pasadena, California

Branch Office Application and -
Redesignation of Home Office-Suburban
Federal Savings and Loan Association of
Cincinnati. Cincinnati, Ohio

Application for Satellite Office-
Middletown Federal Savings and Lban
Association, Middletown, Ohio'

Application for Limited Facility-Baltimore
Federal Savings and Loan Association,
Baltimore, Maryland

Application for Merger and Maintenance of
Branch Offices-First Federal Savings and
Loan Association, Alexander City.Alabama
I4NTO Phenix Federal Savings and Loan
Association, Pbenix City, Alabama

Application for Merger-Homestead
Savings and Loan Association-South,
Sunland, California INTO Homestead
Savings and Loan Association, San
Francisco, California

Application for Merger and Maintenance of
Branch Office--Winthrop Building and Loan
Association, Winthrop, Minnesota INTO First
State Federal Savings and Loan Association.
Hutchinson, Minnesota

Preliminary Application for Conversion

into a Federal Mutual Association-Elysian
Savings and Loan Association; Hoboken,
New Jersey

Preliminary Application for Conversion
into a Federal Mutual Association-Stacy
Savings and Loan Association, Trenton, New
Jersey

Preliminary Cdnversion to a Federal
Mutual Charter-Home Savings and Loan
Association, Salisbury, North Carolina

Preliminary Conversion to a Federal
Mutual Charter-Home Savings and Loan
Association, Statesville, North Carolina

Preliminary Conversion to a Federal
Mutual Charter-Burke County Savings and
Loan Association, Morganton, North Carolina

Preliminary Application for Conversion to
Federal Mutual Charter-Clyde Savings and
Loan Association. Riverside, Illinois

Request for Amendment to Branch
Approval-Financial Federal Savings and
Loan Association, Miami, Florida

Request for Commitment to Insure
Accounts-First State Savings and Loan
Association, Orlando, Florida

Bank Membership and Commitment to
Insure Accounts-Progressive Savings and
Loan Association, Jamestown, Tennessee

Application for Insurance of Accounts-
Angelina Savings and Loan7Association,
Lufidn, Texas

Application for Insurance of Accounts-
Uvalde Savings and Loan Association.
Uvalde, Texas

Application for Change of Name-
American Federal Savings and Loan
Association of Pueblo, Pueblo. Colorado

Application for Change of Name-
Anniston Federal Savings and Loan
Association, Anniston, Alabama

Request for One Year Extension of Time to"
Acquire-Wabash ' Building and Loan
Association, Louisville, Illinois BY Bass
Financial Corporation, Chicago, Illinois

Proposed Acquisition of the-Newark
Savings and Loan Company, Newark, Ohio
And Application for Authority to Incur
Indebtedness-Transohio Financial
Corporation, Cleveland, Ohio

Permission to Organize--Edwin S. Varner,
et al., Milledgeville, Georgia

Assessments
-Resolution to Amend Office of

Neighborhood Reinvestment Financial
Accounting and Oversight Requirements

Designation of Supervisory Agent
No. 294, November 21,1979.

[S-2286-79 Filed 11-21-79;i 54 pm]
BILNG CODE 6720-01-M

8

November 20,1979.

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION.
TIME AND DATE: i0 a.m.,Tuesday,
November 27, 1979.
PLACE: Room 600, 1730 K Street NW.,
Washington, D.C.

STATUS: Open.
MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the following

1. Southern Ohio Coal Company, Docket
No. VINC 79-110-P, and VINC 70-114-P
(Petition for Discretionary Review]

2. Scotia Coal Company, BARB 78-306, ea.'
(Petition for Interlocutory Review)

CONTACT PERSON FOR MORE
INFORMATION: Jean Ellen, 202-053-5632.
1S-2287-79 Filed 21-21-79: 2:54 pml

BILUNG CODE 6820-12-M

9

FEDERAL RESERVE SYSTEM (Board of
Governors].

TIME AND DATE: 10 a.m., Wednesday,
November 28, 1979.
PLACE: 20th Street and Constitution
Avenue NW., Washington, D.C. 20061,

STATUS: Open.
MATrERS TO BE CONSIDERED:

Summary Agenda
Because of their routine nature, no

substantive discussion of the following lteqis
is anticipated. These matters will be resolved
with a single *vote' tmless a member of the
Board requests that an item be moved to the
discussion agenda.

1. Proposed amendments to the Board's
Rules Regarding Delegation of Authority to
redelegate the authority to release transfer
agent, clearing agency, and municipal
securities dealers reports of examination to
the Securities and Exchange Commission.

2. Proposal to conduct a survey of overseas
fiduciary activities of commercial banks and
bank holding companies.

3. Clarification and revisions of several
interpretations under Regulation K
(International Banking Operations).

4. Proposed amendment to Regulation K
(International Banking Operations) to
simplify procedures for subsidiaries of U.S.
banking organizations to establish branchles
in foreign countries.

Discussion Agenda
1. Request for an interpretation of

Regulation T (Credit by Brokers and Dealers)
with respect to the arranging of certain
private placement.

2. Proposed Survey of Transactions Volume
in the U.S. Foreign Exchange Markets.

3. Any agenda items carried forward from
a previously announced meeting.

Note.-This meeting will be recorded for
the benefit of those unable to attend.
Cassettes will be available forlistening in the
Board's Freedom of Information Office, and
copies may be ordered for $5 per cassette by
calling (202) 452-3084 or by writing to:
Freedom of Information Office, Board of
Governors of the Federal Reserve System,

'Washington. D.C. 20551.

CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph 1 . Coyne,
Assistant to the Board; (202) 452-3204.
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Dated: November 20,1979.
Griffith L. Garwood,
Deputy Secretar of the Board.
[S-2284-79 Filed 11-12-7, 10:49 am]
BILLNG CODE 6210-01-M

10

METRIC BOARD.

TIME AND DATE: 3 p.m., December 13,
1979;,8:30 am., December 14, 1979.

PLACE: The meeting on December 13 and
14 will be held in the Eola Ballroom of
the Harley Hotel of Orlando, 151 E.
Washington Street, Orlando, Florida
32801.

STATUS: Open to the public except from
4:15 p.m. to 5:30 p.m. on December 13
during which time the Board will meet to
discuss internal budget matters. This
portion of the meeting is closed under
exemption section (c)[9)(B) of 5 U.S.C.
522b.

MATTERS TO BE CONSIDERED:

Thursday, December 13
Approval of Agenda.
Review/Approval of Minutes-October,

1979.
Approval of Operating Plan. This is

approval of the objectives and activity plan
that the U.S. Metric Board will undertake
during fiscal year 1980.

Friday, December 14
Approval of Rules of Order. This is a set of

rules pertaining to parliamentary procedure
which will govern the U.S. Metric Board at its
meetings in which it disposes of government
business.

Discussion of Fair Packaging and Labeling
Act Status. This is a status report from the
staff advising the Board ofwhat progress has
taken place concerning the recommendation
by the National Conference on Weights and
Measures for amendments to the Federal law
dealing with packaging and labeling.

Discussion of retail sale of motor fuel by
liter. This is a staff report on the current
status and projections and is normal follow-
on to the public hearings conducted by the
Board in May of this year.

Discussion of Antitrust Guidelines. This is
a staff report on the progress being made
with regard to the Board's objective to
publish a layman's manual regarding the
antitrust implications of metrication planning.

Reports. Each of the committee
chairpersons and senior staff will give a
status report of activities within their
jurisdiction.

Agenda items for future Board meetings.

SUPPLEMENTARY INFORMATION: Notice of
a public forum to be held by the U.S.
Metric Board on December 13,1979
which will provide individuals and
groups the opportunity to comment on
metric conversion appears elsewhere in
this issue.

CONTACT PERSON FOR MORE
INFORMATION: Jane Conway, 703-235-
1933.
Louis F. Polk,
Chairman, U.S. Metric Board.
[.-2280-79 Flled 11-0.7 3M pmi]
BILLING CODE 68204"-

11

NATIONAL COUNCIL ON EDUCATIONAL
RESEARCH.

FEDERAL REGISTER CITATION OF
PREVIOUS ANNOUNCEMENTS. S-1548,
Filed July 26,1978; 11:44 a.m.
DATED AND TIME: November 30,1979,
9:30 a.m., 3:30 p.m.
PLACE: Room'823, National Institute of
Education, 1800 19th Street, N.W.,
Washington, D.C.
SrATUs Certification has been received
from the HEW Office of General
Counsel, that in the opinion of that
office, the NCER "would be authorized
to close portions of its meeting on
November 30,1979, under 5 U.S.C. 522b
(c](9)(B) and 45 CFR 1440.2(a) (9) for the
purposes of reviewing and discussing
with the Acting Director of NIE, the
proposed executive branch budget for
fiscal 1981, in particular, the sections
dealing with the proposed budget and
funding priorities of NIE." Agenda item
#5 will be closed, the rest of the agenda
remains open to the public.
MATTERS TO BE CONSIDERED:

Friday, November 30,1979
1. Approve September 14,1979 Minutes

(9:30-9:35 a.m.)
2. Director's Report (9:35-10:15)
3. Dissemination (10:15-11:45]
4. Literacy (1:15-?245 p.m.)
5. Closed. fiscal year 1981 budget (245-3:30

p.mj
CONTACT PERSON FOR MORE
INFORMATION: Ella L Jones,
Administrative Coordinator, Telephone:
202/254-7900.
Peter IL Gerber,
Chief, Policy andAdministrotive
Coordination. Notional Council on
EducationalResearch.
t5-na-9Flied 21-10:17am]l
SHIM CODE 4110-3"-

12

NATIONAL CREDIT UNION
ADMINISTRATION.
TIME AND DATE: 9:30 a.m., November 29,
1979.
PLACE: 1776 G Street NW., Washington.
D.C., 6th Floor Conference Room.
STATUS- Open.
MATTERS TO BE CONSIDERED.

1. Review of Central LiquidityFacility
lending rates.

2. Federal credit unions' use of
compensating balances.

3. Applications for charters, amendments to
charters, bylaw amendments, mergers,
conversions and insurance as may be
pending at that time.

RECESS: 10:30 a.m.
TIME AND DATE: 11 a.m, November 29,
1979.
PLACE 1776 G Street NW., Washington,
D.C., 6th Floor Conference Room.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Review of Fiscal year 1980 operating
plan (including budget and staffing). Closed
pursuant to exemption (93(B).

2. Contract for purchase of computer
equipment. Cloied pursuant to exemptions (4]
and ()[B).

3. Requests from federally insured credit
unions for special assistance under Section
208 of the Federal Credit Union Act in order
to prevent their dosing. Closed pursuant to
exemptions (8) and (9](A](hl.

4. Administrative actions. Closed pursuant
to exemptions (8]. (9](A]ih1. and (10].

CONTACT PERSON FOR MORE
INFORMATION: Rosemary Brady,
Secretary of the Board, telephone (2021
357-1100.
(S-=0-79 k 1-M-7k 3M pm1
OMLLING CODE 753S-01-M

13

SECURITIES AND EXCHANGE COMMISSION.

Notice is hereby given, pursuant to the
provisions of the Government in the
Sunshine Act, Pub. L 94-409, that the
Securities and Exchange Commission
will hold the following meetings during
the week of November 26,1979, in Room
825, 500 North Capitol Street,
Washington, D.C.

An open meeting will be held on
Thursday, November 29,1979, at 10 a.m,
immediately followed by a closed
meeting.

The Commissioners, their legal
assistants, the Secretary of the
Commission. and recording secretaries
will attend the closed meeting. Certain
staff members who are responsible for
the calendared matters may be present

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, the items to
be considered at the closed meeting may
be considered pursuant to one or more
of the exemptions set forth in 5 U.S.C
552b[c)(4](8)(9](A) and (10) and 17 CFR
200.402 (a)(4](6(9)(i] and (10).

Chairman Williams and
Commissioners Loomis, Evans, Pollack
and Karmel determined to hold the
aforesaid meeting in closed session.

67565
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The subject matter of the open
meeting scheduled for Thursday.
November 29, 1979, at 10 a.m., will be*

1. Consideration of whether to grant the
application of Taylor Realty Enterprises, Inc
for relief pursuant to Rule 252[f of Regulation
A. For further information, please contact
Thomas J. Baudhuin at (202) 272-2644.

2. Consideration of whether to affirm
action taken by the duty officer, authorizing
the transmission of a letter to Chairman John
D. Dingell of the Subcommittee on Energy -
and Power of the House Committee on
Interstate and Foreign Commeic. For further
information, please contact Benjamin
Vandegrift at (202) 272-2436. -

3. Consideration of whether to approve a
proposed rule change submitted by the New
York Stock Exchange, Inc. to amend its
-present rules on arbitration and adopt, in its
entirety, a set of arbitration procedures
drafted by the Securities Industry Conference
on Arbitration. For further information,
please contact Thomas C.,Etter Jr. at (202)
272-2398.

4. Consideration of whether to publich
notice of a proposed amendment to the plan
for allocating regulatory responsibilities filed
under Rule 17d-2 by the National Association
of Securities Dealers, Inc. and the Cincinnati
Stock Exchange, Inc. For further information.
please contact Katherine L Hufnagel at (202)
272-2368.

The subject matter of the closed
meeting scheduled for Thursday,
November 29, 1979, following the 10 a.m.
open meeting, will be;

Access to investive files by Federal. State,
or Self-Regulatory Authorities.

Litigation matters.
Institution of injunctive actions.
Freedom of Information Act appeals.
Chapter XI proceeding.
Chapter X proceedings.
Administrative proceedings of an

enforcement nature.
Personnel security matter.

At-times, changes in Commission -
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contart: Mike
Rogan at (202) 272-2091.
November 21,1979.
iS-228u-79 riled 11-21-79, 2:54 pml
BILUNG CODE $010-01-M
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DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 650

Location and Hydraulic Design of
Encroachments on Flood Plains

AGENCY: Federal Higkway
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA is" revising its
existing flood plain regulation. The
revisions include criteria for flood-plain
actions taken under programs
administered by the FHWA and
implement provisions of Executive
Order 11988 of May 24,1977, and DOT
Order 5650.2 of April 26,1979.
EFFECTIVE DATES: This rule is effective
November 15, 1979. However, highway
sections may be processed without the

,formal coordination and studies
required by § § 650.109 through 650.113,
where the draft environmental impact
statement (EIS) has been filed with the
Environmental Protection Agency (EPA)
prior to October 26, 1979, and the final
EIS for this draft EIS is filed with EPA
prior to April 26, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Frank L. Johnson or Mr. Philip L.
Thompson, 202-472-7690, Office of
Engineering, (HNG-31); Mr. Irwin L.
Schroeder, 202-426-0800, Office of the
Chief Counsel, (HCC-40), Federal
Highway Administration, 400 Seventh
Street, SW., Washington, D.C. 20590.
Office hours are from 7:45 a:m. to 4:15
p.m. ET, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
FHWA is revising its existing flood
plains regulation to include provisions
required by-Executive Order (E.O.)
11988-Floodplain Management, which
are not addressed in other FHWA
regulations. The existing regulation (23
CFR Part 650, Subpart A) was originally
published at 39 FR 36331 on October 9,
1974. This revision will codify the
policies and procedures contained in
Volume 6, Chapter7, Section 3,
Subsection 2, of the Federal-Aid
Highway Program Manual. '

Pursuant to Executive Order 11988,
the Department of Transportation (DOT)
published at 44 FR 24678 on April 26,
1979, its policies and procedures on
protection and management of flood
plains (DOT Order 5650.2). This revision
is consistent with those policies and
procedures.

IThis document Is available for inspection and
copying as prescribed in 49 CFR Part 7, Appendix D.

Since provisions of this~regulation.will
be implemented by State highway
agencies which receive Federal-aid
highway funds, the provisions are in the
form of general policy and requirements.
Specific procedures to satisfy this
regulation will be established by
highway agencies within the framework
of their environmental-action-plans (23
CFR Part 795, Process Guidelines for the
Development of Environmental Action
Plans) and design policy. Review for
compliance with this regulation will be
accomplished by FHWA division offices
located in each State..

In preparing this regulation, the
FHWA consulted with the U.S. Water
Resources Council (WRC), the U.S..
Council on Environmental Quality
(CEQ), and the Federal Insurance
Administration (FIA), now in the
Federal Emergency Management
Agency (FEMA).

Advisory material in the WRC-
Floodplain Management Guidelines for
Implementing E.O. 11988 (43 FR 6030)
was considered in drafting this
regulation. The decisionmaking process
set forth in the Guidelines, as an
explanation of the Executive Order's
provisions, is not the same as
procedures normally applicable to
programs administered by the FHWA.
The Guidelines assume that the
decisionmaking process involves a
single large flbod plain and a proposed
action at a location on that large flood
plain. With this premise, the following
WRC .decisionmaking process steps
appear workable: (1.) Determine if
proposed action is in the base flood
plain, (2) provide early public review, (3)
identify and evaluate alternatives to
locating in the base flood plain, (4)
identify impacts of proposed action, (5)
minimize impacts; restore and preserve
flood plain values, (6) reevaluate
alternatives, and (7) make findings and
provide public explanation.

This WRC decisionmaking process is
inappropriate for general application in
making highway location and design
decisions. Highway actions are
processed and reviewed as sections or
projects between logical termini and, as
-such, cross numerous flood plains of
varying size and importance. Since flood
plains can only be entirely avoided for
those rare projects located on a
watershed boundary, the "no-build"
alternative is the only alternative to an
encroachment of even minimal impact. If
a specific floodplain or series of flood
plains are avoided, encroachment at*
other locations or other flood plains by
necessity become involved. Therefore,
the avoidance of all base flood plains is
not feasible for most highway actions.

Except for locations on a watershed
boundary and the "no-build" solution,
alternative locations under
consideration will involve flood plains.

For proposed highway actions on
flood plains, the decision process
involves cbmparing various highway
alternatives and their related significant
impacts, choosing an alternative,
minimizing the impacts of the chosen
alternative, and restoring and preserving
the impacted flood-plain values. This
jrocess includes the alternative of
avoiding any action by withdrawing the
proposed project. The decision generally
is not whether the highway should be
located in or out of the base flood plain,
but rather which series of flood plains to
impact if the "no-build" alternative is
not a viable alternative. To support the
resulting decision, § 650.111 of the
revised regulation requires that base
flood plain impacts be identified for all
alternatives. If this identification reveals
that an "action on the base flood plain"
(encroachment) will cause unusually
adverse impacts, the action will be
termed a "significant encroachment"
and require special attention. This
iicludes a requirement in § 650.113 that
such actions will not be approved unless
the FHWA finds that the proposed
significant encroachment is the "only
practicable alternative."

A significant encroachment, as
defined in this proposed regulation,
contemplates construction- or flood-
related impacts which involve
significant risk, flood-plain
environmental impact, or potential
interruption or termination of a vital
transportation facility. The application
of this definition in highway location
and design will avoid the significant
adverse effects due to occupancy and
alteration of flood plains and will allow
for the thorough consideration of dll
relevant highway actions.

Disposition of Major Comments
A notice of proposed rulemaking for

this regulation was published for
comment in the Federal Register at 43
FR 60298 on December 27, 1978, and a
docket was established with a closing
date of February 26,1979. Thirty-six
parties submitted comments: 23 from

- State highway agencies, 4 from county
agencies, 3 from State environmental
agencies, 2 from other Federal agencies,
2 from consultants, I from a Senator,
and I from the Federal agencies (WRC,
CEQ and FIA) which were identified in
E.O. 11988 for consultation with other
Federal agencies in issuing or amending
regulations to implement E.O. 11988.

Numerous commenters expressed
concern that the regulation would
increase redtape, project costs, and
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staffing needs. The FHWA recognizes
these implications of the regulation and
has attempted, in this rulemaking, to be
responsive to both E.O. 11988 and the
DOT Order and to minimize the increase
in redtape and costs by the use of
thresholds and by merging requirements
for early public involvement and NEPA-
like requirements with the existing rules
for public involvement and
environmental review:

Changes to the regulation, major
comments, and pertinent discussion are
summarized below.

Policy (§ 650.103)

The statement "to avoid highway
encroachments" has been replaced by
two statements: § 650.103b)-"to avoid
longitudinal encroachments" and
§ 650.103(c)-"to avoid significant
encroachments." Highway locations.
except in rare instances of watershed
boundary locations, will cross flood
plains. Therefore, the amended
statements more accurately reflect the
FHWA policy of avoiding, where
practicable, longitudinal encroachments
and crossings which constitute
significant encroachments. This is
consistent with E.G. 11988 which
requires avoidance of impacts
associated with floodplain occupancy
wherever there is a practicable
alternative.

The limitation of § 650.103(g) to direct
Federal highway projects has been
removed. This change will provide for
highway consistency with locally -
adopted flood-plain regulations and
with the National Flood Insurance
Program.

Definitions (§ 650.105)
Numerous commenters objected to the

redefinition of "design flood." Therefore,
the more traditional definition has been
continued. The term "overtopping flood"
has-been addecfor referring to the flood
usedas an index to risk.

"Risk analysis" has been defined so
that a clear distinction is made betiveen
"risk" as it relates to potential harm and
"risk analysis" which is a study
performed using the quantifiable costs
associated with the encroachment. This
change will resolve concern expressed
by many commenters that a risk
analysis would be required for all
encroachments at both l9cation and
design stages.

"Significant" has been substituted for
the modifiers used to define "significant
encroachment" because commenters
objected to the undefined modifiers. The
term "significant" as used in
environmental review procedures and
this regulation is the same. No new
thresholds are created and existing

environmental review processes are
used to assure review of flood plain
impacts on the same level as other
impacts. In this manner, flood plain
impacts will not be considered in
isolation and the alternative selected
will be the one which has the least
overall impact on the area. Selecting an
alternative based onflood plain impacts
alone could result in an alternative
which, while avoiding flood plain
impacts, causes some other much more
serious impact.

Applicability (§ 650.107)

The effective dates of §§ 650.109
through 113 were made consistent with
those of the DOT Order. Since the dates
apply only to projects which will
complete environmental review
processing by April 26,1980. this
provision was deleted from the
regulation.

Various thresholds in area. discharge.
and category of action were
recommended. None were adopted. The
FHWAtintends that all encroachments
and actions be assessed' However, the
level of review should be consistent
with the risk and impact. Little or no risk
or impact would only require discussion
and hydraulic design studies which are
commensurate with that risk or impact.

Various types of permanent repairs
were recommended for addition to the
exception allowed for repairs made with
emergency funds. The FHWA intends
that permanent repairs should be
assessed as any other flood plain
encroachment.

Various commenters noted that
certification acceptance (23 U.S.C. 117)
is applicable to the sections of this
regulation which pertain to certain
requirements of title 23, U.S.C.
Therefore. the prohibition in the
proposed rule was deleted. However,
non-title 23 requirements, such as the
additions to environmental processing.
cannnot be covered by the certification
acceptance procedure.

Flood Plain Identification

This proposed section was deleted.
The proposed requirement to establish
base flood plain limits caused
considerable comment. The FHWA hag
determined that the intent of the
Executive Order can be satisfied for
most actions without documenting the
exact flood plain limits. Detailed
studies, such as these, are normally not
undertaken during highway location.
because.the various alternatives only
have approximate locations.
Encroachments can be determined.
however, without detailed study and
this is required in § 650.111(a).

Public Involvement (§650O9)

The majority of commenters favored
either no additional requirements or
limiting new provisions to significant
encroachments. However, to be
consistent with the DOT Order and E.O,
11988 emphasis on early public
involvement, two requirements have
been added. The intent is to draw
attention to significant encroachments
by including reference to them in public
notices, and to encourage early public
review and comment on encroachments
by having them identified at public
hearings.

Location Hydraulic Studies (§ 650.111

Most commenters suggested that the
requirements to assess the risk and
investigate alternatives to
encroachments be limited to significant
encroachments. Further, these
provisions would have required detailed
studies early inproject development. In
view of these comments and for reasons
stated previously, these provisions were
revised to require an evaluation of the
practicability of alternatives to all
significant encroachments and
longitudinal encroachments. The
practicability evaluation is not required
for encroachments which are not
significant and which cross the flood
plain.

Environmental processing
requirements have been included in this
section rather than as a separate section
as in the proposed rules. These
provisions require that floodplain
impacts be assessed as a part of
location studies, § 650.111(cl. and be
summarized in environmental review
documents § 650.111(e).

Only Practicable Altermative Finding

Many commenters objected to
requiring a finding for encroachments
and to the proposed finding procedures.
The FHWA has merged these new
requirements with the environmental
process. Further, a finding is required
only for significant encroachments In
this way. the flood plain impacts of
encroachments and alternatives to
significant encroachment will be
discussed in environmental review
documents. If the selected alternative
contains a significant encroachment the
final EIS or finding of no significant
impact must contain the required finding
that the alternative with the significant
encroachment is the only practicable
alternative. This finding must be
supported by a discussion of
alternatives considered andwhy they
are not practicable.
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When the highway project is
designed, encroachments with less than
significant impacts will receive
appropriate attention to mitigate
impacts.
Design Standards (§ 650.115)

The requirements of § 650.115(a) have
been rewritten to reflect the changed-
definition of "design flood" and the
added definition of "overtopping flood,"
Also, the concern of commenters that a
risk analysis would be required for
every encroachment has been resolved
by including the option of a risk
assessment in § 650.115(a)(1) for those
encroachments where the risk or capital
cost is insufficiefit to warrant a risk
analysis.

Provision for "freeboard" has been
required in § 650.115(a](3). This
requirement was not in the proposed
rules, but is in keeping with designing
encroachments consistent with the risk.
Freeboard is also consistent with the
philosophy incorporated in the
definition of design flood in the
proposed rules.

To clarify FHWA policy regarding the
National Flood Insurance Program
(NFIP), § 650.115(a)(5) has been added.
This section brings together all NFIP
consistency requirements.

Many commenters from State
highway agencies opposed the portion
of § 650.115(e) that would have required
debris control structures upstream of
safety grates on cross-drain'age
structures. Therefore, this section was
deleted. However, the FHWA will
continue to discourage the installation
of grates on cross drainage structures as
being inconsistent with cost-effective
hydraulic design.

Content of Design Studies (§ 650.117)
The 'discussion required in design

studies by § 650.117(b)(3) was a part of
the finding in the proposed rules. The
FHWA anticipates that the NFIP will be
found to be demonstrably inappropriate
for'most direct Federal highway actions,
because these highways are generally in
rural locations with little associated
risk. Therefore, the required discassion
can best be handled by highway section,
project or system rather than by a
'finding.

. The proposed requirement to
permanently retain design computations
has been deleted from § 650.117(d). -

This rule is effective upon issuance, A
30-day delay, in effective date is not
provided, because DOT Order 5650.2
and Executive Order 11988 which are
being implemented by this regulation
are in effect and are applicable to
FHWA actions.

Note: The Federal Highway Administration
has determined that this document does not
contain a significant regulation according to
the criteria established by the Department of,
Transportation pursuant to E.O. 12044. A
regulatory evaluation is available for
inspection in the public docket and may be
obtained by contacting Messrs. Frank'L.
Johnson or Philip L. Thompson-of the program
office at the address specified above.

Issued on: November 15,1979.
L P. Lamm,
Acting Federal Highway Administrator.

In consideration of the foregoing, the
Federal Highway Administration hereby
amends Chapter I, Subchapter G, of
Title 23, Code of Federal Regulations, by
revising Part 650, Subpart A, to read as
follows:

PART 650-BRIDGES, STRUCTURES
AND HYDRAULICS

Subi)art A-Location and Hydraulic Design
of'Encroachments on Flood Plains

Sec.
650.101 Purpose.,
650.103 Policy.
650.105 Definitions.
650.107 Applicability.
650.109 Public involvement.
650.111 Location hydraulic studies.
650.113 Only practicable alternative finding.
650.115 Design standards.
650.117 Content of design studies.

Authority: 23 U.S.C. 109(a), 315; 23 CFR
1.32; 49 CFR 1.48(b); E.O. 11988--Floodplain
Management, May 24, 1977 (42 FR 26951];
Department of Transportation Order 5650.2,
April 26, 1979 (44 FR 24678).

Subpart A-Location and Hydraulic
Design of Encroachments on Flood
Plains

§ 650.101 Purpose.

To prescribe Federal Highway
Administration (FHWA policies and
procedures for the location and
hydraulic design of highway
encroachments on flood plains,
including direct-Federal highway
projects administered by-the FHWA.-

§ 650.103 Policy.

It is the policy of the FHWA:
(a) To encourage a broad and unified

effort to prevent uneconomic, hazardous
or incompatible use and development of
the Nation's flood plains,

(b) To avoid longitudinal
en'croachments, where practicable,'

(c) To avoid significant
encroachments, where practicable,

(d) To minimize impacts of highway
agency actions which adversely affect
base flood plains,
, (e) To restore and preserve' the natural

and beneficial flood-plain values that

are adversely impacted by highway
agency actions,

(f) To avoid support of incompatible
flood-plain development,

(g) To be consistent with the intent of
the Standards and Criteria of the
National Flood Insurance Program,
where appropriate, and

(h) To incorporate "A Unified
National Program for Floodplain
Management" of the Water Resources
Council into FHWA procedures.

§ 650.105 Definitions.
(a) "Action" shall mean'any highway

construction, reconstruction,
rehabilitation, repair, or improvement
undertaken with Federal or Federal-aid
highway funds or FHWA approval.

(b) "Base flood" shall mean the flood
or tide having a 1-percent chance of

.being exceeded in any given year.
(c) "Base flood plain" shall mean the

area subject to flooding by the base
flood.

(d) "Design Flood" shall mean the
peak discharge, volume if appropriate,
stage or wave crest elevation of the
flood associated with the probability of
exceedance selected for the design of a
highway encroachment. By definition,
the highway will not be inundated from
the stage of the design flood.

(e) "Encroachment" shall mean an
action within the limits of the base flood
plain.

(f) "Floodproof" shall mean to design
and construct individual buildings,
facilities, and their sites to protect
against structural failure, to keep water
out or to reduce the effects of water
entry.

(g) "Freeboard" shall mean the
vertical clearance of the lowest
structural member of the bridge
superstructure above the water surface
elevation of the overtopping flood.

(h) "Minimize" shall mean t6 reduce
to the smallest practicable amount or
degree.

(i) "Natural and beneficial flood-plain
values" shall include but are not limited
to fish, wildlife, plants, open space,
natural beauty, scientific study, outdoor
recreation, agriculture, aquaculture,
forestry, natural moderation of floods,
water quality maintenance, and
groundwater recharge.

() "Overtopping flood" shall mean the
flood described by the probability of
exceedance and water surface elevation
at which flow occurs over the highway,
over the watershed divide, or through
structure(s) provided for emergency
relief.

(k) "Practicable" shall mean capable
of being done within reasonable natural,
social, or economic constraints.
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(1) "Preserve" shall mean to avoid
modification to the functions of the
natural flood-plain environment or to
maintain it as closely as practicable in
its natural state.

(m) "Regulatory floodway" shall mean
the flood-plain area that is reserved in
an open manner by Federal, State or
local requirements, i.e., unconfined or
unobstructed either horizontally or
vertically, to provide for the discharge of
the base flood so that the cumulative
increase in water surface elevation is no
more than a designated amount (not to
exceed I foot as established by the
Federal Emergency Management
Agency (FEMA) for administering the
National Flood Insurance Program).

(n) "Restore" shall mean to
reestablish a setting or environment in
which the functions of the natural and
beneficial flood-plain values adversely
impacted by the highway agency action
can again operate.

(o) "Risk" shall mean the
consequences associated with the
probability of flooding attributable to af
encroachment It shall include the
potential for property loss and hazard to
life during the service life of the
highway.

(p) "Risk analysis" shall mean an
economic comparison of design
alternatives using expected total costs
(construction costs plus risk costs) to
determine the alternative with the least
total expected cost to the public. It shall
include probable flood-related costs
during the service life of the facility for
highway operation, maintenance, and
repair, for highway-aggravated flood
damage to other property, and for
additional or interrupted highway travel.

(q) "Significant encroachment" shall
mean a highway encroachment and any
direct support of likely base flood-plain
development that would involve one or
more of the following construction-or
flood-related impacts:

(1) A significant potential for
interruption or termination of a
transportation facility which is needed
for emergency vehicles or provides a
community's only evacuation route.

(2) A significant risk, or
(3) A significant adverse impact on

natural and beneficial flood-plain
values.

(r) "Support base flood-plain
development" shall mean to encourage,
allow, serve, or otherwise facilitate
additional base flood-plain
development. Direct support results
from an encroachment, while indirect
support results from an action out of the
base flood plain.

§ 650.107 Appicablllty.
(a) The provisions of this regulation

shall apply to all encroachments and to
all actions which affect base flood
plains, except for repairs made with
emergency funds (23 CFR Part 668)
during or immediately following a
disaster.

(b) The provisions of this regulation
shall not apply to or alter approvals or
authorizations which were given by
FHWA pursuant to regulations or
directives in effect before the effective
date of this regulation.

§650.109 Publc Involvement.
Procedures which have been

established to meet the public
involvement requirements of 23 CFR
Parts 771 and 795 or 790 shall be used to
provide opportunity for early public
review and comment on alternatives
which contain encroachments.

(a) Public notices Issued in
accordance with the above procedures
shall make reference to significant
encroachments which are contained in
alternatives under consideration.

(b) Public hearing presentations shall
include identification of encroachments.

§ 650.111 Location hydrauIc studies.
(a) National Flood Insurance Program

(NFIP) maps or information developed
by the highway agency, if NFIP maps
are not available, shall be used to
determine whether a highway location
alternative will include an
encroachment

(b) Location studies shall include
evaluation and discussion of the
practicability of alternatives to any
longitudinal encroachments.

(c) Location studies shall include
discussion of the following items.
commensurate with the significance of
the risk or environmental impact, for all
-alternatives containing encroachments
and for those actions which would
support base flood-plain development-

(1) The risks associated with
implementation of the action,

(2) The impacts on natural and
beneficial flood-plain values,

(3) The support of probable
incompatible flood-plain development.

.(4) The measures to minimize flood-
plain impacts associated with the
action, and

(5) The measures to restore and
preserve the natural and beneficial
flood-plain values impacted by the
action.

(d) Location studies shall include
evaluation and discussion of the
practicability of alternatives to any
significant encroachments or any
support of incompatible flood-plain
development.

(e) The studies required by §§ 650.111
(c) and (d) shall be summarized in
environmental review documents
prepared pursuant to 23 CFR 771.

(f] Local, State, and Federal water
resources and flood-plain management
agencies should be consulted to
determine if the proposed highway
action is consistent with existing
watershed and flood-plain management
programs and to obtain current
information on development and
proposed actions in the affected
watersheds.

650.113 Only practkable alternative
finding.

(a) A proposed action which includes
a significant encroachment shall not be
approved unless the FHWA finds that
the proposed significant encroachment
is the only practicable alternative. This
finding shall be included in the final
environmental document (final
environmental impact statement or
finding of no significant impact) and
shall be supported by the following
information:

(1) The reasons why the proposed
action must be located in the flood plain.

(2) The alternatives considered and
why they were not practicable, and

(3) A statement indicating whether the
action conforms to applicable State or
local flood-plain protection standards.

(b) A copy of the finding shall be
made available to appropriate State and
areawide clearinghouses following
procedures established in accordance
with 23 CFR Part 420. Subpart C.

§ 650.115 Design standards.
(a) The design selected for an

encroachment shall be supported by
analyses of design alternatives with
consideration given to capital costs and
risks, and to other economic,
engineering, social and environmental
concerns.

(1) Consideration of capital costs and
risks shall include, as appropriate, a risk
analysis or assessment which includes:

(i) The overtopping flood or the base
flood, whichever is greater, or

(iH) The greatest flood which must
flow through the highway drainage
structure(s), where overtopping is not
practicable. The greatest flood used in
the analysis Is subject to state-of-the-art
capability to estimate the exceedance
probability.

(2) The design flood for
encroachments by through lanes of
Interstate highways shall not be less
than ,he flood with a 2-percent chance
of being exceeded in any given year. No
minimum design flood is specified for
Interstate highway ramps and frontage
roads or for other highways.
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(3) Freeboard shall be provided,
where practicable, to protect bridge
structures from debris- and scour-
related failure.

(4) The effect of existing flood control
channels, levees, and reservoirs shall be
considered in estimating the peak
discharge and stage for all floods
considered in the design.

(5) The design of encroachments shall
be consistent with standards
established by the FEMA, State, and
local governmental agencies for the
administration of the.National Flood
Insurance Program fdr:

(i) All direct Federal highway actions,
unless the standards are demonstrably
inappropriate, and

(ii) Federal-aid highway actions where
a regulatory floodway has been
designated or where studies are
underway to.establish a regulatory
floodway.

(b) Rest area buildings and related
water supply and waste treatment
facilities shall be located outside the
base flood plain, where practicable. Rest
area buildings which are located on the
base flood plain shall be floodproofed
against damage from the base flood.

(c) Where highway fills are to be used
as dams to permanently impound water
more than'50 acre-feet (6.17X10 4 cubic
metres) in volume or 25 feet (7.6 metres)
deep, the hydrologic, hydraulic, and
structural design of the fill and
appurtenant spillways shall have the
approval of the State or Federal agency
responsible for the safety of dams or
like structures within the State, prior to
authorization by the Division
Administrator to advertise for bidsfor
construction.

§ 650.117 Content of design studies.
(a) The detail of studies shall be

commensurate with the risk associated
with the encroachment and with other
economic, engineering, social or
environmental concerns.

(b) Studies by highway agencies shall
contain:

(1) The hydrologic and hydraulic d~ta
and design computations,

(2) The analysis required by
§ 650.115(a), and

(3) For proposed direct Federal
highway actions, the reasons, when
applicable, why FEMA criteria (44 CFR
60.3, formerly 24 CFR 1910.3) are
demonstrably inappropriate. -

(c) For encroachment locations,
project plans shall show.

(1) The magnitude, approximate
probability of exceedance and, at
appropriate locations, the water surface
elevations associated with the
overtopping flood or the flood of
§ 650.115(a)(1)(ii), and

"(2) The magnitude and water surface
elevation of the base flood, if larger than,
the overtopping flood.
[FR Doe. 79-38=43 Filed 11-23-79;. &45 am]
BILLING CODE 4910-22-U
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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Guidelines for State Courts; Indian
Child Custody Proceedings

This notice is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary-
Indian Affairs by 209 DM 8.

There was published in the Federal
Register, Vol. 44, No. 79/Monday, April
23, 1979 a notice entitled Recommended
Guidelines for State Courts-Indian
Child Custody Proceedings. This notice
pertained directly to implementation of
the Indian Child Welfare Act of 1978,
Pub. L. 95--608, 92 Stat. 3069, 25 U.S.C.
1901 et seq., A subsequent Federal
Register notice which invited public
commint concerning the above was
published on June 5, 1979. As a result of
comments received, the recommended
guidelines were revised and are
provided below in final form.

' Introduction
Although the rulemaking procedures

-of the Administrative Procedures Act
have been followed in developing these
guidelines, they are not published as
regulations because they are not
intended to have binding legislative
effect. Many of these guidelines
represent the interpretation of the
Interior Department of certain
provisions of the Act. Other guidelines
provide procedures which, if followed,
will help assure that rights guaranteed
by the Act are protected when state
courts decide Indian child custody
matters. To the extent that the
Department's interpretations of the Act
are correct, contrary interpretations by
the courts would be violations of the
Act. If procedures different from those
recommended in these guidelines are
adopted by a state, their adequacy to
protect rights guaranteed by the Act will
have to be judged on their own merits.

Where Congress expressly delegates
to the Secretary the primary
responsibility for interpreting a statutory
term, regulations interpreting that term
have legislative effect.' Courts are not
free to set aside those regulations simply
because theywould have interpreted
that statute in a different manner.
Where, however, primary responsibility
for interpreting a statutory term rests
with the courts, administrative
interpretations of statutory terms are
given imbortanit but not controlling
significance. Batterton v. Francis, 432
U.S. 416,424-425 (1977).

In other words, when the Department
writes rules needed to carry out

- responsibilities Congress has explicity
imposed on the Department, those-rules
are binding. A violation of those rules is
a violation of the law. When, however,
the Department writes rules or
guidelines advising some other agency
how it should carry out responsibilities
explicitly assigned to it by Congress,
those rules or guidelines are not, by
themselves, binding. Courts will take
what this Department has to say into
account in such instances, but they are
free to act contrary to what the
Department has said if they are
convinced that the Department's
guidelines are not required by the
statute itself.

Portions of the Indian Child Welfare
Act do expressly delegate to the
Secretary of the Interior iesponsibility
for-intrpreting statutory language. For
example, under 25 U.S.C. 1918, the
Secretary is directed to determine
whether a plan for reassumption of
jurisdiction is "feasible" as that term is
used in the statute. This and other areas
where primary responsibility for
implementing portions of the Act rest
with this Department, are covered in
regulations promulgated on July 31,1979,
at 44 FR 45092.
. Primary responsibility for interpreting
other language used in the Act, however,
rests with the courts that decide Indian
child custody cases. For example, the
legislative history of the Act states
explicitly that the use of the term "good
cause" was designed to provide state
courts with flebility in determining the
disposition of a placement proceeding
involving an Indian child. S. Rep. No.
95--597, 95th Cong., 1st Sess. 17 (1977).
The Department's interpretation of
statutory language of this type is
published in these guidelines.

Some commenters asserted that
Congressional delegation to this
Department of authority to promulgate
regulations with binding legislative
effect with respect to all provisions of
the Act is found at 25 U.S.C. 1952, which
states, "Within one hundred and eighty
days after November 8, 1978, the
Secretary shall promulgate such rules
and regulations as may be necessary to
carry out the provisions of this chapter."
Promulgation of regulations with
legislative effect with respect to most of
the responsibilities of state or tribal
courts under the Act, however, is not
necessary to carry out the Act. State and
tribal courts are fully capable of
carrying out the responsibilities imposed
on them by Congress without being
under the direct supervision of this
Department. -

Nothing in the legislative history
indicates that Congress intended this
Department to exercise supervisory

control over state or tribal courts or to
legislate for them with respect to Indian
child custody matters. For Congress to
assign to an administrative agency such
supervisory control over courts would
be an extraordinary step.

Nothing in the language or legislative
history of 25 U.S.C. 1952 compels the"
conclusion that Congress intended to
vest this Department with such
extraordinary power. Both the language
and the legislative history indicate that
the purpose of that section was simply
to assure that the Department moved
promptly to promulgate regulations to
carry out the responsibilities Congress
had assigned it under the Act,
Assignment of supervisory authority
over the courts to an administrative
agency is a measure so at odds with
concepts of both federalism and
separation of powers that It should not
be imputed to Congress in the absence
of an express declaration of
Congressional intent to that effect.

Some commenters also recommended
that the guidelines be published as
regulations and that the decision of
whether the law permits such
regulations to be binding be left to the
court. That approach has not been*
adopted because the Department has an
obligation not to assert authority that It
concludes it does not have.

Each section of the revised guidelines
is accompanied by commentary
explaining why the Department believes
states should adopt that section and to
provide some guidance where the
guidelines themselves may need to be
interpreted in the light of specific
circumstances.

The original guidelines used the word
"should" instead of "shall" in most
provisions. The term "should" was used
to communicate the fact that the
guidelines were the Department's
interpretations of the Act and were not
intended to have binding legislative
effect. Many commenters, however,
-interpreted the use of "should" as an
attempt by this Department to make
statutory requirements themselves
optional. That was not the intent. If a
state adopts those guidelines, they
should be staled in mandatory terms,
For that reason the word "shall" has
replaced "should" in the revised
guidelines. The status of these
guidelines as interpretative rather than
legislative in nature is adequately set
out in the introduction.

In some instances a state may wish to
establish rules that provide even greater
protection for rights guaranteed by the
Act than those suggested by these
guidelines. These guidelines are not
intended to discourage such action. Care
should be taken, however, that the
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provision of additional protections to
some parties to a child custody
proceeding does not deprive other
parties of rights guaranteed to themby
the Act..

In some instancea the guidelines do.
little more than restate. the statutory
language. This is done inorder tomake
the guidelines more complete so that
they can be follawed without the need
to refer to the statute in. every instance.
Omission of any statutory language of
course, does not in any way affect the
applicability of the statute.

A number of commenters
recommended that special definitions of
residence and domicile be included in
the guidelines. Such definitions were not
included because these terms are well
defined under existing state law. There
is noindication.that these state law
definitions tend to undermine in any,
way the purposes of the Act.
Recommending special definitions for
the purpose of thisAct alone woucl
simply provide unnecessary
complications in the law.

A number of commenters
recommended that the guidelines.
include recommendations for tribal-state
agreements under 25 U.S.C. 1919. A
nmnber of other commenters, however,
criticized the one provision in the
orginal guidelines addressing, that
subject as tending to impose on such
agreements restrictions that Congress
did not intend should-be imposec.
Because of the wide variatfioni the
situations and attitudes of states and
tribes, it is. difficult to deal with that
issue in the context ofguidelines. The
Department is currently developing
materials to aid states and tribes, with
such agreements. The Department hopes
to have those materials available later
this year. For these reasons, the
provision in the original guidelines
concerning tribal-state.agreements has,
been deleted from the guidelines.

The Department has also recerved!
many requests for assistance from tribal
courts in carrying out the new
responsibilities resulting from the
passage of this Act. The Department
intends to provide additional guidance
and assistance in that area also in the
future. Providing guidance to state
courts was given a higher priority
because the Act imposes many more
procedures on. state courts than it does
on tribal courts.

Many commenters have urged the
Department to discuss the effect of the
Act on the financial responsibilities of
states and tribes to provide services to
Indian children. Many such services are
funded in large part by the Department
of Health. Education, and Welfare. The
policies and regulations of that

Department will have a significant
impact on the issue of financial
responsibility. Officials of Interior nd;
HEW will be discussing this issue with
each other. It is anticipated that more
detailed guidance on questions of
financial responsibility will be provided
as a result of those consultations.

One commenter recommended that
the Department establish a monitoring
procedure to exercfseits rightunder25
U.S.C. 1915(e) to review state court
placement records. HEFWcurrently
reviews state placement records on &
systematic basis as part of its
responsibilities with respect to statuter
it administers. InterforDepartment
officials are discussing with HEW
officials the establishment ofa
procedure for collecting data td review
compliance with the Indian Child
WelfareAct.
rnqu ies concerning, these

recommendedguidelines may be
directed to the nearest of the following
regional and field offices of the Solfcitor
for the Interior Department:
Office of the Regional Solicitor. Department

of the Interlor.S10 LStreet. Suite 408.
Anchorage, Alaska.99501.C907)285-8301

Office of the Regional Solicitor. Department
of the Interior, Richard B. Russell Federal
Building. 75 Sprip St., SW., Suite 132&
Atlanta. Georgia 30308, (404 221-4447.

Office of the Regional Solicitor, Department
of the Interior. c/o U.S. Fish &Wildlifir
Service. Suite 30k1 Gateway Center
Newton Corner. Massachusetts 02158. (61]
829-925&

Office of the Field Solicitor, Department of
the Interior. 686 Federal Building. ForL
Snelling.Twin Cities, Minnesota 55111.
(812) 7ZS-3540r

Office of the Regional Solicitor. Department
of the nterior, P.O. Box=2,07. Denver
Federal Center; Denver. Colorado 80225.
(303) 2346-=17&

Office of tht Field Solicitor, Department of
the Interior. P.O. Box 549 Aberdeen. SoutK
Dakota 5740 (60w) 22=5-724..

Office of the Field Solicitor. Department of
the Interior, P.O. Box 1538, Billings.
Montana 59103. (400) 245 -71.

Office of the Regional Solicitor, Department
of the Interior, Room. 9-2753.2800 Cottage
Way. Sacramento, California 95825. (9161
484-4331.

Office of the Field Solicitor, Department o[
the Interior, Valley Bank Center. Suite 280.
201 North Central Avenue. Phoenix.
Arizona 85073, (6021 261-4750.

Office of the Field Solicitor. Department of
the Interior, 3610 Central Avenue, Suite
104. Riverside, California 92506 (714) 787-
1560.

Office of the Feld Solicitor, Department of
the Interior Window Roc. Arizona 86"15
(6021 871-615L.

Office of the Regional Solicitor, Department
of the Interior, Room 3068. Page Belcher
Federal Bulding.Tulsa.Okahoma.74103.
(9181l1-75o1.

Office of the Field. Solicitor, Department of
the Interior, Room 7102L Federal Building &
Courthouse. 500 GoldAvenue. &W..
Albuquerque, New Mexico 87101. (5051
76-2547.

Office ottb&Fl d Solicilor . Department o
the Interior. P.O.Box 397, W.C.D. Office
Building Route 1. Anadarko. Oklahoma
730. (405) 247-683.

Office of the Field Solicitor Department ot
the Interior P.O. Box:1500 Room 319;
Federal Buildn 5lr and Broadway,
Muskogee, Oklahoma 74401. (918)683 -31..

Office of thFleld Solctor, epartmen f o
the Interior c/o OsageAgency. Grandview
Avenue. Pawhuaka. Oklahoma 74O66. [918}
287-2431

Office or the Regonal Solicitor.Departmenit
of the Interior. Suite 21. Federi Building.
125 South State Street Salt Lake Ciy; Utah
34138. (8M 534-S77.

Office of the Regional Solicitor. Department
of the Interior, lloyd 50Building. Suite
607. 500 N-.X Multnomah Street Portland,
Oregon972324508M) 231-2125.

Guldelines for State Courts
A. Policy
B. Pre-rintrequrements

1. Determination that child is an Indian
2. Determination of Indian childs tribe

-3. Deteninaton thatplacment caerecl
bytheAct

4. Determination ofjurisdiction
5. Notice requirements
(. Time limits and extensions
7. Emergency removal of an Indian child.
8. Improper removal from custody

C. Requests for transferto tribal court
1. Petitions under 25 U.S.C. 1. 1911 b] fortransfir of poeein
2 Criteria and procedues for rulingon25

UaC. f 1911(b) transfer petitions
3. Determination ofgood cause to the

contrary
4. Tribal court declination of transfer

D. Adjudication of involuntary placements,
adoptions or terminations. ofpaxental
rights

1. Accesa to reports
2. Efforts to alleviate need to remove child

from parents or Indian custodians
3. Standards of evidence
4. Qualified expert witnesses

E. Voluntary proceeding.
. Execution of consent

2. Content of consenr document
3. W thdrawal of consent to placement
4. Withdrawal of consent to adoption.

F. Dispoaitious
1.Adoptive placements
2.Foster care orpre-adoptiveplacements-
3. Good cause to modify preferences

G. Post-tiat rights
1. Petitio to vacate adoption
2. Adult adoptae right&
3. Notice of chang In childs status
4.Mantp-nce of records

A. Policy
(11 Congress through the Indian Child

Welfare Act has expressed its clear
preference for keeping Indian children
with their families. deferring to tribal
judgment oan matters concerning the
custody of tribal children, and placing
Indian children who must be removed
from their homes within their own
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families or Indian tribes. Proceedings in
state courts involving'the custody of
Indian children shall follow strict
procedures and meet stringent
requiremen.ts to justify any result in an
individual case contrary to these
preferences. The Indian Child Welfare
Act, the federal regulations
implementing the Act, the recommended
guidelines and any state stdtutes,
regulations or rules promulgated to
implement theAct shall be liberally
construed in favor of a result that is
consistent with these preferences. Any
ambiguities in any of such'statutes,
regulations, rules or guidelines shall be
resolved in favor of the reshlt that is
most consistent with these preferences.

(2) In any child custody proceeding
where applicable state or other federal
law provides a higher standard of '
protection to the rights of the parent-or
Indian custodian than the protection
accorded under the Indian Child
Welfare Act, the state court shall apply
the state or other federal law, provided
that application of that law does not
infringe any right accorded by the
Indian Child Welfare Act to an Indian
tribe or child.

A. Comaentary
The purpose of this section is to apply

to the Indian Child Welfare Act the
canon of construction that remedial
statutes are to be liberally construed to
achieve their purpose. The three major
purposes are derived from a reading to
the Act itself. In order tofully implement
the Congressional intent the rule shall
be applied to all implementing rules and
state legislation as well.. Subsection A.(2) applies to canon of
statutory construction that specific
language shall be given precedence over
general language. Congress has given
certain specific rights to tribes and
Indian children. For example, the tribe
has a right to intervene in involuntary
custody proceedings. The child has a
right to learn of tribal affiliation upon
becoming 18 years old. Congress did not
intend 25 U.S.C. 1921 to-have the effect
of-eliminating those rights where a court
concludes they are in derogation of a
parental right provided under a state
statute. Congress intended for this
section'to apply primarily in those
instances where a state provides greater
protection for a right accorded to
parents under the Act. Examples of this
include State laws which: impose a
higher burden of proof than the Act for
removinga child from a home, give the
parents more time to prepare after
receiving notice, require more effective
notice, impose stricter emeargency
removal procedure requirements on
those removing a child, give parents

greater access to documents, or contain
additional safeguard to assure the
voluntariness of consent.

B. Pretrial requirements

B.1. Determination That Child.Is an
Indian-

(a) When a state court has reason to
believe a child involved in a child
custody proceeding is an Indian; the
court shall seek verification of the
child's status from either the Bureau of
Indian Affairs or the child's tribe: In a
voluntary placement proceeding where a
consenting parent evidences a desire for
anonymity, the court shall make its
inquiry in a manner that will not cause
the parent's indentity to become
publicly known.

(b)(i) The determination by a tribe
that a child is or is not a member of that
tribe, is or is not eligible for membership
in that tribe, or that the biological parent
,is or is not a member of that tribe is
conclusive.

(ii) Absent a contrary determination
by the tribe that is alleged to be the
Indian child's tribe, a determination by
the Bureau of Indian Affairs that a child
is or is not an Indian child is conclusive.

(c) Circumstances under which a state
court has reason to believe a child
involved in a child custody proceeding
is an Indian include but are not limited

-to the following:
(i) Any party to the case, Indian tribe,

Indian organization or public or private
agency informs the court that the child is
an Indian child.

(ii] Any public or state-licensed.
agency involved in child protection
services or faily support has
discovered information which suggests
that the child is an Indian child.

(III) The child who is the subject of the
proceeding gives the court reason to
believe he or she is an Indian child.

(iv) The residence or the domicile of
the child, his or her biological parents,
or the Indian custodian is known by the
court to be or is shown to be a
predominantly Indian community.

(v) An officer of the court involved in
the proceeding has knowledge that the
child may be an Indian child.

B.1. Commentary
This guideline makes clear that the

best source of information on whether a
particular child is Indian is the tribe
itself. It is the tribe's prerogative to
determine membership criteria and to
decide who meets those criteria. Cohen,
Handbook of Federal Indian Law 133
(1942). Because of the ureau of Indian
Affairs' long experience in determining
who is an Indian for a variety of
purposes, its determinations are also

entitled to great deference. See, eg.,
United States v. Sandoval, 231, U,S. 20,
27 (1913).

Although tribal verification Is
preferred, a court may want to seek
verification from the BIA in those
voluntary placement cases where the
parent has requested anonymity and the
tribe does not have a system for keoping
child custody matters confidential.

Under the Act confidentially Is given
a much higher priority in voluntary
proceedings than in Involuntary ones.
The Act mandates a tribal right of notico
and intervention in involuntary
proceedings but not In voluntary ones.
Cf. 25 U.S.C. § 1912 with 25 U.S.C.
§ 1913. For voluntary placements,
however, the Act specifically dirbcts
state courts to respect parental requests
for confidentiality. 25 U.S.C. § 1915(c)
The most common voluntary placement
involves a newborn infant.
Confidentiality has traditionally been a
high priority in such placements. The ,
Act reflects that traditional approach by
requiring deference to requests for
anonymity in voluntary placements but
not in involuntary ones. This guideline
specifically provides that anonymity not
be compromised in seeking verification
of Indian status. If anonymity were
compromised at that point, the statutory
requirement that requests for anonymity
be respected in applying the preferences
would be meaningless.

Enrollment is not always required In
order to be a member of a tribe. Some
tribes do not have written rolls. Others
have rolls that list only persons that
were members as of a certain date.
Enrollment is the common evidentlary
means of establishing Indian status, but
it is not the only means nor is it
necessarily determinative. United States
v. Broncheau, 597 F.2d 1260, 1203 (9th
Cir. 1979].

The guidelines also list several
circumstances which shall trigger an
inquiry by the court and petitioners to
determine whether a child Is an Indian
for purposes of this Act. This listing Is
not intended to be complete, but It does
list the most common circumstances
giving rise to a reasonable belief that a
child may be an Indian.

B.2. Determination of Indian Child's
Tribe

(a) Where an Indian child is a member
of more than one tribe or is eligible for
membership in more than one tribe but
is not a member of any of them, the
court is called upon to determine with
which tribe the child has more
significant contacts.

(b) The court shall send the notice
specified in recommended guideline B.4.
to each such tribe. The notice shall
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specifythe other tribe or tribes that are
being considered as the child's tribe and
invite each tribe's views or which tribe
shall be so designated.

(c) Indeterminin which tribeshall be
designated the Indian child's tribe. the
court shall consider, among other things.
the following factors:

(i] length of residence on or near the
reservation of each tribe and frequency
of contacts with each tribe;

(ii] childs participation in activities of
each tribe-,

(iiil child's fluency in the language of
each tribe;

(iv} whether there lias been a previous
adjudication with respect to- the childby
a court of one'of the tribes:

(v) residence on or near one of the
tribes! reservation by the child's
relatives; I

(vil tribal membership of custodial
parent or Indian custodian-

(vii) interest asserted by each tribe in
response to the notice specified in
subsection B.2.(b} of these guidelines;
and

(viii) the child!s self identification.
(d) The court's determination together

with the reasons for it shall be set out in
a written document and made a part of
the record of the pro~eeding; A copy- of
that doaument shalIbe sent to each
party to the proceeding and to each
person or governmental agency that
received notice of theproceeding.

(e) If the child is a member of only one
tribe, that tribe shall be designated the
Indian child's tribe even though the
child is eligible for membership, in
another tribe. If a child becomes a
member of one tribe during or after the
proceeding, that tribe sha be
designated as the Indian child's tribe
with respect to all subsequent actions
related ta. the proceeding If the child
becomesa member of a tribe otherthan
the one designatediby the court as the
Indian child's trihe actions taken based
on the court's determinktionprior to the-
child'S becoming a tribal member
continue to be valid.

B.2. Commentary
This guideline requires the court to

notify all tribes thal are potentially the
Indianmchild's tribe so that each tribe
may assert its claim to that status and
the court may have the benefit of the
views of each tribe. Notification of all
the tribes is also necessary so the court
can consider the comparative interest of
each tribe in the childs welfare in
making its decision. That factorhaa long
been regarded an important
consideration in making child custody
decisions.-

The significant factors listed in this
section arebased on recommendations

by tribal officials involved In child
welfare matters. The Act itself and the
legislative history make it clear that
tribal rights are to be based on the
existence of& political relationship
between the family and the tribe. For
that reason., the guidelines make actual
tribal membership of the child
conclusive on thisissue.

The guidelines do provide, however,
that previous decisions of a court made
on its own determination of the Indian
child's tribe are not invalidated simply
because the child becomes a member of
a different tribe. This provision is
includecbecause of the importance of
stability and continuity to a child whoL
has been placed outside the home by a
court. If a child becomes a member
before a placement is made or before a
change ofplacement becomes necessary
for other reasons, however,'then that
membership decision can be takeninto
account without harm ta the child's need
for stable relationships.

We have received several
recommendations that "Indian child's.
tribe" status be accorded to all tribes in
which a child is eligible for membership.
The fact that Congress, in. the definition
of "Indian child's tribe," provided a
criterion for determining which is The
Indian child's tribe, is a dear indication
of legislative intent that there be only
one such tribe for each child. For
purposes of transfer of jurisdiction, there
obviously can be only one tribe to
adjudicate the case. To give more than.
one tribe "Indian child's tribe" status for
purposes of the placement preferences
would dilute the preference accorded by
Congress to the tribe with which the
child has the more significant contacts,

A right of intervention could be
accorded a tribe with which i childhas
less significant contacts without
undermining the right of the other tribe.
A state court can, if it wishes and state
law permits, permit intervention by
more than one tribe. It could also give a
second tribe preference in placement
after attempts toplace a child with a
member of the first tribe or in a home or
institution designated by the first tribe
had proved unsuccessful. So long as the
special rights of the Indian child's tribe
are respected, giving special status to
the tribe with, the less significant
contacts it not prohibited by the Act
and may, in many instances, be a good
way to comply with the spirit of the AcL

Determinations of the Indian child's
tribe for purposes of this Act shall not
serve as. any precedent for other
situations. The standards in this statute
and these guidelines are-designed with
child custody matters in mind. A
different determination may be entirely
appropriate in other legal contexts.

B.3. DeterminationThat Placement Is
Covered by the Act

(a) Although mostjuvenile
delinquency proceedings are not
coveredby the Act. the Act does apply
to status offenses, such as truancy and
incorrigibility; which can only be
committed by children. and to any
juvenile delinquencyproceeding that
results in the termination, of&parental
relationship.

(b) Child custody disputes arising in
the context of divorce or separation
proceedings or similar domestic
relatidns proceedings are not covered by
theAct so long as custody is awarded to
one of the parents.

(c) Voluntary placements which do
not operate to prohibit the child's parent
or Indian custodian from regaining
custody of the child at any time arenot
not coveredby the Act. Where such
placements are made pursuant to a
written agreement, that agreement shall
state explicitly the right of the parent or
custodian to regain custody of the child
upon demand.

B.3. Commentary
The purpose of this section is to deal

with some of the questions the
Department has beenreceiving
concerning the coverage of the Act

The entire legislative history makes it
clear that the Act is directed primarily
at attempts to place someone other than.
the parent or Indian. custodian in charge
of raising ar Indian child-whether on a
permanent or temporary basis. Although
there is some overlap, juvenile
delinquency proceedings are primarily
designed far other purposes. Where the
child is taken out of the home for
committing a crime itis usually to
protect society from further offenses by
the child and to punish the child in order
to persuade that child andcothem not to,
commit other offenses.

Placements based on status offenses
(actions that are not a crime when
committed by an adult), however, are
usually premised on the condusion that
the present custodian of the child is not
providing adequate care or supervision
To the extent that a status offense poses
anyimmediata danger to society.it is
usually also punishable as an offense
which would be a crime if committed.by
an adulLFor thatreason status offenses
are treated the same as dependency
proceedings and are coveredby the Act
and these guidelines, while other
juvenile delinquency placements are
excluded.

While the Act excludesplacements
based on an actwhichwould be a c
if committed by an adult.it does cover
terminations of parental rights, even
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where they are based on an act which
would bi a crime if committed by an
adult. Such terminations are not
intended as punishment and do not
prevent the child from committing
further offenses. They are based on the
conclusion that someone other than the
present custodian of the child should be
raising the child. Congress has
concluded that courts shall make such
judgments only on the basis of evidence
that serious physical or emotional harm
to the child is likely to result unless the
child is removed.

The Act excludes from coverage an
award of custody to one of the parents
"in a divorce proceeding." If construed
narrowly, this provision would leave
custody awards resulting from
proceedings between husband and wife
for separate maintenance, but not for
dissolution of the marriage bond within
the coverage of the Act. Such a narrow
interpretation would not be in accord
with the intent of Congress. The
legislative history indicates that the
exemption for divorce proceedings, in
part, was included in response to the
views of this Department that the
protections provided by this Act are not
needed in proceedings between parents.
Jn terms of the purposes of this Act,
there is no reason to treat separate
maintenance or similar domestic
relations proceedings differently from
divorce pr6ceedings. For that reason the
statutory term "divorce proceeding" is
construed to include other domestic
relations proceedings between spouses.

The Act also excludes from its
coverage any placements that do not
deprive the parents or Indian custodians
of the right to regain custody of the child
upon demand. Without this exception a
court appearance would be required
every time an Indian child left home to
go to school. Court appearances would
also be required for many informal
caretaking arrangements that Indian
parents and custodians sometimes make
for their children. This statutory
exemption is restated here.in the hope
that It will reduce the instances in whict
Indian parents are unnecessarily
inconvenienced by being required to
give consent in court to such informal
arrangements.

Some private groups and some states
enter into formal written dgreements
with parents for temporary custody.(See
e.g. Alaska Statutes § 47.10.230). The
guidelines recommend that the parties tc
such agreements explicitly provide for
return of the child upon demand if they
do not wish the Act to apply to such
placements. Inclusion of such a
provision is advisable because courts -
frequently assume that when an. "

agreement is reduced to writing, the
parties have only those rights
specifically written into the agreement.

B.4. Determination of Jurisdiction
(a) In any Indian childicustody

proceeding in state court, the court shall
determine the residence and domicile of
the child. Except as provided in Section
B.7. of these guidelines, if either the
residence or domicile is on a reservation
where the tribe exercises exclusive
jurisdiction over child custody
proceedings, the proceedings fistate
court shall be dismissed.

(b) If the Indian child has previously
resided or been domiciled on the '"reservation, the state court shall contact
the tribal court to determine whether the
child is i ward of the tribal court.
Except as provided in Section B.7. of
these guidelines, if the child is a ward of
a tribal court, the state court
proceedings shall be dismissed.

B.4. Commentary
The purpose of this section is to

remind the state court of the need to
determine whether it has jurisdiction
under the Act. The action is dismissed
as soon as it is determined that the c6urt
lacks jurisdiction except in emergency
situations. The procedures for
emergency situations are set out in
Section B.7.
B.5. Notice Requirements

(a) In any involuntary child custody
proceeding, the state court shall make
inquiries to determine if the child
involved is a member of an Indian tribe-
or if a parent of the child is a member of
an Indian tribe and the child is eligible
for membership in an Indian tribe.

(b) In any involuntary Indian child
custody proceeding, notice of the
proceeding shall be sent to the parents
and Indian custodians, if any, and to
any tribes that may be the Indian child's
tribe by registered mail with return
receipt requested. The notice shall be
written in clear and understandable
language and include the following
information: I

(i) The name of the Indian child.
(ii) His or her tribal affiliation.
(III) A copy of the petition, complaint

or other document by which the
proceeding was initiated.,

(iv) The name of the petitioner and the
name and address of the petitioner's

) attorney.
(v) A statement of the right of the

biological parents or Indian custodians
and the Indian child's tribe to intervene
in the proceeding.

(vi) A statement that if the parents or
Indian custodians are unable to afford

counsel, coimsel will be appointed to
represent them.

(vii) A statement of the right of the
natural'parents or Indian custodians and
the Indian child's tribe to have, on
request, twenty days (or such additional
time as may be permitted under state
law) to prepare for the proceedings.

(viii) The location, mailing address
and telephone number of the court.

(ix) A statement of the right of the
parents or Indian custodians or the
Indian child's tribe to petition the court
to transfer the proceeding to the Indian
child's tribal court.

(x) The potential legal consequences
of an adjudication on future custodial
rights of the parents or Indian
custodians.

(xi) A statement in the notice to the
tribe that since child custody
proceedings are usually conducted on a
confidential basis, tribal officials should
keep confidential the information
contained in the notice concerning the
particular proceeding and not reveal It
to anyone who does not need the
information in order to exercise the
tribe's right under the Act.

(c) The tribe, parents or Indian
custodians receiving notice from the
petitioner of the pendency of a chld
custody proceeding has the right, upon
request, to be granted twenty days (or
such additional time as may be
permitted under state law) from the date
upon-which the notice was received to
prepare for the proceeding.

(d) The original or a copy of each
notice sent pursuant to this section shall
be filed with the court together with any
return receipts or other proof of service.

9e) Notice may be personnally served
on any person entitled to receive notice
in lieu of mail service.

(f) If a parent or Indian custodian
appears in court without an attorney,
the court shall inform him or her of the
right to appointed counsel, the right to
request that the proceeding be
transferred to tribal court or to object to
such transfer, the right to request
additional time to prepare for the
proceeding and the right (if the parent or
Indian custodian is not already a party)
to intervene in the proceedings,

(g) If the court or a petitioning party
has reason to believe that a parent or
Indian custodian is not likely to
understand the contents of the notice
because of lack of adequate
comprehension of written English, a
copy of the notice shall be sent to the
Bureau of Indian Affairs agency nearest
to the residence of that person
requesting that Bureau of Indian Affairs
personnel arrange to have Jhe notice
explained to that person in the language
that he or she best understands.
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B.5. Commentary
This section recommends that state

courts routinely inquire of participants
in child custody proceedings whether
the child is an Indian. If anyone asserts
that the child is an Indian or that there
is reason to believe the child may be an
Indian, then the court shall contact the
tribe or the Bureau of Indian Affairs for
verification. Refer to sections B.1 and
B.2 of these guidelines.

This section specifies the information
to be contained in the notice. This
information is necessary so the persons
who receive notice will be able to
exercise their rights in a timely manner.
Subparagraph (xi) provides that tribes
shall he requested to assist in
maintaining the confidentiality of the
proceeding. Confidentiality may be
difficult to maintain-especially where
small tribes are involved and the
likelihood that the family involved is
well known by tribal officials is great.
Although Congress was concerned with
confidentiality, it concluded that the
interest of tribes in the welfare of their

-children justified taking some risks with
confidentiality-especially in
involuntary proceedings. It is
reasonable, however, to ask tribal
officials to maintain as much
confidentiality as possible consistent
with the exercise of tribal rights under
the Act

The time limits are minimum ones
required by the Act. In many instances,
more time may be available under state
court procedures or because of the
circumstances of the particular case.
. In such instances, the notice shall
state that additional time is available.

The Act requires notice to the parent
or Indian custodian. At a minimum,
parents must be notified if termination
of parental rights is a potential outcome
since it is their relationship to the child
that is at stake. Similarly, the Indian
custodians must be notified of any
action that could lead to the custodians1

losing custody of the child. Even where
only custody is an issue, noncustodial
parents clearly have a legitimate
interest in the matter. Although notice to
both parents and Indian custodians may

*not be required in all instances by the-
Act or the Fourteenth Amendment to the
U.S. Constitution,.providing notice to
both is in keeping with the spirit of the
Act. For that reason, these guidelines
recommend notice be sent to both.

Subsection (d) requires filing the
notice with the court so there will be a
complete record of efforts to comply
with the Act.

Subsection (e) authorizes personal
services since it is superior to mail
services and provides greater protection

or rights as authorized by 25 U.S.C. 1921.
Since serving the notice does not
involve any assertion of jurisdiction
over the person served, personal notice,
may be served without regard to state or
reservation boundaries.

Subsections (f0 and (g) provide
procedures to increase the likelihood
that rights are understood by parents
and Indian custodians.

B.6. Time Limits and Extensions
(a) A tribe, parent or Indian custodian

entitled to notice of the pendency of a
child custody proceeding has a right,
upon request, to be granted an
additional twenty days from the date
upon which notice was received to
prepare for participation in the
proceeding.

(b) The proceeding may not begin
until all of the following dates have
passed-

(i) ten days after the parent or Indian
custodian (or Secretary where the
parent or Indian custodian is unknown
to the petitioner) has received notice;

(ii) ten days after the Indian child's
t#be (or the Secretary if the Indian
child's tribe is unknown to the
petitioner) has received notice;

(iii) thirty days after the parent or
Indian custodian has received notice if
the parent or Indian custodian has
requested an additional twenty days to
prepare for the proceeding; and

(iv) Thirty days after the Indian
child's tribe has received notice if the
Indian child's tribe has requested an
additional twenty days to prepare for
the proceeding.

(c) The time limits listed in this
section are the minimum time periods
required by the Act. The court may grant
more more time to prepare where state
law permits.

B.6. Commentary
This section attempts to clarify the

waiting periods required by the Act
after notice has been received of an
involuntary Indian child custody
proceeding. Two independent rights are
involved-the right of the parents or
Indian custodians and the right of the
Indian child's tribe. The proceeding may
not begin until the waiting periods to
which both are entitled have passed.

This section also makes clear that
additional extensions of time may be
granted beyond the minimum required

'by the Act.

B.7. Emergency Removal of an Indian
Child

(a) Whenever an Indian child is
removed from the physical custody of
the child's parents or Indian custodians
pursuant to the emergency removal or

custody provisions of state law, the
agency responsible for the removal
action shall immediately cause an
inquiry to be made as to the residence
and domicile of the child.

(b) When a court order authorizing
continued emergency physical custody
Is sought, the petition for that order shall
be accompanied by an affidavit
containing the following information:

(i) The name, age and last known
address of the Indian child.

(ii) The name and address of the
child's parents and Indian custodians, if
any. If such persons are unknown, a
detailed explanation of what efforts
have been made to locate them shall be
included.

(iii) Facts necessary to determine the
residence and the domicile of the Indian
child and whether either the residence
or domicile is on an Indian reservation.
If either the residence or domicile is
believed to be on an Indian reservation.
the name of the reservation shall be
stated.

(iv) The tribal affiliation of the child
and of the parents and/or Indian
custodians.

(v) A specific and detailed account of
the circumstances that lead the agency
responsible for the emergency removal
of the child to take that action.

(vi) If the child is believed to reside or
be domiciled on a reservation where the
tribe exercises exclusive jurisdiction
over child custody matters, a statement
of efforts that have been made and are
being made to transfer the child to the
tribe's jurisdiction.

(vii) A statement of the specific
actions that have been taken to assist
the parents or Indian custodians so the -
child may safely be returned to their
custody.

(c) If the Indian child is not restored to
the parents or Indian custodians or
jurisdiction is not transferred to the
tribe, the agency responsible for the
child's removal must promptly
commence a state court proceeding for
foster care placement. Ifthe child
resides or Is domiciled on a reservation
where the tribe exercises exclusive
jurisdiction over child custody matters,
such placement must terminate as soon
as the imminent physical damage or
harm to the child which resulted in the
emergency removal no longer exists or
as soon as the tribe exercises
jurisdiction over the case-whichever is
earlier.

(d) Absent extraordinary
circumstances, temporary emergency
custody shall not be continued for more
than 90 days without a determination by
the court, supported by clear and
convincing evidence and the testimony
of at least one qualified expert witness,
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that custody of the child by the parent o:
Indian custodian is likely to result in
serious emotional or physical damage to
the child.

B.7. Commentary
Since jurisdiction under the Act is

based on domicile and residence rather
than simple physical presence, there
may be instances in which action must
be taken with respect to a child who is
physically located off a reservation but
is subject to exclusive tribal jurisdiction
In such instances the tribe will usually
not be able to take swift action to
exercise its jurisdiction. For that reason
Congress authorized states to take
temporary emergency action.

Since emergency action must be taken
without the careful advance deliberatior
normally required, procedures must be"
established to assure that the emergenc3
actions are quickly subjected toreview.
This section provides procedures for
prompt review of such emergency
actions. It presumes the state already
has such review procedures and only
prescribes additional procedures that
shall be followed in cases involving
Indian children.

The legislative history clearly states
that placements under such emergency
procedures are to be as short as
possible. If the emergency ends, the
placement shall end. State action shall
also end as soon as the tribe is ready to
take over the case.

Subsection (d) refers primarily to the
period between when the petition is
filed and when the trial court renders its
decision. The Act requires that, except
for emergencies, Indian children are not
to be removed from their parents unless
a court finds clear and convincing"
evidence that the child would be in
serious danger unless removed from the
home. Unless there is some kind of time
limit on the length of an "emergency
removal" (that is, any removal not made
pursuant to a finding by the court that
there is'clear and convincing evidence
that continued parental custody would
make serious physical or emotional
harm likely), the safeguards of the Act
could be evaded-by use of long-term
emergency removals.

Subsection (dy recommends what is,*
in effect, a speedy trial requirement. The
court shall be required to comply with
the requirements of the Act and reach a
decision-within g0 days unless there are,
"extraordinary circumstances" that -

make additional delay unavoidable..
B.8. Improper Removal From Custody

(a) If, in the course of any Indian child
custody proceeding, the court has - '
reason to believe that the child who is
the subject of the proceeding may have

r been improperly removed from the
custody of his or her parent or Indian
custodian or that the child has been
improperly retained after a visit or other
temporary relinquishment of custody,
and that the petitioner is responsible for
such removal or retention, the court
shall immediately stay the proceedings
until a determination can be made on
the question of improper removal or
retention.

(b) If the court finds that the petitioner
is responsible for an improper removal
or retention, the child shall be
immediately returhed to his or her
parents or Indian custodian.

B.8. Commbntary
This section is designed to implement

25 U.S.C. § 1920. Since a finding of
-improper removal goes to the
jurisdiction of the court to hear'the case
at all, this section provides that the
court will decide the issue as soon as it
arises before proceeding further on the
merits.

C. Requests for Transfer to Tribal Court

C.1. Petitions under 25 U.S.C. § 1911(b)
for transfer of proceeding

Either parent, the Indian custodian or
the Indian child's tribe may, orally or in
writing, request the court to transfer the
Indian child custody proceeding to the
tribal court of the child's tribe. The
request shall be made promptly after
receiving jiofice of the proceeding. If the
request is made orally it shall be
reduced to writing by the court and
made a part of the record. %

C.I. Commentary
Reference is made to 25 U.S.C. 1911(b)

in the title of this section in order to
clarify that this section deals only with
transfers wh6re the child is not
domiciled or residing on an Indian
reservation.

So that .transfers can occur as quickly
and simply as possible, requests can be
made orally.

This section specifies that requests
are to be made promptly after receiving
notice of the proceeding. This is a
modification of the timeliness
requirement that appears in the earlier
version of the guidelines. Although the
statute permits proceedings to be
commenced even before actual notice is
received by-parties entitled to notice,
those parties do not lose their right to
request a transfer simply because
neither the petitioner nor the Secretary
was able to locate them earlier.

Permitting late transfer requests by
-persons and tribes who were notified
late may-cause some disruption; It will
also, however, provide an incentive to

the petitioners to make a diligent effort
to give notice promptly in order to avoid
such disruptions.

The Department received a number of
comments objecting to any timeliness
requirement at all. Commenters pointed
out that the statute does not explicitly
require transfer requests to be timely.
Some commenters argued that imposing
such a requirement violated tribal and
paiental rights to intervene at any point
in the proceedings under 25 U.S.C.
§ i911(c) of the Act.

While the Act permits intervention at
any point in the proceeding, it does not
explicitly authorize transfer requests at
any time. Late interventions do not have
nearly the disruptive effect on the
proceeding that last minute transfers do.
A case that is almost completed does
not need to be retried when intervention
is permitted. The problems resulting
from late intervention are primarily
those of the intervenor, who has lost the
opportunity to influence the portion of
the proceedings that was completed
prior to intervention.

Although the Act does not explicitly
require transfer petitions to be timely, It
does authorize the court to refuse to
transfer a case for good cause. When a
party who could have petitioned earlier
waits until the case is almost complete
to ask that it be transferred to another
court and retried, good cause exists to
deny the request.

Timeliness is a proven weapon of the
courts against disruption caused by
negligence or obstructionist tactics on
the part of counsel. If a transfer petition
must be honored at any point before
judgment, a party could wait to see how
the trial is going in state court and then
obtain another trial if It appears the
other side will win. Delaying a transfer
request could be used as a tactic to wear-
down the other side by requiring the
case to be tried twice. The Act was not
intended to authorize such tactics and
the "good cause" proiision Is ample
authority for the court to prevent them.

C.2. Criteria and Procedures for Ruling
on 25 t.S.C. § 1911(b) Transfer Petitions

(a) Upon receipt of a petition to
transfer by a parent, Indian custodian or
the Indian child's tribe, the court must
transfer unless either parent objects to
such transfer, the tribal court declines
jurisdiction, or the court determines that
good cause to the contrary exists for
denying the transfer.

(b) If the court believes or any party
asserts that good cause to the contrary
exists, the reasons for such belief or
assertion shall be stated in writing and
made available to the parties who are
petitioning for transfer. The petitioners
shall have the opportunity to provide the

I I I I J
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court with their views on whether or not
good cause to deny transfer exists. C.2.
Commentary

Subsection (a) simply states the rule
provided in 25 U.S.C. § 1911(b).

Since the Act gives the parents and
the tribal court of the Indian child's tribe
an absolute veto over transfers, there is
no need for any adversary proceedings
if the parents or the tribal court dpposes
transfer. Where it is proposed to deny
transfer on the grounds of "good cause,"
however, all parties need an opportunity
to present their views to the court.

C.3. Determination of Good Cause to the
Contrary

(a) Good cause not to transfer the
proceeding exists if the Indian child's
tribe does-not have a tribal court as
defined by the Act to which the case can
be transferred.

(b) Good cause not to transfer the
proceeding may exist if any of the
following circumstances exists:

(iJ The proceeding was at an
advanced stage when the petition to
transfer was received and the petitioner
did not file the petition promptly after
receiving notice of the hearing.

(ii) The Indian child is over twelve
years of age and objects to the transfer.

(ill) The evidence necessary to decide
the case could not be adequately
presented in the tribal court without
undue hardship to the parties or the
witnesses.

(iv) The parents of a child over five
years of age are not available and the
child has had little or no contact with
the child's tribe or members of the
child's tribe.

(c) Socio-economic conditions and the
perceived adequacy of tribal or Bureau
of Indian Affairs social services or
judicial systems may not be considered
in a determination that good cause
exists.

(d) The burden of establishing good
cause to the contrary shall be on the
party opposing the transfer.
C.3. Commentary

All five criteria that were listed in the
earlier version of the guidelines were
highly controversial. Comments on the
first two criteria were almost
unanimously negative. The first criterion
was whether the parents were still
living. The second was whether an
Indian custodian or guardian for the
child had been appointed. These criteria
were criticized as irrelevant and
arbitrary. It was argued that children
who are orphans or have no appointed
Indian custodian or guradian are no
more nor less in need of the Act's
protections that other children. It was
also pointed out that these criteria are

contrary to the decision in Wisconsin
Potawatomies of the Hannahville Indian
Community v. Houston, 397 F. Supp. 719
(W.D. Mich 1973), which was explicitly
endorsed by the committee that drafted
that Act. The court in that case found
that tribal jurisdiction existed even
through the children Involved were
orphans for whom no guardian had been
appointed.

Although there was some support for
the third and fourth criteria, the
preponderance of the comment

- concerning them was critical. The third
criteria was whether the child had little
or no contact with his or her Indian tribe
for a significant period of time. The
fourth was whether the child had ever
resided on the reservation for a
significant period of time. These criteria
were criticized. in part. because they
would virtually exclude from transfers
infants who were born off the
reservation. Many argued that the tribe
has a legitimate interest in the welfare
of members who have not had
significant previous contact with the
tribe or the reservation. Some also
argued that these criteria invited the
state courts to be making the kind of
cultural decsons that the Act
contemplated should be made by tribes.
Some argued that the use of vague
words in these criteria accorded state
courts too much discretion.

The fifth criteria was whether a child
over the age of twelve objected to the
transfer. Comment on this criteria was
much more evenly divided and many of
the critics were ambivalent. They
worried that young teenagers.could be
too easily influenced by the judge or by
social workers. They also argued that
fear of the unknow would cuase many
teenagers to make an ill-considered
decision against transfer.

The first four criteria in the earlier
version were all directed toward the
question of whether the child's
connections with the reservation were
so tenuous that transfer back to the tribe
is not advised. The circumstances under
which it may be proper for the state
court to take such considerations into
account are set out in the revised
subsection (iv).

It is recommended that in most cases
state court judges not be called upon to
determined whether or not a child's
contacts with a reservation are so
limited that a case should not be
transferred. This may be a valid
consideration since the shock of
changing cultures may, in some cases,
be harmful to the child. This
determination, however, can be made by
the parent, who has a veto over transfer
to tribal court.

This reasoning does not apply,
however, where there is no parent
available to make that decision. The
guidelines recommend that state courts
be authorized to make such
determinations only in those cases
where there is no parent available to
make It.

State court authority to make such
decisions Is limited to those cases where
the child Is over five years of age. Most
children younger than five years can be
expected to adjust more readily to a
change in cultural environment.

The fifth criterion has been retained.
It Is true that teenagers may make some
unwise decisions, but it is also true that
their judgment has developed to the
extent that their views ought to be taken
into account in making decisions about
their lives.

The existence of a tribal court is made
an absolute requirement for transfer of a-
case. Clearly. the absence of a tribal
court Is good cause not to ask the tribe
to try the case.

Consideration of whether or not the
case can be properly tried in tribal court
without hardship to the parties or
witnesses was included on the strength
of the section-by-sectibn analysis in the
Housb Report on the Act, which stated
with respect to the § 1911(b), "The
subsection is intended to permit a State
court to apply to apply a modified
doctrine of forum non conveniens, in
appropriate cases, to insure that the
rights of the child as an Indian. the
Indian parents or custodian, and the
tribe are fully protected." Where a child
is n fact living in a dangerous situation,
he or she should not be forced to remain
there simply because the witnesses
cannot afford to travel long distances to
court.

Application of this criterion will tend
to limit transfers to cases involving
Indian children who do not live very far
from the reservation. This problem may
be alleviated in some instances by
having the court come to the witnesses.
The Department is aware of one case
under that Act where transfer was
conditioned on having the tribal court
meet in the city where the family lived.
Some cities hay substantial populations
of members of tribes from distant
reservations. In such situations some
tribes may wish to appoint members
who live in those cities as tribal judges.

The timeliness of the petition for
transfer, discussed at length in the
commentary to section C.1, is listed as a
factor to be considered. Inclusion of this
criterion is designed to encourage the.
prompt exercise of the right to petition
for transfer in order to avoid
unnecessary delays. Long periods of
uncertainty concerning the future are

Sill I I
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generally regarded as harmful to the
well-being of children. For that reason, it
is especially important to avoid
unnecessary delays in child custody
proceedings. . I

Almost all commenters favored
retention of the 15aragraph stating that
reservation socio-economic conditions
and the perceived adequacy of tribal
institutions are not to be taken into
account in making good cause
determinations. Some commenters did
suggest, however, that a case not be
transferred if it is clear that a particular
disposition of the case that could only
be made by the state court held *
especially great promise of benefiting
the child.

Such considerations are important but
they have not been listed because the-
Department believes such judgments are
best made by tribal courts. Parties who
believe that state court adjudication
would be better for such reasons can
present their reasons to the tribal court
and urge it to decline jurisdiction. The -
Department isaware of one case under
the Act where this approach is being
used and believes it is more in keeping
with the confidence Congress has
expressed in tribal courts.

Since Congress has established a.
policy of preferring tribal control over
custody decisions affecting tribal
members, the burden of proving that an
exception to that policy ought to be
made in a particular case rests on the
party urging that an exception be made.
This rule is reflected in subsection (d).

C.4. Tribal Court Declination of Transfer

(a) A tribal court to Ahich transfer is
requested may decline to accept such
transfer.

(b) Upon receipt of a transfer petition-
the state court shall notify the tribal
court in writing of the proposed transfer.
The notice shall state'how'long the
tribal court has to make its decision. The
tribal court shall have at least twenty -
days from the receipt ofnotice-of a .
proposed transfer to decide whether to
decline the transfer. The tribal court
may inform the state court of its
decision to decline either orally or in
writing.

(c) Parties shall file with the tribal
court any arguments they wish to make
either for or against tribal declination of
transfer. Such arguments shall be made'
orally in open court or in written
pleadings that are served on all other
parties.
I (d) If the case is transferred the state
court shall provide the tribal court with
all available information on the case.

C.4. Commentary
The-previous version of this section

provided that the state court should
presume the tribal court has declined to
accept jurisdiction unless it hears
otherwise; The comments on this issue
were divided. This section has been
revised to require the tribal court to
decline the transfer affirmatively if it
does not wish to take the case. This
approach is in keeping with the
apparent intent of Congress. The
language in the Act providing that
transfers are "subject to declination by
the tribal court" indicates that
affirmative action by the tribal court is
required, to decline a transfer.

The recommended time-limit for a
decision has been extended from ten to
twenty days. The additional time is •
needed for the court to-become apprised
of factors it may want to consider in
determining whether or not to decline
the fransfer.

A new paragraph has been added
recommending that the parties assist the
tribal court in making its decision on
declination by giving the tribal court
their views on the matter.

Transfers ought to be arranged as -
simply as possible consistent with-due

.process. Transfer procedures are a good
subject for tribal-state agreements under
25 U.S.C. § 1919.
D. Adjudication of Involuntary
Placements, Adoptions, or Terminations
or Terminations of Parental Rights -

D.1. Access to Reports
Each party to a foster care placement

or termination of parental rights
proceeding under State law involving an
Indian child has the right to examine all
reports or other documents filed with
the court upon which any decision with
respect to such actfon may be based. No

'decision of the court shall be based on
any report or other document not filed
with the court.

D.I. Commentary
The first sentence merely restates the

statutory language verbatim. The second
sentence makes explicit the implicit
assumption of Congress-that the court
will limit its considerations to those
documents and reports that have been
filed with the court.
D.2. Efforts To Alleviate Need To
Remove Child From Parents or Indian
Custodians

'Any party petitioning a state court for
foster care placement or termination of
parental rights to an Indian child must,
demonstrate to the court that prior to the
commencement of the proceeding active
efforts have been made to alleviate the

need to remove the Indian child from his
or her parents or Indian custodidna.
These efforts shall take Into account the
prevailing social and cultural conditions
and way of life of the Indian child's
tribe. They shall also involve and use
the available resources of the extended
family, the tribe, Indian social service
agencies and individual Indian care
givers.

D.2. Commentary
This section elaborates on the

meaning of "breakup of the Indian
family" as used in the Act. "Family
breakup" is sometimes used as a
synonym for divorce. In the context of
this statute, however, It Is clear that
Congress meant a situation In which the
family is unable or unwilling to raise the
child in a manner that is not likely to
endanger the child's emotional or
physical health.

This section also recommends that the
petitioner take into account the culture
of the Indian child's tribe and use the
resources of the child's extended family
and tribe in attempting to help the
family function successfully as a home
for the child. The term "individual
Indian care givers" refers to medicine
men and other individual tribal
members ivho may have developed
special skills that can be used to help
the child's family succeed.

One commenter recommended that
detailed procedures and criteria be
established in order to determine
whether family support efforts had been
adequate. Establishing such procedures
and requirements would involve the
court in second-guessing the
professional judgment of social service
agencies. The Act does not comtemplatd
such a role for the courts and they
generally lack the expertise to make
such judgments.

D.3. Standards of Evidence
(a) The court may not issue an order

effecting a foster care placement of an
Indian child unless cleat and convincing
evidence is presented, Including the
testimony of one of more qualified
expert witnesses, demonstrating that the
child's continued custody with the
child's parents of Indian custodian Is
-likely to result in serious emotional or
physical damage to the child.

(b) The court may not order a
termination of parental rights unless the
court's order is supported by evidence
beyond a reasonable doubt, including
the testimony of one or more qualified
expert witnesses, that continued
custody of the child by the parent or
Indian custodian is likely to result In
serious emotional or physical damage to
the child.
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(c) Evidence that only shows the
existence of community or family
poverty, crowded or inadequate
housing, alcohol abuse, or non-
conforming social behavior does not
constitute clear and convincing evidence
that continued custody is likely to result
in serious emotional or physical-damage
to the child. To be clear and convincing,
the evidence must show the existence of
particular conditions in the home that
are likely to result in serious emotional
or physical damage to the particular
child who is the subject of the
proceeding. The evidence must show the
causal relationship between the
conditions that exist and the damage
that is likely to result.

D.3. Commentary
The first two paragraphs are

essentially restatement of the statutory
language. By imposing these standards,
Congress has changed the rules of law
of many states with respect to the
placement of Indian children. A child
may not be removed simply because
there is someone else willing to raise the
child who is likely to do a better job or
that it would be "in thebest interests of
the child" for him or her to live with
someone else. Neither can a placement
or termination of parental rights be
ordered simply based on a
determination that the parents or
custodians are "unfit parents." It must
be shown that it is shown that it is
dangerous for the child to remain with
his or her present custodians. Evidence
of that must be "clear and convincing"
for placements and "beyond a
reasonable doubt" for terminations.

The legislative history of the Act
makes it pervasively clear that Congress
attributes many unwarranted removals
of Indian children to cultural bias on the
part of the courts and social workers
making the decisions. In many cases
children were removed merely because
the family did not conform to the
decision-maker's stereotype of what a
proper family should be-without any
testing of the implicit assumption that
only a family that conformed to that
stereotype could successfully raise
children. Subsection (c) makes it clear-
that mere non-conformance with such
stereotypes or the existence of other
behavior or conditions that are
considered bad does not justify a
placement or termination under the
standards imposed by Congress. The
focus must be on whether the particular
conditions are likely to cause serious
damage.

D.4. Qualified Expert Witnesses
(a] Removal of an Indian child from

his or her family-must be based on

competent testimony from one or more
experts qualified to speak specifically to
the issue of whether continued custody
by the parents or Indian custodians is
likely to result in serious physical or
emotional damage to the child.

(b) Persons with the following
characteristics are most likely to meet
the requirements for a qualified expert
witness for purposes of Indian child
custody proceedings:

(i) A member of the Indian child's
tribe who is recognized by the tribal
community as knowledgeable in tribal
customs as they pertain to family
organization and childrearing practices.

(ii) A lay expert witness having
substantial experience in the delivery of
child and family services to Indians, and
extensive knowledge of prevailing social
and cultural standards and childrearing
practices within the Indian child's tribe.

(ii) A professional person having
substantial education and experience In
the area of his or her specialty.

(c) The court or any party may request
the assistance of the Indian child's tribe
or the Bureau of Indian Affairs agency
serving the Indian child's tribe in
locating persons qualified to serve as
expert witnesses.

D.4 Commentary
The first subsection is intended to

point out that the issue on which
qualified expert testimony is required is
the question of whether or not serious
damage to the child is likely to occur if
the child is not removed. Basically two
questions are involved. First, is it likely
that the conduct of the parents will
result in serious physical or emotional
harm to the child? Second, if such
conduct will likely cause such harm, can
the parents be persuaded to modify their
conduct?

The party presenting an expert
witness must demonstrate that the
witness is qualified by reason of
educational background and prior
experience to make judgments on those
questions that are substantially more
reliable than judgments that would be
made byrnonexperts.

The second subsection makes clear
that knowledge of tribal culture and
childrearing practices will frequently be
very valuable to the court. Determining
the likelihood of future harm frequently
involves predicting future behavior-
which is influenced to a large degree by
culture. Specific behavior patterns will
often need to be placed in the context of
the total culture to determine whether
they are likely to cause serious
emotional harm.

Indian tribes and Bureau of Indian
Affairs personnel frequently know
persons who are knowledgeable

concerning the customs and cultures of
the tribes they serve. Their assistance is
available in helping to locate such
witnesses.

R Voluntay Proceedrngs

LI. Execution of Consent
To be valid, consent to a voluntary

termination of parental rights or
adoption must be executed in writing
and recorded before a judge or
magistrate of a court of competent
jurisdiction. A certificate of the court
must accompany any consent and must
certify that the terms and consequences
of the consent were explained in detail
and in the language of the parent or
Indian custodian, if English is not the
primary language, and were fully
understood by the parent or Indian
custodian. Execution of consent need
not be in open court where
confidentiality is requested or indicated.

LI. Commentary
This section provides that consent

may be executed before either a judge or
magistrate. The addition of magistrates
was made in response to a suggestion
from Alaska where magistrates are
found in most small communities but
"judges" are more widely scattered. The
term "judge" as used in the statute is not
a term of art and can certainly be
construed to include judicial officers
who are called magistrates in some
states. The statement that consent need
not be in open court where
confidentiality is desired or indicated
was taken directly from the House
Report on the Act. A recommendation
that the guideline list the consequences
of consent that must be described to the
parent or custodian has not been
adopted because the consequences can
vary widely depending on the nature of
the proceeding, state law and the
particular facts of individual cases.

E2. Content of Consent Document
(a) The consent document shall

contain the name and birthdate of the
Indian child, the name of the Indian
child's tribe, any identifying number or
other indication of the child's
membership in the tribe, if any, and the
name and address of the consenting
parent or Indian custodian.

(b) A consent to foster care placement
shall contain, in addition to the
information specified in (a]. the name
and address of the person or entity by or
through whom the placement was
arranged, if any, or the name and
address of the prospective foster
parents, if known at the time.

Cc) A consent to termination of
parental rights or adoption shall contain,
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in addition to the iiiformation specified
in (a), the name and address of the
person or entitf by or through whom
any preadoptive or adoptive'placement
has been or is to be arranged.

E.2. 'Commentary 'I

This section specifies the basic
information about the placement or
termination to which the parent or
Indian custodian is consenting to assure
that consent is knowing and also to
document what took place.
E.3. Withdrawal of Consent to

-Placement
Where a parent or Indian custodian

has consented to a foster care -
placement under state law, such consent
may be withdrawn at any time by filing,
in the court where consent-was
executed and filed, an instrument
executed by the parent or Indian
custodian. When a parent or Indian
custodian withdraws consent to foster
care placement, the child shall as soon
as is practicable be returned to that
parent or Indian custodian.

E.3. Commentary
This section specifies that withdrawal

of consent shall be filed in the same
court where the consent document itself
was executed.

E.4. Withdrawal of Consent to
Adoption

A consent to termination of parental
,rights or adoption may be withdrawn by
the parent at Any time prioi to entfty of a
final decree of voluntary termination or
adoption by filing in the court where the
consent is filed an instrument executed
under oath by the parent stipulating his
or her intention to withdraw such
consent. The clerk of the court-where
the withdrawal of consent is filed shall
promptly notify the party by or through
whom any preadoptive'or adoptive
placement has been arranged of such
filing and that party shall insure the
return of the child to the parent as soon
as practicable.

E.4. Commentary
This provision recommends that the

clerk of the court be responsible for
notifying the family with whom the child
has been placed that consent has been,
withdrawn. The court's involvement
frequently may be necessary since the
biological parents are often not told who
the adoptive parents are.

F. Dispositions

F.1. Adoptive Placements
(a) In any adoptive placement of an ,

Indian child under state law preference
must be given (in the order listed below)

absent good cause to the contrary, to
placement of the child with:

(i) A member of the child's extended
family;

(ii) Other members of the Indian
child's tribe; or

-(iii) Other Indian families, including
familiek of single parents.

(b] The Indian child's tribe may
establish a different order of preference
by resolution. That order of-preference
must be followed so long as placement
is the least restrictive setting
appropriate to the child's needs.

(c) Unless a consenting parent
evidences-a desire for anonymity, the
court or agency shall notify the child's
extended family and the Indian child's
tribe that their members will be giien
preference in the adoption decision.

F.1. Commentary
This section makes clhar that

preference shall be given in the order
listed- in the Act. The-Act clearly
recognizes the role of the child's
extended family in helping to raise
children. The extended family should be

'looked to first when it-becomes
necessary to remove the child from the
custody of his or her parents. Because of
differences in cultures among tribes,
placement within the same tribe is
preferable:

This section also provides that single
parent families shall be considered for
placements. The legislative history of
the Act makes It clear that Congress
intended custody decisions to be made
based on a consideration of the present
or'potential custodian's ability to
provide the necessary Care, supervision
and'support for the child rather than on
preconceived notions of proper family
composition.-

The third subsection recommends that
thd court or-agent make an active effort
to find out if there are families entitled
to preference who ivould be willing to
adopt the child. This provision
recognizes, however, that the consenting
parent's request for anonymity takes
precedence over efforts to find a home
consistent with the Act's priorities.

F.2. Foster Care or Preadoptive
Placements

In any foster care or preadoptive
placement of an Indian child:

(a) The child must be placed in the
least restrictive setting which

(i) most approximates a family;
(ii) in which his or her special needs

may be met; and
Sfili) which is in reasonable proximity

to his or her home.
(b) Preference mutt be given in the

following order, absent good cause to
the.contrary, to placement with:

(i) A member of the Indian child's
extended family;

(ii) A foster home, licensed, approved
or specified by the Indian child's tribe,
whether on or off the reservation;

(iii) An Indian foster home licensed or
approved by an authorized non-Indian
licensing authority; or

(iv) An institution for children
approved by an Indian tribe or operated
by an Indian organization which has a
program suitable to meet the child's
needs.

(c) The Indian child's tribe may
establish a different order of preference
by resolution, and that order of
preference shall be followed so long as
the criteria enumerated in subsection (a)
are met.

F.2. Commentary
This'guideline simply restates the

provisions of the Act.

F.3. Good Causd To Modify Preferences
(a) For purposes of foster care,

preadoptive or adoptive placement, a
determination of good cause not to
follow the order of preference set out'
above shall be based on one or more of
the following considerations:

(I) The request of the biological
parents or the child when the child is of
sufficient age.

(ii) The extraordinary physical or
emotional needs of the child as
established by testimony of a qualified
expert witness.

(iii) The unavailability of suitable
families for placement after a diligent
search has been completed for families
meeting the preference criteria. '
" (b) The burden of establishing the
existence of good cause not to follow
the order of preferences established In
subsection (b) shall be on the party
urging that the preferences not be
followed.

F.3. Commentary
The Act indicates that the court is to

give preference to confidentiality
requests by parents in making
placements. Paragraph (i) Is intended to
permit parents to ask that the order of
preference not be followed because It
would prejudice confidentiality or for
other reasons. The wishes of an older
child are important in making an
effective placement.

In a few cases a child may need
.highly specialized treatment services
that are unavailable in the community
where the families who meet the
preference criteria live. Paragraph (11)
recommends that stch considerations be
considered as good cause to the
contrary.

.. ..59. ..
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Paragraph (iii) recommends that a
diligent attempt to find a suitable family
meeting the preference criteria be made
before consideration of a non-preference
placement be considered. A diligent
attempt to find a suitable family
includes at a minimum, contact with the
child's tribal social service program, a
search of all county or state listings of
available Indian homes and contact
with nationally known Indian programs
with available placement resources.

Since Congress has established a
clear preference for placements within
the tribal culture, it is recommended in
subsection (b) that the party urging an
exception be made be required to bear
the burden of proving and exception is
necessary.

G. Post-Trial Rights

G.1. Petition To Vacate Adoption

(a) Within two years after a final
decree of adoption of any Indian child
by a state court, or within any longer
period of time permitted by the law of
the state, a parent who executed a
consent to termination of paternal rights.
or adoption of that child may petition
the court in which the final adoption
decree was entered to vacate the decree'
and revoke the consenton the grounds
that such consent was obtained by-raud
or duress.'

(b) Upon the filing of such petition, the
court shall give notice to all parties to
the adoption proceedings and shall
proceed t6hold a hearing on the
petition. Where the court finds that the
parent's consent was obtained through
fraud or duress, it must vacate the
decree of adoption and order the
consent revoked and order the child
returned to the parent.

G.1. Commentary

This section recommends that the
petition tovacate an adoption be
brought in the same court in which the
decree was entered,.since that court
clearly has jurisdiction, and witnesses
on the issue of fraud or duress are most
likely to be within its jurisdiction.

G.2. Adult Adoptee Rights

(a) Upon application by an Indian
individual who has reached age 18 who
was the subject of an adoptive
placement, the court which entered the
final decree must inform such individual
of the tribal affiliations, if any of the
individual's biological parents and
provide such other information
necessary to protect any rights flowing
from the individual's tribal relationship.

(b] The section applies regardless of
whether or not the original adoption
was subject to the provisions of the Act.

(c) Where state law prohibits
revelation of the Identity of the
biological parent, assistance of the
Bureau of Indian Affairs shall be sought
where necessary to help an adoptee
who is eligible for membership in a tribe
establish that right without breaching
the confidentiality of the record.

G.2. Commentary
Subsection (b) makes clear that

adoptions completed prior to May 7,
1979, are covered by this provision. The
Act states that most portions of Title I
do not "affect a proceeding under State
law" initiated or completed prior to May
7,1979. Providing information to an
adult adoptee, however, cannot be said
to affect the proceeding by which the
adoption was ordered.

The legislative history of the Act
makes it clear that this Act was not
intended to supersede the decision of
state legislatures on whether adult
adoptees may be told the names of their
biological parents. The intent Is simply
to assure the protection of rights
deriving from tribal membership. Where
a state law prohibits disclosure of the
identity of the biological parents, tribal
rights can be protected by asking the
BIA to check confidentially whether the
adult adoptee meets the requirements

-for membership in an Indian tribe. If the
adoptee does meet those requirements,
the BIA can certify that fact to the
appropriate tribe.

G.3. Notice of Change in Child's Status
(a) Whenever a final decree of

adoption of an Indian child has been
vacated or set aside, or the adoptive
parent has voluntarily consented to the
termination of his or her parental rights
to the child, or whenever an Indian child
is removed from a foster care home or
institution for the purpose of further
foster care, preadoptive placement, or
adoptive placement notice by the court
or an agency authorized by the court
shall be given to the child's biological
parents or prior Indian custodians. Such
notice'shall inform the recipient of his or
her right to petition for return of custody
of the child.

(b) A parent or Indian custodian may
waive his or her right to such notice by
executing a written waiver of notice
filed with the court. Such waiver may be
revoked at any time by filing with the
court a written notice of revocation, but
such revocation wouldnot affect any -
proceeding which occurred before the
filing of the notice of revocation.

G.3. Commentary
This sectionprovides guidelines to aid

courts in applying the provisions of
Section 106 of the Act. Section 106 gives

legal standing to a biological parent or
prior Indian custodian to petition for
return of a child in cases of failed -
adoptions or changes in placement in
situations where there has been a
termination of parental rights. Section
106(b) provides the whenever an Indian
child is removed from a foster care
home or institution for the purpose of
further foster care, preadoptive
placement, or adoptive placement, such
placement is to be in accordance with
the provisions of the Act-which
requires notice to the biological parents.

The Act is silent on the question of
whether a parent or Indian custodian
can waive the right to further notice.
Obviously, there will be cases in which
the biological parents will prefer not to
receive notice once their parental rights
have been relinquished or terminated.
This section provides for such waivers
but. because the Act establishes an
absolute right to participate in any
future proceedings and to petition the
court for return of the child, the waiver
is revocable.

G.4. Maintenance of Records
The state shall establish a single

location where all records of every
foster care, preadoptive placement and
adoptive placement of Indian children
by courts of that state will be available
within seven days of a request by an
Indian child's tribe or the Secretary. The
records shall contain, at a minimum, the
petition or complaint, all substantive
orders entered in the proceeding, and
the complete record of the placement
determination.

G.4. Commentary
This section of the guidelines provides

a procedure for implementing the
provisions of 25 U.S.C. § 1915(e). This
section has been modified from the
previous version which required that all
records be maintained in a single
location within the state. As revised this
section provides only that the records be
retrievable by a single office that would
make them available to the requester
within seven days of a request. For
some states (especially Alaska)
centralization of the records themselves
would create major administrative
burdens. So long as the records can be
promptly made available at a single
location, the intent of this section that
the records be readily available will be
satisfied.
Forrest J. Gerard,
Assistant Secretary; Indian Affairs.
November 16, 1979.
[FR Dc. "-M=Zi, Fi d "i-23--M a45 am]
BILLJH CODE 43104)2-M
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DEPARTMENT OF THE INTERIOR .

Bureau of Land Management

43 CfR Parts 3210, 321

Proposed Rulemaking Regarding
Noncompetitive Geothermal Leases
AGENCY: Bureau of Land Management,
Department of the Interior.
ACTION: Proposed rulemaking.

SUMMARY: This propose'& rulemaking is
being issued pursuant to the'provisions
of the Geothermal Steam Act of 1970 (30
U.S.C. 1001-1025) which authorizes the
issuance of leases for the development
and utilization of geothermal resources.
To encourage geothermal exploration
and development it is proposed to
eliminate the "competitive interest"
criteria for applications filed during a
simultaneous filing period for leases
which have expired or terminated, or
been cancplled or relinquished. This
would expedite leasing of these lands
and development of potential
geothermal resources. It is also proposed
to reclassify certain lands which have
been designated as Known Geothermal
Resource Areas -(KGRA's) because -of
overlapping noncompetitive
applications, after competitive lease
sale offerings have attracted no bids.
DATe: Written comments are due by
January 25, 1980.
ADDRESS: Send comments to: Director
(650), Bureau of Land Management,
Department of the Interior, 1800 C Street
NW.,-Washington, D.C. 20240.

Comments will be available forpublic
Inspection in Room 5555 at the above
address during regularbusiness hours'
(7.45 a.m.-4:15 p.m.] -Monday-through-
Friday. kC
FOR FURTHER INFORMATION CONTACT:
Robert C, Bruce (202) 343-8735.
SUPPLEMENTARY INFORMATIOI: The
current regulations in 43 CFR 3200.0-
5(k)(3) provide that lands included in
two or more noncompetitive lease
applications which overlap by at least
50 percent are automatically classified
as a KGRA requiring competitive
leasing. However, competitive lease
sales for a number of tracts in such
"competitive interest" KGRA's have
attracted no bids. The result is that the .
geothermal potential of the lands will
not be explored and developed. The.
Department of Interior (DOI) has
consulted with the Department of
Energy (DOE) in the preparation of these
proposed regulations in view of the joint
responsibility for geothermal leasing
created by the Department of Energy
Organization Act (DOE Act) which

authorizesDOE to issue regulations
- under the Geothermal Steam Act of 1970

-which relate, in part, to the "fostering of
-competition" and "the implementation
of alternative bidding systems." In light
of these responsibilities, DOE is
presently reviewing that portion of the
definition of KGRA which relates to
"competitive interest" to dtermine if
any regulatory changes are appropriate.

Proposed Regulation
This proposed rulen~aking amends 43

CFR 3211 by eliminating the requiremeni
in § 3211.2(f) for a KGRA classification
and competitive leasing when two or
more applications are filed for the same
leasing unit during the simultaneous
filing period for (1) lands on which
leases have been cancelled or
relinquished; [2) lands on which leases
expired at the end of their primary or
extended terms; or (3) lands on which.
leases have been terminated for
nonpayment of rent. In addition, the
proposed regulations provide for
-issuance of leases-for lands applied for
noncompetitively and classified as
KGRA's on the basis of competitive
interest, but for which competitive lease
.sale .offers hava attracted no bids. To
encourage development of geothermal
resources andfree these areas for
development, it is proposed that these
competitive interest KGRA's be
reclassified and made available without
competitive bidding.

"Non-KGRAlands covered by
noncompetitive applications filed prior
•tothe effective date of this regulation
which are classified as KGRA's solely
becauseof the "competitive interest"
standard shall be ,offered for lease under
the simultaneous filing procedures in
-accordance with-the provisions of 43
CFR 3211.2.

Applications filed on a
noncompetitive basis after the effective
date of this regulation for lands which
receive a KGRA classification as a
result of competitive interest, shall be
leased in accordance With the proposed
revision to § 3210.2-2. That is, they will
be leased without competitive bidding to
the original first applicant if they receive
no bids when offered for competitive
sale. If the original first applicant no

- longer wants the lease, it shall be
offered to succeeding applicants in
chronological order from the filing date
of their applications. If none of the
original applicants wants the lease, the
lands would then become available for
noncompetitive leasing under Subpart
3211. In order to implement this -
proposal, it is alsoproposed to amend 43
CFR 3210.2-2 to provide that all
applications for land determined to be a
KGRA because of competitive interest

will retain their priority of filing as
shown by the date stamped on the
envelope. This provision is Incorporated
in the proposed rulemaking and Is the
position advocated by the Department
of Energy.

An alternative to this procedure
advocated by the Department of the
Interior is that all competitive Interest
KGRA's created after the effective date
of this regulation be leased only through
the simultaneous drawing procedure
rather than first offering the lease to the
original applicants who created the
KGRA and then eventually offering such
unleased lands under the simultaneous
drawing procedure. Comments are
specifically requested on these two
proposed methods of awarding leases
for these competitive interest KGRA
lands and particularly how each of the
methods would affect the timely
availability of lands for leasing and
development and the utilization of the
geothermal resources.

The Department of the Interior has
determined that this document does not
contain a major proposal requiring
preparation of an Economic Impact
Analysi4 under Executive Order 11821
and OMB Circular A-107.

It is hereby determined that
publication of this proposed rulemaking
is not a major Federal action
significantly affecting the quality of the
human environment and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1959 is required. -

The principal author ofthis proposed
rulemaking is Doris Koivula, Division of
Onshore Energy Resources, Bureau of
Land Management.

Under the authority of the Geothermal
Steam Act of 1970'(30 U.S.C. 1001-1025),
it is proposed to amend Title 43, Chapter
I1, Subchapter C, Group 3200, Part 3200,
by revising section 3210.2-2 of Subpart
3210 and Subpart 3211 of the Code of
Federal'Regulations as follows:

1. Section 3210.2-2 is revised to read
as follows:

S§3210.2-2 Filing and processing.
(a) Filing period. Applications for

leases pursuant to this subpart shall be
submitted only during application filing
periods. An application filing period
shall begin on the first working day bf
each calendar month and shall end at
the close of business on the last working
day of-that month. During the same
application filing period no applicant
shall file a second application which
overlaps any of the land covered by his
first application. *

(b] Date offiling. When an application
is iled-with the authorized officer, the

I I I I I
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date of filing shall be stamped on the
envelope.

(c] Processing applications. The
envelope containing the application
shall remain sealed until the end of the

'application filing period during which
the application is filed. On the first
working day following the end of the
application filing period all applications
shall be opened, and it will be
determined which applications are for
lands included in a KGRA. In
determining whether land included in an
application is a KGRA because of
competitive interest, no application
submittedduring any subsequent
application filing period will be
considered. Applications for land
determined to be a KGRA will be
rejected, except those applications for'
land determined-to be a KGRA because
of competitve interest pursuant to
§ 3200.0-5(k)[3). Applications for land
determined to be a KGRA because of
competitive interest will retain their
priority according to the date of filing. If
any application covers both land within
a KGRA and land outside a KGRA, the
applicant will be granted the

. opportunity to amend his application to
exclude the portion included in a KGRA,
and his amended application will retain
its priority according to the date of filing
of his original application, but must
comply with all other.requirementh of
these regulations.

(d) Competitive interest KGRA's.
Lands in competitive interest KGRA's
will be offered for sale by competitive
bidding in accordance with § 3220.
These lands may be offered for sale
more than once at the discretion of the
authorized officer.

(1] Where a competitive interest
KGRA was created by competitive
applications filed prior to the effective
date of these regulations and the
competitive lease sale(s) did not result
in the issuance of a lease, the lands will
become available for leasing under the
simultaneous procedure as provided in
§ 211.

(2) Where the competitive interest
KGRA was created by noncompetitive

* applications filed after the effective date-
of these regulations and the competitive
lease sale(s) did not result in the
issuance of a lease, the lands will be
leased to the original applicant having
the first priority. If the original applicant
no longer wants the lease, it shall be
offered to succeeding applicants in
chronological order according to the
date of filing of their applications. If -

none of the original applicants wants
the lease, the lands will then become
available for noncompetitive leasing in -
accordance with the provisions of
Subpart 3211.

2. Subpart 3211 is revised to read as
follows:

Subpart 3211-Bureau Motion-
Simultaneous Applications

§ 3211,1 Lands available for
noncompetitive leasing.

(a] Lands in noncompetitive leases
which have been cancelled or
relinquished or which expired at the end
of their primary or extended terms or
which terminated by operation of law
for nonpayment of rental pursuant to 30
U.S.C. 1004 shall be subject to further
leasing only in accordance with
provisions of this subpart. Lands subject
to applications filed prior to the
effective date of this section and
classified as "competitive interest"
KGRA's under 43 CFR 3200.0-5(k)(3)
which have received no bids after a
competitive lease offering may be
reclassified and made subject to further
leasing in accordance with the
provisions of this section. Such
competitive interest KGRA tracts may
be offered for competitive leasing more
than once at the discretion of the
authorized officer.

(b) From time to time the authorized
officer of the appropriate Bureau of
Land Management office will post and
provide news coverage of:

(1) a list of leasing units which are
available for noncompetitive leasing
under the provisions of this subpart;

(2] a notice that applications for
leases on such lands will be accepted
during the filing period specified in the
notice, which will begin at 10 a.m. on a
Monday and end at 10 a.m on the fourth
Monday thereafter, or on the next
working day if the fourth Monday falls
on a non-working day. All applications
received during such filing period will be
treated as simultaneously filed. and

(3) the address of the proper Bureau of
Land Management dffice where
applications must be filed and from
which information as to the terms and
conditions under which the leases will
be issued can be obtained.

§ 3211.2 Appllcatlons.
(a) An applidation shall be submitted,

in duplicate, on the form approved by
the Director for noncompetitive leases.

(b) Only one complete leasing unit,
identified by unit number, may be
included in an application. Lands not on
the posted list may not be included in
the application.

(c) An applicant is permitted to file
only one application for each numbered
unit on the posted list. Submission of
more than one application by or on
behalf of the applicant for the same unit
will result in the disqualification of all

applications submitted by that applicant
for that particular unit.

(d) Each application filed during the
simultaneous filing period must be
submitted in a sealed envelope marked
"Simultaneous Geothermal Application
(43 CFR Part 3211)." The envelope will
remain sealed until the end of the
simultaneous filing period, at which time
the application will be time-stamped
and serialized.

(e) Each application must be
accompanied by a nonrefundable
service fee of $50.

§ 3211.3 Drawing of applications for units
on posted list.

(a) If more than one application is
received during the simultaneous filing
period for the same unit on the posted
list, the priority of filing for such unit
will be determined by a public drawing.
All applications for each unit will be
drawn, and the order in which they are
drawn will determine their respective
priorities and order of processing.

(b) A lease may be issued to the
drawee having the highest priority for a
particular unit. Payment of the first
year's rental must be received in the
proper Bureau of Land Management
office within fifteen days from the date
of receipt of notice that such rental is
due. The drawee failing to submit the
rental payment within the time allowed
will be automatically disqualified to
receive the lease. Consideration will
then be given to the application having
the next highest priority in the-drawing
for that particular unit.
(c) Prior to the issuance of any lease, a

determination shall be made as to
whether or not the lands are within a
KGRA. Applications determined to be
within a KGRA will rejected.

(d) If no application is filed for a
particular unit on the posted list, the
lands in that unit will be available for
leasing by the first qualified applicant
filing an application for a lease as
provided in subpart 3210.

(e) If no applicant filing for a
particular unit is qualified to receive a
lease therefor, the lands in that unit will
also become available for leasing in
accordance with the provisions of
subpart 3210.
James W. Curlin.
DeputyAssistantSecretaryof thenierfor
November 20,1979.
[PRDo E 47-3337Modii-23-7e9 t4amI
BILLMN CODE 4310-14-U
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DEPARTMENT OF ENERGY

Economic Regulatory Administration

10 CFR Parts 211 and 212

[Wocket No. ERA-R-79-52]

Activation of Standby Mandatory
Crude Oil Allocation Program

AGENCY: Ecbnomic Regulator"y
Administration, Department of Energy.
ACTION: Notice of Proposed Rulemaking
and Public Hearing.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) is issuing this notice in
order to prepare for the possibility that
the President's recent action to prohibit
the importation of Iranian oil into the
United States may cause significant
losses of crude oil supplies to certain
'refiners and regions of the country.
Since any such significant impacts as
might occur would not likely become
apparent before the latter part of
December 1979, refiners dependent on
Iranian supplies will have at least
several weeks to find alternative supply
sources. However, as prudent planning
for the possibility of significant adverse"
impacts, we are proposing for public
comment various alternative
amendments which would provide for
the partial or complete implementation
of the Standby Mandatory Crude Oil
Allocation Program in its present or
amended form. The proposed
amendments would permit the
additional flexibility in allocating crude
oil under the Buy/Sell Program which in
view of the President's action may be
necessary to insure the continued "
distribution of~crude oil supplies'among
domestic refiners in an equitable
manner.

We are also requesting comments on
proposed changes to the current Buy/
Sell and entitlements programs under
which sales to small refiners would be
at the weighted average price of all
sellers' imported crude oil, with sellers
selling below their own average costs
being offset by entitlements program,
transfers -from sellers selling above their
own average costs. in-addition, small
refiners iot currently eligible as buyers
under the grandfather provisions of the
present program would be allowed to.
receive allocations for capacity
additions that provide for mdre
sophisticated processing than simple
crude distillation.
DATES: Proposed effective date: January
1, 1980; Comments by thirty days from
publication of this notice;Requests to
speak at hearing by December 10, 1979,

4:30 p~m.; Hearing date: December 13, importation of Iranian crude oil does not
1979, 9:30 a.m. apply to crude oil carried by tankers
ADDRESSES: Comments and requests to already loaded and on the high seas on
speak to Office of Public Hearings November 12,1979 and since steaming
Management, Room 2313, Docket No. - time between the Persian Gulf and the
ERA-R-79-52, 2000 M Street, N.W., East Coast of the United States is about
Washington, D.C. 20461. Hearing 45--50 days, the level of Iranian crude oil
location: Room 2105,-2000 M Street, imports should not decline significantly
N.W., Washington, D.C. 20461. before the latter part of December 1979.

FOR FURTHER INFORMATION CONTACT. About that time it is possible that the
United States will incur at least a

Robert C. Gillette (Office of Public Hearings temporary shortfall in crude oil supplies,
Management), Econpmic Regulatory This would be true even If the Import
Administration, Room 2222-A, 2000 M restrictions on Iranian crude oil are
Street. N.W., Washington, D.C. 20461, 202- ritin on irasin cue oil ae
2545201 lifted by both sides in the next few days

William L Webb (Office of Public since we would not receive Iranian
Information), Economic Regulatory crude oil until 45 to 50 days after loading
Administration, Room B-110, 2000 M Street. of tankers resumed.
N.W., Washington, D.C. 20461, 202-634- While we cannot predict at this time
2170. '-the volume of the crude oil shortfall

Mary B. Jones (Office of Regulations and which may result from the President's
Emergency Planning), Economic Regulatory proclamation, it is possible that no
Administration, Room 8208, 2000 M Street,
N.W., Washington, D.C. 20461, 202-632- shortfall will occur at all if U.S. firms are
5133. 1 successful in their efforts to replace

Sue D. Sheridan (Office of General Counsel), Iranian crude oil with purchases from
Department of Energy, Room 6A-127, 1000 other markets. We expect those firms
Independence Avenue, S.W., Washington, that have been dependent on Iranian oil
D.C. 20585,202-252-6754. to make every reasonable effort to

SUPPLEMENTARY INFORMATION: replace those supplies with oil from
L Introduction other sources. However, As a matter of
IL Proposals prudent planning, we must assume the
IIL, Procedural Requirements possibility that by the end of December
1W Other Matters ,we will incur a reduction in crude oil
V. Comment Procedures supplies up to our level of imports of

Iranian crude oil prior to November 12.
1 Introduction If such a shortfall does occur, It Is

In-response.to the holding of likely that the impact on various refiners
American citizens in Iran as hostages and different regions will be uneven.
for political purposes, the President has Over the past few months the bulk of

. banned the importation into the United our Iranian oil was lifted by about half a
"States of (1) any crude oil produced in dozen refiners. Several of these refiners
Iran and loaded aboard vessels after distribute products widely across the
November 12,1979, or (2) any petroleum nation, and, therefore, the effects of
products refined in territorial reduced crude oil supplies to these firms
possessions or free trade zones of the should not be felt more severely by one
United States from such crude oil. The region of the country than another,
President has indicated that he is However, some of the largest domestic
prepared to keep these import purchasers of Iranian crude oil
restrictions in effect indefinitely as a concentrate their marketing activities In
means of demonstrating that we will not the East Coast or in the upper Midwest.

* allow any considerations regqding During the prolonged hiterruption of
petroleum supplies to weaken our Iranian crude oil production in the first'
resolve to safeguard fundamental half of'this year, domestic refiners
principles of international law, heavily dependent upon Iranian crude
particularly those concerning the oil ultimately managed to obtain

* protection of American citizens serving replacement supplies without assistance
our country abroad. In addition, the from the DOE. We believe refiners
Iranian government has indicated that, which currently rely on Iranian crude oil
independent qf the President's action, it supplies will again be able to obtain
is imposing a unilateral embargo of its replacement supplies independently or
crude oil against all U.S. firms. through cooperation with other domestic

In recent months, the U.S. has - refiners. However, we are Issuing this
imported approximately 700,000 barrels notice to prepare for the possibility that
of Iranian crude oil per day, which - such an orderly adjustment will not
represented about 8-10 percent of our occur. Upon receipt and review of public
total crude oil imports and 4-5 percent comments, we intend to take any action
of total U.S. crude oil supplies. Since the appropriate and necessary to promote
President's decision to prohibit the the continued distribution of crude oil

III I I I I I
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supplies among all domestic refiners in
an equitable manner as a means of
insuring that no region of the country
will bear an unfair share of any burden
which may result from a crude oil
shortage.

The various actions we might take in
the event of a significant crude oil
shortage resulting from the President's
proclamation.are described in the
proposals below. Our objective in
proposing these alternative actions at
this time, rather than waiting until late
December when the full impact of
Iranian supply curtailments will be more
fully known, is to give the public a full
opportunity to comment as to whether
implementation of any of the proposals
or any action on our part will be
necessary and appropriate in the
immediate future. We emphasize,
however, that our decision to propose
these alternative actions should not be
viewed as an indication that we believe
any of the proposed measures will be
necessary. In making that determination,
we intend to monitor the progress of
various firms in obtaining supplies to
replace their Iranian crude oil. In
addition to comments on each of the
proposals, we welcome general
comments and information on whether
and the extent to which the nation as a
whole, particular regions and particular
firms are likely to suffer significant
shortfalls in crude oil or refined product
supplies.

IL Proposals

A. Standby Crude Oil Allocation
Program. The current Buy/Sell Program
in 10-CFR section 211.65 can provide
some assistance to small refiners which
may experience difficulties in obtaining
supplies as a result of events in Iran.
Effective October 14977, the Federal
Energy Adminitration revised the Buy/
Sell Program to limit purchases under
the program to those small refiners
("refiner-buyers") with refineries which
had a demonstrated need for allocations

- based on lack of access to adequate
supplies of domestic and foreign crude
oil. Smallrefiners that were initially
determined to have access to sufficient
supplies of crude oil, and that were
therefore ineligible to participate in the
program, were permitted to reenter the
program in the event that they later
experienced a-significant reduction in
crude oil supplies. In addition, provision
was made for emergency allocations of
crude oil to eligible refiners that
experienced-at least a 25 percent
reduction in their supplies of crude oil.
The 15 major refiners ("refiner-sellers")
are required to supply, on a pro rata
basis according to refining capacity, the
volumee of oil sold under.the program.

Only 5 of the 19 refiners importing
Iranian crude oil immediately prior to
November 12,1979, however, qualify as
small refiners and could therefpre
potentially be recipients of crude oil
under the current Buy/Sell Program.
Moreover, imports by these 5 small
refiners accounted for only 10 percent of
the total amount of Iranian crude oil
imported into the United States in recent
months.

In recognition of the limitations of the
current Buy/Sell Program to deal with a
generalized crude oil supply shortage,
we developed and adopted a Standby
Mandatory Crude Oil Allocation
Program (44 FR 3418, January1V% 1979].
That standby program consists of three
separate options. In the event of a crude
oil supply disruption, the ERA
Administrator may activate that option
which in his discretion is most
appropriate in view of the extent to
which the nation's crude oil supplies
may be interrupted. The notice adopting
the standby program contains a full
discussion of how each of the various
aspects of the program .would work ff
implemented.

We are hereby proposing to
implement whichever aspects of the
standby program, if any we find
necessary and appropriate to mitigate
the effects of any crude oil supply
shortage that may result from the
President's decision to prohibit the
importation of Iranian crude oil We are
also proposing several amendments to
the standby program which are intended
to make it a more effective mechanism
for dealing with any crude oil supply
shortage that may result from the
Iranian supply curtailment. The
following sections discuss each of the
three options of the standby allocation
program and the pricing provisions and
modifications to each option we believe
might be appropriate in the event we
activate that portion of the standby
program. Commenters are requested to
state their views as to which of the three
options and possible amendments
thereto would constitute the most
appropriate response to the Iranian
supply curtailment and their reasons for
those views.

1. Option L Option I would activate
the standby program by continuing the
current emergency allocation Buy Sell
Program, but modifying it to permit
inclusio n of the twenty-two large
independent and major refiners as
possible refiner-buyers' of crude oil and
relax the current criterion providing that
crude oil will be allocated to a refinery
only if the firm experiences a 25 percent
reduction in crude oil supplies.
Comminters supporting this option or a

variation of it should indicate the extent
to which the current 25 percent
reduction criterion should be relaxed.

a. Limitation of elgibilityfor
emergency allocaions. Adoption of this
option would have the potential for
qualifying many additional refiners,
besides those which formerly imported
from Iran. as refiner-buyers under the
present emergency Buy/Sell Program
The potential increase in the number of
applications for emergency allocations
could create an administrative burden
which would cripple the program's
ability to meet its objectives. More
Importantly, since many of these
additional refiners which did not import
from Iran operate less efficient
refineries, the operation of an expanded
emergency allocation Buy/Sell Program
could result in the utilization of crude oil
supplies in a manner which would iot
best serve our national interests since
crude oil supplies might be transferred
from efficient to inefficient refineries.

In order to prevent this unintended
expansion of the emergency allocatfon
Buy/Sell Program, we are proposing that
unless a refi er has significant
downstream refining capability beyond
simple crude distillation-as
demonstrated by the capability, for
example, to refine a significant amount
of unleaded gasoline or to desulphurize
crude oil-it would not be eligible for an
emergency allocation unless itmet the
reduction criterion in effect on
November 12,1979 for emergency
allocations. Accordingly, a refiner
lacking the requisite refining capabilities
would be elibible foran emergency
allocation only If it could demonstrate a
25 percent reduction in supplies, even
though we may determine after
considering the comments in this
proceeding that some lesser percentage
would constitute a "significant
reduction" in cases involving refmiers
possessing significant downstieam
refining capacity.

b. Inclusion of large independent
refiers as refmer-sellezm. While Option
I of the standby regulations provides for
the inclusion in the current emergency
allocation Buy/Sell Program of both
major and large independent refiners as
refiner-buyers, the provisions of the
standby regulations as originally
adopted do not provide under this
option for the expansion of the class of
refiner-sellers (currently limited to the
so-called "major" refiners) to include
large independent refiners. Since
revis on of the current emergency
allocation Buy/Sell Program to permit
emergency allocations to all large
refiners would likely increase greatly
the amount of crude oil sold under the
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program, we believe implementation of
Option I might necessitate enlarging the
universe of refiner-sellers to include ai
refiners with refining capacities in
excess of 175,000 barrels per day.
Therefore, we are proposing, for
purposes of emergency allocations only,,
an amendment to add the seven large
independent refiners to the current list
of refirier-sellers-in the event we
activate Option L

Under the current provisions of the
emergency-allocation Buy/Sell Program,
a refiner-seller's sales obligation is
determined by reference to its
proportionate share of the total refining
capacity of all refiner-sellers on January'
1, 1973. Since large independentrefiners'
relative share of total refiningcapacity
has greatly increased since January
1973, we believe it Would be-. -
appropriate, 'in the event We add large
independent refiners to the list of refiner
sellers, to update the reference period
for determining a refiner seller's
percentage share of emergency'
allocation sales obligations under the
program currently~in effect. Specifically,
we are proposing that a mnajor refiner's
or a large independent refiner's
percentage share of the total sales-
obligations arising from' emergency
allocations in any allocition'period be
based on the refiner's proportionate
share, expressed as a perc.entage,1 bf the
total volume of crude dil runs'to stills of
all Sellers during the period September
1978 through February 1979.

Since we recognize thatlarge
independent refiners generally do not
possess the same ability as major
refiners to locate and arrange for crude
oil supplies, we are also.proposing that
a large independent refiner's sales,
obligation in any month notexceed that
number of barrels which would result in
such a refiner operating its refnery-at a
rate lower than the average refinery
utilization rate of all sellers. In this
regard, we are proposing that the,
average utilization rate of all selleis for
any allocation period will be a
percentage, the numerator of which-
would be the total of the.'estimated
crude oil runs to stills (as currently
defined in the standby regulations) of all
sellers (i.e., all major and large
independent refiners) and the
denominator of which would be the,
average monthly crude oil riuns to stills
of all such sellers during th6 period
September 1978 through February 1979.

2. Option If Option II would activate
the standby regulations to continue the
existing Buy/Sell Program for the benefit
of small refiners and establish a Special
Buy/Sell Program for large independent-
and major refiners. Under the Special

Buy/Sell'Program of Option II (and, as
discussed below, under'Option III) a
refiner would be permitted to purchase

* sufficient crude oil to run its refinery at
the national utilization rate (as defined
in paragraph 4 of Special-Rule No. 10). If
a refine had more than enough crude oil
to run its refinery at this rate, it would
be required to sell the amount of crude
oil greater than the amount necessary to
run its refinery at the national utilization
rate to a refiner lacking access to
volumes of crude oil sufficient to permit
it tb attain the permissible level. ,
I As presentlywritten, this option
would limit the Special Buy/Sell
Program to the 22 major and large
independent refiners. As noted
previously, this group of refiners
imported ninety percent of the crude oil
from Iran. Thus, this option appears to
focus most directly on the possible
effects of the President's decision to 'ban
the importation of Iranian crude oil.
However, there were also five small
refiners whifh'imported Iranian crude
oil. Based on the amounts these firms
were importing from Iran, only one
would experience a 25'percent reduction
in crude oil supply. The other four would
not qualify for assistance under the
emergency allocation Buy/Sell Program
even if Option II were adopted. In the
event we decide to implement Option 11,
we believe the appropriate course for....
those small refiners that were importing
from Iran but would not be eligible
under the current emergency allocation
Buy/Sell Program for status as refiner-
buyers: would be to seek exception
relief. However, we request comments
on whether we should amend the
present program to allow firms that
were importing from Iran to be eligible
for allocations notwithstanding their
failure to meet the criteria applicable to
other small refiners.

a. Adjustments to amounts to be
purchased and sold under the Special
Buy/SellProgram. Requiring a refiner to
sell all crude oil in-excess of the amount
necessary to run its refinery at the
national utilization rate-could destroy
-any incentive on the part of refiners
.generally to seek additional crude oil on
the world market or to seek secure
sources of supply. Therefore, we believe
it-would be desirable to permit a refiner
which makes an effort to obtain
additional crude oil to retain somb of the
benefits resulting froi such efforts,
while insuring that all refiners would
receive adequate crude oil supplies. This
dbjective can be realized by structuring
the program to allocate refiner-buyers
volumes of oil sufficient to insure
efficient operation of their refineries, but
not enough to fully equalize their levels

of utilization with those of refiner-
sellers. Therefore, we are proposing two
alternative amendments, as discussed
below.

First, we are proposing an amendment,
that only those refiners with projected
utilization rates which are at least two
(or-three) percentage points lower than
the national utilization rate would be
eligible as refiner-buyers. Furthermore,

- since a refiner which has been
successful in securing crude oil supplies

.sufficient to allow It to operate only
slightly above the national utilization
rate would be more likely to lose Its
incremental barrels if sales obligations
were determined purely on a pro rata
basis, this amendment would provide In
effect that a refiner-seller will incur no
sales obligation until all other refiner-
sellers with projected utilization rates
higher than that refiner's have incurred
obligations sufficient to lower their
utilization rates to the same level as that
refmer's.

Second, in the alternative, we are
proposing an amendment that, In the
event we adopt Option II, a refiner-
seller would only be required to sell
three-fourths of the amount necessary to
bring its'supplies down to levels
consistent with the national utilization
rate. Concurrently, a refiner-buyer
would only be allocated crude oil
volumes equal to three-fourths of the
amount which it would need to run Its
refinery at the national utilization rate.

We are proposing these alternative
amendments with respect to both this
Option H and Option Ill below. We
request that comments regarding these
alternatives suggest the percentages
which you believe might be appropriate
and necessary to provide an Incentive to
refiners to seek crude oil supplies,

b. Proposed amendment to method of
calculating national utilization rate. As
discussed above, in the event Option IU
of the standby program is activated,
refiners' sales obligations are to be
determined with reference to the
national refinery utilization rate, defined
in paragraph 4 of Special Rule No. 10.
The national utilization rate Is, In
general terms, a percentage, the
numerator of which is the estimated
'total crude oil runs to stills of all U.S.
refiners for a particular allocation
period, and the denominator of which is,
,the average monthly crude oil runs to
stills of all U.S. refiners during the base
period, as defined in paragraph 4 of
Special Rule No. 10.

The refinery utilization rates of large
refiners are generally higher than those
of small refiners. Therefore, the use of
data reflecting the utilization rates of
small refiners in calculating the national
utilization rate for purposes of a Special
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Buy/Sell Program including only major
and large independent refiners would
apparently result in the derivation of a
utilization rate which would actually be

- lower than the average utilization rate
of the large refiners. Consequently, in
some instances the effect might be to
require large refiners with relatively
more efficient operations, as indicated
by higher utilization rates, to sell more
oil than they might be required to sell if
only large refiner data were utilized in
calculating the national utilization xate.

In view of the above considerations,
we are proposing to amend Special Rule
No. 10 to provide that the national
utilization rate will be based entirely on
data concerning the 22 major and large
independent refiners in the event we
decide during this proceeding to
establish a separate Special Buy/Sell
Program including only these firms
pursuant to Option I'of the standby
program. We believe this proposal
would be especially appropriate in light
of our decision, as discussed in Section
III of this Preamble, to propose that any
Option of the standby program we

-,activate in this proceeding should
initially be made effective for only 90
days.

Specifically, we have tentatively
concluded that in view of the limited
time during wvhich we believe the
standby program will need to be in
effect; if at all, the administrative
burden on ourselves and small refiners
in collecting the data necessary to base
the national utilization rate on all U.S.
refiners would be unjustified.

c. Proposal to add large independent
refiners to list of refiner-sellers for
existing emergency allocation Buy/Sell
Program. The proposed implementation
of Option II of the standby program
could greatly increase the sales
obligations of major refiners, because in
addition to their existing obligations
under the current Buy/Sell Program they
would have additional obligations under
the Special Buy/Sell Program. Therefore,
we believe it might be appropriite to
provide for the addition of large
inrdependent refiners to the list of
refiner-sellers under the existing
emergency allocation Buy/Sell Program.
Accordingly, the amendments, discussed
under Option I; relating to the
designation of large independent
refiners as refiners-sellbrs for purposes
of emergency allocations under the
currently existng Buy/Sell Program are
also being proposed in conjunction with
the proposed activation of Option I. Of
course, if a large independent refiner
were a buyer under the Special Buy/Sell
Program it would not have any sales

obligations under the existing Bdy/Sell
Program.

3. Option II. Option III would activale
the standby regulations to eliminate the
current Buy/Sell Program and establish
a Special Buy/Sell Program for all
refiners (except those refiners with less
than 50,000 B/D of refining capacity
would be exempt from any obligation to
sell under the Program). As such, Option
M expands on Option II by providing
that any refiner, whether categorized as
large or small under the regulations,
would be permitted to purchase
sufficient crude oil to run its refinery at
the national utilization rate. A desirable
feature of this option would be its
coverage of all refiners which imported
Iranian crude oil, as well as all refiners
that might be indirectly affected by
being outbid for their present non-
Iranian supplies by'flrms that previously
purchased from Iran. However, it also
would permit allocations of crude oil
with respect to inefficient refining
operations. Since inefficient refiners
tend to operate at lower utilization rates
than efficient refineries, this option
could have the undesired effect of
transferring crude oil from efficient
refineries to inefficient refineries.

The refinery utilization rates of large
refiners are generally higher than those
of small refiners. Therefore, as
discussed underOption II, the use of'
data reflecting the utilization rates of
small refiners in calculating the national
utilization rate would result in a lower
average rate than would result if only
large refiners data were used in
calculating the national utilization rate.
However, since the national utilization
rate calculated in reliance on data
concerning both large and small refiners
will not vary greatly from that which
would be obtained if only large refiner
data were used in the calculation, we
believe that relying solely on data on the
22 large refiners wold provide an
appropriate means of promoting the
efficient operation of small refineries,
while insuring the availability of
adequate supplies to permit
maintenance of their operations in any
event.

4. Pricing Provisions. At the time we
established the standby crude oil
allocation program, we also adopted
standby crude oil pricing rules to govern
prices in crude oil sales in the event we
activated one of the alternative
allocation schemes set forth in the
standby program. Briefly, the standby
pricing rules provide for the
establishment of pric.es in sales of
allocated crude oil to major, large
independent, and small refiners as
follows.

Sales of Allocated Crude Oil to Major
Refiners and large Independent
Refiners. Under each of the optional
standby programs proposed to be
activated, the price in any sale of
allocated crude oil to a major refiner or
a large independent refiner would under
the current standby regulations be
required to be established pursuant to
paragraph 3(b)[2}{i) of Special Rule No. I
set forth in the Appendix to Subpart L of
10 CFR Part 212. In general, paragraph
3(b)(21i) provides that the seller may
charge a price based on its purchase
cost, which is defined as the seller's
actual acquisition cost.

Small refiners with 50,000-175000
barrels per day refining capacity. If
either Option I and II were adopted,
under the current standby regulations
prices in sales of crude oil to refiners
with refining capacities between-50,000
and 175,000 barrels per day may be
required, at the discretion of the
Administrator of the ERA. to be
established either on the basis of actual
acquisition cost, in accordance with the
provisions of paragraph 3(b)(2)(i of
Special Rule No. 1, or on the basis of
weighted average acquisition cost of
imported crude oil, in accordance with
the provisions of section 212.94, which
sets forth the pricing provisions for the
current Buy/Sell Program. If O]tion III
were adopted, under the current standby
regulations sales to members of this
group of small refiners would be
required to be priced in the same
manner as major and large independent
refiners, i.e., on the basis of actual
acquisition cost in accordance with
paragraph 3(b](2)(i] of Special Rule
No. 1.

Small refiners with less than 50,000
barrels per day refining capacity. If
either Option I and 11 were adopted.
under the current standby regulations
sales of allocated crude oil to refiners
with less than 50,000 barrels per day
refining capacity would be required to
be made at the sellers' weighted average
costs for imported crude oil, in
accordance with section 212.94. If
Option III were adopted, under the
current standby regulations prices in
sales of allocated crude oil would be
required to be priced in accordance with
paragraph 3(b](2](i) of Special Rule No. 1
which, similar to section 212.94,
generally provides that the price in sales
to refiners with less than 50,000 barrels
per day capacity shall be the weighted
average landed costs (as defined in
section 212.82) of the sellers' imported
crude oil of the same sulphur content.

a. Alternative to ActualAcquisition
Cost. Basing the price for crude oil sold
pursuant to the standby program on

I
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actual acquisition cost of the same crude
oil provides the maximum incentive for
a refiner-seller to acquire incremental

-volumes of crude oil on the world
market. However, it does not create any
incentive for a refiner-seller to seek to
pay the lowest possible price for that
incremental supply of crude oil. This
lack of incentive could be a source of
upward pressure on spot market prices
and could destroy the value of the
standby program to refiner-buyers..
Moreover, basing the selling price solely
on the acquisition cost may create the
opportunity for refiner-sellers to
frustrate the program by arranging
special purchases, for purposes of
fulfilling their sales obligations, at prices
in excess of what refiner-buyers will be'
willing to pay. Accordingly, while we
may determine after reviewing the - -/
comments to adopt any pricing provision
provided under Special Rule No. 1, We
are proposing five alternatives to the use
of actual acquisition costs for
determining applicable prices in sales of
allocated crude 6il.
. Under the first pricing alternative, a
refiner-seller would in calculating its
prices utilize the weighted average
acquisition cost of that volume of crude
oil for which the refiner-seller paid the
highest prices and which is equal to
three times the volume of allocated
crude oil sold subject to this pricing
provision. Under the second alternative,
a refiner-seller would determine its -
prices by using the weighted average.
acquisition cost of all crude imported
that month, excluding that 10 percent of
crude oil imported that month for which
the refiner-seller paid the highest prices
relative to other purchases that month.
Under the third alternative,-a refiner-
seller would determine its prices by,
utilizing the weighted average
acquisition cost of crude oiimported
that month, Under the fourth alternative,
the DOE would establish a uniform.
sales price for all sellers based upon the
weighted average acquisition cost of all
crude oil imported by all refiners-sellers
in that month, excluding that 5'percent
of crude oil imported that month for
which refiner-sellers paid the highest
prices relative to other purchases that
month. Finally, under the fifth
alternative, prices for sales under the
Buy/Sell Program would be uncontrolled
except that the seller would be required
to negotiate in goodfaith with the buyer
to establish a sales price- -

b. Alternative Pricing Provisions for
Sales to Small Refiners if Option III is
Adopted. As discussedbelow in a
following section, we are proposing to
amend the § 212.94 price rule applicable.
to sales under the current Buy/Sell

Program fo establish uniform prices to
small .refiners. If Option I or II is
implemented, sales to small refiners*
with 50,000 barrels per day or less
refining capacity would be subject to
such an amended pricing provisi6n,
while the Administrator of ERA would
have the discretion to order sales to
small refiners with refining capacity
between 50,000 and 175,000 barrels per
day to be priced subject to that
provision. However, if Option II is
implemented, under the current standby
pricing provisions in Special Rule No. 1
*.to SubbartL, the price for allocated
crude oil would be the actual'cost of the
particular crude oil sold, if the small

. refiner's capacity is between 50,000 and
175,000 barrels per day, and'would be
the seller's weighted average cost of
imported crude oil, if the small refiner'6
capacity is 50,000 barrels per day or
less. We are proposing that, if Option III
is implemented, the Administrator be
given the discretion to order that sales
to either group of small refiners be
priced subject to our proposal to o
establish uniform prices under § 212.94.

B. Proposed Revisions to the Existing
Buy/Sell Program. Even before the
President's action to: prohibit imports of
Iranian oil, many small refiners had
raised questions regarding the
effectiveness and fairness of the current
Buy/Sell Program in light-of today's
highly unsettled crude oil market.

At the time the present formof the
Buy/Sell Program was adopted in
October 1977, there was a surplus of
foreign crude oil available for
importation into the United States, and
the program was thus premised upon the
belief that supplies of crude oil for most
small refiners were and would continue
to be adequate. The current
international crude oil-market, even
without consideration of the present
Iranian situation, exhibits market
conditions vastly different from those
prevalent in October1977. During the
past year, we have received numerous
reports from small refiners that-they
have at times been unable to purchase
adequate foreign crude oil supplies at
any price. Other small refiners have
been unable to pay-the high premiums
comm nded by certain of the light,
sweet foreign crude oils in the spot
market For these crude oils, spot market
transactions involving large premiums,
over normal contract prices have been

- reported. In view of these'
considerations, revisions to the current
Buy/Sell Program might be necessary-
irrespective of the President'sdecision
to ban Iranian imports-in'6rder to
make the programmore responsive to
recent market conditions which may

only be exacerbated by the current
Iranian situation. Accordingly, we are
proposing various amendments to
section 211.65, any or all of which we
may adopt in conjunction with or
independent of any further action we
may take in this rulemaking proceeding
to activate the standby crude oil
allocation program.

1. Proposed amendments to establish
uniform prices to refiner-buyers under
the Buy/Sell Program. Because of the
two-tier pricing structure existing In the
world crude oil market, in recent months
the disparity in the average acquisition
costs of refiner-sellers has increased
significantly. As a result, the pricb paid
by a particular small refiner for crude oil
allocated under the program may be
substantially greater than th'at by
another refiner-buyer under the
program. Furthermore, in many
instances during recent months the
average acquisition cost of crude oil
imported by some refiner-sellers has
been higher than those spot market
prices which we have deemed are so
excessive as to effectively deny a small
refiner that source of supply. The
situation described above has thus
strained the orderly operation of the
program.

At this moment it is impossible to
predict whether the enormous
disparities in selling prices that
currently exist in the world market will
continue to prevail. On'the one hand,
events in Iran might cause some
escalation of spot market prices. On the
other hand, spot market prices appear to
have stabilized in recent weeks
notwithstanding the Iranian situation,
and future events may cause an
equilibrium pricing level to be reached
ioon for all world market crude oil,

However, for purposes of planning we
believe it is prudent to prepare for the
possibility that the current price
disparities and strain on the Buy/Sell

'Program will continue. Therefore, we are
proposing amendments to the pricing
provisions of the current program under
which all refiner-buyers purchasing
crude oil under the program would pay
the same price for allocated crude oil.
Specifically, we propose to amend
section 212.94 to provide that in any
month a refiner-seller may only charge
in any sale of crude oil under the
program the national weighted average
cost of all crude oil imported by all

-refiner-sellers in that month (which
weighted average price would be
determined by DOE from information
supplied by refiner-sellers), plus five
cents per barrel, plus any adjustments
,for transtIortation, gravity and sulphur
content.
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We recognize that data from which
we could calculate the national
weighted average cost of all crude oil
imported by all refiner-sellers in any
given month would not be available
until after that month. Therefore, we
believe prices charged by refiner-sellers
could vary significantly, even as
between sellers making good faith
efforts to discern average market prices,
and thereby create market distortion..

In view of this consideration, we are
proposing an alternative proposal to
amend section 212.94 to provide that in
any month a refiner seller would be
permitted in any sale of Buy/Sell crude
oil only that price announced by the
ERA prior to the beginning of the month
as the price at which all sales of oil
allocated under the program shall be
transacted during that month. Under this
alternative, we are-proposing three
subalternatives as to the basis upon.
which ERA would set the price. First,
the price could be set at the estimated
average acquisition cost. Second, the
price could be set at the estimated
average acquisition cost plus SX per
barrel. Third, the price could be set at
that level which we project will be
above the price at which 60 percent or
some other percentage of all
transactions to import crude oil will be
made. The justification for the last two
alternatives would be to provide an
incentive to both refiner-sellers and
refiner-buyers to seek additional crude
oil supplies.

In order to permit those refiners-
sellers with average acquisition costs
higher than the national average to
recover their average costs and to
prevent any undeserved enrichment of
those refiners-sellers with average
acquisition costs less than the national
average, we are also proposing to revise
the Entitlements Program to provide that
a refiner-seller whose average
acquisition cost was above the national
average for refiner-sellers would be
issued a number of supplemental
entitlements equal in value to an amount
calculated by determining the difference
between the refiner's average
acquisition cost for imported oil and the
national average for all refiner-sellers
and multiplying the amount of such
differencd by the number of barrels
which it sold under the program in that
month. Conversely, a refiner-seller
whose average acquisition cost was
below the national average would incur
an obligation to buy a supplemental
number of entitlements equal in value to
an amount calculated by determining
the difference between the refiner's
average acquisition cost for imported
crude oil and the national average for all

refiner-sellers and multiplying the
amount of such difference by the
number of barrels it sold under the
program in that month.

2. New or expanded refineries. The
current provisions of the regular Buy/
Sell Program provide for "starter"
allocations of crude oil equal to 25
percent of new or expanded refining
capacity. However, the regulations
provide that such starter allocations will
be available only to those small refiners
which can demonstrate that both
completion of the process design for the
new facilities and irrevocable
commitrient of 20 percent of the total
cost of the project occurred prior to
August 24,1977, the date on which the
current program was promulgated. This
restriction also is applicable to the
current emergency allocation Buy/Sell
Program.

In the period following August 24,
1977 many small refiners have
proceeded to construct or expand
refineries even though they were not
eligible for starter allocations. They did
so because crude oil has been relatively
obtainable during much of this period.
Some of these new or expanded
refineries have played important roles in
meeting our nation's demand for
petroleum products since they possess
the capabilities of producing significant
volumes of unleaded gasoline, low sulfur
fuel oil and other products for which
there is generally inadequate refining
capacity. In some instances, their
contribution currently is being hampered
by an inability to obtain adequate
amounts of crude oil due to unfavorable
market conditions.

Accordingly, we are proposing that
those new or expanded refineries which
do not qualify under the existing
provisions for a starter allocation be
permitted a starter allocation of 25
percent of the new or expanded
capacity, if the small refiner can
demonstrate that the new or expanded
capacity is downstream of the crude
distillation process (such as reforming
capacity to make unleaded or low-lead
gasoline, desulphurization equipment to
make low-sulfur fuel oil, or coking or
cracking equipment to increase light end
product recovery).

We are also proposing to include
these same new or expanded refineries
as eligible recipients in the current
emergency allocation Buy/Sell program
on the same basis as all other small
refineries. However, in order to prevent
undue burden on refiner-sellers which
might result if landlocked or otherwise
inaccessible refiners were allocated
crude oil supplies, we are proposing an
alternative that would provide that a
new or expanded refinery would qualify

for emergency allocations only if such
refining facilities were located at a port
or on a navigable inland waterway
providing access to imported crude oil
or have direct access to a pipeline that
routinely carries imported crude oil.

We specifically request comments on
whether inclusion of these new or
expanded small refineries is necessary
or appropriate under both the regular
and emergency allocation current Buy/
Sell Program. on whether their inclusion
only in the emergency allocation
program is necessary or appropriate.

3. Proposal to add large independent
refiners to List of refiner-selIers for
existng emergency allocation Buy/Sell
Program. As discussed above, large
independent refiners have greatly
increased their relative share of refinin2
capacity since the inception of the Buy7
Sell Program in 1973. Therefore, we
believe it might be appiopriate to
provide for the addition of these refiners
to the list of refiner-sellers under the
existing emergency allocation Buy/Sell
Program. Accordingly, the above
discussed proposed amendments
relating to the designation of large
independent refiners as refiner-sellers
under certain of the standby regulations
options are hereby proposed with
respect to the currently existing
emergency allocation Buy/Sell Program.
regardless of other action we may take
in this proceeding to activate any
aspects ofthe standby crude oil
allocation program.

i. Termination
In the event that any of the proposals

relating to the activation of the standby
crude oil allocation program are adopted
as final, we propose that they be made
effective from the date of issuance
through March 31,1980. By that time, we
expect that any shortfall resulting from
the recent curtailment of Iranian crude
oil imports will have subsided as U.S.
firms affected by the cut off secure
replacement supplies from other
markets. While we therefore do not
anticipate any need to extend beyond
March 31,1980 the effectiveness of any
order we may issue to implement the
standby program, we will be closely
monitoring market conditions during the
next several months in order to
determine at the earliest possible time
any action which may be necessary to
insure the continued distribution of
crude oil supplies among refiners in an
equitable manner so as to prevent any
firm or region from bearing an unfair
share of any burden which may result
due to a shortage or dislocation of crude
oil supplies.

We are not proposing a termination
date with respect to those proposals
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which would amend the current Buy/
Sell Program. However, it is our
conclusion that the operation of these
amendments would not be necessary
beyond such time as stabilization of the
international crude oil market occurs.
Accordingly, we will also periodically
review the need for the continued
operation of any of these proposals
which we may adopt in this proceeding.

IV. Other Matters
The Environmental Protection Agency

has expressed its concern that under the
current situation, adoption of the
foregoing proposals might encourage
refiners to purchase higher sulfur crude -

oil. Specifically, the EPA is concerned
that the existing sulfur content
differential in Part 212.94(b)(4) might
create an iicentive for refiners to
purchase higher sulfur crude oil. We
therefore are adopting the EPA's
suggestion that we include hs part of'
this notice a proposal to increase the
price adjustment from 3 cents to 9 cents.
We request comments on whether such
an amendment is necessary tg.assure
that enactment of this proposal will not
result in any greaterincentive to
purchase higher sulfur crude oils. We

/also request comments as to whether, in
the event that we do adopt an
amendment increasing the price
adjustment an-adjustment from 3 cents-
to 9 cents is appropriate; or whether a
different level of increase would be
preferable.

V. Procedural Requirements
A. Section 404 of the DOEAct.

Pursuant to the requirements of Section
404(e) of the Department of Energy
Organization Act. we are refering this
rule to the Federal Energy Regulatory
Commission (FERC) for a determination
whether the proposed rule Would
significantly affect any matter within the
,Commission's jurisdiction. The
Commission has until the close of the
public comment period to make that
determination.

B. Section 7 of the FEA Act. Under
section 7(a) of the Federal Energy
Administration Act of 1974 (15 U.S.C.
§ 787 et seq., Pub. L-93-275 as -
amended), the requirements of which
remain in-effect under section 501(a] of
the DOE Act, the delegate of the
Secretary of Energy shall, before
promulgating proposed rules,
regulations, or policies affecting the
quality of the environment, provide a
period of not less than five Working days
during which the Administrator of the
Environmental Protection Agency (EPA)
may provide written comments
concerning the impact of such rules,
regulations, or policies on the quality of

the environment. Such comments shall
be published together with publication
of notice of the proposed action.

A'copy of this notice was sent to the
EPA Administrator. The Administrator's
comments regarding this notice are
addressed in an earlier section of this
preamble and are reflected in our
proposal.

C. National Environmental Policy Act.
ERA has determined and the Assistant
Secretary fortnvironment has
concurred that the proposed rule ff
adopted would not significantly affect
the quality of the human enviromient
within the meaning of the National
Environmental Policy Act (NEPA), 42
U.S.C. 4321 etseq. This determination is
based on the following reasons. First
the proposed rule is designed to even
out disparate impacts on domestic
refiners which may result from any loss
of crude oil supplies due to the Iranian
oil cutoff. Implementation of the
proposed rule will neither increase nor
decrease the available supply of crude
oil.-In addition, we are proposing to
increase the price adjustment for sulfur
-content differentials to the extent
necessary to avoid any change in the
existing incentives to buy low-sulfur
crude oil.

D.-Executive Order 12044. Executive
Order 12044 (43 FR 12661,,March 23,
1978) requires the agencies iubject to it
to publish all proposed "significant"
regulations for public comment for a
minimum of 60 days. In section 2(c), the
Order recognizes that there are some'
instances where an agency may
appropriately determine that it is'
necessary to provide for a shorter time
period. In accordance with paragraph 12
of the DOE's implementing procedures,
DOE Order 2030.1 (44 FR 1032, January
3- 1979), the sixty day public comment.
period has been waived by the Deputy
Secretary for the following reason,
which is discussed more fully in earlier
sections of this preamble. The
curtailment of Iranian crude oil imports
raises the possibility of a significant
reduction in crude oil supplies to some
refiners on or about January 1,1980.
Such an-occurrence may necessitate the
immediate adoption of one or more of
the proposed rules, in order to even out
any disparate impacts of such a
shortage on various refiners. Under
these circumstances, the Deputy
Secretary has determined that
adherence to the normal 60 day advance
public comment period is not possible
because the proposed rule would not be
able to be made effective by the time the
reduction in supply would occur. Such
an eventuality could be of emergency
proportions; We are, however, providing

for-a 30-day period, for public comment,
which period is consistent with the
mininum public comment period
required by section 501(b) of the
Department of Energy Organization Act.

The Executive Order also requires
that a regulatory analysis be prepared
for all significant regulations which are
likely to have a significant impact. For
the reasons supporting the waiver of the
sixty-day comment period, the Deputy
Secretary has waived the requirement
for a regulatory analysis under -
Executive Order 12044 and DOE's
imnplementing procedures in DOE Order
2030.

VI. Written Comment and Public
Hearing Procedures

A. Written Comments. You are Invited
to participate in this proceeding by
submitting data, views or arguments
with respect to the matters contained in
this notice. Comments should be
submitted by thirty days from
publication of this notice to the address
indicatedin the "Addresses" section of
this notice and should be identified on
the outside envelope and on the
document with the docket number and
the designation: "Activation of Standby
Crude Oil Allocation Program." Ten
copies should be submitted.

Aniy information or data submitted
which you consider to be confidential
must be so identified and submitted in
writing, one copy only. We reserve the
right to determine the confidential status
of such information or data and to treat
it according to our determination.

B. Public Hearing. 1. Procedure for
Requests to Make Ordl Presentation.-If
you have any interest in the matters
discussed in the notice, or represent a
group or class of persdns that has an
interest, you may make a written
request for an opportunity to make oral
presentation by 4:30 p.m., e.s.t., on
December 10, 1979. You should also
provide a phone number where you may
be contacted through the day before the
hearing.

If you are selected to be heard, you
will be so notified before 4:30 p.m., e.s.t.,
December 11, 1979. You will be required
to submit one hundred copies of your
statement to the Department of Energy,
Room 3000A, Federal Building, 12th and
Pennsylvania Avenue, N.W.,
Washington, D.C., before 4:30 p.m., e.s.t.,
on the day before the hearing.

2. Conduct of the hearing. We reserve
the right to select the persons to be
heard at the hearing, to schedule their
respective presentations, and to
'establish the procedures governing the
conduct of the hearing.The length of
each presentation may be limited, based
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on the number of persons requesting to
be heard.

An ERA official will be designated to
preside atthe hearing It willnot be a
judicial-type hearing Questions may be
asked only by those conducting the
hearing. At the conclusion of all initial
oral statements, each person who has
made an oraLstatement will be given the
opportunity to make a rebuttal
statement The rebuttal statements will
be given in the order in which the initial
statements were made and will be
subject to time limitations.

You may submit questions to be asked
of any person making a statement at the
hearing to the address indicated above
for requests to speak before 4:30 p~m.,
local time, on the day before the
hearing. If you wish to have a question
asked at the hearing, you may submit
the question, in writing, to the presiding
officer.The ERA or, if the question is
submitted at the hearing, the presiding
officer will determine whether the
question is relevant, and whether the
time limitations permit it to be presented
for answer. The question will be asked
of the witness by the presiding officer.

Any further procedural rules needed
for the proper conduct of the hearing
will be announced by the presiding
officer.

A transcript ofthe hearing will be
made and the entire record of the
hearing, including the transcript, will be
retained by the ERA and made available
for inspection at the DOE Freedom of
Information Office, Room GA-152,
James Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, D.C., between the hours of
8:00 a.m. and 4:30 p.m., Monday through
Friday. You may purchase copies of the
transcript of the hearing from the
reporter.
(Emergency Petroleum Allocation Act of1973,
15 USC. J 751 etseq., Pub. L 93-159, as
amended. Pub. L 93-51, Pub. L 94-99, Pub.
L 94-m Pub.L 94-163, and Pub. L 94-385;
FederalEnergy AdminitrationActof 1974,
15 U.S.CQ J 787 etse., Pub. L. 93-275, as
amended. Pub. L 94-33, Pub. L 94-385. Pub.
L 95-70, and Pub.L 95-01; Energy Policy and
ConservationAct. 42 U.S.C. I 6201 at seq.,
Pub. L 94-163 as amended. Pub. L 94-385.
and Pub. L 95-70.Pub. L 95-619, andPub. L
96-30. Department of Energy Organization
Ad. 42 U.S.C. 71M et seq. Pub. L 95-9L,
Pub. L 95-509, Pub. L 95-619, Pub. L 95-620,
and Pub. L95-621; E.O. 11790,39 FR 23185;
E.O. 1200M, 42 FR 48?67.)

In consideration of the foregoing, we
propose to amend Parts 2il and 212 of
Chapter II of Title 10 of the Code of
Federal Regulations as set forth below.

Issued In Wahingtoa, D.C., November23,
197a.
Davidj. Bardka,
Administratm', Economiceu latory
AdminitroA;L

PART 211-MANDATORY PETROLEUM

ALLOCATION REGULATIONS

SubputC Appenx V tmendedl
1. The Appendix to Subpart C of Part

211 is amended Immediately following
Special Rule No. 10 by the addition of
Standby Mandatory Crude Oil
Allocation Program Activation Order
No. treading as follows:
Proposed Alternative To Implement
Option I

Standby Mandatory Crude Oil
Allocation Pogram Activation Order
No.1. This order activates, effective
January 1,1980, the Standby Mandatory
Crude Oil Allocation Program set forth
in Special Rule No. 10 to Subpart C of 10
CFR Part 211, for the period January 1,
198o through March 31 19m. Pursuant to
paragraph 8 of Special Rule No. 10,
paragraphs (c) and (i) of 1 211.65 are
ordered to be amended as provided In
parargaph 8. Pursuant to paragraph (i) of
§ 211.65, as amended by this order, it is
further ordered that the provisions of
[Alternative 1 § 212.94] [Alternative 2
Special Rule No. 1 to Subpart L of Part
212] shall apply with respect to sales of
crude oil pursuant to this section to
refiners whose.DOE certified crude oil
refining capacity is greater than 50,000
barrels per day but less than 175,000
barrels per day.
Proposed Alternative To Implement
Option II

Standby Mandatory Crude Oil
Allocation Program Activation Order
No.1. This order activates, effective
January 1, 196 the Standby Mandatory
Crude Oil Allocation Program set forth *
in SpecialRule No. 10 to Subpart C of 10
CFR Part 211, for the period January 1.
1980 thiough March 311980. Pursuant to
paragraph 2(b) of Special Rule No. I to
Subpart L of 10 CFR 212 It is ordered
that the provisions of [Alternative 1:
§ 212.MJ [Alternative 2- Special Rule No.
1] shall apply with respect to sales of
crude oil pursuant to this section to
refiners whose DOE certified crude oil
refining capacity is not greater than
50,000 barrels per day.

Proposed AlternativeTo Implement
OptionlII

Standby Mandatory Crude Oi
Allocation Program Activation Order
No. . This order activates, effective
January 1, 1980, the Standby

Manadatory Crude Oil Allocation
Program set forthin Special Rule No. 10
to Subpart C oflO CFRPart2li (the
Special Rule), for the period January 1,
igo through March 31, u 0.Pursuant to
paragraph 3fa) of the Special Rule, it is
ordered that the exemption for which
that paragraph provides is not
applicable. [Additional proposed •
provisions: Pursuant to paragraph2(b) of
Special Rule No. I to Subpart L of CFR
212, it is ordered that the provisions of
[Alternative 1 § 212.94] lAlternative 2.
SpecialRule No. 1] shall apply with
respect to sales of crude oi pursuant to
this section to refiners whose DOE
certified crude oil refining capacity is
greater than 50,000 barrels per day but
less than 275,000 barrels per day.
[Additional proposed provisions:
Pursuant to paragraph 2(b) of Special
Rule No. 1 to SubpartL ofl0 CER212. it
Is ordered that the provisions of
[Alternative 1: § 212.94] [Alternative 2.:
Special Rule No. 1] shall apply with
respect to sales of cude ilpuruant to
this section to refiners whose DOE
certifledaude oil refinin capacityis
not greater than 50,000 barrels per day.

1211.62 [Amended]
2. Section 211.62 is amended by

revising the definition of"National
domestic crude oil supply ratio" toread.
as follows:. "National domestic crude oil
supply ratio" meansfora particular
month, the volume of deemed old oil [as
defined in § 211.w7b)) includedin the
aggregate adjusted crude oil receipts of
all refiners, decreased by a number of
barrels of deemed old oil equal to the
number of entitlements issuable to small
refiners under § 211.67(e) and the
number of entitlements issuable under

Sz211.67(a)(4), 211.67(a)(5). and
§ 211.67(a)(6), end Increased or
decreased by a number of barrels of
deemed old oilequal to the increase or
decrease in the number of entitleindnts
Issuable pursuant to the operation of
§ 211.67(a][7. dividedby the sum of the
total volume of the crude oil runto stills
for all refiners for the month andfty
percent (50%] of the total volume of
imports of eligible products by eligible
firms for that month. The calculation of
the national domestic crude oil supply
ratio for each month shall takeinto
account entitlement purchase ovisale
requirements resulting from the
correction ofreporting errors pursuant
to paragraph 4) of I 211.7.

§211.65 Method ofaiocatlon
[Amended]

3. Section ZM65(a)(1j is amended to
read as follows:

(a) Eligibiliyfor allocation. {1 Any
small refiner may apply to F.A for an
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allocation for one or more of its
refineries; provided, that the small
refiner (i) purchased crude oil under the
provisions of this section during the
period September 1, 1976 through August
31,1977 or (ii) was listed on the buy/sell
notTces during the period September 1,
1976 through August 31, 1977, with an
allocation of zero (0) barrels in all four
allocations quarters in that period, or
(iii) as to any small refiner not shown on
such buy/sell notices and any other
small refiner with newly-constructed
refining capacity or reactivated
refineries or refining capacity, had
completed the process design basis for
the refining capacityconcerned and had
expended or was irrevocably committed
to expend prior to August 24,1977, dn
ambunf equal to at least twenty (20%)
percent of the total cost of such refining
capacity, or (iv) since August 24, 1977,
had acquired capacity downstream of
the crude distillation process through
newly constructed refining capacity or
reactivated refineries or refining
capacity. In the case of a refiner
described in (iii) or (iv), the ERA may'
assign such refining capacity a
maximum allocation of twenty-five
(25%) percent of the capacity. Such
allocation will be in effect for a period
not to exceed two allocation periods,
following which the plocation for such
refining capacity, shall be calculated in
accordance with the pro isions of
paragraph (b) of this section.

4. § 211.65(c)(2)(i) ii revised to read as
follows: (2)(i) Notwithstanding-any ,
provision of this section to the contrary,
any small refiner (except a small refiner
with newly-constructed refining
capacity or reactivated refining capacity
that does not satisfy the requirements of
§ 211.65(a)(1)(iii) of this Chapter) -Which
is incurring, or will incur in the'
allocation period for which an allocation
is sought, a reduction in its supply of
crude oil equal to the lesser of twenty-
five (25) of its DOE certified crude oil
refihing capacity, or twenty-five (25)
percent of the volume of its crude oil
runs to stills, as adjusted for increases
or decreases in the refiner's crude oil
refining capacityas certified by DOE, -,

during te period January through
October 1978, and which is not'able or
cannot reasonably be expedted to
replace such lost supplies through-its
own efforts, may apply at any time for
ERA for an emergency allocation of-
crude oil. The ERA may determine that a
small refiner cannot reasonably be
expected to replace its lost supplies
through its own efforts where the small
refiner must pay a price for replacement
supplies significantly in excess of'the
range of prices being paid for most ,

crude oil purchased on the world
market, considering the quality of crude
oil in question. [Alternative proposal:
Any small refiner which has capacity
downstream of the crude distillation
process through newly-constructed
refining capacity or reactivated
refineries or refining capacity may apply
to ERA for an emergency allocation of
crude oil only if the refinery is located at
a port or on a navigable inland
Waterway providing access to imported
crude oil or has direct accesss to a.
pipeline that-routinely carries imported
crude oil].

5. § 211.65 is amended by adding a
new paragraph (k) to read as follows:

(k) Special Provisions for emergency
allocations under paragraph (c)(2) of
this section.

[Additional proposed provision: This
paragraph applies only when Special
Rule No. 10 to-Subpart C of Part 211 of
this chapter is in effect.]

(1) Definitions. For purposes" of
allocations under subparagraph (2) of
paragraph (c) of this section-

"Seller" means any refiner that is a
refiner-seller as defined in'§ 211.62 of
this chapter and any other refiner that is
not a small refiner as defined in § 211.62
of this chapter.

[Additional proposed provision:
"Sellers utilization rate" means the total
of the "estimated crude oil runs to stills"
(as defined in paragraph 4 of Special
Rule No. 10 to Subpart C, Part 211 of this
chapter) of all "sellers" (as defined in
this paragraph (k) divided by the
average monthly crude oil runs to stills
-of all such sellers during the period
September 1978 through February 1979,
as reported to ERA pursuant to
§ 211.66(h) of this chapter.]

"Fixed percentage share" means a
seller's proportionate share, expressed
as a percentage, of the total volume of
crude oil runs to stills of all sellers
.during the period September 1978
through February 1979, as reported to
ERA pursuant to § 211.66(h) of this
chapter.

(2) Sales obligations. (i] The sales
obligation with respect to allocations
assigned under paragraph (c)(2] of this
section for a refiner-seller for an
allocation period shall be in addition to
any sales obligation for such refiner-
seller under paragraph (f) of this section

* for such allocation period.
(ii) For each allocation period, sellers

shall be required to offer for sale,
directly or through exchange, to refiners
assigned allocations, under paragraph
(c](2) of this section a quantity of crude
oil equal to the sum of thb quantities of
crude oil illocated. The sales obligation
for each seller for an allocation period
shall be equal to that sellers's fixed

percentage share multiplied by the total
of the allocations assigned under
paragraph (c)(2), adjusted by any
carryovers of unsold sales obligations in
previous allocation periods. [Additional
proposed provision: provided, that, any
seller that is not a refiner-seller as
defined in § 211.62 of this chapter shall
be relieved of Its sales obligation for the
allocation period if the sales obligation
would reduce such seller's estimated
crude oil runs to stills below the sellers'
utilization rate for the allocation period.]

§ 211.67 [Amended]
6. Section 211.67 Is amended in

paragraph (a) by adding a new
subparagraph (7) to read as follows:

(7) For each month, commencing with
the month of January 1980, (1) the
number of entitlements issued under
paragraph (a)(1) of this section to each
refiner which sells crude oil pursuant to
the provisions of § 211.65 of his'subpart
and has weighted average acquisition
costs for imported high and low sulfur
crude of, respectively, in that month
which is in excess of, the national
weighted average acquisition costs for
imported high and low sulfur crude oil,
respectively, (as defined in § 212.94 of
this chapter), shall be increased by that
number of entitlements equal in value to
the difference between that refiner's
weighted average acquisition costs for
imported high and low sulfur crude oil,
respbctively, in that month and the
national weighted average acquisition
costs for imported high and low sulfur
crude oil, respectively, times the number
of barrels sold by that refiner andprlced
pursuant to the provisions of § 212.94 of
this chapter, and (ii) the number of
entitlements issued under paragraph
(a)(1) of this section to each refiner
which sells crude oil pursuant to the
provisions of § 211.65 of this subpart
and has weighted average acquisition
costs for imported high and low sulfur
crude oil, respectively, in that month
which is less than the national weighted
average acquisition costs for high and
low sulfur imported crude oil (as defined
.in § 212.94 of this chapter) shall be
reduced by that number of entitlements
equal in value to the difference between
that refiner's weighted average
acquisition costs for high and low sulfur
imported crude oil, respectively, in that.
month and the national weighted
average acquisition costs for imported
high and low sulfur crude oil,
respectively, times the number of barrels
sold by that refiner and priced pursuant
to the provisions of § 212.94 of this
chapter.
* * * *

I
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Subpart C Appendix IX [Amended]
7. The Appendix to Subpart C of Part

211 is amended by the revision of
paragraph 5 of Special Rule No. 10 to
read as follows:
Alternative 1

5. Method of Allocation. For purposes
of this special rule. § 211.65 shall read as
follows:

§ 21165 Mandatory Crude OllAIloction
Program.

(a] General rule.
For each allocation period, a refiner shall

be eligible to buy or be required to offer for
sale an amount of crude oil calculated as
follows.

[i) Each U.S. refiner shall submit to the
ERA its estimate of crude oil runs to stills for
the allocation period.

(2) For each allocation period, the ERA
shall compute the national estimated crude
oil runs to stills based on the total estimated
crude oil runs to stills for all U.S. refiners for
that allocation period.

[3) The ERA shall compute the average
daily crude oil runs to stills during the base
period for-each domestic refiner by dividing
the total volume of thatrefiner's crude oil
runs to stills in the baseperiod by the number
of days in the base period (365 or 366).

(4) The .RAshall multiply this daily
average volume of crude oil runs to stills for
each refiner by the number of days in the
allocation period, to determine the refiner's
base period average monthly crude oil runs to
stills for the allocation period.

(5) The ERA shall compute a national base
period average monthly crude oil runs to
stills by aggregating the bAse period average
monthly crude oil runs tostills of all US.
refiners for the allocation period.

(6) The ERAshall divide the national
estimated crude oil runs to stills (clause 12))
for the allocation period by the national base
period average monthly crude oil runs to
stills (clause (S)) to determine the national
utilization rate for the allocation period.

(7) The ERAshall multiply the national
utilization rate-by the refiner's base period
average monthly crude oil runs to stills for
the allocation period [clause (4) to determine
the refiner's allowable crude oil runs to stills
during the allocation period.

(8) The ERA shall subtract the refiner's
estimated crude oil runs to stills (clause({))
from the refiner's allowable crude oil runs to
stills during the allocation period (clause (7))
to determine the refiner's purchase or sale
obligation, subject to any adjustments made
pursuant to paragraph (d)(21 of this section or
§211.71(d) of this specalrule.

(9) If the result of the calculation in clause
(8) is positive. the refiner is entitled to
purchase that quantity ofcrude oil which is
equal to the difference between

(i) the national utilization rate minus
[alternative a: two] [alternative b: three]
percent multiplied by the refiner's base
period average monthly crude oil runs to
stills.and

(ii) the refiner's estimated crude oil runs to
stills during the allocation period. provided
that the amount in clause (i) is greater than
the amount in clause (ii.

(10) If the result of the calculation In clause
(8) Is negative. the refiner Is required to offer
for sale that quantity of crude oil calculated
pursuant to paragraph (c] of this section.
unless the exemption provided for In section
3 or this special rule Is applicable to that
refiner.

(11) The first allocation period shall
commence on the date ordered by the
Administrator.

(b) Buyem. Each buyer shalk
(1) be entitled to purchase, either directly

or through exchange. from a seller. a quantity
of crude oil equal to the amount computed
pursuant toparagraph (a) of this section; and.

(2) be required to refine or have processed
any crude ol purchased or exchanged for
crude oil purchased pursuant to this special
rule"ithin 60 days following the date of
execution of the sale/purchase agreement.

(c) Sellers. Except as provided in
paragraph 3 of this special rule, each seller
shall be required to offer for sale, directly or
through exchange, to buyers a quantity of
crude oil equal to the amount which ERA
shall compute to be necessary to bring each
seller to the extent practicable to the same
utilization rate for the allocation period-,
provided that the sales obligations with
respect to buyers that have a DOE certified
crude oil refining rppacity of 50.000 barrels
per day or less shall be distributed on a pro-
rata basis among all sellers, and each seller's
pro-rata share of such sales obligations shall
be equal to its percentage share of the total
sales obligations, as specified in the buy/sell
notice issued pursuant to I 21I.65(g] of this
special rule.

Alternative 2

5. Method ofAllocation. For purposes
of this special rule, § 211.65 shall read as
follows:

§ 211.65 Mandatory Crude OilAllocation
Program.

(a) Generalrule. In each allocation period
(i) a buyer shall be entitled to purchase an

amount of crude oil equal to seventy-five (75)
percent the differenoe between

(A) the national utilization rate multiplied
by the refinersa base period average monthly
crude oil runs to stills, and

(B) the refinees estimated crude oil runs to
stills during the allocationperiod. and

(ii) a seller shallbe required to offer for
sale that amount of crude oil calculated
pursuant to paragraph (c) of this section.

(2) Definitione.
X=quntity of crude oil a buyer Is entitled to

purchase (ifX Is a positive number) or
required to offer for sale (if X Is a
negative number) during the allocation
period

A=refiner's Estimated Crude Oil Runs to
Stills during the allocationperiod

B=refner's Base period Average Monthly
Crude Oil Runs to Stills

C=National Estimated Crude Oil Runs to
Stills for all U.S. refiners for the
allocation period

D=Nationnl Base Period Average Monthly
Crude Oil Runs to Stills by all LS.
refiners

(3) Formula.

(4) Calculaton Procedure. For each
allocation period, the amount of crude oil a
refiner Is eligible to buy shall be calculated
as follows

(I) Each US. refiner shall submit to the
ERA Its estimate of crude oil runs to stills for
the allocation period.

(ii) For each allocation period, the ERA
shall compute the national estimated crude
oil runs to stills based onthe total estimated
crude oil runs to stills forall U.S. refiners for
that allocation period.

(iii) The ERA shall compute the average
daily crude l runs to stills during the base
period for each domestic refinerby dividing
the total volume of that refiner's crude oil
runs to stills in the base period by the number
of days in the base period (365 or=38.

(Iv) The ERA shall multiply this daily
average volume of crude oil runs to stills for
each refner by the number of days in the
allocation period. to determine therefiner's
base period average monthly crude oil runs to
stills for the allocation period. "
(v) The ERA shall compute a national base

period average monthlycrude oil runs to
stills by aggregating the base period average
monthly crude oil runs to stills of US.
refiners for the allocatin period.

(vI) The ERA shall dl vide the national
estimated crude oil runm to stills (clause (hl
for the allocation period by the national base
period average monthly crude Qi runs to
stills Iclause Jv)) to determine the national
utilization rate for the allocation period.

(vii) The ERA shall multiply the national
utilization rate by the refiner's base period
average monthly crude oil runs to stills for
the allocation period (clause (v]) to
determine the refiner's allowable crude oil
runs to stills during the allocation period.

(vihi) The ERA shall subtract the refner's
estimated crude oil runs to stills (clause (i)
from the refiner's allowable crude oil runs to
stills during the allocation period (clause
(vi}}l.

(Ix) If the result of the calcalation in clause
(viii) is positire, the refiner Is entitled to
purchase seventy-five percent of that
quantity of crude oil

(x) If the resu.l of the calculation in ca-ase
(viii) is negative, the refiner is requiredto
offer for sale that quantity of crude il
calculated pursuant to paragraph (c) of this
section: unless the exemption provided forin
section 3 ofthis special rule is applicable to
that refiner.

(5) First allocatian period. The first
allocation period shall commence on the date
ordered by the Administrator-

(b] Buyers. Each buyer shall:
(1) be entitled to purchase either directly

or through exchange, from a seller, a quantity
of crude oil equal to the amount computed
pursuant to paragraph ia) of this section: and,

(2] be required to refine or ave processed
any crude oil purchased or exchanged for
crude oil purchased pursuant to this special
rule within eo days following the date of
execution of the salelpurcha agreemen.

(c Sahara- Except as provided in
paragraph 3 of thisspecialrleeach seller
shall be required to offer for sale, directly or
through exchange to buyers a quantity of
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crude oil equal to the amount computed
pursuant to paragraph (a] of this section;
providdd that if the total sales'obligations of
all sellers do not equal or exceed th total
buyer allocations of all buyers, then ERA
shall adjust the isle obligation of each seller
on a pro-rata basis so that total sales
obligations equal total buyer allocations;
further provided that the sales obligations
with respect to buyers that have a DOE
certified crude oil refining capacity of 50,000
barrels per day or less shall be distributed on
a pro-rata basis among all sellers, and each
seller's pro-rata share of such sales
obligations 'shall be equal to its percentage
share of the total sales obligations, as
specified in the buy/sell notice issued
pursuant to § 211.65(g) of this special rule.

Subpart C Appendix [Amended]
8. The Appendix to Subpart C of Part

211 is amended by the revision of the
definitions of "National base period
average monthly crude oil runs to stills"
and "National estimated crude oil runs
to stills" to read as follows:

"National base period average
monthly crude oil runs to stills" means
the total base period average monthly
crude oil runs to stills" of all U.S.
refiners the refining capacity of which
exceeds 175,000 barrels per day.

"National estimated crude oil runs to
stills" means, for any allocation period,
the total of th estimated crude oil runs
to stills for all U.S. refiners the refining.
capacity of which exceeds 175,000
barrels per day, minus the quantity of
crude oil directed to such refiners
pursuant to § 211.65(d)(2) or § 211.71(d)
of this special rule.

The Appendix to Subpart C of Part 211-
is amended by the revision of paragraph
8 to read as follows:

8. SpecialAllocation Procedures.
When the provisions of this special-rule
are in effect, the Administrator may
order the following amendments to
paragraph (c) and *i) of § 211.65 and, in
that event, paragraphs 3, 4 (except the
definitions of "Administrator," "DOE"
and "ERA"), 5, 6 and 7 of this special
rule shall not be in effect:

(a) Paragraph (c) may be amelded by
revising the heading and subpaiagraph
(2) to read as follows:

(c) Review of eligibility for
allocations, adjustments to purchase
opportunities, and emergency
allocations.

(2)(i) Notwithstanding any provision
of § 211.62 or any other provision.of this
section, upon application at any time by
any refiner, the ERA may grant that
refiner an emergency allocation for one
or more allocation periods, or for part of
an allocation period, the effect of which
shall be to maintain that refiner's crude
oil supplies at a level equivalent to that

refiner's supply level for the
corresponding period of the previous
year provided, that, such refinei shall
be required to dem~onstrate that it is
incurring, or will incur in the allocation
period for which the allocation is sought,
-a significant reduction, due to ,
circumstances over which such refiner
reasonably had no control, in its supply
of crude oil due directly or indirectly to
shortages of crude oil in the world
markets; further provided, that,,unless
such refiner has significant refining
capacity downstream of the crude
distillation process, it must be able to
meet the criteria for emergency
allocations under this paragraph that
were in effect on November 12,1979.

§ 212.94 [Amended]
. 10. Paragiaphs (a)(2) and (b)(1) of
§ 212.94 are revised to read as follows:

PART 212-MANDATORY PETROLEUM
PRICE REGULATIONS

(2] Definitions. For the-purposes of
this section-

"High sulfur crude oil" means crude
oil the sulfur content of which is equal
to or greater than 0.6% (six-tenths of one
percent) by weight.

"Low sulfur crude oil" means crude oil
the sulfur content of which is less than
0.6% (six-tenths of one percent) by
weight.

"Lower forty-eight states" means the'
fortyeight contiguous states of the
thtdStates.

[Alternative 1: "National average
acquisition cost" means for low sulfur
andhigh sulfur crude oil, respectively,
the weighted average per barrel landed
cost (as defined in.§ 212.82, but utilizing
the volumes of imported crude oil at the
time of importation thereof into the
United States) of low sulfur and high
sulfur crude oil, respectively, calculated
for all refiners which sell crude oil
pursuant to section 211.65.]

[Alternative 2: "National average
acquisition cost", for a particular month,
means, for low sulfur and high sulfur
crude oil, respectively, the price which
ERA designates at the beginning of that
month to represent [alternative a: the
estimated average acquisition cost.]
[alternative b: the estimated average
acquisition cost plus a fixed dollar
amount.] [alternative c: the price which
ERA projects will be above 60 percent of
all-prices paid in transactions t6import
crude oil.]]

(b) Rule. (1) Notwithstanding the
general rules described in this subpart,
the price at which low sulfur and high
sulfur crude oil, respectively, shall be

sold when required pursuant to § 211.65
of Part 211 of this chapter shall not
exceed the national average acquisition
cost, less the average cost of domestic
transportation to the refiner-seller's
refinery(s), of all low sulfur or high
sulfur imported crude oil, respectively
(other than crude oil imported from
Canada), delivered to the refiner-seller
in the month In which the sale .ts made,
plus a handling fee of five cents per '
barrel, and any transportation, gravity.
and sulfur content adjustments as
specified in subparagraphs (2) through
(4), respectively, of this paragraph (b).
Each refiner-seller making such a sale
shall maintain records, which shall be
made available to the FEA upon request,
listing the volumes and costs of all
imported low sulfur and high sulfur
crude oil delivered to it,

Subpart L Appendix [Amended]

11. Special Rule No. 1 in the Appendix
to Subpart L of Part 212 is amended In
section 2(b) to read as follows: '

(b) During the time period this special
rule is in effect, it supersedes § 212.94,
Title 10DrChapter I, Subpart F (Allocated
Crude Pricing); provided, that, if the
exemption in paragraph 3(a) of Special
Rule No. 10 to Part 211 Subpart C is, .
applicable, the provisions shall apply to,
sales of crude oil pursuant to § 211.65 of
this chapter to small refiners whose
DOE certified crude oil refining capacity
'is 50,000 barrels per day or less and with
respect to sales of crude oil pursuant to
§ 211.65 of this chapter to refiners whose
DOE certified refining capacity Is
greater than 50,000 barrels per day but
less than 175,000 barrels per day, the
Administrator may determine that either
the provisions in § 212.94 or the
provisions in this special ruleshall
apply, further provided, that, if the
exemption in paragraph 3[a) of Special
Rule No. 10 to Part 211 Subpart C Is not
applicable, then, with respect to sales of
crude oil pursuant to § 211.65 of this
chapter to small refiners whose DOE
certified crude oil refining capacity Is
50,000 barrels per day or less and with
respect to sales of crude oil pursuant to
§ 211.65 of this chapter to refiners whose
DOE certified refining capacity is
greater than 50,000 barrels per day but'
less than 175,000 barrels per day, the
Administrator may determine that either
the provisions in § 212.94 or the
provisions in this special rule shall
apply.
, 12. Special Rule No. I in the Appendix

to SubpartL of Part 212 is amenqed'in
section 3b){2(i) to read as follows:
*t * * * *
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(b) Rule.

[2) The purchase cost to sellers of
crude oil offered for sale pursuant to
Special Rule No. 10, Part 211, Subpart C
shall be:

(i) when the buyer has a DOE certified
refining capacity of more than 50,000
barrels per day,

JAlternative 1: the weighted average
acquisition cost of that volume of crude
oil for which the refiner-seller paid the
highest price and which is equal to three
times the volume of crude oil sold
subject to this pricing provision.]

[Alternative 2: the weighted average
acquisition cost of all crude oil imported
that month, excluding that 10 percent of
crude oil imported that month for which
the refiner-seller paid the highest prices
relative to other purchases that month.]

[Alternative 3: the weighted average
acquisition cost of crude oil imported
that month by that refiner-seller.]

[Alternative 4: the weighted average
acquisition cost of all crude oil imported
by all refiner-sellers in that month.
excluding that five percent of crude oil
imported that month for which refiner-
sellers paid the highest prices relative to
other purchases that month.]
, [Alternative 5: that price which the
seller negotiated in good faith with the
buyer.]

13. Section 212.94 is amended in
subsection (4) of paragraph (1) to read
as follows:

§ 212.94 Allocated crude pricing.

(b) Rule.

(4] A further price adjustment shall be
made for sulfur content differential of
crude oil offered for sale under § 211.65
of Part 211 of this chapter by adding to
or subtractipngarom the weighted costs
as calculated under paragraph (B)(1] of
this section nine cents per barrel per
one-tenth percent that the sulfur content
by weight of the crude oil being offered
for sale under § 211.65 of Part 211 of this
chapter is either below or above,
respectively, the percentage
representing the weighted average sulfur
content of imports of crude oil of the
same sulfur content category (other than
crude oil imported from Canada) for the
applicable period specified in paragraph
(b)(1) of this section for the refiner-
seller.

Subpart L Appendix [Amended]
14. Special Rulp No. I in the Appendix

to Subpart L of Part 212 is amended in
section 3(b)(5) to read as follows:

(5) A price adjustment shall be made
for sulfur content differential of crude

oil offered for sale under Special Rule
No. 10, Part 211, Subpart C, that is priced
under paragraph (b](2)(ii] of this special
rule, by adding to or subtracting from
the price nine cents per barrel (or as
otherwise determined by the
Administrator in light of prevailing
market conditions) for each one tenth of
one percent that the sulfur content by
weight of the crude oil being offered for
sale is either below or above,
respectively, the percentage
representing the weighted average sulfur
content of the seller's imported crude oil
of the same sulfur content category.

JFR Do(. 794503 Pled 1-23-791LM S am]
NLWNG coDE 6450-01-M
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DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 535

Iranian Assets Control Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Final rule.

SUMMARY: The Office of Foreign Assets
Control is amending the Iranian Assets
Control Regulations. The purpose of the
first amendment is to add new § 535.414
interpreting § 535.508, which concerns
payments into blocked accounts. The
purpose of the second amendment is to
add new § 535.504 authorizing certain
judicial proceedings with respect to
blocked accounts, up to but not
including entry of judgment. The
purpose of the third amendment is to
add a new interpretation stating that
payments received under § 535.508 may
be distributed to others. The need for
the first amendment is to make clear
that § 535.508 only permits payments
into blocked accounts held by U.S.
domestic banks. The need for the
second amendment is to authorize
judicial proceedings to deal with a large
volume of cases which are anticipated,
and which will meet the terms of the

- new section. The need for the third
amendment is to make clear that
§ 535.904 was originally intended to
allow distribution of the payments
authorized under that section. The effect
of the amendments is that the
limitations on the scope of the general
authorization in § 535.508 will be clear,
all cases falling within the conditions in
§ 535.504 will be licensed without
individual license applications in each
case and the meaning of § 535.904 will
be clarified.
EFFECTIVE DATE: November 23, 1979.
FOR FURTHER INFORMATION CONTACT:
Dennis M. O'Connell, Chief Council,
Office of Foreign Assets Control,
Department of the" Treasury,
Washington, D.C. 20220, 202-376-0236.
SUPPLEMENTARY INFORMATION: Since the
regulations involve a foreign affairs
function, the provisions of the
Administrative Procedrue Act, 5 U.S.C.
553 requiring notice of proposed
rulemaking, the opportunity for public
participation and a delay in effective
date are inapplicable. 31 CFR Part 535 is
amended by the addition of §§ 535.414,
535.415 and 535.504 as follows:

§ 535.414 Payments to blocked accounts
under § 535.508.

(a) Section 535.508 does not authorize
any transfer from a blocked account

within the United States to an account
held by any bank outside the United
States or any other payment into a
blocked account outside the United
States.
' (b) Section 535.508 only authorizes

payment into a blocked account held by
a domestic bank as defined by § 535.320.

§ 535.415 Payment by Iranian Entities of
Obligations to Persons within the United
States.

A person receiving payment under
§ 535.904 may distribute all or part of
that payment to anyone: Provided, That
any such payment to Iran or an Iranian
entity must be to a blocked account in a
domestic bank.

§ 535.504 Certain judlclal proceedings
with respect to property of Iran or Iranian
entitles.

(a) Subject to the limitations of
paragraphs (b) and (c) of this section.
judicial proceedings are authorized with
respect to property in which on or since
the effective date there has existed an
interest of Iran or an Iranian entity.

(b) This section does not authorize or
license:

(1) The entry of any judgment or of
any decree or order of similar or
analogous effect upon any judgment
book. minute book, journal or otherwise,
or the docketing of any judgment in any
docket book. or the filing of any
judgment roll or the taking of any 6ther
similar or analogous action.

(2) Any payment or delivery out of a
blocked account based upon a judicial
proceeding, nor does it aithorize the
enforcement or carrying out of any
judgment or decree or order of similar or
analogous effect with regard to any
property in which Iran or an Iranian
entity has an interest.

(c) A judicial proceeding is not
authorized by this section if it is based
-on transactions which violated the
prohibitions of this part.
(Secs. 201-207,91 Stat. 1026: (50 U.S.C. 1701-
1706); E-O. No. 12170.44 FR 65729)

Dated: November 23,1979.
Stanley L. Sommerfield.
Director, Office of Foreign Assets Control.

Approved: Richard J. Davis, Assistant
Secretary.
[FR Doc. 79-30003 nFed 11-2347, 47 pi
BIUNG CODE 4310-25-M
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE
documents on two assigned days of the week FR 32914, August 6. 1976.)
(Monday/Thursday or Tuesday/Friday).

mon"y Tuesday Woednesdy Th-day FA&Y
DOT/SECRETARY* USDA/ASCS DOT/SECRETARY" USDA/ASCS
DOT/COAST GUARD USDAIAPHIS DOT/COAST GUARD USDAIAPHIS

DOT/FAA USDA/FNS DOTIFAA USDA/FNS
DOT/FHWA USDA/FSQS DOT/FHWA USDAJFSOS

DOT/FRA USDA/REA DOT/FRA USDA/REA

DOT/NHTSA MSPB/OPM DOT/NHTSA MSPB/OPM
DOT/RSPA LABOR DOTIRSPA LABOR
DOTISLSDC HEW/FDA DOT/SLSDC HEW/FDA

DOT/UMTA DOT/UMTA
GSA CSA

Documents normally scheduled for publication on Comments on this program are stll Invited. *NOTE. As of July 2 1979, all agencies In
a day that will be a Federal holiday will be Comments should be subnmtted to the the Department of Transportation, wi pubish
published the next work day following the Day-of-the-Week Program Coorw 'or. Office of on the Monday/Thursday schedule.
holiday. the Federal Register, National Archlv6 and

Records Service. General Servicu Admnstratile
Washington, D.C. 20408

REMINDERS

The items in this list were editorially compiled as an aid to Federal
Register users. Inclusion or exclusion from this list has no legal
significance. Since this list is intended as a reminder, It does not
include effective dates that occur within 14 days of publication.

Rules Going Into Effect Today -

Ust of Public Laws

Last Listing November 16,1979
This is a continuing listing of public bills from the current session of
Congress which have become Federal laws. The text of laws Is not
published in the Federal Register but may be ordered in individual
pamphlet form (referred to as "slip laws") from the Superintendent
of Documents, U.S. Government Printing Office, Washington. D.C.
20402 (telephone 202-275-3030).
H.J.Res. 440 / Pub. L 96-123 Making further continuing

appropriations for the fiscal year 1980, and for other
purposes. (Nov. 20,1979; 93 Stat. 923) Price S.75.

-LR. 5811 1 Pub. L 96-124 To allow the Interest Rate Modification
Act of 1979, passed by the Council of the District of
Columbia. to take effect immediately. (Nov. 20, 1979; 93
Stat 927) Price 8.75.
COMMUNITY SERVICES ADMINISTRATION

61348 10-25-79/ Changes in program account codes
61346 10-25-79/ Monitoring and reporting program performance

provisions
ENERGY DEPARTMENT
Federal Energy Regulatory Commission-

61328 10-25-79 / Preliminary permit and licensing provisions
FEDERAL DEPOSIT INSURANCE CORPORATION

61587 10-26-79 / Public disclosure of bank Trust Department
annual Report of Assests

INTERIOR DEPARTMENT

Fish and Wildlife Service-
61554 10-25-79 / Determination that Coryphanthasneediivar.

Jeeiis a threatened species
61556 10-25-79 / Determination that Echinocereus

Irig/och'dlatus var. oaronicus is an endangered species
61784 10-26-79 / Determination that Pediocactus brdy! is an

endangered species
61786 10/26179 / Determination that Pediocactus sileiis an

endangered species
'JUSTICE DEPARTMENT

Immigration and Naturalization Service-
61319 10-25-79 1 Changes In fee schedule

NUCLEAR REGULATORY COMMISSION
61320 10-25-79 / Requirements for filing and processing of

petitions for rulemaking

POSTAL SERVICE
61178 10-24-79 / Suspension of the private express statutes;

extremely urgent letters
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