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Tuesday, February 26, 1980

Presidential Documents

Title 3—

The President

Proclamation 4726 of February 21, 1980

Application of Certain Laws of the United States to the
Northern Mariana Islands

By the President of the United States of America

A Proclamation

The Northern Mariana Islands, as part of the Trust Territory of the Pacific
Islands, are administered by the United States under a Trusteeship Agreement
between the United States and the Security Council of the United Nations (61
Stat. 3301). Pursuant to Article 6, paragraph 2 of the Trusteeship Agreement,
the United States has undertaken to promote the economic advancement and
self-sufficiency of the inhabitants and to encourage the development of the
fisheries of the Trust Territory of the Pacific Islands.

The United States and the Northern Mariana Islands have entered into a
Covenant to Establish a Commonwealth of the Northern Mariana Islands in
Political Union with the United States of America (Public Law 94-241; 90 Stat.
263) pursuant to which many provisions of the laws of the United States have
become applicable to the Northern Mariana Islands as of January 9, 1978
(Proclamation No. 4534, Sec. 2). Section 1004(a) of the Covenant provides that
if the President finds a provision of the Constitution or laws of the United
States to be inconsistent with the Trusteeship Agreement, the application of
that provision to the Northern Mariana Islands may be suspended until the
termination of that Agreement.

Certain_provisions of the vessel documentation laws of the United States,
applicable to the Northern Mariana Islands, prevent citizens of the Northern
Mariana Islands and the Government of the Northern Mariana Islands from
using foreign-built, United States registered fishing vessels owned by such
citizens or owned by or in the custody of the Government of the Northern
Mariana Islands to fish in the territorial sea and fishery conservation zone
around the Northern Mariana Islands and to land their catch of fish in the
Northern Mariana Islands. Because of the considerable distance of the North-
ern Mariana Islands from American shipyards and resultant high transporta-
tion costs associated with the purchase of American-built ships for use in the
Northern Marianas fisheries, this result is inconsistent with the undertakings
assumed by the United States in the Trusteeship Agreement to provide for the
economic advancement and self-sufficiency of the inhabitants and to encour-
age the development of the fisheries of the Northern Mariana Islands.

NOW, THEREFORE, ], WCARTER. President of the United States of
Anmerica, by the authority vested in me by the Constitution and laws of the
United States, including Section 1004(a) of the Covenant to Establish a -
Commonwealth of the Northern Mariana Islands in Political Union with the
United States of America, do hereby find, declare and proclaim as follows:

1. Any provision of the vessel documentation laws of the United States which
prevents the citizens of the Northern Mariana Islands or the Government of
the Northern Mariana Islands from using foreign-built, United States regis-
tered fishing vessels, owned by such citizens or owned by or in the custody of
the Government of the Northern Mariana Islands, to fish in the territorial sea
and fishery conservation zone around the Northern Mariana Islands and to
land their catch of fish in the Northern Mariana Islands, including that part of
R.S. 4132, as amended, 46 U.S.C. 11, which reads “* * * which are to engage
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only in trade with foreign countries, with the Islands of Guam, Tutuila, Wake,
Midway, and Kingman Reef * * *,” would be inconsistent with the objectives
of the Trusteeship Agreement to the extent it has this effect.

2. The application of any such provision to foreign-built, United States regis-
tered fishing vessels owned by citizens of the Northern Mariana Islands or
owned by or in the custody of the Government of the Northern Mariana
Islands, is suspended to the extent it is inconsistent as described in Section 1
above until the termination of the Trusteeship Agreement for the Former
Japanese Mandated Islands in the Pacific (61 Stat. 3301). Foreign-built fishing
vessels owned by citizens of the Northern Mariana Islands or owned by or in
the custody of the Government of the Northern Mariana Islands may therefore
be registered under R.S. 4132, as amended, 46 U.S.C, 11, and any restrictive
endorsement upon such register, prescribed by 46 CFR 67.63-9(b) pursuant to
46 U.S.C. 11, shall be without effect insofar as it would prevent the citizens of
the Northern Mariana Islands or the Government of the Northern Mariana
Islands from using foreign-built, United States registered fishing vessels

. owned by such-citizens or owned by or in the custody of the Government of

the Northern Mariana Islands to fish in the territorial sea and fishery conser-
vation-zone surrounding.the Northern Mariana Islands and to land their catch
of fish in the Northern Mariana Islands, °

3. For the purposes of_this proclamation, the seaward limit of the fishery
conservation zone surrounding the Northern Mariana Islands is 200 nautical
miles from the baseline from which the breadth of the territorial sea is
measured, except that to the north of the Northern Mariana Islands, the limit

.of the fishery conservation zone shall be determined by straight lines connect-

ing the following points: -

1. 20°52'42"N., 141°20'53"E.
2, 23°02'19”N., 144°00'56"E. . C .
3. 23°53'25"”N., 145°05'59"E.,

and, except that to the south of the Northern Mariana Islands, the limit of the

fishery conservation zone shall be determined by straight lines connecting the
following points:

4,15°43'28"N., 142°05'43"E.
5.14°55'18"N., 143°15'29"E.
6. 14°47'43"N., 143°26'23"E.
7.14°30'07"N., 143°51'50"E.

- 8.14°11"10"N., 144°26'36"E.

9. 14°05'34"N.,, 144°36'47"E.
10. 13°57'14"N., 144°51'43"E.
11. 13°53'11"N., 144°59'19"E.
12.13°51'18"N., 145°03'00"E. .
13. 13°51'16"N., 145°03'05"E.
14.13°51°00”N., 145°03'36"E.
15. 13°50'11"N., 145°06'15"E.
16. 13°49'15"N., 145°08'37"'E.
17.13°47°40"N., 145°12'31"E.
18. 13°46'08”N., 145°16'14"E.
19.13°45'27”N., 145°17'23"E.  «
20. 13°41'18"N 145°26'08"E.
21.13 37’16"N.. 145°34'33"E.
22.13°36'23"N., 145°36'21"E.
23. 13"35'54"N., 145°37'14"E.
24, 13°16'24"N., 146°12'14"E.
25. 13°05'18"N., 146°32'02"E.
26.13°0017"'N., 146°41'05"E.
27.12°33'02"N., 147°29'67"E.
28, 12°14'34"N., 148°03'11"E.
29, 12°13'55"”N., 148°04'31"E.

- 4, For the purposes of this proclamation, a “citizen of the Northern Mariana

Islands” is defined as: (1) an individual citizen of the Trust Territory of the
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Pacific Islands who is exclusively domiciled, within the meaning of Section
1005(e) of the Covenant, in the Northern Mariana Islands; (2) a partnership,
unincorporated company, or association whose members are all citizens of the
Northern Mariana Islands as defined in (1) above; or (3) a corporation
incorporated under the laws of the Northern Mariana Islands, of which the
president or other chief executive officer and the chairman of the board of
directors are citizens of the Northern Mariana Islands as defined in (1) above
and no more of its directors than a minority of the number necessary fo
constitute a quorum are not citizens of the Northern Mariana Islands as
defined in (1) above.

IN WITNESS WHEREQF, I have hereunto set my hand this twenty-first day of
February, in the year of our Lord nineteen hundred and eighty, and of the
Independence of the United States of America the two hundred and fourth.

- = (G






Federal Register / Vol. 45, No. 39 / Tuesday, February 26, 1980 / Presidential Documents 12373

Presidential Documents

Executive Order 12195 of February 22, 1980

President’s Commission on United States-Liberian Relations

By the authority vested in me as President by the Constitution and statutes of
the United States of America, and in order to review and recommend ways to
improve United States-Liberian relations, it is hereby ordered as follows:

1-1, Establishment.

1-101. There is established the President’s Commission on -United States-
Liberian Relations.

1-102. (a) The membership of the Commission shall be composed of not more
than sixteen persons, as follows. Twelve shall be appointed by the President.
The President of the United States Senate and the Speaker of the United
States House of Representatives are each invited to designate two members.

(b) The President shall designate a Chairman from among the members of the
Commission,

1-2. Functions.

1-201. The Commission shall conduct a comprehensive review of our relations
with Liberia and will provide recommendations to improve this relationship.
In particular, the Commission shall:

{a) Make an overall assessment of United States-Liberian relations.
(b) Identify problem areas and constraints to a better functioning relationship.

(c) Develop appropriate recommendations based on the Commission’s find-
ings.
1-202. The Commission shall prepare and transmit to the President of the

United States and to the Secretary of State, a final report of its findings and
recommendations.

1-3. Administration.

1-301. Members of the Commission who are not otherwise full-time officers or
employees of the Federal government shall receive no compensation for their
work on the Commission. All members shall be entitled to travel expenses,
including per diemin lieu of subsistence, as authorized by law.

1-302. The Department of State shall, to the extent permitted by law and
subject to the availability of funds, provide the Commission with such funds,
facilities, support and services as may be necessary for the performance of the
Commission’s functions.
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1-4, Fma] Report and Termmatzon

- 1-401. The final report required by Section 1-202 of this Order sha]l be
transmitted not later than two months from the date of the Commission's visit .
) to leena. . .

1-402. The Commission shall terminate uﬁoh the transmittal of its final report,
but in any event not-later than six months from the date this Order is issued.

. o, (e
o Z,
THE WHITE HOUSE, . = "d”’j:7

February 22, 1980.

N -

Editorial Note: A White House announcement of Feb. 22, 1980, on the establishment of the
Commission and the designation of the Chair and Vice Chair, is printed in the Weekly Compila-
tion of Presidential Documents (vol. 16, no. 8}.
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

Federal Employees Health Benefits
Program; Benefits for Medically
Underserved Areas

AGENCY: Office of Personnel
Management.

ACTION: Interim Regulations with
comments invited for consideration in
final rulemaking.

SUMMARY: The Office of Personnel
Management (OPM]} is amending its
Federal Employees Health Benefits
(FEHB) regulations to add a new
Subpart G pertaining to benefits for
- individuals in medically underserved
areas. This action is necessary to
implement a recent amendment to the
FEHB law which mandates special
consideration for enrollees of certain
FEHB plans who receive covered health
services in States with critical shortages
of primary care physicians.
DATES: Effective Date: January 1, 1980,
and until final regulations are issued.
Comment Date: Written comments
will be considered if received no later
than April 28, 1980,
ADDRESS: Send or, deliver written
comments to Craig B. Pettibone,
Director, Office of Pay and Benefits
Policy, Compensation Group, Office of
Personnel Management, 1900 E Street,
NW (Rm. 4351), Washington, D.C. 20415.
FOR FURTHER INFORMATION CONTACT:
Bonnie Rose, Legislation and Special
Policies Staff, {202-254-9574).
SUPPLEMENTARY INFORMATION: On June
5, 1979, OPM published proposed rules
(44 FR 32223) to facilitate administration
of benefits under the Federal Employees
Health Benefits (FEHB) Program with
respect to members of medically
underserved populations in accordance

with subsection 8902(m])(2) of title 5,
United States Code. This subsection,
added to the FEHB law by Pub. L. 95—
368, authorized a 5-year experiment
beginning on January 1, 1980, during
which FEHB plans (except
comprehensive prepayment plans)
would be required to pay benefits, up to
the limits of the plan's contract, for
health services provided by any
practitioner properly licensed under
applicable State law, when service was
rendered to an enrollee who was a
member of a medically underserved
population (within the meaning of
section 1302(7) of the Public Health
Service (PHS) Act).

Section 8902(m)(2) presented problems
of administration and equity for the
FEHB Program, particularly in
metropolitan areas. Designations of
medically underserved areas (MUA's)
published by the Secretary of Health,
Education, and Welfare pursuant to
section 1302(7) of the PHS Act (41 FR
45718-45777, October 15, 1876)

" correspond to U.S, Census of Population

boundaries. Metropolitan MUA's are
listed by census tract number; each
census tract represents about 4,000
residents. This fact obscures geographic
boundaries and would have made FEHB
enrollee status difficult to determine for
carriers and individual subscribers
alike. .

One FEHB carrier who commented on
the June 5, 1979, proposed rulemaking
suggested that this experiment would be
more comprehensible to enrollees and
more efficiently administered if it were
conducted on a Statewide basis in
States with the most critical overall
shortages of physician services.
Publication of final rules pertaining to
FEHB coverage for members of
medically underserved populations was
delayed while OPM worked with carrier
representatives and congressional staff
to develop amendatory legislation to
permit this,

Pub. L. 96-179, approved January 2,
1980, amended 5 U.S.C. 8902{m)(2}(A).
The law noiv provides that, effective
January 1, 1980, and continuing through
December 31, 1884, if a health insurance
contract under the FEHB Program
specifies payment or reimbursement for
a particular treatment or service only
when rendered by a particular category
of practitioner (e.g., physician), the plan
{except comprehensive prepayment
medical plans) must also provide

benefits up to the limits of its contract
for the same service or treatment
provided by any other category of health
practitioner (e.g., chiropractor, midwife)
who is licensed under applicable State
law to render such service when the
service is provided to a plan'member “in
a State where 25 percent or more of the
population is located in primary medical
care manpower shortage areas
designated pursuant to section 332 of the
Public Health Service Act (42 U.S.C.
254e).”.

Section 332 of the PHS Alct provides
that the Secretary of Health, Education,
and Welfare shall promulgate
regulations establishing criteria for
designating health manpower shortage
areas. Interim-final regulations which
appeared in the Federal Register of
January 10, 1978 (43 FR 1586; 42 CFR
Part 5), set out criteria for seven
different types of manpower shortage
areas (primary medical care, dental,
psychiatric, vision care, podiatry,
pharmacy, and veterinary). The Bureau
of Health Manpower, Health Resources
Administration, DHEW, has
responsibility for designating shortage
areas under the established criteria. A
list of primary medical care manpower
shortage areas was published on
September 28, 1978, in the Federal
Register (43 FR 44758-44796); additions
to and deletions from this list are made
continuously and updated lists will
appear periodically in the Federal
Register.

By comparing State-by-State statistics
furnished by the Bureau of Health
Manpower on population counts for
areas meeting the criteria for primary
medical care manpower shortage areas
prescribed in regulations issued .
pursuant to 42 U.S.C. 254e (42 CFR Part
5, Appendix A; 43 FR 44758-44796) with
U.S. census figures on State resident
populations (Current Population
Reports, Series P-25, No. 799, April
1979), OPM has determined that 5 U.S.C.
8902(m}(2)(A), as amended by Pub. L.
96-179, is applicable in the following 10
States as of January 1, 1980: Alabama,
Alaska, Mississippi, Missouri, Nevada,
Oklahoma, South Carolina, South
Dakota, West Virginia, and Wyoming,
Each year while this provision of the
FEHB law remains in effect, OPM will
review current data on primary medical
care manpower shortage areas and
State populations. If OPM determines
that the status of any State has changed
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for purposes of 5 U.S.C. 8902({m)(2){A),
OPM will publish an amendment to its
regulations (5 CFR Part 890, Subpart G)
by October 1, which amendment will be
effective the following January 1. _

Note.—Pursuant to section 553(d)(3) of title
5, United States Code, the Director of OPM
finds that good cause exists for making this
amendment effective in'less than 30 days, in
order to give immediate and timely effect to
the appropriate provisions of the Federal
Employees Health Benefits law, as amended
by Pab, L. 98-179, approved January 2, 1980.
OPM has determined that this is & significant
regulation for the purposes. of E.O. 12044. - ~
Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, a new Subpart G is
added to Part 890, Title 5, Code of
Federal Regulations, as set out below:

Subpart G—Benefits in Medically
Underserved Areas -

Sec.
890.701 Definitions,
890.702 Payment to any hcensed pracntioner

Authority: 5 U S.C. 8913.

Subpart G—Beneﬁts in Medlcally
Underserved Areas ‘

§890.701 Definltions.

For purposes of this subpart—

“Health benefits plan” means the
Government-wide Service Benefit Plan,
the Government-wide Indemnity Benefit
plan, of an employee organization plan;
as described under 5 U.S.C. 8903(1), {2),
and (3), respectively.

“Medically underserved area”
includes any of the 50 States of the-
United States where the Office-of -
Personnel Management determines that
25 percent or more of the residents are
located in primary medical care.
manpower shortage areas designated
pursuant to section 332 of the Public
Health Service Act (42 U.S.C. 254¢). The
Office has determined that-the following
States are "medically underserved
areas" for purposes of this subpart:
Alabama, Alaska, Mississippi, Missouri,
Nevada, Oklahoma, South Carolina,
South Dakota, West Vlrglma, and
Wyoming,.

§890.702 Payment to any licensed
practitioner.

(a) Except as provxded in paragraph
{b) of this section, if a contract between
the Office and a group health insurance
carrier offering a health benefits plan
subject to this subpart provides for

benefits, up to the limits of its contract,
for the same service when rendered and

billed for by any other individual who is™
_ § 91.3(d), a written notice of the

licensed under applicable State law to

- provide such service, if the service is

provided to an enrollee of the planina
-medically underserved area as defined
* by this subpart.

(b) Paragraph (a):of this section only
applies to health services provided

- before January 1, 1985, under contracts

which become effective after December

. 31,1979,

[FR Doc. 80-5978 Filed 2-25-80; 8:45 am}
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

- Animal and Plant Health Inspection

Service .
9 CFR Part 91 ;

Ports of Embarkation for Animals;
Deletion of Helena, Mont.

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule. )

SUMMARY: This amendment deletes
Helena, Montana, from the'list of
airports designated as ports of
embarkation for animals. This action is
being taken because the airport no -
longer has export-inspection facilities
approved to handle livestock intended
for export. The intended effect of this
action is to update the list of ports of
embarkation through which animals
may be exported.

EFFECTIVE DATE: February 28, 1980.
FOR FURTHER INFORMATION CONTACT:
Dr. H. A. Waters, USDA, APHIS, VS,
Room 828, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8383.

SUPPLEMENTARY INFORMATION: Title 9,
Code of Federal Regulations, Part.91,
provides for the designation of ports of
embarkation with export inspection
facilities approved to handle livestock
intended for export (9 CFR 91.3). ‘

Section 91.3(d) of the regulations
-provides for the denial, revocation or
suspension of approval of export
inspection facilities for failure to meet
the standards for such facilities in
§ 91.3(c).

The approved export inspection
facilities at the Helena, Montana airport
were inspected by a representative of

- payment or reimbursement of the cost of  Veterinary Services and were found not

health services for the care and
treatment of a particular health
condition only if such service is
rendered by a certain category of
practltwner, the plan-must also provide

to comply with the standards for export
inspection facilities in § 91.3(c) of the
regulations. Specifically pens and

-~inspection implements are no longer

available at the facility for the

inspection and segregation of livestack
prior to export. .
In accordance with the provisions of

proposed revocation was gent to the
operator of the facility on Octoher 26,
1979. The operator of the facility did not
object to the proposed revocation nor
was a hearing requested as provided in
§ 91.3(d).

Therefore, as approved export
inspection facilities are no longer
available at the airport of Helena,
Montana, export livestock shipments
can no longer be handled through this
airport, Consequently, this airport is
being removed from the list of ports of
embarkation in § 91.3(a)(1).

Accordingly, Part 91, Title 9, Code of
Federal Regulations is amended as
follows:

Section 91.3(a)(1) is revised to read:

§91.3 Ports of embarkation and export
lnspection facilities.

(a) * % *

(1) Airports. [1) Chicago, 1llinois;
Harrisburg, Pennsylvania; Richmond,
Virginia; Miami and Tampa, Florida;
New Iberia, Louisiana; Brownsville and.
Houston, Texas; Los Angeles, California;
Moses Lake, Washington; and
Newburgh, New York.

*

* * * *

(Sec. 10, 26 Stat. 417; secs. 4, 5, 23 Stat. 32, as
amended; sec. 1, 32 Stat, 791, as amended;
sec. 3, 76 Stat. 130; sec. 11, 76 Stat. 132; secs.
12, 13, 14, 18, 34 Stat, 1263, as amended: secs.
1, 2, 26 Stat. 833, as amended; secs. 1, 2, 26
Stat, 833, as amended; (21 U.S.C. 105, 112, 113,

* 120, 121, 134b, 134f, 612, 613, 614, 618; 46

U.S.C. 466a,466b); 37 FR 28464, 28477; 38 FR
19141) -

The deletion of Helena, Montana, ag a
port of embarkation with approved
export inspection facilities must be
made promptly in order to inform
exporters of the current situation so that
they can make appropriate plans to
export their animals through designated
ports of embarkation with approved
export inspection facilities, The
continued listing of Helena, Montana, as
a designated port of embarkation with
approved export inspection facilities is
misleading to exporters since there are
no approved inspection facilities located
at this airport, and, consequently, it'is
impossible to inspect animals at the
airport.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause

- that notice and other public procedure

with respect to this final rule are
impracticable and contrary to the public;
interest and good cause is found for
making this final rule effective less than
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30-days after publication of this
document in the Federal Register.
Further, this rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by Dr. M. J. Tillery, Director,
National Program Planning Staffs, VS,
APHIS, USDA, that the emergency
nature of this final rule warrants
publication without opportunity for prior
public comment and preparation of en
impact analysis statement at this time.
This final rule implements the
regulations in Part 91 and will be
scheduled for review in conjunction
with the periodic review of the
regulations in that part required under
the provisions of Executive Order 12044
and Secretary's Memorandum 1955.
Done at Washington, D.C.,, this 19th day of
February, 1980. -
Pierre A. Chaloux,
Deputy Administrator, Veterinary Services.
[FR Doc. 80-5651 Filed 2-25-80; 8:45 em]
BILLING CODE 3410-34-M

NUCLEAR REGULATORY
COMMISSION

10-CFR Parts 40 and 150

Uranium Mill Tailings Licensing

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Immediate revocation of
effective rules.

SUMMARY: On.August 24, the Nuclear
Regulatory Commission published in the
Federal Register (44 FR 50012) effective
amendments fo its regulations in 10-CFR
Parts 40and 150 to conformto -
requirements of the Hranium Mill
Tailings Radiation:Control Act 0f 1978
(UMTRCA). Recent amendments to the
UMTRCA have removed the legal basis
of certain of the effective regulations set
forth in the August 24 Federal Register
notice. Accordingly, these amendments
to the Commission’s regulations are
intended to make the rules in10 CFR
Parts 40 and 150 conform to the
statutory mandate that the NRC shall
not exercise direct licensing authority
over uranium mill tailings already
licensed by Agreement States. As such,
they must become effective upon
publication in the Federal Register.
EFFECTIVE DATE: February 26, 1980,

FOR FURTHER INFORMATION CONTACT:
Don F. Harmon, Office of Standards
Development, U:S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: (301}-443-5910.

SUPPLEMENTARY INFORMATION: On
August 24, 1979, the U.S. Nuclear
Regulatory Commission published in the
Federal Register (44 FR 50012)
amendments to its regulations 10 CFR
Parts 40 and 150 to be effective
immediately. The purpose of these
amendments, 88 discussed in detail in
the August 24th notice, was to set forth
in the Commission's regulations certain
of the requirements contained in the
Uranium Mill Tailings Radiation Control
Act of 1978 (UMTRCA). The
Commission also published at the same
time (44 FR 50015) more detailed
proposed rule changes implementing
other requirements contained in the
UMTRCA as well as certain conclusions
reached in a draft generic environmental
impact statement (GEIS) on uranium
illing (NUREG-0511; see Notice of
Availability, April 28,1979, 44 FR 24863).
As was discussed in the Federal
Register notice of August 24,1979, the
purposes of §§ 40.2a, 40.26{b)(2) and
150.15(a)(7) were to: (1) Govern the
Commission’s licensing of byproduct
material (i.e., uranium mill tailings) in
Agreement States; (2) provide for a
general license authorizing possession

-of uranium mill tailings by certain

persons in Agreement States so.as to
prevent existing milling operations from
being in technical violation of the
Atomic Energy Act; and (3) specify that
individuals in Agreement States were
not exempt from Commission licensing
requirements governing uraninm mill
tailings, respectively.

Legislatton was enacted on November
9, 1979 (Pub. L. 96-108) to provide
clarification to Sections 204(h) and
204{e) of the UMTRCA. This legislation
provides that the Commission shall no
longer have direct licensing authority
over byproduct material (i.e., uranium
mill tailings) licensed by Agreement
States at least until November.8, 1981.
Accordingly, to conform to the
requirement of Pub. L. 96-1086, there is a
need to revoke certain of the
immediately effective rules (viz.,

§5 40.2a, 40.26(b)(2), and 150.15(z)(7))
which were published in the August 24
Federal Register notice (44 FR 50012).

It should be noted, however, that the
effective regulations granting a general
license for possession of such byproduct
material to NRC licensees in non-
Agreement States are not revoked.
These regulations remain necessary to
prevent licensees from beingin .
technical violation of UMTRCA's
requirements concerning byproduct
material licenses from the NRC.

The Commission finds that because
the §§ 40.2a, 40.26(b}(2), and 150.15(a)(7)
are in conflict with the requirements of
Pub. L. 981086, they must be revoked

immediately. Because these regulations
no longer have any basis in law, good
cause exists pursuant to 5 U.S.C. 553 to
waive the 30-day comment period, as
impracticable and contrary to the public
interest, and make the following
amendments immediately effective.
Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
the Uranium Mill Tailings Radiation
Control Act 01978, as amended by the
Surface Transportation Assistance Act
of 1978 (Pub. L. 96-106),-and sections 552
and 553 of Title 5 of the United States
Code, the following amendments to Title
10, Parts 40 and 150, Code of Federal
Regulations, are published as a
document subject to codification.

PART 40~-DOMESTIC LICENSING OF
SOURCE MATERIAL

§402a [Revoked]
1. Section 40.2a is revoked.

§4026 [Amended]

2. Section 40.26 is amended by,
revoking paragrpah 40.26{(b}(2); by
removing the paragraph designation (1}
under40.26(b); and by substituting a
period for *; or” after “as defined in this
Part” at the end of 40.26(b).

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES:
UNDER SECTION 274

§150.15 [Amended]

3. Section 150.15 is amended by
revoking paragraph 150.15(a)(7).
(Secs. 11.e{2), 81, 83, 84, 161b, 274; Pub. L. No.
83-708, 68 Stat. 948 et seq. (42 U.S.C.
2014E,(2), 2111, 2113, 2114, 2201b, 2021}); Sec.
22, Pub. L. No. 96~106)

Dated at Washington, D.C. this 16thday of ~
February, 1980.

For the Nuclear Regulatory Commission,
Samuel J. Chilk,
Secretary of the Commission.
[PR Doc. 80-5893 Filed 2-25-80; &:45 am]
BILLING CODE 7500-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200, 230 and 240

[Release Nos. 33-6189, 34~16589, File No.
S7~758]

Collection and Dissemination of
Transaction Reports and Last Sale
Data

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.
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SUMMARY: The Commission amends and

redesignates its rule governing the
collection and dissemination of
transaction information with respect to
equity securities listed on a national
securities exchange. The amendment .
adds explicit procedures for amending
transaction reporting plans filed with
and approved by the Commission
pursuant to the rule and provides that
no national securities exchange or '
association may prohibit retransmission
of the entire data stream of transaction
reports or last sale data on a current and
continuing basis for the purpose of
creating a moving ticker display. The .
Commission also amends others of its
ru{es to conform their references to this
rule. .

EFFECTIVE DATE: April 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Brandon Becker, Room 321, Division of
Market Regulation, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549,
(202) 272-2829. e

‘

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission -
announced today that it has amended
and redesignated Rule 17a-15 under
the Securities Exchange Act of 1934
(“*Act”) 2 which currently governs the
manner of collecting and disseminating
transaction information with respect to
equity securities listed or admitted to
unlisted trading privileges on a national
securites exchange (“exchange”). The
amendments restate Rule 17a-15 in
revised format, redesignate Rule 17a-15
as Rule 11Aa3-1 (“Rule”) under the Act,?®
add explicit procedures for amending
transaction reporting plans filed with
and approved by the Commission‘and
provide that no exchange or national
securities association (“association”)
may prohibit retransmission of the
entire data stream of transaction reports
or last sale data made available through
the consolidated transaction reporting
system (“‘consolidated system”) on a
current and continuing basis for the
purpose of creating a continuous moving
ticker display (“moving ticker™). In
addition, those provisions of Rule 17a-
15 which currently govern the display of
market information are eliminated from
the Rule and are included in Rule -
11Ac1-2 which the Commission has also
adopted today.4 C

.

—— . >
*17 CFR 24017a-16. . | . -
215 U.S.C, 78a et seq., as amended by Pub. L. No.

84-29 (June 4, 1975), 89 Stat. 97, (1975) U.S. Code

Cong. & Ad.News 97, . _ ¢ .

317 CFR 240.11Aa3-1. -
4 See Securities Exchange Act Release No. 16580

{February 19, 1880), (Rule 11Ac1~-2 Adopting

Release").

B R e B

BN

L Intro.ductioﬁ and Background
A. General

On QOctober 20, 1978, as part of its
efforts to facilitate the establishment of -
a national market system ®and in order
to promote the widespread availability
of transaction information in accordance
with Section 11A(c)(1) of the Act,® the
Commission proposed to amend Rule
17a-15 which currently governs
operation of the consolidated system.?

In determining to propose these

-amendments, thue Commission noted

that, since the adoption of Rule 17a-15
in 1972, the Securities Acts Amendments
of 1975 (1975 Amendments”) ® had
effected changes in the Act not reflected
in Rule 17a~15.% For example, Rule 17a-

38ee Securities Exchange Act Release No. 14418,
at 41-44, (January 28, 1978) {“Januvary Statement"),
43 FR 4354, 4360 in which the Commission described
six initiatives designed to facilitate the .
establishment of a national market system. One of
the initiatives was considering “further action with
respectto* * * permitting * * * retransmission of
the entire data stream of {transaction] information
contained in * * * the consolidated system on a
continuous basis by securities information
processors other than [the Securities Industry
Automation Corporation {SIAC")], the current
processor for the consolidated system.” Id. at 44, 43
FR at 4360 (footnote omitted).

¢ See Section 11A(c)(1)(B} of the Act, 15 U.S.C.
78k-1(c)(1)(B). See also Sections 2, 6(a), 8{b)(5), 9,
10, 11A(a){1)(C), 11A(a)(2), 11A(b), 15(c), 15A(a),
15A(b)(6), 17(a) and 23(g) of the Act, 15 U.S.C. 78b,
78f{a), 78{(b)(5), 781, 78j, 78k-1(a)(1)(C), 76k-1(a)(2),
78k-1{b), 780(c), 780-3(a), 780-3(b)(6), 78q(a) and
78w(a); Securities Exchange Act Release No. 15926,
at 30-31, (June 15, 1979}, 44 FR 36912, 36917,

7Securities Exchange Act Release No. 15250
(October 20, 1978) (“Transactions Reports
Release™), 43 FR 50608.

#pub. L. No. 84-29 (June 4, 1975), 89 Stat, 87, [1975)
U.S. Code Cong. & Ad. News 87.

9Rule 17a-15, as adopted on November 8, 1972,
required every exchange and association, and every
broker-dealer not an exchange or association
member which executed transactions in listed
securities not reported by an exchangeor -~
association pursuant to the rule, to file with the
Commission a plan providing for collecting,
processing and disseminating transaction
information in securities registered or admitted to
unlisted trading privileges on ‘an exchange. The rule
also provided that, after January 22, 1973, no person
subject to its provisions could make available
transaction information on a current and continuing
basis except pursuant to such a plan approved by
the Commission. See Securities Exchange Act

.Release No. 9850 (November 8, 1972) (“Adopting

Release”), 37 FR 24172. See also Securities
Exchange Act Release Nos. 9530 (March 8, 1972)
{"First Proposal Release™) and 9731 (August 14,
1972) (“Second Proposal Release”), 37 FR 5761 and

-19148. -

On March 2, 1973, various seli-regulatory

-organizations filed with the Commission a joint

industry plan (“CTA Plan” or “Plan") to govern the
implementation and operation of the consolidated
system. The Plan provided for the creation of the
Consolidated Tape Association (“CTA") to
administer the Plan and for SIAC to act as the initfal
processor for the consolidated system. See .
Securities Exchange Act Release Nos. 9924 (January
3, 1973), 9981 (February 2, 1873), 10026 {March 5,
1973), 10218 (June 13, 1973) (“First Plan Release”),

. 10871 (March 8, 1974) {“Second Plan Release”), 38 °

15 contained procedures permitting any
person whose access to transaction
information disseminated pursuant to an
effective transaction reporting plan is
denied or limited to appeal such action
to the Commission. These procedures 1°
were redundant and in some technical
respects inconsistent with the extensive
procedures set forth in Section 11A(b)(6)
of the Act which govern such denials or
limitations by registered securities
information processors. 11

FR 1121, 3581, 6443 and 15999 and 30 FR 10034, The
Plan was approved by the Commission on May 10,
1974, See Securities Exchange Act Release No,
10787 (May 10, 1974) (“Approval Release"), 39 FR
17799, .

The Plan requires dissemination of transaction
information in “Eligible securities” which are
defined to include: (1) stocks and long-term
warrants listed or admitted to unlisted trading
privileges on the American (“Amex") or New York
(“NYSE") Stock Exchanges on April 30, 1076,.(2)

- stocks and long-term warrants listed or admitted to

unlisted trading privileges on any exchange which,
6n April 30, 1976, substantially meet either Ameox or
NYSE original listing requirements, (3) stocks and
long-term warrants listed or admitted to unlisted
trading privileges on any exchange aftor April 30,
1976, which substantially meet either Amex or
NYSE original listing requiremonts and (4) any right
to acquire any of the securities described in (1)-(3)
which is traded on the same exchange as the
eligible security. See CTA Plan, “Plan Submitted
Pursuant to Rule 17a-15 of Securit{es Exchange Act
of 1934,” § VI, at 19-23, contained in File No, §7=
433.

The Plan provides thaf the consolidated systom
consist, in part, of two networks of information,
Network A and Network B. Network A includos
transaction information from all reporting markets
for eligible securities listed or admitted to unlisted
trading privileges on the NYSE. Network B Includes
transaction information for eligible securitios listed
or admitted to unlisted trading privileges on, or
substantially meeting the listing requirements of, the
Amex, The reporting markets are the Amex, Boston
(“BSE"), Cincinnati (*CSE"), and Midwest (“MSE")
Stock Exchanges, NYSE, Pacific (“PSE") and
Philadelphia (“Phix") Stock Exchanges and over-the
-counter (“OTC") transactions by members of the
National Association of Securities Dealars, Inc,
("NASD") and transactions effected through the
Instinet System operated by Institutional Networks
Corporation (“Instinet"). The Commission has
granted the Intermountain (“ISE") and Spokane
(“SSE") Stock Exchanges exemptions from the
reporting requirements of Rule 17a~15, Securitios
Exchange Act Release Nos, 11385 (April 30, 1975
and 14651 (April 11, 1978), 40 FR 1988 and 43 FR
16852, The Commission also has granted a :
temporary exemption to OTC market makers with
respect to OTC trading in Pacific Resources, Ini.,
Securities Exchange Act Release No. 16454 .
(December 27, 1979), 45 FR —, Redesignation of the
rule under Section 11A(a) of the Act will not affect
the status of these, or any other, exemptions from
Rule 17a-15 which do not directly conflict with a
provision of Rule 11Aa3-1, See note 137, /nfra.

A pilot phase of the consolidated system bogan

‘operation on October 18, 1974 and the entire system

became fully operational on April 30, 1976, Seo

. ‘Transactions Reports Release, supra note 7, at 4-7,

33 n.63, 43 FR at 50606-07, 50611 n.03.

195ee Rule 17a-15(1), as amended in 1974,
Securitiés Exchange Act Release No, 11097
{November 13, 1974), 39 FR 40941,

1 Por example, Section 11A(b)(5)(A) of the Act s -
substantively identical to Rule 17a-16 (i)(1) and
{i)(2) but the Act requires registered securitics

information processors to file a notice of denial with

Footnotes continued on next page
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Similarly, Rule 17a-15 indirectly
imposed certain minimal display
standards on vendors of market
information by requiring any plan filed
by an exchange, association or non-
member broker-dealer pursuant to that
Rule to impose these display standards
on vendors. This indirect procedure had
been utilized because the Commission
did not directly regulate securities
information processors prior to the

. adoption of the 1875 Amendments.
However, because Section 11A{c)(1)
now provides the Commission with
plenary authority to regulate the manner
in which vendors display transaction
information this indirect regulation is no
longer necessary.'? In addition, Rule
17a-15 was limited in its application to
“securities registered on admitted to
unlisted trading privileges onan
exchange,” ** whereas Section 11A(2)(2)
permits the Commission to designate
any security (other than an exempted
securify) as qualified for trading in the
national market system. In response
the Commission determined to proposed

Footnotes continued from last page

the Commission and permits the Commission to
grant stays summarily. In order fo resolve these
inconsistencies, the appeals provisions of the
proposal were limited to actions which were not
reviewable pursuant to Section 11A[b)(5) or Section
19{(d) of the Act. However, the procedures of Rule
17a-15(i) were retained in the proposal of Rule
11Aa3-1 inmodified form because those provisions
are somewhat broader in scope than the provisions
of Section 11A(b){5).

12 Gee Section 11A(c){1) {A) and (B). These display
requirements, currently contained in Rule 178-15,
have been relocated in Rule 11Ac1-2 which was
proposed simultaneously with these amendments.
See Rule 17a-15(b} and Rule 11Ac1-2, Securities
Exchange Act Release No. 15251 (October 20, 1878)
{“Vendor Display Release™}, 43 FR 50615. Rule
11Aas3-1 would, however, continue to contain the
reguirement that any transaction reporting plan
filed pursuant to the Rule provide that transaction
reports or last sale data made available to any
vendor for purposes of display on interrogation
devices be accompanied by a market identifier. Rule
11Aa3-1(b){4). The Commission has adapted Rule
11Acl1-2 simultaneously with the adoption of Rule
11Aa3-1. See Rule 11Ac1-2 Adopting Release, supra
note 4,

#Rule 17a-15(a).

18 See January Statement, supra note 5, at 45486,
43 FR at 4360-61. Since the Commission published
the Transactions Reports Release, the Commission
has also published for comment proposed rule
11Aa2-1 which would establish certain procedures
and requirements for the designation of securities as
qualified for trading in a national market systenw
Securities Exchange Act Release No. 15926 (June 15,
1979), 44 FR 36912. As proposed, the rule
contemplates that certain securities, some of which
are not presently listed on an exchange, will
automatically be designated for trading in a
national market system (defined as tier-ons
securities in that release) and that under the
procédures in the rule other securities may become
designated for trading in a national market system
{defined as tier-two securities). Depending on the
form of Rule 11Aa2-1, if and when adopted, changes
may be required in Rule 11Aa3-1. If so, the
Commission anticipates making conforming
amendments to Rule 11Aa3-1.

amendments to Rule 17a-15 which
would restate the rule in revised format,
address the changes in the Act
discussed above and redesignate the
rule as Rule 11Aa3-1 under the Act.’®

In addition, Proposed Rule 11Aa3-1
explicitly set forth the manner in which
any effective transaction reporting plan
could be amended. The proposal
required that any proposed amendment
to a plan be filed with the Commission,
noticed for public comment and
approved by the Commission prior to
effectiveness.’* However, if the
Commission found that the proposed
amendment was of a technical or
ministerial nature, or, if such action
were Tiecessary or appropriate in the
public interest, for the protection of
investors or the maintenance of fair and
orderly markets, tofacilitate the
establishment of a national market
system or otherwise in furtherance of
the purposes of the Act, the Rule
permitted the Commission to approve an
amendment, on a temporary basis not to
exceed 120 days, upon publication of
notice of such amendment.?? Rule
11Aa3-1 also required a specific
statement regarding the terms of access
to information made available pursuant
to a plan which should conform to the
general standards set forth in Section
11A({b) of the Act.18

B. Retransmission

In addition to these procedural
matters, proposed Rule 11Aa83-1
addressed one substantive matter
concerning the operation of the
consolidated system, those provisions of

the CTA Plan which currently prohibit

3 Rule 17a-15 was adopted prior to the passage of
the 1975 Amendments which spacifically direct the
Commission to facilitate the establishment of a
national market system (Section 11A(a)(2) of the
Act) and grant the Commission plenary authority:
(1) to regulste, among cther matters, the manner in
which securities information processors collect,
process, distribute or publish transaction
information and (2) to ensure the availability of
such information. Sections 11A{c) and
11A{a)(C)(1)(ifi) of the Act, Therefore, the
Commissioa determined to propose Rule 11A23-1
under Section11A of the Act and the other sections
of the Act undef which Rule 17a-15 was originally
promulgated. Ses Transactions Reporis Release,
supra note 7, 2t 10-13, 43 FR at 50507-08, and nole §
supre.

1 Proposed Rule 11A23-1{b)(5). (c)(1) and (c){2).
Since the publication of Rule 11Aa3-1 as & proposal,
the Commission has also proposed Rule 11A23-2
which would establish genetic procedures and
requiremaents for national market system plans. See
Securities Exchange Act Release No. 16410
(December 7, 1979) {“Rule 11A23-2 Release™). 44 FR
72608, Sge also Securities Exchange Act Release No.
15838 (May 18, 1872), 44 FR 30024. If Rule 11Aa3-2 s
adopted, the Commission plans to conform Rule
11Aa3-1 with Rule 11Aa3-2,

3 Proposed Rule 11Aa3-1(c)(3). CF. Section
19{b)(3) of the Act.

*Proposed Rule 11Aa3-1(b){4){vi). Rule 17a~
15(b)(4).

securities information processors from
retransmitting to their subscribers, on a
current and continuing basis, the data
stream of transaction reports contained
in the consolidated system for purposes
of creating a moving ticker display
(“retransmission”).

1. Background of the Retransmission
Prohibition

The concerns raised by
retransmission primarily arise from the
manner in which transaction
information is disseminated through the
consolidated system and the method of
financing that system. Since the full
implementation of the consolidated
system on April 30, 1878, transaction
information has been disseminated to
vendors and their subscribers by two
means, a "high" speed data stream
containing all transaction information
disseminated through the consolidated
system and two “low” speed data
streams, designated Network A, which
includes transaction information
regarding NYSE listed securities, and
Network B which includes transaction
information on all other reported
securities.?® Securities information
processors who are engaged in the
business of disseminating transaction
information (“vendors™} * are permitted
to use the ransaction information they
receive to create a data base from which
their subscribers can, upon separate
inquiry, recall transaction and other
information for display on interrogation
devices. In addition, transaction
information is distributed over the low
speed data streams for purposes of
display on moving tickers via
nationwide networks of low speed data
transmission lines provided to CTA by
Western Union (“ticker networks™}).®

¥ FPor & mote complele description of those
sscurities included in Networks A and B, seepote 9,
supra.

®Rule 11A23-1{a)X12). as adopted, defines the
term “vendor™ to mean: any securities information
processor engaged in the business of disseminating

. transaction reports or last sals data with respect o

transactions {n reported securities to beokers,
daalers or investors on & real-time or other coerent
and continuing basis, whether through an electronic
commun{cations netwock, moving ticker or
interrogation device.

3 The ticker networks provide information to
moving tickers at the rate of 500 characters per
minute, the genarally accepted maximum speed at
which a linear wall display of this information
would be readable. As a result of this speed «
limitation, during petiods of active trading. complete
transaction information cannot be disseminated
without considerable delay. Therefore, the CTA has
adopted procedures whereby during such periods
certaln information. such as a transaction’s volume,
is deleted from the relevant low speed data stream,
but not the high speed data stream. Despite these
measures, the ticker networks often report
transactions several minutes after they ave reported
on the high speed data stream. It has been argued

Footnotes continued on next page
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The CTA Plan prowdes, in effect, that
any moving ticker, regardless. of the
device on which displayed (e.g., on an
mterrogatxon device or on a separate |
wall unit) only be supplied data directly
from these ticker networks,?? This
provision is commonly known as the
retransmission prohibition.

In order to defray some of the costs of
collecting, processing and disseminating
transaction information, the CTA Plan
requires vendor subscribers to pay a fee
directly to the CTA for the receipt of
transaction information. The CTA
presently assesses fees on the basis of
the number of display and interrogation
devices used by a subscriber.?* The _
highest CTA charge to a subscriber is
for receiving transaction information on
a ticker tape device furnished by the
CTA with information supplied through
a ticker network; a lesser CTA charge is
imposed if transaction information is
displayed on a movmg ticker devxce

Footnotes continued from last page

that the flexibility of interrogation device cathode
ray tube terminals would permit a vendor creating a
moving ticker from the high speed data stream to
avoid these delays or at least include deleted
information without incurring further delays. See
text accompanying notes 27-28, infra. In addihom
the CTA has approved certdin types of moving -
tickers which display transaction information only
with respect to selected securiﬁes Because the
retransmission prohibition requires that these
“selective” moving tickers be supplied data from the
ticker networks, they are subject to the same delays
and deletions as are moving tickers displaying
transaction information for all securities on the
networks. If vendors are permitted to retransmit
data to create a selective moving ticker, such a
display would not be delayed, even if information
were displayed at 900 characters per minute.
Transactions Reports Release, supra note 7, at 29
n.55, 43 FR at 50810 n.55. See generally id. at 7 n.12
and 15-16, 43 FR at 50809 n.12 and 50610. -

22G8pe CTA Plan, supra note 9, § VIII(b), at 28
("Vendors will not be permitted to retransmit on a
continuous basis the consolidated last sale prices
received by them, except as may be incidental to
the operation of approved interrogation devices or
display devices."); § V(e), at18, (“Consolidated last
sale prices shall be made availableto * * *
[vlendors * * * by means of a high speed line * * *
for the purpose of servicing approved interrogation
devices * * * and not for the purpose of furnishing
a ticker display."). The CTA does, however, provide
a delayed dissemination service which is not
subject to this restriction. Persons receiving this low
speed data stream (which is delayed 15 minutes and
so identified} are permitted to retransmit without
restriction and subscribers ultimately receiving the
information are not required to  pay subscriber
charges to'the CTA.

2 A subscriber pays the. CTA a first unit charge
for the first ticker as well as for the first
interrogation device. If an interrogation device is
capable of displaying a moving ticker, two fees are
assessed: one for the moving ticker and one for'
receiving transaction and other information through
the interrogation device itself. A subscriber pays an
additional, lesser charge for each additional ticker
or interrogation device. The fees to the CTA are in
addition to the fees subscribers pay to vendors for

'

" furnishing particular ticker display or interrogahon

devices. Vendors are aléo required to pay various -
charges to the CTA for receipt of transaction -
information from the high speed data stream.

furnished by a vendor (e.g, on a
separate wall unit or through an
interrogation device); and the smallest
CTA charge is for receiving transaction
information through an mterrogatxon
device upon separate inquiry, which
information is supplied over the
vendor’s communication system.2*

The retransmission prohibition has
been contained in the CTA Plan since its
initial filing with the Commission in
1973. In a release commenting on the
Plan, the Commission determined not to -
object to the inclusion of the
prohibition % noting four potentially
harmful effects which might result from
retransmission. First, because vendors

" might concentrate their marketing
. efforts on easily accessible, more

profitable urban areas thereby leaving
service to more remote, less profitable
areas to the CTA, the CTA might be
forced to increase.its general level of
charges which might in turn threaten the
financial viability of the ticker networks,
Second, because vendors would be free
to charge rates for the provision of
moving ticker displays which differ from
the ratescharged by the CTA, the
financial viability of the ticker networks
might be threatened and the
dissemination of transaction information
to distant locations thereby impeded.
Third, there might be a deterioration of -
ticker reliability because vendors might

* not maintain sufficient back-up systems.

Fourth, there might be a loss of direct
regulatory oversight by the Commission
because vendors were not then subject
to express Commission regulation.?®

2. Reuters’ Request

In 1976, the Commission received a
letter from Reuters Limited
(“Reuters”) # requesting the .
Commission to eliminate the
retransmission prohibition. Reuters
propbsed to offer its subscribers a new

. service, a moving ticker in a novel

format created from the high speed data
stream which would not be subject to
the delays and deletions to which the
ticker networks are subject. The

24These CTA charges are uniform throughout the ~

continental United States.

25 See Second Plan Release, supra note 9.

26 1d, at 8-10, 39 FR at 10035-36. See Transaclions
Reports Release, supra note 7, at 18-19, 43 FR at
50808-09. The 1975 Amendments eliminated the
Commission's concern regarding its regulatory
jurisdiction with respect to the retransmissxon issue.
See id. at 12-13, 43 FR at 50607.

" .%Letter from Phillip Siegel, Reuters to the
Securities and Exchange Commission (“SEC"),
dated February 4, 1976, and letter from Dennis J.

_ Block, Weil, Gotshal & Manges, to Bart Friedman,

Division of Market Regulation, SEC, dated Febiuary
4, 1976. These letters are contamed in Fxle No S7-
620, -

Commission published Reuters’ letter 2*

- and in response received comments

from the CTA, Reuters and four
vendors.”’Thxs commentary raised
many of the concerns discussed by the
Commission in its release commenting
on the retransmission prohibition'in the
CTA Plan,®®

In addition to these concerns,
commentators discussed the compaetitive
implications of the prohibition. Reuters
argued that the prohibition inhibited
competition in distribution and display
services by, among other matters, (1)
raising the cost of entry through -
requiring high and low speed receptor
mechanisms, (2) precluding any
competition in the distribution of
transaction information for display on
moving tickers, and (3) limiting
innovation in the display of that
mformatxon.”ln contrast, others argued
that removing the prohibition would
permit Reuters to begin retransmissipn
before other vendors and would enable
Reuters to avoid certain costs already
incurred by other vendors. In addition,
these commentators argued that, if
retransmission were permitted, those
vendors which both distribute and
display market information would have
a marketing advantage over vendors
only providing ticker display services

. because integrated vendors could

nmarket their services as a package with
interrogation services. They also argued
that the demise of the ticker networks

28 See Securities Exchange Act Release Nos. 12101
(March 3, 1976) and 12318 (April 6, 19760), 41 FR
10499 and 15924,

29 See Letter from Richard Brandt, President,
Trans-Lux Corporation (“Trans-Lux") to George A,
Fitzsimmons, Secretary, SEC, dated March 29, 1076;
Letter from M. Sumner, Securities Industry Lialson,

_ Information Systems Division, Bunker Ramo

Corporation (“Bunker Ramo"}, to Goorge A,
Fitzsimmons, Secretary, SEC, dated March 31, 1076;
Letter from Francis J. Palamera, Chafrman, CTA, to
George A. Fitzsimmons, Secretary, SEC, dated April

- 28,1976 (“1976 CTA Letter"); Leottor from Donnis J.

Block, Weil, Gotshal & Manges, to Eric C. Littlo,
Division of Market Regulation, SEC, dated May 21,
1976; Letter to Desmond Maberly, Reuters, from Catl
Bolton, CTA, dated August 3, 1876; Letter to CTA
Legal and Policy Committee, from George W.
Hernan, Vice President Business Planning, GTE
Information Systems, Inc. (“GTE"), dated August 11,
1976; Letter to Robert J. Birnbaum, Chatrman, CTA
Legal and Policy Commiftee, from Richard Brandt,
President, Trans-Lux, dated August 12, 1976; Lottor
to Carl Bolton, CTA Legal and Policy Commitiee,
from George H. Levine, Vice President, Quotron
Systems, Inc. (“Quotron™), dated August 13, 1976;
Letter to CTA Legal and Policy Committee, from
Desmond Maberly, Assistant Manager, North

_America, Reuters, dated August 13, 1976; Lotter to

CTA Legal and Policy Committee, from Carl L.
Bolton, CTA, dated August 16, 1976, These lottors
are contained in File No. $7-620. See Transactions
Reports Release, supra note 7, at 21-24, 43 FR at
50609.

% See text accompanying notes 25-20 uupra‘

3 See note 61, infra. *
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might leave them without a source of
information for their displays.32

These commentators also argued that
the removal of the retransmission
prohibition would erode the present
equality of access to transaction
information among brokers, dealers, and
investors. Because of the unitary nature
of the ticker networks, all moving
tickers in the same network currently
receive transaction information at the
same time 3 and in the same format, .
including the deletion of certain
information during periods of active
trading.? Permitting retransmission
might allow a vendor receiving the high
speed data stream to display transaction
information on a moving ticker prior to
its display on a moving ticker fed by a
low speed data stream, and possibly to
include material deleted from that
stream. Thus, subscribers to the various
sources of transaction information
would receive varying information at
different times.3"

Finally, there was some dispute about
whether the ticker networks were of
sufficient value fo employ regulatory
- (and possibly anti-competitive)

measures fo ensure their continued
existence. The CTA argued that the
networks were important because they
* provide the complete and official record

of transactions and a means to supply
all investors throughout the country with
identical transaction information. In
contrast, one vendor argued the ticker
networks are outmoded, redundant with
more efficient vendor systems and
should utimately be entirely replaced by
the high speed data stream,3¢

3. Transactions Reports Release. In
the Transactions Reports Release, after
reviewing the prior history of the
retransmission issue,3? the Commission

Initially determined that the prohibition
against retransmission may have anti-
competitive effects which are not necessary
or appropriate in furtherance of the purposes
of the Act. The prohibition, in effect, requires
that vendors providing interrogation devices
which also display a moving ticker pay for
the maintenance of duplicative and
redundant data transmission lines and
receptor mechanisms * * * (and) may
impede the development of innovative
moving ticker displays * * *.3®

The Commission therefore proposed
to eliminate the retransmission )
prohibition. However, the Commission
also concluded “that the ticker
network(s are) an important mechanism

32]d. at 24-27, 43 FR at 50609-10.

3 But see note 21, supra and notes 64-81 infra.
34 Seenote 21, supra.

35 [d. at 28-29, 43 FR at 50610,

36]1d. at 23-30, 43 FR at 50610.

371d. at 13-30, 43 FR at 50608-10.

3%[d. at 31, 43 FR at 50611.

for dissemination of market information
and should be retained. (They) provide
* * * 3 means whereby investors,
brokers, and dealers can obtain current
[transaction information] at a
reasonable price' regardless of their
geographic location.®® Therefore, the
Commission proposed that Rule 11Aa3-
1 permit exchanges and associations to
impose, by means of effective
transaction reporting plans, certain
conditions on vendors seeking to
retransmit transaction information:

(1) In order to ensure the ongoing
viability of the ticker networks as a
means of providing widespread
dissemination of transaction
information, the Commission proposed a
subscriber charge condition
(*Subscriber Charge Condition") which
would permit the CTA to require
vendors to ensure that CTA charges for
the display of transaction information
on moving tickers are collected.*

(2) In response to concerns regarding
equality of access to transaction
information, the Commission proposed a
synchronization condition
{*Synchronization Condition") which
would permit exchanges or associations
to require vendors to ensure that
“transaction reports which are
retransmitted for display on moving
tickers are displayed at substantially the
same rate as reports distributed for
display on moving tickers directly by a
plan processor.” 4!

(3) Finally, in response to concerns
rgarding the accuracy and reliability of
retransmitted transaction information,
the Commission proposed an accuracy
and reliability condition (“Accuracy and
Reliability Condition") which would
permit exchanges or associations to
require vendors to ensure that “‘any

- securities information processor which

retransmits transaction reports for
display in moving tickers maintains
procedures and facilities sufficient to
ensure that such display in accurate and
reliable.”¢*

II. Comments Received in Response to
the Transactions Reports Relcase

In response to its proposal of Rule
11Aa3-1, the Commission received
comments from the CTA * and four

3 [d. at 30, 43 FR at 50610,

% proposed Rule 11An3-1(e){1). See Transactions
Reports Release, supra note 7, at 15,32, 51, 43 FRat
50608, 50611, 50614.

41 proposed Rule 11Aa3-1{e)(2). See Transactions
Reports Release, supra note 7, at 15, 32 n.61, 51,43
FR at 50608, 50611 n.61, 50614,

“Proposed Rule 11Aa3-1(e}(3). See Transaclions
Reports Release, supra note 7, at 15, 32, 51,43 FR at
50608, 50611, 50614.

“Letter from Robert C, Hall, Chalrman, CTA. to
George A. Fitzsimmons, Secretary, SEC, dated

vendors,*! oneexchange ** and one
individual.*¢ Although the commentators
provided limited technical comments on
the procedural provisions of the Rule,*”
virtually all of the commentary focused
on retransmission.*®

° A. General Comments and Subscriber

Charge Condition

1. Comments. Most of the commentary
concerning retransmission focused on
the need to maintain the ticker networks
through the retransmission prohibition
and the efficacy of the Subscriber
Charge Condition in ensuring the
financial integrity of the networks. The
CTA and Trans-Lux again argued that
the retransmission prohibition furthered
the goals of the Act by ensuring the
ongoing viability of the ticker networks,
which in turn provide widespread -
availability of transaction information at
areasonable cost.**In addition, the CTA
argued that the ticker networks provide
other unique benefits such as market
center broadcasts of ex-dividend and
other so-called administrative
information, dissemination of
transaction information 15 minutes

January 11, 1979, (*1979 CTA Letter™), contained in
File No. S7-758.

4 Letter from Jerome M. Pustilnik, Chairman of
the Board, Instinet, To George A. Fitzsimmons,
Secretary, SEC, dated December 27, 1978 (“Instinet
Letter™): Letter from Robert M. Steinberg, Executive
Vice President, Quotron, to George A. Fitzsimmons,
Secretary, SEC, dated October 18, 1978 {*Quokron
Letter™}): Letter from Lawrence Entel, Assistant
House Counsel. Reuters, to SEC, dated April 18,
1979 (*1979 Reuters Letter™); Letter from Lawrence
Entel, Assistant House Counsel, Reuters, to SEC,
dated December 21, 1978 (“1978 Reuters Letter™);
Letter from Richard Brandt, President, Trans-Lux, to
George A. Fitzsimmons, Secretary, SEC, dated
December 11, 1978 (“1978 Trans-Lux Letter”). These
fetters are contained in File No. S7-738.

4 Letter from Joseph W. Sullivan, President.
Chicago Board Options Exchange, Inc. {*CBOE"), to
George A. Fitzsimmons, Secretary, SEC, dated
December 19, 1978 (“CBOE Letter”), at 24,
conlalned in File No. S7-758.

“]etter from Clyde A. Kelley, President, Clyde A.
Kelley, Inc., {*Kelley™). to George A. Fitzsimmons,
Secretary, SEC, dated December 8, 1978 (“Kelley
Letter™), contained in File No. S7-753.

41See text accompanying notes 106-137, infro

“41n addition, CTA reaffirmed and Instinet and
Reuters referred to their earlier comments on
retransmission. 1979 CTA Letter, supra note 43, at
2-3, citing. 1976 CTA Letter, supra note 29, and
Letter from the Amex and NYSE to the SEC, re:
Industry Plan Submitted under SEC Rule 17a-15,
dated June 1, 1973 (*1973 Amex/NYSE Letter™),
contained in File No. S7-433. Instinet Letter, supra
note 44, at 2 n.*, ciling. Letter from Richard H. Paul,
Paul, Weiss, Rifkind, Wharton & Garrison (*Paul
‘Welss™). to Ronald F. Hunt, Secretary, SEC, dated
May 19, 1972 Letter from Richard H. Paul, Paul,
Welss. to Ronald F. Hant, Secretary, SEC. dated
April 6, 1973; Letter from ———, to0 . dated
Octlober 8, 1974: Letter from Richard H. Paul, Paul,
Welss, to the SEC, dated January 21, 1975, 1978
Reuters Letter, supranote 44, at 2, ¢iting Reuters”
eatly correspondence. See notes 27 and 29 supra.

*See 1979 CTA Letter, supra nole 43, at 6-10;
1978 Trans-Lux Letter, supra note 44, at 2-6.
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delayed at a minimal charge,®
widespread distribution-of information
on eligible regional securities and high
reliability from beneficial duplication of
CTA and vendor distribution systems, |
which justify the continued maintenance
of the ticker networks even by means
which are arguably anticompetitive.5! To
the contrary, Instinet argued that the
Subscriber Charge Condition is
“anticompetitive in the extreme”

because it is only designed to protect the
ticker networks, “the principal .
purpose[s]” of which are “to advertise
and encourage the buying and selling of
securitieg * * ¥ 52

The CTA and Trans-Lux ® further -
argued that the Subscriber Charge
Condition would not be sufficient to
maintain the viability of the ticker
networks. The CTA argued that, if
vendors were permitted to retransmit
transaction information for display in a
moving ticker, subscribers “to such
retransmission services cannot be
expected to passively continue payment
of the CTA charges in order to subsidize
CTA’s nationwide networks in addition
to the fees charged by retransmission
vendors for their services.” %4 As a
result, the CTA’s revenues would be -
reduced and the CTA would be forced
to raise remaining subscriber charges.or
abandon the networks.* In addition, the

4

80See 1979 CTA Letter, supra note 43, at 10-12,
14-15, 19-20. In addition, Trans-Lux argued that any
anticompetitive aspects of the retransmission
prohibition were not significant because vendors
were still at liberty to compete in the manner of
display of information. 1978 Trans-Lux Letter, supra
note 44, at 3-5.

81 See text accompanying note 38, supra.

2 Instinet Letter, supra note 44, ats.

83Trans-Lix also argued that the only real effect
of retransmission would be anticompetitive. It
would allow one vendor to enter the field
immediately with the advantage of.avolding certain
development costs which other vendors have
already incurred. See 1978 Trans-Lux Letter, supra
note 43, at 4; text accompanying notes 31--32 supra,
and notes 94100, infra.

541979 CTA Letter, supra note 43, at 6-7 (footnote
omitted),

5 The CTA also argued that, if it is permitted to
collect the Subscriber Charge from customers of its
competitors, it would no longer be acting as a
neutral processor of information as contemplated by
the Act. 1979 CTA Letter, supra note 43,’at 34 n. 28.
While the Commission understands that the Act

requires the Commission to ensure that all exclusive .

processors, such as-the CTA, act on a neutral basis,
see Sections 11A(b)(3), 11A(c)(1)(B) and 11A(c)(1)(C)

of the Act, the Commission does not believe such .
neutrality should prevent emerging competition
which does not threaten the goals of the Act that
neutrality was intended to further.

The CTA further argued that even if it is capable
of collecting the Subscriber Charge, the only result
would be that broker-dealers will pay more for .
tmnsaclion information because “competitive
pressures” will force'broker-dealers to subscribe to
retransmitted data even though the data will only
provide “minor” improvements over the information
presently available. 1979 CTA Letter, supra note 43,
at g n, 9 cont, at 10. Even assuming that

',

CTA seemed to suggest that because

*most vendors would concentrate their

marketing efforts on low cost, urban and

- eastern.areas, the particular revenues

lost from the networks would tend to be

.those providing a geographic subsidy to

more remote users."®
-If retransmission were allowed, CTA

. further argued that preservation of the -
“ticker networks required it to collect its
.full charge, including the costs of

Western Union circuitry, from vendors’
subscribers because the existence ‘of
lower.charges to subscribers to
retransmission services would create a
disincentive to using the ticker
networks.5” While Quotron and Reuters

- did not.object to a Subscriber-Charge

Condition, they argued that the charge
should be reduced to reflect cost savings
to CTA resultmg.from vendors provxdmg
distribution services previously
provided by:CTA. %8

2. Commission Response, Sections
11A{a)(1)(C)(iii) and 11A(c)(1)(D) of the
Act set forth as an objective of the
national market system that transaction
information should be made available to
brokers, dealers and investors. In
addition, Section 11A(c){1){B) of the Act
specifically;authorizes the Commission*
“to assurethe prompt, accurate, reliable,
and fair * * * distribution” of
transaction information. The Act also
contains broad, overriding statutory
mandates to facilitate the establishment
of a national market system with due
regard for the necessity and propriety of
any burdens on competition.5?

In balancing these goals of the Act
and the often-conflicting views of
commentators as to whether the
purposes of the Act are furthered or
impaired-by the retransmission
prohibition, the Commission hag
concluded that the prohibition
unnecessarily inhibits competition

‘among vendors in the distribution and

display of transaction information
without offsetting benefits which are in

retransmission services will increase total costs to
the securities industry, the Commission is satisfied,
at present, that, if broker-dealers are-willing to
subscribe to retransmission services, competitive
pressures will ensure that vendor charges
reasonably reflect the value of the services
provided.

* %68ep 1979 CTA Letter, supra note 43, at 7 n. 7.
See also 1976 CTA Letter, supra note 29, at 14. CTA
further argued that “there is no assurance that
vendors would provide retransmission services -
except as part of a costly package including
interrogation services.” 1979 CTA Letter, supra note
43, at 15-16, See id. at 15-17, 29 n, 26. See note 62, .

' infra.

57See 1979 CTA Letter, supra note 43, at4 n. 5.

8 See Quotron Letter, supra note 44, at 4; 1978
Reuters Letter, supra note 44, at3-4.

59 See Sections 11A(a)(2) and 23(a) of the Act.

furtherance of the purposes of the Act.50
The prohibition inhibits entry into the
field by requiring vendors to maintain
decentralized processing capabilities at
each ticker display site and inhibits
innovation by effectively precluding
innovative display formats and more
timely display of transaction
information.%! However, the
Commission also continues to believe
that the ticker networks presently
provide valuable services to the
investment community and should be

preserved because the networks permit

brokers, dealers and investors to obtain
current transaction information at
reasonable prices, regardless of
geographic location.®2 Therefore, while
the Commission believes that the
retransmission prohibition should be
eliminated, it has also concluded that
the Subscriber Charge Condition should
be retained in order to ensure the
continued existence of the networks.

As adopted, the Rule should
encourage the prompt distribution of
trangaction information by authorizing
vendors to employ existing high speed
distribution systems and by providing a
competitive incentive to innovate further
in distribution techniques. At the same
time, the Subscriber Charge Condition in
the Rule pérmitting the CTA to continue °
to levy charges on retransmission
subscribers should reduce or eliminate
thé concerns raised by the
commentators that the ticker networks
might be destroyed, Rather, that
Condition should allow the ticker
networks to provide fair and *

60 See Transactions Reports Release, supra note
7, at 30, 43 FR at 50610-11.

1 For example, if a vendor sought to croato a now
type of display format for use by the vendor's
subscribers, the vendor could not reformat the
transaction information recefved over the high

. speed data 5tream and then retransmit the

reformatted data to the vendor's subscribers,
Instead, the vendor (and by fmplication the vendor's

_ subdcribers) would have to incur the expense of

making each one of the-vendor's display terminals
capable of reformatting incoming transaction
information over the low speed ticker natworks,

82 See Transactions Reports Release, supra note
7, at 31, 43 FR at 50611, Preservation of the ticker
networks means that subscribers will not be forced
to accept a “costly package” of services froma .
retransmission vendor. See note £6, supra.

In finding that the ticker networks should be
preserved, the Commission is not, as suggested by
one commentator (see Quotron Letter, supra note
44, at 3), seeking to preserve the CTA networks por
se. Rather the Commission is simply recognizing
that at present the ticker networks are the primary
method of ensuring widespread distribution of
transaction information at a nominal fee. Indeed,
the Commission notes that virtually all of the
benefits cited by the CTA, see, £.9. toxt
accompanying notes 49-51, supra, as being unique
to the ticker networks are also provided by vendors
over their communications systems to users‘of
interrogation devices. In the future, transaction.
information distribution systems which supplement
or replace the ticker networks may evolve.
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widespread distribution of transaction
information at a reasonable cost to
brokers, dealers and investors no matter
where they are located. While the
Commission understands the concern
expressed by the CTA that vendor
subscribers receiving retransmitted
moving ticker displays might refuse to
pay CTA charges equal to those
imposed on subscribers to the ticker
networks, the Commission has no basis
to conclude that such an event would
necessarily occur. Moreover, even if
ticker network revenues were to decline
as a result of either differential charges
{as between subscribers receiving a
retransmitted ticker and a CTA
generated ticker) or as a result of loss of
ticker subscribers, the Commission
believes the CTA would be able to
maintain the ticker networks because of
resultant cost reductions. Finally, if
retransmission were to threaten the
existence of the ticker networks, the
Commission would consider appropriate
regulatory responses at that time,

With respect to the concern of certain
commentators that, if retransmission
were to result in cost savings to the
CTA, vendor subscribers should pay a
reduced fee to the CTA which reflects
those cost savings, the Commission
believes it is premature fo reach any
conclusion at this fime. Implementation
of the Subscriber Charge Condition will
require the participants in the CTA to
agree upon and file an amendment to
the CTA Plan.63 Such an amendment
would be considered under the
procedures prescribed by the Rule and
would provide an opportunity for all
interested parties to comment on the
specific amendment in light of the Rule's
adoption.

B. Synchronization Condition

1. Comments. Rule 11Aa3-1(e)(2), as
proposed, would have allowed an
exchange or association, by means of an
effective transaction reporting plan, to
condition retransmission upon an
undertaking by vendors to ensure that
subscribers receive transaction
information at substantially the same
display rate (ie., at so many -
transactions or characters per second)
as subscribers to the ticker networks.®
In commenting on this provision, Trans-
Lux argued that it is an important
objective of the Act that “[a]ll

63 The CTA Plan provides that “[a]ny additions,
deletions or modifications in .
any * * * charges * * * shall be established by
amendment to the Plan * * *." CTA Plan, supra
note 9, § XI(c), as amended May 1976, at 20. Eg.,
Securities Exchange Act Release No. 15253 (October
20, 1978), 43 FR 50520 {publishing for comment CTA
Plan amendments regarding, among other matters,
certain charges).

€4 See text accompanying notes 4041 supra.

subscribers receive identical data,
identically sequenced, at the identical
time."  The CTA concurred, noting *[a]
potential ambiguity” in the -
Synchronization Condition,% which
refers to display of transaction reports
at the “same rate,” not the “same time,”
and might therefore "be read to require
mere synchronization of the frequency
at which any transaction reports

appear * * * without regard to whether
any such report relates to the same
transaction report being displayed at the
same time by any other (vendor)

system * * *." % The CTA argued that
a more stringent requirement, display of
transaction information at the same
time, “is essential to (the Condition's)
objective" *because otherwise “a
retransmission service could display a
report of a particular transaction at a
time significantly earlier than that at
which the same report is displayed by
the comparable CTA moving ticker.” ©
The CTA further argued that the more
stringent requirement should include a
“performance standard” which would
require “the simultaneous appearance of
price changes on all moving tickers."
The CTA believed that vendor
compliance with such a performance
standard and the CTA surveillance of
thét compliance would be technically
and economically difficult " unless
retransmission were limited to the low
speed data streams.?™ Moreover, the
CTA argued that limiting retransmission
to the lowspeed data streams would not
destroy the benefits of allowing
retransmission, notably increasing “'the
arena for vendor competition,” " and
ensuring that “each investor * * * (is
on) an equal footing with respect to this
fundamental type of information" **
which provides investors with an
important “feel for the market.” 7*

1978 Trans-Lux Letter, supnz note 44, at 5. See
1979 CTA Lelter, supra note 43, at 23-34, Appendix
t0 1979 CTA Letter, id., (“1979 CTA Letter
Appendix™), at 8-10. i

1979 CTA Letler, supranote 43, at 5n.6.

$71970 CTA Letter Appendix, supranole 65, at 8
{emphasis deleted).

/d,

®Jd. at9.

71979 CTA Letter Appendix, supra note 65, at 29.

1/d. at 20-31.

1d, at 31-32.

Bd. at 33.

MId, at 29, !

B [d, at 28. The CTA further argued that even
though subscribers to interrogation davices supplied
by the high speed data stream can obtain the same
information more quickly than subscribers to the
ticker networks, this disparity “does not render the
display controversy moot" because a ticker
provides a “[eel for the markeL."” Moreover, the CTA
argued that the avatlability of interrogation services
*lessens the need for more rapid display™ of
transaction information on tickers and “reinforces
the need to preserve the {ticker networks’) * * ¢
contribution towards market information
equality * * *." Id, at 28 n.25.

In contrast to the Trans-Lux and the
CTA positions, Instinet, Quotron and
Reuters argued that even the less
stringent Synchronization Condition
proposed by the Commission (7.e., that
transaction information be displayed at
substantially the same rate) imposes
additional costs on vendors which
would discourage vendor entry and
innovation with respect to distribution’
of transaction information and wounld
eliminate some of the benefits of
retransmission.?®

Instinet argued that

[t}he * * * objective of disclosure must be
to disseminate [transaction information] just
as rapidly and completely [} as possible.

* » * Lt ] : 4

The spur of competition among vendors will

achieve that objective. Slowing the reporting
pace of vendors to the low speed pace * * *

will achieve the opposite.™

Reuters argued that

[i]n effect, requiring any vendor to
retransmit transaction reports at the same
rate as the CTA ticker networks is like
making the slowest means of retransmission,
Western Union circuitry, the standard to
which all vendors must slow down their
display of {transaction) information. Such a
result will foster stagnation among vendors
with respect to the development of
communications facilities designed to
quicken the development of that system and
will eliminate a significant potential area of
competition among vendors.™

Quotron argued that

[i]t may be argued by some, that to create a
display of moving ticker faster than the
current displays would produce at best an
unreadable blur. [*] It seems to us that this is
a speclous argument on two counts: {1} * * *
A moving ticker display, posting one more
transaction per second than the current ticker
during a busy period will have significantly
less latency the longer the duration of the
busy period* * *[and] (2)* * * the
regulatory process should not presume the
outcome of technical innovation. If* * *(a
faster but readable display) cannot be
achieved today, the rule should be revised to
permit the possibllity so that therebe a
motive for vendors to compete on the basis of
improved service.®

2. Commission Response. The
Commission proposed the

Tnstinet Letter, supra note 44, at 5-10: Quotron
Letter, supra note 44, at 2-3; 1978 Reuters Letter,
supranole 44, at 7-9.

T instinet's reference to the completeness of
transaction Information is apparently to the fact
that during periods of active trading various
information is deleted from the low speed data
streams. The high speed data stream, which vendors
might use for their retransmission sezvices, does not
Involve such deletions. See note 21, supra. and 1979
CTA Letter, supra note 43, at 26-28.

MInstinet Letter, supra note 44, at 9, 10
71978 Reuters Letter, supra note 44, at 9.
9 See note 21, supro.

4 Quotron Letter, supra note 44, at 3.
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Synchronization Condition in order to
provide some minimal degree of .
synchronization in the presentatlon of
transaction information on moving
ticker displays, while still permitting
vendors to utilize the advantages of high
speed transmission in terms-of the
content of their displays (i.e.,, permitting
more complete data to accompany each
transaction report) and the timeliness of
data presentations on selective moving
tickers.®2The Commission bad
considered a more stringent standard,« as
proposed by the CTA;% but such a
standard, as CTA recognized, is

technically and economlcally difficult to

satisfy, involves difficulties in
monitoring compliance and precludes
the principal benefits of retransmission.
After consideration of the commentary,
the Commission has determined thatno-
Synchronization Condition should.be
included in the Rule, Neither the
Condition as proposed nor the more
stringent version suggested by the.CTA
can ensure that all vendor subscribers
receive transaction information at the -
same.time. Subscribers to interrogation
devices, which receive transaction
information over the high speed data

stream, receive-transaction mformatlon .

in certain securities more quickly than
over the ticker networks and that
infomation is more complete ‘than that
furnished subscribers to the ticker
networks.’

On balance, the Commxssxon does not
believe that the “feel for themarket)” if
any, provided by the ticker network
requires that the distribution of
transaction information be retarded
simply’to ensure simultaneous receipt of

transaction information available overa*

moving ticker, as opposed to other more
timely sources. Moreover, in light.of the
" importance of this information to ’
brokers, dealers and investors, the
Commission does not believe it should
impose regulatory restraints which
preclude the dissemination of that
information as promptly as possible.

C. Accuracy and Reliabii}ty Condition

1. Comments. In various comment
letters prior to the Transactions Reports
Release, the CTA had expressed some -
concern that vendors might not
adequately ensure the accuracy and
reliability of ticker service if allowed to
retransmit transaction information.® In
response, the Commission proposed for
comment the Accuracy and Reliability
Condition in Rule 11Aa3-1(f)(3) which
would have permitted a transaction

82See note 75, supra.

8 See text accompanying notes 68-75, sxymz.

4 See, e.g., 1976 CTA Letter, supra note 29, at 17-
18; 1973 Amex/NYSE Letter, supranole 48, at 8-9,

reporting plan to condition
retransmission on vendors undertaking
to.ensure the accuracy and reliability of
their dissemination systems.

In commenting on this provision of the
Rule, Instinet argued that competitive
pressures alone should ensure adequate
accuracy .and reliability.® Instinet noted

.that “{i]ln today’s competitive securities

industry, no broker, dealer or

institutional investor will long make use*

of and pay for a vendor device which

does not supply-an accurate and reliable
display of” transaction information.® To
the contrary, in support of the Accuracy
and Reliability Condition, the CTA went

-8o far as'to suggest that

Confining retransmission to the low speed
lines and prohibiting {vendors from
combining their high and low speed services’
into a single information feed) * * * might be
appropriate methods-to achieve the reliability

_of vendor displays contemplated by the

(Accuracy andR]eliabilityA[C]cndition;"’

2. Commission Response. The
Commission understands that, at the
present time, the CTA has not imposed
any formal or informal accuracy or
reliability standards on vendors in
connection with either their
interrogation device services or their
moving ticker displays. To the contrary,
the CTA has relied upon competitive
pressures to ensure minimum levels of
acguracy and reliability in the
dissemination and display of market
information. %8 Absent.some showing of a
unique need for accuracy and reliability

. standards-with respect to

retransmission for ticker displays, the
Commission does not perceive any
reason to permit the imposition of an
Accuracy. and Reliability Condition only
on that type of service.

Moreover, given the apparent
hesitancy of the CTA to impose
accuracy and reliability-standards on

-vendors providing information for use

on interrogation devices, it would not
appear that such regulation is necessary
at this time, Accordingly the -
S ———————— \\

& Instinet Letter, supra note 44, at 10-11.

s/d, at11.

11979 CTA Letter, supra note 43, 20n 15. See id.
at 5, 19-20. The CTA noted that

[i]n any event, the need for reliability can be
expected to lead CTA to insist that vendors upgrade
their facilities in order to provide the requisite
excess capacity needed to avoid the kind of delays
initially experienced by some vendors in connection
with the dissemination of guotatmn mformatxon

Id. at20 n.15.

®*For example, soon after the adoption of Rule
11Ac1-1, certain vendors experienced delays in
providing quotation information to their subscribers.
However, pressures from vendor subscribers, the
CTA, the Consolidated Quotation Plan participants
and the Commission were apparently sufficient.to _
cause these vendors to eliminate many of those
problems within a very short time period,

.

Commission has eliminated the
Accuracy 'and Reliability Condition,

In adopting the Rule without this
condition, the Commission is not
suggesting that accuracy and reliability,
which are explicit goals of the Act,® are
unimportant. Rather, the Commission is
deferring a decision on the necessity of
such a Condition pending the
submission of an actual plan
amendment and a clear demonstration

- of a need for such standards.®If, in the

future, the CTA determines that.the
level of accuracy and reliability is not
sufficient to meet the purposes of the
Act, the Commission is prepared to
reconsider an Accuracy and Reliability
Condition and an appropriate
amendment to the CTA Plan. In
addition, the Commission will continuo
to monitor vendor accuracy and
reliability and is prepared to take
appropriate regulatory actions to ensure
achievement of the goals of the Act.

D. Other Comments on Relransmission

1. Device Only Vendors. One
commentator expressed concern that, if
the ticker networks are destroyed as a
result of retransmission, those vendors
which do not maintain any distribution
system and who currently rely on the
CTA to disseminate information to their
display sites would not be able to obtain
transaction information on reasonable
terms.® In view of the Subscriber

"Charge Condition, the Commission does

not believe that there is any substantial
likelihood that the ticker networks

‘would be destroyed as a result of

retransmission, However, the
Commission remains concerned that
vendors providing only display services
have a means of obtaining transaction
information at potential display sites.
While the CTA networks currently serve
that function, in the event that the ticker
networks are not available at some time
in the future, the Commission expeots
vendors which maintain distribution
systems to make available transaction
information to other vendors on .
commercially reasonable terms, In the
event that any vendor providing only
display services finds it impossible to
obtain information from other vendors
on reasonable terms, the Commission
will be prepared to exercise its authonty

- under the Act to correct this situation.

89 Section 11A(c)(1)(B).

%1f the CTA determines {o propose accuracy and
reliability standards on vendors, the Commission
would expect a submission describing, among other
matters, (1) the reasonableness of such standards,
(2) the ability of vendors to comply with such
procedures, (3) the compatitive implications of such
conditions and {4) thé consistency of such
conditions with the purposes of the Act. .

911978 Trans-Lux Letter, supra note 44, at 7. Sea
1979 CTA Letter, supra note 43, at 18,
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2. Discrimination Among Securities.
One commentator suggested that
retransmitting vendors might seek to
delete inactive stocks from their ticker
displays.®2 The Commission shares this
concern. However, given the current
environment, in which vendors make
available transaction information on all
reported securities on their interrogation
devices, the Commission sees no reason
why vendors wounld choose to delete
inactive stocks from a retransmitted
ticker. Moreover, if this were to occur,
the Commission would expect to take
prompt action to correct the situation.®3

3. Date on which Retransmission
Allowed. One commentator argued that
the Commission should delay the
effective date of permitting
retransmission for three years because
not all vendors are presently capable of
retransmission techniques and therefore
certain vendors would be at a
competitive advantage with respect to
other vendors who have developed their
systems to permit retransmission.* The
Commission has had the prohibition on
retransmission under active
consideration since August 14, 1972,%
and solicited comment on the issue at
that time and in 1976 in connection with
the Reuters’ request.* More recently, in
its January Statement, the Commission
indicated that it would be considering
the retransmission issue during 1978 %7
and on October 20, 1978,%%in the
Transactions Reports Release, the
Commission published its current
proposal. In light of this protracted
consideration of the merits of
retransmission, the Commission ddes
not believe that any vendor has been
unfairly disadvantaged. However, to
provide vendors with some lead time to
prepare the technical means to
retransmit information, the Commission
has delayed the effective date of
permitting retransmission until july 5,
1980.

92 1979 CTA Letter, supranote 43, at 14-15.

$3 1t should be noted, that current vendor display
devices permit subscribers to the CTA tickers to
delete information with respect to particular
securities. These so-called selective tickers donot
raise the same concerns identified by CTA because
vendor subscribers {not the vendor itself) make this
selection.

% 1978 Trans-Lux Letter, supranote 43, at 7.

% See Securities Exchange Act Release No. 8731
{August 14, 1972), 37 FR 19148. Cf. Letter from
Richard Brandt, President, Trans-Lux, to SEC, dated
May 8,1872 (“1972 Trans-Lux Letter”), at 5-7
contained in File No. S7-433.

% See text accompanying notes 25-36, supra.

97 January Statement, supra note 5, at 44, 43 FR at
4360. Cf. Letter from Richard Brandt, President,
Trans-Lux, to George A. Fitzsimmons, Secretary,
SEC, dated March 27, 1978, contained in File No. S7-

_735-A.

9 See Transactions Reports Release, supra note

7.

E. Nationwide Availability and Uniform
Pricing

1. Comments. In reformulating the
provisions of Rule 17a-15 into proposed
Rule 11Aa3-1, the Commission retained
the substantive provisions of paragraph
(D) of Rule 17a~15 pursuant to which any
exchange or association, jointly or
separately, may itself impose uniform
fees for receipt of transaction
information and may “requite any
-vendor which distributes or displays
transactjon information to make the
information it distributes or displays
available to all qualified subscribers
throughout the continental United States
and to impose uniform charges onits
subscribers (irrespective of geographic
location).” *® One commentator, Rueters,
objected to the retention of that portion
of paragraph (f) which would permit the
CTA to require vendors to make
available their services throughout the
continental United States because it, in
effect, would in their view preclude the
use of distribution systems incapable of
nationwide service. In particular,
Reuters noted that its Monitor system
relies on the use of coaxial cable and/or
microwave channels (broad band
communications) to distribute its signal
and that such broad band
communications facilities are available
only in limited areas of the United

" States. Therefore, Reuters argued that

the nationwide availability provision of
the Rule, if implemented by the CTA,
would, as a practical matter, preclude
Reuters' use of the Monitor system, 1®

2. Commission Response. The
nationwide availability provision
contained in Rule 11Aa3-1(f)(2) is
substantially identical to a similar
provision contained in paragraph (f)(2)
of Rule 17a-15. However, several factors
arising since adoption of Rule 17a-15, in
addition to Reuters' comment, indicate
that the provision as well as the
corollary uniform pricing provision
should no longer be retained, 1

As initially proposed in 1872, Rule
17a-15 did not include nationwide
availbility or uniform pricing provisions.
However, in response to the proposal of
Rule 17a-15, the Commission received
commentary and a recommendation of
the Commission's Advisory Commiltee
on Market Disclosure suggesting, among

#Rule 17a-15(f){2). Proposad Ruls 11Aa3-1(f)(2).

1% Se» 1978 Reuters Letter, supra note 43, at 4-5;
1979 Reuters Letter, supra note 43, at 1. (“Reuters
does not, and never, has, intended to confine its
broadband services to the New York City erea, and
in fact, is already paying substantial sums of money
for [s]atellite capacity capable of transmitting thess
services to markets all across the country.™)

1 The nationwide availability and uniform
pricing provisions are corollaries because each is
necessary to ensure the efficacy of the other.

other matters, that nationwide
uniformity of pricing was desirable. 12
In light of these comments and the
considerable uncertainty at that time
about who would distribute transaction
information and in what manner, the
Commission published a revised version
of Rule 17a-15 which included the
nationwide availability and uniform
pricing provisions. The revised version
of Rule 17a-15 contained those
provisions “to make clear that the
imposition by * * * vendors of
reasonable, uniform charges for
distribution of * * * [transaction]
information * * * will be permitied and
that vendors may be required to make
the information they distribute available
throughout the continental United States
to all qualified subscribers.” 1%

Notwithstanding this authority, the
CTA did not then and has not since
imposed uniform pricing and nationwide
availability requirements on vendors.
Although the CTA and certain vendors
have apparently created geographically
uniform rates for certain of their
services, installation and maintenance
charges in connection with these
services may vary in differing locations
and other services are directly priced in
a non-uniform manner. Similarly, while
the Commission understands that the
CTA and dertain vendors currently
make available fransaction information
substantially throughout the United
States, ** the CTA and other vendors
have indicated that they will not service
areas which are so remote that
telephonic or telegraphic linkages, are
not available, and certain vendors have
indicated that, even if lines are
available, they may not furnish service
if a subscriber is too remote from
maintenance centers.

Notwithstanding the current lack of
absolutely uniform pricing and
nationwide availability, the Commission
has no basis to believe that there is
inadequate dissemination of transaction
information throughout the continental
United States or that the more remotely
distributed services are at prices which
create significant disincentives to
remote use. To the contrary, the
Commission understands that
competitive pressures and the existence
of the ticker networks ensure that this
essential market information is

W E 2. 1972 Trans-Lax Letter, supra note 95, at 4.
See Advisory Commitiee on Market Disclosure,
Report to the SEC on g}y(.‘ompositimd action
Reporting System 4 (July 17, 1972), and Securities
Exchange Act Relsase No. 9731, at 2 (August 14,
1972), 37 FR 19148, 19148.

M Sag Securities Exchange Act Release No. 9731,
at 2 (August 14,71972). 37 FR 19148, 19143.

#4The CTA provides service to approximately
1,081 cities throughout the United States 1979 CTA
Lelter, syupranote 43,2t 7n.7,
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available throughout the United States
on commercially reasonable terms,
. Thus, the Commission questions
whether it is necessary-to retain the -

nationwide availability-and uniform
pricing provisions of the Rule. In
addition, while it may be argued that the
provisions of-paragraph (f)(2)
contemplate that the Commission would
approve enabling provisions in the CTA
Plan without additional inquiry, the
Commission believes that such action on
its part would not be appropriate, in
light of the purposes of the Act,
particularly the goals of the 1975
Amendments, including the competitive
implications of such an amendment. 1%

In view of these concerns, the "
Commission has determined to remove
the nationwide availability and uniform
pricing provisions from paragraph (f)(2)
of the Rule. The Commission .
emphasizes, however, that the
elimination of these provisions is not
meant to imply that the Commission
would disapprove CTA Plan
amendments requiring uniform pricing
or nationwide availability. Rather, the
Commission would review such a
proposed amendment in light of the
facts presented at that time and approve
or disapprove such an amendment in
accordance with the standards of the
Act and the provisions of the Rule.

X

. 18 Gf, Bradford Nat'l Clearing Corp. v. SEC, 509 F.
-~ 2d 1085 (D.C. Cir. 1978), where the Court “remanded
for further exploration” a Commission decision to
conditionally register the National Securities
Clearing Corporation (“NSCC") despite its use of a
pricing structure, geographic price myjualization
(“GPM"), which imposed charges in a manner
similar to uniform pricing.

The Bradford Court specifically noted, 509 F. 2d,
at 1099 n.22, that '

[GPM] achieves the objective of exanding the
securities market into a geographically nationalized
‘operation, rather than one dominated by New York.
This objective is served by allowing brokers outside
New York to “compete” more effectively with those
. inside New York. ' o

Whether it also enhances competition in the
stricter economic sense—i.e., whether it allocates
resources more efficiently—is a different question.
It is conceivable that concentrating the securities
market in one city, albeit to the disadvantage of
securities operatives located elsewhere, allocates
resources most efficiently. Such a situtation may
well have existed prior to the advent of modern
communication and data processing technology, and
may even continue today. If so, {GPM] is actually
anti-competitive and essentially subsidizes regional
brol;(ers at the expense of those located in New . -
York. .

Pursuant to the direction of the Court in Bradford,
the Commission has solicited comment on the issue
of NSCC's use of GPM, among other matters. See
Securities Exchange Act Release Nos. 15640 and
15882 (March 14 and May 30, 1979), 44 FR 17838 and
33198. The Commissfon’s adoption of Rule 11Aa3-1
and the deletion of paragraph (f)(2) thereof should
not be construed as indicating the Commission’s
ultimate position on the resolution of NSCC's use of
GPM or any other issues in those proceedings.

7

1L Technical Comments

In addition to the foregoing, the
Commission has received-a number of
comments addressing technical aspects
of the Rule. oo

A. The CTA noted that paragraph

*(b)(5) of Rule 11Aa3-1 as proposed

provided that “[a]ny person or persons”
may file with the Commission an
amendment to an effective transaction
reporting plan. The CTA objected to this
language because it could be interpreted
to permit one participant in the CTA
Plan to propose an amendment to the
Plan by filing the proposed amendment

- with the Commission notwithstanding

detailed voting procedures in the Plan
governing the manner in which
amendments to the Plan must be
approved.% The Rule has been changed
to require “[a]ny person or persons”
proposing an amendment to an effective
transaction reporting plan to do so “in
accordance with the terms of such plan.
* * t"' 107

B. Another commentator argued that -
the procedure for Commission
consideration of transaction reporting
plans and proposed amendments to an

_effective plan should more closely

parallel the procedures set forth in
Section 19 of the Act governing
Commiission review of proposed rule
changes by sélf-regulatory
organizations. % Specifically, this
commentator suggested that the Rule

. should establish time limits for the
. Commission’s consideration of plans

and amendments 1°° and provide that a
technical amendment may become .
effective on filing with the Commission
subject to the Commission’s right
summarily to abrogate such an
amendment,11® )

The Commission has determined, at
this time, that it should not specify time
periods in Rule 11Aa3~1 which may
have the effect of unduly restricting the
Cominission in its consideration of plans
or amendments filed under the Rule and

. commentary thereon because of its

direct responsibilities to facilitate the
establishment of a national market *
system and the evolving nature of such a

- system.

Similarly, th;a_ Commission does rot

_ believe it is appropriate to allow plans

or amendments to become effective
upon their filing with the Commission
subject to later abrogation. However,

1961979 CTA Letter Appendix, supro note 43, at 5-
6. See CTA Plan, supra note 9, §§ 1il{b) and 1ll{c), at
4-5. | I .
- 17Rule 11Aa3-1(b)(5). See also Rule 11Aa3-2
Release, supranote 16, - -
19 Spe CBOE Letter, supra note 45, at 3.
102.Cf, Section 19(b} of the:Act;. .

©  198ee CBOE Letter, supra note 45,/at 34,

Rule 11Aa3-1(c)(3) does provide that
certain plan amendments may becme
effective, on a temporary basis, upon
their publication by the Commission.
While these procedures provide the
Commission with a greater dogree of
flexibility in dealing with transaction
reporting plans, the Commission expects
to exercise this responsibility in a
reasonable manner, consistent with its
mandate under Section 11A of the
Act.*! Moreover, the Commission has
recently proposed Rule 11Aa3-2 under
the Act to establish generic procedures
for filing and amending a national
market system plan.t2 The Commission
has explicitly requested comment on
this issue in the release proposing that
rule and believes it would be more

" appropriate to consider these 1ssues in

the context of that proceeding.
C. One commentator suggested that

. the appeal procedures pursuant to the
Rule should be no “broader than those
set forth” in Sections 11A(b)(5) and
19(d) of the Act.1#® The appeals

~ procedures set forth in the Rule were
designed to supplement the provisions
of Sections 11A(b)(5) and 19(d) of the
Act, not to be redundant with them.
These sections of the Act govern
appeals resulting from certain types of
actions by securities information
processors and self-regulatory
organizations. There are other types of
action which are not expressly governed
by the provisions of the Act over which
the Commission believes it appropriate
to exercise its adjudicative authority.
These types of action would be included
within the appeals procedures of the
Rule. Therefore, the provisions of
paragraph (g) of the Rule have been
retained, 4

D. One commentator recommended

that vendors should be permitted to

* select whatever digplay format “they
choose, rather than the CTA-approved
format * * *", 118 The Rule does not
specifically permit CTA or any other

1 CBOE also argued that a plan amendment
could be “effectively disapproved" by the
Commission's failure to act and, therefore,
constitute a “denial of due process.” Id. at 3, Even
assuming athe Commission would pursuo such a
course of inaction, this conduct would be subject to
normal judicial review. i

112800 Rule 11Aa3-2 Release, supra noto 10. See
also Sccurities Exchange Act Release No. 15030
(May 18, 1979), 44 FR 30924 (proposing amondmonts
to and revisions of Rule 19b-4, 17 CFR 240.19b-4,
which governs, among other matters, solf-regulatory
orggﬁiznlions' proposed rule changes under Section
19(b)).

1131979 CTA Letter Appendix, supra note 65, at
10-11. ‘

114 Furthermore, these types of issues would bo
better addressed in the generic Commission
proceedings to consider the appeal procedures
-appropriate for a riational market system plan. See
Rule 11Aa3-2 Release, supra note 10, '

113 Instinet Letter, supra note 44, at 11.
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transaction reporting association to
approve the display format of a vendor.
However, the CTA pursuant to its
individual contracts with vendors has
retained that right. The CTA has
indicated that it has reserved this right
in order to prevent vendors from
implementing misleading display

- formats or providing displays in
violation of the requirements of Rule
17a-15. To the Commission’s knowledge,
the CTA has never disapproved a
proposed vendor display format.1¢ The
Commission believes that, in light of the
appeal provisions contained in Section
11A(b)(5) of the Act and the Rule, and
the apparent limited extent to which the
CTA has exercised its contractual
authority, no Gommission action is
necessary at this time.

E. In addition, the Commission has
mslde certain drafting changes to the
Rule:

1. The definition of the term
“transaction report” has been limited to
“one or more round lots” to make clear
that odd-lot broker-dealers need not
report their transactions, a similar
conforming amendment also has been
made in Rule 11A¢1-1.1"7

2. The definitions of the terms
“interrogation device,” “moving ticker”
and “vendor” have been modified to
refer to “last sale data" as well as
“transaction reports” to make clear that
those terms include interrogation
devices and tickers which display, and
vendors which disseminate, partial
reports of transactions as well as more
complete reports.*®

3. A new term, “listed equity
security,” has been added to the Rule to
eliminate a suggested circularity in the
definition of the term “reported
security.” 11°

4, The term “vendor” has replaced the
term “securities information processor”
in paragraph (e} of the Rule because
vendors were the only parties directly
affected by paragraph (e). **

5. The definition of “vendor"” has been
conformed with Section 11A(a)(1){C)(iii)
of the Act ** to include investors. 12A

16 Transactions Reports Release, supra note 7, at
31n. 58, 43 FR at 50611 0. 58 .

17Rule 11Aa3-1{a}(1). See Kelley Letter, supra
note 46, at1-2. -

18Rule 11Aa3-1(a)(9). (a)(10} and (a)(12). See 1979
CTA Letter Appendix, supra note 65, at 1-2.

119Rule 11Aas~1(a)(5). See 1979 CTA Letter
Appendix, supra note 65, at 2.

120 Rule 11Aa3-1{e). See 1979 CTA Letter
Appendix, supra note 65, at 8-10.

121 Saction 11A(a)(1)(C){iii) states thatitis
important to ensure “the availability to brokers,
dealers, and investors of information with respect to
* * *transactions in securities.”

12Rule 11Aa3-1(a){12). See 1979 CTA Letter,

-supra note 43, at 26-27,

similar conforming change has been
made in Rule 11Ac1-1.

6. The use of the word "execute” in
the Rule as adopted has been
substituted for the use of the word
“effect” in the Rule as proposed to avoid
the implication that the Commission
intended distinctions between these
words, drawn in different contexts. ** to
apply to this Rule, 124

7. The Commission had changed
paragraphs (b}(4) (ii) and (iii) of the Rule
to make clear the Commission’s intent
that paragraph (b)(4}(ii) refer to intra-
plan coordination and paragraph
{b){4)(iii) refer to coordination among
multiple plans, 12

8. Another suggestion was that the
language in paragraphs (d)(1)(i) and (ii)
of the Rule apparently did not recognize
that particular types of transactions are
excluded from the reporting provisions
of the CTA Plan. ***Rather than trying to
define all the possible transactions that
might by excluded by an effective
transaction reporting plan, the
Commission has changed those
paragraphs to recognize that a
transaction reporting plan, approved by
the Commission, may exclude certain
types of transactions from its reporting
provisions. ¥

9. One commentator also argued that
the term “make available” as used in the
Rule might be construed to require
making publicly available various
private communications (e.g.,
confirmations to customers of sales or
purchases), and that use of the term in
the Rule was inconsistent with its use in
Rule 11Ac1-1. **To eliminate such
possible confusion in the Rule and for
consistency with Rule 11Ac1-1, the use
of the term “make available” has been

13 See Section 11(a) of the Act; Rule 11a2-2(T) (17
CFR 240.11A2-2(T)); Securities Exchange Act
Release No. 14563 (March 14, 1978), 43 FR 11542,

14CTA Letter Appendix, supra note 65, at 3-4.

13 Rule 11Aa3-1(b){4){if) and (b){4){iti). 1879 CTA
Letter Appendix, supra note 65, at 4-5.

131978 CTA Letier Appendix, supranote 85, at -
7. Sse CTA Plan, supranate 9. § V(c), at 14-15. See
also Letter from James E. Buck, Secretary, NYSE, to
George A. Fitzsimmons, Secretary, SEC, dated
January 12, 1678 (“NYSE Letter"), at 25-26, 28,
contained in Pfle No, $7-759,

127Ruls 11A23-1(d)(i) and (d){ii).

1261979 CTA Letter Appendix, at supro note 65, 7-
8. See Rule 11Ac1-1(a){7} (17 CFR 240.11Ac1~1
{a)(7)) which states that

(t]he term *“make available,” when used with
respect to bids, offers, quotations sizes and
aggregate quotation sizes supplied to quotation
vendors by an exchange or association, shall mean
to provide circuil connections at the premises of the
exchange or association supplying such data, orata
common location determined by mutual sgreement
of the exchanges and associations, for the delivery
of such data to quotation vendors.

See also NYSE Letter, supra note 126, at 28.

conformed throughout the Rule with the
use in Rule 11Ac1-1. 1%

10. One commentator *°requested
further Commission definition of the
terms *“selective ticker” *! and “moving
ticker” ¥?and another requested further
definition of the term “market-
wminder.” ¥ These commentators were
apparently concerned about the manner
by which charges might be imposed,
pursuant to a transaction reporting plan,
for use of such devices under the portion
of the Rule which allows imposition of
“charges for the distribution of
transaction reports in moving
tickers.” 13¢

‘The Commission has determined to
provide such definitions. Rule 11Aa3-
1(a)(10) defines a moving ticker as “any
continuous real-time moving display of
transaction reports or last sale data
(other than a market minder) provided
on an interrogation or other display
device.” Within the class of moving
tickers, a “selective ticker” consists of a
moving ticker which provides -
transaction information for only a
limited number of securities and is not
required to display at all times
transaction information for all securities
selected. In contrast to a moving ticker
or selective ticker, Rule 11Aa3-1{a)(11)
defines a market minder as

any service provided by a vendor on an
interrogation device or other display which (i)
gcrmits real-time monitoring, on a dynamic
asis, of transaction reports orlast sale data
with respect to a particular security, and (ii)
displays the most recent transaction report or .
last sale data with respect to that security
until such report or data has been superseded
or supplemented by the display of a new
transaction report or last sale data reflecting
the next reported transaction in that security.

While these definitions should
provide guidance to the CTA and

1# A similar change has been made in the use of
the term “disseminate.”

130 Sse Instinet Letter, supra note 44, at 5-8.

131 See, £.8.. Transactions Reports Release, supra
note 7, at 20 (Quoting. Securities Exchange Act
Release No. 10671 {March 8, 1974). at 10, 3 FR
10034, 10035). 29 .53, 30 n.58, 32 n.59, 43 FR at
50000, 50811 .58, 50611 n.59; Vendor Display
Release, supra note 12, 15-16 (citing Securities
Exchange Act Release No. 11317 (March 28, 1975), at
6, 40 FR 15481, 15468), 43 FR 50615, 50617; notes 21
and 63, supra.

123 The term “moving ticker” is defined in the Rule
and used throughout the Transactions Reports
Release. Rule 11A23-1(2)10). See, e.2. Transactions
Repotts Releate, supranote 7, at 3. 21, 21 n.42, 22
n.46, 29 n.55, 43 FR at 50606, 50609, 50609 n.42, 50609

. .48, 5081Q n.55. See also Sections 3{a)(2) and

3{a)(22{AX1i) of the Act: Proposed Rule 11A¢1~
2(a){1): Vendor Display Release, supranote 12, at 3,
18, 20, 54 n.71, 43 FR at 50615, 50617, 50618, 50623
n.71: NYSE Latter, supra note 126, at 27.

1331978 Trans-Lux Letter, supra note 44, at 7. See,
e.g., Proposed Rule 11Aci-2(a}{18); Vendor Display
Release, supranote 12. at 54 n.71, 43 FR at 50623
n7l.

13Ryle 11Aa3-1(e).
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vendors in determining whether any
particular service is a moving ticker or
market minder, the Commission believes -
that the CTA should make the initial
determination, subject the discretionary
Commission review, of whethera -
particular device is; for example, a
“moving ticker.” 1% In reviewing any
.CTA determination, the Commission

may consider, among other matters, | .
customary usage of the term within the
industry, the purposes of an effective
transaction reporting plan. and the
purposes of the Rule in using the term. 138

"IV, Text of Amendments 137

Title 17, Chapter II, of the Code of
Federal Regulauons is amended as
follows: v

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1.'By revising § 240.17a-15 and
redesignating it as § 240.11Aa3-1 to read "
as follows:

13 A5 the Commission stated in the Transactions
Reports Release, if retransmission were permitted,
“vendors would be provided with improved
competitive opportunities with respect to the
provision of moving ticker displays by permitting
increased communications flexibility and more
varied ticker formats.” Transactions Reports
Release, supra note 7, at 31-32, 43 FR at 50611
(footnote omitted).

136 Thus, for example, the NYSE's factual
observation, NYSE Letter, supra note 126, at 27, that
the numerals displayed on a cathode ray tube
screen by some "“moving tickers" do not actually
move vertically or horizontally within the screen is
not dispositive of whether the device is a moving
ticker because the device would still perform the
same function as other moving tickers. Similarly, the
suggestion that a market minder capable of
displaying more than 18 segurities would constitute
a moving ticker, 1978 Trans-Lux Letter, supra note
44, at 7, is a conclusion the Commission is not
prepared to accept at this time. Rather, such
questions should be left initially to the interested
parties. However, it is clear,see Rule 11Aa3-
1(a)(10) and (a)(11), that the terms “moving ticker”
and “market minder’ are mutually exclusive'and
that a selective ticker is a subset of the'class of
moving tickers. Thus, the definition of a moving
ticker does set a limit on the scope of “charges for
the distribution of transaction reports or last sale
data in moving tickers.” Rule 11Aa3-1(e).

137 Because Rule 11Aa3-1 is substantially a
restatement of Rule 17a-15, outstanding actions by
the Commission pursuant to Rule 17a-15, e.g., plan
approvals, interpretations of Rule 17a-15 and
exemptions from Rule 17a~15, remain effective,
except to the extent particular provisions of Rule
11Aa3-1 directly alter the nature of prior Rule 17a~
. 15, .. retransmission. Note 9 supra; Tranfactions
Reports Release, supra note 7, at 2-3, 9, 35 n.88, 37
n.75, 43 FR at 50607, 50611 n.68 and 50612 n.75;
Securities Exchange Act Release No. 10851 (June 13,
1974), 39 FR 22194, See CBOE Letter, suprq note 45,
at 2-3, Thus, present transaction reporting plans
_ appear to be in compliance with paragraph (b)(4) of
the Rule. See 1979 CTA Letter Appendxx. supra note
65, at 4-5. ;

’

§240.11Aa3-1 * Dissemination of

transaction reports and last sale data with
respect to transactions in reported
securities.

(a) Deﬂmtlans. For purposes of this
section:

(1) The term “transaction report shall
mean a report containing the price and

volume associated with a transaction

involving the purchase or sale of one or
more round lots of a security
(“transaction).

{2) The term “transaction reporting
plan” shall mean anyplan for collecting,
processing, making available or
disseminating trarnsaction reports with
respect to transactions in reported
securities filed with the Commission
pursuant to, and meeting the
requirements of; this section.

(3) The term “effective transaction
reporting plan” shall mean any
transaction reporting plan approved by
the Commission pursuant to this section.

{4) The term “reported security” shall -
mean any listed equity security or non- .
listed national market system security
for which a transaction reporting plan
with respect to transactions in such
security is required to be filed pursuant
to this section, .

(5) The term™listed equity security”
shall mean any equity security listed
and registerd, or admitted to unlisted
trading privileges, on a national
securities exchange {“exchange”).

{6) The term “non-listed national
market system security” shall mean any
security or class of securities which (i) is
designated as qualified for trading in a
national market system pursuant to
Section 11A(a)(2) of the Act and the
procedures established thereunder, and
(ii) is not a listed equity security.

{7) The term “transaction reporting

, association” shall mean any person

authorized to implement or administer

‘any transaction reporting plan on behalf

of persons acting jointly under
paragraph (b) of this section.

(8) The term “plan processor” shall
niean any exchange, national securities
association (“association) or securities
information processor acting as an

‘exclusive processor with respect to any

transaction reporting plan.

{9) Thé term “interrogation device”.-
shall mean any securities information
retrieval system capable of displaying
transaction reports or last sale data,
upon inquiry,-on a current basis on a
terminal or other device. E

(10) The term “moving ticker” shall
mean any continuous real-time moving

- display of transaction reports or last

sale data (other than a market minder)
provided on an mterrogatlon or other
display device.

{11) The term “market minder” shall
mean any service provided by a vendor
on an interrogation device or other
display which (i) permits real-time
monitoring, on a dynamic basis, of
transaction reports or last salé data with

. respect to a particular security, and (ii)
displays the most recent trangaction
report or last sale data with respect to
that security until such report or data
has been superseded or supplemented
by the display of a new transaction
report or last sale data reflecting the
next reported transaction in that
security.

(12) The term “vendor” shall mean
any securities information processor
engaged in the business of disseminating
transaction reports or last sale data with
respect to transactions in reported
securities to brokers, dealers or
investors on a real-time or other current
and continuing basis, whether through
an electronic communications network,
moving ticker or interrogation device.

(13) The term “last sale data" shall
mean any price or volume data *
associated with a transaction.

(b) Filing of transaction reporting
plans. (1) Every exhange shall, with
respect to transactions in listed equity
securities executed through its facilities,

. and every association shall, with respect
to transactions in listed equity securitios
executed by its'members otherwise than
on an exchange, file with the
Commxssmn a transaction reporting

lan,

(2) Every broker or dealer who is not a
member of an exchange or association
and who executes transactions in any
listed equity security (a “nonmember
broker or dealer") shall file with the
Commission a transaction reporfing plan
with respect to such transactions unless
transaction reports with respect to such
transactions are collected, processed,
‘and made available by dn exchange or
association pursuant to an effective
transaction reporting plan.

~ (3) All exchanges, associations, and
nonmember brokers and dealers are

" authorized to act jointly in filing a
transaction reporting plan or any
amendment thereto, or implementing or
administering an effective transaction
reporting plan.

(4) Every transaction reporting plan
filed pursuant to this section sHall
include copies of all governing or
constituent documents relating to any
transaction reporting association or
other entity which may be established to
implement or administer the plan and
shall specify, at 8 minimum:

(i) Reporting requirements with
Tespect to transactions in listed equity

. securities for any broker or dealer

subject to the plan;
}
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{ii) The manner of collecting,
processing, sequencing, making
available and disseminating transaction
reports and last sale data reported
pursuant to such plan;

(iii) The manner such transaction
reports reported pursuant to such plan

are to be consolidated with transaction

- reports from exchanges, associations,

and non-member brokers and dealers
reported pursuant to any other effective
transaction reporting plan;

(iv) The applicable standards and
methods which will be utilized to ensure
promptness of reporting, and accuracy
and completeness of transaction reports;

{v) Any rules or procedures which
may be adopted to ensure that
transaction reports or last sale data will
not be disseminated in a fraudulent or
manipulative manner;

(vi) Specific terms of access to
transaction reports made available or
disseminated pursuant to the plan; and

{vii) That transaction reports or last
sale data made available to any vendor
for display on an interrogation device
identify the marketplace where each
transaction was executed.

{(5) Any person or persons who have
filed a transaction reporting plan which

_ has been approved by the Commission

pursuant to this section may propose an
amendment to such plan by filing, in -
accordance with the terms of such plan,
the form of such proposed amendment
with the Commission together with a
statement of the purpose of, and the
basis under the Act for, such
amendment.

(c) Effectiveness of transaction
reporting plans. (1) The Commission
shall publish notice of the filing of any
transaction reporting plan, or any
proposed amendment to any effective
transaction reporting plan (“proposed
amendment"), together with the terms of
substance in the filing or a description of
the subjects and issues involved, and
shall provide interested persons an
opportunity to submit written comments,

(2) No transaction reporting plan filed
pursuant to this section, or amendment
to an effective transaction reporting
plan, shall become effective unless the

Commission, having due regard for the

purposes of the Act, including the public
interest, the protection of investors, the
maintenance of fair and orderly
markets, and the need to remove
impediments to, and perfect the
mechanisms of, a national market
system shall, after appropriate notice
and opportunity for comment, by order
approve such plan or amendment, with
such changes or subject to such
conditions as the Commission may deem
necessary or appropriate.

(3) Notwithstanding the provisions of
paragraph (c)(2) of this section, a
proposed amendment may be put into
effect upon publication of notice of such
amendment, on a temporary basis not to
exceed 120 days, if the Commission
finds that (i) such action is'necessary or
appropriate in the public interest, for the
protection of investors or the
maintenance of fair and orderly
markets, to remove impediments to, and
perfect mechanisms of, a national
market system or otherwise in
furtherance of the purposes of the Act, ;
or (ii) the proposed amendment involves
only technical or ministerial matters.

(d) Prohibitions and reporting
requirements, (1) No broker or dealer
may execute any transaction in, or-
induce or attempt to induce the
purchase or sale of, any reported
security,

(i) On or through the facilities of an
exchange unless there is an effective
transaction reporting plan with respect
to transactions in such securily executed
on or through such exchange facilities;
or

(ii) Otherwise than on an exchange
unless there is an effective transaction
reporting plan with respect to
transactions in such security executed
otherwise than on an exchange by such
broker or dealer.

(2) No exchange or member thereof
shall make available or disseminate, on
a current and continuing basis,
transaction reports or last sale data with
respect to transactions in any reported
security executed through the facilities
of such exchange except pursuant to an
effective transaction reporting plan filed
by such exchange (either individually or

_ jointly with other persons).

(3) No association or member thereof
shall make available or disseminate, on
a current and continuing basis,
transaction reports or last sale data with
respect to transactions in any reported
security executed by a member of such
association otherwise than on an
exchange except pursuant to an
effective transaction reporting plan filed
by such association (either individually
or jointly with other persons).

(4) Every broker or dealer whois a
member of an exchange or association
shall promptly transmit to the exchange
or association of which it is a member
all information required by any effective
transaction reporting plan filed by such
exchange or association (either
individually or jointly with other
exchanges and/or associations).

(e) Retransmission of transaction
reports or last sale data. On and after
July 5, 1980, notwithstanding any
provision of any effective transaction
reporting plan, no exchange or

association may, either individually or
jointly, by rule, stated policy or practice,
transaction reporting plan or otherwise,
prohibit, condition or otherwise limit,
directly or indirectly, the ability of any
vendor to retransmit, for display in
moving tickers, transaction reports or
last sale data made available pursuant
to any effective transaction reporting
plan: Provided, however, Thatan
exchange or association may, by means
of an effective transaction reporting
plan, condition such qdsqumsmisshom
upon rooropghase undertakings to ensure
that any charges for the distribution of
transaclion reports or last sale data in
moving tickers permitted by paragraph
(f) of this section are collected.

(}) Charges. Nothing in this section
shall preclude any exchange or
association, separately or jointly,
pursuant to the terms of an effective
transaction reporting plan, from
imposing reasonable, uniform charges
{irrespective, of geographic location) for
distribution of transaction reports or last
sale data.

(8) Appeals. The Commission may
entertain appeals.dn connection with the
operation of any effective transaction
reporting plan as follows:

{1} Any action taken or failure to act
by any person in connection with'an
effective transaction reporting plan
(other than a prohibition or limitation of
access reviewable by the Commission
pursuant to section 11A(b)(5) or section
18(d) of the Act) shall be subject to
review by the Commission, on its own
motion or upon application by any
person aggrieved thereby (including but
not limited to exchanges, associations,
brokers, dealers, issuers, vendors, and
other users of transaction reports or last
sale data), filed within 30 days after
such action or failure to act or within
such longer period as the Commission
may determine.

(2) Application to the Commission for
review, or the institution of review by
the Commission on its own motion, shall
not operate as a stay of any such action
unless the Commission determines
otherwise, after notice and opportunity
for hearing on the question of a stay
(which hearing may consist only of
affidavits or oral arguments).

(3) In any proceedings for review, if
the Commission, after appropriate
notice and opportunity for hearing, and
upon consideration of any proceedings
conducted in connection with such
action or failure to act and such other
evidence as it deems relevant,
determines that the action or failure to
act is in accord with the applicable
provisions of such plan and is consistent
with the public interest, the protection of
investors, the maintenance of fair and
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orderly markets and the removal of
impediments to, and perfection of the
mechanisms of, a national market
system, the Commission shall dismiss
the proceeding. Otherwise, the -
Commission shall require such action
with respect to the matter reviewed as
the Commission deems appropriate in
accordance with the public interest and
the protection of investors and -
consistent with such plan, the
maintenance of fair and orderly markets
and the removal of impediments to, and
perfection of the mechanisms of, a
national market system..

(h) Exemptions. The Commission may
exempt from the provisions of this
section, either unconditionally or on |
specified terms and conditions, any -
exchange, association, broker, dealer or
specified security if the Commission

"determines that such exemptionis
consistent with the public interest, the -
protection of investors and the removal
of impediments to, and perfection of the
mechanisms of, a national market
system.

(Secs. 2, 3, 6,9, 10, 15, 17 and 23, Pub. L. 78~
291, 48 Stat. 881, 882, 885,889, 891, 895, 897
and 901, as amended by secs. 2, 3, 4,11, 34
and 18, Pub, L. 94-29, 89 Stat. 97, 104, 121, 137
and 155 (15 U.S.C. 78b, 78c, 78f, 78i, 78j, 780,
78q and 78w); Sec. 15A, as added by.sec. 1,
Pub. L. 75-719, 62 Stat. 1070, as amended by
sec. 12, Pub. L. 94-29, 89 Stat. 127 (15 U.S.C.
78-3); sec. 11A, as added by sec. 7, Pub. L. 94—
29, 89 Stat, 111 (15 U.S.C. '{'8](—1])

2. By amending paragraphs {d)(1) and
(e)(5} of § 240.10a-1 to read as follows

§ 240.1 0a-1 Short sales.

(a)(1) No person shall, for his own
account or for the account of any other
person, effect a short sale of any
security registered on, or admitted to
unlisted trading privileges on, a national
securities exchange, if trades in such
security are reported pursuant to an

“effective transaction reporting plan” as
defined in § 240.11Aa3-1 (Rule-11Aa3-1
under the Act), and information as to
such trades is made available in
accordance with such plan on a real--
time basis to vendors of market
transaction information, (i) below the
price at which the last sale thereof,
regular way, was reported pursuant to
an effective transaction reporting plan;
or (ii) at such price unless such price is
above the next proceeding different
price at which a sale of such security, -
regular way, was reported pursuantto - .

an effective transaction reporting plan,
* * * . r ’

gl * * * !

(5) Any sale of a security covered by
paragraph (a) of this section (except a
sale to a stabilizing bid complying with
§ 240.10b-7) by a registered specialist or

~

registered exchange market maker for
its own.account on any exchange with
which it is registered for such security,
or by a Qualified Third Market Maker
which has filed a notice for such
security with the Commission on Form
X-17A-16(1) [§ 249.631 of this chapter]
for its own account over-the-counter,
effected at a price equal to or above the
last sale reported for such security
pursuant to an effective transaction
reporting plan: Provided, however, That
any exchange, by rule, mdy prohibit its

‘registered specialists and registered

exchange market makers fronr availing *
themselves of the exemption afforded by
this paragraph (e](5) if that exchange
determines that such action is necessary
or appropriate in its marketin the public
interest or for the protection of
investors;

* * * * *

{Secs. 10 and 23, Pub. L. 78-291, 48 Stat. 891
and 901, as amended by sec. 18, Pub. L. 94-29,

.89 Stat. 155 (15 U.S.C, 78] and 78w))

3. By-amending paragraphs (a)(4), (5),
(6), (8) and (15) and (b)(1)(ii) of
§ 240.11Ac1-1 to read as follows:

240.11Ac1-1_ Dissemination of quotations
for reported securities.

[a]* * &

(4) The term “quotatxon vendo * shall

_mean any securities information

processor engaged in the business of
disseminating to brokers, dealers or
investors on a real-time or current and.
continuing basis, bids and offers made °
available pursuant to this section,
whether distributed through an
electronic communications network or
displayed on a terminal or other display
evice.

.(5) The terms “plan processor” and
“effective transaction reporting plan”
shall have the meaning provided in
§ 240.11Aa3-1 (Rule 11Aa3-1 under the
Act).

(6) The term "reported security” shall

~ mean any security or class of securities

for which transaction reports are
collected, processed and made available
pursuant to an.effective transaction
reporting plan. y

* * * * *

(8) The terms “bid” and “offer” slrall

- mean the bid price or the offer price

most recently communicated by an
excharige member or third market maker
to any broker or dealer, or to any
customer, at which he is willing to buy
or sell one or more round lots of a
reported security, as either principal or
agent, but shall not mclude mdlcatlons
of interest. -
* L * . *

(15) The term “specified persons.
when used in connection with any

notification required to be provided
pursuant to paragraphs (b)(3)(1) and
{b)(8){ii) of this section, shall mean: (i)
Each quotation vendor; {ii} Every plan
processor and (iii) The processor for the
Options Price Reporting Authority (in
the case of a notification with respect to
a reported security which is a class of

. securities underlying options admitted

to t;admg on any exchange),
* .

(1) * k%

. (ii) Every association shall, at all
trmes last sale information with respect
to reported securities is reported
pursuant to an effective transaction
reporting plan, collect, process and
make available to quotation vendors the
highest bid and lowest offer
communicated otherwise than on the.
floor of an exchange by each member of
such association acting in the capacity
of a third market maker for a reported
security and the identity of that member
{excluding any such bid or offer which is
executed immediately after
communication), except during any
period when over-the-counter trading in
that security has been suspended; and
* I * * *

(Secs. 2,3, 8,9, 10, 15, 17 and 23, Pub. L. 78~
291, 48 Stat, 881, 882, 885, 889, 891, 895, 897
and 901, as amended by secs. 2, 3, 4,11, 14
and 18, Pub. L. 84-29, 89 Stat, 987, 104, 121, 137
and 155 (15 U.S.C. 78b, 78¢, 781, 781, 78}, 780,

" 78q and 76w); Sec. 15A, as added by sac. 1,
Pub: L. 75-719, 52 Stat, 1070, as amended by
sec. 12, Pub. L. 94-29, 89 Stat. 127 (15 U.S.C.
780-3); Sec. 114, as added by sec. 7, Pub. L.
94-29, 89 Stat. 111.(15 U.S.C. 78k-1))

4, By amending paragraph (a)(4) of
§ 240.12f-1 to read as follows:

§ 240.121-1 Applications for permission to .
extend unlisted trading privileges.
8] * &

{4) Whether transaction information
cohcerning such security is reported in
‘the consolidated transaction reporting
system contemplated by Rule 11Aa3-1
under the Act (§ 240.11Aa3-1);

*

* * * *

'(Secs. 12 and 23, Pub. L. 78-291, 46 Stat, 894

and 901, as amended by secs, 8 and 18, Pub,
, L. 94-29, B9 Stat. 117 and 155 (16 U. s C. 78/
' and 78w))’

5. By amending paragraph (e} of
§ 240.31-1 to read as follows:

§240.31-1 Securitles transactions exempt
from transaction fees.
* * * * *

The following shall be exempt from
section 31 of the Act: '
* * * * * .

(e) Transactions which are executed
outside the United States and are not
reported, or required to be reported; to a
transaction reporting association as
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defined in §.240.11Aa3-1 (Rule 11Aa3-1
under the Act} and any approved plan
filed thereunder.

{Secs. 2, 8, 23 and 31, Pub. L.78-291, 48 Stat.
881, 882, 901 and 904, as amended by secs. 2,

3, 18 and 22, 89 Stat. 97, 155 and 162 (15 U.S.C.

78b, 78c, 78w and 78ee))

PART 200—0ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

6. By amending paragraph {a){27) of
§ 200.30-3 to read as follows:

§ 200.30-3 Delegation of authority to
Director of Division of Market Regulation.
* * * * *

[a] * & %

(27) To approve amendments to the
joint industry plan governing the
consolidated transaction reporting
system declare effective by the
Commission on May 10, 1974, pursuant
to then Rule 17a-15, now § 240.11Aa3-1
(Rule 11Aa3-1 under the Act).

* * * * *
(Pub. L. 87-592, 76 Stat. 394 (15 U.S.C. 78d-1,
78d-2))

PART 230—GENERAL RULES AND

REGULATIONS, SECURITIES ACTOF

1933

7. By amending paragraph {(e)(1) of
§ 230.144 to read as follows:

§230.144 Persons deemed not to be
engaged in a distribution and therefore not
underwriters.

* * * * *

* *
e %

(1) Sales by affiliates. If restricted or
other securities are sold for the account
of an affiliate of the issuer, the amount
of securities sold, together with all sales
of restricted and other securities of the
same class for the account of such
person within the preceding three
months, shall not exceed the greater of
{i} one percent of the shares or other
units of the class outstanding as shown
by the most recent report or statement
published by the issuer, or (ii) the
average weekly reported volume of
trading in such securities on all national
securities exchanges and/or reported
through the automated quotation system
of a registered securities association
during the four calendar weeks
preceding the filing of notice reqmred by
< paragraph (h), or if no such notice is
required the date of receipt of the order
to execute the transaction by the broker
or the date of execution of the
transaction directly with a market
maker, or (iii) the average weekly
volume of trading in such securities
reported through the consolidated
transaction reporting system
contemplated by Rule 11Aa3-1 under

-

the Securities Exchange Act of 1934

{§ 240.11A3-1) during the four-week
period specified in subdivision (ii) of
this paragraph.

(Secs. 2(12), 4{1), 4(4), 19{a), 48 Stat. 74, 77, 85;
secs, 201, 203, 209, 210, 48 Stat. 904, 906, 508;
secs. 1-4, 6, 68 Stat. 683, 684; and sec. 12, 78
Stat. 580, (15 U.S.C. 77b{11), 77d[1), 77d(4),
77s(a)))

8. By amending paragraph (b)(1) of
§ 230.148 as follows:

§230.148 Persons deemed nottobe
underwriters of securities Issued or sold In
connection with bankruptcy proceedings.
* * * * *

(b] « e 0

(1) Volume limitation. The amount of
securities sold for the account of such
person or entity during any three month
period shall not exceed the greater of (i)
one percent of the sum of the number of
shares or other units of the class issued
and outstanding and the number of
shares or units of the class reserved for
future issuance in respect of claims and
interests filed and allowed under the
plan, as shown by the most recent report
or statement published by the issuer, or
(ii) the average weekly reported volume
of trading in such securities on all
national securities exchanges and
reported through the automated
quotation system of a registered
securities association during the four
calendar weeks preceding the date of
reseipt of the order to execute the
transaction by the broker or the date of
execution of the transaction directly
with a market maker, or (iii) the average
weekly volume of trading in such  *
securities reported through the
consolidated transaction reporting
system contemplated by Rule 11Aa3~1
under the Securities Exchange Act of
1934 (§ 240.11Aa3-1) during the four-
week period specified in paragraph
(e)(2)(ii) of this section. For the purpose
of determining the limitation on the
amount of securities sold, all securities
of the same class sold under this rule by
persons or entities acting in concert
shall be aggregated.
* * * [ g *

(Secs. 2(11), 4{1), 4(4), 19{a), 48 Stat. 74, 77, 85;
secs. 201, 203, 209, 210, 48 Stat. 904, 908, 908;
secs. 1-4, 6, 68 Stat. 683, 684; and sec. 12,78
Stat. 580, (15 U.S.C. 77b(11), 77d(1), 77d(4),

77s(a))}
* * » * «
V. Effects on Compelition

. Section 23(a)(2) of the Act requires the
Commission, in adopting rules under the
Act, to consider the anticompetitive
effects of such regulation and to balance
any anticompetitive impact against the
regulatory benefits gained in terms of
furthering the purposes of the Act. The

Commission has determined that the
perceived anticompetitive effects of
eliminating the prohibition are
outweighed by the regulatory purposes
to be achieved by the prohibition and
has discussed in this release the
compelitive impact of the retransmission
prohibition. The Commission’s directive
under Section 11A(a) of the Act to
facilitate the establishment of a national
market system and its authority granted
under Section 11A({c) to ensure prompt,
accurate, reliable and fair collection,
processing, distribution and publication
of transaction information in a fair and
useful format would appear to be
significantly furthered by the _
elimination of the prohibiton. For the
reasons expressed in this release, the
Commission finds that the rules do not
impose any burden on competition
which is not necessary or appropriate in
furtherance of the purposes of the Act.

By the Commission.
George A, Fitzsimmons,
Secretary.

February 19, 1880.

[FR Doc. 80-5261 Filed 2-25-20: 8:45 am]
BILLING CODE 8010-01-M

17 CFR Part 240

[Release No. 34-16590, File No. $7-759]

Dissemination and Display of
Transaction Reports, Last Sale Data
and Quotation Information

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SuMMARY: The Commission adopts a
rule establishing minimum requirements
governing the manner in which
transaction, quotation and market
information is displayed by vendors of
securities information and which
prohibits any broker or dealer from
operating or maintaining any display of
transaction, quotation or market
information which a vendor would be
prohibited from operating or
maintaining.

EFFECTIVE DATE: April 5, 1980,

FOR FURTHER INFORMATION CONTACT:
Bruce Beatt, Division of Market
Regulation, Securities and Exchange
Commission, Room 390, 500 North
Capitol Street, Washmgton, D.C. 20348,
(202) 272-2883,

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
announced today the adoption of Rule
11Ac1-2 *under the Securities Exchange

17 CFR 24011Ac1-2.
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Act 0f1934 (“Act”).2Rule 11Ac1-2 is
designed to improve the manner in
which vendors 3 display price and:
volume information with respect to
completed transactions in reported
securities 4 (“transaction mformahon") )
and bids, offers and quotation sizes
(“quotation information") in reported
and other securities. Rule 11A¢1-2
achieves this goal by establishing .
certain minimum dijsplay requirements
governing the manner in which vendors
display transaction and quotation
information. Certain of these
requirements are currently contained in
Rule 17a-15 under the Act, the
Commission’s rule governing the

* collection, processing and dissemination
of transaction information in listed ’
securities.® In addition, Rule 11Ac1-2
imposes further requirements specifying
the manner in which vendors must .
display transaction and quotation
information. In particular, the Rule
requires that (i) transaction reports or-
last sale data with respect to reported
securities displayed on a continuous
moving ticker display (“moving ticker”) ¢
either be reported without identification
as to the market place of execution or
include market identifiers, on a non-
discriminatory basis, for all transaction
reports with respect to a reported
security (or an identifiable subset of all
transaction reports for such security) -
from all reporting market-centers in'that
security; (ii) transaction reports with
respect to reported securities displayed
on a securities information retrieval

215 U.S.C. 78a et seq., as amended by the
Securities Acts Amendments of 1975, Pub. L. No. 94~
29 (June 4, 16875), 89 Stat.-97, (1975) U.S. Code Cong.
& Ad. News 97 {1976 Amendments").

3Rule 11Ac1-2(a)(2) provides that the term
“vendor" shall mean any securities information
processor engaged in the business of disseminating-
transaction reports, last sale data or quotation
information with respect to subject securities to
brokers, dealers or investors on a real-time or other
current and continuing basis, whéther through an
electronic communications network, movmg ticker
or interrogation device. .

4Rule 11Ac¢1-2({a)(20) provides that the term
“reported security” shall mean any security or class
of securities for which transaction reports are

_collected, processed and made available pursuant
to an effective transaction reporting plan.

SSimultaneously with the adoption of this Rule,
the Commission is adopting dmendments to Rule
17a-15, 17 CFR 240.17a-15, which, among other
things, redesignates that rule as Rule 11Aa3-1 and
deletes these display requirements from that rule.
See Securities Exchange Act Release No. 16589
(February 19, 1980), (“Rule 11Aa3-1 Release"). 45 FR

‘Rule 11Ac1-2(a](1) provides that t.he term

“moving ticker"” shall have the meaning provided in
Rule 11Aa3-1. Rule 11Aa3-1(a)(10) defines that term
to “'mean any continuous real-time moving display

of transaction reports or last sale data (other thana _

market minder) provided on an interrogation or
other display device.”

device (“interrogation device") 7
identify, on a non-discriminatory basis,

" the market place of execution; (iii)

consolidated displays of transaction and
_quotation information with respect to
“reported securities available on
interrogation devices be retrievable in
response either to an inquiry consisting
of fewer keystrokes than the inquiry
used to retrieve individual market
transaction and quotation information -

- or to an inquiry consisting of the same

number of key strokes as the inquiry
_used to retrieve individual market

" transaction and quotation information,
provided that the information request or
transmit key for recalling displays of
consolidated transaction and quotation
information is the more prominent; (iv)
consolidated displays of transaction

_information with respect to reported

securities available on interrogation
devices contain (with a limited
exception) all categories:of market. - -
information included on any display of
individual market transaction
information; (v) vendors displaying
quotation information with respect to
reported securities and certain other
securities on interrogation devices must
display, at a minimum, a consolidated
best bid and offer derived from
quotations from all reporting market
centers or a separate quotation
montage; & and (vi} no vendor may
provide any “representative” bid or -_
offer with respect to reported securifies
and certain othér securities.

, L Introduction

A. Background
Nationwide disclosure of market

"information, including transaction and

quotation information, in a fair and
useful form, has been an essential .
aspect of the Commission’s efforts to
facilitate the establishment of a national
market system.? Such disclosure is
necessary to assure the efficient pricing
of securities, to maximize the depth and
liquidity of the securities markets and to
provide investors with the opportunity
to receive the best possible execution of
their orders.1© As the first step in

7Rule 11Ac1-2(a)(1) provides that the term
“interrogation device™ shall have the meaning
provided in Rule 11Aa3-1. Rule 11Aa3-1(a)(9) .
defines that term to mean “any securities
information retrieval system capable of displaying
transaction reports or last sale data, upon inquiry,
or on a current basis on a terminal or other device

tRule nAcl-z[a)[lB) defines the term “quotation
montage"” to mean, “with respecttoa pamcu]ar
subject security, a display on an interrogation
device which disseiminates simultaneously,
includes quotations in that security from all-
reporting market centers.”

9 See Section 11A(c)(1)(B) of the Act, 15 U.S.C.
78k-1{c){1)(B).

10 See SEC, Future Structure of the Securities
Markets at 6-7, (February 2,1972), 37 FR 5286, 5287,

instituting a system for disclosure of
transaction information, the
Commission, in 1972, adopted Rule 17a~
15.12 That rule requires every national
securities exchange (“exchange”) and
association (“association”) and every
broker-dealer not a member of an
exchange or association to file with the
Commission a plan providing for the
collection, processing and dissemination
of transaction reports in securities listed
or admitted to unlisted trading privileges
on an exchange.12 On May 10, 1974, the
Commission approved a joint industry
plan (“CTA Plan") filed by various,
exchanges and the National Association
of Securities Dealers, Inc. (“NASD")
pursuant to Rule 17a-15 which provided
for the creation of a consolidated
transaction reporting system

- (“consolidated transaction reporting

system”)!® and, on April 30, 1976, that
system became fully operational.14
Subsequently, on January 26, 1978, the
Commission took steps to ensure the
nationwide disclosure of quotation .
information by adopting Rule 11Ac1-1
under the Act,*5 which requires that
every exchange and association
establish and maintain procedures to
collect, process and make available to
vendors quotations, including size, in all
reported securities, and that every
“responsible broker or dealer”
communicate promptly to his exchange
or association his quotation, including
size. In addition, the rule requires that
every responsible broker or dealer be
obligated to execute any order
presented to him at a price which is no
worse than his or her published bid or
offer up to the size displayed. In order to
implement Rule 11Ac1-1, various
exchanges filed a joint plan (“CQ Plan")

< to create a consolidated quotation

system (“consolidated quotation
system”), and, on July 26, 1978, the
Commission approved that plan on a
temporary basis.18

11 Sea Securities Exchange Act Release No. 9850
{November 8, 1972), 37 FR 24172,

12 gee Rule 17a-15(a).

13 Seo Securities Exchange Act Release No. 10767
{May 10, 1974), 39 FR 17799,

14 Seg Securities Exchange Act Reloase No. 16250
at 4-7, (October 20, 1978) ("Rule 11Aa3-1 Proposal
Release"), 43 FR 50606, 50606-07. For a complete '
description of the CTA Plun. see id. at 33 n.63,43 FR
at 50611 n.63.

15 See Securities Exchange Act Release No. 14415
(January 26, 1978) (“Rule 11Ac1-1 Release"), 43 FR
4342, -

18 See Securities Exchange Act Release No. 16000
{July 28, 1978) {"Initial CQ Plan Release™), 43 FR
3485. The CQ Plan was initially approved for a 120
day period on a conditional basis (/d.), which
conditional approval was subsequently extended
for an additional year. See Securities Exchange Act
Releage No. 15511 (January 24, '1979), 44 FR 0230,
Recently, the Commission approved, on a
permanent basis, the CQ Plan. See Sccuritios

Footnotes continued on next page
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Currently, several vendors
disseminate transaction and quotation
information received through the
consolidated transaction reporting and
quotation systems without, for the most
part, any Commission regulation. The
Commission has preferred and still
would prefer to let competitive forces
dictate the manner in which market
information is displayed. However, the
Commission has determined that it must
take regulatory action to rectify
. deficiencies in the manner in which

vendors operate their market
information systems. On January 26,
1978, the Commission issued a statement
on the development of a national market
-system (“January Statement”),17 in
which it indicated that, despite the
success of the consolidated transaction
reporting system, refinements in that
system would be necessary to improve
the way in which transaction
information is distributed and recalled
for display and in order to ensure that
the system operates and is used in ways
fully consistent with the purposes and
objectives of a national market
system.!8 Similarly, since the
implementation of the consolidated
quotation system, the Commission has
observed that some aspects of quotation
information display may also be
inconsistent with the purposes of the
Act, including the objectives of a
national market system. Initially, the
Commission and its staff sought to
correct these deficiencies by requesting
that vendors voluntarily modify their
procedures for recall of consolidated
transaction and quotation information
and the content of those information
displays.1? However, sorie vendors

Footnotes continued from last page
Exchange Act Release No. 16518 (January 22, 1880),
45 FR 6521. For a summary description of the CQ
Plan, see Initial CQ Plan Release, at 3-15, 43 FR
3485. Currently, all self-regulatory organizations
collecting quotation information disseminate
quotation information pursuant to the CQ Plan.

17 See Securities Exchange Act Release No. 14416
(Januvary 26, 1978}, 43 FR 4354.

18 Id. at 4142, 43 FR at 4360. The January
Statement further noted that {o}f particular concern
to the Commission is the manner in which vendors
currently provide for the recall of [transaction]
information retrieval display devices. These
vendors now permit information from the primary
market by input of the letter (or combination of
letters) used to identify the particular security
involved in the consolidated system (the
“consolidated system symbol”) followed by
depression of an information request key. In most
cases, entry of additional letters or symbols (plus
depression of the information request key} is
required in order to recall consolidated (transaction
information) from any particular market other than
the primary market.

Id. at 41-42, 43 FR at 4360.

19 At the fime that Rule 11Ac1-1 was adopted, the
Commission considered mandating the manner in
which vendors displayed that information. In
determining to defer such requirements, the

refused to make those modifications
absent the imposition of mandatory
industrywide criteria. Accordingly, in
order {o assure that market information
for reported securities is displayed in a
proper manner, the Commission
proposed Rule 11A¢1-2.2°

In formulating proposals designed to
improve the manner in which quotation
information for reported securities is

. displayed, the Commission also

addressed the manner in which
quotations in securities traded primarily
over-the-counter are displayed.??
Currently, the only person collecting and
disseminating those quotations is
NASDAQ, Inc,, a subsidiary of the
NASD. NASDAQ offers three types of
quotation information servicies: "Level
1," “Level 2,” and “Level 3." 22 Level 1

. service, which generally displays only a

single,®® two-sided quotation {Ze,, a bid
and an offer) for each security
authorized for inclusion in the NASDAQ
system, is the service most broker-
dealer firms provide {o their registered
representatives.2¢ The two-sided

Commission attempted o advise vendors of the
minimum display requirements which it then feit
were necessary to avold creating similar
deficiencies in the displays of quotation informatien
as were present in displays of transaction _
information. Thus, the Rule 11Ac1-1 Release
indicated that the Commission expected that
quotations will be displayed on a nondiscriminatery
basis {i.e., from all market centers) and that access
to composite quotations will be provided ina
manner which will allow recall of these quotations
as readily as quotations from a single masket. For
example, if the consolidated system stock symbel
and a single request key are utilized to obtain
quotations from a particular market center,
consolidated quotations must be available by use of
the consolidated symbol and a single request key. In
addition to the display of quotations and quotation
sizes based upon information from all market
centers, the Commission expects that vendors will
also indicate to users when these quotations are not
firm due to the Unusual Market Exception,

Rule 11Ac1-1 Release, supra note 15, at 38 n.48, 43
FR at 4347 n.48.

For a summary of other Commission efforts at
convincing vendors to modify voluntarily their
market information systems to conform lo the
purposes and objectives of a national market
system, see Securities Exchange Act Release No.
15251 (Oclober 20, 1678), at 8-9, (“Rula 11Ac1-2
Proposal Release"), 43 FR 50615, 50616.

20 ]d.

21 See proposed Rule 11Ac1-2(c)(v].

22 Level 1 service is supplied to subscribers
through interrogation devices available from other
vendors. Level 2 and 3 scrvices are supplied to
subscribers on NASDAQ cathode ray tube devices.

23 Certain broker-dealers supplement the Level 1
service by displaying their own quotations.

24 Other than Level 1, only the Level 2 service {s
available for general use. Lavel 2 displays, with
respect to each security quoted In the NASDAQ
system, a montage of the bid and offer prices of
each registered market maker who enters
quotations for security into the NASDAQ system.
Level 3 service, which is availsble only to registered
market makers, displays the same information as
Level 2 and also permits market makers to enter
their quotations. See NASD Manunl-By Laws,

« Schedule D at § 1653A.

quotation appearing on a Level 1 service
.display is not the “inside” market fora
particular security but rather is the
“representative” bid price (which is the
median of all bids entered into the
NASDAQ system by registered
NASDAQ market makers] and the
“representative” offer price (which is
the representative bid plus the median
sptead between the bid and asked
prices so entered) for the particular
security (“RBA”]). Because, by and large,
individual investors deal solely with
registered representatives, most
investors are exclusively aware of bids
and offers appearing on the Level 1
display. The Commission has been
concerned that the display of
“representative” quotations is
misleading to investors and could give
rise to opportunities for overreaching of
customers by broker-dealers.
Accordingly, the Commission included
in proposed Rule 11Ac1-2 a provision
requiring the display of the “inside”
NASDAQ quotation on Level 1 displays
and prohibiting the display of
representative quotations.

B. Description of Proposed Rule 11A¢c1-2

Proposed Rule 11Ac1-2, as published
for comment, set forth comprehensive
requirements with respect to the display
of transaction information in reported
securities and of quotation information
in reported securities as well as any
other equity security as to which
transaction reports, last sale data or
quotation information is disseminated
through an electronic interdealer
quolation system owned and operated,
directly or indirectly, by an association
(collectively, “subject securities™).*s The
Rule, as proposed, would have applied
to the display of market information by
any vendor *with the limited exception
that market information disseminated
on the floor of an exchange would not
be regulated by Rule 11Ac1-2, thereby
permitting an exchange to make
available to its members market
information for trading and surveillance
purposes which would otherwise be
precluded by the Rule.?” The proposal
also would have prohibited any broker
or dealer from operating or maintaining
any display of market information which:

#See proposed Rule 11Ac1-2{a)(2). At present the
only such interdealer quotation system is NASDAQ.
See text accompanying notes 21-24, supro.

#See proposed Rule 11Ac1-2{a)(12).

#Rule 11Ac1-2, 25 adopted, also excepts any
display of transaction reports, last sale data,
quotation information or market infonmation
operated or maintained by a self-regulatory
organization solely for monitoring o surveillance
purposes, Rule 11Ac1-2{f)(2).
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a vendor would be precluded from
making available.?®
1. Transaction Information. With
respect to the display of transaction
information, the proposal included
certain display requirements that were
then contained in Rule 17a-15.2° The rule
proposal also addressed the retrieval
procedures used by vendors. The -
proposal would have required.that
consolidated transaction information
" provided on an mterrogatlon device be
retrievable either by an inquiry
" consisting of fewer key strokes than is
necessary to retrieve individual market
transaction information or by a retrieval
procedure involving the same number of
key strokes and employing a more
prominent information request or -
transmit key to retrieve the display of
;consolidated transaction information.3°
Moreover, proposed Rule 11Ac1-2
would have required that all individual
market center dlsplays be retrievable in
response to inquiries consisting of the
same number of key strokes.3! The rule
proposal also would have required that
vendors provide, on a consolidated
basis, the same categories of
information on their consolidated
displays of transaction information as
they provide on their individual market
displays of transaction information,?
and that any vendor providing a market
minder 3 of transaction information for
an individual market also provide a
market minder service of consolidated

#See proposed Rule ilAclb—z(e].
238pecifically, the proposal would have retained

various interpretations of Rule 17a-15 taken by the

Commission in a release in 1975. See Securities
Exchange Act Release No. 11317 at 6 (March 28,
1975), 40 FR 15461, 15463. The proposal would have
required that no moving ticker display exclude
transaction information on the basis of the market
of execution. In addition, the proposal would have
continued to require that any vendor providing a
display on an interrogation device of transaction
information with respect to a particular reported
security also display on that device a consolidated
display of transaction information with respect to
that security, including the most recent transaction
information for that security reported by any market
center pursuant to an effective transaction reporting
plan as well as the volume of that transaction
information or the cumulative volume of all
transaction jnformation for that security reported by
any market center pursuant to an effective
transaction reporting plan. See proposed Rule
11Ac1-2{b){2}){i} and {iv). Rule 11Ac1-2, as adopted,
incorporates all of these requirements.
39See proposed Rule 11Ac1-2(b)(2)(i).
, 3See proposed Rule 11Ac1-2(b)(2](ii).
3280p proposed Rule 11Ac1-2(b)(2)(V).
2*Rule 11Aa3-1{a)(11) defines the term “market
minder” to “mean any service provided by a vendor
on an interrogation device or other display which {i)
permits real-time monitoring, on a dynamic basis, of
transaction reports or last sale data with respect to
a particular gecurity, and (ii) displays the most -
recent transaction report or last sale data with
respect to that security until such report or data has
been superceded or supplemented by the display of
a new transaction report or last sale data reflecting
the next reported transaction in that security."”

transaction information.* Finally, the
proposal would have précluded vendors
from identifying the market of execution
associated with transaction information
available on either moving tickers or on
an interrogation device with respect to
‘the display of consolidated transaction
information.*s

2. Quotation Information. With
respect to the display of quotation ]
information, the proposed rule set forth
certain minimum display requirements
designed to assure the dissemination of
bids, offers, quotdtion sizes and
aggregate sizes in subject securities. The
rule would have required that any
vendor which provides quotation
information on an individual market
basis with respect to a particular
security must also provide a display of
the highest bid and the lowest offer
prices from all reporting market centers
(“consolidated quotation”) with respect
to that security.® The proposal also set
forth key stroke access requirements
identical to those imposed for ’
transaction information.3’ In addltmn.
the proposal would have required (i) '
that the consolidated quotation display
include an identifier indicating the.

“market center responsible for the best

'bid and best offer, and (ii) that any
display of quotation information with
respect to reported securities include the
quotahon size or aggregate quotation
size 3 associated with any dlsplayed bid
or offer.®®

The rule proposal set forth two
alternative formulas for determining the
best bid or offer for reported securities,
Both formulas required the use of price
as the first factor for determining the -
best bid or offer, J.e., the best bid would .
be the bid which is highest in price and
the best offer would be the offer which
is lowest in price. However, the
proposed formulas differed on the
manner of selecfing between two or
more bids or offers at identical prices.
One formula would have required
selection of the best bid of offer first on
the basis of time (i.e., as between bids

-“or offers at the same price the bid or

offer recejved earliest in time by the
vendor would be the best), then on the
basis of size (i.e., as-between two bids
or offers recelved simultaneously the bid

- or offer with the largest quotation size

or aggregate quotation size would be the
best). Th_e other formula would rank

MSee proposed Rule 11Ac1-2(b)(2)(iii).
35See proposed Rule 11Ac1-2(c).
38See proposed Rule 11Ac1-2(c)(2)(i). .
¥ See proposed Rule 11Ac1-2(c)(2)(ii).
32Rule 11Ac1-2(a)(7) provxdes that the term
“gggregate quotation size" has the  meaning
provided in Rule 11Ac1-1(a)(12).
38 See proposed Rule 11Ac1-2(c){2)(i).
“See proposed Rule 11A¢1-2(a)(15)(i). '

bids or offers at identical prices first by
size and then, as between bids or offers
at identical prices with identical sizes,
on the basis of time. The Commission
indicated in the Rule 11Ac1-2 Proposal
Release that it contemplated specifying
in the Rule which of these formulas
should be used, but solicited comment
regarding the advisability of giving
vendors the discretion to display the
consolidated quotation in either
fashion.

The rule proposal also would have
permitted vendors to display quotation
information (including size) with respect
to individual market centers on their
interrogation devices either upon
separate inquiry (provided that inquiry
access routines for all market centers
contain an equal number of key strokes)
or in'a montage.*?If a vendor provided a
quotation montage, the proposed rule
would have required that the montage
state separately the quotation of every
market center except, in the case of a
montage of quotations with respect to a
reported security, the rule would have
permitted all third market maker
quotations to be condensed into a best
third market bid with size and a best
third market offer with size, each
identified by the particular third market
maker responsible for the bid or offer.**

Finally, the rule proposal would have
precluded any vendor from displaying
with respect to a subject security any

"bid or offer which is, or is derived from,

the mean, median, mode, or weighted
average of two or more bids or offers, or
which is calculated by adding to or
subtracting from an actual bid or offer a
commission, commission equivalent,
markup, or differential, ¢

3. Joint Display of Transaction and
Quotation Information, Although the
rule proposal specified separate
minimum display requirements for
transaction and quotation information, it
permitted 4 a vendor to combine the
consolidated transaction and quotation
displays available on an interrogation
device.*¢ Moreover, if a vendor were to
provide both the most recent transaction
information and quotation for a security
from a particular market center in a
single display, paragraph (b)(2)(v) of the
rule proposal would have required that
vendor to combine the consolidated
transaction information and quotation
display with respect to that security,
The proposal did not expressly prohibit

41See Rule 11Ac1-2 Proposal Release, supra note
18, at 35-36, 43 FR at 50620-21,

42See proposed Rule 11Ac1-2(c)(2){{1),

#5ee proposed Rule 11Ac1-2{c)(2)(il1).

“See proposed Rule 11Ac1-2(a)(19) which dofines
the term “representative bid or offer.”

4sSee proposed Rule 11Ac1-2(d).

43See proposed Rule 11Ac1-2(b)(2)(V).
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a vendor from combining, on a single
display, consolidated and individual
market center information; however,
displays combining individual and

-consolidated transaction or quotation

information would have been precluded
by the provisions of the proposed rule
which would have required that
consolidated market information be
accessed by a simpler inquiry sequence
than is necessary to retrieve individual
market information.*? .

1I. Discussion

In response\ to its proposal of Rule
11Ac1-2, the Commission received
comments from 21 persons, **including

“See proposed Rule 11Ac1-2(b)(2}(i} and (c){2)(i).

“See Comments of Bunker Ramo Corporation
(“Bunker Ramo™), dated December 15, 1979
{“Bunker Ramo Lelter"); letter from Lawrence Entel,
Assistant General Counsel, Reuters Limited
(“Reuters™), to George A. Fitzsimmons, Secretary,
Securities and Exchange Commission (“SEC™),
dated December 21, 1979 (“Reuters Letter”}; letter
from Richard B. Walbert, President, Midwest Stock
Exchange, Inc. {*MSE"), to Harold M. Williams,
Chairman, SEC, dated November 24, 1978 {*MSE
Letter™); letter from Nicholas A. Giordano,
Executive Vice-President, Philadelphia Stock
Exchange, Inc. {“Phix™), to George A. Fitzsimmons,
Secretary, SEC, dated December 13, 1978 {*Phlx
Letter"); letter from Joseph S. Dimartino, Chairman,
Institutional Traders Advisory Committee {*ITAC"},
to George A. Fitzsimmons, Secretary, SEC, dated
December 14, 1978 {“ITAC Leller}); letier from
Joseph W. Sullivan, President, Chicago Board
Options Exchange, Inc. (“CBOE"), to George A.
Fitzsimmons, Secretary, SEC, dated December 14,
1978 (*CBOE Letter"); letter from James E. Dowd,
President, Boston Stock Exchange, Inc. {*'BSE™), to
George A. Fitzsimmons, Secretary, SEC, dated
December 15, 1978 (“BSE Letter"); letter from James
E. Buck, Secretary, New York Stock Exchange, Inc.
{“"NYSE"), to George A. ons, Secretary,
SEC, dated January 12, 1979 "NYSE Letter™); leucr
from Charles . Henry, President, Pacific Stock
Exchange, Inc. {“PSE"), to George A. Fitzsimmons,
Secretary, SEC, dated June 29, 1979 (“PSE Letter");
letter from Nicholas A. Giordano, Chairman,
Operating Committee, Intermarket Trading System
{“ITS") (“ITS Operating Committee"} to George A.
Fitzsimmons, Secretary, SEC, dated January 22, 1979
(“ITS Letter”); letter from Jerome M. Pustilnik,
Chairman, Institutional Networks Corporation
(“Instinet”), to George A. Fitzsimmons, Secretary,
SEC, dated December 28, 1978 (“Instinet Letter"');
letter from D. H. Bodell, Financial Services Division,
GTE Information Systems Incorporated (*GTE"), to
George A. Fitzsimmons, Secretary, SEC, dated
December 28, 1978 (“GTE Letler™); letter from
Robert M. Steintferg, Executive Vice President,
Quotron Systems, Inc. {“Quotron™) to George A.
Fitzsimmons, Secretary, SEC, dated December 19,
1978 [“Quotron Letter™); letter from William A.
Schreyer, President, Merrill Lynch, Pierce, Fenner &
Smith, Inc. {*Merrill Lynch"). to George A.
Fitzsimmons, Secretary, SEC, dated December 5,
1978 (“1978 Merrill Lynch Letter”); letter from
William O. Sellers, Vice President, Merrill Lynch &
Cao., to Andrew M. Klein, Director, Division of
Market Regulation, SEC, dated January 29, 1979
(1979 Merrill Lynch Letter”); letter from Edward L
O'Brien, President, Securities Industry Association
(“SIA"), to George A. Fitzsimmons, Secretary, SBC,
dated January 12,1979 (“SIA Letter"); letter from
Gordon S. Macklin, President, NASD, to George A.
Fitzsimmons, Secretary, SEC, dated December 8,
1978 ("NASD Letter"); letter from Lewis N. Dembitz,
to George A. Fitzsimmons, Secretary, SEC, dated

4

five vendors,*? seven self-regulatory
organizations %, and four broker-dealer
firms.3* Most commentators, other than
vendors, endorsed the general concept
of a vendor display rule. The MSE
indicated that they found the proposal to
be “a carefully considered,
appropriately measured and extremely
important regulatory initiative to assure
the accurate and fair publication of
transactions in national market system
securities.” ** The Phlx commended the
Commission’s efforts to resolve the anti-
competitive effects of the current
methods used by vendors to disseminate
and display market information.3®The
CBOE also supported the proposed rule,
indicating that it believed that a critical
element of any national market system
for stocks or options must be the
availability of a means fo access market
information from all markets in a simple
and nondiscriminatory fashion although
it suggested that identical restrictions
would not necessarily be applicable to
standardized options.* Finally, the BSE
was of the opinion that "the current
state of the art in dissemination of
market information" was clearly
anticompetitive and “that improvement
is urgently required and long

overdue." %%

However, four of the five vendors
commenting on Rule 11Acl-2,
disapproved of the general concept of
the Rule. Those commentators
questioned the justification for and
methodology of portions of the proposed
rule, indicating that the release failed to
establish that the secondary markets are
at a competitive disadvantage vis-a-vis
the primary markets or that such a
disadvantage, if established, was a
result of vendors’ display techniques.*®

November 16, 1978 (*Dembitz Letter”); letter from H.
C. Piper, Jr., President, Piper, Jaffray & Hopwood.,
Inc. {“Piper”), to George A. Filzsimmans, Secretary,
SEC, dated November 12, 1878 (“Piper Letter™):
letter from Raymond B. Garcla, Daine, Kalman &
Quail ("DKQ"), to George A. Fitzsimmons,
Secretary, SEG, dated January 12,1979 (*DKQ
Letter"); letter from Boyd L. Jeilries, President,
Jeffries & Company, Inc. (“Jeflries™}, to George A.
Fitzsimmons, Secretary, SEC, dated December 13,
1978 (“Jeffries Letter”); and Jetter from Fred
Zimmermen, I1L, Vice-President and Trust Officer,
Republic National Bank of Dallas [“Republic®), to
George A. Fitzsimmons, Secretary, SEC, dated
December 13, 1978 (“Republic Letter”). These lelters
are contained in File No. $7-750.

“Bunker Remo, GTE, Instinet, Quotron and
Reuters.

*BSE, CBOE, MSE, NASD, NYSE, Phlx and PSE.

$1DKQ, Jeflries, Memill Lynch, and Piper.

$MSE Letter, supra note 43, at 58.

33phix Letter, supra nole 48, at 1.

CBOE Letter, supra note 48, at 1.

BSE Letter, supra note 48, at 1.

%6 See Bunker Ramo Letter, supro note 48, a1 3-5,
Quotron Letter, supra note 48, at 6-7; GTE Lelter
supra note 48, at 2; and Reuters Letter, supro note
48, at 5-6.

+

Several vendors also argued that
vendor display systems were designed
to appeal to the users of those systems,
and that the proposed standards would
not only cause unwarranted expense
and stifle further innovations by
vendors but would also create systems
which were less efficient to
subscribers.’? Specifically, Reuters
stated that: “[I]{ restricted technical
controls are imposed, the field of
securities information communications
would no longer be a fertile one for
innovation and technological
advance.” **In addition, Reuters
insisted that the significant expense
involved in complying with the
programming and systems changes
contemplated by the rule would
seriously hamper, if not entirely
foreclose, Reuters’ entry into the
industry.5? After careful consideration of
these comments, and in particular the
issues discussed below, the Commission
has determined 1o adopt the rule in
revised form.

A. Statutory Authority and
Constitutionality

1. Comments. Two vendors disputed
the Commission’s autharity to adopt a
rule dictating the manner and content of
market information displays.® Bunker
Ramo contended that neither the text
nor the legislative history of Section 11A
of the Act authorizes the Commission,
except under limited circumstances,5! to
substitute its judgment for that of
vendors regarding the proper design and
programming of interrogation devices.
Reuters similarly argued that

serious questions exist with respect to
whether the Commission would be
overstepping its bounds by prohibiting
certain market information from béing
displayed or regulating the format in which
vendors display certain market information.
Specifically, proposed Rule 11Ac1-2 may
have the effect of creating arbitrary and
unreasonable guidelines from which few
vendors may stray, superseding subscribers’
demands for particular information, and
constituting for all intents and purposes a
new and substantive “federal market news
law.” This we believe was not the intent of
Congress.©

37 See Quotron Letter, supra note 48, at 6~7: GTE
Letter supra note 48, at 2; and Reuters Letter. supra
nole 4&at 5-6.

$Reuters Letter, supranote 48, at 7.

¥ Reuters Letter, supra note 48, at 8-9, 11-12.

# See Bunker Ramo Letter, supro note 48, and
Reuters Letter, supranote 48, at 2,3.8.

§!Bunker Ramo contended that the Cormission is
empowered to regulate securities information
processors only under certain provisions of the 1975
Amendments [see Section 11A{c){1}{A-F) of the Act,
15 US.C. 78 k-1{c}1}{A-F}]} and that none of those
provisions authorizes the Commission to adopt
proposed Rule 11Ac1-2 See Bunker Ramo Lener.
supra note 48, at 26-28.

®Reuters Letter, supra note 48, at 3.
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Reuters further contended that
Congress’ purpose in enacting the. 1975
Amendments was “that consumers
should be the ones to decide what
services are offered, what goods are
produced, and that to this end, controls
on prices, on market entry, on
technological development, etc., should
be limited to the extent necessary.”
In its comment letter; Reuters also
argued that mandating display format
and accessibility “impermissibly
restrains Reuters’ exercise of its First
Amendment rights,” ¢ and thus, the
adoption of the Rule would violate
Reuters’ freedom of speech and press.®
2, Commission Response—a.
Statutory Authority. Prior to the
enactment of the 1975 Amendments
there existed some controversy as to the
Commission’s authority under the Act to
require and to regulate the
dissemination of market information, ¢
In considering the 1975 Amendments,

the Senate Banking, Housing and Urban -

Affairs Committee stated, with respect.
to the Commission's responsibility on
matters related to the dlssemmahon of
market information, that

[i]n the securities markets, as in most other
active markets, it is critical for those who
trade to have access to accurate, up-to-the-
second information as to prices at which
transactions in particular secuntxes are
taking place (/.e., last sale reports) and the
prices at which other traders have expressed
their willingness to buy and sell (i.e,
quotations). For this reason, communications
systems designed to provide automated
dissemination of last sale and quotation
information with respect to securities will
form the heart of the national market system.
The Committee has found, however, that
there are significant questions as to the SEC's
authority to regulate persons operating and -
administering those systems. As our trading
markets shift ffom independent self-
contained units to a single integrated system,
.clear regulatory control over the
communications links among markets
becomes imperative. [S, 249 57 would greatly
expand the SEC's regulatory authority over
the processors and distributors of market
information. The goals of this pervasive
authority would be to ensure the availability
of prompt and accurate trading information,
to ensure that these communications
networks are not controlled or dominated by
any particular market center, to guarantee
fair access to such systems by all brokers,
dealers and investors, and to prevent any
competitive restriction on their operation not
jushﬁed by the purposes of the Exchange
Act.58

6/d, at8. |

“Id, at 4,

S Id. at 3-4. ‘ .

68 See Rule 11Aa3-1 Proposal Release, supra note’
14, at10 n19, 43 FR at 50607 n. 19

"The 1675 Amendments were based on S. 249.”

¢4Senate Com, on Banking, Housing & Urb. Affs,,
Report to Accompany S. 249, S. Rep. No. 84-75,

The Senate Report further noted that
“[e]xamples of the types of subjects ag
to which the SEC would have authority
to promulgate rules include * * * what
and how information is displayed

* * * 6 Gection 11(A)(c][1)(B) was
enacted to reflect these views by
authorizing the Commission to adopt
rules to asstire the prompt, accurate,
reliable and fair collection, processing,
distribution, and publication of
transaction and quotation information.
Thus, the 1975 Amendments explicitly
provide the Commission with the
authority to adopt rules governing

vendor display techniques.

b. Constitutionality. The resolution of
the issue of whether the Rule violates
vendors' first amendment rights of the -
press and free speech depends on both .

-the type of speech proposed-to be
regulated and the nature of that

- regulation.” Regulation of most

categories of speech {e.g., political
speech), with few exceptions, constitute
impermissible prior restraints or -
“chilling effects” on publication.”
However, regulations of certain
categories of speech, such as -
.commercial speech, are subject to less
stringent standards of review.”?

Rule 11Ac1-2 regulates
communications which are directed at
providing investors-with market . _
information that is considered necessary
to investment decisions, I.e.,
communications that are essentially
commercial in nature. The courts have
only recently recognized the
applicability of the first amendment to

_ commercial speech,” and the United

States Supreme Court has yet to
enunciate-a definitive test for .
determining the validity of regulations
governing the publication of commercial
speech. However, recent cases suggest
that, where a valid regulatory objective

(“Senate Report”) 84th Cong., 1st Sess, at 9 (1975),
reprinted in, [1975] U.S. Code Cong. & Ad., News
179, 181,

83/d. at 11, [1975] U.S. Code Cong. & Ad. News at
189 (emphasis supplied).

See e.g., Virginia State Bd. of Pharmacy v.

_ Virginia Consumers Council, 425 U.S. 748 (1876) anid
Bigelow v. Virginia, 421 U.S. 809 (1975). See also L.

Tribe, American Constitutional Law 653-54 (1978).

1See, e.g., Cohen v. California, 403 U.S. 15 (1971);
Street v. New York, 384 U.S. 576; and Chaplinksy v.
New Hampshire, 315 U.S. 368 (1942).

2See e.g., Friedman v. Rogers, 99 S. Ct. 887 {1979).

BSee, e.g., Valentine v. Chrestenson, 316 U.S. 52
(1942), where the United States Suprerhe Court
indicated that the first amendment imposed “no
* * * restraint on government with respect to purely
commercial advertising.” Id. at 54. The leading
Supreme Court decisions finding thata
communication that proposes a commercial
transaction is not “wholly outside the protection of
the first amendment” were Virginia State Bd. of
Pharmacy,v. Virginia Consumers Council 425 U.S,
748 (1976), and Elgelaw v. Virginia, 421 U.S, 809
~{1975).

as well as a rational relationship
between the regulation and the objective
are demonstrated, the regulation would
be upheld.™ As is discussed at length
below and in the release proposing Rule
11Ac1-2, the Commission believes that
Rule 11Ac1-2 is rationally related to
furthering the valid Congressional
directive to establish a national market

system and to provide added protections

to investors by enhancing the
availability and utility of consolidated
market information. Rule 11Ac1-2,
therefore, would not violate vendors'
First Amendment rights of the press or
free.speech.

- In this regard, the Commission should
emphasize that the regulation provided
in Rule 11Ac1-2 cannot be characterized
as one of “prior restraint” since it
‘generally does not require vendors to
delete information from their displays,™
Rather, the Rule merely requires
vendors to include additional
information on interrogation device
displays of market information and to
revise the current method for retrieving
consolidated information. This type of
regulation would therefore appear to be
less onetous than the type of regulations
that have been found to infringe on the
protections afforded commercial
speech, ™ and consistent with thoge
decisions which have upheld regulation
of commercial speech.? In addition, the
Commission has considered alternative
means of ensuring widespread
dissemination of consolidated market
information 7 but has determined that
the Rule being adopted today is the most
appropriate means, at this juncture in
the evolution of a national market
system, of attaining this important goal,
Finally, if the application of Rule 11Ac1-
2 has an onerous impact on any vendor
and relief can be afforded without
vitiating the purposes of the Rule, the
Commission has reserved exemptive
power under the Rule to ameliorate that
impact.?®

B. Display and Retrieval of

_ Consolidated Information

1. Comments. All of the persons other
than vendors that commented generally
on Rule 11A01-2 endorsed the goal of

USee 0.9, Friedman v. Rogers, 99 8. Ct. 887 (1079)
and Bates and O’'Steen v. Stale Bar of Arizona, 433
U.S. 350 (1977).

*Rule 11Ac1-2 does, however, prohibit the
display of a representative bid and asked quotation,
The Commission believes that this prohibition {s a
necessary measure designed to curb possibilitios of
overreaching.

8See e.g., Ohralik v. Ohio State Bar Assoc. 98 S,
Ct. 1912 (1978); and In Re Primus’'98 S.Ct, 1893
(1978).

"See e.g., Friedman V. Rogers, supra note 74,

8See text accompanying notes 113-118, infra.

See text accompanying note 96, infra,

.
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simplifying access procedures to and
improving the content of the display of
consolidated market information.*
Those commentators found the
proposals to be an important initiative
in assuring publication of market
information,*! and in resolving the

discriminatory fashion in which market -

information is currently provided to the
public by vendors.® The ITS Operating
Committee considered the “relevant
aspects of the Rule to be beneficial to
the efficient operation of ITS.” *In
addition, some of the commentators that
supported the adoption of proposed Rule
11Ac1-2 believed that the rule did not go
far enough to ameliorate the deficiencies
in the manner in which market
information is disseminated. In .
responding to that part of the proposal
which would require vendors to provide
a consolidated quotation display, two
commentators contended that such a
- display is an inadequate reference for
informing subscribers of the depth of the
market for a security and suggested, as
an alternative, that the Commission
require vendors to display a complete
montage of quotations.® In addition,
two commentators suggested that the
Commission require that individual
market transaction information be
displayed on a montage.%s

Four of the five vendors commenting
on proposed Rule 11Ac1~2 disagreed,
arguing that the expense of compliance
with the Rule would be substantial and
that adoption of the rule would fail to
achieve the Commission’s objectives of
increasing the use of consolidated
information.®® For example, Quotron
argued that the relative ease by which
market information may be accessed

252 MSE Letter, supra note 48, at 56, Phlx Letter,
supra note 48, at 1; ITAC Letter, supranote 48, et 1;
CBOE Letter, supra note 48, at 1; BSE Letter, supra
note 48, at 1; and PSE Letter, supranote 48 at 1,

#1See MSE Letter supra note 48, at 1,

825ee Phlx Letter, supra note 48, at 1; CBOE
Letter, supra note 48, at 4; and BSE Letter, supra
note 48, at 1; and PSE Letter, supra note 48, at 3—4.

8See ITS Letter, supra note 48, at 1, The ITS isan
intermarket communications linkage system
designed 1o permit orders for the purchase and sale
of multiply traded securities to be routed between
market centers for execution. See Securities
Exchange Act Release No. 15871, at 9-13, (March 22,
1979), (“Status Report”), 44 FR 20360, 20360-61.

$4See MSE Letter, supra note 48, at 57-58 and
Phix Letter, supra note 48, at 2-3. One commentator’
suggested that the Commission permit vendors
displaying a quotation montage to do so inlieuof a
best bid and offer display. See Instinet Letter, supra
note 48, at 6.

%See BSE Letter, supra note 48, at 1-2; and Phix
Letter, supra note 48, at 4-5.

8 See Bunker Ramo Letter, supra note 48, at 3-5;
Quotron Letter, supra note 48, at 6~9, 21; Reuters
Letter, supra note 48, at 5-9; and GTE Letter, supra
note 48, at 2-3. Instinet was the only vendor

" commenting on proposed rule 11Ac1-2 that did not
oppose the adoption of the rule. See Instinent Letter,
supra note 48.

N

will not determine the frequency with
which that information will be recalled
and that, therefore. the proposed
provision requiring vendors to simplify
the method of recalling consolidated
information would not have its intended
effect. In support of its contention,
Quotron pointed out that, following the
implementation of the high speed data
stream for transmitting transaction
information, Quotron voluntarily revised
its access procedures to permit recall of
consolidated transaction information by
the easiest method but that it reverted to
its original access procedures (i.e.,
easiest method for retrieval of primary
market information) shortly thereafter in
response to subscribers’ complaints,
Quotron also indicated that the current
methad of access to and content of
market information displays reflects the
fact that 95% of all current subscriber
requests are for primary market
information.’” Quotron argued that by
mandating display techniques that are
not responsive to public demand the
adoption of the rule would “inhibit the
prompt production of information to the
public.” * Quotron therefore suggested
that the Commission restrict rulemaking
in this area to prohibiting only such
information as is shown to be clearly
false, misleading or manipulative.*

With respect to the proposal that each
vendor provide a consolidated quotation
display, GTE similarly contended that
such a display would rarely be used,
indicating that it has been providing
such a consolidated quotation display
since 1975, but that subscribers rarely
request that display.”™ Bunker Ramo also
suggested that the Commission not
specify a minimum consolidated
quotation display because, under
present conditions, order by order
routing of other than institutional size
orders on the basis of displayed
quotations generally would only take
place on the floor of an exchange via
ITS.%* Bunker Ramo argued that,
because registered representatives have
virtually no order routing authority,
there is no need to provide registered
representatives with quotation
information from the secondary
markets.”?

Two vendors suggested that the most
direct means of ensuring the use of
consolidated information would be the
adoption of a “best execution™ or similar
rule. Bunker Ramo recommended the
adoption of a rule which would require

$1See Quotron Letter, supra note 48, at 6.

/d, at 20,

9/d. at 22.

®See GTE Letler, supra note 48, at 2,

"See Bunker Ramo Lelter, supra nole 48, at 12
/d, at4.

any person making an order routing
decision to check every market,® while
GTE recommended that a rule be -
adopted which would require all orders
to be sent to the market displaying the
best quotation.®

Certain vendors also argued that the
expense involved in complying with the
Rule as well as the detailed specificity
of its provisions would hamper
innovation and technical advances in
the field of securities information
communication.?® For example, Reuters
insisted that the significant expense
involved in complying with the
programming and systems changes
contemplated by the Rule would
seriously hamper, if not foreclose,
Reuters’ entry into the securities
information industry.?®

2. Commission Response—a. Goals.
Notwithstanding the Commission’s
authority, granted in the 1975
Amendments, to regulate the display of
market information, the Commission has
elected, until this time, to refrain from
establishing minimum standards for
those displays in order to determine
whether competitive forces would
ensure that market information display
systems would develop in a manner
consistent with the evolving national
market system.®*T As market information
systems have developed, it has become

oAb kbt

uid at5.n”.

#See GTE Letter, supranote 48, at 2.

93 See text accompanying nates 188-190, infra.

28 Soe Reuters Letter. supra note 48, at 12. Reuters
objected to the adoption of two provisions in the

proposal. First, Reuters objected to the provision in

the Rule which would require Reuters to place
Individual market and consolidated information on
separate displays. See text accompanying notes
188-180, infra. Reuters indicated that it combines
primary and consolidated information in one
display and that requiring it to separate displays
would not serve the purposes of the rule. Renters
Letter, supra note 48, at 10. In addition, Reuters
indicated that it was unable to provide, without
substantial reprogramming, a consolidated best bid
and offer display. Id. at 11-12. -

97 In the release announcing the adoption of Rule
11Ac1-1, the Commission indicated that saveral
commentators had suggested that the Commission
{mose specific obligations on vendors of quotation
information to display quotations from all market
centers. See Rule 11Ac1-1 Release, supra note 15, at
37,43 FR at 4347, The Commission stated that,
although the general availability of quotation
Information from all market centers by such
vendots is 8 necessary prerequisite to the use of
that information, it appeared that adequate
dissemination of quotation information would be
achieved without regulation. In this connection, the
Commission believed that the inanguration by one
vendor of a montage quotation sesvice should
ensure that other vendors would, due to competitive
pressures, develop a similar or, at least, a best bid
and offer display. /d. at 37-38, 43 FR at 4347. The
Commission added, however, that it expected
quatation displays to include certain features (sce
note 19, supra) and that it would continue to
monitor vendor progress in providing quotation
information in a comprehensive and
nondiscriminatory manner. Jd.
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evident to the Commission that vendors
have accorded displays of individual -
market information, particularly primary
market information, greater prominence
than displays of consolidated .
information.?8 The Commission
recognizes that the current preference
accorded displays of primary market

‘information reflects vendors’
perceptions of their subscribers' .
demands and riot vendors’ intentions to
discriminate between the primary and
secondary markets. The Commission is:
concerned, however, that, to some
extent, subscriber preference for
primary market information may be a
product of market information systems
which fail to adequately and fairly
display corisolidated market
information. The Commission is also
concerned that the failure by vendors to
provide comprehensive and easily.
retrievable displays of consolidated
information may impede progress
toward a national market system by
continuing to emphasize market
information disseminated from the
primary markets and may hamper the
ability of investors to monitor whether
their brokers are securing best execution
of their customers’ orders.

The Commission believes that the
modifications in market information
systems that are mandated by Rule
11Ac1-2 will enhance investor .
awareness of the presence of competing
market centers, and, thus, alter the

current pervasive preference for primary

market information. These goals are
fundamental to the development of &
national market system. In this
connection, the provision mandating a
consolidated quotation display_presents
a particularly necessary improvement
over the current method in which
quotation information is displayed. Both

- the Congress and the Commission have
long expressed the view that, given a
consolidated quotation system, brokers
and dealers should be able to determine,’
simply and directly, the best market for
any security.®? At present, that

98 Briefly, the prominence accorded displays of
primary market information is evidenced by the -.
avallability of complete market information
(including quotation information} on such displays
and the relative ease by which such displays may
be retrieved. See Rule 11Ac1-2 Proposal Release, -
supra'note 19, at 38-39. 43 FR at 4347.

92 In the Commission’s 1973 Statement on the
Structure of a Central Market System, the
Commission indicated that in order for active
competition to exist “brokers representing investors
must be able to determine at any given time the
lowest price at which a particular security can be
bought and the highest price at which it can be

- sold.” Policy Statement of the Securities and
Exchange Commission on the Structure of a Central
Market System (March 29, 1973), at Z5, reprinted in,
{1973] Sec. Reg. & L. Rep. {(BNA) No. 196 at D-1, D-5.
Similarly, the House of Representatives’ Security:

-

——

determination is made difficult by the
display of individual market quotations
on separate displays. Accordingly, the
Commission believes-that the
availability of a single display of
quotations for all markets should
significantly improve the quality of .
executions of customer orders by
broker-dealers. In addition, the
knowledge by market makers in the
secondary markets that.quotations
transmitted from their markets would be
given an opportunity to be widely
dissemisnated may increase their
willingness to compete for order
flow,100

b. Provisions Designed to Enhance
Displays of Consolidated Information.
The Rule, as adopted, imposes three
requirements designed fo remedy
current deficiencies in the manner of -
display of consolidated information.®
First, the Rule retains the proposed _
requirement that vendors make displays
of consolidated transaction and
quotation information retrievable either
by an inquiry consisting of fewer key
strokes than is necessary to retrieve
displays of individual market
information or by an inquiry consisting
of the same number of keystrokes as is
necessary to retrieve displays of :
individual market information, if the
information request or fransmit key
necessary to retrieve consolidated
information displays i§ more =~ = .
prominent, 192 )

Industry Study advocated that bid and offer -
quotations would be published *in such fashion as
to permit a comparison between specialists and
market makers, who would be in competition with

. one another.” Report of the Subcomm. on Com. &
Fin. of the Comm. on Interstate & For. Com.,

.. Securities Industry Study, HR. Rep. No. 92-1519, at
- xiv, (1972). Finally, the House Report on the 1975

Amendments indicated that the implementation of a

_ composite quotation system would be necessary in

order to “allow stock brokers to ascertain at a
glance the market which offers the best price for

. their customers * * *.” (emphasis supplied). Comm.

on Interstate & For. Com., Report to Accompany
H.R. 4111 Securities Reform Act 0f1975, HR. Rep.
No. 84123, at 91{1975). .
109 But see text accompanying note 187, infra.
1%t In an effort to minimize unintended effects on
-highly technical vendors systems the Rule
addresses specific vendor systems at their current
state of development and does notattempt to
anticipate developments in a rapidly changing
computer and communications technology. The
Commission anticipates that, as vendors revise and
enhance their systems, they will do so in a manner
which is consistent with the policies underlying the
Rule. However; the Commission is prepared to
respond quickly to any action taken by vendors
which may tend to circumvent the Rule.
102 Rule 11Ac1-2{bj(2)(i) and (c}(2)(i). Although
this requirement would require separate displays of

consolidafed and individual market information, the

Commission will consider providing exemptive
relief from this requirement for Reuters or any other
vendor who wishes to combine primary and -
consolidated information in one display. See note
85, supra. :

The Rule, as adopted, also retains the
provision requiring vendors to display
the consolidated quotation fora -
reported security 1% if they display any
individual market quotation, ¢
However, unlike the proposed rule,
which would have mandated the display

. of a single consolidated quotation for

1% Because of the difficulty of updating flrm
quotations in a large number of securitios, many
regional exchange speclalists employ systems
which automatically update their quotations in
securities they are not actively trading euch time the
primary market bid or offer quotation for that
security is revised (“Autoquoto”). Presently, .
however, because each regional exchange
independently generates, through its Autotjuote
equipment, & new quotatior, there may bo a perlod
of up to 60 seconds after the primary market
quotation change before all revised reglonal
"Autoquote quotations” have been reported to the
consolidated quotation system for dissemination to
vendors. The Commission believes that it would be
desirable to eliminate these delays, to tho extent
possible, and, therefore, to.enhance the accuracy
and timeliness of the consolidated quotation
display. There would appear to be at least two
ways in which this may be accomplished.
Specialists on each regional exchange, whon using
Autoquote, could communicate to a central
processor the differentials which thoy wished to
maintain between their quotations and primary
market quotations for a particular socurity. The
central processor could then recompute all regional
quotations based on the differentials supplied to it
and reporst those new quotations simultancously to
the consolidated quotation system. Alternatively,
regional exchange specialists employing Autoquote
could supply their quotation differentlals to cach
vendor and each vendor, upon receiving through the
consolidated system a report of a primary market
quotation change, could compute the approptiafe
change for each reglonal exchange for
dissemination through its interregation network,
The Commission urges the vendors and the
participants in the CQ Plan to jointly agree on ona
procedure which would ameliorate the quotation
reporting delays discussed above.

The present use of Autoquote by regional
exchange specialists has also ralsed more gonoral
concerns regarding those speclalists’ compliance
with Rule 11Ac1-1 under the Act, The Commission
understands that on certain occasions specialists on
regional exchanges, when disseminating quotations
in an automated mode, have rejected commitmonts

" to trade at their displayed quotation. Amongst othor

things, this practice has resulted in a general
unwillingness of some users to send commitments
to trade through ITS to any regional specialist
whom they believe is employing Autoquote.

4 Rule 11Ac1-2{c){2)(A}). The Commisslon is
aware that some third market makers apparently
make available quotations to the consolidated
quotation system early in the day and rarely, if ever,
change those quotations during that day.

As a result, frequently during the day, a “stale”
third market bid or offer may become the best bid
and offer and thereby possibly undermine tho utility
of the consolidated quotation display. Tho
Commission reminds thoso market makers that
insertion or maintenance of bid and offer pricos
which do not represent the actual prices at which
the responsible broker or dealer is willing to effoct
transactions fails to comply with Rule 11Ac1-1
under the Act and violates the prohibition against
fictitious quotations found in Section 15(c)(2) of the
Act. The Commission expects the NASD tothclively
monitor the quotations of third market makers to
assure compliance with Rule 11Ac1-1.See Rulo
11Ac1-1 Release, supra note 15, at 35, 43 FR at 4347,
See also NASD Manual—Rules of Fair Practico § 0,
at { 2158, (1978),
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each reported security, the Rule, as
adopted, permits vendors to provide
either a single consolidated display of
the.best bid and offer or a single screen
-montage display of quotations for each
reported security from all reporting
market centers.1%
Finally, Rule 11Ac1-2, as adopted,
retains the proposed provisions -
requiring vendors to include the same

categories of information on displays of .

consolidated information as are
included on displays of individual
market information.*® This provision,
however, has been modified in order to
accomodate concerns raised by GTE
that certain display screens, or the
portion of these screens alloted to the
display of specifically recalled market
information, %’ contain a limited number
of information fields.1°® Under the
provisions of the Rule, interrogation
device displays of transaction
information must include one market
indentifier ' and displays of
consolidated quotation information must
include two market identifiers.?’® As a
result of these provisions, there could be
as many as three fewer fields of
information available for collateral
market information on a combined
display of consolidated transaction and
quotation information than on any

165 Although the Commission concurs with those
commentators who suggested that a montage is
more informative to investors and to their brokers
than the consolidated quotation display, see text
accompanying notes 84-85 supra, the Commission
has determined not to require, at this time, that all
vendors provide a montage, The Commission
understands that the hardware, software and line
costs inherent in providing a dynamic montage
service on interrogation devices supplied to each
registered representative would be far more
significant than those associated with providing a
best bid and offer display. In addition, the
Commission recognizes that most users of
interrogation devices are registered representatives
who, for most practical purposes, do not possess
either the authority or the means to route customer
orders to the market displaying the best price.
Accordingly, the Commission believes that the
marginal benefit that may be provided to investors
by a quotation montage, as compared to the best bid
and offer display, would not warrant the expense
involved in requiring that a montage be provided on
all interrogation device displays. However, the
Commission does expect that firms will provide
their trading desks with a quotation montage
service in order to provide officials responsible for
order routing decisions with accurate and complete
quotation information. For the same reasons, {i.e.,
expense and the absence of a substantial benefit to
be derived as a result) the Commission has also
determined not to require a montage of transaction
information.

16 Rule 11Ac1-2(b}{V).

17Some interrogation devices display specifically
recalled market information on an entire screen,
while others allot only portions of the screen to the
display of this information in order that other
services may be provided on the remainder of the
screen. .

98 See GTE Letter, supra note 48, at 5.

103 Seg Rule 11Ac1-2(b)(i}C).

110 Sge Rule 11Ac1-2{(c)(2)(}(A)(1).

combined display of individual
transaction and quotation information.
The Commission understands that the
addition of fields of information on the
consolidated display to comply with a
strict comparability requirement would
entail costly reprogramming and, in
some instances, hardware madification
for at least one vendor. Accordingly,
Rule 11Ac1-2, as adopted, has been
modified to permit vendors to delete up
to three categories of consolidated
information in order to comply with the
market indentifier requirements of the
Rule, 1
The Commission has determined not
to require vendors providing a market
minder service *2on an individual
market basis to provide a similar service
on a consolidated basis. Although the
Commission believes that a
consolidated market minder may be a
useful tool to investors and would be
consistent with the purposes of the Act,
the adoption of a consolidated market
minder requirement appears to be
unwarranted given the supplementary
function of market minders and the
substantial expenge that would be
involved in providing that service
universally. In addition, two of the three
principal vendors already provide a
market minder service on a consolidated
basis, thus substantially negating the
need for regulation. For these reasons
the Commission believes that the
development of market minders on a
.consolidated basis should be a function
of competitive forces.
c. Alternatives Considered. In
determining to adopt Rule 11Ac1-2, the
Commission has considered a number of

11 See Rule 11A¢1-2(b){F). A vendor would be
permitled to delete up to three categories of
collateral market {nformation if consclidated
transaction and quotation information are combined
into a single display. If a vendor provides no
consolidated quotation informatlon on its
consolidated transaction display that vendor would
be permitted to delets only one category of
information from the display of consolidated
transaction information. In addition, il & vendor Is
required to provide a combined display, he may not
elect to delete either the consolidated quotation or
transaction information in reliance upon the
exception to the equal categories of information
requirement. /d.

Bunker Ramo indicated that the same categories
of information requirement also represented &
cosily burden to vendors because it entails the
expansion of consolidated {nformation storsge
capacities. Sea Bunker Ramo Letter, supra note 48,
at 9-11. The modification of the equal categories of
information provision does not address the storage
capacity problem raised by Bunker Ramo because
the Commission belleves that the importance of
ensuring the usefulness of displays of consolidated
information and the fact that vendoprs have
developed sufficient storage capacities to parmit
collateral information to be Included on displays of
individual market information outweigh the expenss
involved in the expansion of current storage
facilities for consolidated transaction information,

125ea Rule 11A83-1(a)(11).

alternative regulatory measures,
including those suggested by GTE and
Bunker Ramo.!*? Initially, the
Commission considered mandating
minimum requirements that would
specify the exact format of, and the
precise inquiry sequence for recalling,
displays of consolidated information.
The Commission understood, however,
that each vendor’s market information
system operates differently, and thata
regulation that would prescribe display
techniques unrelated to each vendor’s
capability might place some:vendors at.
a competitive disadvantage. The
Commission believed that, in order to
avoid any substantial anticompetitive
impact on certain vendors, it was
necessary to design regulations that
would permit each vendor to apply its
own display techniques in complying
with the regulation. The Commission
therefore proposed flexible
specifications for the display of
consolidated information which would
permit each vendor to apply its existing
method of retrieving primary market
information and require each to include
the categories of market information
that it already includes on its displays of
individual market.information to the
retrieval and to the display of
consolidated information.’**The
underlying premise of this approach is to
ensure, at a minimum; that consolidated
information would not be displayed in a
fashion that would make that
information appear to be less significant
or less useful to investors than
individual market information.

The Commission recognizes that it
could ensure that investment decisions
are based on nation-wide information
‘by requiring that all orders be routed to
the best displayed market, as suggested
by GTE. or that all individual market
displays be checked, as suggested by
Bunker Ramo. In its recent status report
on the development of a national market
system,''® the Commission stated that it
had determined to defer proposal of a
rule, such as the one suggested by
GTE."**The Commission indicated that

[i]n the current trading environment, in which
quotations are not firm under all
clrcumstances, and there are practical
limitations on access for execution purposes
and differences in clearing costs, itis
questionable whether individualized routing

14 See taxt accompanying notes $3-84, supro.

14 Accordingly. the proposal did not generally
roquire vendors to provide specified categories of
imformation unless that vendor already provided the
same type of information on an individeal market

34 See Status Report, supro note 83.
34 /d. at 43-44. 44 FR at 20368.
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of all orders on the basi§ of machine- - .
displayed quotations should be required.*?

The Commission has also determined
not to pursue Bunker Ramo’s suggestion
that the Commission require brokers to
survey each market prior to routing any
order, The Commission believes that’
such.requirement would be
unenforceable and unnecessarily
burdensome given the present
limitations on the firmness of quotations
and the manner in which most customer
orders are currently routed.!8

——i .

197 1, The Commission’s statement concerning
order routing on the basis of machine displayed
quotations was intended only to explain the
Commission’s determination not to mandate-order-
by-order routing rather than to discourage
individual indusiry efforts to experiment in this
area, Recently, William A. Schreyer; President of
Merrill Lynch, announced in testimony before the
House of Representatives Subicommitieeson -. -
Oversight and Investigation and on Consumer
Protection and Finance of the House Committee on
Interstate and-Foreign Commerce that Merrill Lynch
has developed a prototype of an electronic
securities order routing system. This system Is said
to have the capability of scanning all quotations in
the consolidated quotation system and sending
customer orders to the best market. The
Commission endorses this and similar experimental
efforts directed at enhancing brokers' capabilities at
achieving “best execution" on behalf of their
customers and believes that the experience derived
from such pilot programs will better enable the -
Commission to further explore the feasibility of
systemwide order routing facilities.

11*The Commission’s determination to defer
consideration of a “best execution” rule, given the
current posture of the evolution of a national market
system, is not Intended to be an indication that the
quality of individual markets (as reflected by -
transaction and quotation information disseminated
from each market) should not be regarded as an
{mportant factor in determining to which market an
order should be sent. In the release announcing the
adoption of Ruke 11Aci-1, the Commission
indicated that it expected.that that rule would
improve the quality of quotation informationr
available from all market centers and that brokers
would utilize that information in making informed
order routing decisions, See Rule 11Ac1-1 Release,.
supra note 15, at 37-43, 43 FR at 434647,
Furthermore, the"Commission has also indicated
that it expects that those broker-dealers that
automatically route retail customer orders in a
_ particular security to a predesignated market, at a
minimum, make periodic assessments ag tothe  ~
quality of such market. See Status Report, supra
note 83, at 39, 44 FR at 20368, The Commission
continues to believe that awareness of nationwide
market information by brokers, dealers and
investors is essential to improving the quality of
order execution,

Furthermore, the Commission believes that
broker-dealers who choose to automatically route --
their customer orders to a designated market should
be alert for unusual market conditions in the
designated market which would require brokers to
take additional measures (such as disclosure of -
market conditions or special handling of customer
orders). Examples of such unusual market
conditions would Include substantial price disparity
between the designated market and other markets,
extreme volatility of the market in the security and
unusual trading patterns, In addition, the
Commission notes that a broker’s fiduciary
responsibility to obtain the best execution of a
customer’s order under the circumstances may
continue beyond the initial routing decisiomn. In this
regard, the Commission has proposed Rule 11Ac1-3

. Finally, the Commission has also
considered Bunker Ramo’s suggestion
that the Commission require deletion of
all displays of individual market
information as a means of ensuring use
of consolidated information. The

Commission has rejected this alternative

in the belief that a reduction in the
amount of information available to the
public would be antithetical to the
interests of investors and would impede
the creation of a national market
system.
C. Formula for Determination of the
Consolidated Quotation .
1. Comments. Seven commentators
addressed the specific formula which
"would be used to determine the
" consolidated quotation when more than
one market’s quotation represents the

_ highest bid or the Iowest offer price.

Three commentators, SIA, NASD and
GTE, advocated permitting the vendor to
determine whether the consolidated
quotation under those circumstances
would constitute the first bid or offer
received by that vendor or the bid or
offer with the greatest size. Those
commentators indicated that, because
investors could perceive a benefit from a
consolidated quotation determined
under either formula, vendors should be
permiitted to design their systems in a
manner that would be responsive to-
their subscribers’ needs.*® GTE also
suggested that the proposal be amended
to permit it to display the aggregate size
of the best quotations from all markets
displaying the best bid or offer price.}®
The four remaining commentators,
NYSE, ITS Operating Committee
Quotron and Merrill Lynch v
recommended that size be given priority
overtime in determining the
consolidated guotation display.??! The
NYSE and the ITS Operating Committee
based their recommendations on the
advisability of having identical .
‘interrogation device and ITS displays. 12
Merrill Lynch advocated that size be the
primary factor in determining the
consolidated quotation since (i)
determining the best bid and offer on the
basis of time would be of no use to
invéstors because strict time priority is

which would provide for nation-wide protection of
certain displayed public limit orders. See Securities
Exchange Act Release No. 15770 {April 26, 1979), 44
FR 26692, -

11985e¢ SIA Letter, supra note 48, at 3; NASD
Letter, supra note 48, at 3 and GTE Letter, supra
note 48, at 6. -

120See GTE Letter, supra note 48, at 6.

131 See NYSE Letter, supra note 48, at12-13; ITS
Letter, supra note 48, at 2; Quotron Letter, supra  »
note 48, at 22; 1978 Merrill Lynch Letter supra note
48; and 1979 Merrill Lynch Letter supra note 48, at 2.

12 See NYSE Letter, supra note 48, at 13; and ITS

JLetter, supra note 48, at 2.

not currently a feature of a national
market system, and (i) it is in the
customer's best interest to have his
order executed in one market and,
therefore, customers should be aware of
the best market in size.1* Quotron
recommended that size be considered
before time because of concerns that
vendors might compute the time 6f a
quotation differently.12¢

2. Commission Response. The Rule, ag
adopted, requires that vendors provide a
consolidated quotation which is
determined first by reference to price
(f.e., the highest bid and the lowest
offer), then, as to bids or offers at the
same price, by reference to the bid or
offer with the greatest size, and finally,
as between bids or offers at identical
price and size by reference to time of
receipt.1®

The Commission has determined not
to grant vendors discretion to select sizo

_or time priority because, at present,

orders are not routed on the basis of

. quotation time, Therefore, time receipt

would appear to be a less useful factor
in determining the “best” market than

- size. Moreover, it may be that the

quotation received first in time may be

‘less valuable to investors than more

recent quotations because there is a
greater likelihood that the “oldest"
quotation is stale. The size priority
formulation, on the other hand, does
provide investors with important
information in the current trading
environment and may further certain
natjonal market system objectives. The
size priority formulation provides
investors and their brokers seeking to
execute orders in excess of 100 shares
with information regarding the depth of
the market displaying the best price. In

- 12801978 Merrill Lynch Letter, supra note 48;
and 1979 Merrill Lynch Letter, supra note 48, at 2.
Merrill Lynch’s prototype order routing system,
described supra note 117, is designed to diroct
orders to the market displaying the best price with a
size equalling or exceeding the order in question. If

. more than one market s displaying such a

quotation, Merrill Lynch will route the order to the
predetermined “primary” market,

124For example, Quotron questioned whother a
change in quotation size would be degmed an
entirely new quotation or whather a change fn a
market center’s bid would also bo desmed a chango
In its offetr. Quotron also requested advice with
respect to whether it would be necessary for the
vendors to recompute the best bid and offer whon
an exchange closes and when an unusual markot
condition exists. See Quotron Letter, supra note 48,
at16.

12 Rule 11Acl-2(a)(15). The Commissfon hus
modified the proposed provision to exclude certaln
quotations if the market with the best quotation (In
price and size) is reporting an usual market
condition. While under those circumstances that
market's quotation should not be included in
computing the best bid or offer price, the
Commission urges that vendors Include a symbol on
the display notifying investors that one or more
markets are reporting an unusual market conditlon,
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addition, market centers may be’
encouraged to display quotations in
greater size {i.e,, disclosing a more
complete indication of the actual buying
and selling interest in their market or
creating a willingness to assume greater
market making risk).*?¢

D. Display of Quatation Information in
Non-Reported Securities

1. Comments. Most commentators
who addressed those provisions of the
proposed rule regulating the manner of
display of quotations in nonreported
securities supported the rule's
requirements. These commentators felt
that NASDAQ Level 1 should display
the best bid and offer rather than the
RBA, ¥ and indicated their belief that

_ the trading in subject securities would
be benefited by the enhanced
disclosure.!?s The SIA recommended,
however, that the Commission request
the NASD to monitor pessible adverse
effects of such a provision on market
makers.?®

On the other hand, the NSTA (on
behalf of various of its members},*
Piper, ¥ and DKQ **2gpposed the
elimination of the RBA. Those
commentators noted that the “inside”
quote could sometimes be misleading
because NASDAQ market makers are
not required to execute orders for
greater than a single round lot at the
displayed quotation and, thus, the best
bid or offer might not accurately reflect
the price at which orders of greater size
could be executed.’™ Moreover, these
commentators suggested that, because

. investors expect their entire orders to be
executed at the quoted price,
dissemination of the best bid and offer
quotation to public investors would act
as a disincentive to market making by
forcing OTGC marketmakers to match
nominal “inside markets" for orders in
excess of 100 shares or be faced with
substantial customer dissatisfaction.?’*

In addition, the NSTA believed that the

126]n this regard, the Commission would consider
a request by GTE {or any other vendor with a
similar display) to permit the aggregation of size of
all markets displaying the best price if a significant
number of those markels is identified. See text
accompanying note 79, supra.

127 See NYSE Letter, supra note 48, at 15~16; SIA
Letter, supra note 48, at 3-4; NASD Letter, supra
note 48, at 2-3; Instinet Letter, supra note 48, at 7-8;
GTE Letter, supra note 48, at 7; and Dembitz Letter,
supranole 48

13 See Instinet Leiter, supranote 48, at 8.

139 Gee SIA Letter, supra note 48, at 4-5.

1%95ee NSTA Letter, supra note 48.

131 See Piper Letter, supra note 48,

132 Gee DKQ Letter, supra note 48.

137The NASD Rules of Fair Practice require a
member firm to buy and sell a normal unit of trading
at its then prevailing quotation.

14 Zee NSTA Letter, supra note 48, at 2-3; and
Piper Letter, supranote 48.

adoption of this provision would be
untimely in view of the unknown effects
of then recent amendments to Rule 10b-
10 under the Act,*** and and the
Commission's rule proposals relating to
real-time reporting in national market
system securities and the removal of ofi-
board trading restrictions for certain
securities. 138

2. Commission Response. Transaction
information is not presently reported on
a real time basis with respect o non-
reported securities, 37 As a result, the
only electronically displayed real-lime
market information in non-reported
securities available to investors is the
RBA. In proposing Rule 11Ac1-2, the
Commission indicated its concern that
the behavior of certain broker-dealers in
executing their customers’ transactions
in non-reported securities may be
affected by their knowledge that their
customers are unaware of all current
quotations or of the “inside" market.?¥$
For example, the Commission noted that
some customer transactions are being
effected by certain firms at the RBA
notwithstanding that the firm executing
those order on behalf of their customers
may have published a bid or an offer
superior to the RBA,13*

The Commission acknowledges that,
under certain circumstances, the fact
that customers receive an execution ata
price inferior to the best published bid
or offer price may be justified. For
example, executions at other than the
best price may also be explained by the
fact that the market maker displaying
the best bid or offer may not have been
willing to purchase the full amount of a
customer’s order, and that, therefore, the
remainder of the order was executed at
a less favorable price. In addition,
broker-dealers may elect to refrain from
routing their orders to certain market

13¢Rule 10b-10 was amended on Oclober 8, 1978
to require over-the-counter market makers to
disclose their markup in riskless principal
transactions. See Securities Exchange Act Release
No. 15218 {October 6, 1978), 43 FR 47495.

1% See NSTA Letter, supra nole 48, at 3.

131The Commission has recently proposed Rule
11Aa2-1 under the Act, which, il adopted, would
provide procedures for the designation of securities
{including certain aver-lhe-counter securities) as
qualified for trading in a national market system.
See Securities Exchange Act Release No. 15928
(fune 15, 1979), 44 FR 30812. Although proposed Rule
11Aa2-1 does not address the timing or manner of
inclusion of over-the-counter national market
system securities in the facilities of that system, the
Commission proposed in the release that certain
over-the-counter securities (denoted as tier1
securilies) would be included in the consolidated
transaction reporting and quotation systems shortly
after the designation of those securities as tier1
securities. Id. at 4415, 44 FR at 30020-21.

134 Seg Rule 11Ac1~2 Proposal Release, supra nots
19, at 43,43 FR at 50622,

139 See Prepared Statement of the MSE. August 4,
1977, at 47, contained in File No.4-180,

makers because either the cost of
execulion and clearing transactions
effected through those market makers
do not justify routing orders to them or
because those broker-dealers have
reason to believe that it may be
imprudent to deal with certain market
makers.?*

None of the foregoing is a basis,
however, for denying customers the
knowledge of the “inside” quotation.
Broker-dealers who are fulfilling their
fiduciary obligations would have the
additional responsibility of responding
to customer requests to explain the
manner in which their orders were
executed. The Commission believes that
this would be a beneficial result of the
Rule. The effort and costs involved in
educating customers with respect to
their transactions are not so
burdensome as to outweigh the benefits
to be derived from disclosing the best
quotes to investors which may lead to

"an improvement in the execution of

orders, or at least permit investors the
opportunity to police those executions.

In the Commission’s view, the failure
to display “inside” quotations to
investors in non-reported securities
polentially misleads customers into
believing that they are receiving the best
price available on their orders. In
addition, even if customers are aware
that the quotations displayed to them
are the RBA, the quality of execution of
their orders is diminished by brokerage
firms' knowledge of their customers’
inability to determine, at a minimum, the
best bid or offer. The benefits to be
achieved by requiring the display of the
“inside"” market and the prohibition
against the display of the
“representatlive bid and offer” outweigh
any perceived adverse effects of
requiring the display of the “inside™"
market. The Commission has, therefore,
adopted the provision requiring the
display of, at a minimum, the best bid
and offer of a security**? and prohibiting
the display of any “representative”
quotation.*2

E. Market Identifiers

1. Comments. In response to its
proposal to delete market identifiers
from moving ticker displays and from
interrogation devices, the Commission
received numerous comments. Only one

14The Commission has, in the past. been ”
informed that cestain market makers displaying
quotes in NASDAQ are not even “firm” for a single
round lot as is required by the NASD. Tke
Commission expects the NASD to take appropriate
measures to preclude this contravention of its rules.
See Piper Letter, supra note 48, and NSTA Letter,
supra note 48, at 1-2.

31 See Rule 11Ac1-2{c){2)(i)-

12 See Rule 11Ac1-2{c)(2Xvi).
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commentator, Bunker Ramo, supported
the mandatory deletion of market
identification from recall devices and
from moving tickers. Bunker Ramo
advocated this approach as a method of
promoting the concept of a national
market system and of shifting the focus
of attention away from the display of
transaction information to the display of
quotation information in orderto .
promote competitive market making, 143
On the other hand, one other
commentadtor, Instinet, suggested that, to
the contrary, the Commission mandate
the inclusion of market identifiers.
Instinet contended that market
identifiers were necessary as a
surveillance matter, to determine
whether speclahsts were honoring their
quotations, as is requlred by Rule
11Ac1-1, 14
Most other persons commenting on
this provision opposed any mandatory
requirements regarding market
identifiers. Three commentators
suggested that market identifiers may be
a useful investor tool and that vendors
should be given discretion to determine
whether to include market identifiers as
part of transaction information.* One
vendor indicated that it had relied on
the Commnssxon s earlier position
requiring market identifiers to
accompany the consolidated transaction
information on interrogation devices -
and that it was unfair to require that
vendor to expend funds to comply with
the reversed position.** The MSE
contended that while the removal of
market identifiers from moving tickers
was useful, the deletion from recall
devices was unnecessary.4’
Three commentors advocated the
modification of the proposed provision
. to require inclusion on moving tickers of
market identifiers for block trades.'*®In
their views, market identifiers are
essential for monitoring executions and
trends in purchases and sales, as well as
identifying potential sources of supply
and demand, *® and are particularly

13 See Bunker Ramo Letter, supra note 48, at 6.
. 44See Instinet Letter, supra note 48, at 4.

145 Spe GTE Letter, supra note 48, at 5-6, Quotron
Letter, supra note 48, at 4-5, and NASD Letter,
supra note 48, at 1.-Although GTE's initial
suggestion was to have all market identifiers not
serving a regulatory purpose deleted, GTE indicated
that if vendors were permitted to display separately
transaction information on an individual market
basts, inclusion of market identifiers on
consolidated displays should be a matter of each
vendor's discretion. See GTE Letter, supra note 48,
at 6.

146 See Reuters Letter, supra note 48, at 9,

17 See MSE Letter, supra note 48, at 1-2,

18 See ITAC Letter, supranote 48, Jeffries Letter,
supra note 48, and Republic Letter, supra note 48,

, ¥ See ITAC Letter, supra note 48, at 1-2,

useful to institutional investors.’s° Two

of these commentators suggested that
the Commission define a block trade as
5,000 shares or more, " and one
commentator suggested a transaction of
at least 10,000 shares should be followed
by a market identifier.’52 The NYSE
indicated that it would support placing
market identifiers on the consolidated
tape for all or for at least block trades,
(5,000 shares or more) if the other
market centers agree.'s?

2. Commission Response. The
Commission has consistently been of the
belief that non-discriminatory market

"identifiers may be an important tool to

investors and in encouraging
competition among market centers, ¢
For these reasons, the Commission
included within Rule 17a-15 the
requirement that transaction
information be accompanied by market -
identifiers.?®* However, the CTA Plan
required that all moving tickers be
supplied only from the low speed data
streams ¢ which provide information to
moving tickers at the rate of only 900
characters per minute.'*? Because of the
limitations of low speed data
transmission, it became obvious that
transaction information appearing on
moving tickers could not include market
identifiers on a non-discriminatory basis
without unreasonably delaying the
display of transaction information. As a
result, the CTA instituted a manner of
ldenhfymg markets of execution on
moving ticker displays which
differentiated between transactions

executed in the primary markets and in

other market centers. Primary market
tranactions which comprise the majority
of reported transactions were not
followed by any symbol, while
transactions in other market centers

- were followed by an ampersand and a
_single alphabetic character identifying

150 See Jeffries Letter, supra note 48; and Republic
Letter, supra note 78, :

151 See ITAC Letter, supra note 48, at 1; and
Republic Letter, supra note 48.

152 See Jeffries Letter, supra note 48.

133 See NYSE Letter, supra note 48, at 10-11,

15¢In the Rule 11Ac1-2 Proposing Release, supra
note 19, at 28-29, 43 FR at 50619, the Commission
indicated that the advent of Rule 11Ac1-1 may have
diminished the importance of transaction
information to investors and that'market identifiers
may no longer be a relevant tool to investors, Based
on the nearly unanimous comment that transaction
information and market identifiers continue to be
essential sources for making investment decisions,
the Commission has concluded that, absent other
factors, transaction information, whether on moving
tickers or interrogation devices, should include
market identifiers.

135 See Rule 17a-15(b)(4).

15 See Rule 11Aa3-1 Release, supm note’5, at text
accompanying note 22.

15714, at note 21,

the market of execution.!*® By utilizing
this method of market identification
excessive delays were avoided on
moving tickers,

The regional exchanges and third’
market makers contended that this
method of identification discriminated
against their markets by differentiating
the method of identifying transaction
information emanating from their
markets as compared to transaction
information from primary markets,!* In
the courge of discassions among various
market centers negotiating with respect
to the creation of the ITS, those market
centers jointly requested that the
Commission permit the deletion of
market identifiers from the tape with
respect to ITS participants by amending
Rule 17a-15 or by granting an exemption
from that rule.'** In 1978, the
Commission issued an exemptive order
from Rule 17a-15 granting this request,
conditioned on the prompt removal, as
soon as technically possible, of all
market identifiers. 6! The Commission
stated in its order that such
differentiated transaction reporting was
inconsistent with the underlying purpose
of a consolidated system., 162

In adopting Rule 11Aa3-1 today, the
Commission has created an opportunity
to alter the environment in which
transaction information is displayed.
Specifically, Rule 11A3-1 permits the
retransmission of transaction
information supplied by the high speed

158 See Rule 11Aa3-1 Releaso, supra note 5, at
note 21.

1% Sge e.g., letter from Kenneth 1. Rosenblum,
Senior Vice-President and Counsel, MSE, to Douglas
Scarff, Assistant Director, Division of Market
Regulation, SEC, dated December 8, 1977; and
Donald E. Weeden, President, Weeden & Co. {o
Harold M. Williams, Chairman, SEC, dated January
13, 1978, These letters are contained in File No, §7-
759.

16 See Rule 11Ac1-2, Proposal Release, supra
note 19, at 21-22, 43 FR at 50618,

161 Sep Securities Exchange Act Release No, 14662
(April 14, 1976) (“Exemptive Ordor"), 43 FR 17422,
On April 17, 1978, the ITS began operatlons, and,
simultaneously, CTA deleted market identiflors
from all moving ticker displays with respect to
transactions effected on all market centers having
agreed to participate in ITS. On April 24, 1970, the
CTA removed all remaining market {dentifiors from
moving tickers.

162 o Exemptive Order, supra note 161, at 7, 43
FR at 17423. The Exemptive Order was extended on
August 11, 1978, Securities Exchange Act Release
No. 15059 (August 11, 1978), 43 FR 36736 and on
September 21, 1979, Securities Exchange Act
 Release No. 16218 (September 21, 1879), 44 FR 56081,
The most recent extension was until “January 31,
1983 or the date the Commission concludes {ts
‘proceedings regarding proposed Rule 11A¢1-2 ,

* » « " In concluding those proceedings today, tho
Commission has determined that after October B,
1980, the effective date of paragraph (c)(2)(i¢) of
Rule 11Ac1-2, an exemption will no longer be

“necessary because the Rule does not require

identifiers, but rather proscribes the manner in

which ld_entiﬁers may be‘ employed.
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data stream via moving tickers,16®
Moving tickers so created might not be
subject to excessive reporting delays
engendered by non-discriminatory
identification of markets.'®* Accordingly,
the Commission has adopted the market
identifier provision in modified form to
reflect this changed environment. Thus,
Rule 11Ac1-2 precludes only the use of
market identifiers for spme, but not all,
market centers and would permit the
non-discriminatory use of market
identifiers. s Because the Commission
believes that market identifiers provide
useful information it urges vendors who
are contemplating retransmitting
transaction information to consider the
feasibility of including market identifiers
for all markets.

The Commission recognizes that
market identifiers provide especially
valuable information with respect to
certain types of transactions, most
particularly block trades and the
opening transaction on each exchange.
Accordingly, Rule 11Ac1-2, as adopted,
would also permit the non-
discriminatory use of market identifiers
on a moving ticker for any definable
sub-set of transactions. The Commission
believes that tickers fed by either the
low or high speed data streams could
incorporate market identifiers for at
least opening and block transactions
without substantial delays and urges
both the CTA and any other vendor who
constructs a ticker network to provide
market identifiers for such transactions.

Consolidated transaction information
displayed on interrogation devices
currently includes market identifiers on
a nondiscriminatory basis {i.e,, all
markets are identified by a symbol)
without incurring delays in reporting
because interrogation devices are
supplied with transaction information
via the high speed data stream. Because
market identification may be included
on consolidated displays without delay
and in a nondiscriminatory fashion and
on the basis of the unanimous comment
that market identifiers remain relevant
to investors, the Rule will continue to
require inclusion of market identifiers on
the consolidated display.

F. Access Procedures for Individual
Market Displays

1. Comments. Three commentators
supported the provision in the proposed
Rule which would have required all
individual market displays to be made

38 See Rule 11Aa3-1(e).

1841t would appear particularly likely thal, if
vendors choose to retransmit transaction
information to create a selective moving ticker, such
a display would not be delayed by non-
discriminatory identification of markets.

15 See Rule Act-2{b)(2)(iv).

available by access procedures
involving an equal number of
keystrokes, Those commentators
contended that a non-discriminatory
access procedure would diminish an
unfair advantage provided to the
primary markets.'® Other commentators
vigorously opposed this provision.
Quotron objected 1o this provision on
the same basis as it objected to the
consolidated information access
provision (i.e., that ease of access would
not dictate the frequency of recall of any
display.'®? The NYSE expressed concern
that this provision would entail
substantial expense which would be
passed on to customers.'® Furthermore,
the NYSE believed that the degree of
perfection contemplated by the cqual
access provisiorn could not be of major
importance in “the overall scheme of
things." 1%

Bunker Ramo questioned the
necessity of an equal keystroke
requirement to recall individual market
centers, since, in its view, individual
market information would not be widely
used because of the greater utility of
consolidated data.’®In addition, Bunker
Ramo argued that because there is no
mandatory provision requiring the
display of individual market
information, vendors would elect to
delete displays which could not be
modified to economically achieve full
compliance in accordance with the
equal keystroke provision. The effect of
that determination by certain vendors
would reduce the availability of market
information and would place those
vendors at a competitive
disadvantage.?” Bunker Ramo
recommended that the Commission
consider a “'substantial compliance”
standard whereby the equal keystroke
provision would require equal access for
only a majority of securities,!?*

2. Commission Response. The
Commission understands that certain
vendors would be forced to incur
substantial costs in order to provide for
equal access to each individual market
display currently made available by
those vendors. 1f the Commission were
to adopt this requirement, the
Commission is concerned that vendors

364 See CBOE Lelter, supranotle 48, at 5; GTE
Letter, supro note 48, at 5; and PSE Lalter, supra
note 48, st 2.

167 See Quotron Letler, supra nole 48, at 21, and
text accompanying notes 87-80, supra.

1% See NYSE Lelter, supra note 48, at 5.

®7d ate. *

7 See Bunker Ramo Letler, supra note 48, at 7.

nrd at8. :

172 [d, at 8-9. By the phrase “substantial
compliance,” Bunker Ramo intended that vendors
should only be required to provide oqual access to
individual market displays for most reported
securities. /d,

may elect to delete certain individual
market displays rather than to incur the
expense of providing equal access to all
individual market displays. The
Commission is also aware that, ender
present market conditions, primary
market information may be mare
valuable to investors than information
with respect to secondary markets.
Accordingly, while the Commission
believes that an easily accessible and
useful display of consolidated
information is integral to a national
market system, it does not believe it is
appropriate, at this time, to mandate
requirements for individual market
displays. The Commission anticipates
that as a national market system
continues to evolve present burdens on
fair competition will be reduced.
Increased competition between market
centers will increase the value of market
information disseminated from markets
other than the primary market and in
turn should increase investor demand
for that information. Accordingly, in
light of the costs which may be
associated with an equal access
requirement for all individual markets,
the Commission believes that changes in
these access procedures should result
from the competitive demands of the
marketplace rather than Commission
rulemaking.

1II. Technical Comments

In addition to the foregoing, the
Commission has received a number of
comments addressing certain technical
aspects of the Rule.

A. Quotron noted that the term
“market information” as used in
paragraph (b){2)(v) of proposed Rule
11Ac1-2, which would require the
inclusion of all categories of market
information appearing on displays of
individual transaction information on
displays of consolidated transaction
information, is not defined, and thus
could be interpreted to include only
transaction and quotation information
and any information derived from such
transaction and quotation information,
but not such information as dividends,
earnings, news alerts and net change.’™
The Commission has added a definition
of the term market information to
paragraph (a) of the Rule that includes
all collateral information relating to a
security including dividends, earnings,
news alerts and time of most recent
change. !

B. The NYSE noted that although the
term *“vendor” as defined in paragraph
(a)(12) of proposed Rule 11Ac1-2
excepts securities information

13 See Quotron Letter. supro note 48, al 10.
11 See Rule 11Ac1-2{a)(18).
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processors and exchanges with respect’
to the dissemiration of transaction and
quotation information on the trading
floor of any exchange, paragraph (e).of
the proposed rule, which applies to
brokers and dealers, could be
understood to regulate the maintenance
of trading floor displays by
specialists,!” Rule 11Ac1-2, as adopted,
has been clarified to except from its
requirements all displays on the trading
floor of an exchange and displays
operated by self-regulator organizations
solely for surveillance and monitoring
purposes.!’®

C. The NYSE also pointed out that .
paragraph (a)(16) of the proposed Rule,
which defines the term “moving ticker,”
is superfluous since proposed Rule

11Ac1-2(a)(1) defines “moving ticker” as"

- having the meaning provided in Rule
11Aa3-1.7" Rule 11Ac1-2 has been
revised to cross-reference all-definitions
ofltsrms already defined in Rule 11Aa3-
1 7
D. Both Quotron and the NYSE

mdlcated that the definition:of the term

“vendor” in paragraph (a)(12) of the
proposed Rule, which includes any
securities information processor or self-
regulatory organization engaged in the
business of disseminating transaction
and quotation information to brokers or
dealers on a real-time or other current
and continuing basis, would exclude the
- operation of press association and
displays of information directly to
investors.'™ With respectto the

comment regarding the applicability of -

the Rule to press associations, the
Commission notes that press
associations which act as securities
information processors are consideréd
vendors for purposes of Rule 11Ac1-2.
With respect to the applicability of Rule
11Ac1-2 to displays of market’
information shown to investors, the
Commission has added to the definition
of vendor distribution of information to
investors, 16¢

E. The NYSE indicated that the term
“make available” in Rule 11Ac1-2 is
assigned the definition in Rule 11A¢1-1 -
(a)(7) but is not used in a manner
congistent with that definition
throughout Rule 11Ac1-2.1% Rule 11Ac1-
2 has been revised to use the term
“make available” consistent with the
definition in Rule 11Ac1-1. :

F. The NYSE pomted out that the term

“market center” is deﬁned in proposed

178 See NYSE Letter, supra note 48, at 25-27, ~

176 See Rule 11Ac1-2(f).

177 See NYSE Letter, supra note 48, at 217,

178 See Rule 11Ac1-2(a)(1).

119 See Quotron Letter, supra note 48, at11, and
NYSE Letter, supra note 48, at 27-28.

19 Rule 11Ac1~2(a)(2). ‘ )

18114, at 28, -

Rule 11Ac1-2(a)(14) to mean, with
reference to the third market,an . .
individual third market maker. As that
term is used in proposed Rule 11Ac1-
2(b)(2)(ii) vendors would have to
identify transactions by individual third
market makers, rather than merely as
“third market transactions.” 2 Rule
11Ac1-2 has been modified from its
proposed form to permit identification of
third market transactions as third
market transactions without identifying
the individual mérket maker responsible
for the fransaction. 3 -

G. Quotron suggested that, asa policy
matter, certain categories of information
should not be required on the
consolidated display. Quotron argued

"that the inclusion of net change on the

consolidated display may be misleading
because it is significantly affected by
the disparate hours of trading of
reporting market centers. For example,
an unusual trade in the third market
after 4:00 p.m. may become the basis for
establishing net change the following

-day. In addition, in Quotron's view, the

opening price should not be reported on
the consolidated display because the
opening price for the consolidated
display would be arbitrarily determined
by the first market to open. Finally,
Quotron suggested that the existence of
an unusual market condition,"such as a
regulatory halt in an individual market,
would appear to be relevant only to the
display-of information from that market,

" . not to the consolidated display.#

The Commission believes that none of
the three categories of information
discussed by Quotron should be
excepted from the equal categories of
information requirement, First, both net
change and opening price are useful to
invéstors in determining daily trends in
market. Quotron’s argument that these
two categories are relevant only to
individual market displays is based on
the assumption that investors will.only’
find valuable information regarding
price trends on an individual market
basis. However, the Cominission
believes that as current national market
facilities are enhanced and new
facilities are developed, subscribers to
interrogation devices will choose to use
consolidated transaction and quotation
information to make their trading
decisions. As a result, trends in the .
securities market after the close of the -
primary and most secondary exchanges
and the opening price in any security in
any one day on a system wide basis is
important to investors and may become

~ more important as a national market

———
8219

183 See Rule 11Ac1-2(b)(2)(vi). .
184 See Quotron Letter, supra note 48, at 11-14. -

system evolves. Finally, although
unusual market condition generally only
-relates to a single market, the
Commission believes that this
information is important to investors
and is necessary to inform subscribers
who recall the consolidated information
display in their trading that there are
markets not disseminating quotations or
that quotations from certain markets
may not be firm, 185

IV. Effects on Competition

Section 23(a)(2) of the Act requires the
Commission, in adopting rules under tho
Act, to consider the anti-competitive
effects of such regulation and to balance
any anti-competitive impact against the
regulatory benefits gained in terms of
furthering the purposes of the Act,

In the Rule 11Ac1-2 Proposal Release,

.the Commission requested that

commentators should specifically
address the competitive impact of Rule
11Ac1-2,1%

A Comménts

Quotron contended that in order to
determine whether the benefits sought
to be achieved by the adoption of Rule
11Ac1-2 outweigh the anticompetitive
effects of the Rule, it is necessary to
identify the group to be benefited.
Quotron argued that current trading
patterns make primary market
information the most germane to

. investors and that the Rule would

therefore be contrary to the interest of
investors by making primary market

information more difficult to retrieve,18?

Reuters contended that the adoption
of Rule 11Ac1-2 would hinder
competition “by an aggressive firm
trying to introduce a technologically
more advanced and more efficient
system to such industry.” 38 In addition,
Reuters argued that the expense that
would be incurred in complying with the
Rule could cause vendors to withdraw
from the securities information industry,
thus resulting in further concentration of
that industry, 1 and deterring potential
vendors from entering the industry.

GTE indicated that the current
unregulated environment has fostered -
competition by vendors on the basis of
price, quality of service and product
innovation, The imposition of the
restrictions of Rule 11A¢1-2 would,
according to GTE, “'place a competitive
straight jacket on vendors” and “leave
price as the only viable method of

183 Cf. Rule 11Ac1-1 Release, supra nota 15, at 30
n. 48, 43 FR at 4347 n. 48.

183See Rule 11Ac1-2 Proposal Release, supra note
19, at 81, 43 FR at 50627.

17 See Quotton Létter, supra note 46, at 10-22,

18 See Reuters Letter, supra note 48, at 7,

19074, at 12,
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competition, which would lead to
technological stagnation, and make the
industry an unattractive candidate for
new investment.” 1%

B. Commission Response

Rule 11Ac¢1-2 does not require
vendors to apply novel techniques to the
display of market information. Instead,
the Rule merely requires that each
_ vendor’s existing methods of retrieval

and mode of display of individual
market information be applied to the
method of retrieval and mode of display
of consolidated market information.’®! In
addition, the Rule does not impede
competition in the types of services or
products which may be offered by
vendors, such as statistical data,
monitoring and self-programming
capabilities. Rule 11Ac1-2 does further
the Congressional mandate under
Section 11A(a) to establish a national
market system and the Commission’s
authority under Section 11A(c) under the
Act to assure prompt, accurate, reliable
and fair publication of transaction and
quotation information in a fair and
useful format. For the reasons expressed
in this release, the Commission finds
that Rule 11Ac1~2 does not impose a
burden on competition which is neither
necessary nor appropriate in
furtherance of the purposes of the Act.

V. Effective Date of Rule 11Ac1-2

Rule 11Ac1-2, as proposed, was
scheduled to become effective on March
1, 1979. A number of commentators
argued that a March 1 effective date,
assuming that there would be a two and
one-half month period following
adoption, was unrealistic.'*? In addition,
Quotron argued for a phased
implementation of the Rule so that the
effective date of provisions of the Rule
which could be easily complied with by
vendors need not be held up by other
provisions which might require more
extensive changes in vendor systems.!%*

In light of these comments, the
Commission has determined to
implement the Rule on a phased basis.
Certain parts of the rule which
incorporate certain display requirements
contained in rule 17a-15 and address the
use of market identifiers do not require
any changes in existing display systems
and therefofe those portions of the Rule

1% See GTE Letter, supra note 48, at 3.

191 See text accompanying notes 101-111, supra.
With respect to Reuter’s argument that the Rule will
Ceter its entry into the industry, as previously
indicated, the Commission will consider providing
exemptive relief to permit Reuters to combine
primary and consolidated information in one
display, see note 96, infra.

125ee e.g., Quotron Letter, supra note 48, at 2;
and GTE Letter, supra note 48, at 3.

13 Quotron Letter, supranote - ,at2

shall be effective on April 5, 1980. The
Rule’s requirement that NASDAQ Level
1 display the best bid and offer rather
than the RBA shall be effective on July
5, 1980.1* Finally, the Commission has
determined that the consolidated
quotation, key stroke and equal
categories requirements of the Rule shall
not become effective until October 5,
1980.1%

ML Text of Rules

The Commission hereby amends Title
17, Chapter 1, of the Code of Federal
Regulations by adding § 240.11Ac1-2 to
read as follows:

PART 240—-GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

§240.11Ac1-2 Display of transaction
reports, last sale data and quotation
Information.

{a) Definitions. For purposes of this
section, (1) The terms “transaction
report,” “effective transaction reporting
plan,” “non-member broker or dealer,”
“moving ticker,” “last sale data,”
“market minder” and “interrogation
device” shall have the meaning provided
in § 240.11Aa3-1 (Rule 11Aa3-1 under
the Act).

{2) The term “vendor" shall mean any
securities information processor
engaged in the business of disseminating
transaction reports, last sale data or
quotation information with respect to
subject securities to brokers, dealers or
investors on a real-time or other current
and continuing basis, whether through
an electronic communications network,
moving ticker or interrogation device.

(3) The term “NASDAQ" shall mean
the electronic inter-dealer quotation
system owned and operated by
NASDAQ, Inc,, a subsidiary of the
National Association of Securities
Dealers, Inc.

(4) The term “subject security" shall
mean,

(i) Any reported security: and

(ii) Any other equity security as to
which transaction reports, last sale data
or quotation information is disseminated
through NASDAQ.

(5) The terms “quotations” and
'quotation information" shall mean
bids, offers and, where applicable,
quotation sizes and aggregate quotation
sizes.

(6) The terms "bid"” and “offer" shall,

(i) In the case of a reported security,
have the meaning provided in

194 The Commission has been informed by the
NASD that it has completed any technical changes
needed to disseminate the best bid and offer on
NASDAQ Level 1,

% See Rule 11Ac1-2(h).

§ 240.11Ac1-1 (Rule 11Ac1-1 under the
Act); and

(ii) In the case of any subject security
other than a reported security, mean the
most recent bid price or offer price of an
over-the-counter market maker
disseminated through Level 2 or 3 of
NASDAQ.

(7) The terms "quotation size,”
*‘aggregate quotation size,” “third
market maker” and “make available”
shall have the meaning provided in
§ 240.11Ac1-1 (Rule 11Ac1-1 under the
Act).

(8) The term “consolidated display™
shall mean, with respect to a particular
reported security,

(i) Any display (other than a moving
ticker or market minder) of transaction
reports for such security from all
reporting market centers;

(ii) Any display (other than a moving
ticker or market minder) of last sale
data for such security, or information
derived therefrom, based on transaction
reports from all reporting market
centers; or

(iii) Any display of quotation
information for that security based on
quotations from all reporting market
centers.

(8) The term "consolidated price,”
when used with respect to a particular
reported security, shall mean the price
of the most recent fransaction report for
that security reported pursuant to any
effective transaction reporting plan.

(10) The term “consolidated volume,”
when used with respect to a particular
reported security, shall mean the volume
of the most recent transaction report for
that security reported pursuant to any
effective transaction reporting plan.

(11) The term “cumulative
consolidated volume,” when used with
respect to a particular reported security, .
shall mean the cumulative volume of all
transaction reports for that security
reported pursuant to any effective
transaction reporting plan during a
particular trading day.

(12) The term “individual market
center display” shall mean, with respect
to a particular reported security,

{i) Any display (other than a moving
ticker or market minder) of transaction
reports for such security from a
particular market center;

(ii) Any display (other than a moving
ticker or market minder) of last sale
data for such security, or information
derived therefrom, based on transaction
reports from a particular reporting
market center; or

(iii) Any display of quotation
information for that security based on
quotations from a particular reporting
market center.
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(13) The: ternr. “over-the-counter
market maker” shall mean, with:-respect
to any subject security other than a.
reported security, any broker ordealer
which holds:itself out. as: being: willing: to
buy and.sell such security on-aregular
and continuous basis otherwise than on
an exchange in amounts of less; than:
block size..

(14) The-term. “reporung,market

-center” shall mean,

(i] with respect to a repontedsecunty,

(A) Any national securities exchange
(“exchange) on which, or through
whose facilities, transactions in:such
security are executed and which
collects, processes and. makes available
transaction reports with respect to
transactions. in such: security on a
currenf basis pursuant to § 240:11Aa3-1
{Rule 1TAa3-1 under the Act]; and’

(B) Any person acting;in the capacity
of a third market: maker with respect to
such security which reports tramrsactions
in such security tora national securities
association orr a current basis pursuant.
to § 240.11Aa3-1 (Rule 77Aa3~1 under
the Act) and disseminates quotations in
such security-pursuarit to §240:11Ac1~1
(Rule T1Ac1- under the Act]yand .

(i) With respect toa subject security
other than a reported security, any’
persor acting-in the capacity of an over-
the-counter market maker who:is
authorized tor dissemmate' quotations in
such:security, through NASDA; and
who makes such: quotations. available:
through that systenron a regular‘and
continuous basis. ’

(15) The terms. “bestibxd" and' “best
offer” shall meam. |

(i) Witk respect ta quotations:fora
reported security,. the-highest bidi or
lowest offer for that security made:
available by any reporting. market.

center pursuant to. § 240:11Ac1-% (Rule: -

11Ac1-1 under-the Act) (excluding any
bid or offer made available by am "
exchange during any; period such.
exchange:is:relieved: of its.obligations.
under paragraphs (b} (1) and:(2);of §:240.
11Ac1-1 by virtue of paragraph: (b)(3)(i)
thereof)); Provided, however, That imthe
event two or more reporting:markett
centers make. available identical bids or
offers for a:reported security;. the best
bid or best.offer (as the-case:may be],
shall be computed by rankingall: such
identical bids or offers (as:the:case:may
be) first by size (giving the-highest -
ranking to.the bid or offer-associated
with the:largest size);. then by time
{giving;the highest ranking; tosthe.bid or
offer received:first in time); and:

(ii) With respect to quotations for-a.
subject security other than:a reported
security, the highest bid orlowest. offer
{as.the case may be);for such.security,
disseminated by an over-the-counter

market:makerin Level 2.or 3 of
NASDAQ.

{16); The term “gquotation: montage”
shall mean; with respect to a particular
subject security; a display on an:
interrogation. device which disseminates
sxmultaneously quotationsin that .
security from.all reporting market.
centers:

(17) The term “representative bidor
offer” shall mean any number
representing a bid price or-am offerprice

_(as the case may be), for & particular

subject security. whichris (i) the. mean;
médian;, mode or weighted average of
two or more bids or offers.of reporting
market centers in such security, (ii) .
calculated with reference to. or derived:
from any such mean, median;, mode or
weighted average, or (iii)calculated by
adding to or subtracting from the.bid or-
offerof any reporting market center in
such secunty'anynumber representing.a
commission, commission equivalent,
mark-up ordifferentiali

(18} The.term: “market information,™
when: used with: respect tor arr individual
market center display or a consolidated

_ display for a particular reportedt
security;. shall mean (i) any transaction

reports orlast sale data,.or information
derived therefiony,- contained in anyw
such display, (ii) any quotation
informatior: contained in any such
display: and: (iii}: any other category of:
infornration.contained in amy such:
display which.relates: to the particular: -
reported: security involved,.including,
but:notlimited.to, annual or periodic
dividend, ex-dividend date, time of mast
recent.trade: and:news: dissemination.

(18) The term: “market linkage system}’

shalll mean.any communications:and
data processing:facility- which permits
orders for the purchase and sale-of a
subject security. to be transmitted: from:
one reporting market center'to another:
such reporting market center.

{20) The term “reported security’™ shall
mean any security, or class. of securities

_for which transaction reports are”

collected, processed.and made available
pursuant to an effective transactlon.
reporting.plan.

(b) Display requzrements for
fransaction reports and last sale-data:
(1) No vendor shall distribufe, publish,
display or otherwise provide to brokers
and'dealers.on a real-time or other

_current and continuing basis, whether,

through an electronic commuriications.
network, moving ticker or interrogation
device, transaction reports, last sale.
data ormarket information in
contravention of the provisions of this
section.

(2) On and after the effective: date of *
this section, the following requirements. ~

" shall be apphcable to the dlsplay of

transaction. reports, last sale data or
market information with respect tor
reported securitiess

(i) If transaction reports orlast sale
data with respect to a particular
reported security are provided by a
vendoron an interrogation device, such
vendor shall provide on that device a
consolidated display of transaction
reports:or last sale data for such
secuntywhxchx shallinclude; at &
minimun, (A)the consolidated price for'
such: security; (B) the consolidated
volume or cumulative consolidated
volume for such security, and (C) an
identifierindicating the reporting market

" centerassaciated with such

consalidated price and consolidated
volume: {the “consolidated last. sale.
display”).

(i) The consolidated last sale display
shall ke accessed by means of retrieval
instructions invelving & number of key
strokes which is fewer than: the number
of strokes:required to access any
individual market center display of
transaction:reports or last sale data
provided om that device forsuch:
security; Provided, however; Thaf,
notwithstanding the above requirement,
a vendor may pravide on that device
bath the:consolidated last sale display
and any such:individual market center
displays made:available for such
security by means. of retrieval
instructions involving an equal number
of key strokes if the information request
or transmit key for the consolidated last
sale display is the:most prominent, .

{iii) Subject to the provisions of
paragraph {b)(2)(ii) of this section, a
vendor may provide on an interrogation
device arrindividual market center
display of transaction reports or last
sale data for-a particularreported
security for any reporting market center
i such security.

(iv} Na moving ticker may include an
identifferindicating the reporting market
center associated with a particular
transaction report with respect to'a

‘reported security unless such moving:

ticker includes identifiers for all
transaction reports:for such security (or
an identifiable subset of all such
transaction reports) from all reporting
market centers in that securityin a non-
dlscnmmatory' manner.

(¥) No moving ticker or consolidated

last sale display may exclude any

transaction report or last sale data
based upon the market center in which a
transaction. has been executed.

(vi) No-vendor may provide any
category of markef information in an
individual market center display for a
_ particular subject security unless that
category of market information is also:

-provided,.on-a consolidated basis, as
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part of the consolidated last sale display
for that security; Provided, however,
That a vendor may delete from such
consolidated last sale display up to
three categories of information if such
deletion is necessary to accommodate
the display of any market identifiers
required by this section. ~

(vii) Transaction reports and last sale
data from all reporting market centers
which are third market makers may be
identified in a consolidated last sale
display or a moving ticker by a single
identifier without identification of the
individual third market maker
associated with such transaction report
or last sale data.

(c) Display requirements for quotation
information. (1) No vendor shall
distribute, publish, display or otherwise
provide to brokers and dealers on a real-
time or other current and continuing
basis, whether through an electronic
communications network, moving ticker
or interrogation device, quotation
information with respect to subject
securities in contravention of the
provisions of this section.

{2) On and after the effective date of
this section, the following requirements
shall be applicable to the display of
quotation information with respect to
subject securities:

(i) If quotation information with
respect to a particular subject security is
provided by a vendor on an
interrogation device, such vendor shall
provide on that device a consolidated
display of quotation information for
such security (the “consolidated
quotation display™) which shall include,
at a minimum,

(A) The best bid and best offer for
such security and, in the case of a
reported security, () identifiers
indicating the reporting market center
making available such best bid and the
reporting market center making
available such best offer and (2) the
quotation size or aggregate quotation
size associated with such best bid and
the quotation size or aggregate quotation
size associated with such best offer, or

(B} A quotation montage for that
security.

(ii) The consolidated quotation
display shall be accessed by means of
retrieval instructions involving a number
of key strokes which is fewer than the
number of strokes required to access
any individual market center quotation
display provided on that device by such
vendors for such security: Provided,
however, That, notwithstanding the
above requirement, a vendor may
provide on that device both the
consolidated quotation display and any
individual market center display of
_ quotation information provided for such

security by means of retrieval
instructions involving an equal number
of key strokes if the information request
or transmit key for the consolidated
quotation display is the most prominent.

(iii) Subject to the provisions of
paragraph (c)(2)(ii) of this section, a
vendor may provide on an interrogation
device

(A) An individual market center
display of quotation information for a
particular subject security for any
reporting market center in such security;

or

(B) Either separately or as the
consolidated quotation display, a
quotation montage for that security.

(iv) No consolidated quotation display
or separate quotation montage provided
on an interrogation device may exclude
any quotation information based upon .

. the market center making available such

information: Provided, however, That
for purposes of providing the
consolidated quotation display or a
separate quotation montage for any
reported security, quotation information
from all reporting market centers which
are third market makers may be
consolidated to derive a best bid and
offer for all such market centers if such
interrogation device is capable of
displaying, either separately or as part
of the consolidated quotation display or
separate quotation montage, (A)
identifiers indicating the reporting
market center making available such
best bid and the reporting market center
making available such best offer, and
(B) the quotation size associated with
both such best bid and best offer.

(v) Each individual market center
display of quotation information or
separate quotation montage for a
particular reported security shall include
the quotation size or aggregate quotation
size associated with each bid or offer
disseminated as part of such display or
montage.

{vi) No vendor may provide on any
interrogation device a representative bid
or offer with respect to any subject

security.

(d) Joint display of transaction reports
and quolation information. Subject to
the provisions of paragraphs (b)(2)(ii)
and (c)(2)(ii) of this section regarding the
means of access to consolidated Jast
sale displays and consolidated
quotation displays, a vendor may
combine the consolidated last sale
display and the consolidated quotation
display for a parlicular subject security.

(e) Applicability to brokers and
dealers. Subject to the provisions of
paragraph (f) of this section, no broker
or dealer may operate or maintain any
display of transaction reports, last sale
data, quotation information or market

information which would not be
permitted to be provided by a vendor
under paragraph (b) or (c) of this
section.

(f) Exchange or market linkage
system displays. The provisions of this
section shall not apply to: (1) The
dissemination or display of transactions -
reports, last sale data, quotation
information or market information on
the trading floor or through the facilities
of an exchange, (2) any display of
transaclion reports, last sale data,
quotation information or market
information operated or maintained by a
self-regulatory organization for
monitoring or surveillance purposes, or
(3) any display of transaction reports,
last sale data or quotation information
in connection with the operation of a
market linkage system implemented in
accordance with a plan approved by the
Commission pursuant to Section
11A(a)(3)(B) of the Act.

{g) Exemptions. The Commission may
exempt from the provisions of this
gection, either unconditionally or on
specified terms and conditions, any
securities information processor, self-
regulatory organization, broker, dealer
or specified subject security if the
Commission determines that such
exemption is consistent with the public
interest, the protection of investors and
the removal of impediments to, and
perfection of the mechanisms of, a
national market system.

(h) Effective date. The effective date
of this section shall be April 5, 1980,
except for paragraph (c)(2)(vi), which
shall become effective on July 5, 1980,
and paragraphs (b)(2)(i), (b)(2)(vi} and
(c)(2)(), (ii). (iv), (v) which shall become
effective on October 5, 1980.

(Secs.. 2,3,6,9,10,15,17 and 23, Pub. L. No.
78-291, 48 Stat. 881, 882, 885, 889, 891, 895, 897
and 901, as amended by Secs. 2, 3, 4,11, 14
and 18, Pub. L. No. 81-29, 89 Stat. 97, 104, 121,
137 and 155 (15 U.S.C. 78b, 78c, 781, 781, 78],
780, 788 and 78w}; Sec. 15A, as added by sec.
1, Pub. L. No. 75-718, 52 Stat. 1070, as
amended by sec. 12, Pub. L. No. 94-29, 89
Stat. 127 (15 U.S.C. 78-3); Sec. 11A, as added
be sec. 7, Pub. L. No. 84-29, 89 Stat. 111 (15
U.S.C. 78%-1)

By the Commission.
Georga A. Fitlzsimmons,
Secrelary.
February 19, 1960.
[P Doc. 30-5660 Piled 2-25-3C; & 46 am) ~
BHLING CODE 8010-01-M
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17 CFR Part 270 S
[Release No. IC-11053]1

Mergers and Consolidations Involving
Registered Investment Companies:

AGENCY: Securities and Exchange -
Commission,

ACTION: Final rules.

SUMMARY:. The: Commission todayis
adopting a seriesof rules and:rule: .
amendments which:exempt specified
mergers or consolidations: of registered:
investment companies. from: certain
prohibitions under-the Investment.
Company Act of 1940. One rule among
this series exempts certainmergers or
consolidations. of affiliated.registered:
investment companies.from. that act’s
prohibition against sales. and: purchases.

of property between. affiliated persons.. °

Two rules permit the'sale of redeemable
securtities ata pn’ceotﬁer than a:current
public offering price. described in the. -
prospectus, if the sale is im connection
with specified mergers; consolidations
or offers of exchange involvinga-
registered.investment company. A rule
amendment in: this: series permits the
sale of redeemable securtities at a price
based uponam adjusted current net
asset value in certain transactions
regardfng which-an investment:
company’s directors have made certain:
findings. protechva of existing:
shareholders” interests. Finally, another
rule permits an investment adviser to-
bear expenses of a merger or .
consolidation involving:a registered
investment company. These rules dre
intended fo eliminate the need for
parties” seeking exemptions for and: the
Commission's reviewing such -
transactions omr a case-by-case:basis
through the application pracess.
EFFECTIVE DATE: February 19, 1980.

FOR FURTHER INFORMATION CONTACT:
Joseph F. Mazzella, Esq. (202) 272-2033
or Paul Goldman, Financial Analyst,
(202) 272-2114, Investment Company Act
Study Group, Divisforr of Investment
Management, Securities and Exchiange
Commission, 500 North Capitol Street,
Washington, D.C. 20549.,
SUPPLEMENTARY INFORMATION: The.
Commission today is adopting a: series
of rules and amendments to rules under
the Investment Company Act of 1840-(15
U.S.C. 80a-1 et seq.] (“the Act”) to
permit specified mergers and
consolidations involving registered
investment companies: without their
having to obtain from:the Commission
exemption orders under various
provigions of the Act and rules
promulgated thereunder. Among the
rules, rule 17a~8 (17 CFR 270.17a--8)

penmts certain affiliated investment,
companies ta merge or consolidate. Rule

. 22d-4 (17 CER 270.22d—4} allows the sale
- of redeemable securities: of aregxstered

investment company at a price other
than the current public offering price
described in the prospectus:in
connection with a merger of the
registered investment company with a
“private investment company’'—that is,
a company which is excluded from the
statutory definition of “investment
company” by sectiomn 3(c}(2} of the Act
{15 U.S.C. 80a-3(c)(1)). Rule 22d-5 (17
CFR 270:22d-5) exfends to offers of

. exchange:between & registered: open-

end Investment company and a
registered. close-end investment
company the-exemptiomn from: section
22(d] of the: Act {15 U.S.C. 80a-22(d))
presently available only to:such
transactions between two registered
open-end investment companies. An
amendment to rule 22¢-1 (17 CFR
270.22c-1)): deems: certain: sales: of
redeemrable shares made inr connection:
with specified mergers or consolidations
to-comply with: that rule: Finally,
amended:rule:17d~1(d)(8) (17 CFR
270:17d=1({d)(8} allows an investment
adviser to-bear expenses associated.
with a mergér or consalidation of
investment companies. The reasans for
the: Commission’s proposing these rules
were discussed thoroughly in.
Investment Company Act Release No.
10886:(Oct. 3, 1979); 44 FR 5852% (Oct. 10,
1979).. Persons inferested in a more
defailed: discussion of these rules should
refer to thatrelease.

In response toits request for
‘comments regarding the proposed: rules
and rules amendments the Commission:”
received sevenletters: of comment, All
commentators appeared to:generally
endorse: the-proposed rule, although .
each- commentator recommended
modifications: or otherwise expressed
criticisms of certain aspects of the
proposals.* After carefully consi,c}eﬁng

1 Certaifs commentators questioned the
proprietary of the Commission's announcmg*xts
position regarding certain issues that may arise
under section 38{a) of the Act (15 U.S.C. 80a-35(a)).
These commentators appeared: o contend that

__sectionc 36{a) i merely a: jurisdictional provision -

which does not-establish substantive:standards. To:
the contrary, section 36{a).imposes “minimum
standards of behavior pf investment company
directors and'advisers [which-apply to] decisions
they may be-called upon to make." Burks'v. Losker;
Supreme Caurt Docket No.. 79-5218, Slip Opinion
dated:Nov. 13, 1979 at n.10. In this.regard, it has-
been long recognized “that section 38(a] is a
reservoir of fiduciary obligations imposed npon-
affiliated persons.to prevenf gross misconduct o
gross abuse of trust not-atherwise specifically dealts
with in the Act” Steadman v..SEC, 603 F.2d. 1126 at
1142 (5th Cir. 1979), quoting, Brownrv: Bullock; 194
F. Supp. 207, 238-39 m:1 (S.D:N.Y.), afP’d;. 294 F.2d 415
(2d.Cir. 1961} Because the:Commission specifically-
is authorized to bring an-actiomunder section 36(aj;.

these comments, the Commission has
determined to adopt the rules and rule

.amendments as propesed.

Final'Rules

Accordingly, rule 17a~8 exempts from
the prohibitions of secion:17(a) a |
purchase or sale of property pursuant to
a merger or consolidation of registered
investment companies which may be
affiliated persons of each other solely by
reason: of having common officers,
directors.and/er investment adviser; 2
provided that the board. of directors of
each participating investment company,
including a majority of the directors who
are not interested persons of any
participating investment company, find
that the transaction (1) is-in the best
interests of the investment company and
(2)- will not result in dilution: of existing
shareholders’ interests; 3 and further
provided that such findings.and the
basis:upon which they are made are
recorded fully in the minute books of
each registered investment company.*

Rule 22d-4 permits an investment
company to sell redeemable securities

‘pursuant to'a merger with a private

investment company at a price other
thama price described in its prospectus;

it believes that it is both desirable and appropriate
to provide guidance as to activitles or omissions
which it may consider to breach thoss fiducfary’
obligations;

2The rule does:not represent a Commission
finding thatinvestment companies having common
officers,.directors, or investment advisers are
always affiliated persons or affiliated persons of an
affiliated person. They may or may not be,
depending on the facts. The rulerenables the partios
to-go forward without resolving. that questfon {f the
requirements of the rule are met, Moreover, 5o long
as the registered investment companfes complied in
good faitir with rule 17a~8, a subsequent
determination that such companies were not
affiliated would not eliminate the:basis: for reliunce
on amended:rule 22c-1(a}{2).

3The release proposing adoption of the rulnu
recognized the board of directors” obligation to
consider thedirect and indivect costs of tlie
transactionein determimng whetherit{s imtha
investment company’s best interests'and fir making
its.finding. that the interests of existing shareholders
would not be diluted. The releaso also suggested
that this consideration'nclude the extent to which
these costs should be'bome by the investment
adviserwhera the adviser has.significant solf-
interest in the merger transaction. This
consideration, however, would.not in all cages
necessarily preclude the investment company from
bearing certain expenses associated with the '
transaction, if, and.so long as, those costs were
justified by the anticipated benefits to sharcholdors
and'would also have been exparloncedin a
transaction negotiated completely at arm's-length. If
these benefits are questionable or undul
speculative, however. the board.of directors would
likely be unable to determine that no dilution
existed unless these transaction costs wera
absorbed bya party other thar the investment
companyifself.

4 As a technical modification of the rule, the
requisite finding by the board of directors
concerning dilution of shareholders”interosts fa
modified tabe consistent with: the- language of rule
22d-4(a}(1).
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provided. that the directors of the:
registered investment cempany,
including a majority of its disinterested:
directars, determine that the:merger
tzansactisz will not sesultin dilution of
the interests of the eompany's existing
shareholders, and, in the case ofa
company whose securities are sold at a:
price which inclfudes a sales Inad, these
directors find that any reduction or
elimination in the price charged for such
securities represents actual econemies
experienced in selling the securities; and
further provided that these findings, and
the basis upon which they were made,
are recorded fully in the minute Gooks of
the registered investment company.

Rule 22d-5 permits redeemable
securities to be sold by an investment
company at a price which. varies from
the current public offering price
described in the prospectus when such
sale is it connection with an exchange
offer which, except for the participation
of a cfosed-end investment company,
satisfies the provisjons. of section 11 of
the Act {15 U.S.C. 88a~11).

Rule 220-1, as amended, permits the
safe of redeenrable securilies at a price
other than a price based on current net
asset value when such sale-is effected
pursuant to-a merger which: meets: the
requirements of rufe 7728 or rule 22d-
45

Rule 17d-7(d308], as amended, permits
an investment adviser to bear expenses
of a merger or consolidation involving a-
registered imvestment company.

Authority, Effective Date

The Commission, pursuant ta section
6 (c) (15 U.8.C. 86a-6fc)} and section
38(a) (15 U.S:C. 80a-37{a)) of the: Act
hereby amends 17 €FR Part 270 by
adding new pasts § 2761728, § 276.22d-
4 and § 270:22d-5. Further, the
Commissior hereby amends rele 17d-1
pussuant {6 seckon 6{c), sectien 17(d) (15
U.S.C. 80a—17fd)} and section 38fa) of
the Act and: amenss pule 22c~1 pussuant
to seckien 6{c), section 22(c} (15 U.S.C.
80a~22(c)) and section 38(a) of the Act.
Because those rules and rule
amerdments aze exemptive, they are
effective immediately.

Text of Rules and Amended Rules

Part 270 of Chapter I of Title 17 of the
Code of Federal Regulations is amended:
as foltows:

1. By adding § 270.17a-8 to read as
follows:

§ 270.17a~-8 Mergers of certain affiliated
investment.companies.

A mierger, consolidation, or purchase
or sale of substantially all of the assets

$ As a technical modifieation of the rule, the torm
“securities” is used rather than the term “shares.”

involving registered investment
companries which may be affiliated
persons, or affiliated persons of an
affiliated person, solely by reascn of
having a eommon investment adviser,
commonm diceetors, and/or common
officess shall be exempt frenx the
provisions of section 17(a) of the act;
Provided, Thel:

{a) The board of direclors of each
such affiliated registered investment
company participating in the
transaction, including a majority of the
directors of eaclh registered investment
company who are not futerested persons
of any registered investment compeuny
participaling i the transaction,
determine:

(1) That parlicipation in the
transactien is in the best interests of
that registered investment companyzand

(2) That the interests of existing,
shareholders of that registered:
investment compery will not be diluted.
as a result of its effecting the
transaction, and

(b) Such fiadings, and the-besis. vpon:
which the findings were made, are
recorded folly in the minute books:of
each registered investment company.

2. By amending § 270.17d-1 by adding

) paragraph (dj(8) to read as follows:

§270.17d-1 Applications regarding joint
enterprises or arrangements and cectain

profit-sharing plans,
* L] * x -
d t * >
(8] An investment ddviser's beering

expenses i connection with'a merger,
consolidation or purchase or sale of
substantially all of the assets of a
compaay which involves aregistered
investment company of which itis an
affiliated person.

3. By amending § 270.22¢c~1 by adding:
paragraph (a){2) to read as follows:

§ 270.22c~1 Pricing of redeemable
securltfes for distribution, redemption and
repurchase,

[a] .«

{2) This paragraph shall not prevent
any registered investment company
from adjusting the price of its
redeemable securities sold pursuant to a
merger, consolidation or purchase of
substantfally all of the assets of a
company which meets the conditions
specified in § 270.17a-8 orin § 270224~
4.

4. By adding §270.22d-4 as follows:

§270.22d-4 Sale of redeemable securities
pursuant to certain mergers with private
investment companles.

A sale of redeemable securities by a
registered investment company shall be
exempf from the provisions of section

22(d) of the act to the extent necessary
to effect a merger with, or purchase of
substantially all of the-asselsof, a
company which is described in section
3(c){1) of the acl; Provided, That:

(a) The board of directoes of the
regis!exedinveszment COIpany,
including a majosity of the directors of
such investment company who arenot
interested persons thereol, determine:

{1) That the interests of existing
shareholders of that registered
investment company wilk not be diluted
as aresult of its effecting the
transaction, and

(2) In respect of a sale of redeemahle
sccurities that are described in the
prospectus as having a current offering
price which includes a sales Ioad, that
any reduction or elimination of such
sales.Joad represents economies
experienced in such sale that would not
be present in a camparable sale effected
through. the normal channels of
distributing such securities; and

{(b] Such findings, and the basis upon.
which the findings were made, ate
recorded fully in the minute boaks of the
registered investment company.

5. By adding § 270.22d-5 as follows:
§270.22d-5 Exemplon from secffon 22{d)

* for cerialr offers of exchange by eerfain

registered Investment companies.

A sale of redeemable securities
pursuant to-an offer of exchange which
would be permitted under section 11
including any offer made pursuant {o
section 71(b}, except that an offeree of
the offer of exchange is a closed-end
company, shall be exempt from the
provisions of section 22{d}.

By the Commission.
Geocge A. Filzsimmons,

Secretary.

February 19, 1960.

[FR Doc. 86-3840 Filed 3-25-90x 345 am}
BILLMG CODE 8018-81-M

>

DEPARTMENT OF ENERGY

Federal Energy Begu!atory
Commission

18 CFR Part 274
[Docket No. RM73-31

U.S. Geological Survey Application for
Alternative Filing Hequirements; Order
Issulng Alternative Filing
Requiremenls

February 18; 1080,

AGENCY: Federal Energy Regulalory
Commission.

ACTION: Final rule.
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SUMMARY: This rule amends 274.208(a} -
of the Federal Energy Regulatory
Commission’s regulations implementing
the Natiral Gas Policy Act of 1978 to
provide alternative filing requirements
for certain well determination
applications to the United States
Geological Survey in New Mexico. This
amendment allows alternative filing .
requirementg which apply to
applications filed with the New Mexico
jurisdictional agency to also apply to
applications filed with the United States
Geological Survey. This action is taken
as a result of a petition from:the
Geological Survey. .
EFFECTIVE DATE: February 19, 1980.
FOR FURTHER INFORMATION CONTACT:
Mark Magnuson, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D C.
204286 (202) 357~8511. )
- SUPPLEMENTARY INFORMATION:

On November 6, 1979, the United .
States Geological Survey {USGS) filed
an application with the Federal Energy
Regulatory Commission {Commission)
for approval of alternative filing
requirements pursuant to § 274.207 of
the Commission’s regulations. The
proposed alternative filing requirements
would apply to a producer seeking a
determination that a well drilled in an
existing proration-unit in the Blanco-
Mesaverde or Basin-Dakota pools in
New Mexico is a new, onshore
production well. Notice of the USGS
application was issued on November 20,
1979,%and the comment period expired
on November 28, 1979. No comments
were filed,

Section 103 of the Natural Gas Policy
Act 01978 (NGPA] establishes the :
maximum lawful prices applicable to
natural gas from new, onshore
production wells. An applicant seeking a
determination of eligibility to collect the
section 103 price is required to file with

"the appropriate jurisdictional agency the
information specified in § 274.204 of the -
Commission's regulations,unless the
Commission has approved alternative
filing requirements pursuant to
§ 274.207. In its application, USGS
requests that the filing requirements of
§ 274.204(f) ?be waived, and that
alternative filing requirements be
established with respect to applications

144 FR 68521 (Nov. 29, 1979).

2Seclion 274.204(f) requires, in.part, that the
applicant who is seeking a section 103
determination for a new well which is drilled in an
existing proration unit, submit “appropriate
geological evidence and engineering data [to
demonstrate] that the new well is necessary to
effectively and efficiently drain a portion of the
reservoir covered by the proration unit which
cannot be effectively and efficiently drained by any
existing well within the proration unit.” -

for sectionr 103 determinations for infill
wells 3 drilled in accordance with the
USGS Area Qil and Gas Supervisor's
ratification of New Mexico Oil
Conservation Division Order Nos. R-
1607-T (regarding the Blanco-Mesaverde
pool) and R-1670-V (regarding the
Basin-Dakota pool).*

In Order No. 66, the Commission_

- established alternative filing

requirements applicable to applications
filed with the New Mexico jurisdictional
agency for section 103 eligibility
determinations for wells located within
the Blanco-Mesaverde and Basin-
Dakota pools underlying New Mexico
lands.® However, portions of the subject
gas pools underlie Federal or Indian
lands, so that in some cases,
applications for determinations for wells
within those pools must be filed with the
USGS, rather than'with the New Mexico

- jurisdictional agency.® This order is

therefore necessary to allow all
applicants for section 103
determinations for infill wells dmlled in
the subject gas pools to utilize the same

alternative filing requirements. ot

Accordingly, the Commission is
amending Part 274, Subpart B in
§ 274.208(a) so that the alternative filing
requirements which apply to
applications filed with the New Mexico
jurisdictional agency shall also apply to
applications filed with USGS.

The alternative filing requirements
approved in Order No. 66 are based

3 An infill well is a' well which, for geological
reasons, is necessary to drain a portion of 2
reservoir which is not being effectively and
effi clently drained by any ex.lstmg wells inthe
reservoir. :

1‘ In Order No. R-1670-T, New Mexxco found. inter
alia:

(12} That the producmg formation of the Blanco-
Mesaverde Pool is comprised of various
overlapping, interconnecting, and lenticular sands
of relatively low permeability, many of which are

not being efficiently drained by existing wells in the .

pool but which could be more efficiently and
economically drained and developed by the drilling
of additional wells pursuant to the rule changes
proposed by the applicant..

1In Order No. R-1670-V, New Mexico found, inter
alia:

(13) That the producing formation of the Basin-
Dakota Gas Pool is comprised of various sands of
low permeability and porosity which are not being
effi mently and effectively drained by existing wells
in the various proration units in the pool, and which
can be more efficiently and effechvely drained by
the drilling of additional wells pursuant to the rule
changes proposed by the applicant.

(14) That the infill drilling of a second well on an
established proration unit in thie Basin-Dakota Gas
Pool is necessary to effectively and efficiently drain
a portion of the reservoir covered by the proration
unit which cannot be effectively and efficiently
drained by any existing wells within the proration
unit.

§ Order Issuing Altemative Filing Requirements,
Docket No. RM78-3, issued January 4, 1980.

¢ The USGS Area Oil and Gas supervision Is the ’
ju:iadichonal agency for wells drilled on Federal or
Indian lands in New Mexico.

upon the Commission's review of New
Mexico Order Nos, R-1670-T and R-
1670-V, in which New Mexico found
that an infill drilling program on a
poolwide basis in the two subject pools
was necessary to effectively and
efficiently drain the proratior units in
those pools.? The finding by New
Mexico was made on the record, which
was compmsed of geological and -
engineering data submitted under oath
‘at the hearing.

The Commission, in Order No. 66,
determined that the New Mexico
findings were supported by substantial

* . evidence, and thereupon approved

alternative filing requirements which
permit applicants requesting section 103
determinations for wells drilled in the
subject pools to reference the
appropriate New Mexico order, rather
than submit the data required under

§ 274.204(f). Also, because Order Nos.
R-1670-T and R-1670~V constitute the
explicit effective and efficient drainage

, finding required by §'271.305(b), the

Commission waived the requirements of
§ 271.305(b) that such data be included
in the notice of determination and of

§ 271.305(c) that the jurisdictional
agency notify the Commission of its
finding. Finally, the oath statement
required of an applicant under

§ 274.204(a)(4) was modified to conform
to the modifications in filing
requirements.?

USGS has ratified New Mexico Order
Nos. R—1670-T and R-1670-V ? and has
complied with the provisions of
§ 274.207, which set forth the
requirements for an application for
approval of alternative filing
requirements, In approving the USGS
application, the Commissnon finds that
an infill drilling program is necessary to
effectively and efficiently drain the
proration units in the Blanco-Mesaverde

“and Basin-Dakota pools underlying

Federal or Indian lands in New Mexico
and that the determinations in this
respect implicit in the USGS

7 Certified copies of records relled on by New
Mexico in adopting its poolwide infill woll orders
were included with the New Mexico application for
alternative filing requirements and are incorporated

by reference in the USGS proposal.

8 Because applications which referonce the
appropriate New Mexico order would contain no
further documentation in support of the required
effective and efficlent drainage finding, the
requirement of § 274.204(d)(4) that the applicant
state under oath that “on the basis of the documents
submitted in the application, the applicant has
concluded that to the best of his Information,
knowledge and belief, the natural gas for which he
seeks a determination is produced from a new,
onshore production well” {emphasis added), was
modified to omit the requirement that the
applicant’s conclusion be based on “documents
submitted in the application.”

9 See attached Appendix A.
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ratifications of New Mexico Order Nos.
R-1620-T and: R~1670-~V are supporfed
by substantial evidence. O this basis,
the Commission. hereby provides that
the alternative filing requirements.
currently applicable te applications for
section 103 eligibility determinations for
infill wells drilled in the Blanco-
Mesaverde or Basin-Daketa pools *
underlying New Mexico lands shall also
be applicable to any section 188
determinations for infill wells dritled in
the same pool underlying Federal or
Indian lands.

Public Procedures and:Effective Date

A notice regarding the USGS
application was issued sn Nowember 20,
1979. The Commissien stated that
commenis en the prepesed plant weuld
be accepted if received on or before
November 28, 1979. No-comments were
received. In view of the above
diseussion, the Commission approves
the USGS alternative plan set forth i its
application with modificatiens neted:
above.

The Commission believes:that good
cause exists to make the alternative
plan effective immediately for all
determinations whicl kave net yet
become final under §275.202 as of the
day before the date of issuance of Hhis
order.

(Natural Gas Act, as amended, 15 U.S.C.

§ 717 et seq.; Department of Energy
Organization Act, 42 U.S.C, § 7107, et seq.;
Exec. Order No: 12009, 42 Fed. Reg. 46267;
Natural Gas Policy Act of 1978, 15 BL.S.C.
§ 350, et seqy;)

Irr consideration of the foregoing; Part
274 of Subchapter H, Chapter I, Title 18,
Code of Federal Regnlations is amended
as set forth below, effective
immediately.

By the Cemmission.

Kenneth F. Plumb,
Secretary.

Part 274 is amended in § 274.208[a)(1)

to read as follows:

§274.208 Alternative fliing and notice
requirements accepted by the Commission..
{a) Certain Infill Weells in the Blamco-

Mesaverde and Basin-Daketa Peals in

New Mexico

. f1) A person seeking a determination
for purpeses of Subpart C of Part 271
that an infill well in New Mexico, drilled.
in aecesdance with New Mexico Qi

.Conservation Divisiorr Order No. R~

*1670-T in the Blanco-Mesaverde pool or
Order No. R-1670-V in the Basin-Dakota.
pool, is.a new, enshere production well,
shali file with the New-Mexico-
jurisdictional agency or the Area Ofl
and Gas Supervisor of the United States
Geologieal Survey,.as appropuiate, an

applicatiorr which contains, in lieu ef the
information specified in § 274.204, the
following items:

* ® = L 4

Appendix A
U.S.Department of the Iaterior,

Geological Survey,
Albuguerque, N. Mex.

Notice

To all Lessees and Operators on Federal and
Indica Of! and Gas Leases in the Southern
Rocky Mountain Area

On December 1, 1978, the Federal Energy
Regulatory Commission (FERC) promulgated
its “laterim. Regulations Implementing the
Natural Gas Policy Act of 1978." Subpart "C"
of the regulations implements Section 103 of
the Natural Gas Policy Act and applies to
natural gas produced from a “new, onshore
production well"”

Section 271.305{g)(b) of the regulations
provides as follows:

“In order for nataral gas from a well to
which this paragraph applies to qualify for
the maximum [awful price under this subpart,
the jurisdictional agency must find, prior lo
the commencement of drilling. that the well {s
necessary to effectively and efficiently drain
a portiorr of the resscvoir or covered by the
proration unit which eannot be effectively
and efficiently drained by any existing well
within the peoratiomr unit. Such finding must
be explicit and must involve either a
redefiniion of tha boundaries of the
previously existing proration unit or an
alteration of or exception to otherwise
applicable well-spacing rufes

The New Mexico Oil Conservation:
Cemmission (now the New Mexico Oil
Conservation Division, (NMOCD]}} on
November 14,1974, issued Order No. R-1670~
T, permitting the optional drilling of an
additional well on 320-acre proration unils in
the Blanco Mesaverde Pool, San Juan and Rio
Arriba Counties, New Mexico. The Area Oll
and Gas Supervisor, Southern Rocky
Mount=in Area, fo conserve natursl resources-
and peotect the rights of Federal and Indian
lands, setified Order No. R-1670-T effective
Nowvember 14,1974, insofar as Federal and
Indian lands are concerned. Accordingly..
applications to this Agency for calegory
determinations for new Blanco Mesaverde
Pool wells in existing proration units under
Section 108 of the Act should include copies
of this metification and NMOCD Order R~
1670-T..

James W. Sutherland

Oil and Gas Supervisor; Southerrr Rocky:

“Mountain Area, February 22, 1975

United States Department of the Interior,
Geological Survey.
Albuquergque, N, Mex.

Noticer

To all Lessees and Operators on Federal and
Indian Oil aad Gas Leases in the Southernr
Rocky Mountain Area

On December 1, 1978, the Federal Energy
Regulatory Commission {FERC) promulgated
its “Interiny Regulations Implementing the
Natural Gas Policy Act of 1978.” Subpart“C™
of the regulationsimplements Seetion 108 of

the Naturel Gas Policy Act and apples to
natural gas produced from a “new, onshare
production well.”

Section 271.305{a}{b} of the regulations
provides as follows:

*If order for natural gas from a well to
which this paragraph applies to qualify for
the maximum lawful price under this subpart,
the juriadictional agency must find. prior to
the cammencement of drilling, tkat the well is
necessary to eflsclively and eificiently drain
a portion of the reservior covered by tRe
proration unit which cannol be effectively
and efficiently drained by any existing well
within the proration unit. Such finding must
be explicit and must involve either 2
redefinition of the boundaries ol the
previously existing proration unit oran
alteration of or exception to otherwise
applicable well-spacing rules.”

The New Mexico 011 Conservation
Commission (now the New Mexico Oil
Conservation Divigiom, (NMOCD)} on May 22,
1979, issued Order No. R-1870-V, effactive
July 1, 1979, permitiing the optional drilling of
an additional well on 320-acre proration
units in the Basin Dakofa Gas Pool, San Juan.
and Rio Arriba Counties, New Mexico. The
Area Oll and Gas Supervisor, Sonthern
Rocky Mountain Ares, fo conserve natoral
rescurces and prolect the rights of Federal
and Indiarslands; ratifies Ovder No. R-167€~
V effective July 1, 1975 insofar as Federal
and Indian lands aze concemed. Accordingly,
applications to this Agency for category
determinations for new Basin Dakota Gas
Pool wells in existing proration units under
Section 108 of the Act should include copies
of this ratificationr and NMOCD OrderR—
1676-V.

James W, Sutherfand

Oil and Gas Supervisor; Southérn Rocky
Mountain Area, fune 8, 1979,

[FR Doc. 80-5645 Plled 2-25-20; &35 am]

BILLIEIG CODE $450-01-2

18 CFR Part 281

[Docket No. RM73-401

Interiny Regulations Governing the
Determinatifon of Alternative Fuels for
Essential Agricolturat Users

AGEMCY: Federal Energy: Regulatory
Commission.
AcTtion: OrderDenying Rehearing.

summAnY:The Federal Energy
Regulatary Commission, by Order No.
55-A. denies a rehearing to the
pelitioners for rehearing before the
Commission in this docket. The petitions
reflected the same range of viewpoints
expressed in the comments to the
rulemaking and present no new facts or
issues.of law sufficient to warrant
modification of Order No- 55 which
requires that interstate pipelines revise
their indexes of entitlement ta exclude
fram Priorily 2 classification any
volumes of natural gas for which
essential agricultural users have the

~
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ability to use alternative fuels. Order
No. 55 was designed to protect the
availability of natural gas for the 1979-
1980 heating season and will reassess
the altérnative fuel determination in the
future.

EFFECTIVE DATE: February 19, 1980,

FOR FURTHER INFORMATION CONTACT:
Mary Jane Reynolds, Federal Energy -
Regulatory Commission, 825 North
Capitol Street, NE., Room 8000,
Washington, D.C. 20426, (202) 357-8455.

Interim Rule—Determination of
Alternative Fuels for Essential -
Agricultural Users; Order Denying
Rehearing ,

[Dacket No. RM79-40; Order No. 55-A] -
Issued February 19, 1980. .

On October 26, 1979, the Federal
Energy Regulatory Commission
{Commission) issued Order No. 55,
“Interim Rule Determination of
Alternative Fuels for Essential
Agricultural Users” (44 FR 62484,
October 31, 1979) which implemented
Section 401(b) of the Natural Gas Policy
Act of 1978 (NGPA) for the 1979-80
winter heating season. Following
adoption of the interim rule, interstate
pipelines having an index of
entitlements on file as part of their tariff
in conformance with Order No. 29 -
revised that index to exclude from
Priority 2 those volumes of natural gas
for which essential agricultural users

-had the ability to use alternative fuels,
as determined in accordance with Order
No. 55. After due notice and an
opportunity for comment, those tariff
filings were accepted and made
effective as of January 1, 1980 2as
provided in Order No. 55.

Timely petitions for rehearing were
filed by the American Bakers . -
Association, American Meat Institute,
Armour and Company, The Fertilizer
Institute, Glass Container Corporation,
Glass Packaging Institute, Great
Western Sugar Company, Holly Sugar -
Corporation, National Council of Farmer
Cooperatives, National Food Processors
Association, Process Gas Consumers
Group and Georgia Industrial Group,
Southern California Gas Company,
Texas Gas Transmission Corporation,
United Distribution Companies, United
Gas Pipe Line Company, and United
States Brewers Association, Inc. In
addition, comments were received from

1 “Final Regulation for the Implementation of

. Section 401 of the Natural Gas Policy Act,” Docket

No. RM78-15, {ssued May 2, 1979 as amended. 18
CF.R. §§ 261.201 et. seq. -

" 2Alabama-Tennessee Natural Gas Company,
Docket No. TCB0-53, et al., “Order of the Director,
Office of Pipeline and Producer Regulation,
Accepting Tariff Sheets,” issued January 24, 1980-

Northern Natural Gas Company
(Northern) and from the Department of.
Agriculture. On December 21, 1979, the
Commission issued an order granting

. rehearing of Order No. 55 solely for
purposes of further consideration,

As a general matter, the petitions for

" rehearing reflected the same wide range

of differing (and conflicting) viewpoints
and advanced the same arguments as
did the two sets of comments filed in
this rulemaking. The Commission finds
that the petitions for rehearing present
no new facts or issues of law that
warrant modification.of Order No. 55..
However, the Commission believes'it
would be appropriate to amplify certain
aspects of that order.

Generic rule versus facility-by-facility
consideration

A number of persons challenged the

" adoption of a generic rule and the

decision to deal with individualized
circumstance through the adjustment
mechanism of Section 502(c) of the
NGPA. The efficacy of the Commission’s
approach has been borne out by events
since adoption of Order No. 55.
Interstate pipelines have completed the
revisions to their curtailment plans
“necessary to implement the alternative
fuel rule as of January 1, 1980, and as of
this date, the Commission has received
only two requests for adjustment from
Order No. 55. The Commission's
experience thus far with the adjustment
procedure is-that it is an effective
procedure for seeking necessary
deviations from the generic rule.

Incremental pricing

Some persons argued that the
Commission may not adopt this rule
because it fails to take account of the
impact of incremental pricing (Title II of

'

the NGPA). Order No. 55 is limited in its -

application to Title IV of the NGPA.
There is no alternative fuel test
applicable to the interim agricultural
users exemption from incremental
pricing. Moreover, the Commission-will
issue a rule to define alternative fuels
for purposes of a permanent agricultural
exemption from incremental pricing,
Thus, the finding of alternative fuel
availability in Order No. 55 ig not
determinative of alternative fuel for

agricultural users for purposes of the
permanent agmcultural exemptnon from
incremental pricing.

National Environmental Policy Act

A question has been raised as to the
need for an environmental impact
statement in conjunction with the
interim alternative fuel rule. The
Commission believes the statutory

mandate of § 4013 as well as the
practical ramifications of not issuing an
alternative fuel rule until complellon of
environmental analyses gives rise to
such conditions as justify the issuing of
the interim rule without first completing
an environmental evaluation, As stated
in Order No. 55, the Commission fears

. that:granting priority 2 preference to

those essential agricultural users that
have reasonably available and
economically practicable alternative
fuel opportunities could jeopardize the
availability of natural gas to process
and feedstock users during winter .
heating seasons. Therefore, the
Commission issued Order No. 55
effective immediately in order to
provide protection during the winter of
1979-80. The Commission emphasized it
was issuing an interim rule and that it
would reassess the alternative fuel
determination after the winter heating
season. As pointed out in Order No. 55,
as a result of a preliminary
environmental assessment, .Commission
believed an'Environmental Impact
Statement (EIS) was not necessary. It
stated further in Order No. 55 that it
would undertake any necessary
environmental consideration in
conjunction with the subsequent rule on
alternative fuel. If we conclude on the
basis of an environmental analysis that
the permanent alternative fuel rule will
significantly affect the quality of the
human environment then we will
prepare an EIS before igsuing the
permanent rule,

Finally, the Commission notes that the
issuance of this interim rule is analogous
to the implementation of interim
curtailment plans. The Courts in those
circumstances held that completion of
an environmental analysis was not
required before Commission action. See
State of Lousiana v FPC, 502 F2d 844
(sth Cir 1974).

Volumetric measure

Northern has suggested a revision to
§ 381.204(b)(3) of the Regulations to
make clear that the volumes {o be
excluded from priority 2 in the index of
entitlements are only those volumes for
which the agricultural user has the
ability to use an alternative fuel, Thatis -
the intent of the regulation. As we stated
in Order No. 55, the volumes to be

3Section 401 gave the Commission 120 days to
modify curtailment plans to provide for a high lovel
of protection from curtailment for essential
agricultural users. Such protzction was required to

. be extended to all agricultural users unless the

Commission found that there was allernative fucls
which were economically practicable and
reasonably available. Only after making such a
finding could the Commission exclude essentlal
agricultural users with alternative fuel availability
from the high level of protection from curtailment,
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downgraded from priority 2 are only
those volumes for which residual fuel oil
or coal can be substituted (Order, p. 4).
Our review of filings made by pipelines
in compliance with Order No. 55
indicates that the pipelines have so
interpreted the rule. Accordingly, we see
no need to amend the regulation,

The Commission Orders

For the reasons set forth above, the
petitions for rehearing are denied.

By the Commission. Chairman Curtis not
participating.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-5718 Filed 2-25-80; 8:45 am]
BILLING CODE 6450-85-M

DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 355

Certain Textiles and Textile Products
From Brazil; Revocation of
Countervailing Duty Determination

AGENCY: International Trade
Administration, Commerce Department,

ACTION: Revocation of countervailing
duty determination.

SUMMARY: This notice is to advise the
public that the countervailing duty
determination on certain textiles and
textile products from Brazil is revoked
because the subsidies paid to exporters
and/or manufacturers of this
merchandise have been eliminated and
there is no likelihood of resumption.
EFFECTIVE DATE: January 24, 1980,

FOR FURTHER INFORMATION CONTACT:
Charles F. Goldsmith, Economist, Office
of Import Administration, Department of
Commerce, 15th Street and Constitution
Avenue, N.-W., Washington, D.C. 20230;
telephone: (202) 566-2951.
SUPPLEMENTARY INFORMATION: A notice
of “Final Countervailing Duty
Determination” with respect to certain
textiles and textile products from Brazil,
T.D. 78-446, was published in the
Federal Register of November 16, 1978
(43 FR 53422). That notice stated that it
had been determined that manufacturers
and/or exporters of certain textiles and
textile products from Brazil received
benefits which constituted the payment
or bestowal of a bounty or grant, within
the meaning of section 303 of the Tariff
Act of 1930, as amended (19 U.S.C.
1303). Those benefits were in the form of
export payments (IPI credits),
preferential financing (under Resolution
398), remission of Customs duties on
imported capital equipment (under Law

1189), and assistance given to eligible
firms under the so-called “"BEFIEX”
program. Accordingly, imports of certain
textiles and textile products from Brazil
were determined to be subject to
countervailing duties.

Concurrent with the above
determination, a notice entitled “Waiver
of Countervailing Duties”, T.D. 76-447,
concerning the subject merchandise was
published in the Federal Register (43 FR
53425), The waiver was amended in a
notice, T.D. 78-163, published in the
Federal Register on June 8, 1978 (44 FR
33063). The waiver was conditioned on
the staged elimination of the net bounty
determined by Treasury through actions
taken by the Government of Brazil.

On December 7, 1979, the Brazilian
Government abolished completely the
tax overrebate benefit, known as the IPI

" credit, for all exports, The remaining

benefits found to be bounties or grants
in the investigation are being offset
completely by an export tax imposed by
the Brazilian Government on textile
exports for that purpose in the amount
of 6.5 percent ad valorem as of January
24, 1980.

Accordingly, it is determined that a
subsidy within the meaning of Title VII,
Tariff Act of 1930, as amended (19
U.S.C. 1671 et seq.), is no longer being
paid or bestowed upon the manufacture,
production, or exportation of certain
textiles and textile products from Brazil,
and there is no likelihood of resumption
of the payment or bestowal of & subsidy
on such merchandise.

T.D. 78446 is hereby revoked with
respect to all entries of dutiable textiles
and textile products from Brazil
exported from Brazil o or after January
24, 1980; entries of this merchandise
exported prior to that date are still
eligible for the waiver of countervailing
duties. Customs officers will be
instructed to proceed with liquidation of
all entries of the subject merchandise
without regard to countervailing duties.

Annexlill [Amended]

The table in Part 355, Annex Il of the
Commerce Regulations (19 CFR Part 355,
Annex HI) is amended by deleling under
the country heading “Brazil," the words
“Textile mill products and men's and
boys' apparel” in the column headed
“commodity"; the numbers *78-448,"
'78-447" and *79-163" in the column
headed “Treasury Decision"; and the
words “Bounty declared-rate,"
“imposition of countervailing duties
waived"” and “amendment of waiver” in
the column headed “Action". (Pub. L.
96-39, sec. 3(b), 93 Stat. 148, 18 U.S.C.

2504(b); Pub. L. 89-554, 80 Stat. 379, 5
U.S.C. 301).

Stanlsy Marcuss,

Acling Assistant Secrelary for Trade
Administration.

February 19, 1960. .

[FR Doc. 80-5¢32 Filed 2-25-80; 845 am]

BILLING CODE 3510-22-M

19 CFR Part 355

Nonrubber Footwear, Certain Castor
Oll Products, Scissors and Shears, and
Cotton Yarn From Brazil; Declaration
of Net Amount of Bounty or Grant

AGENCY: U.S. Department of Commerce,
International Trade Administration.

ACTION: Net amount of bounty or grant
declared.

SUMRARY: This notice corrects the rates
of countervailing duties applicable to
imports of non-rubber footwear, certain
castor oil products, scissors and shears,
and cotton yarn from Brazil, which were
previously published.

EFFECTIVE DATE: February 26, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr, Edward Haley, Office of
Compliance, Office of Import
Administration, U.S. Department of
Commerce, 15th Street and Constitution
Avenue, NW, Washington, D.C. 20230;
telephone: (202) 566-3147.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 17, 1979, notices
were published régarding new rates of
countervailing duties on four product
categories from Brazil, viz., non-rubber
footwear (44 FR 28791}, castor oil
products (44 FR 28790), scissors and
shears (44 FR 28792), and cotton yarn (44
FR 28790). Reduced countervailing
duties rates for these products were
made effective on the date of
publication of the notice in the Federal
Register. It has now been determined
that the reduced rates should have been
made effective for this merchandise
exported from Brazil on or after the date
the Government of Brazil took actions to
reduce the value of the bounty or grant
applicable in each case.

Accordingly, the applicable rates of
countervailing duties, based on the f.0.b.
or ex-works price to the U.S. are
changed as follows:

(1) Non-rubber footwear. (A) For
shoes manufactured by firms whose
export sales account for 40 percent or
less of the value of their sales, the
applicable duty is 11.2 percent for
merchandise exported from Brazil on or
after January 24, 1979, but before March
31,1979; and 10.6 percent for
merchandise exported on or after March
31, 1979, but before June 30, 1979.




12414

Federal Register / Vol. 45, No. 39 f/ Tuesday, February 26, 1980 / Rules and Regulations

(B) For shoes manufactured by firms -
whose export sales account for more
than 40 percent of the value of their total
export sales, the applicable duty is 4.3.
percent for merchandise exported from
Brazil on or after January 24, 1978, but
before March 31, 1979; and 4.1 percent
for merchandise exported on or after
March 31, 1979, but before June 30, 1979.

* (2) Castor oil products. The applicable
" duty is 10.2 percent for merchandise
exported from Brazil on or after January
24, 1979, but before March 31, 1979; and
9.6 percent for merchandise exported on
or after March 31, 1979, but before June
. 30, 1979.

(3) Scissors and shears. The - -
applicable duty is 14.5 percentfor
merchandise exported from Brazil on or
after January 24, 1979, but before March
31, 1979; and 13.8 percent for
merchandise exported on or after March
31, 1979, but before June 30, 1979.

(4) Cotton yarn, The applicable duty is
17.9 percent for merchandise exported
from Brazil on or after January 24, 1979,
but before March 31, 1979; and 17.0
percent for merchandise exported on or
after March 31, 1979, but before June 30,
1979.

Any merchandise sub]ect to the terms
of this declaration shall be deemed to
have benefited from a bounty or grant if
such bounty or grant has been or will be
paid or credited, directly or indirectly,
upon the manufacture, production, or
* exportation of such non-rubber
footwear, certain castor oil products,
scissors and shears, and cottonyarn,
respectively, from'Brazil. -

Annex it [Amended]

The table in Part 355, Annex III of the
Commerce Regulations (19 CFR Part 355,
Annex ) is-amended under the country
heading “Brazil” by adding, under the
entry in the column headed

commodlty for “’non-rubber footwe
“scissors and shears”, “cotton yarn", °
and “certain castor oil products”,
respectively, the words “New rate” in
the column headed “action”, and the
Federal Register citation of this action in
the column headed “Treasury Decision".
(Pub. L. 86-39, sec. 3(b), 93 Stat. 148, 19
U.S.C. 2504(b}); Pub. L. 83-554, 80 Stat.
379,5U.8.C.301). ~
Stanley Marcuss, ‘
Acting Assistant Secretary far Trade
Administration,
February 20, 1980.
{FR Doc. 80-5931 Filed 2-25-60; 8:45 am)
BILLING CODE 3510-22-M S

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
21 CFR Part 146
[Docket No. 78P-0122]

Reduced Acid Frozen Concentrated
Orange Juice; Establishment of
Identity Standard

AGENCY: Food and Drug Administration.
-ACTION: Final rule,

suUMmMARY: This document establishes a
standard of identity for reduced acid
frozen concentrated orange juice. The
purpose of this action is to provide the
consumer with a sweeter tasting orange
juice without the addition of a
sweetener. This action is based on a

petition submitted by the Coca-Cola Co. -

DATES: This standard shall be effective
July 1, 1981 for all affected products
initially introduced into interstate
commerce on or after this date.

* Voluntary compliance may begin April

28, 1980. Objections by March 27, 1980,

ADDRESS: Written objections to the _
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-65, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFOHRMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214), Food and Drug Administration,
Department of Health, Education, and
Welfare, 200 C St. SW.,, Washmgton, DC
20204, 202-245-1164.

SUPPLEMENTARY INFORMATION: The
Food and Drug Administration (FDA)
issuéd a proposal in the Federal Register
of May 18, 1979 {44 FR 29105) to
establish a standard of identity for
reduced acid frozen concentrated
orange juice. The proposal was based on
a petition submitted by the Coca-Cola
Co., Foods Division, P.O. Box 2079,
Hquston, TX 77001, Interested persons

ar”, were given until July 17, 1979, to submit

their comments,

Two-comments were received from
industry. One comment endorsed the
proposal, The second comment
submitted a correction stating that the
acidity of reduced acid frozen
concentrated orange juice should be
expressed as grams of anhydrous citric
acid per 100 grams of juice as is
customary for.concentrated orange juice
products, rather than per 100 milliliters
of juice.

FDA agrees with this comment and
the regulation has been revised
accordingly.

In consideration of comments .
received and other relevant information,
the agency concludes that it will

promgte honesty and fair dealing in the,
interest of consumers to establish a
standard of identity for reduced acid
frozen concentrated orange juice as set
forth below.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 401,
701(e), 52 Stat. 1046 as amended, 70 Stat.
919 as amended (21 U.S.C. 341, 371(e)))
and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1), Part 146 is amended by adding
§ 146.148 to read as follows:

§ 146.148 Reduced acid frozen
concentrated orange juice., -

(a) Reduced acid frozen concentrated
orange juice is the food that complies
with the requirements for composition
and label declaration of optional
ingredients prescribed for frozen
concentrated orange juice by § 146.146,
except that it may not contain any
added sweetening ingredient. A process
involving the use of anlonic ion.
exchange resins permitted by § 173.25 of
this chapter is used to reduce the acidity
of the food so that the ratio of the Brix
reading to the grams of acid, expressed
as anhydrous citric acid, per 100 grams
of juice is not less than 21 to 1 or more
than 26 to 1.

{b) The name of the food is "Reduced
acid frozen concentrated orange juice”.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before March 27, 1980,
submit to the Hearing Clerk (HFA-305),
Food and Drug Administration, Rm, 4-
65, 5600 Fishers Lane, Rockville, MD
20857, written objections thereto and
may make a written request for a public
hearing on the stated objections. Each -
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made. Each numbered objection on
which a hearing is requested shall
specifically so state; failure to requeat a
hearing for any particular objection °
shall constitute a waiver of the right to a
hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed
description and analysis of the specific
factual information intended to be
presented in support of the objection in
the event that a hearing is held; failure
to include such a description and
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Four copies of
all documents shall be submitted and
shall be identified with the Hearing
Clerk docket number found in brackets
in the heading of this regulation.
Received objections may be seen in the

.
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above office between the hours of 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. Except as to any
provisions that may be stayed by the
" filing of proper objections, compliance
with this final regulation, including any
required labeling changes, may begin
April 28, 1989, and all aifected products
initially introduced into interstate
commerce on or after July 1, 1981, shall
fully comply. Notice of the filing of
objections or lack thereof will be
published in the Federal Register.
(Secs. 401, 701(e), 52 Stat. 1046 as amended,
70 Stat. 919 as amended (21 U.S.C. 341,
371(e)))

Dated: February 19, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80-5654 Filed 2-25-80; 8:45 am)
BILLING CODE 4110-03-M

DEFPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 53
[T.D. 7678]

Income Tax; Taxable Years Beginning
After December 31, 1953; Foundation
Excise Taxes; Transitional Rules for
Acts of Self-Dealing Involving Private
Foundations

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to transitional rules
for acts of self-dealing between private
foundations and disqualified persons,
Changes to the applicable tax law were
made by the Tax Reform Act of 1978,
The regulations would affect all private
foundations.

DATES: The amendmients are effective
with respect to certain dispositions of
property by private foundations after
October 4, 1976.

FOR FURTHER INFORMATION CONTACT:
Margie Glass of the Employee Plans and
Exempt Organizations Division, Office
of the Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue,
N.W., Washington, D.C., 20224
(Attention: CC:LR:T) (202-566-3544, not
a toll-free call).

SUPPLEMENTARY INFORMATION:
-Background

On August 31, 1979, proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 507, 508 and 537 of the Internal

Revenue Code of 1954, and to the
Foundation Excise Tax Regulations (26
CFR Part 53) under section 4941 of the
Code were published in the Federal
Register (44 FR 51242). The amendments
were proposed to conform the
regulations to sections 1301 and 1309 of
the Tax Reform Act of 1976 (80 Stat.
1713, 1729). No comments were received
and no public hearing was requested or
held. This Treasury decision adopts the
proposed amendments without change.

Explanation of Regulations

Section 101 (I)(2) of the Tax Reform
Act of 1969 (83 Stat. 533) created special
transitional rules that exempted certain
transactions between private
foundations and disqualified persons
from the definition of self-dealing. Under
prior law, these rules permitted private

- foundations to sell, exchange, or

otherwise dispose of certain
“nonexcess” business holdings to
disqualified persons before January 1,
1975. There was no transitional rule that
permitted the disposition of property
leased by a private foundation to a
disqualified person. Section 1309 of the
Tax Reform Act of 1976 extends the rule
permitting disposition of “nonexcess"
business holdings to dispositions made
after October 4, 1978, and before
January 1, 1977. Section 1301 of the Act
generally permits a foundation to sell,
exchange, or otherwise dispose of
certain property to a disqualified person
where the property is being leased to the
disqualified person pursuant to a
binding contract in effect on October 9,
1969, if the foundation receives no less
than fair market value for the property.
This provision applies to dispositions
made after October 4, 1976, and before
January 1, 1978.

Drafting Information

The principal author of these
regulations is Margie Glass of the
Employee Plans and Exempt
Organizations Division of the Office of
Chief Counsel, Internal Reveniie
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department parlicipated
in developing the regulations, both on
matters of substance and style.

Adoption of Amendments to the
Regulations

Accordingly, the propdsed
amendments to 26 CFR Parts 1 and 53
are adopted without change.

This Treasury decision is issued under
the authority contained in section 7805

of the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).
Jerome Kurtz,

Commissioner of Internal Revenue.

Approved: .
Donald C. Lubeck,
Assistant Secretary of the Treasury.

February 15, 1950.

Adoption of amendments to the
regulations

Accordingly, the proposed
amendment to 26 CFR Parts 1 and 53 are
adopted without change.

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Incoma Tax Regulations (26 CFR Part 1)

Paragraph 1. The Income Tax
Regulations, 26 CFR Part 1, are amended
by revising paragraph (a)(8)(ii)(c) of
% 1.507-3 to read as follows:

§ 1.507-3 Special rules; transferee
foundations.

(a) General rule.* * *

(8 LI B

[ii) * % &

(c) Section 101(1)(2) of the Tax Reform
Act of 1969 (83 Stat. 533), as amended by
sections 1301 and 1308 of the Tax.
Reform Act of 1976 {90 Stat. 1713, 1729),
with respect to the provisions of section
4941,
- » * * *

Par. 2. The Income Tax Regulations
are further amended by revising
paragraph (b)(3) of § 1.508-3 to read as
follows:

§1.508-3 Governing Instruments.

* > * L 4 *

(b} Effect and nature of governing

instrument. *

(3) Savings provisions. For purposes
of section 508(d)(2)(A) and (e), a
governing instrument need not include
any provision which is inconsistent with
seclion 101(1)(2), (3), (4) or (5) of the Tax
Reform Act of 1969 (83 Stat. 533), as
amended by sections 1301 and 1309 of
the Tax Reform Act of 1976 {90 Stat.
1713, 1729), with respect to the
organization. Accordingly, a governing
instrument complying with the
requirements of subparagraph (1) of this
paragraph may incorporate any savings
provision contained in section 101(1){2),
(3), (4) or (5) of the Tax Reform Act of
1969, as amended by sections 1301 and
1309 of the Tax Reform Act 0f 1976, as a
specific exception to the general
provisions of paragraph (a) of this
section. In addition, in the absence of
any express provisions to the confrary,
the exceptions contained in such
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savings provisions will generally be
regarded as contained in a governing
instrument meeting the requirements of -
subparagraph (1) of this paragraph.
* * * * * -
Par, 3. The Income Tax Regulations
are furthér amended by revising '
paragraph (d)(1)(iii) of § 1.537-1 to read
as follows:

§ 1.537-1 Reasonable needs of the
business.
* * * * *

(d) Excess business holdings
redemption needs. (1} * * *

(iii) Constituted stock redemption of
which before January1, 1975, or after
October 4, 1976, and before January 1,
1977, is, by reason of section 101(1)(2)(B)
of the Tax Reform Act of 1969, as
amended by section 1309 of the Tax
Reform Act of 1976, and § 53.4941 (d)-
4(b), permitted without imposition of tax
under section 4941, but only to the
extent such stock is to be redeemed
before January 1, 1975 or after October
4, 1976, and before January 1, 1977, or is
to be redeemed thereafter pursuant to
the terms of a binding contract entered
into on or before such date to redeem all
of the stock of the corporation held by

the private foundation on such date. -
‘x * * * *

' PART 53—FOUNDATION EXCISE

TAXES i
Foundation Excise Tax Regulations (26
CFR Part 53) i

Par. 4. The Foundation Excise Tax
Regulations, 26 CFR Part 53, are
amended by revising the last sentence of
paragraph (b)(1) of § 53.4941(d)~4 and by
adding a new paragraph (f] to that
section. These revised and added
provisions read as follows:

§ 53.4941(d)-4 Translitional rules.
* * * - % " %!

(b) Disposition of certain business
holdings—(1) In general. * * * For
purposes of applying this paragraph in
the case of a disposition completed -
before January 1, 1975, or after October
4, 1976, and before January 1, 1977, the
amount of excess business holdings is
determined under section 4943(c) Y

~without taking subsection (c)(4) into

account.
" * * « %

(f) Disposition of leased property—{(1)
In general, Under section 101{){2)(F) of
the Tax Reform Act of 1969, as amended
by the Tax Reform Act of 1976 (90 Stat.
1713), the sale, exchange or other .
disposition (other than by lease) to a
disqualified person of property being
leased to the disqualified person by a .

’

e

private foundation is not an act of self-

_dealing if—

(i) The private foundation is leasing
substantially all of the property to the
disqualified person under a lease to
which paragraph (c) of this section
applies; -

(ii) The disposition occurs after
October 4, 1976, and before January 1,
1978; and

(iii) The disposition satisfies the
requirements of paragraph (£)(2) of this
section. . .

(2) Terms of disposition. Paragraph
(£)(2) of this section applies only if—

{i) The private foundation receives an

" amount that equals or exceeds the fair -

market value of the property either at
the time of the disposition or at the time
(after June 30, 1976} the contract for such
disposition was executed;

(ii) In computing the fair market value

-of the property, no diminution of that
-value results from the fact that the

property is subject to any lease to
disqualified persons; and

(iii) At the time with respect to which
paragraph (£)(2)(i) of this section is
applied, the transaction would not-have
constituted a prohibited transaction
within the meaning of section 503(b) or
the corresponding provisions of prior
law if those provisions had been applied
at the time of the transaction.
[FR Doc. 80-5935 Filed 2-25-80; 8:45 am]
BILLING CODE 4230-01-M )

DEPARTMENT OF JUSTICE

Office of the Attorney General
28 CFR Part 0 ’
[Order No. 874-80]

" Abolishing the Position of Special

Counsel

" AGENCY: Department of Justice.

AcTION: Final rule.

SUMMARY: This order formally abolishes
the Position of Special Counsel ~
inasmuch as the Assistant Attorney
General in charge of the'Criminal
Division has been notified by the
Special Counsel that the investigation of
all matters within the Special Counsel’s
jurisdiction has been completed and that
any possible future legal proceedings
are more suitably handled by the
Department of Justice or a United States
Attorney. .

EFFECTIVE DATE: February 6,1980.
FOR FURTHER INFORMATION CONTACT:
Philip B. Heymann, Assistant Attorney
General, Criminal Division, U.S.
Department of Justice, Washington, D.C,

20530 (202-633-2601).

By virtue of the authority vested in me
by 28 U.S.C. 509, 510, and 5 U.S.C, 301,
Attorney General Order No. 825-79 is
revoked. Accordingly Chapter I of Title
28, Code of Federal Regulations, is
amended as follows:

1. Section 0.1 of subpart A of Part 0 is
amended by deleting “Position of
Special Counsel.”

2. Subpart J-1 of Part 0 is deleted in its
entirety. .. :

Dated: February 6, 1980.

Benjamin R. Civiletti,

* Attorney General.

{FR Doc. 80-5862 Filed 2-25-80; 8:45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

Occupational Exposure to Cotton
Dust; New Effective Dates

" AGENCY: Occupational Safety and -

Health Administration, Department of
Labor.

ACTION: Final standard; new effective
dates. ' ‘

SUMMARY: This notice establishes a new
effective date of the occupational safety
and health standard for exposure to
cotfon dust in general industry, 20 CFR
1910.1043, and establishes new start-up
dates for various provisions of the
standard. It is published in accordance
with a recent court decision. This
amendment does not affect the cotton
waste processing industry or employers
who are purchasers and users of cotton
batting. The standard for occupational
exposure to cotton dust in the cotton
ginning industry, 29 CFR 1910.1046, is
also unaffected by this amendment.
DATE: The effective date of the cotton
dust standard is March 27, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. James Foster, Chief, Division of
Media Services, Occupational Safety
and Health Administration, Third Street
and Constitution Avenue, N.W., Room
N-3637, Washington, D.C. 20210 (202)
523-8151.

SUPPLEMENTARY INFORMATION: On June
19, 1978, the Occupational Safety and
Health Administration (OSHA)
promulgated a standard for occupational
exposure to cotton dust, (29 CFR
1910.1043; 43 FR 27350 (June 23, 1978)).
The standard, which was to become

_effective on September 4, 1978, contains,

among other things, provisions for
engineering controls, work practices,
respirators, medical surveillance, and
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employee education and training, which
were to be instituted according to a
sequence of start-up dates set forth in
the standard. Commencing on
September 4, 1978, the cotton industry
was to have had up to a maximum of
four years to achieve total comphance
with the standard.

Before any of the standard’s
provisions became effective, the entire
standard was stayed by the United
States Court of Appeals for the District
of Columbia Circuit pending its
consideration of the standard’s validity.
On October 24, 1978, in AFL-CIO v.
Marshall, Fad (D.C.
Cir. 1979), that court upheld the cotton
dust standard except as it applied to the
cottonseed oil mill sector, but allowed
parties to the litigation a short period in
which to pursue appeals and to show
cause why the stay of the standard
should not be lifted. Subsequently, the
court denied motions for rehearing,
rehearing en banc and for continuance
of the stay, ordering on January 11, 1980,
that “the aforementioned occupational
safety and health standards for
exposure to cotton dust shall not
become effective until the expiration of
seventy-five {75) days from the date of
the instant order.”

Accordingly, OSHA has set March 27,
1980 as the new effective date for the
cotton dust standard, and new start-up
dates are also set in the same
relationship to the new effective date as
was the case when the standard was
first promulgated. To reflect this new
schedule, paragraph {m) of 29 CFR
1910.1043, which contains the effective

_date and start-up dates for the standard,
is amended. Appropriate amendments
are also made in paragraphs (e)(3)(iii)
and (f}(2)(vi). Since these amendments
are not substantive changes in the
standard's requirements, they do not
require notice and comment. 28 CFR
1911.5.

This action does not affect cotton
waste processing industries and
employers who are purchasers and
users of cotton batting. These parties’
law suit has been severed from the
challenge to the general industry
standard decided in AFL~-CIO v.
Marshall, Their challenge to the
standard has not yet been heard and the
judicial stay of the standard continues -
to apply to them. When that litigation is
concluded, separate effective dates may
have to be established for those
industries. This action also does not
affect the cotton dust standard
applicable to cotton gins, 29 CFR

.1910.1046, which is subject to separate
litigation in the United States Court of
Appeals for the Fifth Circuit.

Another purpose of this notice is to
inform interested parties of the agency’s
decision not to enforce the requirement
in paragraph (f)(2)(vi) that employers
provide disposable respirators until
initial monitoring is completed. This
decision was articulated in OSHA's
brief in opposition to the cotton
industry’s motions for continuance of
the stay. In its brief, OSHA stated that it
had reexamined requests to stay the
provision and announced that the
standard would be best effectuated if
the provision were not enforced. The
purpose of this provision was to provide
interim protection until it could be
determined, by means of the initial
monitoring, what the levels of exposure
are so that the appropriate respirator
could be selected. At the same time, the
agency recognized that employees resist
the use of respirators becaunse
respirators are uncomfortable and can
interfere with vision, hearing and
mobility. OSHA has also recognized
that since the standard was published a
year ago much monitoring has already
been done, either in conformance with
the new standard's procedures or by
other equivalent means, so that the
requirement to provide interim
respirators would not be relevant for
many employers in any event. In these
circumstances, the agency anticipates
that respiratory protection in
accordance with the respirator selection
table will come into widespread effect
sooner than the six month period for
completion of initial monitoring.
Moreover, respiratory protection is
available, at no cost to employees,
whenever an employee requests it, 29
CFR 1910.1043(f}{1){v). and for those
participating in blow down operations.
29 CFR 1910.1043(g)(1), (m}{2)(v). Thus,
there is little need to impose respirator
usage on employees and employers
when the results of monitoring might
shortly relieve them of this burden.
While the date in paragraph {f)(2)(vi} is
changed to conform it to the new
effective dates of the other provisions,
OSHA reiterates its decision not to
enforce this provision.

Accordingly, pursuant to 29 U.S5.C.
655, 5 U.S.C. 553, and 29 CFR 1611.5, 28
CFR 1910.1043 is amended as set forth
below.

Signed at Washington D.C. this 21st day of
February, 1980.

Eula Bingham,
Assistant Secretary of Lobor.

Section 1910.1043 is amended by
revising paragraphs (e)(3){iii), (f)(2)(vi)
and (m]} in its entirety to read as follows:

§1910.1043 Cotton dust.
-

L * & «

(e) Methods of compliance. * * *

{3) Compliance program. * * *

(iii) The employer's schedule as set
forth in the compliance program, shall
project completion no later than March
27,1984,

L] L] * - *

{f} Use of respirators. * * *

(2) Respirator selection. * * *

(vi) Until September 27, 1980, the
employer shall provide any dust
respirator, including single use, to all
employees exposed to cotton dust,
unless the employer has conducted the
monitoring required by paragraph (d){2)
of this section or otherwise has
monitored employee exposure. As scon
as monitoring has been conducted, the
employer shall select the appropriate
respirator from Table L.

* * » * -

(m) Effective date. (1) General. This
section is effective March 27, 1980,
except as otherwise provided below.

(2} Startup dates. (i) Initial
moniloring. The initial monitoring
required by paragraph {d){2) of this
section shall be completed as soon as
possible but no later than September 27,
1860,

(ii) Methods of compliance:
engineering and work practice controls.
Engineering and work practice controls
required by paragraph (€] of this section
shall be implemented no Iater than
March 27, 1984.

(iii) Compliance program. The
compliance program required by
paragraph (e){3).of this section shall be
established no later than March 27, 1981.

(iv) Respirators. The respirators
required by paragraph (f] of this section
shall be provided no later than April 27,
1980. Until September 27, 1980, the
provisions of paragraph (f}{2)(vi} apply.

(v) Work practices. The work
practices required by paragraph (g} of
this section shall be implemented no
later than June 27, 1980.

(vi) Medical surveillance. The initial
medical surveillance required by
paragraph (h) of this section shall be
completed no later than March 27, 1981.

{vii) Employee education and training.
The initial education and training
required by paragraph (i) of this section
shall be completed as soon as possible
but no later than June 27, 1980.

* - - * *

(Sec. 6, 84 Stal. 153 (29 U.S.C. 655), 5 US.C.
553, Secretary of Labor's Order 8-76, 28 CFR
Part 1911)

{FR Doc. 805657 Fijed 2-25-80: £:45 am}

BLLING CODE 4510-26-3



-

Federal Register / Vol. 45, No. 39 / Tuesday, February 26, 1980 / Rules and Regulations

12418

POSTAL SERVICE qrgument seems to be either that the 927.2  Noncontractual air service.
Postal Service has never had the 927.3 Other remedies.

39 CFR Part 927 authority which it has been exercising Authority: 39 U.S.C. 401, 2601, Chap. 54,

¥

Regulations Dealing with Penalties or_
Fines, Deductions, and Damages
Related to Transportation of Maii

AGENCY: Postal Service.
ACTION: Final Rule.

SUMMARY: This rule revises postal
regulations dealing with civil penalties,
fines, deductions and damages assessed
in the administration of the mail
transportation statutes, The rule
provides detailed procedures for the
imposition of penalties and other
assessments and conforms the -
regulations to the current organization
of the Postal Service.

EFFECTIVE DATE: March 27, 1980.

FOR FURTHER INFORMATION CONTACT:
Robert A. Scherr, Assistant General
Counsel, Transportatior Division, U.S.
Postal Service at (202) 245-4625, -~
SUPPLEMENTARY INFORMATION: Qn
Decembet 4, 1979, the Postal Service
published for comment in the Federal
Register proposed changes to 39 CFR
Part 927 (44 FR 69662). Interested
persons were invited to submit written
comments concerning the proposed
changes by January 4, 1980.

The only written comments received
were those of the Air Transport
Association of America (ATA).! These
comments generally support the
proposed regulations but contend that
they do not go far enough. In particular,
it is contended that 39 U.S.C. 5401(b)

‘requires that the rules, regulations, and
orders of the Postal Service be ,

- consistent with sections 1301-1542 of
title 49, and that the procedural -
requirements of sections 1471 and 1473
of title 49 forbid the collection of any
penalty unless a compromise is reached
or a final judgment is had in a federal
district court. In support of this
contention, it it further argued that in the

Airline Deregulation Act (Pub. L. 95-504, .

October 24, 1978, 92 Stat. 1705 et seq.),
Congress gave the Civil‘Aeronautics
Board the power to assess penalties
administratively but did not extend that
power to the Postmaster General.? The

1These comments were submitted on behalf of
American Alrlines, Inc., Delta Airlines, Inc., The
Flying Tiger Line, Inc., Hughes Airwest, Ozark
. Airlines, Inc., Pan American World Airways, Inc,,
Piedmont Aviation, Inc., Trans World Airlines, Inc.,
U.S. Alr, Inc.,, and Western Afr Lines Inc.

2This argument of the ATA seems inconsistent
with the position it advanced before the
Subcommittee on Postal Personnel and
Modernization, House Committee on Post Office
and Civil Service, on H.R. 2424, a bill that would let
the Postal Service and the airlines contract for mail
transportation. In testimony given on July 18, 1979,

since the beginning of commercial
aviation to assess civil penalties, or that
such authority has been repealed by
some later enactment.

We find no warrant in the statutes to
conclude that the Postal Service should
terminate the exercise of this long
established authority. On September 17,

- 1938, immediately following enactment

of the Civil Aeronautics Act of 1938 {Ch:
601, 52 Stat, 1015), postal regulations
were amended to provide for deductions
for nonperformance of service or other
delinquencies. Postal Laws and
Regulations § 11 (1932); 3 FR 2356(1938);
see also 11 FR 177A-131, 39 CFR, 1946

. Supp., 50.1401. The Federal Aviation Act

of 1958, as amended (49 U.S.C. 1301, e

_seq.), simply provides that “[a]ny person
who violates * * * (B) any rule or
regulation issued by-the Postmaster
General under this Act, shall be subject
to a civil penalty * * *" and “[a]ny civil
penalty may be compromised * * * by
the Postmaster General in the case of
regulations issued by him.” 49 U.S.C,
1471(a)(1) and {2}. -

Congressional oversxght bodies have
been’ made well aware that postal
regulations provide for imposition of
penalties and that the Postal Service has
been imposing such penalties. See, for
example, Hearings on Postal Oversight
Before the Senate Committee on Post

Office and Civil Service, 93d Cong., 1st " -

Sess., pt. 5, at 37, 139, 147, 151 (1973); _
and footnote 2, supra. When Congress
passed the Airline Deregulatlon Act of
1978 making specific provision for
imposition of civil penalties by the Civil
Aeronautics Board, conferees on the
legislation apparently recognized the

long-established administrative practice -
" . of the Postal Service, stating that: )

This provision is not inténded to affect any
existing authority of the U.S. Postal Service to
impose civil penalties. Airline Deregulation
Act of 1978, Conference Report, H.R. Rep. No.
95-1779, 95th Cong., 2d Sess., 117 (1978).

In view of the considerations
discussed above, the Postal Service
declines to revise its proposal as
requested by the ATA and hereby
adopts without cliange the following
revision of 39 CFR Part 927;

PART 927—RULES OF PROCEDURE
RELATING TO FINES, DEDUCTIONS,
AND DAMAGES

Sec.
927.1 Noncontractual carriage of mail by
vessel.

the ATA opposed enactment of H.R. 2424 partly
because of the authorlty it said the Postal Servu:e
has to impose fines on air carriers.

. Section 5604; 49 U.S.C. 1357, 1471,
'§927.1 Noncontractual carrlage of mall by

vessel,

(a) Report of infraction. Whero
evidence ig found or reported that a
carrier of mail by vessel which has
transported mail pursuant to the
provisions of section 19-504, Postal
Contracting Manual, has unreasonably
or unnecessarily delayed the mails, has
‘committed other delinquencies in the
transportation of mail, has failed to
carry the mail in a safe and secure
manner, or has caused loss or damage to
the mail, the facts will be reported to the
General Manager, Logistics Division, of
the postal region in which the mail was
dispatched or was received.

{b) Review, Investigation,
recommendation, The General Manager,
Logistics Division, will investigate the
matter. The Manager will record
findings of fact and make a

* recommendation concerning the need

for imposition of fine or penalty with the
reasons for the recommendation. The
Manager will then forward the file to the
Director, Office of Transportation
Services, and will advise the carrier of
the recommendation.

(c) Penalty actzon The Director,
Office of Transpottation Service, upon
review of the record, may impose a fine
or penalty against a‘carrier for any
irregularity properly documented,
whether or not penalty action has been
recommended. A tentative decision of
the Director, Office of Transportation
Services, to take penalty action will set
forth in detail the facts and reasons
upon which the determination {s based.,
The Director will send the tentative
decision, including notice of the .
irregularities found and the amount of
fine or penalty proposed, to the carrier.,
The carrier may present a written
defense to the proposed action within 30
days after receipt of the tentative
decision. The Director, after review of
the record, will advise the carrier of the
final decision.

(d) Appeal. 1f the final decision
includes a penalty, the Director will
advise the carrier that it may, within 30
days, appeal the action in writing to the
Assistant Postmaster General, Mail

. Processing Department, U.S. Postal

Service, and that its written appeal

- should include all facts and arguments

upon which the carrier relies in support
of the appeal. If an appeal is not
received, the Director will close the
record. When an appeal is taken, the
Assistant Postmaster General, Mail
Processing Department, will review the

.
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complete record and decide the appeal.
He will advise the carrier of the decision
in writing and will take action
consistent with that decision. The
Assistant Postmaster General, Mail
Processing Department, may sustain,
rescind, or compromise a fine or
penalty. The decision of the Assistant
Postmaster General, Mail Processing
Department, on appeal shall be the final
decision of the Postal Service. The
Postal Service may, in its discretion,
deduct from pay otherwise due the
carrier an amount necessary fo satisfy
the penalty action taken under this
section.

{e) Details of administration. For
further administrative details, see
section 19-504, Postal Contracting
Manual (Publication 41).

§927.2 Noncontractual alr service.

(a) Report of infraction. Each mail
handling irregularity will be reported on
a prescribed form by the cognizant
postal official or designated
representative. As soon as possible the
reporting authority will ask the local
representative of the air carrier to
provide an explanation of the
irregularity. A summary of the
explanation, if any, will be entered on
the form. A copy of the form will be
provided to the local station manager of
the oarrier concerned at the close of
each tour and not less frequently than
each 24 hours,

(b} Carrier conferences. At least once
per month, postal officials will schedule
a meeting with the local representatives
of the affected air carriers to discuss the
reported irregularities. The carrier’s
representative will be advised of any
irregularity for which the reporting
authority will recommend penalty
action. The carrier's representative will
be offered the opportunity to comment
on any irregularity, and any comments
will be attached to the form. The form
on which penalty action is
recommended will then be forwarded to
the General Manager, Logistics Division,
of the appropriate postal region.

(c) Review, investigation,
recommendation. The General Manager,
Logistics Division, will review the
matter, In those instances in which a
monetary fine or penalty appears
warranted but the carrier has disputed
the facts alleged by the reporting
authority, the General Manager,
Logistics Division, will investigate the
matter to resolve the differences. The
Manager will record findings of fact and
make a recommendation concerning the
need for imposition of a fine or penalty,
with the reasons for the
recommendation. The Manager will then
forward the file to the Director, Office of

Transportation Services, U.S. Postal
Service, and will advise the carrier of
the recommendation.

(d) Penalty action. The Director,
Office of Transportation Services, upon
review of the record, may impose a fine
or penalty against an air carrier for any
irregularity properly documented,
whether or not penalty action has been
recommended. A jentative decision of
the Director, Office of Transportation
Services, to take penalty action will set
forth in detail the facts and reasons
upon which the determination is based.
The Director will send the tentative
decision, including notice of the
irregularities alleged and the amount of
fine or penalty proposed, to the carrier.
The carrier may present a written
defense to the proposed action within 30
days after the receipt of the tentative
decision. The Director, after review of
the record, will advise the carrier of the
final decision.

(e} Appeal. If the final decision
includes a penalty, the Director will
advise the carrier that it may, within 30

- days, appeal the action in writing to the

Assistant Postmaster General, Mail
Processing Department, U.S. Postal
Service, and that its written appeal
should include all facts and arguments
upon which the carrier relies in support
of the appeal If an appeal is not
received, the Director will close the file.
When an appeal is taken, the Assistant
Postmaster General, Mail Processing
Department, will review the complete
record and decide the appeal. He will
advise the carrier of the decision in
writing and will take action consistent
with that decision. The Assistant
Postmaster General, Mail Processing
Department, may sustain, rescind, or
compromise a fine or penalty. The
decision of the Assistant Postmaster
General, Mail Proctssing Department,
on appeal shall be the final decision of
the Postal Service. The Postal Service
may, in its discretion, deduct from pay
otherwise due the air carrier an amount
necessary to satisfy the penally action
taken under the section.

() Details of administration. For
further administrative details, forms,
and other implementing materials
adapted to the respective modes of
transportation, see Transportation
Handbook M~31, Air Service
Instructions, Part 320, for interstate air
transportation; Transportation
Handbook T-1, International Airmail,
Exchange Office Procedures, Part 4, for
foreign air transportation; and
Transportation Handbook T-7,
Handling, Dispatch, and Transportation
of Military Mail, Part 10, for overseas air
transportation.

§927.3 Other Remedies.

The pracedures and other
requirements of this part apply only
where the Postal Service propaoses to
assess penallies, fines, deductions, or
damages. This part does not limit other
remedies available to the Postal Service,
including such remedies as summary
action to withhold tender of the mail to
protect the public interest in the event of
major irregularities such as theft,
deliberate loss, damage, or
abandonment of the mail

W. Allen Sanders,

Associate General Counsel for General Law
and Administration.

{FR Doc. 80-5852 Fiied 2-25-80; £:45 am]

BULING CODE 7710-12-W

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part €5
[Docket No. FEMA 5774]

Identification and Mapping of Special
Flood Hazard Areas; Changes in
Speclial Flood Hazard Areas Under the
National Flood Insurance Program

AGENCY: Federal Insurance
Administration.
ACTION: Interim rule.

SUMMARY: This rule lists those
communities where modification of the
base (100-year) flood elevations is
appropriate because of new scientific or
technical data. New flood insurance
premium rates will be calculated from
the modified base (100-year) elevations
for new buildings and their contents and
for second layer insurance on existing
buildings and their contents. .
DATES: These modified elevations are
currently in effect and amend the Flood
Insurance Rate Map (FIRM]} in effect
prior to this determination.

From the date of the second
publication of notice of these changes in
a promineat local newspaper, any
person has ninety (90) days in which he
can request through the community that
the Federal Insurance Administrator
reconsider the changes. These modified
elevations may be changed during the
90-day period.

“ADDRESSES: The modified base (100-
year) flood elevation determinations are
available for inspection at the office of
the Chief Executive Officer of the
community, listed in the fifth column of
the table. Send comments to that
address also.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
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Implementation and Engineering Office,
451 Seventh Street SW., Washington,
D.C. 20410, (202) 755-5581 or Toll Free
Line (800) 424-8872. -
SUPPLEMENTARY INFORMATION: The
numerous changes made in the base
(100-year) flood elevations of the Flood
Insurance Rate Map(s) make it
administratively infeasible to publish in
this notice all of the modified base (100-
year) flood elevations contained on the
map. However, this rule includes the

address of the Chief Executive Officer of .

the community where the modified base
(100-year) flood elevation

determinations are available for
‘inspection. Any request for
reconsideration must be based on
knowledge of changed conditions, or -
new scientific or technical data.

These modifications are made
pursuant to Section 206 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234) and are in accordance with the
National Flood Insurance Act of 1968, as
amended, (Title X1II of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 44

CFR Part 65.4 (Presently appearing at its )

former Section 24 CFR.1915).

For rating parposes, the revised
community number is listed and must be
used for all new policies and renewals,

The base (100-year} flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified

for participation in the National Flood

Insurance Program (NFIP),

These elevations, together with the
flood plain management meastres
required by 60.3 (presently appearing at
its former Section 1910.3) of the program
regulations are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are moro
stringent in their flood plain
management requirements, The
community may at any time, enact
stricter requirements on its own, or
pursuant to policies established by other

_ Federal, State or regional entities,

The changes in the base (100-year)
flood elevations listed below are in
accordance with 44 CFR 65.4. (Presently
appearing at its former Section 24 CFR
Part 1915.4):

! * Date and name of Effective dato of
State County Location newspaper where Chief executive officer of communily  modified flood New
. notice was published Insurance community No.
- rate map

Colorado e ATBPAN0OG cersrrsossosesssssces oo City Of ENQIEWOOd csvcevemscssscenns ENglewood Herald Sentine), Nov. 28 Hon. James L. Taylor, Mayor, City of Dec. 6, 1979..... 005074E

. . . ‘ and Dec. 5, 1979. Englewood, City Hall, 3400 South

) s, Elati St,, Englewood, Colo.

Florida e VOIUSHL esrsscsssrssscssmniseceenesn Cily Of New Smyma Beach...... New Smyma News and Observer,  Hon. George E. Musson,. Mayor, City Dec. 12, 1979.. 1251920

. “Dec. 5 and 12, 1979, of New Smymna Beach, 210 Sams

‘ . . . Ave., New Smyma Beach, Fla.
lowa Scott...~ "City of Bettendor c..wwewmrsrernne Quad-Gity Times, Dec. 10 and 13, Hon. William C. Glynn, Mayor, City of Doc. 11, 1979. 190240,
. - 1979. Bettendorf, 1609 State St., Bettan- 0004-0006D
- - dorf, lowa 52722,

A a Lyon. City of Marshall The Independant, May 24 and 25, Hon. Robert Schagol, Mayor, City of Dec. 21, 1979.. 2702680

1979, ~ Marshalt, Municipal Bidg., 344 West

N Maln St., Marshall, Minn. 66258,

Mil t Nicollet City of North Mankato. The Free Fress, Dec. 21 and 28,  Mr. Bob Ringhofer, City Administrator, Pec. 28, 1979.. 275245€

: . 1979. ' 1001 Belgrade Ave., North Manka-

" to, Minn. 56001,

Nebrask Platte City of Columbus Columbus Telegram, May 24 and  Hon. George Johansen, Mayor, City of ~ Dec. 21, 1979.. 3152720

Columbus, 2424 14th St, Colum-

25, 11 979.

bus, Nebr. €8601.

(National Flood Insurance Act of 1968 (Title XIII of Housing Urban Development Act 1968}, effective January 28, 1969 (33 FR 17504. November
28, 1968), as amended; 42,U.5.C. 40014128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance Administrator

44 FR 20963} ) .
Issued: January 18, 1980. -

Gloria M., Jimenez,

Federal Insurance Administrator.

[FR Doc. 80-5829 Filed 2-25-80; 8:45 am]

BILLING CODE 6718-03-M

i

o

14 CFR Part 65 :
- [Docket No. FEMA 5779] .

List of Withdrav}al of Flood Insurance.
Maps Under the National Flood
Insurance Program

AGENCY: Federal Insurance
Administration.

ACTION: Final rule. '

SUMMARY: This rule lists communities
where Flood Insurance Rate Maps or
Flood Hazard Boundary Maps published
by the Federal Insurance
Administration, have been temporarily
withdrawn for administrative or

“technical reasons. During that period

that the map is withdrawn, the
insurance purchase requirement of the
National Flood Insurance Program is
suspended.

EFFECTIVE DATE: The date listed in the
fifth column of thé table.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, (202) 426-1460 or
Toll Free Line 800-424-8872, Room 5150,
451 Seventh Street SW., Washington,

- DC 20410.

SUPPLEMENTARY INFORMATION: The list
includes the date that each map was
withdrawn, and the effective date of its

-

Y

republication, if it has been republished,
If a flood prone location is now being
identified on another map, the
community name for the effective map s
shown.

The Flood Disaster Protection Act of

.1973 (Pub., L. 93-234), as amended,

requires, at Section 102, the purchase of
flood insurance as a condition of
Federal financial assistance if such
assistanceis: .’

(1) For acquisition and construction of

,‘ buildings, and

(2) For buildings located in a special
flood hazard area identified by the
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Director of Federal Emergency
Management Agency.

One year after the identification of the
community as flood prone, the
requirement applies to all identified
special flood hazard areas within the
United States, so that, after that date, no
such financial assistance can legally be
provided for acquisition and
construction of buildings in these areas
unless the community has entered the
program. The denial of such financial
assistance has no application outside of

. the identified special flood hazard areas
of such flood-prone communities.

Prior to July 1, 1975, the statutory
requirement for the purchase of flood
insurance did not apply until and unless
the community entered the program and
the special flood hazard areas were
identified by the issuance of a flood
insurance map. However, after July 1,
1975, or one year after identification,
whichever is later, the requirement
applies to all communities in the United
States that are identified as having
special flood hazard areas within their
community boundaries, so that, no such
financial assistance can legally be
provided for buildings in these areas
unless the community has entered the
program.

The insurance purchase requirement
with respect to a particular community
may be altered by the issuance or
withdrawal of the Federal Insurance
Administration’s (FEMA) official Flood -

Insurance Rate Map (FIRM) or the Flood
Hazard Boundary Map (FHEM). A
FHBM is usually designated by the letter
“E" following the community number
and a FIRM by the letter “R" following
the community number. If the FIA
withdraws a FHBM for any reason the
insurance purchase requirement is
suspended during the period of
withdrawal. However, if the community
is in the Regular Program and only the
FIRM is withdrawn but a FHBM remains
in effect, then flood insurance is still
required for properties located in the
identified special flood hazard areas
shown on the FHBM, but the maximum
amount of insurance available for new
applications or renewal is first layer
coverage under the Emergency Program,
since the community's Regular Program
status is suspended while the map is
withdrawn. (For definitions see 44 CFR
Part 59 et seq.).

As the purpose of this revision is the
convenience of the public, notice and
public procedure are unnecessary, and
cause exists to make this amendment
effective upon publication. Accordingly,
Subchapter B of Chapter I of Title 44 of
the Code of Federal Regulations is
amended as follows:

1. Present § 65.6 is revised to read as
follows:

§656 Administrative withdrawal of maps.

(a) Flood Hazard Boundary Maps
(FHBM's). The following is a cumulative

list of withdrawals pursuant to this Part:

40 FR 5148

40 FR 17015

40 FR 20788

40 FR 46102

40 FR 53579

40 FR 56672

41 FR 1478

41 FR 50990

41 FR 13352

41FR 17726

42 FR 8895

42 FR 29433

42 FR 46228

42 FR 64076

43 FR 24019

44FR 815

44 FR 6383

44 FR 18485

44 FR 25636

44 FR 34120

44 FR 52835

44 FR 57094

(Enter poge number of this notice in Federal
Register) .

(b) Flood Insurance Rate Maps
(FIRM's). The following is a cumulative
list of withdrawals pursuant to this Parf:
40 FR 17015
41 FR 1478
42 FR 49811
42 FR 84076
43 FR 24019
44 FR 25638
44 FR 52835
(Enter page number of this notice in Federal

Register)

2. The following additional entries
{which will not appear in the Code of
Federal Regulations) are made pursuant
to § 65.6:

State Community name and No. County Hazad D dale  Rescission date Reason
Arzona Town of Buckeye, 040039R Maricop Sopt. 5, 1979 v Jan. 31, 1980 6
Atk City of Osceola, 050151CR June 30,1976 May3,1979._.. 1
California City of Hawthorne, 060123 Los Ang Mey 9, 1978 . Aug. 13,1979 1A
Connecticut...... City of East Hartlord, 090026R Hat Sty 2, 1970 SO 4,1979 ]
Key 10 SrusoLs

E-~The community is participating in the Emergency Program, it wil remain in the Emergancy Program

C—The community is particpating in the Emergency Program. It will be converted 1o the Regular Program without an FIA mep.

R~The community is particspabing in the Regular Program, *
mmmmmmmmwmmuww:mmlmmdemhanyg’venwar

1. The Community appealed

without a FHBML

1A. FIA determined the Community would not be inundated by a flood having a one-parcant chince of occurroncs in any g yoer,
2. The Flood Hazard Boundary Map (FHBM) contsined printing errors or was impropary distributed. A new FHEM will ba propared and distributed.
amconMylad(edlamiseauundtywmspeddﬁoot!hamdm

4. A more accurate FIA map is the effective mep for this

5. The FHBM does not accurately reflect the Community’s

6. The Flood Insurance Rate Map was rescinded because

map,

7. The Flood Insurance Rate Map was rescinded in order 10 re-evaluals the mudsiide hazard in this Community,

8. The T&E or H&E Map was rescinded.

9. A revision of the FHBM within a reasonable pariod of time was not possible. A new FHEM will ba prepared and dsiributed.

community. .
special flood hezard areas (Le., shoet flow floodng, exiremely naccurate map, eic) A new FHEM will be prepared and distributed.
of inaccuraie flood etevations contained on the

-

{National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804,
Nov. 28, 1968}, as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insprance

Administrator, 44 FR 20963)
Issued: February 11, 1980.

Gloria M. Jimenez,

Federal Insurance Administrator.

{FR Doc. 80-5830 Filed 2-25-60; 8:45 am]

BILLING CODE 6718-03-M
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44 CFR Part 64 return, communitiés agree to adoptand 1973 (Pub. L. 93-234), as amended,
[Docket No. FEMA 57811 administer local flood plain . provides that no direct Federal financial

Suspension of Community Eligibility
Under the National Flood lnsurance
Program

AGENCY: Federal Insurance
Administration, FEMA. -
ACTION: Final rule.

SUMMARY: This rule lists communities -
where the sale of flood insurance, as
authorized under the National Flood
Insurance Program (NFIP), will be
suspended because of noncompliance
with the flood plain mianagement
requirements of the program.
EFFECTIVE DATES: The third date
.'(*Susp.”) listed in the fifth column,
FOR-FURTHER INFORMATION CONTACT:
Mr: Richard Krimm, National Flood
Insurance Program, (202} 755-5581 or
Toll Free Line 800-424-8872, Room 5270,
451 Seventh Street SW., ‘Washington,
_ DCz0410.
SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance-at rates made
reasonable through a Federal subsidy. In

-

§64.6 List of suspended communities.

management measures aimed at
protecting lives and new construction

from future flooding. Section 1315 of the '

National Flood Insurance Act of 1988, as
.amended (42 U.S.C. 4022) prohibits flood
insurance coverage as authorized under
the National Flood Insurance Program
(42 U.S.C. 4001-4128] unless an

" appropriate public body shall have .

‘adopted adequate flood plain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR Part
59 et seq.). Accordingly, the
communities are suspended on the
effective date in the fifth column, so that
as of that date subsidized flood

- insurance is no longer available in the

community.

In addition, the Federal Insurance
Administrator has identified the special
flood hazard areas in these communities

" by publishing a Flood Hazard Boundary

Map. The date of the flood map, if one
has been published, is indicated in the

, sixth column of the table. Section 202(a)

of the Flood Disaster Protection Act qf

assistance (except assistance pursuant

_.to the Disaster Relief Act of 1974 not in

connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP, with respect to
which a year has elapsed since
identification of the community as
having flood prone areas, as shown on
the Office of Federal Insurance and
Hazard Mitigation’s initial flood
insurance map of the community, This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column,

The Federal Insurance Administrator
finds that delayed effective dates would
be contrary to the public interest. The -
Administrator also finds that notice and
public procedure under 5 U.S.C. 553(b)
are mpracﬁcable and unnecessary,

In each entry, a complete chronology
of effective dates appears for each listed
community.

Section 64.6 is amended by adding in
alg{mbehcal sequence new entries to the
table.

, Effective dates of authorization/ Speclal fiood
State County Location Community No. cancelfation of sale of ffood hazard area Dato !
- insurance in community identified
Alabama Tuscaloosa Northport, city of 010202C June 13, 1973, emergency, Sepl 5, Dec. 28, 1973 Mar, 4, 1980,
. . 1979, regular, Mar. 4, 1980, sus- July 9, 1976
. s pended.
Arkansas Chicot > Eudora, city of 0500278 July 2, 1974,, entergency, Mar. 4, Mar. 1, 1974 Do.
. wiged'regular. Mar. 4, 1980, sus- Oct. 10, 1975
t
Do Pulaski, Litlle Rock, city of 0501818 Mar. 16, 1873, emergency, Mar.' 4, Fob. 21, 1974 Do.
' 1980, regular, Mar. 4, 1980, sus- Mar. 1, 1974
' pended.
Califomia Sonoma Healdsburg, city of 0603788 May 20, 1974, emergency, Mar. 4, Mar. 1, 1974 Do.
- ' 1980, regular, Mar. 4, 1980, sus- Apr. 16, 1976
' 4 pended.
[ L Litchfield Kent, town of 0901868 Feb. 13, 1976, emergency, Mar. 4, Jan. 9, 1975 Do.
. . 1980, regular, Mar. 4, 1980, sus< May 21, 1976
pended.
Georgla Gwi Lilburn, city of 1301008 June 18, 1875, emergency, Mar. 4, June 7, 1974 Do.
' . 1980,: regular, Mar. 4, 1980, sus- Feb 6, 1976
ot R . pended.
Do Richmond Unincorporated areas 130158A Nov. 23, 1973, -emergency, Mar 4, Oct, 24,1925 Do.
! N 1980, regular, Mar. 4, 1980, sus- ‘
. pended. .
Idaho Ada Eagle, city of 1600038 Nov. 20, 1974, emergency, Mar. 4, Dec. 7, 1973 Do.
" 19'812, dn:egular, Mar. 4, 1980, sus- July 23, 1976
, . . e
Do Latah, Juli city of 1600888 Nov. 1, 1974, emergency, Mar. 4, Oct. 16, 1974 Do.
B - 1980, regular, Mar. 4, 1980, sus- Dec. 19, 1976
, . pended. .
Ilincis St Clair, Centreville, city of. 170622B May 16, 1973, emergency, Mar. 4, Jan. 19, 1979 Do.
' b 1980, regular, Mar. 4, 1980, sus-
pended.
Do Henry. Fox River Valley Gardens, village 170478B...ccumes Jan. 19, 1973, emergency, Mar, 4, Apr. 5, 1074 Do.
' of. 1980, regular, Mar. 4, 1980, sus- Feh. 6, 1976
) : . pended. . :
lowa Clayton Guttenberg, city of 1900778 May- 1, 1974, emergency, Mar, 4, Feb 8, 1074 Do.
' 1980, regular, Mar. 4, 1980, sus- .
e
K ky Campbell Mentor, city of. 2102758 Feb. 21, 1975, emergency, Mar, 4, July 18, 1975 Do.
- 1980, regulas, Mar, 4, 1980, sus- July 15, 1977
N N pended.
Michigan St. Clair Ira, hip of 2601998 Dec. 8, 1972, emergency, Mar. 4, May 9, 1074 Do.
1980, regular, Mar. 4, 1980, sus- May 14, 1976

- pended.
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Effacive dales Ahorkzason/ Special iood
State County Location Community No. cancellalion of sale of food © hazard area Date ¢
y n # eriified
Do Van Buren Souul'Haven.dtyol 2602118 Way 16, 1974, omergercy, Mar. 4, June 7, 1974 Do.
10060, requier, Mar. 4, 1980, sus- June 11, 1976
Wississippi. Coahoma Clarksdale, city o, 2500398 e Apr 2, 1974, emergency, Mar. June 7, 1974 Do.
e 1960, reguier, Mar. 4, 1560, sus-
Do Pearl River. Picayune, city of 2001308 May 13, 1574, emergency. Mar. 4, Jne 28, 1974 Do.
1000, roguer, Mar. 4, 1960, sus-  Oct. 31,1875
Neb Cass Louisvilte, vikage of 3100318 June 4, 1975, emergency, Maer. May 10, 1974 Do.
1900, reguier, Mar. 4, 1900, sul- Dec. 5, 1975
New H hire, Memimack N Concord, city ol 30110A . Sy 17, 1974, oemorgency, Mar. 4, Avg.2, 1974 Do.
1080, requies, Mar. 4, 1960, sus-
New Jersey. Burlington Pamberton, township of 340112A . Fob, 22, 1974, emorpeccy, Sopt. 14, Dec. 13,1974 Do.
1979, roQuier, Mar. 4, 1960, sus-
Do b0 hampton, township Of e 3401358 . Jan. 14, 1072, emixgency, Mar. 4, Jan. 9, 1974 Do.
1990, roguiar, Mar. 4, 1960, sus-  Sept. 17, 1576
New York Alogany. Almond, town of. 3609688 o Apr. 19, 1073, emorpency, Mar. 4, Apr. 12,1974 De.
1060, roguiar, Mar. 4, 1960, sus- July 29, 1977
Do Stauben Ariort, viege of. 3607538 e JUne 20, 1674, emergency. Mar. 4, May 17,1974 Do.
;:g;d.m. Mar, 4, 1980, sus- Mar, 5, 1976
North Carolina Cabarrus Gonooid.cityol 3700378 Jan. 16, 1574, emergency, Mar. 4, Dec. 28, 1973 Do.
1980, roguier, Mar. 4, 1980, sus- Nov. 4, 1977
Do Guiiford Jamostown, town ol 3701148 May 8, 1975, emsrgency, Mar. 4, Dec. 7,1573 Do.
1960, requier, Mar. 4, 1960, sus-  Apr.90, 1576
Oklahoma Okmuigea Henryetta, city of 4001448 Aug. 19, 1975, emergency, Mar. 4, Jan. 23,1574 Do.
. ;rg..d-m Mar, 4, 1960, sus- Mar. 12,1978
South Carolina.....= Alken Unincorporalod areas me e, 450002A o July 31, 1975, A 4 Jan. 3, 1975 De.
;:eg.'d.ngu. Mer, 4, 1960, sue- Auvg. 28,1577
Do And Honea Path, town of. 450016A . Wae, 4, 1976, emorgency, Mar. 4, July 25, 1975 Do.
1980, roguier, Mar, 4, 1960, sue-
poccod.
Do - .} Wilkamston, town of. 450020C. Kby 18, 1975, emorgency, Mar. 4, May 31,1974 Bo.
1900, reguiar, blar. 4, 1960, sus- Sept. 8, 1978
Tex Bradley. Claveland, city of. ATO0ISA . &y 15, 1975, emerpancy, Mar. 4, Apr. 18, 1978 Do.
3 1030, rogder, Mas, 4, 1900, sus-
pended.
Frankli Cowan, city of 4700538 . Tune 11, 1975, omergency, Mar. 4,  June 14,1973 Do.
1900, roguiar, Mas. 4, 1900, sus- May 21, 1578 -
. ] Decherd, city of 4700548 Aug. 14, 1974, emergency, Mar. 4, June 14, 1974 Do.
1980, roguiar, Mar. 4, 1980, sus- June 25,1978
Texas. Hidaigo Weslaco, city of 4803458 NX. 28, 1974, omergency. Mar. Mar, 29,1974 Do.
980, roguier, Maer, 4, 1960, 'ul» Feb. 6, 1976
Washington. King Cametion, town of. 5300788 Juy 25, 197S, emacgency, Mar. 4, May 31,1974 Do.
- 19230, roguiar, Mar, 4, 1960, sus-
Do Levds Pe EN, town of, 5302968 s Ry 7, 1975, emargency, Mer. 4, July 18, 1575 Do.
1900, roguier, Mac. 4, 1960, sus-
New HampstiB.mmcmmse. Hillsborough Polham, town of 330100A July 19, 1974, emorgency, Mar. 14, Feb, 22, 1974 Do.
1960, regriar, Mar, 14, 1930, sus~ Dec. 31, 1978

Date certain Federal assistance no longer avalable in special ficod hazard arsa.

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804,
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 193067; and delegation of authority to Federal Insurance

Administrator, 44 FR 20963)
Issued: February 13, 1980,

Gloria M. Jimenez,

Federal Insurance Administrator,

[FR Doc. 80-5828 Filed 2-25-80; 8:45 am]

BILLING CODE 6718-03-M

44 CFR Part 67

National Flood Insurance Program;
Final Flood Elevation Determinations

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

SUMMARY: Final base (100-year) flood
elevations are listed below for selected
locations in the nation.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required either fo adopt or
show evidence of being already in effect

in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM),
showing base (100-year) flood
elevations, for the community.
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ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
Mr. R. Gregg Chappell, National Flood
Insurance Program, (202) 426-1460 or
Toll Free Line (800) 424-8872. {In Alaska
and Hawaii, call Toll Free Line (800}
424-9080), Room 5150, 451 Seventh
Street, SW., Washington, D.C. 20410,

SUPPLMENTARY INFORMATION: The )
Federal Insurance Administrator gives

notice of the final determination of flood
elevation for each community listed.
This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1968 (Title X1II of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S.C, 4001~
4128. and 44 CFR Part 67.8). An
opportunity for the community or
individuals to appeal this determination
to or through the community for a period

Final Base (100-Year) Flood Elevations

of mnety (90) days has been provided.
No appeals of the proposed base flood
elevations were received from the
community or from individuals within
the community.

The Administrator has developed
criteria for flood plam management in
flood-prone areas in accordance with 44
CFR Part 60.

The final base (100-year) ﬂood
elevations for selected locations are:

.

#Deopth In
. - feat abovo
State City/town/county Saurce of flooding Location ground.
- 3 *Elovation
In feot
. - (NGVD)
Ari ... Chandler, City, Mancopa COUNYY  PONGING cureemrmmmmmmsssrsssmmmmmsionsnnss AF€ €ast of Southern Pacific Railroad from approximately 350 feet 1,217
' "(Docket No. FI-5255). north of Ray Road extending north to the Corporate Limits.
. - . . Area east of Southem Pacific Railroad from the southern edge of Ray 1,220
- . - Road extending south to approximately 400 feet south of Common-
| N - wealth Avenue,
Area east of Southern Pacific Railroad from approximately 500 feet 221
. south of Commonwealth Avenue extending south to the Corporate
N Limits at Pecos Road.
B “  Southem Pacific Railroad Spur bf West side of embankment from Ray #a
. Road to Frye Road.
Maps are available at the Department of Public Works, Chandler, Arizona.
At Cityof B ille, Benton McKisick Creek Tnbutary Just upstream of Trails End Drive (extended) P 2
County (FEMA-5713). (Tributary 1).
. Osage Creek Tributary (T ributary  Just up of State Highway 102 44,217
2.
<! . . Just upstream of U.S. Highway 71 *1,201
Maps avaulable at c:ty Clerk's Otlice, City Hall, 115 West Central Street, Bentonville, Arkansas 71712
Ar City of Clarendon, Monroe County White River Just vpst of U.S. Highway 79 *164
(FEMA-5713). Shallow Flooding Areas (Ponding) Intersection of Washington Street and Fifth SUeol....umumsssiniine *473
Intersection of Carter Street and U.S Highway 79 (Ewan Strcel) P *473
. intersection of Walker Street and Collega SY66t..ummummmmmmmrmtsssssss 473
. o Intersection of Oak Street and Main Street. 75
Maps avallable at City Hall, 270 Madison Street, Clarendon, Arkansas 72029. v .
Atk \ City of Eureka Springs, Carroll Leath ﬂood"‘mpk‘ Just upst of M; tic Road. *1,140
County (FEMA-5713), ~ . Just dt of Mill Road 1,160
Maps available at Ciy Clerk's Office, City Hall, 44 South Main Street, Eureka Springs, Arkansas 72632.
. . [2610017 . =
Ark Harrison (City), Boone County Dry Jordan Creek Central Avenue 50 feet up from centeri . *4,052
- ’ {Docket No. FEMA-5701). East Prospect Avenue 50 feet upstream from CONBIING puuessssnsssssssssees 1,056
- Vine Road 50 feet up from *4,076
North Spruce Street (low water crossing) 50 feet upstream from cen« *1,001
- terfine. .
U.S. Highway 65 (Business) 50 feet upst from ¢onterling v 1,110
. . Lovers Lans (low water ing) 50 feot upst from *1,129
Crooked Creek wuvamnsmsmassssesssne U.S. Highway 65 100 feet upstream from contering w.wsmsssssimmsse *1,045
U.S. Highway 65 (Business) (Vine Street) 100 feet upstream from cen« 4,052
terline.
: Wilson Avenue 100 fegt upstream {rom CONtOTNING cuwssussssasmsassiosssasc *4,062
Maps available at City Hall, 114 South Spring Street, Hanison, Arkansas.
Ark City of Jacksonport, Jackson White River. Int n of State Highway 69 Extended and the Woslem Corpo- *230
- COunty (FEMA~5718) rate l.:mz
’ Maps available at the home of Mayor William Smart, 1 block from Highway 69, Jacksonport, Arkansas 72075. - .
Atk City of Johnson, Washington Clear Creek Just up of St‘. Louis-San Francisco RaIWAY .uwswsmsissmsissssaase 1,178
" County (FEMA-5713). ' Just upstream of Wilkerson Street *1,180
. Just downstream of Eastern Corporate Limits 1,105
Mud Creek Just de of Johnson Road 1,101
Maps available at City Clerk's Office, City Hall, Mam Street, Johnson, Arkansas 72741.
Art City of Marked Tree, Poinsett St Francis River. e JUSE UPSTr of U.S. Highway 63 (Bust ) *211
. County (FEMA-5713), Just upstream of Second Street nmndnd 212
> - L Leh Hand Chute of Little River...... Just up: of Burch A 213
Just up of Sneed A extended 244
Maps avallable at City Hall, 106 Frisco Street, Marked Tree, Arkansas 72385.
Arkans 9 City of North Little Rock, Pulaski  Ark River. Just d¢ of U.S. Highway 65 and 167 and Interstata Highway 4259

* _ County (FEMA-5713).
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_ Flinal Base (100-Year) Ficod Elevations—Continued
#Depthin
. feet above
State Cityftown/county Source of ficoding Locaton ground.
*Blevation
nfeet
NGVDY
' Just upsiroam of Broadway *255
Shificutt Bayou, Just Lps of ¥est 37th Sxeet °275
wmumawmamsam *a01
Approdimalely 180 feet LD West 5200 SHIEL oo cceecrrracen °320
Just vpsiveam of Camp Robw Road. °azs
Shitcutt Bayou TrROUAY coa. JuSt Lpsirsam of Staie Highway 365 *268
h Lake No. 1 Tributary .. Just Losk of Avondale Road n
Fairman Ditch Just d of Both *250
Glenwew Ditch. Just & ol Stale Highwey 161 *248
Five Mdis Crook Just upsly ol 67 and 167 *256
mmsmolsauw1o7uammmm__,. 375
Five Mis Croek West Trbutary ... Jul(upﬁumolOsocm — *a46
12610017
Five Mie Creok McCain Fork ... Just downsirsam U.S. Hobways 67 803 167 oo *300
Five Wila Crook East TrbuiMy ... Just upskeam of US. Highway 67 and 167 Service Road (North *as57
. Ponding Aroas Srorsackon of East 5% Swoet snd Olver Skoet oo . %254
Inlersecton of East Dth Skect and Locust 258
- inlersection of East 171t Skeet and Hazel *252
N fntarsacion of East 12th Skreet and Gregocy *252
intorsacson of East 11th Sireet and 1 Siset *252
intersaction of Healy Avenue and Rojectar Deve 246 "
Inlersection of Healy Avenue and Grahsm AYenue e *246
Intocsoction ol Faulner Lake Road and Sauncers oo °245
~  Maps avaiiable at the Public Works Office, City Hal, Third and Man Streets, Novth Litte Rock, Arkansas 72114,
Ark City of Waidron, Scott County Potoau Rivor 4 of Main Street (US. Highway 71 Business) *€56
(FEMA-5713). Juu upstam ol Suate Highway 80. 677
Maps avaiable at City Clerk’s Office, City Hall, Waldron, Arkansas 72958, .
Ark City of West Mamphis, Crittendon MisSISSIDDE RVOC e, Eigms&m’ﬁw 227
County (FEMA-5713). Fritean M BRYOU i A by 200 foet o olUS.Hd'mty'lO 209
Ten Mée Bayou Dversion Disch .. mwawwm 21
Just upsream ol ingram Boule 214
Ten Més Bayou Just uper ol US, Hohwey 70 (Broadwey Avenue) 210
. Just upstream of Nocth Fe th Sirset ‘212
Just upstream of Ingram Boukevard, 215
Maps avaiiable at City Clerk’s Office, City Hal, 205 S. Redding, West Memphis, Arkansas 72301,
Calfomnia Los Alos (City), Santa Clara Steveas Creok Lost & ie Limits 50 feet upsweam of crossing.—. *257
County (Docket No. FEMA- Adobe Crook. Yubn&mAw?Skdmmmm *140
5701). Foothit Expresswsy (Fremont A ) 80 feet ¢ T from cen- *146
. Fw*?Emmm {Fremont Aventa) SO feet upstream from center- *154
Edth A 40 feot fom L *175
Burke Road 10 buupstam fom ¢ ri *132
Livorion Road at *218
Halo Crook e, Shoot Flow Aroa along South Springer Road centerfine between Ar- #1
. boleds Drive and Rosda Avenue.
Potxisgo‘ uummmaumamomoﬂm *132
Ve,
Rosta Avenue 200 feet upstream from centerine. 157
w.wmdwmwmummm 171
Covington Road 120 feet Lps kom 76
Foothill Exp y (Fi ) at *1s7
- P Creok Conliuance wih Hase Croek 112
Ponding Area 450 feet nocth along Eastwood Place from its intersec- *166
son wath Covinglon Road.
P Diversion.:. Shoat Flow Area 200 fest west of the intersection of West Rose #1
" Circle and Cointon Road.
Shoat Flow Aroa Sulfok Way #2
. Ponding Aces 200 feet north of the intersscion of West Rase Cicla *164
. and Covington Road.
Grmtﬂondwomnupwnmkom o *175
ie Divorsacn Structure 25 feet up: from centerine ....... *191
PonhndAmnlohol" ean from center *196
Pocland Avenue 100 foet upsiroam from 2m
Maps available at City Enginser’s Office, City Hall, 1 North San Antonio Rosd, Los Atos, Caldomia.
Cakfornia. Mipitas (City), Santa Clara San Francisco Bay 200 feot West on Duon Landing Road from intersection with State 7
County (Docket No. FEMA- Hogtmay 17.
5701).
Lower Panriencia Creek Inteisecsion ol Heath Street and Redwood Avenue — .. *10
500 foet Nocth siong hain Skset from intecsection of Main Sireet and *13
Raioad Avenue.
Intorsection of Windsor Street and Calaveras BoWeVaD e e #1
200 feet South of inlersacion of Serra Way and Abbatt Averve........... *16
Inlarsection of Sytva Averue snd Peimec Skeet oo *17
Intersaction of Capital Avonue and Mooniight YWay 26

mwmammo«mmmawwmdsmam
Avene.

‘24
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Final BasehOO-Year) Flood Elevations—Continued

- #Dopthin |

PN r - feol above

State City/town/county Source of flooding Location ground,
’ , Co *Elovation

. ' in feot

- (NGVD)
- - 600 feet North of confluence of Lower Penitencla Creok and East 33

- - Penitencia Creek, .
175 feot West of intersection of Sylvia Avenue and Palmer Streat..ws #2
800 fest Southwest along Wrigley Road from intersection of Wrigloy 20
, Rodd and East Calaveras Boulevard,
! 600 feat Northeast along East Carlos Street from Intersection of East 47
N ' s N " Carlos Streef and South Main Street,
. East Penitencia CreeK....... 400 feet Southeast of contl of Lower Penitencia Creok and-East . 33
" . : - Penitencia Cresk. .
oo ‘ s Beryessa CreeK. il 400 feet Southeast of int. tion of Montague Exp ay and Pipor *49
A - ‘ . Drive. .
L | ion of Mont. Exp y and Gladding Coumt e #
~t LT 600 cofueet South of intersection of Monmgue Expressway and Watson #2
. it
‘Ponding kY Ir n of Hiliview Drive and Jacklim Road....... RO rasarnt ‘24
R 1,500 feet East along Montague Expressway along (Northbound 1]

Lana) lntersectron of Montague Expressway and South Main Stroot.
ite Drive

- . 4 n of Ir 680 and Y ‘40
Maps available at Office of the City Engineer, City Hall, 455 East Calaveras Boulevard, Milpitas, California. <,
. Catiformia.....: Santa Clara {Gity), Santa Clara  PONGING ccerrrersmrrmerssmmssremsssesssennnsee 1,500 fo0t North of Mountain View Alviso Road and 200 foot East of 2
County (Docket No. FEMA- ' - Calabazas Creek.
5701). . . - Intersection of Oakwood Drive and De La Cruz Boulovar..uwsmsn *2
lntersecﬁon of Aldo Avenue and Victor Street. 21
. Augustine Drive and Octavius Drive ]
T o _ Crossing of Bay-Shore Fi y Road and Southern Pacific Raifroad *33
. ' . Intersection of Chromita Diive and BOWEHS AVENUS wuwummmmmsemsmsns *50
Intersection of Pasetta Drive and Los Padres Boulavard *52
. lntersecbon of Palmas Drive and Arroyo Drive... ‘70
. - of B Avenue and Layton Court PPN S
- - Intersection of Withrow Place and Howell A 109
i Sheot FIOW scmmicessssmnsssssnmsnees [NtEr56CHON Of Agate Drive and AGate COUM wummussimsisssmsesssns #1
LT - : Intersection of. Lauretwood Road and De La Cruz Boulovard....wweeas #1
T . - - Intersection of Kifer Road and A #
N ) - . Intersection of Monroe Street and San Tomas EXProSSway wuusssese #1
. . L . } Intersection of Wallace Street and Foley #1
: " Intersection of Homestead Road and Woodhamis Avenue #1
) ! ’ Intersection of El Camino Real and Halford Avenue . #1
’ i i Intersection of Coolidge Drive and Hoover Drive .. #2
Maps avallable at the Ofﬂee of the City Engineer, City Hall, 1500 Warbuﬂon Avenue, Santa Clara, California.
* CONNBCUCUL cursessesssssnsssssseass e TOWR Of Berlin, Hartford County Ma“ b t.., . Division Street 25
. (Docket No. FEMA-5725). ) Berlin Street. 26
. . Waethersfield Road ‘38
Downstream U. S. Route 5 *39
Confluence’of Willow Brook *4)
) Dovwmstream State Route 72 *4)
. h - Fan'mngton Avenue 40
) - - ham Street 47
. Downstream Kensington Road 52
B . P Upstream Dam (600° upstream of Kensington Avenuo) [N 75
. . Downstream of State Route 71 Dam ‘00
. Upstmam State Route 71....... *120
Glen Strest. yoa
. l', t Glen Strest 30
. D High Road 138
- ‘ Upstream High Road..... *149
Downstream State Route 71A 60
Upstream State Route 71A 167
i 2 500’ upstream of State Route 71A. *160
Witlow Brook & i ‘with Mattab River. 43
Upstream Christian Lane : *40
. - - . - Upstream State Route 72 (downstream crossing). 50
. . N P - o , Upstream Conrail bridge (dc Mn"dnn\ 52
e , . Upstream Conrail bridge ( €rossing)... w7
- R . Upstream State Routs 72 (upslream In g) : sy
) Upstream New Britain Road 61
- : bt . . (2610017
. . ) . I Park Road . ogq
. . . . - - Up Park Road %o
. I P Corporate Umits {1.400° 8bOVE Park RO20) summmssmsmsemsigsassesssssssss °74
. B - Brook. with A t River. 40
L Upstream Norton Road 51
. . Meadow Lane 71
. .. l',. Meadow Lane Yoy
} . . e D¢ Toll Gate Road *{02
- Upstream oad O
Maps available at the Town Engineering Depastment, Berfin, Connecticut. Rk 1o
G t Town of Chester, Middlesex ChESIEr CrOEK. owemmmesrmssssrmssronecs Connecticut Valley Railroad "
 County (Docket No. FEMA- Patmoonk Brook....... flug of Great Brook ‘11
. 6725), Mam Street < 41t

-
i
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Final Base (100-Year) Flood Elevations—Continued
#Depth
feet above
State /10 Source of floodng Locaton ground.
o wycounty *Elevation
n feet
NGVDY
mmmdn«nmmmmm«mam *13
Mwnsd:cloun PP ly .08 mie Lp of Man *21
Suoot.
Factory Road 26
. Upskrsam side of Dam approximeiely .05 nile upskeam of Facksy *43
“ - Road.
Straas Rosd *53
Upsyoam side of Dam spproximately 01 mile upstream of Straits *61
Road.
State Route 148—'West Main Sreet *€9
Upsteam side of Dam approximately .07 mile uvpsteam of Stale 79
. Roule 148.
Upwmudec!mcmdamdsunnmus—wmm ‘84
Sueet
Upskoam side of Privale Drive approximalely .15 mile up ol -]
socond crossing of YWoest Man Steet
Upsiream side ol Did Road approximaiely 24 mile upaream of *89
R socond crossing of West Main Steet.
, Upumﬂdeolmmwm 04 mile downstream of Covered *105
I.ommd *120
- Upskoam side of State Route 9 MNocthbound Ramp *129
- Upsusam side ol Hoopole Hit Road. 37
approximaioly 21 mile Lpstream of thwrd crossing of West *141
Man Swoel
Upsiroarn sida of fourth crossing of Siate Route 143 52
v Downsiroam side of Dem spprodmately .11 mite upstream of fourth *180
croesing of West Main Stroet.
Upskeen side ol Dem apprccdmaloly .11 mile upstream of fouth 165
crossing ol West Main Skeet
Upsroam side ol Dem spprodimately .07 mile downstream of fith *175
crossing ol West hian Sieet.
Upsyeam side of Sih crossing of Weet Maio Steet e *179
Dmﬂmsﬁodmmwmnzmmrxmdmg *190
Road.
Upskeem sice of Dam spprodmaiely .12 mile downsiream of Wig Hilb 26
Road.
Downstresam sica of Wig Hit Road. 220
Upsiroam side of Wig Hil Road 238
Upsiroam side of stah crossing of West MainSyeet. 241
Sm-nnhamol\vmmnsvm 2242
Great Brook Conlk of Chestec Creek. "
Downstrearn 3ide of North Main Sxoet *19
Upsiroam side of Nocth Main Steet. 22
Qomwmdéedmﬁamomamm&m__.___ *38
t sdeol g of Nocih Main Street 41
Updrmﬁ::‘lmamdmmautm *49
Upsyeam appeadmately .02 mile earn of thied cross- *53
ing of North haia Steet. - haid
Upstrearn side of Rock Dam 2
mﬂmsﬂedmmwmw1nﬂcmwndmry *70
Upg::nsdoolb«nwmamkmmoum 83
. Upskream side of Liberty Seat *38
Upsirsam sde of Private Deve £8 mie of 101
p approodeadiely upstream
Upw-unddeo(nunmdr-‘m 111
y A3 e o n of Dam and F¢ 3
~ B Ay ] ootbridge .gg
Up&wnddcolbmﬂaonw *102
Downstream sids of Dam 3104
Uesireamn side of Damn *1C6
Upstream confiuence with Geeal Brook. 107
Maps available at the Chester Town Clerk’s Office.
Connecticut Town of Essex, Middiesex County C ticut River, Eniwa Shoreline. ~q
{Docket No. FEMA-5725). Falis Rivor, Up Falls Révor Pond Dam 14
Upsyoam River Road. *16
Upsiream Stale Roue 9 22
. Upstzeam Stala Route SA. ‘0
Upstroarn Fadls River Drive g
Up Main Steet s
Up hocy Seeet *sg
-Maps avaitable at the Essex Town Hall.
Ce i Town of Oid Lyme, New London M Brook s:mmmm.amb««mmmm)__“ -
County (Docket No. FEMA- Lower 148 Pond Dam (1 scdle) ‘g
5725). sammohanmp«mmmm)m '
- M Town Yoods Road (upskoam side) 40

Routa 158 (West Main Skoed)
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PR O Fina} Base (100-Year) Flood Elevations—Continued

. {Docket No. FEMA—5702). . Northemn corporate fimit

b . N M

#Dopthin
) . . foot above
State Co City/town/county " Source of flooding . Location ground.
‘ : : . - L e *Efgvation
. . in foot
. (NGVD)
- ) o ; Tl T " Breached Dam (upstream side) .. . ]
' ' -~ B . ‘e ~  Interstate 95 (300 fest upstream from Colton Road, upstroam sido) .. *51
- B Long Istand Sound Entire Shoreline. ‘1
Maps are availadle at the Office of the Town Clerk. .
Florida e, . Callaway (City), Bay County Callawa): Bayou Tributayy. Most upstream old dam 70 feot downst from conterl "L Yo
) ) . (Docket No. FEMA-5701). AR Most tpstream old dam 120 feet upstroam from centrlin 7
- ) e - . Chenry Street 50 feet downstream 110 CONMOFHNG wesmsescsrememsemiens “7
. C ) R i Cheny Street 100 feet up from i 22
. [ - Callaway Bayou 200 feet South along Viola Avenue from its int tion with Mi ! 9
! . East Bay Intersection of lvy Road and Kimbrel A : 0
Lake Martin . 200 feat North of the intersection of Adington Drive and Stato Route *10
. - 22,
' Maos avai!able at City Hall, 5708 Chenty Stree!. Callaway. Florida.- . ~ - ) . ' A .
Florida . Naples (O«‘ty); Collier County G&lf of Mexico. . Neopolitan wéy {entire street) “12
‘ (Docket No. FI-5606). i = Crayton Road betwoen Harbour Dnve and Moodng Une [01,': ‘12
B i .- * Coral Drive (entire stroet) ‘1
. * Admiralty Parade East (entire streel) ‘1
. 18th Avenue South between 4th Street and 8th Streel.. ssscssninssssssssssists ‘o
. . . - -, 8th Strest between 12th Avenue South and 8th Avenue South....u. ‘9
Maps available at City Hall, 735 Eighth Street South, Naples, Florida. i - ’ - ' -
GOOMGiumrommrammsmmmsas Gty Of Snicfiville, Gwinnott County Big Haynes Creek . 50 feot upstream of Summit Chasea Drive, *080
o - (FEMA-5713). .
. . ~ NoBush '?rnnk At Green Valley Road 2 ‘065
R Just downstraam of Georgia Route 124...... 090
. . . ' No anlness Creek Tributary No. 50 feet dovwnstream of Hickory Lane (extended) 901,
b ‘ i Watson Crosk Just upstream of Momington Lane {extended) ‘970
Maps available at City Clerk's Office, City Hall, 2460 Maln Street East, Sneilville, Georgia 30278, e
litinois ; (¢) Country Club Hills, Cook - Tributary Siuiieeenenns: Just DSty mouth at Southwest Branch Calumet Union Dralriag 663
. o ., County (Docket No. FEMA~ .. ' Ditch. C, 0
. PR 5702). . - - - " Approximately 250 {eet upstream of (sluice gate) S —— 668
. ) LA - Co ST .- About75 feetd Avenue 679
. - - . Just d 183rd Strm‘ *898
. . Justupstream 183rd Street °690
o ' e T ot * Approximately 1 760 foet up 183rd Street 704
. . T PO Tributary N Zovsenasis Just up d Ave ) L 657
N PPN . - LN . App o 350 feot upstream 175th Street Ssmsssensssesestsstsssussass bty ‘660
: Appronmately 920 feet 175th Stmnt *661
. : ) o ust upstream 175th Streat ... *670
AY,. d ly 450 foot up Anthony A ‘673
‘ - Just de Cicero A 680
" i o - . Southwest Branch Caksmot Union Downstream comorate fimits 652
B . . Drainage Ditch. Just downstream Country Club Drive. , 654
. . .o ) ~ Just upstream Country Club Drive ‘656
P \ : . Approximately 100 feet downst Cypross Avenu ‘681
A . . . Justd Kostner A 671
e . ' - PR Just up Kostner A ‘670
' . 5 About 1,000 feet upstream Kostner A ‘678
Ma.ps available at Admnsstraliva Asslstant‘s Office. Vilage Hall, 3700 West 175th Place, Country Club Hilis, llﬁno!s 60477.
Hiinols. R (V) Creve Coeur; Tazewell County lllindis Rsvef At southern corporate Kmit ...... : *459
. (Docket No. FEMA-5702). | . At northem corporate limit. *459
Maps availab!e at Village Han 101 Nonh Thomerest, Creve Coeur, Hiinois 81611
lilinois.... ; - [\] Dolton. Cook County (Docket Little Calumet River i Westem Corporate limit (at tllinols Central Gulf Railroat) uuusesemiss 4595
. No. FEMA-5702). ) : Just downstream of Cottage Grove Avenuo ssasssesspassesnisasssssitss 4598
. ) AR T - o About 0.21 miles upstream Of INtErStale B4 uummmmscmmsssmsniiss 598
.« ~ Maps avatable at Vilage Ha#, 14014 Park Avenue; Dolton, linols 60419, .~ - ; - R :
Htinols ~ (C) Green Rock, Henry Counly * + Gieen RIVer. uhuiutuns Approximately 2,470 feet downstream from Buriington Northern Raik *575
.- . {Docket No. FEMA-5702). - foad. : o o
L . Just upstream from Burlington Northern I N 670
- Flock BIVET crevesssissssmsresssssomensesennsesss APpProximately 2,635 feet downstream from State Highway 84 *576
N - Just upstream State Highway 84: ‘576
Maps available at City Hall, Coiona. iifinois 61 241.
Utinois (C) Hickory Hills, Cook County Lucas Ditch Cut-Off .. Approximately 1.300 feet ds 76th Court . X *595
(Docket No. FEMA~5702) Approximately 270 feet dc tr 76th Court s *595
Locai Run-Off (Justice Drainage).. Area around 83rd Avenue and 87th sueet ‘627
Maps available at the City Clerk's Office, City Hall, 8652 West 95th Stréet, Hickory Hifls, lilinols 60457. - .
{linois " (V) Uincot i , Lake County Des Plaines 111 SO — Southem corporate limit ! ‘646
*648
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Final Base (100-Year) Flood Elevations—Continued
#Depthin
feet above:
State City/town/county Source of foosng Lecason ground.
*Elevation
in feet
(NGVD)
Inckian Crook e e Mouth at Dos Pisines River, *648
About 2150 feet Upstream Kom mouth (at COPOrate Mits) waeeme 649
Upstroam corporats mis st Stale Rote 22 e 653
About 350 feet upsiream of Siate Route 22 fupstream kmit of flocding 655
affocting communty).
Maps, avaiiable at the Village Manager’s Otfice, Viilage Hall, 45 Londondany Lane, Lincolnshire, Inos.
Winois (C) Madison, Madison County Ponding from Rainia East of the intersoction of 5t Skeet and Farrsh Skset e . 41
{Docket No. FEMA-5702). Al the inlecsection of Harrlg Avenve and Facrish Steet o 411
On Craine Deve 1,500 foot sast of Fasrrish Syeetm oo o *411
Al the intorsection of Reynoids Sireet and Plumn Syeeto e “411
Al the Intasecsion of Grosowood Skeet and EXzabeth Sueet “411
= About 1,400 feet wost of the intersscion of Franklin Street and West 411
About 1,000 feat wost of the intersecsion of Jeckson Street and Wes? *411
Thwd Stroet.
About 2,800 feet wost of the inlersecson of Webstec Street and West *411
Third Stoet.
Al tha intarsaction of Kohi Sveot and Race S¥eet e . *413
Mmmamwwwwms«m *413
HiEnois (C) Madkson, Madison County Messissppl Rivor, . %430
{Docket No. FEMA-3702. Nonhuncupcmnhl *431
Maps avafable at City Halt, City Clerk’s Office, 1529 Third Streot, Madkson, Mknois 62060.
ithnois {C) ML Carmel, Wabash County  Wabash River D corporai kets. *204
(Docket No. FEMA-5702). Up s *405
Groathousa Crook D corporaia it *404
About 2 mie upstream Siale Route 1 *404
mmmsaumw *4C6
. corporase it *4Q07
Maps avafiable at City Hall, 235 Market Street, Mt. CarMol, Minois 62853,
Hiinois (C) Palos Heights, Cook County  Navai0 CreoX e, AbOUL £50 foot downsireem of State Route 83 *550
(Docket No. FEMA-5702). About 130 feat downstream of Stale Roule 83 - *591
mwsmnneuun *556
Just downet 122nd Skoet *589
Just upstrean 122nd Stoet 604
- Just downsbroam henomonce Parkwiy *809
Just ‘612
M About 175 feot Upst 125 Sveet ‘613
Just upslraam T0th Aver 617
About 640 feet downe¥ A 621
= About 120 foet upsiroam 78t A 634
About 250 foet donmetr 1315t Street. *641
About 190 feat downstream 1315t Sireet 648
ShnlowFlooﬁ;g(Omﬂowﬁom At intersoction of Scuth 700 and Weet 1300 Street o - #1
siorm deains
Shallow Flooding (Overfiow from Al Intarsecsion of South 71st and 130 Street e e #1
Forast Prosarve Over Levos). Al intarsacsion of South 704 Court and 130%h Sweet o #1
Maps avallable at City Hall, Palos Heights, lincis 60463,
Hinots (V) Palos Park, Cook County M3 Croek Just upst 119h Street (Near corporate kenit) *630
{Docket No. FEMA-5702). Just & 121t Syeot 637
Just upstroam 1215t Sweet *640
Just & 12%d Skeat. °548
Just Ups 123¢d Soet *652
Just Lps Souttresat 666
About 165 feet donnsiroam 1315t Swreet (at corporate Emit).. oo *658
West Branch Wil Creok Confk with hit Croek 644
Just & 83cd A *655
Just upsveam §3cd Av *662
. . . P Hobaet Avonve. 667
Upsioam corporate kmits. *668
Maps available at Village Hall, 8901 West 123rd Street, Palos Park, Menois 60464,
. Hinois. Park Forest, Village, Cook County Thom CrooK e e Serits at Woeten A *689
(Docket No. F1-5683). About 210 Seet upstream kom Thom Creok Drive *697
upskoam ol s
0.5 Mde up of Monee Road *725
Maps availabie at Village Hall, Village Clark’s Office, 200 Forest Boulevard, Park Forest, lknois 60466,
{flinois. (V) Park Forest South, Wil Thom Creok. Cook County—Yy# County Line 891
County (Docket No. FEMA- 3600 foet downsrsam of Monee RO e *705
5702). Just upstzeam ol Monee Road, *2i5
. Appraxmaioedy fet Losyream of Monde ROAG ‘725
Just downgream of Exchange Strest 733
Just ol 736
Approximaiely 1530 feot up of Exchange Street 743
Deor Crook About 1200 fet dowrsiream of Exch oe Syeet ‘735



.

12430 Federal Register / Vol. 45, No. 39 / Tuesday, February 26, 1980 / Rules and Regulations

Final Base (100-Year) Flood Elevations—Continued

(FEMA-5713),

. #Depth in
. » ‘ R . . feot above
State, City/town/county . Source of flooding - Location ground,
. *Elevation
. N in foot
i ‘ {NGVD)
® Just upstream of the Western Avenue Crossing approximately 633 1739
feet upstream of Exchange Street.
Approximately 300 feet up of Blackhawk Drive 742
~ - Approximately 1740 feet up: of Blackhawk Drive *744
— - Upstream corporate limits, *744
~ Butterfield Creek East Branch...... Downstream corporate fimits. 735
B Approximately 400 feet upstream of COTPOrate HMitS..ummuesmmsmsmssee 738
At'the Will County-Cook County fina *743
- Approxi 500 featup ©of the'Will County-Cook County lino. 748
p 3 Approxxmately 2600 feet upstream of the Will County-Cook County *749
, : line.
Approximately 3350 feet upstream of the Wilt County-Cook County *756
fine.
Maps available at the Vllage Hall, 698 Bumham Drive, Pad('Forest “South, inois ‘60466, .
{llinois (V) Pontoon Beach, Madison Ponding Dua to.Local - Intersecﬁoé of Tulip Avenue and Marigold Drive. 417
' County (Docket No. FEMA- Precipitation.Runoff. Tulip Court Cul-De-Sac. 447
5702). JIntersaction of Lake Street and South Street *417
Intersection of Bruena Drive and Sunny Side S0et wcumumsmme A7
- - Intersection of Park Road and Revere Road 417
- . i Intersection of Pontoon A and Lake Drive ‘417
. o Intersection of North Drive and East LaKO DIV cuwemesisssssssmmsssssssses 417
N , - . . Lake Drive at South Comer of corp limits *415
“Long Lake..... Eastemn corporate limits 417
Northem corporate fimits 417
H hoe 1:ake b Southern ct fimitg 415
. ' . Southeast oofporate {fimits 700 feet'south of State Highway 162 ceuuine 415
Maps available at Village Hall, 3939 {:ake Drive, Pontoon Beach, lHfinois 52040,
Indiana Merillville, Town, Lake Coutny Doap River. D t Corporate Limits. ‘544
(Docket No. F1-5047). _ Upstream side of Randolph Strmt *655
' X . - Upstream side of Grand Boul 662
- - . Upstream side of Chessle Syst 684
. Upstream side of Clay Street *668
. : Upstream side of Colorado Strest *672
- -~ . X 101st Avenue ..... ‘076
' TUrkey TYB2K cremssssasmssssssecs lnterstate Route 65, *813
side 615t Avenu 614
. - Upstream side of State Route 53 616
Up side of Harrison Street 919
Upstream side of Grand Trunk Wi Railroad *620
Upstream side of State Route 55 *621
Upstream side of Chessla Syst . *622
. . Upstream side of Hendricks Street *623
) - i Upstream Corporate Limits. 825
. 3 - - - Meadowdale Lateral ... Wast 64th Place *620
' = Upstream side 63rd A - *624
.- . e e R L. Upstream side of Grand Trunk W Raitroad *625
’ , . BIStA . *625
Chapel Maror Lateral Grand Trunk Western Railroad *618
) Upstream side of Private Drive ‘622
Upstream side of 68th Place *625
~ N - Upstream side of Chessie Sy *633
' ' ‘ - Upstream side of Private Garage. 637
- Upstream side of State Route 53 *640
- *~Upstream side of Highland Road *649
- ‘ Downstream side of Delawae Place *654
Maps available at the Town Hall, Building and Planning Department, Meriliville, Indiana. co. .
Kentucky City of Prestonsburg, Floyd Co. - Levisa Forke.cem.. Just upstream of U.S. Highways 23 and 460 .....umsmsmsssmsmsssssssssssssons *632
(FEMA-5713). - At conf! of Middle Creek ‘633
. . N Just upstream of South First Street. t634
e . ' R . Approximately 500 feet upstream from Stato Highway 304 *638
Maps available at City Hall, Northy Lake Drive, Prestonsburg, Kentucky 41653, )
LOUISIANA wusvssssesmmmsnsrammmsssssnessesscsnne TOWN Of Marksville, Avoyelles Bayou Blang. Just up of Spring Bayou Road. *6
Parish (FEMA-5713). « ” Just downstream of Oak Strest 84
‘Bayou Perit Just up of State High 1 *51
Just upstream of Tarifton Street ‘67
Just upstream of North Main Strest *70
. ‘Bayou Jauvag Just up of Texas & Pacific Railroad. *84
B Just upstream of South Washington Street. 7%
. SteamA or South Preston Streot 67
L Stream B A,, oximately 75 feet downstroam Of Legion DIVE a...iwwsmsmsssssssiss 7
T~ Stream C Just of Legion Drive ‘68
) ~Stream D. . Just downst of Bomrel Street %67
oo T . , Just upstream of North Lee Street *70
Maps available at Town Hall, 503 North Main Street, Marksville; Louisiana 71351, .
LOUISIANA vevvsueeessecssssnssnas. rescessesssmnnes FOWN-Of Oil City, Caddo Pansh Caddo Lake. At the int jon of State Highway 1 and the Southern Corporate ‘164
N {FEMA-5713). LUmits. .
Entire Shoreling. ¢
Maps available at Town Hall, Furman Street, Oil City, Louisiana 71081. ' ™
Loulsi ~ Village of Parks, St. Martm Parish Bayou Teche. Just upst of Bridge Street 17
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Flnal Base (100-Year) Flood Efevations~Continued
* #Depthin
’ feet above
State Ciy/town/county Souwrce of fiooding Locasion ground.
*Elevaten
n feet
NGVD)
Maps avaiiable at the Village Hall, Martin and Bridge Streets, Parks, Lowsiana 70582, -
Louisiana City of Richmond, Madison Parish Ditch L7-CC2, Just upy of Lousiana State Highway 601 75
(FEMA-5713). Just d ol B de Road ‘79
Maps available at the home of Mayor Bally B, Eaker, Route 2, Box 19, Richmond, Lousiana 71282,
Louiss: Unincorporated areas of St. John M ippt River. Just upst of Biackberry Road extended T
the Baptist Parish (FEMA- Just Lpsiroam of Stale Roule 53 extended.. 26
5713). Just upstream of State Route 636 extended *25
Lake Pontcharirai Entice Shocelne, *12
Maps avallable at the Office of St John the Baptist Pokce Jury Secretary/Troasurer, Room 112, Percy D, Horbert Buiding, Akins Highway, LaPlace, Lovisiana 70068,
Louist Town of Simmesport, Avoyolles  Aichafalaya River. At southom corparaie kmits 56
Parish (FEMA-5713). . At O Louigiana Highway 1 57
Bayou Dos Glases (backwalor  Lawrel Sireet (exiended) 57
from Alchalaizya River),
Maps available at Town Hall, Mission Dxive, Simmasport, Louisiana 71369,
Louksi Town of Wisner, Frankin Parish  Baley BayOUe o APproximaiely 100 foet & of Pine Sweet *65
(FEMA-5713). Just upstream of Stake Hghway 15. 2]
Cypross Slough App ¥ 200 feot vam of Missouri Pacific Rai 30 it
Just uostroam of State Highwey 15. *72
Maps available at Town HaR, Fort Scott and Hope Streets, Wisner, Lovisiana 71378,
Maine Town of Fryeburg, Oxford County Saco Rivor U.S. Route 302 *378
(Docket No. FEMA-5725). Sute Rovte 5 *368
Upstroam Swens Falls Dem 403
Staie Route 113 411
Oid Course State Rowie 5 *385
Saco River Mol Road 385
Fish Stroet *385
Maps available at the Fryeburg Town Office, Fryeburg, Maine
‘Maine Rumford (Town), Oxdord County  Androscoggin River, Fiior e Bridge 100 jeat upsieam from centaci *436
(Docket No. F1-4613). . Rumiord Avenue fcotbridge 50 feet Lpat:oam from centerlineame.— 431
Chisholm Bricige 47 feet Upst from " *450
Horse Bridge 20 feed Lpsitoam kom centerine *435
Hegh Beidge 50 feet upstoam from cecterk 435
Martn Brdge 20 feet Losoam kom °626
- Switt Rivor, Red Bedge 20 joot fom conter *241
Confiuence with Scotty Brook. °452
Maps available form Municipal Budding, Rumford, Maines,
Maryland Town of Boonsboro, Washingion  Tributary No. 102 D corporate kit *451
N County (Docket No. FEMA- Stale Route 34 (upsiream) *468
5725).
King Road (vpstream) °438
Upsiroam easton corporale Smus. ‘541 .
Tribtary No. 103 300 teet from downs'ream westem corporate imis. 474
1.500 foat from & corperaie Wmts. *4%0
3,175 feet kom downsikeam western corp Fevits. *510
Upstroam Limit of Detasdked Study. *538
Maps available at the Municipal Buiiding, Boonsboro, Marylend.
Michigan Farmington (City), Oakland Uppor Rivar BOUGS ccoorrmsamennn. Grand River Avonue 50 foet upsiream kom centerine 687
County (Docket No. FI-5665). Powers Avenue 200 feet & from *652
Powors Avenue 30 foat up fom i *&a7T
Fasminglon Road (sbandoned) 25 feet upsiream from centering ae 713
Tambusi Cresk Smuthbeid Rosd at cenierk 755
Brittany Hit Road a2 *787
Maps available at the Office of the City Clerk, City Hal, 23600 Ubarty Steet, Farminglon, Michigan,
Michigan (c) Mount CH Macomb  Ciinion River D " corporate Mrit. : *581
County (Docket Na. FEMA- Just & Grasot Avenue *585
5702).
X Jus! downstream Grand Trunk & Western Ralro@d oo 589
Upstroam corporase Fmnt. *591
Maps available at City Manager's Office, City Hall, 1 Crocker Bouleverd, Mount Clamens, Michigan 48043,
Michigan (C)Ypdanu.WashlenawComty Huron River, Just d 1 of Intersiale 94 “686
{Docket No. FEMA-5702). Approxamaledy 2000 foet downsyean of Michican AVente e “631
Approximately 300 feet pstream of Corvald 703
Jost & of the P Jac Darn *707
¢ Just vpsiream of the Poriosular Dem 718
*320




¥
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T ——
Fina) Base {100-Year) Flood Elevations—Continued
- . 'IIDoptl)r;v in
. ' ) ) oot abovo
State N City/town/county - Source of flooding . Locaton ground.
. - - - * *Elovation
- In foot
(NGVD)
LU0 S——— T el lnterstate 94 . 4755
o ) Justd ‘Michigan Avenue 756
Maps available at the Community Development Department, City Hall. 304 North Huron Street, Ypsilanti, Michigan 481 97. ’
M {C) Ham Lake, Anoka County Coon Creek Wi cagpora{e limits 979
{Docket No. FEMA-5702). -Approximately 0.8 miles-up from Orporate Fmits .. *g80
- 3 ot * Justupstream from State Highway 65 982 #
' - . Approximately .13 mile upslream from Raddison SO0t wewmcmmsssssssssea *805
' . - Just downstream from County Ditch NO. 19 aucmessresisnes sassssassasesssassssassss *808
- Approximately 0.3 mile downstream from Naples Streol.lummsiin ‘809
- <Just upstream from Naples Street *g92
. . Just d from.Lexington Avenue 893
_ DeerCreek . «Confluence with Coon Creek........ g7
: - Just downstream from Bunker Lake Boulevard BN
o ‘lljust upstream from Bunker Lake Boilevard. *g94
: stream corporate fimit
Maps available.at City Hall, 15544 Central Avenue, N.E., Anoka, Minnesota 55303, p‘ porale mis - 098
Mi . {C) Hasti Dakota County and  Vermillion RIVET cvossmummsssrssssonsommnrns At PaVEY Mill Dam. . *783
R Washington Gounty (Docket Just upstream of U.S. Highway 61 W ‘784
No. FI-5465). B Just upstream from. County H hway 47 194
i Just di m from Pleasant DIVe ... “001
[, te limits *802
- Vesrmilion SIOUGN . CoONflUGNCE with Vermillion River 4693
. . o Headwaters at Misslsslppl River at point of divergenco . *604
Aisst: 1 River. Eastern corporate Timi *692
- Northwestemn corporate Timits. *694
- ByPass Channel......_...................” Approximately 800 faot upstream from U.S. Highway 61 .cussisssssassose *787
) ‘About 1100 feet downstream {rom U.! S. Highway 47 701
Maps available at'City Hall, 100-Sibley Street, Hastings, Minnesota'55033. .
M (C) Jackson, Jackson County WmForkbes Moaines River. Southern d corporate limils . *1,308
(Docket No. FEMA-5702), . o ) Just downstream of dam near Ashley Stroet 1,300
N Just upstream Ashley Street . *4,910
o , . _ Justup of U.S. Highway 71 *1,913
. o -- - 7 Upstream corporate limits. - *1,014
Maps available-at City‘Hall, 504 2nd*Street, Jacksoh, Minnesota 56043, : - "
M . {C) L.ong Prairie, Todd County Long Praisie River. At the di limit. 1,203
- {Docket-No, FEMA-5702). * Just de ol Lake Streot 1,289
Just up of First Avenue Northeast 1,201
) ’ At the upstream corporate fimit. 4,292
. _ Venewitz Creek At the confluence with Long Prairie aner 4,201
. . ] Just d of 4,201
J - . . Just upstream of Third Avenue Southwest. *4,200
Just downstream of First Street Southwest 1,204
Maps available at ity Hall, Long Prairie, Minnesota 56347, )
Minnesot ' (C) Randolph, Dakota County ~ Chub Creek e D corporate fimit.... ‘ g4
‘ {Docket No. FEMA-5702). - | Just up Dixio £ ‘068
Just di Cooper A ‘074
.Up corporate limit. *875
. - : ) Cannon River. Just d State Route 56 861
. N Just downstream County Road 83 865
‘ .25 mile up Counly R0ad B3 iismsssssassssnessasssosssssrsssess *070
. . ) ‘ i . Upsueam Yimit of floodi ing affecting community. o7
Maps available at City Hall, P.S). Box 67, Randolph, Minnesota 55065. - :
Mi ' Rosemount, Dakota County  * Mississippiiver. D¢ i corporate it " o7
: {Docket No. FI-5688). . . . Up corporate limit. *699
Maps available at the City Hall, P.O. Box 455, Rosemount, Minnesota 55608. - - .
Mi t (C) Sobiesk, Morrison County Swan Rivef....cme Atthe downstream corporate fimit *1,412
(Docket No. FEMA-5702). - R Just upstream of County Road 222 *1,1190
- ) \At the upstream corporate fimit {about 1,000 feot downstream County *1,123
o Highway 18). ~
Maps available at tha City Hall, Little Falls, Minnesota $6345. - .
Missoun Ash Grove, Greene County Dry Branch Downstream corporale limits ‘999
" . (Docket No. F1-5688). . Justupstream of f Brookside Streot "1,004
. : ) Approximatety 50 feet upstream-of Stalo Highway F. *1,020
. - - . . Just downstream of St. Louis-San F ﬂaﬂway 1,029

Approximately 100 fest upstream.of St.Louis-San Francisco Raitway .. 1,030

- Approximately 0.2 mile upstream of St. Louis-San Francisco Raitway . *1,039

Ramilton Creek t corporate limits 1,009
Upstream West Boone Streot D *4,022

s Up Exchango / . *1,026
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Final Base (100-Year) Flood Elevations—Continued

M #Depthin
feet above
State City/town/county Source of flooding Location ground.
*Elevation
infeet
ANGVD)
Upsrgam Korth Cathoun A *1.029
Downstoam North Wobsier A *1,031
About 50 feot tpstroam Nocth Maphe Lane *1,046

Maps avaitabie at City Hall, P.O. Box 235, Ash Grove, Missoui 65604, b
Missourt, {C) Birch Tree, Shannon County  Birch Creek.. D L Corp Limits 980
{Docket No. FEMA-5702). About 320 foet do First Sweot °s82
Just Upsroam Park Street *985
Just downstreem Miain Syoet. *966
“ . About 100 feset Lo Ozark Swreet *960
About 150 Seet downsiream U.S. Highway 60 ‘897
- . Just downsream U.S. Hghway 60 *1,000

Maps avaitable at City Hall, Birch Tree, Missouri 65438,
Missourt City of Crane, Stone County Crans Cro8Ke e MWMMW °1,108
(Docket No. PFEMA-5702). *1,111
Apprmdmmyuo mwsm.ugbnyw “1,118
Mupctwnw 1,122
App ledy 0.51 mie up ol Missouri Pacific Rafoad 1,129
- N Dodge Hollow. Sence with Crane Cr *1,116
W1wmwmm}wwm *1,118
Upsiream Corporale Limits °1,124
Maps available at City Hall, Crane, Missouri 65633,
New York Homeltsville {Town), Steuben ‘Canisteo River, Magoee Road 150 feet upsk fom "1,132
County {Docket No. F1-5698). City Route 64-150 feot upstroam fom ch *1.139
. mmmmamv fom rk *1,156
Farm Road 100 feet vpe ri “1,168
Siate Roule 17 Woet 160 hﬂ from centerine. *1,172
Arkpont Dam S50 feet & 1,211
Arkport Daen 500 feet tostream kom 1 *1,294
County Route 67 (2nd croseing) S0 feet & from centerk *1,300
MMWWMHOMWMMM._ *1,309
Crosby CresX e e Confluence with Tributary No. 3-70 feet upstream.. *1.219
Honey Run Road 100 feet downstream kom contering e eceeee *1256
Honey Run Road 40 feet upstoam kom *1265
Ch y Run Lirnsts *1,19G
LC Canacaded Crook e First Dam 30 feet & fom + 1171
Frst Dem S5 fest uostream from centerine *1,178
Ahwncodmmm)nsnmmmm_ *1,195
Amond Dam 375 foat & ko *1.245
C des Croek Alkmocd Dam 290 feet upsisem kom ke *1298
Up Corporate Limits. *1.311
Big Creek. State Rouse 326 225 feet Lpsiream kom centeriine. *1,170
Senecs Suoat (Stale Routes 21-36) 150 feet downstream from cen- *1,181
Smu Sioel (Sisie Routes 21-3¢) 180 feet upstream from center- *1,188
County Roule 70A (st crossing) 150 feet Lpstrearn from centerine.— *1.210
County Roule T0A (second croesing) 150 feet downstream from cen- *1,245
Cc:lyﬁak?&\(acond ',:150!«( - from center- *1,250
Sotlay CreeK e e = S1230 ROUAS 32630 feat Upsiroam from centerS *1,168
State Roule 36—40 feet Lpsream om centerine *1,183
Siate Boute 2140 feet upey from cer °1,189
Marsh Dilch. Santacum Fosd 120 feet Lo from centerk *1,180
Ups Corporsie Un¥ts. *1,187
Uime Kiin Croek D ¥ Corporate Limits. *1,259
. Dam 40 oot vostream 1927
TriwlxyNo.Zlou'mm Confivonce with Lirae Kin Creekk County Roue 48—£0 feet tpstream *1312
from cenlerios.
Mapsavaiab!eauheTmHalAPatksu’eet,NkpoftNewYom
North Carolina 2 City of Asheville, Buncombe Fronch Broad RVl e Approximataly 250 foet vpstream of Blnghan ROSd e 1,971
County (FEMA-5713). Inkersection of Heywood Fosd and Riverside S, *1,984
- : Inlacsecion ol Ay Sireet and Michigan Avenue °1.994
=z SWannanol RVE( e, AOpraxdiendioly 200 feet Lps¥0am Of BIRMONS AVENUS e *1,997
Approxkmaiely 200 feet upstream of Ch boro Bridge. *2,008
App 250 & of Blue PAANTY comesrmrsssnsasen *2051
Hominy Creek Approudimak ‘,150kdupwmol$mol'§¢»ay191_______. *2,000
Appeoimaledy inferstaie 40 Eastbound (Ex- 2019
ratecritorial

Ragsdale Crosk Just vp ol Sard Hill Road. 02,064
Smith Wl Creek Just upsream of Louisiena Avenue *2,034
- Just upsireem of Druid Dxive *2,046
Just upsiream of Beer Croek Road. *2113
B Mciinnish Branch Just Los ol Boar Croek Road 2,114
mmamwuwm___ *2,156
Boaverdam Crook Just upstream of Excwood Road *2,053
mwmaus.mm&nwwzs *2,108
Just downsiresm of Pine Cri *2,150
Reed Cresk. Just upskeem of aam-rdA *2,632
Just ¢ of Murdock A 2087
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Final Base(100-Year) Flood Elevations—Continued

#Dopth In
) P foot mnd
i -Source of fiood Location ound,
State City/town/county of ng «Elovation
in foot
- (NGVD)
. L
Ross Creek Just upst of Lake Kenitworth Dam 2,060
) S  Justup of U.S, Highways 70 and 74 2,090
- Just upstream of Chums Cove Road *2,190
. - . Haw Croek Approxit fy 100 feet up of U.S. High 74 . 2007
, . Apprmdmataly 100 foet upstream of Mountain View R0ad wauuaniuns 2,002
. ’ ’ : i Approximately 100 feet upstream of Befl Road *2,160
s - : - Swaetan Creek Approximately 100 feot upstream of Swesten Creok Road (Down- *2,002
o . stream Crossing).
- . . ' Just upstream of Sweeten Creok Road (Upst Crossing) *2,013
’ N ‘ . Just upstream of Interstate 40 . *2,044
. Tributary to Sweeten CreeK e JUSt upstream of Buena Vista Road. 2,110
' L Just d of I 40 Culvert *2,000
- . . Just upstream of Entrance Ramp 10 Blue Ridgo Parkway e *2,059
Maps avmlab!e at City Gerk’s Office, City Han cnyCounty Plaza, College Street. Asheville, North Carofina 28807.
North Dakota e Neche (City), Pembina Counly ¥ Pembina RiVer ... Dam at centerti 833
' ‘ -, (Docket No. FEMA-5701). - .
Maps available at City Hall, Neche, North Dakota.
North Dakota . Noble (Township), Cass County * Red River of the North .. Most d c Limits © ipr4
. " (Docket No FEMA-5701) Most upstream Corporate Limits, 5 978
, Maps avallable at the Office' of Mr. Alden Rensvold, Township Clerk, T hip of Noble, Tc t ', Hall, Gardner, North Dakota. ‘
North Dakow.m“u.w sesssanansenses WiSOF (Township), Cass Coumy Red Rfver of the North Most dawnstmam Corporate Limits. " 970
(Docket No. FEMA-570|) Mosl up Corporate Limits. *803
Maps gvailable at the Office of Mr. Earf Madson. Townsz Clerk, Townshcp of Wiser, Township Hall, Argusviﬂe, North Dakota.
Oklah . . City of Ada, Pontotoc County Litite Sandy Creek. Just up of Country Club Road....... *925
T . . (FEMA-5713) B . App ly 150 feet upst of Mississippl Avenue ‘066
o JustdomtreamofSt.l.ouxsandSanF {sco Railroad. *960
. : Clear Boggy Creek imately 200 feet upst of State Highways 3 and 99, ‘019
. Appro)amately 150 foet up of Pine Streot *850
. - - . Jus! upstream of Kerr Research Road 098
Lake Creck Approximately 100 feet up of Wihtersmith ROAd wuemssssusasssssons i)
. Just upstream of TwentyFoum Sueel Extonded °863
Maps avallable at the cny derk's Offico, Cccy Hall, 13th and Toronsend Streets, Ada, Oklahoma 74820. 4
Oklah . , Town of Avant, Osage County »Bird Creok i Just d of Oklahoma State Highway 97...emssmssssssssrsond “600
* - , (FEMA-5713). o N * .
Maps available at the home of Mayor Charles B. Thomas, Avant and Gravel Streets. Avant, Ok!a.homa 74001.
Oklahnma i *City of Bamsdarl. Osage County  Bird Cresit Apm)dmatetyzzo oot o 4 of Cedar Stroot 731
(FEMA-5713). . Just de of Pine Street 4732
Maps avalable at City Hall, 412 South Fifth Street, Bamsdall, Oklahoma 74002. b -
Oklahomg ‘ City of Bartlesville, Washington . Caney River oo Upstream of Fifth Street *873
1 County (FEMA-5713). . At State Highway 123 ‘676
- . - ! oo . Just dovmstream of Alchlson, Topeka & Santa Fe Raifroad 675
. b . Rice Creek Upstream of High ‘694
. . . Just downstream of Macfzson Boulevard *733
s Rice Creek Tnbutary > | am of Dorch Drive. 670
. . Sand Creek At Atchison, Topeka and Santa Fe Railroad. *670
L. - -Downstream of State Highway 123 *672
. L . . Eliza mﬂk ososs Just upst of Missour-Kansas-Texas Railr0ad....cumuessmesssssmesssssens *670
. . . L, - - At U.S. Highway 60, . 715
.. PR - Turkey Creek Just d¢ of Frank Phillips Boulevard 680
, . . AN R PR - ‘Approximately 150 feet d of Bison Road. ‘726
. ' C . Turkey Créek Tributary. Dx of Brookline Drive . *695
L oL . ) . COON CLEEK essoestrtsssersssrissemsaeermenes AL U.S. Highway 75 ) 679
- BUHES CTeEK.cooy ey APPROXIAtely 75 feet dovmstream of Limit of Detailod Sty wurmmes ‘107
Maps avaﬂabla at Engmeedng Depanmen!. cny Hall Barﬂesv:ﬂe, 0klahoma74003 ) . ‘
Oklah . City-of- G:shxng,PayneCounty Skull Creek..... Just up ¥ of Little Av 4869
. - (FEMA-5713). . ) Cottonwood Creek Just de of Linwood Avenue he 860
- < Just downstream of Ninth Street *976
. i . . Just up: of Wilson A 4805
RV v Lo . Bell Creek. . « Just up of Linwood Avent 860
Cr Lot . . <. Just downstream of Little Avenue 905
|
860

. Jones Creek Just &k of Ninth Stroet
Mapsavastab(eatcﬂycletks()fﬁce C(tyHajLwOJudyMamBoulevard,onﬁmg,On!ahoma74om T

v
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. Final Bise (100-Year) Flood Elevations—Continued
¢ #Depth in
. - feet above
State Jsown/county Source of floodng Locaton ground.
Cay o *Elevaton
infeet
. NGVD)
Oidah Town of Fort Gibson, Muskoges  Grand River {backwater fromthe  Woesiom corporale kmits *s516
Couaty (FEMA-5713). Akantas River).
Grand River. Aporaxkmalely 100 feet dornetreem of Missourt Pacific Railroad .. *516
Maps avaiable at Town Hall, 200 West Popler Straet, Fort Gibson, Oldshoma 74434.
Oklahoma Town of Hamah, Oklahoma North Canacian River Gowneirearn of U.S. Highwey 62 1072
County (FEMA-5718). . Just upsresm of Access Road 10 Power Plant *1,061
“A” Crook mwmauammszmmemmmsrm)_ *1.084
Just dovnstroam of Lynch Road *1,092
“B" Croek Just downstroam of U.S. Highwey 270 *1,071
Just upsiream ol U.S. Highway 270 *1,077
Just upstroam of Tamhak Drive *1,082
Maps avaiieble at the City Clerk's Office, City Hall, 309 Harrah Road, Harrah, Oidshoma 73405,
Okdahoma City of Idabel, McCurtain County  Mud Croske oo Just downgivoarn of U.S. Highwey 70 *454
(FEMA-5718}. Just vpsream of Madson Swroet. *464
Just Lpstr of Sih Skoet *472
North Branch of Mod Creakem.—. Just Upst of Stxh Sreet 473
Maps avaitable at the Mayor’s Office, City Hall, 207 South Central, idabal, Oldahoma 74745,
Oklahoma TownolNicomaPark.Oidahom Chocisw Croek Just Lps ol Do Road (edended) *1,131
. County (FEMA-5713). Choctaw Croek Troutary 5. Just tpstream of Northeast 26t Sweet *1,145
Choctaw Croek Tributary 8 Just & of Noctheast 2xd Skeet *1,144
Just upsrsam of Northeest 2rd Swoet *1,151
Just downskroarn ol Andarson Road. *3,154
Just tostrearn of Anderson Road *3,161
Choclaw Crook Trbutary 6 West  Just upsirsam of Nichols Deive *1,168,
Branch.
mmaTmmsomemmlmmmmmm >
Okizhoma City of Pawhuska, Osage County Bird Cresk Just upstroam ol Stale Highweys 90 and 11 *811
- {FEMA-5713).. Approxk by 400 feat & of Main Syeet, 817
Closr Creek {(Backwater from Just up ol Main Steet *819
Birol Creok).
Maps available at City Hak, Main and Grandview, Pawhuska, Okiahoma 74056,
Oklahoma Town of Siiatook, Tulsa and Bird Crosk Just Lpst! ol Hghweys 20 and 11 (East Main Street) *635
Osage Counties (FEMA-5718). » .
MapsavalableatShatookapalM:g.ZOOSoumBmdny Sidatook, Okishoma 74070,
Oklahoma City of Spencer, Oklahoma North Canadian River Tributay 9. Just tpeiream of Shady Mook Yey. hd *1,170
= County (FEMA-5713). Just donnsirsan of Sunset Tarrsce *1.181
Siver Spring Appeazkmaiely 100 feet upsiream of Spencer Boad *1,154
Jost of NE 36 Skest *1,170
Just Lpsroam of NE 341h Stroet *1,176
CUAChO Cre0K e Approximeiedy 500 foet upstream of St Louis and San Francisco Rai- *1,149
wey (corporsie knis).
Maps avaiable at City Manager's Office, City Hall, Sponcer, Okiahorma 73049,
O City of Tex b, xnia  Tribukary 1 Just ups OIBulonPlfkRmd 1,000
Comw(FEMA-éﬂIS). Mdomﬂwnolﬂobcwdlw 1015 °
Just tpsiream of 54 Siroet *1,032
Teibutary 2 (Backweler Fidodng  Just tpsieam of Bob Couch Road *3,015
- fcom Tributary 1)
Tributary 8 Just downsiream of Dem. 1,008
JustLp of Demt 1,028
Maps avaiiable at the City Clerk's Office, City Hall, 114 North Broadway, Tecumsah, Oidahoma 74873, R .
Oklahoma City of The VRiage, Oklahoma Chisholm Creek. Just dowrsd ol C oh Road 1471
County (FEMA-5713). Approximatsly 125 feet & of Cartion Way. *1,182
Chisholm Tributary 9. Just & sam of Heéner Road. *4,170
Maps avaitable at City Clerk's Office, City Hall, 2201 W. Britton Stroet, The Vilsge, Okdahoma 73120.
Okiahoma Wewoka (City), Seminole County  Wewoka Creek Dowrstrosm Corporate Limits *785
(Docket No. FEMA-6701). AMerraie State Highway 58 at centerioe *787
Sandy Creek D ¥oam Coporsie Lients. 795
U.S. Higtway 270 100 foot upstroam fom Canlering oo *802
State Highwey 50 50 feet dommetream KOM CONMEENG evweemsrmen ‘812
Maps avaiable at City Hall, 123 South Mekusuke Avenue, Wewoka, Oklahoma.
Pennsylvani Borough of Blossburg, Tioga Tioga Rive. Downsiream Corporaie Limits 1
County (Docket No. FEMA- Hospial Roed {vps¥eam) °1,313
5724), Main Sreet (S 4 ). *1327
Hain Skoet (upsyr *1,331
1,353
Gulick Syoot (downstresm) *1,384
Gulick Syeet (up ) *1,350
Upst Corporale Limvts *1,399
Johson Run Confluence with Tioga River, *1335
Tabor Skroet (upskeam) *1,360
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# - .
. , : ‘oot s to Y Umitof Detalled Study : . 919
' Maps available at the Township Building, Blossburg, Pennsylvania. .
Pennsylvani ‘ Borough of Conyngh. Luzrene” Tributary A . : Corporate Limits. . *921
. County (Docket No. FEMA- Brookhill Road Downstream *937
5724), - . Brookhil Road Up *945
. . - . Corporate Limits 954
- S - - Little Nescopeck Creek aimies. COMPOrate LIMitS cecvenses . . *895
S . Hillside Road (Extended) ‘903
Butler Ay D il
. ot . I Corporate Limits Up . 914
' Maps available at the Borough Building, Conyngh ." yh i . X .
P y nia T ip of Covington, Tioga Tioga River. D Corporate IJmlts i 4,174
.. ﬁ Coumy (Docket No. FEMA P State Route 660 (do ) 1,178
. . . 5724) .. T . _ ~ State Route 660 (upstream) 1,181
, . oo T 2 - - (Downsh'eam)TownszolPutnamCorpomteUmltsM cssstssatmyissss 1,107
. R i voa e (Upstream) Township olPutnamCorporate (R1111- O — 1,208
I : oo . p Route 437 (extended)... 1,214
\ h ’ . - - .0 . f‘- fh of Marvin Croek i 1,224
‘ h : . (Upstream) U.S. Route 15 . 1,234
L ' ; - e . .. ' Confluence of Tributary NO. 1 10 TIoga RIVET w...luiecssssssssssssssssssossssssasass 1,250
- B beeaee e P skt e e w0 7 S Intersection of Tan Creek and U.S. Route.15 (extonded) s 1,264
. .- Confluence of Limekin Hollow Run (Upsh'eam).mww. saesstesssneanaastosatontss 1,200
e R (Upstream) Corporate Limits (D tream) 1,208
‘M‘aps are avaflable at the Township Bulding; Covingt . Pennsytvank : :
PenRSY VAN s T wnship bf Forks, Northampton Bushkil Crek... D Corporate Limits : : 4203
DA County (Docket No. FEMA- cos - ~~ Northwood A " - 4265
" 5724). Te s - - Bushiil Drive.. DO SO ‘ T
- . . v o , Up Corporate Limits : N *395
; ' ; : 0 River = Downstream Corporate Limits . *198
v oo - Upstream Corporate Limits, " ; ' 207
Maps available at the Township Buiding, Forks, Pennsylvania. ° : ! ' .
C W e - - b .. .
Pennsyivan T ip of McKean Erie Counly Elkf‘-mﬂk - Downst C to Umits 080
. . (Docket No. FEMA-5724). - _ - Township Route 450 *944
’ ’ b Te ip Route 4488, . 067
. R oA T e S A S B *Upstream Corporate Limits with tho Borough of MeKeaN uumssss *907
. .. ! | . £amson RUN cevmeseness Confluence with Elk Creek 983
~ o : State Route 369 ) *934
-t N N * Cotporate Limits with the Borough of McKean 087"
t 1
Maps avaflable atthe‘l’ownstﬁp Building, McKegm Pemsytvania. Bt T ) o . '
,'Pennsylvaniaj snssssssenminannsned | Springdale, Borough, Alleg! - 3 Allegheny River. . Siumiees D Corporate Limits : *748
: . . County (Docket No. FEMA . VN - 150 feet dowmstream of Colfax Avenue EXMENAO somsrisbrrsssmssstrssssss | - 4749
’ ' ' 5724), - o Upstream Corporate Limits B
Maps availab'e atthe Borough Buﬂdxng. Spnngdale, Pennsytva:ﬂa. P o . ' . ‘
* Pennsytvania e  Springdal, Tc Aflegheny - Allegheny RIVET i ta Limits : . AT
a County (Dockel No. FEMA - " ~ Upstream Corporate Limits. i *750
5724),
Maps available at the Township Building, Springdale, Pennsylvania, ‘
" 'Pennsylvania frossi "Te ip of Tiden, Berks County Schuylkill River, D Corporate Limits *225
. i 4 (Docket No. FEMA-5749). , - . 4 . Fisher Dam Road i *329
* ¢ o Reme Speedway Access Road (Extended) snansssassssssmensansbonsssonssssniebibuniioss 334
. Cw e ee T e ae s ;o - - Hill Drive (Extended East) 344
N : State Route 61 y 4355
. ' - < Conrail Bridge. . a5y
* c . g U.S. Routes 22 & 78 , © 302
. - .o .- - - . * 1,000 dc of Ki ville Dam 72
| . - Kemsville Dam (Downstream) : b *q75
' E o Kemsville Dam (Upstream) 300
N . State Route 61 399
' L . ’ Conrail Bridge (Upstream) ; . . 409
Vo . ) .~ 5000 downstream of Gorporate Limits *425
s o - Upstream Corporate Limits e 407

AN Maps aval!ab!a at the idence Of the Township S y. Ms, Anna Sohonenberger. RD. 1, Hamburg, Pennsylvania.

South Carofina.. vehve Town of Bowman, Orangeburg”  Even Branch... Just dovnstream of Main Streat (U.S, HWY 178wt ¢+ 101
County (FEMA-5713); LI R Just dovmstream of Ann Street , . T
Maps avas1abla at Town Ha!l Bowman. SouthCarohna 29018 - . e ' .
South Carol rpivnivsionasCity Of Ofngeburg, Orangeburg Northvaewfsranoh....mm......... Just upstream of Thomas Street © epp
L a County (FEMA-5713). . ) . Just upstream of Hilicrest Road. iy T
. N
. )
= H 1
> kS hd . , +
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Caw Caw Crook. Just vp ol Riverside Steet *163
S Caw Caw Stroet (extenced) 172
. T Niddelo Pen Branch Juat downsiream of Gotf Steet. 228
Edisto River. Just upstream of Glover Street *162
- mmmuwmww *164
Prusnor Branch Just up *164
) . . Jusprumomob«tE.uQSt-d *174
Maps available at City Hall, 222 Middlelon Street, Orangeburg, South Carolina 29115, .
South Dekota Valley Spring (City), Mionehaha  Boaver Creok Vakoy Drive 200 feet upevsem kom canterk *1,361
County (Docket No. FEMA- U.S. Highmey 16—50 foet upskeem ko ' *1,366
5701).
Mamavaiableat&tyﬂalLBroadwayS&eeLVaﬂeySpmg South Dakota.
Texas Oityo!AddsomDaﬂasComty FAmMers Branthe e Approximatoly 130 foat upsirsem of Farmbrook Couto e *556
. (FEMA-5713).
Maps available at City Manager’s Office, City Hall, 4500 Boitine Road, Addison, Texas 75001,
Texas City of Bive Mound, Tamant Littis Fossdl Creek Globa Skroet (exdended) . *654
County (FEMA-5713). Approzimaledy 50 foel & of Blue Mound ROSE creeenrrerreeeeee 666
Maps available at City Hall, 1600 Bell Avenue, Blue Mound, Texas 76131,
Texas City of Carroliton, Dakas County  Elm Fork of Trinky RVO( cecamn. Confluonce of Cooks Branch *435
(FEMA-5713). Confiuonce of Huton Beanch, *438
Cooks Branch Just downan of VWakace Road, *438
Just upstroam of Spring Vakey Lane. 478
Hution Branch Just d ol Denlon Road *454
~ Just downstrsarn of Josey Lane *481
Stream 601 Just & ol Jeckson Road *485
Stroam 603 Just & ol KeWy Springheid Road. *536
Just upstream of Wentwood Drive. *601
Stroam 604 Just upstr ol first crossing of Scott Mill Rosdm e e *508
Just upstream of second crossing of Scott Mt Road *516
Stream 605 Just upet of Kelly 498
Just downstream of Koler Springs Road *508
Stroam 608 Just Lpsk of Kekor Springs Rosd *583
Just upstroant of Fineley Lane *589
- Fi Crook downalrosm of Josey Lane *5C0
dosnyboa of R¢ d Paciovey 525
Stream 6E1 Just upslrear of Josey Lane *496
Just upsiream of Franksort Road *518
Dudkey Branch Just tp of Denton Road (FIM 2281). *481
. Stream 6F1 Contt with Dudiey Branch 481
Indian Crotk e, Downstream of corporaie kats *452
Just tpstream of Donton Road (FM 2281) *476
Maps avafiable at the City Manager’s Office, City Hall, 1004 South Broadway, Catolion, Texas 75008,
]
Texas City of Glenn Heights, Dalles and  Lile Creek Just & of YWestmoreland Road. " *629
Elis Counties (FEMA-5713). Just downsiceam of Cockrall Hl Road *652
Glenn Branch, Appraxdmaiely 160 foet upstrsam of the downsirear corporate Fmits .. *642
Just donnseam of upsicean corporale its *650
Boar Creok Approximately 1,500 feet upst of U Road. 653
Maps available at City Hall, Bear Creek Drive, Glenn Heights, Texas 75115, .
Texas City of Grey Forest, Bexar County Holotos Crook Just upstr ol Hilgide Drive *1,135
(FEMA-5713), Just downstream of Grey Forest Drive *1,136
Los Croek. Just upsiresm of Hittop Dxive. °1,105
Just upskeam of Lake Shoce Drve 113
Maps available at the Mayor’s Office, City Hall, 18502 Scenic Loop Road, Grey Forost, Toxas 78023,
Texas Town of Pantego, Tamant County Pantego Branch Just & ¢ of Wagoowheel Drive. *548
(FEMA-5713). Approximately 70 feet doanstroam of Smith Bany Road e mccors *s557
Maps avafiable atTown Hall, 1614 South Bowen Road, Pantego, Texas 76013, .
Texas City of Rockwal, Rockwal Squabble Creek Appraximatoly 80 feet Lpskeam of Shores Boulevard *453
County (FEMA-5713). Approximaiely 60 feet Lpsirsarn of Facm 10 Market Road 205 —oeee *467
Butlalo Crook. Approximately 20 feet upsiroam of Farm o Markat Road 205 (Corpo- *524
rate Urits).
Just vpstroam of Farm 10 Macket Road 278 530
Butialo Creok Trbutay 1. Just upstroam of Farm 10 Macket Road 276 * *530
Maps available at, City Hall, 102 East Washington Street, Rockwall, Texas 75087,
Texas City of Royse City, Rockwall Sabine Crook Just upsiroam of Southem Corporsie Limiks: *514
County (FEMA-5713). Just upstroam of Graenville Road (F.M. 35) *523
Just upsiream ol County Line Road *530
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Bois D'Arc Croek. Just up! of westbound road I 30 *530
. - Just upstream of Main Street (Texas State Highway 66} *534
Pond Branch - Justup of FM 548 (EIm St) *520
: - Just upstream of Main Street (Texas Highway 66} g . “536
Maps avallable at City Hall, Royse City, Texas 75089, , ’
Vermont Alburg, Town, Grand Isle 00un Lake ChamplaiN. s COasHiNe *102
-+ (Docket No. FEL_IA-5723).A Mud Creek *102
Maps available at the Alburg Town Office. ™
Vermont . Village of Alburg, Grand ls!e; Lake Champlal Coastline ‘102
_ County (Docket No. FEMA~ ' .
' 5723). . _
Maps available atthe Alburg Town Office..
Vi Village of North Troy, Orleans Missisquoi River - .U.S:Canadian Border (Corporate Limits) ‘516
- . . County (Docket No. FEMA- Canadian Pacific R *522
. 5726). North Troy Dam (Upstream) *548
- Pleasant Street (State Route-105) *548
Up Corporate Limits *549
Maps available at the Office of the Town Clerk, North Troy, Vermont.
Vi Town of Wardsboro, Windham Wardsboro Brook o Approximately 250 feet upst of d cc 10 BNiLS cuscseene: 925
, County (Docket No. FEMA- Appfonmately 1,820 feet downstream of Wardsboro W!ago Bridge wu. *955
5723). i~ .  of South W » Bropk *1,000
J - N . Approx:rnalely 3,500 feot downstream of Wardsboro Center bridgo . *1,050
Approximately 500 feet downstream of Wardsboro Center Bridge ... *1,400
’ Upstream side of Wardsboro Center Brdgo ..t 1,110
o Approximately 2,300 feet upstroam of Wardsboro Center bridg < *1,150
Approximately 2,100 feet downstream of New Bridg0..mumssasiss *1,200
Upstream side of New Bridge *1,240
- . Approximately 2,200 feet upstream of conﬂuence of Waito BrooK . 1,300
- .Upstream side of Sheldon Hill Road 3 1,360
. Approximately 240 feet downstream of West Wardsboro Brdgo . *1,410
, . Approximately 100 feat up: of West Wardsboro Bridgo ... *4,420
L - South Wardsboro Brook Confl of Wardsboro Brook 1,000
. - . Johnson Road ded. *1,028
i ) Approximately 2,900 feet upstream of confluence of Wardsboro Brook *1,065
Maps available at the Town Clerk's Office, Wardsboro, Vermont. . -
Washinglon ..vmmmmmmsssssscenmnss L2CEY (City), Thurston County Woodland CreeK.—mwwersrerm-m—- Draham Street northeast 50 feet upstream from contoring..mmine ‘63
.(Docket No. FEMA-5701). Private Road 200 feet up from fi ‘65
. Chambers Lake Areas adjacent to shoreline. *196
HICKS LAKE emceessssasssersnssnecscessnsnnns Ar@2s adjacent to shoreli *157
LONG LAK cuernarcrmsrrmtnos smemsoermecemeen: AL€2S adjacent to shoreline. *{53
Maps available at City-Hall, 420 College. Way. Southeast, Lacey,Washangton. - . .
B
Wi (] Theresa. Dodge County- East Branch Rock River. At the dowr corporate fimits. *932
\ : (Docket No. FEMA-5702). Just up of Mik Street *935
At the upstream corporate limits. *936

Maps available at Village Clerk's Office, Village Hall, 201 South Milwauk

, Theresa, Wi

P
«

{National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; (42 U.S.C. 4001—4128) Executive' Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator, 44 FR 20963)
Issued: February 11, 1980.-

Gloria M. Jimenez,

Federal Insurance Admmlstrator.

{FR Doc. 80-5832 Filed 2-25~80; 8:45 nm]

BILLING CODE 6715-03-M ' N

s

-

44 CFR Part 67
[Docket No. Fi-2738]1

National Flood.Insurance Program; .
Final Flood Elevation Determination

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Deletion of final rule for the
Town of Newfane, Niagara County, New
York. . -

SUMMARY: The Federal Insurance ..
Administration has erroneously
published the final flood elevation
determination for the Town of Newfane,

Niagara County; New York. This notice,
will serve to delete that publication. -
Following an engineering analysis and
review, a revised notice of praposed
flood elevationr determination will be -
issued.

* EFFECTIVE DATE: February 26, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, (202) 426—1460 or
Toll Free Line (800) 424-8872, (In Alaska
and Hawaii call Toll Free Line (800) 424~
9080), Room 5150, 451 Seventh Street,
SW., Washington, D.C. 20410.

SUPPLEMENTARY INFORMATION: As a
result of a-recent engineering analysis,

+

the Federal Insurance Administration
has determined that the notice of final

- flood elevation determination for the

Town of Newfane, Niagara County, New
York, published at 42 FR 60873, on
November 29, 1977, should be deleted.
After a technical evaluation, a revised
notice of proposed flood elevations will
be issued, with a ninety-day period
specified for comments and appeals.

'(National Flood Insurance Act of 1988 (Title

XIlI of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; (42
U.S.C. 4001-4128); Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR 20963)
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Issued: February 11, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
{FR Doc. 80-5831 Filed 2-25-80; 8:45 am]
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[BC Docket No. 78-176; RM-3088]

Radio Broadcast Services FM
Broadcast Station in Caldwell, Ohio;
Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission. .
ACTION: Report and order.

SUMMARY: This action assigns FM
Channel 285A to Caldwell, Ohio, as its
first FM assignment, in response to a
petition filed by Tri-County Radio, Inc.
An opponent had asserted that Tri-
County Radio is involved in an attempt
to obtain several FM stations in the area
which, if carried out, could violate the
Commission's multiple ownership rules.
However, the Commission found that,
while the potential for a violation does
exist, the issue could be better treated
and coordinated in connettion with the
processing of an application for a
Caldwell station.

EFFECTIVE DATE: March 24, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C, 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N, Lipp, Broadcast Bureauy, (202)
632-7792.

SUPPLEMENTARY INFORMATION:
[BC Dacket No. 78-176; RM-3088}

Report and Order; (Proceeding
Terminated)

Adopted: February 6, 1980.
Released: February 13, 1980.

In the matter of Amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations, (Caldwell, Ghio).

By the Chief, Policy and Rules
Division:

1. Before the Commission is the Notice
of Proposed Rule Making, 43 Fed. Reg,
27569, adopted June 13, 1978, which
proposed the amendment of Section
73.202(b) of the Commission’s Rules, the
FM Table of Assignments, by the
addition of Class A Channel 285 to
Caldwell, Ohio (pop. 2,082).2
Commenting parties include the

1 Population figures are taken from the 1970 U.S.
Census.

petitioner, Tri-County Radio, Inc. (by its
incorporator John Wharif) and
Cloverleaf Broadcasting Co.
(“Cloverleaf”). The proposed assignment
would provide a first fulltime local aural
broadcast service to Caldwell, the seat
of Noble County (pop. 10.428).

2. A proper demonstration of
Caldwell's need for a first channel
assignment was included with the
petition and summarized in the Notice,
supra, and need not be repeated here.
The broad issue urged against the
assignment by Cloverleaf is, in its
words, that the proposal form “part of a
complicated scheme . . . to bring about
a drastic restructuring of FM allocations
[sic] in the State of Ohio and the
adjoining State of West Virginia" which,
if carried out, would constitute a
violation of Commission policy against
undue concentration of media control.2
A description of the interests of the
various parties involved and their
history in other proceedings is necessary
to a proper review of this contention
and of petitioner's responsive allegation
that Cloverleaf's objections constitute a
“de faclo" strike application.?

3. Caldwell is one of three
communities (McConnelsville and
Beverly, Ohio), in which John Wharif
has urged assignments.* However,
Wharff asserts that his ascertainment of
these communities revealed more
community interest in a station at
Caldwell than in McConnelsville or
Beverly. Wharil now states that he has
abandoned any intention of constructing
at McConnelsville, despite earlier
representations to the Commission that
he would do so, and now intends to
serve the same communities from
Caldwell if authorized to do so. Wharif
reiterates his purpose to provide
coverage of Morgan County and
McConnelsville events, while conceding
that McConnelsville is outside the
predicted 60 dBu contour of a Caldwell
facility and might need a low-power
translator for adequate reception.
Wharff states his intent here is to apply
for a construction permit at Caldwell
and, if authorized, construct “as soon as
proves feasible."

2 The specific allegation in this regard is that
broadcast facilities at the five communities where
petitioner and/or his associates are alleged to have
interests or pelitions pending would all fit within a
circle of 80 miles diameter. These communities
include McConnelsville, Belpre, Zanesville and
Caldwell, 2ll in Ohlo, and St. Marys, West Virginta.

3 The attomey representing petitioner In this
proceeding, Tom Taggart, s a principal and
represents Muskingum Broadcasting in a pending
comparative proceeding for the selection of a
permittee in Zanesville, Ohlo.

¢Class A Channel 251 was actually assigned to
McConnelsville and remains unapplied for.
McConnelsville, Ohio, 42 Fed. Reg. 29011 (1977).

4. In opposition comments, Cloverleaf
states it is the licensee of WILE (AM/
FM]) in Cambridge, Ohio, some 19 miles
from Caldwell, and asserts that its
standing to oppose the requested
assignment derives from economic
injury it expects if a Caldwell station
becomes operational.’ Cloverleaf assails
the involvement of Taggart and various
associates in several rule making
proceedings and specifically questions
whether Wharif’s statements of intent
can be relied on. Cloverleaf asserts in
that regard that a showing of financial
capability has been made,® and that
construction on all of the assignments
sought or attained by Wharff and his
associates would violate the
Commission’s Rules, (Section 73.240 of
the Commission’s Rules) by creating an
undue concentration of media control.

5. Initially, Cloverleaf urges that we
consider Wharff’s asserted indicia of
intent regarding Caldwell”in the same
light as in the McConnelsville
proceeding. It suggests that Wharff is no
more serious in a Caldwell station than
in a McConnelsville station. The
purpose of the effort to have these
assignments made is claimed tobe a
means to keep the options open for
Wharff and his associates so as to avoid
a violation of the multiple ownership
rules.

6. Cloverleaf also notes that the
assignment of Class A Channel 224 to
Zanesville, Ohio, came at the request of
a partnership, Muskingum Broadcasting,
which relied on engineering and legal
analysis, by Thomas Taggart, a one-
third shareholder in the partnership.
Subsequently, Muskingum and two other
parties applied for a construction permit
on the Zanesville assignment. During the
pendency of the Zanesville rule making
proceeding two assignments in other
communities were requested by
pelitions prepared by Mr. Taggart: John
Wharff's petition for Channel 265A at
McConnelsville,’supra, and a petition by
D. Robert Eddy for assignment of 269A.
to St. Marys, West Virginia. Both have
since been approved, and Cloverleaf
points out that Taggart’s anticipated
ownership interests in McConnelsville

$\Ve need not consider the likely economic
impact of the mIgnmen!s proposed as Claverleaf
has not adduced specific information implicating
our underlying concem of service to the public.
Carroll Broadcasting Co. v. FCC, 238 F. 2d 440 (D.C.
Cir. 1858): WLVA v. FCC, 459 F. 2d 1286 (D.C. Cir.
1972).

$The Commission does not generally inquire into
financial qualifications of petitioners at the rule
making stage, leaving that evalvation to the
application process.

*Wharif asserts be has made a deposit witha
transmitter manufacturer, arranged bank financing,
and located an antenna site in Caldwell to facilitate
expeditious construction kere, if authorized.
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and Zanesville facilities could not be-
held in common because the expected
signal overlap from stations in those two
communities would violate Section.
73.240, Cloverleaf's specific allegation is

limited to the assertion that Taggart's 16

percent inferest in Wharff’s advertising
firm constitutes them as. common
owners of broadcast facilities held by
either individual. Finally, Taggart has
recently filed comments on behalf of
Wharff urging the assignment of
Channel 296A to Belpre, Ohio (Dkt. 78—
65), some 34 kilometers (21 miles) from
St. Marys and 51 kilonieters (32.miles)
from Caldwell. The assignment was
adopted on June 14,1978, _ ©

7. Caldwell also suggests that
petitioner's retreat from its earlier intent
to construct at MeConnelsville may not
be due to lack of community interest.
Cloverleaf suggest instead that if Wharff
and Taggart were both to have
ownership interests in a station licensed
to McConnelsville—a point not directly
addressed by the petition—that
Taggart’s expected interest at Zanesville
would conflict with Section 73.240. - -
Hence, the change of heart to. construct
on a newly assigned channel at
Caldwell, sufficiently far from-
Zanesville to obviate that duopoly
problem. Cloverleaf also asks us.to
consider the participation of Wharff and
. Taggart in the proceedings.described

above.® ) o

8. Petitioner contends, in response to-
Cloverleaf's “conspiracy” theory that (1)
Taggart has no ownership interest in
Tri-County Radio;?(2) both Mr. Eddy
B —— a—— R -

Cloverleaf complains that an April, 1978, petition
for the addition of a.third FM.channel to, Zanesville
filed on behalf of Muskingum Broadcasting, Inc., by
Taggart, though denied by the Commission,
demonstrates the “attitude” of certain persons
toward thepublic interest, While Muskingum’s
pleadings did address the lengthy delays
. foresceable in the Zanesville comparative
proceeding by candidly recognizing the financial
benefit to legal counsel of. protracted proceedings,.it
hardly follows that Muskingum igindifferent to-the
public interest in improved—and/or expedited—"
service. The delays created by the existing
comparative process are widely recognized, and
uncharitable references to administrative delay do.
not impugn Muskingum’s sincerity or qualifications.
As to’the complaint by Cloverleaf that Taggart
prepared three forms of comments in that -
proceeding for submission by Cloverleaf, and -
submitted them to that firm, we do not consider it
the province of this Commission to settle questions:
of representation by counsel: Taggart's submission-
of comments to Cloverleaf was apparently
motivated by the prospect of avoiding comparative-
process at Zanesville; :

*The possible employment of Mr. Wharff at the
Zanesville facility-in a purely managerial capacity
is asserted to have been explored and cleared with

the Broadcast Bureau by petitioner after he became -

aware of the potential signal overlap. Cloverleaf
would strike this contention as unsupported by
documentation or identification of the Bureau staff
personnel involved. We feel it sufficient for
purposes of this proceeding to note the plain.

and Mr. Taggert have capital adequate-
to construct a facility-at St. Marys in _
addition to their commitment to
Zanesville, but considered it unwise to
attempt simultaneous construction of-
both station; and {3} by proposing Class
A Channel 285 for Caldwell, Wharff has

- deliberately left open the prospect of

- sitbsequent competition from

. McConnelsville rather than precluding it

by urging reassignment of that
community's channe} (the only one

" suitable for use there) to Caldwell.'®Tri-
County reiterates that no proposal was
made by Wharff to build anywhere
other than: one community, that

" MusKingum seeks only to build at-

Zanesville,'*and that Taggart and Eddy
will decide their intentions on: St. Marys
-after resolution of the Zanesville
_proceeding. Petitioner details the
technical effects of all five assignments
.addressed by Cloverleaf énd concludes
that no major community is left without
available channels, nor has any other
community been deprived of its
potential for FM service. Tri-County
states the St. Marys assignment is tied
to the.only incorporated communities
within that channel’s preclusion area,
and the two incorporated communities
within five miles of the area’s. .
boundaries have FM channels available
for assignment. Petitioner contends that
the prospective availability of the St.
Marys assignment for other investors:
makes Eddy’s intention to construct a
matterof indifference, and asserts a-
similar showing can be made for
Caldwell and-McConnelsville. - .
9. Cloverleaf requested Ieave to file .
supplemental comments. premised on,
new-information assertedly contained in

reply comments by Taggart and Wharff.. .

In the absence,of any objection we have
accepted these. comments in the interest
of a full record. Cloverleaf reiterates its
assertion of a commonality of interest
affecting several FM assignment _
proceedings and its supposition that a
potential multiple ownership problem
precipitated Tri-County’s disinterest in
constructing at McConnelsville, and
urges us to insist on enforcing the policy

wording of rule 73.240 does not prohibit such

managerial employment in any and all situations. of™

contour overlap. The impact‘of a possible
employment relationship on station not
constructed—indeed, not even authorized to
specific applicants—is, in any-event, not a matter
for an assignment proceeding. .

1°In aletter submitted by Wharff; he asserts his
change in plans wag-precipitated by ascertainment
efforts and that he has'no involvement with-either
Zanesville or SL. Marys applications, apart from:
earlier service'as a consullant to parties in those
proceedings.

1The motivations of the competing
noncommercial applicantsin:Zanesville are aired in
the pleadings but are not appropriately before us in
this proceeding.

to require clear construction
commitments from FM assignment’
proponents. Finally, Cloverleaf contends
that the evidences of sincerity proffered
by Wharff’s letter, supra, were also ~ ~
present with regard to McConnelsville
but failed to result in prosecution of an
application there. .

10. In a later pleading, Taggart
asserted he had elected against
investing in McConnelsville when the
Zanesville assignment was.approved,
and contended that Cloverleaf's
objections are grounded on competitive
concerns which factually accomplish
nothing beyond the assertion that
Taggart's 16 percent ownership of an
advertising agency otherwise held by
Wharff would constitute shared
ownership of the McConnelsville/
Caldwell and Zanesville stations (once
built] for purposes of the Commission’s
Rules. 12

Discussion

11. Though we recognize the
concentrated nature of the present
media ownership in Zanesville and the
need for improved diversity both in that
community and in the areas proposed to
be served by Wharif’s Caldwell
assignment request, we cannot ignore
the circumstances which have led to the
present situation. There are currently
two assignments of uncertain eventual
occupancy, in each of which Mr. Taggart
contemplated acquiring a principal’s
interest.!* It does not answer the
Commission's concern over the )
efficiency and integrity of its assignment
process to dismiss Taggart and Eddy's
intentions regarding St. Marys as a
“matter of indifference” because no
likely alternative use of the channel is
precluded by its assignment to that
community, or to assert that the
McConnelsville facility is available for
another party’s application. Commission
rule making resources are limited and
should not be employed to assignments
with uncertain prospects of activation
while more sincere petitioners’
proposals are delayed. Nevertheless, we
have not been given a sufficient basis at
this stage to find a multiple ownership
violation by Wharff, as principal of Tri-

2Taggart maved for issuance of a Commission
Reportand Order assigning Channel 285A o

** Caldwell by letter filed February 12, 1979, on the

ground that Cloverleaf's filings in this proceeding
have been interposed "merely to delay action* and
as “strike applications.” '

13We are much less concerned about the
commanalily of interest in an advertising agoncy or
shared ownership of two stations sufficienlly
separated that no issue under either the letter or
spirit of our rules arises. In any case, such inlorosts
can be reconciled prior to the application stage, and
raise no difficulty by themsclves in an assignment
proceeding.

.
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County Radio, were it to become the
Caldwell channel licensee. Wharff's
interest in becoming the licensee of a
Caldwell station has been appropriately
stated for our purposes. Whether we
should rely on the statement of interest
is not entirely resolved. However, we do
not wish to deprive Caldwell of this
opportunity for what would otherwise
be a clearly deserving channel
assignment. Therefore, we are willing to
grant this-assignment request and leave
for the adjudication processing the
allegations with regard to a possible
multiple ownership violation. Although
petitioner has cleared this hurdle, we do
believe that Cloverleaf’s pleadings have
raised legitimate concerns which can be
more adequately considered through the
hearing process.

12. Authority for the action taken
herein is contained in Sections 4(i},
5{d}(1), 303(g)-and (r) and 307(b) of the
Communications Act of 1934, as
amended, and Section 0.281 of the
Commission's Rules.

13. In view of the foregoing, IT IS
ORDERED, That effective March 24,
1980, Section 73.202(b) of the
Commission’s Rules, the FM Table of
Assignments, as regard Caldwell, Ohio,
1S AMENDED as follows: City,
Caldwell, Ohio. Channel No. 285A.

14. It is Further Ordered, That this
proceeding is terminated.

15. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202} 632-7792.

Federal Communications Commission.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 10883; 47 U.S.C. 154, 303, 307.)

Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

{FR Doc. 80-5877 Filed 2-25-80: 8:45 am]

BILLING CODE 6712-01-M

.
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Proposed Rules

Federal Register
Vol. 45, No. 39

Tuesday, February 26, 1980

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportumty to participate 'in the rule -
making prior to the adoptlon of the final
rules.

DEPARTMENT OF AGRICULTURE '
Rural Electrification Administration
7 CFR Part 1701

Specification for Polyeihylene Raw
Material; Revision of Existing Bulletin

AGENCY: Rural Electrification
Administration.

ACTION: Proposed rule.

" On issuance of revised Bulletin 345-
21, Appendix A to Part 1701 will be -
modified accordingly. .

Note.—This proposal has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
“Improving Government Regulations.” A
determination has been made that this action
should not be classified “significant” under
those criteria. A Draft Impact Analysis has
been prepared and is available from the

. Director, Telephane Opertions and Standards

Division, Rural Electrification
Administration, Room 1355-S, U.S.
Department of Agriculture, Washington, D.C.
20250.

Dated: February 19, 1980.
John H. Arnesen,
Assistant Administrator—Telephone.
[FR Doc. 80-5965 Filed 2~-25-80; 8:45.am]
BILLING CODE 3410-15-M

SUMMARY: REA proposes to revise REA
Bulletin 345-21 to announce a complete
revision of the requirements listed in
REA Specification PE-200, dated

: January 1969. The specification was
revised because the requirements were
outdated with respect to the recent
advancements in raw material
technology. . -

DATE: Public comments must be received
by REA no later than April 28, 1980.

ADDRESS Submiit written comments to —
the Director, Telephone Operations and
Standards Division, Rural Electrification
Administration, Room 1355, South
Building, U.S. Department of

Agriculture, Washington, D.C. 20250.

FOR FURTHER CONTACT Harry M.
Hutson, telephone (202) 447-3827. A
Draft Impact Analysxs has been

- prepared and is available from the
Director, Telephone Operations and
Standards Division, Rural Electrification
Administration, Room 1355, U.S.
Department of Agnculture. ‘Washington,
D.C. 20250. -

SUPPLEMENTARY lNFORMATlON' Pursuant
to the Rural Electrification Act, as
amended (7 U.S.C. 901 et seq.), REA
proposés to revise REA Bulletin 345-21,
Specification for Polyethylene Raw
Material..

Interested persons may obtam copies
of this proposed action from the address’
indicated above. All written
submissions made pursuant to this
action will be made available for public
inspection during regular busmess
hours, address above.

Food Safety and Quality Service
9 CFR Parts 317 and 381

Procedures for Prior Label Approval,
Proposed Rule

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food Safety and Quality

“Service (FSQS) proposes to amend the

Federal meat inspection regulations and'
the Federal poultry products inspection
regulations to provide procedures for the
review, processing, and approval of
labels and other labeling to be used on
federally inspected meat and poultry
products. This proposal would provide
for the review and processmg of all
labels and other labelirig in the-daily
order in which they are received,
regardless of the manner of delivery. In

" addition, this proposal would provide

for expedited review and processing of
labels and other labeling upon a
showing by the applicant of sufficient -
good cause.

DATE: Comments must be received on or
before April 28, 1980.

ADDRESSES: Written comments to:
Executive Secretariat, Attn: Annie
Johnson, Room 3807, South Agriculture
Building, Food Safety and Quality

Service, U.S. Department of Agriculture,

Washington, DC 20250. Oral comments
on poultry products inspection
regulations to: Mr. Robert G. Hibbert,
(202) 447-6042, See also comments urider
Supplementary Information.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Hibbert, Acting Director,
Meat and Poultry Standards and

. Labeling Division, Compliance Program,

Food-Safety and Quality Service, U.S.
Department of Agriculture, Washington,

* DC 20250, (202) 447-8042.

SUPPLEMENTARY INFORMATION:"
Cbmmenls

Interested persons are invited to
submit comments concerning this
proposal. Written comments must be

. sent in duplicate to the Executive

Secretariat and should bear a reference
to the date and page number of this
issue of the Federal Reglster. Any
person desiring opportunity for oral
presentation of views concerning the
proposed amendments to the pouliry
products inspection regulations must
make such request to Mr. Hibbert so
that arrangements may be made for
such views to be presented A transcript
shall be made of all views orally
presented. All comments submitted
pursuant to this notice will be made
available for public inspection in the
office of the Executive Secretariat
during regular hours of business.

Background

Pursuant to the authority contained in -
sections 1(n) and 7 of the Federal Meat
Inspection Act (21 U.S.C. 601(n), 607)
and in sections 4{h) and 8 of the Poultry
Products Inspection Act (21 U.S.C.
453(h), 457) and related Federal meat
and poultry inspection regulations (9
CFR 317 and 381, Subpart N), the Food
Safety and Quahty Service (FSQS)
conducts a prior approval program for
labels and other labeling to be used on
federally inspected meat and poultry
products,

Presently, applications for label and
other labeling or sketch approval are
filed with FSQS by mail or hand-carried
to FSQS by plant owners and operators
or their representatives. Processing of
applications, however. does not
necessarily occur in the order in which
they are received. Labels and other
labeling which are hand delivered to
FSQS are generally reviewed on the day
of delivery. As a result, a backlog
develops of labels that are mailed in for
approval In addition, when absences of
label reviewers occur, either planned or
otherwise, work of label applications
submitted by mail is frequently set aside

in order to service waiting
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representatives and expediters. An by plant operators and their be grouped with labels and other
increasing number of labels and other associations, who have questioned the labeling in the mail of the same day.
labeling are being received by direct cost of having to personally prezent (g) Return Procedures. Labels and

presentation rather than mail.

In recent years, the Department has
given consideration to changing the
system on a number of occasions. For
example, on June 20, 1974, the
Department published a proposal which
would have established a number of
changes in the labeling review process
(39 FR 22152). It included provisions
which would have dealt with this
question by requiring that all labels be
processed in the daily order in which
they were received. However, in view of
the period of time that has elapsed since
its publication and the publishing of the
modifications contained herein, the
Administrator is withdrawing the 1974
proposal.

The Department is still concerned
abont the equitable and timely handling
of all applications, and now believes it
is appropriate to implement a system
similar to that described in the relevant
portions of the June 1974 proposal. The
option of retaining the present system
appears inappropriate since the
Administrator believes that the system
has led to inequitable treatment of
labeling applicants. The imposition of an
absolute first-come, first-serve
requirement was also considered.
However, a need was perceived for
some flexibility in procedures in order to
allow for special circumstances.
Accordingly, the option of changing the
system to a first-come, first-serve basis,
but allowing for a request for expedited
handling under the procedures
discussed below, is being proposed.

Prior Correspondence

The Administrator and other agency
officials have already received
correspondence and other information
regarding such proposed changes in the
review policy. One correspondent has
listed a number of objections to the
change in the review policy; such as, a
first-come, first-serve policy may result
in delays, and those that mail in labels
seeking approval “do not require or
expect immediate service.” Other
correspondence has discussed the
procedure to be followed in revising our

policy. The correspondence suggested
that, since the effect of such proposed
rule would involve a statement of
general applicability, describing practice
requirements of the Department, the -
opportunity for notice and comment
should be provided. The prior
correspondence will be incorporated
into the record of this proceeding made
available to the public through the office
of the Executive Secretariat.

Additionally, FSQS has been contacted

labels and other labeling for review in
order to have them reviewed
expeditiously.

Label Review Procedures

Under this proposal, applications for
approval of labels and other labeling
and sketches to be used on meat and
poultry products will be reviewed and
processed by FSQS in the order in which

-they are received, regardless of the

manner of delivery.

All reviewed applications will be
returned by mail, unless arrangements
are made for special pickup at the
Department. In addition, the proposal
would permit certain labeling
applications to be expedited upon a
showing to the Chief, Operations
Branch, Meat and Poultry Standards and
Labeling Division, Compliance Program,
FSQS, of sufficient good cause that
economic hardship or possible injury to
the public health could reasonably
occur. If there is a denial of the request
for expedited handling, a request for
reconsideration may be directed to the
Deputy Administrator, Compliance
Program, FSQS, or his designec.

Accordingly, it is proposed that
section 317.4 of the Federal meat
inspection regulations (9 CFR 317.4)
would be amended by adding new
paragraphs (e) through (i) to read as
follows:

§317.4 Labelsto be approved by
Administrator.

- ] L] L] *

{e) Delivery Procedures. Requests for
approval of labels and other labeling or
sketches, required under paragraphs (a)
and (c} of this section, may be mailed to:
Meat and Poultry Standards and
Labeling Division, Food Safely and
Quality Service, U.S. Department of
Agriculture, Benjamin Franklin Station,
P.O. Box 7418, Washington, DC 20044, or
delivered to the office of said Division at
300 12th Street, SW., Washington, DC.

{f) Order of Pmcessmg. Requests for
approval of labels and other labeling or
sketches, required under paragraphs (a)
and (c) of this section, will be processed
in accordance with the following
procedures:

(1) Requests received by mail will be
stamped with the date of receipt and
will be processed in the daily order in
which they are received.

(2) Requests delivered to the office of
said Division by the applicant (or his
agent) shall be left with the receptionist,
who will stamp thereon the date of
receipt to determine priority of
processing of such requests. These will

other labeling or sketches submitted for
approval under paragraphs {a) and (c) of
this section, following the appropriate
agency action, will be returned by mail,
but, if requested by the applicant,
pickup may be made at: Meat and
Poultry Standards and Labeling
Division, Food Safety and Quality
Service, Compliance Pragram, U.S.
Department of Agriculture, 300 12th
Street, SW., Washington, DC.

(h) Expedited Handling of Submitted
Labels and Other Labeling or Sketches.
(1) A request for expedited handling of
an application for approval of Iabels and
other labeling or sketches submitted
under paragraphs (a) and (c) of this
section may be made to the Chief,
Operations Branch, Meat and Poultry
Standards and Labeling Division,
Compliance Program, Food Safety and
Quality Service, when the applicant
believes that sufficient good cause
exists based on probable economic
hardship or possible injury to the public
health.

(2) Expedited approval may be
granted by the Chief, Operations
Branch, Meat and Poultry Standards and
Labeling Division, Food Safety and
Quality Service, upon a determination
that sufficient good cause exists based
on probable economic hardship or
possible injury to the public health. If
there is a denial of such a request, the
applicant may request a reconsideration
by the Deputy Administrator,
Compliance Program, Food Safety and
Quality Service, or designee.

(i) Information. General labeling
questions mdy be directed to the Chief,
Operations Branch, Meat and Poultry-
Standards and Labeling Division.
Compliance Program, Food Safety and
Quality Service, U.S. Department of
Agriculture, 300 12th Street, SW.,
Washington, DC 20250. Questions
regarding labeling disapproval should be
directed to the appropriate reviewer by
appointment.

(Secs. 7 and 21, 34 Stat. 1262, as amended, 21
U.S.C. 607 and 621)

Similarly, it is proposed that section
381.132 of the Federal poultry products
inspection regulations (9 CFR 381.132)
would also be amended by designating
the present text as paragraph {a) and by
adding a new paragraph {b) to read as
follows:

§381.132 Approval required for labeling
and other devices bearing ofﬂclal
Inspection marks.

* * » - *

-
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{b) Label and sketch approval
procedures.

(1) Delivery Procedures. Requests for
approval of labels and other labeling or
sketches, required under paragraph (a)
of this section, may be ‘mailed to: Meat
and Poultry Standards and Labeling .
Division, Food Safety and Quality
Service, Compliance Program, U.S.
Department of Agriculture, Benjamin
Franklin Station, P.O. Box 7416,
Washington, DC 20044, or delivered to -
the office of said Division, at 300 12th .
. Street, SW., Washington, DC.

(2} Order of Processing. Requests for
approval of labels and other labeling or
sketches, required under paragraph (a)
of this section, will be processed in
accordance with the followirig
procedures:

(i) Requests recewed by mail will be
stamped with the date of receipt and
will be processed in the daily order in
which they are received.

(ii) Requests delivered to the office of
said Division by the applicant (6r his
agent) shall be left with the receptionist,
who will stamp thereon the date of
receipt to determine pmonty of
processing of such requests These will
be grouped with labels ‘and other

labeling received in the mail of the same -

day.

(3] Return Procedures. Labels and
other labeling or sketches submitted for
approval under paragraph (a} of this

. section, following the appropriate
agency action, will be returned by mail,
but, if requested by the'applicant,
pickup may be made at: Meat and
Poultry Standards and Labeling .
Division, Food Safety and Quality
Service, Compliance Program, U.S.
Department of Agriculture; 300 12th
Street, SW., Washington, D.C.

(4) Expedzted Handling of Submztted
Labels and Other Labeling or Sketches.
(i) A request for expedited handling of
an application for approval of labels and
other labeling or sketches submitted -
under paragraph (a) of this section may -
be made to the Chief, Operations . :
Branch, Meat and Poultry Standards and
Labeling Division, Compliance Program,

Food Safety and Quality Service, when ~
" Economic Regulatory Administration

the applicant believes that sufficient
good cause exists based on probable
econoimic hardship or possible injury to
the public health. .

(ii) Expedited approval may be
granted by the Chief, Operations -
Branch, Meat and Poultry Standards and
Labeling Division, Food Safety and; -
Quality Service, upon a-determination °
that sufficient good cause exists based
on probable economic hardship or
possxble injury to the public health. If
there is a denial of such request, the

applicant may request a reconsideration

by the Deputy Administrator,
Compliance Program, Food Safety and .
Quality Service, or.designee.

(5) Information. General labeling
questions may be directed to the Chief, -
Operations Branch, Meat and Poultry
Standards and Labeling Division,
Compliance Program, Food Safety and
Quality Service, U.S. Department of
Agriculture, 300 12th Street, SW.,
Washington, DC 20250. Questions
regarding labeling disapproval should be
directed to the appropnate reviewer by
appointment.

{Sec=8, 71 Stat. 441, as amended, 21 U S.C.
457)

This proposal has been revxewed
under the USDA criteria established to
implement Executive Order 12044, ..
“Improving Government Regulations.” A
determination has been made that this
action should not be classified
“significant.” A Draft Impact Analysxs
has been prepared and is available from
Mr. Robert G. Hibbert, Acting Director,

- Meat and Poultry Standards and

Labeling Division, Food Safety and .
Quality Service, Compliance Program,
U.S. Department of Agriculture,
Washington, DC 20250. '

Done at Washmgton, DC, on: February 20, -
1980, -
Donald L, Houston,
Administrator, Food Safety and Quality
Service.
[FR Doc. 80-5884 Filed 2-25-80; 8:45 am]
BILLING CODE 3410-DM-M

DEPARTMENT OF ENERGY

Economic Regulatory Administration .
10CFRPart212

[Docket No. ERA~-R-79-32E] °

Resellers’ and Reseller-Retailers’ Price
Rules for Gasoline

AGENCY: Economniic Reguiatory .
Administration, Department of Energy.

ACTION: Extension of comment period.,

SUMMARY: On N ovember 28, 1979, the

(ERA) of the Department of Energy
{DOE) issued a Notice of Proposed
Rulemaking and Public Hearing
concerning the Resellers’ and Reseller-
Retailers’ Price Rules for Gasoline (44
FR 69602, December 3, 1979). Public
hearings on the proposed interim rule .

‘were held in Washington, D.C.,

December 29 and 30, 1979, and an
interim rule was issued effective ,
January 1, 1880. Public hearings on the
proposed amendments were held in San
Francisco, California, on January 8, 1980;

.~

in Atlanta, Georgia, January 15, 1980;
and in Washington, D.C., January 29 and
30,1980. ERA has prepared g draft

, regulatory analysis on the proposed

amendments which examines the
potential economic impact of those

“proposed regulations dated January 23,

1980. Copies of the draft regulatory
analysis may be obtained from the
address shown below, To provide the
public with a full 60 day period to
comment on this regulatory analysis, the
ERA is extending the public comment
period.

DATES: Comments aré now due on or

. before March 23, 1980.

ADDRESSES: For copies of the draft
regulatory analysis write to: ERA Office
of Public Information, Room B-110, 2000.
M Street, N.W.,, Washington, D.C. 20461,
All comments should be sent to:
Public Hearing Management, Docket No,
ERA-R-79-32E, Department of Energy,
Room 2313, 2000 M Street, N W,,
Washington, D.C. 20461, ‘
FOR FURTHER INFORMATION CONTACT:
Chuck Boehl or Ed Mampe (Office of
Regulations and Emergency Planning),
Economic Regulatory Administration,
Room 7302, 2000 M Street, NW,, ., .
Washington, D.C. 20461, (202) 264~5246.
William Mayo Lee (Office of General
Counsel}, Department of Energy, Room
6A-127, 1000 Independence Avenue,
S.W., Washington, D.C. 20585. (202) 252-
6754,

Issued in Washington, D.C., on February
19, 1980. [

- F. Scott Bush,

Assistant Administralor, HeguIatwns and
Emergency Planning, Economic Regulatory
Administration.

[FR Doc..80-6067 Filéd 2-25-80; 8:45 am] +

«  BILLING CODE 6450-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 450
Trade Regulaﬂon Rule: Advertising for

Over-the-Counter Drugs

AGENCY: Federal Trade Commission.

ACTION: Publication of staff's summary
of post-record comments.

SUMMARY: To facilitate review of the
comments received concérning the
Trade Regulation Rule on over-the-
counter (OTC) dmgs, the staff summary
of these comments is being placed on
the public record. .

DATE: Effective February 26, 1980.

ADDRESS: Requests for copies of the.
staff summary should be sent to Public
Reference Branch, Room 130, Federal
Trade Commission, 6th St, and

'
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Pennsylvania' Avenue, NW.,
Washington, D.C. 20580.
FOR FURTHER INFORMATION CONTACT:
Joel N. Brewer, 202-724-1530, Senior
Attorney, Division of Food and Drug
Advertising, Federal Trade Commission,
Washington, D.C. 20580, or John
Clewett, 202-724-1561, Attorney,
Division of Food and Drug Advertising,
Federal Trade Commission,
Washington, D.C. 20580.
SUPPLEMENTARY INFORMATION: On May
31, 1979, a notice was published in the
Federal Register, 44 FR 31241,
announcing the publication of the staff
report on the proposed trade regulation
rule on over-the-counter (OTC} drug
advertising. The publication of this
report commenced a 60-day comment
period on both the staff report and the
Presiding Officer’s report provided for in
§ 1.13(h) of the Commission's Rules of
Practice. Post-record comments received
on or before July 30, 1979 were accepted
for the public record. To facilitate
review of the comments received, the
staff summary of these comments is
being placed on the public record.
Requests for copies of this summary
should be sent to the Public Reference
Branch, Room 130, Federal Trade
Commission, 6th St. and Pennsylvania
Avenue, N.W,, Washington, D.C. 20580,
The Commission cautions all
concerned that the staff’s summary of
post-record comments has not been
reviewed or adopted by the
Commission, and that its publication
should not be interpreted as necessarily
reflecting the present views of the
Commission or of any individual
Commissioner.
Albert H. Kramer,
Director, Bureau of Consumer Protection,
{FR Doc. 80-5508 Filed 2-25-80; 8:45 am]
BILLING CODE 6750-01-M

for commenting on § 403.6{e) of EPA’s
proposal to amend the General
Pretreatment Regufations for Existing
and New Sources of Pollution (44 FR
62260, Oct. 29, 1979).

DATE: Comments on EPA’s proposed
§ 403.6{e) are now due no later than
March 12, 1980.

ADDRESSES: Comments should be
addressed to: William Diamond, Esq.,
Office of Water Enforcement (EN-336),
U.S. Environmental Protection Agency,
401 M Street SW., Washington, D.C.
20460.
FOR FURTHER INFORMATION CONTACT:
William Diamond, Esq., at the above
address or telephone (202) 755-0750,
SUPPLEMENTARY INFORMATION: On
October 29, 1979, the Environmental
Protection Agency (EPA) proposed
amendments {44 FR 62260) to the
General Pretreatment regulations which
were published on June 26, 1678 (43 FR
27736). Included in the October 29, 1979
proposal were revisions to § 403.6{e)
which includes a formula for computing
the applicable categorical pretreatment
standard for sources that mix process
effluent with wastewaters other than
those generated by the regulated
process (44 FR 62266). The comment
period on that proposal expired on
February 15, 1980, Certain commenters
requested additional time to base their
comments on actual samples from their
plants, In response, EPA is extending
the comment period on proposed
§ 403.6(e) until [fifteen (15) days from
promulgation of this notice].

Date: February 20, 1980,
Jeffrey G. Miller,
Acting Assistant Administrator for
Enforcement.
[FR Doc. 80-5024 Filed 2-25-80% &4 az]
BILUING CODE €550-01-3M

ENVIRONMENTAL PROTECTION
AGENCY ‘

40 CFR Part 403
[FRL 1419-6}
General Pretreatment Regulations for

Existing and New Sources of Pollution

AGENCY: United States Environmental
Protection Agency.

ACTION: Notice of extension of comment
period.

SUMMARY: This notice extends for
fifteen (15) days from today the deadline

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67 i
[Docket No. FEMA-5723)
National Flood Insurance Progran;

Revislon of Proposed Flood Elevation
Determinations

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed

base (100-year) flood elevations listed
below for selected locations in the Town
of Shelburne, Chittenden County,
Vermont.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year)} flood
elevations published in 44 FR 63555 on
or about November 5, 1979, and in the
Burlington Free Press, published on or
about September 21, 1979, and
September 28, 1979, and hence
supersedes those previously published
rules,

DATES; The period for comment will be
ninety (20) days following the second
publication of this notice in a newspaper
of local circulation in each community.
ADDRESSES: Maps and other information
showing the detailed outlines of the
floodprone areas and the proposed flood
elevations are available for review at
the Shelburne Town Office.

Send comments to; Mr. Burt Moffatt,
Town Manager of Shelburne, Town
Office, Route 7, Shelburne, Vermont
05482.
FOR FURTHER INFORMATION CONTACT:
Mr. Raobert G» Chappell, National Flood
Insurance Program, Office of Flood
Insurance, {202) 426-1460 or Toll Free
Line (800) 424-8872, Room 5150, 451
Seventh Street, SW., Washington, D.C.
20410.
SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in the
Town of Shelburne, Chittenden County,
Vermont, in accordance with section 110
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), 87 Stat. 980, which
added Section 1383 to the National
Flood Insurance Act of 1968 (Title X1 of
the Housing and Urban Development
Act of 1968 {Pub. L. 90-448), 42 U.S.C.
4001-4128, and 44 CFR 67.4(2))
{(presently appearing at its former Title
24, Chapter X, Part 67.4(a)).

These base (100-year) flood elevations

- are the basis for the flood plain

management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified.
for participation in the National Flood
Insurance Program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insugance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations are:



Federal Regi'ster‘/ Vol. 45, No. 39 / Tuesday, February 26, 1980 / Proposed Rules

12446
. #Dopth in
¢ o foot above
Stale City/town/county Source of flooding Location ground,
*Elevation
{n feot
{NGVD)
Vormont Shelburne, Town, Chittenden M Brook Confluence with Shelt Bay . 02 .
County. N Green Mountain Railréad (Dc m) 111
Green Mountain Railroad (Up ) 25
750° de of Bay Road. *435
Bay Road (D¢ ) *143
’ Bay Road (l p *148
. Route 7 (Dc m) *148
~ Route 7 (Upstream) *463
. Private Road 165
L dow Drive (D 157
Long dow Drive ( " *162
- 3,120" up of L dow Drive "7
McCabes Brook Harbor Road (D ‘110
. Harbor Road (Upstream) 411
2,100’ upstream of Harbor Road 920
Private Road (D tream). . 4130
Private Road (Upstream), 133,
- 4,395’ upstream of Privale Road *148
‘ ~  Lake Ch 102

ain. Entire Shorefine.

(National Flood Insurance Act of 1968 (Txtle XIIf of Housing and Urban Development Act of 1988), effective January 28, 1969 (33 FR 17604,
November 28, 1868}, as amended; (42 U.S.C. 4001-4128); Executive Order 12127. 44 FR 19367; and delegation of authority to Federal Insurance

Administrator, 44 FR 20963).

Issued: February 11, 1980.
Gloria M. Jimenez,
_ Federal Insurance Administrator.
[FR Doc. 80-5822 Filed 2-25-80; 8:45 am] -
BILLING CODE 6718-03-M -

y——

FEDERAL COMMUN!CATIONS
COMMISSION - -

47 CFR Part 22.

[CC Docket No. 80-55; FCC 80-59]
Elimlnation“ of Financial Qualifications
in the Public Mobile Radio Services

AGENCY: Federal Communications
Commission.

AcTION: Notice of proposéd rule making.

SUMMARY: Commission proposes to
eliminate thefinancial qualifications
and to clarify the rules dealing with
extensions of time to construct facilities-
in the Public Mobile Radio Services.

. EFFECTIVE DATE: Comments must be
filed on or before April 4, 1980, and
reply comments on or before April 25,
1980. ’

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FO?I FURTHER INFORMATION CONTACT:
Steven A. Weiss, Common Carrier
Bureau (202} 632-6450.
SUPPLEMENTARY INFORMATION:

[CC Dacket No. 80-55]
Adopted: February 12, 1980.
Released: February 19, 1980.

In the matter of elimination of ° '

financial qualifications in the Public - .

Mobile Radio Services.’

1. The Commission is consxdermg
eliminating the financial qualifications
requirement in the Public Mobile Radio
Services.

2. The Communications Act of 1934, as
amended (the Act) authorizes the
Commission to examine the financial
qualifications of its applicants.! Section
22.500 of the Commission’s rules and

- regulations (the rules) provides that -

applications in the Domestic Public
Land Mobile Radio Service will be

"granted only to applicants who, inter

alia, are financially qualified to render

_service. See also § 22.600 of the Rules

(Rural Radio Service} and § 22.1000 of
the rules (Offshore Radio
Telecommunications Service). Section
22.17 of the rules specifies the
information necessary for applicants to

. demonstrate their financial

qualifications. This rule section requires

‘applicants to demonstrate their ability
“to construct the proposed facility and

operate it “for a reasonable period of
time, depending upon the nature of .

. service proposed and the degree of

business uncertainty or risk.” Section
22.17(a)(2} of the Rules. In the past, the
policy has béen to require applicants to
demonstrate that they have sufficient
funds to construct and operate for one
year. See, e.g., Arlington Telephone Co.,

1Section 319(a) of the Act provides in pertinent
part: * * * The application for a construction permit
shall set forth such facts as the Commission by
regulation may prescribe as to the citizenship,
character, and the financial, technical, and other
ability of the applicant to construct and operate the
station * * * See also Section 308(b) of the Act.
Although the-Commission is authorized to examine
financial qualifications, it is not required to do so.
NARUC,v. FCC, 525 F. 2d 630, 645 (D.C. Cir.), cert.
denied 425 U.S. 992 (1978).

-
)

27 FCG 2d 1, 4 (1971). Recently, however,
we reduced this standard to, require
applicants to demonstrate their ability
to construct and operate for three
months. See Tel-Page Coiporation of
Wisconsin, 74 FCC 2d 370 (1979).

3. We now propose to eliminate the
financial qualifications requirement in
the Public Mobile Radio Services. The
common carrier mobile radio industry
has had a 30-year period of
development. This industry is now a
relatively low-cost, low-risk business
venture with a history of producing
adequate profits for well-run systems.
Tel-Page Corporation of Wisconsin,
supra. Our experience with this industry
leads us to conclude that the financial
qualifications requirement ignores the
predictable performance of firms *
entering.this business.? Consequently,

.we believe that this requirement does

not help-to identify applicants that are
not qualified to provide these services.

In addition, by receiving the attention of

both the staff and petitioners in
examining the compliance of an
applicant's showing with our Rules, this
requirement has sometimes served to
delay competition. Such a delay
disserves the public in at least two
ways. First, it prolongs the non-use of a
valuable resource—the frequency
applied for. Second, it impedes

" 2This does not imply that these are the only

circumstances in‘which the Commission may
consider the elimination of the financial
qualifications requirement. Evidence of financfal
quahf‘cahons may also be redundant for other’
services that exhibit different economic
characteristics.

’
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_tealization of price and service benefits
that we have found competition brings
in these markets. On the whole, the
financial qualifications requirement is
an unnecessary regulatory burden.that
has served to increase the cost and
decrease the efficiency of regulation.

4, Although we propose to eliminate
the requirement that applicants submit
evidence of their financial
qualifications, we still expect applicants
to adequately formulate their financial
plans so that they will be able to
construct the proposed facilities and
initiate service promptly. Our concern is
with the situation where a frequency in
the Public Mabile Radio Services is
effectively “tied up” by an applicant
who, because of inadequate financial
planning, is unable to timely complete
construction of its facilities. We,
therefore, also propose to clarify our
rules dealing with extensions of time to
construct facilities. We propose to
require that all requests for extensions
of time to construct facilities must
contain a detailed explanation for the
extension request and fully substantiate
the explanation. In addition, absent
unforeseen circumstances beyond the
control of the permittee, an extension of
time to construct will not be granted
where the request for additional time is
based on the unavailability of funds. See
Northeast TV Cablevision Corp., 21 FCC
2d 442 (1970); Onondaga UHF-TV, Inc.
(WONH-TV), 64 FCC 2d 855 (Rev. Bd.
1977). We note that Section 319(b) of the
Act presently provides that a
construction permit will be
automatically forfeited if the station is
not ready for operation within the term
of the construction permit or within such
further time as may be authorized by the
Commission. See also § 22.44(a) of the
rules. As a result of these provisions, we
have the authority to consider a
construction permit as forfeited and
request its immediate return at its
specified termination date. MG-TV
Broadcasting Company v. FCC, 408 F.2d
1257 (D.C. Cir, 1968). Consequently, we
believe that our proposed revision of
§ 22.43(a) of the rules, in conjunction
with the existing Section 319(b] of the
Act and § 22.44(a) of the rules, will
adequately assure that stations are
timely constructed so that service to the
public is initiated promptly.

5. Accordingly, pursuant to authority
found in Sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended (47 U.S.C. 154(i), 303(r)), it is

. proposed to amend Part 22 of the
Commission’s rules and regulations as

set forth in the attached Appendix

below.

6. Interested persons are encouraged
to submit written comments concerning
the proposed rule comments conceraing
the proposed rule making on or before
April 1, 1980, and reply comments on or
before April 25, 1980. All relevant and
timely comments and reply comments
will be considered by the Commission.
In reaching its decision, the Commission
may take into consideration information
and ideas not contained in comments,
provided that such information is placed
in the public file, and provided that the
fact of the Commission's reliance on
such information is noted in the Report
and Order. .

7. In accordance with the provisions

of § 1.419 of the Commission's rules, an

original and five (5) copies of all
comments, replies, statements, briefs, or
other documents shall be furnished to
the Commission. However, members of
the public who wish to express their
views by participating informally in this
proceeding may do so by submitting one
or more copies of their comments,
without regard to form (as long as the
docket number is specified in the
heading). Copies of all filings will be
available for public inspection during
regular business hours in the
Commission’s Public Reference Room
{Room 239) at its headquarters in
Washington, D.C. (1919 M St., NW.).

8. For further information concerning
procedures to follow with respect to this
rule-making proceeding, contact Steven
A. Weiss, telephone number (202) 632~
6450, Members of the public should note
that, from the time a Notice of Proposed

- Rule Making is issued until the time the

matter is no longer subject to
Commission consideration or court
review, ex parie contacls made to the
Commission in proceedings, such as this
one, will be disclosed in the public
docket file. An ex parte contactisa
message, spoken or wrilten, concerning
the merits of a pending rule making
made to a Commissioner, a X
Commissioner's assistant, or other FCC
professional staff members, other than
comments officially filed at the
Commission or oral presentations
requested by the Commission with all
parties present. The Commission’s
interim policy regarding ex parte
contacts is set out at 88 FCC 2d 804
(1978). A summary of the Commission’s
procedures governing ex parfe contacts
in informal rule makings is available
from the Commission's Consumer
Affairs and Information Division,
Federal Communications Commission,
Washington, DC 20554, telephone
number (202) 632-2700.

Federal Communications Commission.
William J. Tricarico,

Secrelary.

Appendix .

It is proposed that Part 22, Title 47 of
the Code of Federal Regulations be
amended as follows:

(1) In § 22.13, paragraphs (a)(2) would
be amended to delete “financial” and
{c)(1) would be amended to read as
follows:

§22.13 General application requirements.
(a] LN B
(2) Demonstrate the applicant’s legal,
technical, and other qualifications to be

a permittee or licensee;
* L 4 » * *

(c) In addition to the general
application requirements of §§ 22.13 and
22.15, applicants shall submit any
additional documents, exhibits, or
signed written statements of fact:

(1) As may be required by the other
parts of the Commission’s rules, and the
other subparts of this Part 22
(particularly Subpart C and those
subparts applicable to the specific radio
service involved);and * * *

* * * * *

(2) The Table of Contents would be
amended+o delete “Section 2217
(Demonstration of financial
qualifications)”, reading as follows:

Sec.
2217 [Reserved]

§22.1 [Deleted Reserved]

(3) Section 22.17 would be deleted and
reserved

{4) Section 22.32(b)(5) would be
amended to delete “financially”, reading
as follows:

§ 2232 Conslderation of applications.
L ]

* - * *
* ¥ &

(5) The applicant is legally, technically
and otherwise qualified, and a grant of
the application would serve the public
interest.

{5) Section 22.39(b} would be amended
to delete “22.17", reading as follows:

§2239 Transler of control or assignment
of station authorizations.
&* L 4 W * t 4

(b) Requests for transfer of control or
assignment authority shall be submitted
on the application forms prescribed by
§ 22.11 of this chapter; and shalt be .
accompanied by the applicable
showings required by §§ 22.13, 22.15and
22.40 of this chapter.
- * - » »

(6) Section 22.43{a) would be amended
to read as follows:
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§22.43 Period of consﬁuctlon.

(a) Except as may be limited by
§ 22.45(b), each construction permit for a
radio station in the Public Mobile Radio
Services will specify the date of grant as
the earliest date of commencement of
construction, and a maximum of 8
months from the date of grant as the
time within which construction will be
completed and the station ready for
operation, unless otherwise determined
by the Commission in any particular
case. All requests for additional time to
construct facilities must contain a
detailed explanation for the extension
request and fully substantiate the
explanation. Absent unforeseen
circumstances, beyond the control of the
permittee, additional time to construct

will not be granted where the request is

based on the unavailability of funds.

* * * * *

(7) Section 22.400 would be-amended
to delete “financially”, reading as
follows:

§22.400 Eligibility.

"Developmental authorizations for
stations in the Public Mobile Radio
Services will be issued only to existing
and proposed communication common
carriers who are legally and otherwise
qualified to conduct experimentation
utilizing hertzian waves for the
development of engineering or
operational data, or techniques, directly
related to a proposed Public Mobile
Radio Service orto a regu]arly
established radio service regulated by
the rules of this part,

(8) Section 22.500 would be amended
to delete "financxally reading as
follows:

§ 22.500 Eliglbility.

Authorizations for base stations and
auxiliary.test stations to_be operated in
this service will be issued to existing
and proposed communication common
carriers. Authorizations for mobile
stations on land or on board vessels will
be issued to communication common
carriers or to individual users of the --
service. Applications will be granted .
only in cases where it is shown that (a)
the applicant is legally, technically and _
otherwise qualified to render the
proposed service, (b) there are

. frequencies available to enable the

applicant to render a satisfactory
service, and (c} the public interest,
convenience or necessity would by
served be a grant thereof.

{9) Section 22.600 would be amended
to delete “financially”, reading as
follows: ‘ -

" §22.600 ' Eligibllity.

Authorizations for central office
stations and interoffice stations will be
issued to existing and proposed
communication common carriers.
Authorizations for rural subscriber

- stations will be issued to communication

common carriers or to individual users
of the service. Applications will be
granted only in cases where it is shown
that (a) the applicant is legally,
technically and otherwise quahfied to
render the proposed service, (b) there
are frequencies available to enable the
applicant to render a satisfactory
service and (c) the public interest
convenience or necessity would be
served by a grant thereof,

(10) Section 22.1000 would.be
amended to delete “financially”, reading
as follows:

§22.1000 Eiigibility.

Authorizations for stations to be.

" operated in this service will be issued to

existing and proposed communications
common carriers. Authorizations for
subscriber stations will be issued to
communication common carriers or to
individual users of the service.
Applications will be granted only in
cases where it is shown that (a) the
applicant is legally, technically and
otherwise qualified to render the
proposed service and (b) there are

- frequencies available to enable

applicant to render a satisfactory,
service and (c) the public interest,
convenience or necessity would be
Served by a grant thereof. . - -
(11) Section 22.405(a} would be
amended to read as follows:

. §22.405° Supplementary showing

required.

(a) Authorizations for development of
a proposed radio service in the Public
Mobile Radio Services will be issued
only upon a showing that the applicant

has a definite program of research and”

development, the details of which shall.
be.set forth, having reasonable promise
of substantial contribution to these
services within the term of such
authorization. In addition to showing
that adequate provision has been made

to.underwrite the costs of the proposed -

venture, a specific showing should be
made as to the factors which the -
applicant believes qualify him -

technically to conduct the research and -

development program, including a
description of the nature and extent of

engineering facilities which applicant
has available for such purpose.

* * * *

[FR 30::. 80-5865 Filed 2-25-80; 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 73

. [BC Docket No. 80-46; RM-3483]

FM Broadcast Station in Bethel,
Alaska; Proposed Changes in Table of
Assignments .

AGENCY: Federal Communications

"Commission.

ACTION: Notice of proposed rulemaking,

SUMMARY: Action taken herein proposes
the assignment of a Class A FM channel
at Bethel, Alaska, as that community's
first FM agsignment, in response to a
request filed by Tundra Broadcasting,
Inc. The proposed channel could provide
for a first local aural broadcast service
at Bethel.

DATES: Comments must be filed on or
before April 7, 1980, and reply comments
must be filed on or before April 28, 1600.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mildred B, Nesterak, Broadcast Burenu.
(202) 632-9660.

SUPPLEMENTARY INFOHMATION:

[BC Docket No. 80-46; RM-3483]
Adopted February 6, 1980.
Reléased: February 15, 1980,

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Bethel, Alaska).

By the Chief, Policy and Rules
Division:

1. The Commission here considers a
petition for rule making *filed on behaif
of Tundra Broadcasting, Inc.
(“petitioner”), which seeks the
assignment of FM Channel 261A to
Bethel, Alaska, as its first assignment.

"No responses to the petition have been

received. *

2. Bethel {pop. 2,418),2is located in the
Bethel Division (pop. 7, 579) in the
squthwestern portion of the State, .
approximately 450 kilometers (280 milos)
south of Nome and 660 kilometers (410
miles) west of Anchorage. It is served by
fulltime AM Station KYUK.

3. Petitioner states that Bethel is
isolated by distance from some of the -
more populated areas of the State, It
notes that the remote nature of the area
is exemplified by the scarcity of aural

1 Public Notice of the pelition was givenon

September 19, 1979, Report No. 1192,

2Population fi gures are taken from the 1070 U.S.
Census. '
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facilities. Petitioner claims that the
proposed FM station would serve not
only Bethel but four other villages
whose population totals 1,020. -

4. In light of the above information
and the fact that the proposed FM
channel assignment would provide
Bethel with its first local FM broadcast
service, the Commission proposes to
amend the FM Table of Assignments,
Section 73.202(b) of the Commission’s
Rules, with regard to Bethel, Alaska, as
follows:

Present  Proposed

Bethel, Alaska 261A

5. The Commission’s authority to
institute rule making proceedings, v
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

6. Interested parties may file
comments on or before April 7, 1980, and
reply comments on or before April 28,
1980.

7. For further information concerning

“this proceeding, contact Mildred B.
Nesterak, Broadcast Bureau, (202) 632-
6660. However, members of the public
should note that from the time a notice
of proposed rule making is issued until
the matter is nio longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message {spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.

Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5{d){1), 303 (g} and (r), and
307{b} of the Communications Act of
1934, as amended, and Section
0.281(b){6) of the Commission's Rules, IT
IS PROPOSED TO AMEND the FM
Table of Assignments, Section 73.202(b)
of the Commission’s Rules and
Regulations, as set forth in the Notice of
Proposed Rule Making to which this
Appendix is attached.

2, Showings required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build the station
promptly. Failure to file may lead to
denial of the request.

3. Cut-off procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420{d) of Commission Rules.}

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later

" than that, they will not be considered in

connection with the decision in this
docket.

4. Comments and reply comments;
service, Pursuant to applicable
procedures set out in Sections 1.415 and
1.420 of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comrments. Reply comments shall be
served on the person(s) who filed

comments to which the reply is directed.

Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c} of
the Commission Rules.)

5. Number of copies. In accordance
with the provisions of Section 1.420 of
the Commission's Rules and
Regulations, an original and four copies
of all comments, reply comments,
pleadings, briefs, or other documents
shall be furnished the Commission.

6. Public inspection of filings. All
filings made in this proceeding will be

available for examination by interested

" parties during regular business hours in

the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
N.W., Washington, D.C.

(FR Doc. 80-5275 Filed 2-25-80; 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 79-343; RM-3482; RM-3488;
RM-3550; RM-3552]

FM Broadcast Stations in Greenwood,
Booneville, and Waldron, Ark.; Order
Extending Time for Filing Comments
and Reply Comments

AGENCY: Federal Communications
Commission.
ACTION: Order.

SUMMARY: Action taken herein extends
the time for filing comments and reply
comments in a proceeding involving
proposed FM channel assignments to
Greenwood, Waldron and Booneville,
Arkansas. This action is taken on the
Commission’s own motion.

DATES: Comments must be filed on or
before March 6, 1980. Reply comments

* must be filed on or before March 27,

1880.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mildred B. Nesterak, Broadcast Burean,
(202) 632~7792.

- SUPPLEMENTARY INFORMATION:

Adopted: February 13, 1980.
Released: February 19, 1960.

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Greenwood,
Booneville,! and Waldron, Arkansas,! .
BC Docket No. 79-343, RM-3482,% RM-~
3488, RM-3550,2 RM-3552, 45 FR 1919,
January 9, 1980.

1. The Commission, on its own
motion, is extending the time for filing
comments regarding the Notice of
Proposed Rule Making in the above-
captioned matter, adopted December 19,
1979, 45 F.R. 1919. The present comment
and reply comment deadlines are
February 19, 1980; and March 10, 1980,
respectively.

2. In issuing the Notice proposing an
FM assignment to Greenwood,
Arkansas, the Commission failed to
mention the pendancy of a conflicting
petition which requests assignment of
the same channel to Booneville,

¥These communities have been added to the
caption.

*These rule making proceedings have been added
to the proceeding.
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Arkansas, (RM~3552). 3Pub11c Notice of

the acceptance of that petition was

given on February 1, 1980, Report No.

~ 1211, Also on file is another petition
requesting a different FM channel
assignment to Booneville (RM-3550)
which conflicts with still another
petition to assign an FM channel to :
Waldron, Arkansas (RM-3482). We are
hereby joining these three petitions into
this pending docketed proceeding
because of the mutually exclusive status
of one petiton and the need to consider -
the other options presented by the other
two petitions. Since'we desire to
consider comments on these proposals
we are granting additional time for fllmg
comments and rep]y comments.

3. Accordingly, it is ordered, that the”
dates for filing comments and reply
comments in BC Docket No. 79-343 are
extended to and including March 6, and
March 27, 1980, respectively.

4. This action is taken pursuant to
authority found in Sections 4(i), 5(d)(1)
and 303(r) of the Communications Act of
1934, as amended, and § 0.281 of the
Commission’s rules.

Federal Comimunications Commission.

Henry L. Baumann, i

Chigf, Policy and Rules DIVISIOII, Braadcast
Bureat, .t
[FR Doc. 805678 Filed 2-25-80; 8:45 am] ’
BILLING CODE 6712-01-M '

-
.

47 CFR Part 73 -
[BC Docket No. 80-48; RM~3466]

. Televislon Broadcast Station in
Sebring, Fla.; Proposed Changes in
Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rule making.

SUMMARY: This action proposes to
substitute and reserve Channel *48 for
Channel *27 at Sebring, Florida, in
response to a petition filed by
Broadcasting Telecasting Services, Inc.
The substitution would permit
petitioner’s station at Fort Myers,
Florida, to change its transmitter site
without violating the Commission’s
mileage separation rules.

DATES: Comments must be filed onor
before April 7, 1980, and reply comments
must be filed on or before April 28, 1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554,

" FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632—7792

l

38Since this petition was filed before the comment
deadline specified in the Notice, it is entitled to
consideration as a counterproposal. -

’

SUPPLEMENTARY INFORMATION:
" Adopted: February 6, 1980;
Released: February 15, 1980. ~
In the matter of amendment of
§ 73.606(b), Table of Assignments,
Television Broadcast Stations. {Sebring,
Florida).

By the Chief, Policy and Rules Division:

1. The Commission has before ita -
petition for rule making ? submitted by
Broadcasting Telecasting Services, Inc.
(“petitioner”), licensee of television
Station WBBH-TV (Channel 20), Fort
Myers, Florida. The petition seeks
amendment of Section 73.608(b) of the
Commission’s Rules, the Television
Table of Assignments, to delete UHF
television Channel *27, a
noncommercial educational assignment,
in Sebring, Florida, and to assign in its
place Channel *48. Channel *27 is
presently unoccupied and unapplied for.

2. Sebring (pop. 7,223),2 seat of
nghlands County (pop. 29,507), is
located in central Florida,
approximately 115 kilometers (70 miles)
south of Orlando. Sebrmg has no local .
service but receives service from three
commercial and one educationdl
television stations: WFLA-TV Channel

8 {Tampa), WTVT Channel 13 (tampa), -

WINK=TV Channel 11 (Fort Myers) and
WEDU Channel *3 (Tampa). Fort Myers
{pop. 27 351), seat of Lee County (pop.
105,216), is located on the west coast of
Florida, approximately 155 kilometers -
(95 miles) south of Tampa. Fort Myers is

" presently served by two local

commercial television stations: WBBH-
TV Channel 20 and WINK-TV Channel
11, and one nearby station, WEVU-TV
Channel 26 (Naples).

3. Petitioner states that it seeks the
substitution of Channel *48 for *27 at
Sebring so that it may avoid a short-

. spacing which would result if its

station’s proposed transmitter relocation
were granted. It notes that the
University of South Florida also
proposes to share petitioner's new
tower. Petitioner indicates that it desires

- torelocate and build a transmitting

tower higher than its present structure in
order to provide a better signal to Fort

. Myers and the surrounding areas.

Petitioner also points out that Sebring’s
interests would be served since the
substitute Channel *48 would provide a
wider area in which to locate a
transmitting tower than that which
could be used for the existing Channel
*27 assignment. Additionally, it is .
claimed that with the Channel *48
assignment, at least one additional UHF

1 Public Notice of the petition was given on
September 5, 1679, Rept. No. 1191.

2 Population figures are taken from the 1970 U.S,

Census.

TV channel remains available for
assignment to the Sebring area if
warranted in the future.

4, Comments are invited on the
following proposal to amend the
Television Table of Assignments with
regard to the city of Sebring, Florida:

Channet No,
City

" Prosont  Proposed

Sebring, Flnddzq ~ 27 ‘40

°5, The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,

. and filing requirements are contained in

the attached Appendix and are
incorporated by reference herein.
Note—A showing of continuing interest

is required by paragraph 2 of the Appendix
before a channel will be assigned.

6. Interested parties may file
comments on or before April 7, 1980, and
reply comments on or before April 28,
1980.

7. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202) 632-7792.
However, members of the public should
note that from the time a notice of
proposed rule making is issued until the
matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as'this one, which involve channel
assignments. An ex parfe contact is 4
message (spoken or written) concerning
the merits of a pending rulé making
other than comments officially filed at

. the Commission or oral presentation

required by the Commission.

Federal Communications Commission,
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

Appendix

1. Pursuant to authority found in Sccllons
4(i), 5(d)(1), 303(g) and (r), and 307(b) of tho
Communications Act of 1934, as amended,
and Section 0.281(b)(6) of the Commission's
Rules, IT IS PROPOSED TO AMEND the TV
Table of Assignments, Section 73.606(b) of
the Commission’s Rules and Kegulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is attachad.

2. Showings required. Comments are
invited on the proposal(s) discussed in the

.Notice of Proposed Rule Making to which. this

Appendix is attached. Proponent(s) will be
expected to answer whatever questions are
presented in initial comments. The proponent
of a proposed assignment is also expected to
file comments even if it only resubmits or
incorporates by reference its former
pleadings. It should also restate its present
intention to apply for the channel if it is
assigned, and, if authorized, to build the
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station promptly. Failure to file may lead to
denial of the requests.

3. Cut-off procedures. The following
procedures will govern the consideration of
filings in this proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that parlies
may comment on them in reply comments.
They will not be considered if advanced in
reply comments. (See § 1.420(d) of -
Commission Rules.)

(b) With respect to petitions for rule
making which conflict with the proposal(s} in
this Notice, they will be considered as
comments in the proceeding, and Public
Notice to this effect will be given as long as
they are filed before the date for filing initial
comments herein. If they are filed later than
that, they will not be considered in
connection with the decision in this docket.

4. Comments and reply comments; service.
Pursuant to applicable procedures set out in
Sections 1.415 and 1.420 of the Commission’s
Rules and Regulations, interested parties may
file comments and reply comments on or
before the dates set forth in the Notice of
Proposed Rule Making to which this
Appendix is attached. All submissions by
parties to this proceeding or persons acting
on behalf of such parties must be made in
written comments, reply comments, or other
appropriate pleadings. Comments shall be
served on the petitioner by the person filing
the comments. Reply comments shall be
served on the person(s) who filed comments
to which the reply is directed. Such
comments and reply comments shall be
accompanied by a certificate of service. {See
§ 1.420(a); (b) and (c) of the Commission
Rules.)

5. Number of copies. In accordance with
the provisions of Section 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or other
documents shall be furnished the
Commission. _

6. Public inspection of filings. All filings
made in this proceeding will be available for
examination by interested parties during
regular business hours in the Commission’s
Public Reference Room at its headquarters,
1919 M Street, N.W., Washington, D.C.

[FR Doc. 80-5872 Filed 2-25-80; 8:45 am)
BiLLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 80-50; RM-3183]

FM Broadcast Station in Coeur
D’Alene, Idaho; Proposed Change in
Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rule making
and order to show cause.

SUMMARY: This action proposes three
assignment plans to provide additional
FM service to Coeur D’Alene, Idahge, in
response to a petition filed by Coeur

Broadcasting, Inc. The first plan would
assign two Class C channels to Coeur
D'Alene and modify the existing Class A
permit to one of the Class C channels.
The second plan would assign one Class
C channel. Under these two plans
several existing FM assignments would
be changed. The third plan would assign
a second Class A channel to Coeur
D'Alene.

DATES: Comments must be filed on or
before April 7, 1980, and reply comments
must be filed on or before April 28, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632-7792,

SUPPLEMENTARY INFORMATION:

Adopted: February 6, 1960.
Released: February 19, 1980.

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Coeur D'Alene,
Idaho), BC Docket No. 80-50, RM-3183.

1. Before the Commission is a petition
for rulemaking ! filed by Coeur
Broadcasting, Inc. (“Coeur"), seeking the
assignment of Class C FM Channel 270
to Coeur D'Alene, Idaho. The requested
assignment would require shifts in
existing assignments at Libby, Montana
(substitute Channel 292A for Channel
269A); and Colfax, Washington
{(substitute Channel 237A for Channel
272A). The Colfax substitution would, in
turn, require a change at Orofino, Idaho
(substitute Channel 249A for Channel
237A). In addition, frequency changes
for two noncommercial stations would
be necessary at Spokane, Washington
(substitute Channel 211D for 212D and
substitute 215C for 216C).2 Comments in
opposition were received from 4-K
Radio, Inc., permittee on the Orofino
channel and from Adrian DeVries of AM
Station KCLX, Colfax, Washington.

2. Coeur D'Alene {pop. 17,000), seat of
Kootenai County {pop. 35,332),3 is
located in the narrow, northern tip of
Idaho near its western border with
‘Washington. It is 51 kilometers (32
miles) east of Spokane, Washington, and
420 kilometers {260 miles) east of
Seattle, Washington. Present aural
services licensed to the community are
limited to fulltime AM Station KVNIL. A
construction permit for FM Channel
276A has been issued to the Idaho

t Public Notice of the petition was given on
August 29, 1078, Repl. No. 1137,

2 A letter from Wm. L. Weed. [r., President of
Radio Palouse, Inc., brought to our attention the
need to substitute a channel for Channel 216C at
Spokane,

3 Population figures are taken from the 1070 U.S.
Census.

Broadcasting Company (“Idaho B/C")
(BMPH-790627AK).*

3. Data submitted by petitioner
indicates a dramatic increase in the
area's population since the 1970
Census,* and & continuing trend for the
dispersal of population increases to
surrounding rural areas. Petitioner
estimates the proposed assignment .
would provide a first FM service to 615
persons over 420 square kilometers (162
square miles) and would provide second
FM service to 5,223 persons over 1,140
square kilometers (434 square miles}.
First nighttime aural service estimates
are the same as the figures for first FM
service, and second nighttime aural
service would be provided to 2,854
persons over 1,024 square kilometers
(354 square miles).

4. Preclusion Considerations: The
proposed assignment would preclude 33
communities of over 1,000 population
from using one or more of several FM
channels: 268, 269A, 270, 271 and 272A.-
Seventeen of these communities have no
FM assignments at present. Thus,
petitioner should furnish information on
possible alternative assignments
available to the following communities,
with population in parenthesis: _

In Washington

Chency (8.718)

Newport (1,525)

Deer Park (1,296)

Dayton (2,596)

Pomeroy (1,823}

In Idaho

Rathdrun (1.003)

Kellogg (3.811)

Mullan {1.279)

St. Maries (2,571}

Pierce (1,218)

Priest River (1,493}

Kamiah (1.307)

In Montana

Troy (1.046)

Plains (1.046)

Polson (2,464)

Thompson Falls (1.356)

In Oregon -

Union (1,531)

5. Petitioner has included letters from
the two noncommercial educational
Spokane stations, KPBX-FM and .
KWRS(FM). The letters indicate the
licensees’ willingness to shift
frequencies if reimbursed under
applicable Commission guidelines. In
view of these statements of consent, we
have not issued orders to show cause to
these licensees. The channel
substitutions proposed for Libby,
Montana, and Colfax, Washington,

4 Clifford A. Nedved. President of Idaho
Broadcasting Company, permittee for a station on
Channel 278A. Cocur D°Alene, states his opposition
to the petition because of the economicimpact of a
competing station In this city which, we are told, is
adequately served.
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affect unoccupied assignments. The
licensee of Station KCLX{AM) in Colfax
generally opposes the petition without
specifying any detriment it or the
general public will suffer as a result of
the proposed substitution. The
substitution at Orofino, Idaho, is
opposed by the permittee (Station
KLER(FM), 4-K Radio, Inc.}, due to its
financial commitments toward
construction on.Channel 237A and an
alleged conflict of interest of a
consultant who performed services for
both 4-K Radio and the petitioner in this- ~
proceeding.

6. The grounds asserted in opposition
to the channel shifts are without merit. -

. Station KCLX(AM) has offered no

specific basis whatevér for its”
opposition to the Colfax shift, which
involves a vacant assignment. As to 4-K
Radio, Inc,, its objection fails to suggest
any public interest implication by its -
investment commitment to date, or
indeed that any specific investments
premised on the existing frequency
assignment have been made. Any
arrangement in this regard is a matter
for private resolution. The danger to
orderly administrative action on such
rulemaking petitions, were we to delay
them for resolution of private
contractual disputes, is apparent. Of
course, 4-K Radio would be reimbursed
for any costs involved in the
construction of the Orofino station by
the eventual beneficiary of the channel
change as finally adopted.

7. Intermixture. Class AFM Channel
276, presently assigned to Coeur
D’Alene, is subject to an outstanding .
construction permit held by the Idaho
Broadcasting company (“Idaho.B/C").

As noted, population growth seems
concentrated more in the outlying areas
than in Coeur D'Alene proper, anda -
channel search by the Commission staff -
indicates that several additional Class C

- channels could be assigned to the.

community if conditioned on location of
transmitting facilities at some distance.5
Commission staff research also
indicates the possibility of assigning
several other Class A channels to Coeur
D’Alene—Channels 221A 269A, 272A
.and 296A.

8. We wish to explore the possibility
of assigning one or more Class C
channels to Coeur D'Alene in view of
the first and second aural and FM
services attainable by assignment of a
hxgher-power facility. We are concerned
with the intermixture result of assigning
one Class C channel, Therefore, in
accordance with our usual procedure in

4

8Other possible “drop-in" Class C channels
include Channel 268 (53 kilometers (33 miles) .
southwest), Channel 291 {61 kilometers (39 mlles]
east), Channel 293 (66 kilometers (41 miles)
southeast), and Channel 295 (67.5 kilometers (42
miles) southeast),

such cases, we shall propose two Class

- C assignments. This can only bé

possible by modifying the Class A
permittee, Idaho B/C, to Channel 270
and assigning any of the other available
Class C channels for the application

* process. The existing permittee would

receive-the first chance at Channel 270

" 8o that it would not have to obtain

another transmitter location, We would,
under the circumstances, need a
commitment from some interested
person that any of the alternative Class
C assignments set forth in footnote 5
would be applied for despite the .
considerable site restriction necessary.
In this event, and in accordance with
established procedure, Idaho B/C would
be entitled to reimbursement for the

frequency switch to Channel 270, but not .

for the necessary increases in power

" and height to comply with Class C -

requirements. See Mitchell, S.-Dak., 63
FCC 2d 70 (1976). We also desire
comments from Idaho B/C on the
possxbxhty of modifying its license since
we recognize that it may not have the
resources or interest to upgrade its
facilities to Class G status. In such case,
we may wish, as a further alternative, to
assign a second Class A channel to
Coeur D'Alene instead.

9. We believe the optimum approach
at this point is to propose the-
assignment of two Class C channels at

‘Coeur D'Alene, rather than forego the

obvious potential for improved spectrum
utilization, and order Idaho B/C to show
cause why its permit on Channel 276A
should not be modified to specify
operation on Channel 270. If this option
were adopted, Idaho B/C would be
required to share in the reimbursement
for the changes in the two Spokane
educational stations and the proposed
Orofino station,"We desire a response
from Idaho B/ C on its willingness to
participate in the reimbursement. The
other Class C licensee, when approved,
would, of course, be equally responsible
in Plan I (see Paragraph 10) and fully
responsible in Plan II. If Idaho B/C
elects continuation on its existing
assignment, we can still assign Channel
270, but without the element of
involuntary intermixture which the
petition, as submitted, contemplates. We
also wish to leave open the possibility of
assigning a second Class A channel to
Coeur D’Alene. Therefore, we shall
make three alternative assignment -
plans. It should be noted that each of the
proposed ass1gnments would be located

within 402 kilometers (250 miles) of the

U.S. Canada border and hence each
proposal is contingent upon the
Commission’s obtammg Canadxan
approval. -
10. Accordingly, the Commlssmn

s

proposes to amend the FM Table of
Assignments, § 73.202(b) of the

*Commission’s rules, with regard to the

communities listed below, as follows:

Channel No.
City
Present  Proposed
Plan |
Coeur D’Aleng, Idaho cuuemnmsisssass 276A 9270, 276A
Orofi ino, [dah0.cvcessasesseses 237A 249A
Libby, A 269A 202A
Colfax, Washinglon.ummesmmmsmssiane - 272A 237A
Plan 1} 3
- Cosur D'Alane, 1dah0 ..umeesssssmisns 276A 270, 201,
O10fin0, 1dah0..ummessssscsssssasisssssasen dosesnd 237A 249A
Libby, M 269A - 292A
Colfax, Washi 272A 237A
Planiit
L S— " 276A 272A,276A

¢ Although the assignmént of Channel 268 would pormll a
transmitter tocation closer to Coeur D'Alone (see footnote 6,
supra), that channe chango could not be made if Channel 270
were asbsolgnefl to Coeur D'Alone consistent with the mileage
€] n rules.

acause noncommercial FM assignments are not listed In a
Table of Assignments, no rulo amendment is needed for tho
substitution of Channel 21 §C for 216C and of 211D for 212D in
Spokane, Washington. !

11. It is further ordered, that pursuant
to Section 316({a) of the Communications
Act of 1934, as amended, the
construction permit of Idaho

. Broadcasting Company, authorizing

construction of a facility to operate on
Class A FM Channel 276:in Coeur
D’Alene, Idaho, SHALL SHOW CAUSE
why its permit should not be modified to
specify operation on Class CFM
Channel 270 if the Commission
determines that the public interest
would best be served by adopting the
proposed assignments in Plan L.

12. Pursuant to § 1.87 of the
Commission’s rules and regulations, the
permittee of Channel 276A in Coeur

D’Alene, Idaho, may, not later than
April 7, 1980, request that a hearing bo
held on the proposed modification.
Pursuant to § 1.87(f), if the right to
request a hearing is waived, Idaho
Broadcasting Company may, not later
than April 7, 1980, file a written
statement showing with particularity
why its permit should not be modified as
proposed in the Order to Show Cause. In
this case, the Commission may callon
Idaho Broadcasting Company to furnish
additional information. designate the
matter for hearing, or issue, without
further proceedings, an Order modifying
the permit as provided in the Order to
Show Cause, If the right to request a
hearing is waived and no written
statement is filed by the date referred to
above, the permittee will be deemed to
consent to modification as proposed in
the Order to Show Cause and a final .

. Order will be issued by the Commission,

if the channel changes mentioned above
are found to be in the public interest, _
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13. It is further ordered, that pursuant
to Section 316(a) of the Communications
Act of 1934, as amended, 4-K Radio,
Inc., permittee of Station KLER(FM],
Orofino, Idaho, shall show cause why its
permit should not be modified to specify
operation on Channel 2494, if the
Commission determines that the public
interest will best be served by adopting
the proposed assignments.

14. Pursuant to § 1.87 of the
Commission’s rules and regulations, the
permittee of Station KLER(FM), Orofino,
Idaho, may, not later than April 7, 1980,
request that a hearing be held on the
proposed modification. Pursuant to
§ 1.87(f), if the right to request a hearing
is waived, the permittee may, not later
than April 7, 1980, file a written
statement showing with particularity
why its permit should not be modified as
proposed in the Order to Show Cause. In
this case, the Commission may call on
KLER(FM] to furnish additional
information, designate the matter for
hearing, or issue, without further
proceedings, an Order modifying the
permit as provided in the Order to Show
Cause. If the right to request a hearing is
waived and no written statement is filed
by the date referred to above, the
permittee will be deemed to consent to
modification as proposed in the Order fo
Show Cause and a final Order will be
issued by the Commission, if the
channel changes in Plans I or I
mentioned above are found to be in the
public interest.

15. It is ordered, that the Secretary of
the Commission shall send a copy of this
Order by Certified Mail, Return Receipt

. Requested, to Spokane Broadcasting

Associates, Box 8315, Spokane,
Washington 89203; Whitworth College,
Spokane, Washington 99251; 4-K Radio,
Inc., Box 32, Orofino, Idaho 83549; and
Idaho Broadcasting Company, cfo East
2500 Spraque, Spokane, Washington
99202, the parties whose licenses are to
be modified.

16. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is

~required by paragraph 2 of the Appendix
before a channel will be assigned.

17. Interested parties may file
comments on or before April 7, 1980, and
reply comments on or before April 28,
1980.

18. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202} 632-7792.
However, members of the public should
note that from the time a notice of

proposed rule making is issued until the
matter is no longer subject to
Commission consideration or court

-review, all ex parte contacts are

prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.

Federal Communications Commisslon.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

Appendix

[BG Docket No. 83-50 RM-3183]

1. Pursuant to authority found in Sections
4{i), 5{d)(1), 303 {g) and (r), and 307(b) of the
Communications Act of 1934, as amended,
and § 0.281(b)(6) of the Commission's rules, it
is proposed to amend the FM Table of
Assignments, Section 73.202(b) of the
Commission's rules and regulations, as set
forth in the Notice of Proposed Rule Making
to which this Appendix s attached.

2, Showings required. Comments are
invited on the proposal(s) discussed in the
Notice of Proposed Rule Making to which this
Appendix is attached. Proponent(s) will be
expected to answer whatever questions are
presented in initial comments. The proponent
of a proposed assignment is also expected to
file comments even if it only resubmits or
incorporates by reference its former
pleadings, It should also restate Its present
intention to apply for the thannel if it Is
assigned, and, if authorized, to build the
station promptly. Failure to file may lead to
denial of the request.

8. Cut-off procedures. The following
procedures will govern the consideration of
filings in this proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that parties
may comment on them in reply comments.
They will not be considered if advanced in
reply comments. (Sce § 1.420(d) of
Commission rules.)

(b) With respect to petitions for rule
making which conflict with the proposal(s) In
this Notice, they will be considered as
comments in the proceeding, and Public
Notice to this effect will be given as long as
they are filed before the date for filing initial
comments herein. If they are filed later than
that, they will riot be considered in
connection with the decision in this docket.

4. Comments and reply comments; service.
Pursuant to applicable procedures set out in
§5§ 1.415 and 1.420 of the Commission’s rules
and regulations, interested parties may file
comments and reply comments on or before
the dates set forth in the Notice of Proposed
Rule Making to which-this Appendix is
attached. All submissions by parties to this
proceeding or persons acting on behalf of
such parties must be made in written
comments, reply comments, or other
appropriate pleadings. Comments shall be
served on the petitioner by the person filing

the comments. Reply comments shall be
served on the person(s) who filed comments
to which the reply is directed. Such
comments and reply comments shall be
accompanied by a certificate of service. {Sea
§ 1.420 (), (b) and {c) of the Commission
rules.)

5. Number of copies. In accordance with
the provisions of § 1.420 of the Commission's
rules and regulations, dn original and four
coples of all comments, reply comments,
pleadings, briefs, or other documents shall be
furnished the Commission.

8. Public inspection of filings. All filings
made in this proceeding will be available for
examination by interested parties during
m{;.dar businesses hours in the Commission’s
Public Reference Room at its headquarters,
1919 M Street NW., Washington, D.C.

[FR Doc. 80-5800 Filed 2-25-20; 8:45 2}
BIUNG COOE 6712-01-M

47 CFRPart 73
[BC Docket No. 80-45; RM-3491]

Television Broadcast Station in
Lexington, Ky.; Proposed Changes in
Table of Assignments

AGENCY: Federal Communications
Commission.

AcTioN: Notice of proposed rule making.

SUMMARY; This action proposes to
assign UHF television Channel 62 to
Lexington, Kentucky, in responseto a
request filed by Frederic Gregg, Jr. This
assignment would provide for a fourth
local commercial television station at
Lexington.

DATES: Comments must be filed on or
before April 7, 1980. Reply comments
must be filed on or before April 28, 1980.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632-7792.

SUPPLEMENTARY INFORMATION:

{BC Docket No. 8045 RM-3451}
Adopted: February 8, 1960. .
Released: February 15, 1960.

In the matter of amendment of
§ 73.606(b), Table of Assignments,
Television Broadcast Stations
{Lexington, Kentucky).

By the Chief, Policy and Rules
Division:

1. Petitioner, Proposal, Comments: (2)
Notice of Proposed Rule Making is given
concerning amendment of the Television
Table of Assignments (Section 73.606{b}
of the Commission’s Rules) as it relates
to Lexington, Kentucky.

{b} A petition for rule making *was
filed by Prederic Gregg, Jr., in

* Public Notice of the petition was givenon
September 19, 1979, Rept. No. 1192
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connection with Docket 21392 which .
deleted UHF Channel 62 from Lexington,
Kentucky, Report and Order, released
April 26,1979. This petition proposes the
reinstatement of Channel 62 to .
Lexington as its fourth commercial
assignment. Kentucky Family
Broadcasting and Famtel, Inc,, filed
supporting commentfs. - ,

(c) Channel 62 can be assigned to
Lexington with no site restriction, in
compliance with the Commission’s
minimum distance separation

‘requirements.

(d) Petitioner states he will apply for
the channel, if assigned. )

2. Cammumty Data: (a) Location:
Lexington, in Fayefte County, is located
approximately 115 kxlometers (70 miles)
east of Louisville.

(b) Population: Lexington—108,137 %.
Fayette County—174,323.

(c) Local Television Broadcast
Service: Stations WLEX-TV (Channel
18), WKYT-TV (Channel 27); WIVQ-

TV (Channel 36) and WKLE (Channel -

*46).

3. Economic Data: Lexingtonisa
major industrial area with universities
and hospitals. It has experienced steady
population and economic growth. In
support, the comments point out that
reactivation of Channel 62 would
provide diversity in the UHF spectrum
and an opportunity to meet the growing
need by providing for a first lIocal
mdependent television service.

4. In view of the apparent need for a
fourth commercial television station in
Lexington, the Commission proposes to
amend the Table of Television
Assignments (Section 73.606(b) of the
Commission’s Rules), as it pertains to
Lexington, Kentucky:

Channef No.*
City -

Preseﬁt

Proposed

18+4,27—, 36, *46, 62

Lexinqton, Ky.. 18+, 27—, 36, '{6

5. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein. Note:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

6. Interested parties'may file .
comments on or befare April 7, 1980, and
reply comments on or before April 28,
1980. ’

7. For further mformatmn concerning
this proceeding, contact Mark N prp,

2Population figures are taken from the 1970 us.
Census.

Broadcast Bureau, (202) 632-7792.

However, members of the public should
" note that from the time a notice of

proposed rule making is issued until the
matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission praceedings,
such as this one, which irivolve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making.
other than comments officially filed at
the Commission or oral presentation -
requlred by the Commlssmn.

Federal Communications Commission.
Henry L. Baumann, ‘
Chief, Policy and Rules Division Broadcast
Bureau. .

-Appendix

" 1. Pursuant to authority found in Sections
4(i), 5(d)(1),-303(g) and (r}, and 307(b) of the
Communications Act of 1934, as amended,
and Section 0.281(b}(6) of the Commission’s
Rules, IT IS PROPOSED TO AMEND the TV
Table of Assignments, Section 73.606(b) of
the Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule

...Making to which this Appendix is attached.

2. Showings required. Comments are
invited on the proposal(s) discussed in the
Notice of Proposed Rule Making to which this
Appendix is attached. Proponent(s) will be
expected to answer whatever questions are
presented in initial comments. The proponent
of a proposed assignment is also expected to
file comments even if it only resubmits or
incorporates by reference its former
pleadings. It should also restate its present
intention to apply for the channel if it is
assigned, and, if authorized, to build the .
station promptly. Failure to file may lead to
denial of the request.

3. Cut-off procedures. The following .
procedures will govern the consideration of _
filings in this proceeding.

{a) Counterproposals advanced in this

- proceeding itself will be considered, if -
- advanced in initial comments, so that parties .

may comment ont them in reply comments. |
They will not be considered if advanced in"
reply comments. (See § 1.420(d) of
Commission Rules.)

{(b) With respectto petitions for rule
making which conflict with the proposal(s) in
this Notice, they will be considered as
comments in the proceeding, and Public
Notice to this effect will be given as long as
the