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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, ‘which is
published -under 50 titles pursuant to #4
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Bocuments.
Prices of new books are listed in the
first FEDERAL (REGISTER issue of each
month.

MERIT SYSTEMS PROTECTION
BOARD

§ CFR Part 1201

Practices and Procedures

Correction

In FR Doc. 83-2962 beginning on page
5213 in the issue of Friday, February 4,
1983, make the following correction.

On page 5215, first column, §1201.73
(d)(4). in the third line, insert the
following after “of* and before “the™
“receipt of objections, or within 5 days
of”.

BILLING CODE 1505-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1136

[Docket No. AO-309-A24]

Milk in the Great Basin Marketing Area;
Amending Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action amends the
pooling provisions of the Great Basin
Federal milk order. The amendment
provides that a distributing plant -
located in the marketing area that
processes and distributes primarily
aseptically processed fluid milk
products would be fully regulated under
the order irrespective of the market or
markets in which the products may be
distributed. The action is based on
industry proposals considered at a
public hearing held on December 9, 1982.
The change, which has been approved

) by more than two-thirds of the

producers in the market, is necessary to
reflect current marketing conditions and
to assure continued orderly marketing in
the area.

EFFECTIVE DATE: March 1, 1983,

FOR FURTHER INFORMATION CONTACT:
Maurice M. Martin, Marketing
Specialist, Dairy Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, Washington, D.C. 20250,

.202-447-7183. ¢

SUPPLEMENTARY INFORMATION: This
administrative actiontis governed by the
provisions of Sections 556 and 557 of
Title 5 of the U.S. Code and, therefore, is
excluded from the requirements of
Executive Order 12291.

Prior documents in this proceeding:

Notice of Hearing: Issued November
19, 1982, published November 26, 1982
(47 FR 53395).

Emergency Final Decision: Issued
February 8,1983, published February 14,
1983 (48 FR 6545).

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of .

the said previous findings and -

determinations are hereby ratified and
affirmed, exceptinsofaras such findings
and determinations may be in conflict
with the findings and determlnatlons set
forth herein. .

(a) Findings upon the baszs ‘of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1837, as amended (7
U.S.C. 601 et Seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900), a public hearing was held
upon certain proposed amendments to
the tentative marketing agreement and
to the order regulating the handling of -
milk in the‘Great Basin marketing area.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby:amended,'

and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the

Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area, and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome niilk, and be in the

- public interest; .and

(3) The said order as hereby amended
regulates the handlingof milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

(b) Additional findings. 1t is necessary
in the public interest to make this order
amending the order effective not later
than March 1, 1983..Any delay beyond
£hat date would tend to disrupt the
orderly marketing of milk in the
marketing area. .

The provisions of this order are
known to handlers. The decision of the
Assistant Secretary containing all
amendment provisions of this order was
issued February 8, 1983 (48 FR 6545). The
changes effected by this order will not
require extensive preparation or
substantial alteration in method of
operation for handlers. In view of the
foregoing, it is hereby found and
determined that good cause exists for
making this order amending the order
effective March 1, 1983, and that it
would be contrary to the public interest
to delay the effective date of this order
for 30 days after its publication in the
Federal Register. (Sec. 553(d),
Administrative Procedure Act, 5 U.S. C
551-559).

(c) Determinations. Itis hereby -
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in section.8¢(9) of the Act) of
more than 50 percent of the miltk, which
is marketed within the marketing .area,
to sign a proposed marketing agreement,
tends to prevent the effectuation of the
declared policy of the Act;

(2) The issuance of this order,
amending the order, is the only practical
means pursuant to declared policy of the
Act of advancing the interests of
producers as defined in the respective
orders; and
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(3) The issuance of the order
amending the order is approved or
favored by at least two-thirds of the
producers who during the determined
representative period were engaged in
the production of milk for sale in the

‘marketing area.

List of Subjects in 7 CFR Part 1136

Milk marketing orders, Milk, Dairy
products.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, the
handling of milk in the Great Basin

marketing area shall be in conformity to

and in compliance with the terms and
conditions of the aforesaid order, as
amended, and as hereby further
amended as follows:

PART 1136—MILK IN THE GREAT
BASIN MARKETING AREA

1. Section 1136.7 is revised to read as
follows:

§1136.7 Pool plant.

Except as provided in paragraph (d) of
this section, “pool plant” means:

(a) A fluid milk plant, other than a
plant specified in paragraph (b) of this
section, from which not less than 50
percent in any month of September
through February, not less than 45
percent in any month of March and
April, and not less than 40 percent in
any month of May through August of the
fluid milk products, except filled milk,
approved by a duly constituted health
authority for fluid consumption that are
physically received at such plant
(excluding milk received at such plant -
from other order plants_or dairy farms
which is classified in Class III under this
order and which is subject to the pricing
and pooling provisions of another order
issued pursuant to the Act) or diverted
therefrom as producer milk to a nonpool
plant pursuant to § 1136.13 are disposed
of as route disposition, and not less then
15 percent of such receipts are disposed
of as route disposition in the marketing
area.

(1) For the purpose of determining the
qualification pursuant to this paragraph
-of a fluid milk plant pursuant to § 1136.5
(a) or (b) operated by a cooperative
association, producer milk which such
cooperative association causes to be

- delivered to the pool plant of another
handler or diverted therefrom shall be
included with receipts of producer milk -
at such cooperative’s plant and the
quantity of such milk assigned to Class I
pursuant to § 1136.45(d) shall be

included as route disposition from such
cooperative's plant;

(i) If such a cooperative association
operates more than one fluid milk plant
as defined in § 1136.5(a), such producer
milk and Class I milk shall be included
in the computation for whichever plant
the cooperative association requests in
writing to the market administrator; and

(ii) If no such written requgst is made,
such producer milk and Class I milk

"shall be prorated among the plants; and

{2) If a handler operates more than
one fluid mitk plant, the combined
receipts and fluid milk products
disposition, except filled milk, of any
such plants may be used as the basis for
qualifying the respective plants pursuant
to the preceding computations specified
in this paragraph if a handler in writing
so requests the market administrator.

(b) A fluid milk plant that meets the
following conditions:

(1) The plant is located in the
marketing area;

(2) The plant has route disposition,
except filled milk, during any month of
September through February of not less
than 50 percent, during any month of
March and April of not less than 45
percent and during any month of May
through August of not less than 40
percent, of the fluid milk products,
except filled milk, approved by a duly

*constituted health authority for fluid
consumption that are physically
received at such plant (excluding milk
received at such plant from other order
plants or dairy farms which is classified
in Class IIl under this order and which is
subject to the pricing and pooling
provisions of another order issued
pursuant to the Act) or diverted
therefrom as producer milk to a nonpool
plant pursuant to § 1136.13, and

(3) The principal activity of such plant
is the processing and distribution of
aseptically processed fluid milk .
products. .

(c) A fluid milk plant from which
during the month fluid milk products,
except filled milk, equal to not less than
50 percent of the total receipts at the
plant from dairy farmers meeting the
inspection requirements described in
§ 1136.12, milk diverted pursuant to
§ 1136.13 by the handler operating the
plant and other fluid milk products,
except filled milk, qualified for
distribution for fluid consumption
received at the plant are shipped to a
plant described in paragraph (a) or (b) of
this section: Provided, That a plant
which so qualifies in each of the months
of August through January as a pool
plant shall be a pool plant in each of the
following months of February through

July unless the operator requests in

" written notite to the market

administrator that such plant not be a.
pool plant, such nonpool status to be
effective the first month following such
notice and thereafter until the plant
qualifies as a pool plant on the basis of
shipments.

(d) The term *pool plant” shall not
apply to the following plants:

(1} A producer-handler plant;

. (2) An exempt plant; and

(3) Any plant described in paragraph
(d)(3) (i) or (ii) of this section shall be
exempt from paragraph (a) or (c) of this
section, unless the Secretary determines
otherwise, if it would be fully regulated
subject to the classification and pooling '
provisions of another order issued
pursuant to the Act if not so subject to
this part:

(i} Any plant from which there is less
route disposition, except filled milk, in
the Great Basin marketing area than in
the marketing area regulated pursuant to
such other order if not so subject to this
part; or

(i) Any plant during the months of
February through July which qualifies as’
a pool plant only pursuant to the proviso
of paragraph {c} of this section.

§ 1136.76 [Amended]
2. In § 1136.76({b)(1)(iii), the reference
to "'§ 1136.7(b)" is changed to
"§ 1136.7(c).” .
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Effective date: March 1,1983.
Signed at Washington, D.C., on February
23, 1983.
C.-W. McMillan,
Assistant Secretary, Marketing and
Inspection Services. -
[FR Doc. 83-5163 Filed 2-28-83; 8:45 am]
BILLING CODE 3410-02-M

Rural Electrification Administration

7 CFR Part 1701
Incor’p{arations by References

CFR Correction

The list of Materials Approved for
Incorporation by Reference in the
Finding Aids section of 7 CFR Parts
1500-1899, revised as of January 1, 1982,
erroneously omitted REA Bulletin 300-5,
General Funds, 8/69. This bulletin will
be listed in the January 1, 1983, edition.

BILLING CODE 1505-01-M
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DEPARTMENT OF THE TREASURY
Comptroller of the Currency

12CFRPart 1
[Docket No. 83-9]

Eligibility of Securities for Purchase,

Dealing in Underwriting and Holding

by National Banks; Rulings Issued by
the Comptroller

AGENCY: Comptroller of the Currency,
Treasury. .
ACTION: Notice of rulings.

summaRY: The ‘Comptroller is publishing
investment securities rulings iseued in
1982 that are considered to be of
significant public interest. The rulings
are izsued to advise barzkson the
application of federal banking law and
regulations to securities which the bank
holds, cr desires to purchase, dealin or
underwrite.

EFFECTIVE DATE: The rulings became
effective when ariginally issued ‘in letter
form. The date of issuance is indicated
in parentheses at‘the end of each ruling.
FOR FURTHER INFORMATION CONTACT:
Radcliffe Park, Assistant Director, Legal
Adpvisory Services Division, Comptroller
of the Currency, Washington, D:C. 20219.
(202) 447-1880.

SUPPLEMENTARY INFORMATION: On
December 26, 1979, the Comptrolier
discontinued the codification of
individual investment securities rulings
in 1.2°CFR Part 1, 44 FR 76263. However,
the Comptroller determired that certain
individual rulings issued during the year
beginning in December 1978, but rot
theretofore published in the Federal
Register were sufficientfly significant to
warrant their publicafion, 45 FR 8934
(February 11, 1980). He has made the
same determination with respect to
rulings issued during 1980, 46 FR 16240
(March 12,1981); 1981, 47 FR 18323
(April 29, 1982); and 1982,

The rulings in question were issuedin
response to specific requests from banks
or bank counsel made in accordance
with12‘CFR 1.9 relating o the
application of federal banking law and
regulations, to securities which the bank
holds, or desires to purchase dealin, or
underwrite.

List of Subjects in 12 CFR Part 1

National banks, Investment securities.

These rulings are numbered in
sequence to those published earlier in
order to facilitate future réferences.

Sec.

506 lndustry—Urhan Development Agency
Tax Allocation Bands {California).

507 Military Sealift:-Command Bonds.

506 Industry-Urban Development
Agency Tax Allocation Bonds
(California).

(a) Request. Ruling on the $65,000,000 °
Civic-Recreational-Industrial Project No.
1, Bubordinate Tax Allocation Bonds,
Issue of 1982 (*Project 1 bonds™), and
the $10,000,000 Transportatian-
Distribution-Industrial Project No. 2,
Subordinate Tax Allocation Bonds,
Issue of 1982 (“Project 2 bonds"), of the
Industry Urban-Development Agency
(“Agency™) of the ‘City of Industry, Los
Angeles County, California {“City"”). You
inquired whether these bonds are
eligible for underwriting, dealing in,
unlimited purchase and holding by
national banks under paragraph seventh
of 12 U.S.C. 24.

(b}(1) Opinion. The agency is a public
body, corporate .and potlitic, established
by the City pursuant to the Community
Redevelopment Law of California. CAL.
HEALTH AND SAFETY CODE, Div. 24,
Part 1 (West. Cum. Supp. 1982}. It does
not have the power to levy taxes, butit
has the authority to acquire, develop as
a building site, administer and sell or
lease property, the right to accept
financial assistance and the power to
issue bonds, notes or other evidences of
indebtedness, and-expend therr

y

proceeds.

(2) Project 1 bonds and Pro]ex:iz
bonds are payable from property taxes
collected in ‘Project 1 and Project 2,
respectively, based upon any increase
over the1971-72 assessed valuation. As
these tax revenues are frrevocably
pledged by the Tity for the payment of
the bonds, it was your opinion that the
bonds qualify as indirect general

- obligations of the City under 12 CFR

1.3(g).

{3) The California Constitution, in
Article XVI, section 18, provides that
upon the enactment of enabling

legislation by the State Legislature, the

assessed valuation of property may be
frozen at-a point in time {*'frozen base")
and any ad valorem taxes levied on any
increase in the assessed valuation of
such property [“tax increment
revenues’'} may be pledged by a
redevelopment agency to the payment of
its indebtedness. The California
Legislature has-enacted the enabling
legisiation to activate this financing
mechanism. CAL. HEALTH AND
SAFETY CODE sectivns 33570-33679
(West Cum. Supp. 1982). Specifically, in
Section 336870 ©f the Health and Safety
Code, the California Legislature has
provided [a)that the redevelopment
plan may provide for a frozen base and
the generation of tax increment
revenues and (b) that tax increment
revenues shall be paid into a special

fund of the relevant redevelopment
agency and used by it to pay the
principal of and interest on its
indebtedness. In section 33671, the- ..
Legislature authorizes, the
redevelopment agency to pledge tax
increment revenues to the payment of its
indebtedness. In section 33675, the
Legislature has directed the County
auditor or other officer responsible for
the payment of ad valcrem taxes
collected by the County for the account

- of local taxing entities, to pay to the

relevant redevelopment agency that
portion of the tax increment revenues
required for the payment of its
indebtedness.

{4) The amcunt of available tax
increment revenues obviously depends
on the property assessments and -
property taxes in the relevant area. As a
result of Proposition X111, which-was
adopted in the Califcaria general
primary election on June 86,1978, the
Califarnia Constitution was amended to
restrict the taxing power of California
public agencies. Consequently, Section 1
of Article XIlA of the California
Constitution now limits the maximum ad
valorem tax on real property to 1% of
full cash value to be zollected by the
counties and apportioned accarding to
law. Section.2 of Article XXIIA defines
“full caeh value! 1o mean “the county
assessor's valuation of real property as
shown an the 1975-76 tax bill under ‘full
cash value’ or, thereafter, the appraised
value uf real property when purchased,
newly zonstructed, or a:change in
ownership has occurred after the 1975
assessment.” The full cash value may be
adjusted annually to reflect inflation at
a rate not to exceed 2% per year, or
reduction in the vonsumer price index or
comparatle local data, or reduced in the
event of declining property value caused
by damage, destruction or other factors.
However, the California Taxand
Revenue Code implemerting this part of
the Constitution:does not require that
such inflationary increases be made
automatically to:the assessed value.

(5) 12 CFR 1.3(3) provides in partas
follows:

* * * [t]he phrase "general obligation of
any State or any political subdivision
thereof’ means an obligation supported by
the full faiih and creditof an vbligor
possessing general powers ol taxation,
including property taxation. }tindludes an
obligation payable from a special fund or by
an obligor not possessing general powers of
taxation, when an:obligor possessing general
powers of taxation, including property
taxation, hasunconditionally promised to
make payments into the fund or otherwise -
available Tor thre payment of the obligation of
amounts which {together with any other
funds available far the purpose) will be
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sufficient to provide for all required
payments in connection with the obligation.

(c)(1) Ruling. As discussed above, in
this case, the Constitution and the laws
of California require the County of Los
Angeles to deposit the tax increment
revenues with the Agency, and the .
Agency has pledged these revenues for
the payment of the bonds. Consequently,
if the revenues pledged in this manner
are sufficient for the payment of the
bonds, the bonds would qualify as
indirect general obligations under
§1.3(g) for underwriting, dealing in, and
unlimited purchase by national banks.

(2) Based on our review of the
applicable law and the other available
materials, it appears that revenues have
not been pledged in the amount which
would meet the requirements of 12 CFR
1.3(g). Consequently, it is our conclusion
that neither Project 1 bonds nor Project 2
bonds qualify as indirect general
obligations for underwriting, dealing in,
and unlimited purchase by national
banks under12 U.S.C. 24(Seventh).
(Letter dated August 17, 1982.)

507 Military Sealift Command Bonds.

(a) Request. Ruling on the eligibility of
proposed Military Sealift Command
Bonds for purchase, dealing in,
underwriting and unlimited holding by
national banks under 12 U.S.C. 24 and
by state banks that are members of the
Federal Reserve System under 12 U.S.C.
335. The bonds are proposed to be
issued to provide long-term financing for
the construction or acquisition and
conversion of vessels that will be
‘chartered by the Military Sealift
Command (“MSC") of the Department of
the Navy.

{b}(1) Opinion. The Attorney General
of the United States, in an opinion dated
June 20, 1972, addressed to the General
Counsel of the Department of the Navy,
concluded that obligations incurred by
the MSC under bare boat charter
agreements similar to that involved in
the instant case are authorized by the
statutory scheme cited in the opinion
and are valid and binding general
obligations of the United States, -
enforceable in accordance with their
terms and secured by the full faith-and
credit of the United States.

(2) As was the case with respect to
the'1972 bare boat charters, the instant
agreement to charter requires that the
Comptroller of the MSC certify that
sufficient unobligated funds are
available in the Navy Industrial Fund to
cover obligations under the agreement
as well as requiring an opinion of the
General Counsel of the Department of
the Navy that these are valid and
binding general obligations secured by

the full faith and credit of the United
States.

(c) Ruling. If the proposed Time
Charter and Agreement to Charter are
executed, and the opinion of the General
Counsel of the Department of the Navy
is rendered, it appears that the instant
charter will be in accord with the 1972
opinion of the Attorney General. In that
case, it would be our conclusion that the
Military Sealift Command Bonds are
obligations of the United States and are
eligible for purchase, dealing in,
underwriting, and unlimited holding by
national banks under 12 U.S.C. 24
(Seventh) and by state member banks
under 12 U.S.C 334. (Letter dated
September 23, 1982.)

Dated: February 18, 1983.
C. T. Conover,
Comptroller of the Currency.

[FR Doc.83-5136 Filed 2-26-83; 8:45 am)
BILLING CODE 4810-33-M

12CFR Part 5
[Docket No. 83-8]

Rules, Policies and Procedures fdr
Corporate Activities

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Final rule.

SUMMARY: In order to incorporate .
provisions of the Garn-St Germain
Depository Institutions Act of 1982 (Act)
and as a part of the ongoing Corporate
Activities Review and Evaluation
(CARE) Program, the Office of the
Comptroller of the Currency (Office) is
amending its policy statements and
procedures concerning proposed
corporate titles and change of corporate
titles. The Act has eliminated the
requirement that the Office approve the
proposed title of a new national bank
and any change of a national bank’s
corporate title. However, a bank must
still notify the Office of a change in title.
This final rule sets forth the procedure
by which an existing national bank can
change its title. A technical change to

§ 5.20 concerning titles for new national
banks is also made.

EFFECTIVE DATE: March 31, 1983.

FOR FURTHER INFORMATION CONTACT:
Joseph W. Malott, Policy Analyst, Bank
Organization and Structure (202) 447-
1184, or Brenda Curry, Legal Advisory
Services Division {202) 447-1880, Office
of the Comptroller of the Currency, 490
L’Enfant Plaza East, S.W., Washington,
D.C. 20219, Information also may be
obtained from the Regional Director of
Corporate Activities in any OCC
Regional Office.

SUPPLEMENTARY INFORMATION: Section
405 of the Act (Pub. L. 97-320) amended
12 U.S.C. 22 and 12 U.S.C. 30 by deleting
the requirement that the Office approve
the proposed corporate title of a new
national bank and any change of a

- bank’s corporate title. As a result, the

Office will no longer review a proposed
or new bank name for similarity to the
names of other depository institutions.
Titles of national banks must still
include the word “National.”
Abbreviations such as “N.A.” are not
acceptable for an official title.

The Act deletes the requirement that
the Office approve the title of a newly
chartered national bank. Section
5.20(c)(4){v) is modified to reflect that
amendment. Organizers of a national
bank still must include the proposed
corporate title in the charter application
to the Office, together with the other
specific information listed in 12 U.S.C.
22,

‘The Act amends 12 U.S.C. 30 to
provide that any existing national bank
may change its title upon written notice
to the Office. Section 542 is revised to
require a national bank to submit
written notice to the appropriate District
Office prior to changing its title. The
notice should contain the old and new
titles and effective date of the title
change. If a bank’s articles of
association contains its title, the articles
of association must be amended to
effect the title change and a certified
copy of the amendment must be sent to

. the District Office for forwarding to the

Washington Office. The copy of the
amendment to the articles of association
will suffice as written notice if it
includes the old and new names and the
effective date of the title change.

The Office will no longer review new
titles to determine if they are sufficiently
dissimilar from existing titles. A
national bank that wants to protect its
proprietary interest in its corporate title
may wish to consult legal counsel to
determine whether protection is
available under state or Federal law.
Further, banks may wish to seek legal
counsel prior to a title change to
determine whether a proposed title
could be challenged.

Banks changing their corporate titles

. are no longer required to pay a fee, file

an application, or publish the title
change in a newspaper. Further, the

" Office will not issue a certificate for a
change in title. '

Adoption Without Notice and Comment

The Office has found that notice and
public procedure concerning this
rulemaking is unnecessary and contrary
to the public interest. This rulemaking
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adopts those statutory changes made by
the Act and alleviates an expensive,
time-consuming regulatory procedure.
These results are beneficial and a delay
in their implementation would be
contrary to the public interest.

Regulatory Flexibility Act Analys_ié

Because the Office has found that
notice and public procedure concerning
this rulemaking are unnecessary and
contrary to the public interest, the
provisions of the Regulatory Flexibility
Act are not applicable. The Act does not
apply when an agency is not required to
issue a notice of proposed rulemaking
under 5 U.S.C. 553 or any other statute.
The amendments ease the application of
existing regulations. The effect of the
. amendments is beneficial rather than
adverse, and small entities will share
the benefits of the amendments equally
with larger institutions.

Regulatory Impact Analysis

The Office has determined that the
amendments do not constitute a major
rule within the meanirg of Executive
Order 12291. The amendments ease
burdens imposed by regulations. The
amendments will not have an annual
effect on the economy of $100 million or
more, will not affect costs or prices for
consumers, individual industries,
government agencies or geographic
regions, and will not have an adverse
effect on competition, employment,
investment, productivity, or the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets,

List of Subjects in 12 CFR Part 5

National banks, Administrative
procedure and practice.

Authority and Issuance

Accordingly, 12 CFR Part 5 is
amended as follows:

PART 5—[AMENDED)

1. The authority citation for PART 5—
RULES, POLICIES, AND PROCEDURES
FOR CORPORATE ACTIVITIES—reads
as follows:

Authority: 12 U.S.C. 1 et seq.

2. Section 5.20 is amended by revising
(c)(4)(v) to read as follows:

§ 5.20 Organization of a national bank.

b d * * * -
[c) * h *
(4) * * *®
(v) Choice of corporate title. The’

name of the proposed bank shall include

the entire word “National.”
* * * * *

3. Section 5.42 is revised to read as
follows:

§5.42 Change of corporate title.

(a) Authority. 12 U.S.C. 21a and 30.

(b) Rules of general applicability.
Sections 5.8, 5.9, 5.10 and 5.11 do not
apply to this section.

(c) Policy. Any national banking

.association may change its title (name)

upon written notice to the appropriate
District Office provided the new title
includes the entire word “National.”

(d) Procedure. A bank that desires to
change its title must submit written
notice to the appropriate District Office
prior to the title change. The notice shall
include the old and new titles, the
effective date of the change and, if
required under paragraph (e) of this
section, a certified copy of the

. amendment to the articles of

association. The certified copy of the
amendment will suffice as written notice
if it includes all of the required notice
information,

(e) Amendment to the articles of
association. If a bank's title is in its
articles of association, a change of title
requires an amendment to the articles of
association. 12 U.S.C. 21a requires that
amendments to the articles of
association be approved by the
shareholders owning a majority of the
voting stock.

(f) Fees. None.

(g) Forms. None.

Dated: February 3, 1983.
C. T. Conover,
Comptroller of the Currency.

[FR Doc. 83-§127 Filed 2-28-83; 8:45 am]
BILLING CODE 4810-33-M

FED.ERAL HOME LOAN BANK BOARD

12 CFR Parts 544, 563, and 563b
[No. 83-91]

Amendments Relating to Charters of
Federal Associations, Mutual Capital
Certificates, and Conversion From
Mutual to Stock Form

Dated: February 18, 1983,

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

suMMARY: The Federal Home Loan Bank
Board (“Board”) is adopting
amendments to its mutual-to-stock
conversion regulations to lengthen the
maximum period for establishment of
the record date for the special meeting
held to vote on the plan of conversion
from 50 days to 60 days prior to the date
of the meeting; to make certain technical

amendments to its regulations on the
use of summary proxy statements; and
to permit preferred stock issued in
exchange for mutual capital certificates
in a conversion to have priority rights
upon liquidation over the rights
established for accountholders in the
liquidation account. The Board also is
adopting conforming amendments to its
Federal mutual association charter
regulations, and it is amending its
mutual capital certificate regulations to
permit the exchange of mutual capital
certificates for preferred stock. The
purpose of the amendments is to clarify
the use of the summary proxy statemient,
and to permit converting institutions
with outstanding mutual capital
certificates more flexibility in
structuring their conversions.

EFFECTIVE DATE: February 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Harry M. Zimmerman, Jr., Associate
General Counsel and Director, Division
of Securities and Corporate Analysis,
Office of General Counsel, (202) 377-
6459, or ]. Larry Fleck, Deputy Director,
(202) 377-6413, Federal Home Loan Bank
Board, 1700 G Street, NW., Washington,
D.C. 20552,

SUPPLEMENTARY INFORMATION: On
February 10, 1983, the Board adopted
amendments to its mutual-to-stock
Conversion Regulations, 12 CFR Part
563b, which provided for the use by
converting institutions of a summary
proxy statement in connection with the
special meeting of mutual association
members held to vote on the plan of
conversion. Board Resolution No. 83-74
(February 10, 1983); 48 FR 7432; February
22, 1983. The Board today is adopting
additional amendments of a technical
nature to § 563b.3(d)(14)(i) to clarify that
the last date on which the summary

"proxy statement is mailed shall be
‘deemed the date on which notice of the

meeting is given for purposes of

§ 563b.6(c), provided that the special
meeting shall be held not less than 20
days after the last date the supplemental
information statement is mailed to
requesting members. In addition,
because the use of a summary proxy
statement will extend the proxy
solicitation period, the Board is
amending § 563b.6(d) to lengthen the
maximum period for establishment of
the record date from 50 days prior to the
meeting to 60 days, and adding new "

§ 544.2(j) to its Federal Regulations and
new § 563b.3(b) to.its Conversion
Regulations to confirm that the
provisions of the Conversion
Regulations supersede all inconsistent
provisions of the charter and bylaws of
a Federal association converting to
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stock form. The Board also is amending
Items 8(h)(4) and 17 of Form PS under
Part 563b to provide that converting
institutions are not required to attach a
copy of the plan of conversion to the
proxy statement or the supplemental
information statement if they provide
members with a postage-paid postcard
or other written communication to
request a copy of the plan of conversion
within a specified period.

The Board's mutual capital certificate
regulations provide in § 563.7-4(1){2)(ix)
that mutual capital certificates shall not
be convertible into any account,
security, or interest. The principal
purpose of this provision is to prohibit
the conversion of mutual capital
certificates into common stock in a
conversion. Upon further consideration,
however, the Board is of the view that
the conversion of mutual capital
certificates into preferred stock of a
converted institution having
substantially the same rights,
preferences, and benefits as the mutual
capital certificates would not be
detrimental to the conversion process.
Therefore, the Board is amending
§ 563.7—4 to provide that mutual capital
certificates may be exchanged for
preferred stock in connection with a
conversion. In addition, the Board is
amending § 563b.3(f)(3) to provide that,
upon the complete liquidation of the
converted institution, and prior to the
liquidation distribution to qualifying
members from the liquidation account, a
liquidation distribution may be made
with respect to preferred stock issued in
exchange for mutual capital certificates
issued by the institution prior to the
conversion. This would presezve the
relative liquidation priorities established
at the time the mutual capital
certificates were issued.

Regulatory Flexibility Act Certification

Although the regulations promulgated
herein have not been proposed for
public notice and comment, pursuant to
Section 3 of the Regulatory Flexibility
Act, Pub. L, No. 86-354, 94 Stat. 1164
(September 19, 1980), the Chairman
certifies that the amendments will not
have a significant impact on a
substantial number of small entities. The
regulations clarify existing regulations
designed to reduce paperwork and
costs. Moreover, the amendments will
permit a converting institution with
outstanding mutual capital certificates
more flexibility in its conversion.

. Because it is in the public interest to
as expeditiously as possible clarify
existing regulations, and to permit the
flexibility afforded by the ability to
convert mutual capital certificates to
preferred stock, the Board has

determined that the offering of a notice
and comment period pursuant to 12 CFR
508.11 and 5 U.S.C. 553(b) and the 30-
day delay of effective date following
publication of the regulations pursuant
to 12 CFR 508.14 and 5 U.S.C. 553(d) is
unnecessary.

List of Subjects in 12 CFR Parts 544, 563
and 563b

Savings and loan associations.

Accordingly, the Board hereby
amends Part 544 of Subchapter C, and.
Parts 563 and 563b of Subchapter D,
Chapter V of Title 12, Code ¢6f Federal
Regulations, as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 544—CHARTER AND BYLAWS

1. Add new paragraph (j) to § 544.2 as
follows:

§ 544.2 Amendment of charters.
* * * - * * ’

(i) The provisions of Part 563b of this
Chapter shall supersede all inconsistent
charter and bylaw provisions of
Federally chartered associations
converting to the stock form.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION'

PART 563—MUTUAL CAPITAL
CERTIFICATES

2. Revise paragraph (ix) ¢f § 563.7-
4(1)(2) as follows:

§ 563.7-4 Mutual capital certificates.
* * * w* *

(1) Requirements as to mutual capital
certificates. * * * )

(2) Legal requirements. Mutual capital
certificates issued pursuant tg this
section ghall: * * *

(ix) Not be convertible into any
account, security, or interest, except that
mutual capital certificates may be
surrendered in exchange for preferred
stock issued in connection with the
conversion of the issuing institution to
the stock form pursuant to Part 563b of
this Subchapter, pravided that the
preferred stock shall have substantially
the same voting rights, designations,
preferences and relative, participating
optional, or other special rights, and
qualifications, limitations, and
restrictions, as the mutual capital
certificates exchanged for the preferred
stock. - :

»* * * * *

PART 563b—CONVERSIONS FROM
MUTUAL TO STOCK FORM

3. Amend § 563b.3 by: Revising
paragraphs (d)(14)(i) (a), (b) and (c});

revising the first two sentences of
paragraph (f) (3); and adding new
paragraph (k); as follows:

§ 563b.3 General principles for
conversions.
* * ® * *

(d) Optional provisions in plan of
conversion. * * *

(14) Summary proxy statement. That:
(i} The proxy statement required by
§ 563b.6(c) may be in summary form,
Provided:

(a) A statement is made in bold-faced
type on the notice to members required
by § 563b.6(c) that a more detailed
description of the proposed transaction
may be obtained by returning an
attached postage-paid post-card or other

-written communication requesting a

supplemental information statement
which, together with the summary proxy
statement, complies with the
requirements of Form PS.

(b) The last date on which the
summary proxy statement is mailed to
members will be deemed the date on
which notice is given for purposes of
§ 563b.6(c). Without prior approval by
the Board, the special meeting of
members shall not be held less than
twenty days after the last date on which
the supplemental informaticn statement
is mailed to requesting members.

(c) The supplemental information
statement required to be furnished to
members pursuant to paragraph
(d)(24)(i)(a) of this section may be
combined with Form OC, if the
subscription offering is commenced
concurrently with or during the proxy
solicitation period pursuant to
paragraph (d}(1) of this section.

* * * * *

(f) Liguidation account. * * *

(3) In the event of a complete
liquidation of the converted insured
institution {and only in such event), each
eligible account holder and
supplemental eligible account holder
shall be entitled to receive a liquidation
distribution from the liquidation azcount
in the amount of the then-cu-rent
adjusted subaccount balances for
savings accounts then held, before any
liquidation distribution may be made
with respect to capital stock, except
with respect to preferred stock issued in
exchange for the surrender at the time of
the conversion of mutual capital
certificates issued by the institution
prior to conversion. Preferred stock
issued in exchange for mutual capital
certificates may receive distributions in
liquidation prior to those with respect to
the liquidation account to the same

.extent that the holders of the mutual

capital certificates would have been
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entitled to priority over the residual

rights of depositors had the institution

not been converted as of the date of
-liquidation. * * *

(k) Priority of regulations. The
provisions of this Part shall supersede
all inconsistent charter and bylaw
provisions of Federally chartered
associations converting to the stock

form.
* * * * *

4. Revise paragraph (b) of § 563b.6 as
follows: -

§ 563b.6 Vote by members.

* * * * *

(b) Determining members eligible to

. vote. The record date for determining
those members eligible to vote at the
meeting called to consider a plan of
conversion shall not be more than 60 nor
less than 10 days prior to the date of
such meeting, without prior approval of
the Board, unless State law requires a

different voting record date.
* * * * *

5. Revise Items 8(h) (14) and 17 of
Form PS, following § 563b.9 and Form
AC, as follows:

FORM PS

* * * * *

Item 8. Description of the Plan of Conversion.
* * *, * *

(h) * * W

(4) state that the plan of conversion is
attached as an exhibit to the proxy statement
{or will be made available on request) and
should be consulted for further information.

* * * * *

Item 17. Attachments.

There shall be attached to the proxy
statement distributed to association members
and others a copy of the applicant’s plan of
conversion as approved by the Corporation
unless the following procedure is observed.
The association may in the alternative set
forth in the proxy statement that the plan of
conversion will not be provided unless the
- recipient so requests by returning within a
specified period a postage-paid postcard or
other written communication.

* * * * *

(Sec. 409, 94 Stat. 160. Secs. 402, 403, 407, 48
Stat. 1256, 1257, 1260, as amended (12 U.S.C.
1728, 1730). Sec. 6A, 47 Stat. 727, as amended
by sec. 1, 64 Stat. 256, as amended: sec. 17, 47
Stat. 736, as amended (12 U.S.C. 1464) as
amended by Pub. L. 72-320; Reorg. Plan No. 3
of 1947, 12 FR 4891, 3 CFR, 194348 Comp., p. -
1071) i .

By the Federal Home Loan Bank Board.
J. ). Finn,
Secretary.
[FR Doc. 83-5152 Filed 2-28-83; 8:45 am]
BILLING CODE 6720-01-M

12 CFR Parts 552, 561, and 563
[No. 83-90-A) s

Industry Conflicts of Interest;
Limitations on Loans to One Borrower

Dated: February 18, 1983.
AGENCY: Federal Home Loan Bank
Board.
ACTION: Final rule.

SUMMARY: The Federal Home Loan Bank
Board (“Board”) is adopting
amendments to its regulations on -
industry conflicts of interest and
limitations on loans to one borrower,
This action changes regulations
regarding: (1) When a partnership will
be deemed an “affiliated person” of an
insured institution; (2) when a loan to a
partnership will be attributed to its
limited partner, and vice-versa, for
purposes of limitations on loans to one
borrower; (3) the percentage of an
institution's board of directors that may
be salaried officers or employees or live
outside the institution’s normal lending
territory; and (4) reporting requirements
for insured institutions that are wholly
owned by holding companies. It also
withdraws a proposal regarding
prohibited fees and kickbacks relating to
services of an insured institution. These.
changes are intended to make the
regulations more effective, to alleviate
compliance burdens, and to update the
regulations in view of the significant
changes in the economy and in the
powers and activities of insured
institutions.

EFFECTIVE DATE: February 18, 1983.

FOR FURTHER INFORMATION CONTACT:
Michael D. Schley, Attorney (202-377-
6444), Office of General Counsel,
Federal Home Loan Bank Board, 1700 G
Street, NW., Washington, D.C. 20552,
SUPPLEMENTARY INFORMATION: On
September 30, 1982, the Board proposed
to revise substantially its regulations .

.relating to conflicts of interest at

institutions insured by the FSLIC (see 47
FR 44334, Oct. 7, 1982). The stated
purposes of the proposed revision were
to make the regulations more effective,
to alleviate compliance burdens, and to
update the regulations in view of the
significant changes in the economy and
in the powers and activites of insured
institutions since the enactment of the
regulations in 1976,

The proposed rules issued in
September included both major

‘revisions of regulations relating to

transactions involving affliated persons
and minor but significant changes to
regulations defining the term “affiliated
person,” limiting loans to one borrower,
prescribing the composition of an

institution's board of directors, and

-prohibiting fees and kickbacks in certain

circumstances. A total of 207
commenters responded to the proposal,
representing insured institutions (166),
law firms (20), thrift trade associations
{11), and others (10). The response was
mixed: many of the Board’s specific
proposals were supported almost
unanimously, while other proposals
generated strong opposition. In addition,
many suggestions for further changes to
the regulations were received.

After careful consideration of the
comments received and the issues
involved, the Board has decided to treat
the subject matter of its proposal in two
separate resolutions issued today.
Issues on which there was little
disagreement among commenters—i.e.,
what type of insider's interest in a
partnership should render the
partnership an “affiliated person”
subject to conflict-of-interest
regulations, a related issue regarding
attribution of loans to partnerships for
purposes of the limitations on loans to
one borrower, the composition of an
institution’s board of directors, and the
prohibition of fees and kickbacks
relating to services rendered by an
ingtitution——are treated in this final rule.
A separate resolution of this date and
published elsewhere in this issue of the
Federal Register sets forth revised
proposals relating to issues that
generated less agreement: the
appropriate treatment of transactions of

.an institution involving its affiliated

persons, and the elimination of Form AR
reporting requirements.

Definition of “Affiliated Person™:
Limitations on Loans to One Borrower

In its action of September 30, the
Board proposed to change its rules in
§ 561.29 (12 CFR 561.29) regarding when
a partnership would be deemed an
“affiliated person” subject to
restrictions in the conflict-of-interest
regulations. Currently, any partnership
of which one of the partners is also a
director, officer, or controlling person of
an insured institution is considered an
“affiliated person” of the institution. The
Board proposed to change this rule so
than an insider of an institution who is a
limited partner with less than a ten-
percent interest in the partnership’s
profits would not cause the partnership
to be an affiliated person. The Board
reasoned that thig rule would be
consistent with the rule that an insider's
ownership of less than ten percent of a
class of equity securities should not
result in the insider being treated as an
affiliate of the corporation, because
limited partners, like stockholders, have



.
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limited liability and are not involved in
the firm's management. The ten-percent
ownership interest would have been -
determined by looking to the partner's
interest in partnership profits. A
corresponding amendment to treat
limited partnership interests like
stockholders’ interests was proposed for
the definition of “one borrower” in

§ 563.9-3 (12 CFR 563.9-3), the regulation
limiting loans to one borrower.

The comments received on these
proposals were generally favorable. A
few writers suggested that a five- or ten-
percent interest rule be adopted with
respect to general partners as well, since
many general partners with minimal
ownership interests assume no
management role. However, the Board
notes that many partnerships are
controlled by general partners having an
ownership interest of as little as one
percent. Because general partners, by
definition, have a right to engage in
partnership management and are liable
for partnership obligations, the Board
believes that an exclusion of minimal
general partner interests would be
inconsistent with the policies underlying
§§ 561.29 and 563.9-3.

It has come to the Board's attention
that an equity interest in a partnership
may be measured by more than an
interest in profits; ownership rights also
include, for example, the enjoyment of
tax benefits. The final regulations thus
refer simply to a ten-percent ownership
interest, determined on the basis of the
value of a limited partner’s contribution.
The term “contribution” is used in the
same sense as it is defined in section 101
of the Uniform Limited Partnership Act
(1976).

Some commenters suggested that the
attribution of loans to an from
partnerships and other firms for
purposes of loans-to-one-borrower
limitations should follow the approach .
set forth in proposed regulations of the
Comptroller of the Currency (see 47 FR
56862, Dec. 21, 1982), which look to
“direct benefit” and the existence of a
“common enterprise.” The board has
historically preferred a more objective
approach to loan attribution, believing
that specific criteria cause less
administrative burden than a case-by-
case analysis; however, the Board will
consider the desirability of a different
approach in connection with future
revisions to § 563.9-3.

The Board also takes this opportunity

to clarify a provision in § 563.9-3. The
existing regulation excludes from the
definition of “total balances of all

. outstanding loans” any “loan on the
security of * * * real estate the title to
which has been conveyed to a bona fide
purchaser of such real estate.” Since its

adoption in 1970, this exclusion has
been read to apply to assumed loans, -
but the lack of reference to assumption
has caused some confusion. The final

rule makes a technical amendmentto .

clarify the language.

Composition of an Insured Institution’s
Board of Directors

Section 563.33(a) of the Board's
regulations (12 CFR 563.33(a))
establishes guidelines regarding the
composition of an insured institution's
board of directors, one of which is that
at least two-thirds of the board should
not be salaried offiers or employees of
the institution, its subsidiary, or a
holding company affilitate. Failure to
comply with this guideline triggers Form
AR reporting requirements under
§ 563.45 (12 CFR 563.45). In September
the Board proposed to relax this
requirement so that only a majority of
the board could not be officers or
employees. A primary motivation for
this proposal was that this rule has
imposed a hardship on institutions
surviving mergers, which have many
legitimate reasons for offering
directorships and employment to
managers of acquired institutions. In
such cases, the two-thirds rule has in
effect required the addition of two
outside directors for every directorship
offered to a manager, resulting in unduly
large boards. )

Commenters generally favored the
proposed rule. One additional
suggestion was that the new rule apply

. only to institutions with a recent merger

history; however, it would not be easy to
develop an equitable rule based on
merger history, and the Board believes
the proposed majority rule will provide
an adequate safeguard against insider
control of boards of directors.
Accordingly, the Board is adopting the
amendment as proposed.

During the comment period it came to '

the Board’s attention that one aspect of
the guideline for insider composition of
a board of directors imposes a hardship
on institutions wholly owned by holding
companies. It is common for a holding
company to place its officers on the
board of directors of its wholly-owned
insured institution. As sole owner of the
stock of the institution, it can elect to the
board any persons that will implement
the policies of the holding company; the
fact that such directors may be officers
of the holding company thus does not
indicate undue insider influence on the
board. However, § 563.33(a}(2) has for
years treated officers of a holding
company affiliate as insiders who
should not exceed, together with officers
of the institution and its subsidiaries,
one-third of the board’s makeup. This

¢

requirement has caused many
institutions wholly owned by holding

.companies 1o go through the ritual of

preparing Form AR annually and
sending it to their one stockholder, the
holding company. The Board is now
amending § 563.33(a)(2) to prevent this
result. A corresponding technical )
amendment to § 552.10 (annual reports
to stockholders) (12 CFR 552.10) will
relieve wholly owned institutions from
the unnecessary requirement of mailing
annual reports to their holding

‘ companies.

The Board is also deleting a guideline

. for board composition that has become

obsolete in light of changes in the laws
governing insured institutions. Section
563.33(a)(1) currently suggests that a
majority of the directors of an insured
institution should live or work in the
normal lending territory of the
institution. This guideline became
insignificant when, in 1980, the
definition of “normal lending territory”
was broadened beyond the concept of a
local community. The guideline is
inconsistent with Title III of the Garn-St
Germain Depository Institutions Act of
1982, which eliminated the “local”
character of the operations of federally
chartered thrift institutions. Public
comment on this change is unnecessary
because the provision has become
meaningless, and would be contrary to
the public policy favoring prompt
implementation of new powers for
federally chartered institutions;
therefore, the Board is adopting this
amendment in a final action at this time.

Procurement Fees, Kickbacks, and
Unearned Fees

Section 563.40 of the Board's
regulations (12 CFR 563.40) currently
prohibits the receipt by an affiliated
person of procurement fees in
connection with a Joan from an insured
institution or its subsidiary, and restates
the prohibitions in subsections 8 (a) and
(b) of the Real Estate Settlement
Procedures Act of 1974 (“RESPA"™) (12
U.S.C. 2607 (a), (b)) regarding referral
fees and unearned fees to affiliated
persons for any real property loan made
by an insured institution or its
subsidiary. In the interest of updating its
conflict-of-interest regulations to reflect
the broader range of activities now
enjoyed by the industry, the Board
proposed in its September action to
extend these provisions to all services

" offered by insured institutions. The

Board now notes, however, that section
8 of RESPA has recently been the
subject of study within the legislative
and executive branches. Consequently,
the Board will refrain from action on the
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proposed amendment until further
notice.

Effective Date

Because the changes implemented by
this final rule all relieve existing
restrictions, the Board has determined
that the 30-day delay of effective date
following publication of the regulations
pursuant to 12 U.8.C. 553(d) and 12 CFR
508.11 is unnecessary.

Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act (5 U.S.C. Ch. 6), the
Board is providing the following
regulatory flexibility analysis:

1. Reasons, objective, and legal basis
underlying the rule. These elements
have been incorporated elsewhere into
the supplementary information
regarding the proposal.

2, Small entities to which the rule will
apply. The rule will apply only to
insured institutions.

3. Impact of the rule on small
institutions. The rule will not have a
disproportionate effect on small
institutions. Deregulatory aspects of the
rule will ease the compliance burden of
small institutions. The provisions are
designed not to interfere with legitimate
business opportunities; thus, it is
expected that the rule will have no
significant economic impact on a
substantial number of small entities.

4, Overlapping or conflicting federal
rules. These are no known federal rules
that may duplicate, overlap, or conflict
with the rule.

5. Alternatives to the rule. Because

. each of the changes effected by this rule
is deregulatory in nature, there are no
tiering alternatives that would have a
lesser impact on small institutions.

List of Subjects in 12 CFR Parts 552, 561,
and 563

Savings and loan associations.

Accordingly, the Board hereby
amends Part 552, Subchapter C, and
Parts 581 and 563, Subchapter D,
Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 552—[AMENDED]

§552.10 [Amended]

1. Amend the first sentence of § 552.10
by inserting after “A Charter S
association” the words *not wholly
owned by a holding company”.

SUéCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

2. Revise paragraph (d) of § 561.29 as
follows:

§561.29 Affillated person.
* * -« * *

{d) Any corporation or organization
(other than the insured institution or a
corporation or organization through
which the insured institution operates}

of which a director, officer or controlling

person of such institution:

(1) Is an officer;

(2) Is a general partner; '

(3) Is a limited partner who, directly
or indirectly either alone or with his
spouse and the members of his
immediate family who are also affiliated
persons of the institution, owns an
interest of 10 percent or more in the
partnership (based on the value of his
contribution) or who, directly or
indirectly with other directors, officers,
and controlling persons of such
institution and their spouses and their
immediate family members who are also
affiliated persons of the institution,
owns an interest of 25 percent or more
in the partnership; or

(4) Directly or indirectly either alone
or with his spouse and the members of
his immediate family who are also
affiliated persons of the institution,
owns or controls 10 percent or more of
any class of equity securities or owns or
controls, with other directors, officers,
and controlling persons of such
institution and their spouses and their
immediate family members who are also
affiliated persons of the institution, 25
percent or more of any class of equity

securities; and
* * * . . -

PART 563—OPERATIONS

3. Revise paragraphs (a) and (b) of
§ 563.9-3 as follows: ,

§ 563.9-3 Loans to one borrower.

(a) Limitations. No insured institution
shall have outstanding any loan to one
borrower if the sum of (1) The ‘amount of
the loan and {2) the total balances of all
outstanding loans owed to the
institution and its service corporation
affiliates by the borrower exceed an
amount equal to 10 percent of the )
institution's withdrawable accounts or
an amount equal to the institution’s net
worth, whichever amount is less:
Provided, that, notwithstanding any
other limitation of this sentence, the .
loan may be made if it is secured by a
lien on low-rent housing, or if the sum of
the amounts described in paragraphs

(a)(1) and (2) of this section (a) does not
exceed $200,000 and, beginning on
January 1, 1982, and annually thereafter,
such amount adjusted by the dollar
amount that reflects the percentage
increase, if any, in the Consumer Price
Index during the previous 12 months as
shown in the November-to-November
index. ‘

(b) Rules of interpretation. (1) For
purposes of applying the limitations set
forth in paragraph (a) of this section,
any loan to a person or entity that is, or
that upon the making of the loan will
become, and obligor on the loan will be
attributed also to:

(i) Nominees of such obligor;

(ii) All persons, trusts, syndicates,
partnerships, and corporations of which
such obligor is a nominee, a beneficiary,
a member, a general partner, a limited
partner owning an interest of 10 percent
or more (based on the value of his
contribution), or a record or beneficial
stockholder owning 10 percent or more
of the capital stock; and

(iii) If such obligor is a trust,
syndicate, partnership, or corporation,
all trusts, syndicates, partnerships, and
corporations of which any beneficiary,
member, general partner, limited partner
owning an interest of 10 percent or
more, or record or beneficial stockholder
owning 10 percent or more of the capital
stock, is also a beneficiary, member,
general partner, limited pariner owning
an interest of 10 percent or more, or
record or beneficial stockholder owning
10 percent or more of the capital stock of
such obligor.

(2) For the purposes of this section the
term “total balances of all outstanding
loans” means the original amounts
loaned by an insured institution plus
any additional advances and interest
due and unpaid, less repayments and
participating interests sold and
exclusive of any loan on the security of
such institution’s savings accounts or
real estate the title to which has been
conveyed to a bona fide purchaser who

assumes the loan.
* * * * *

4. Remove paragraph (a){1) of § 563.33,
redesignate paragraphs (a)(2) through
{a)(4) thereof as{a)(1) through (a)(3),
respectively, and revise new paragraph
(a)(1), as follows:

§ 563.33 Directors, officers, and
employees.

(a) Directors. * * *

{1) Fewer than one-half of the
directors of an insured institution should
be salaried officers ar employees of
such institution or of any subsidiary or
(except in the case of an institution



8434

Federal Register / Vol. 48, No.. 41 / Tuesday, March 1, 1983 / Rules and Regulations

wholly owned by a holding company)
any holding company affiliate thereof.
*. * * * *
(12 U.S.C. 1464, 1725, 1726, 1730; Reorg. Plan
No. 3 of 1847, 12 FR 4981, 3 CFR, 1943-48
Comp., p. 1071}

By the Federal Home Loan Bank Board.,
John M. Buckley, Jr.,
Acting Secretary.
(FR Doc. 834961 Filed 2-28-83; 8:46 am|
BILLING CODE 6720-01-M

~ CIVIL AERONAUTICS BOARD

14 CFR Part 389

Waiver of Filing-Fee Requirements
AGENCY: Civil Aeronautics Board.

ACTION: Waiver of filing-fee
requirements under 14 CFR Part 3689.

SUMMARY: Following requests on behalf
of certain foreign carriers, the Board's
Managing Director, acting under
delegated authority, has waived the
requirements of Part 389 of the Board’s
Organization Regulations to the extent
necessary to relieve the carriers of The
United Kingdom (by letter dated
February 9, 1983), Brazil (by letter dated
February 15, 1983), Finland (by letter
dated February 15, 1983), and Japan (by
letter dated February 15, 1983), from
paying the filing fees set forth in -
§ 389.25. Each action was effective
immediately on the date of the letter and

the filing of a petition for review will not -

alter its effectiveness.

FOR FURTHER INFORMATION CONTACT:
Allen Brown, Regulatory Affairs
Division, Bureau of International
Aviation, Civil Aeronautics Board; (202)
673-5878.

Phyllis T. Kaylor,

Secretary. o

{FR Doc. 83-5172 Filed 2-28-83; 8:45 am]

BILLING CODE 6320-01-M

- COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Record of Securities and Property
Recelved From Customers and Optlon
Customers

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission”) is
amending rule § 1.36(a) which, among
other things, requires a clearing
organization which accepts customer
securities and/or property from a
futures commission merchant (“FCM")
to furnish that FCM with an

acknowledgement that the clearing
organization has been notified that such
securities and/or property belong to a
particular customer. Under the
amendment, the only acknowledgement
required of a clearing organization with
respect to customer-owned non-cash
property deposited with it as margin by
a futures commission merchant (“FCM")
will be that such property belongs to the
customers of such FCM rather than to
any particular customer. An
acknowledgement that a particular
customer owns non-cash margin is no
longer necessary because the
Bankruptcy Reform Act of 1978, which
governs commodity broker
bankruptcies, requires non-cash
property which is specifically
identifiable to customers to be
distributed pro rata. Under prior
bankruptcy law, a customer could
reclaim such property in full. This
amendment is being adopted coincident
with the adoption by the Commission of
its new Part 190 regulations (Part IV of
this issue) implementing the provisions
of the Bankruptcy Reform Act of 1978
pertaining to the liquidation of
commodity brokers. The Commission's
narrow definition of specifically
identifiable property in those regulations
further obviates the need for an
acknowledgement as to the particular
owner of customer non-cash margin
because virtually no property which
would by acceptable margin for a
clearing organization would be
specifically identifiable property under
the Commission’s definition.

EFFECTIVE DATE: March 31, 1983,

FOR FURTHER INFORMATION CONTACT:
Suzanne W. Ryder, Esq., Division of
Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street, N.W., Washington, D.C. 20581.
Telephone (202) 254-8955.
SUPPLEMENTARY INFORMATION:

I. Analysis of Comments.

On October 15, 1982, the Commission
published a proposed amendment to rule
1.36(a) (47 FR 46110), as described
above.!In reésponse to the proposal, the

- Commission received two written

comments: one from a clearing
organization and one from an FCM. Both
commentators unequivocally endorsed
the Commission's proposed revision. In
discussing the need for this amendment,
both commentators specifically
concurred with the Commission's
analysis in the proposal that an
acknowledgement by a clearing
organization as to the particular owner

1See 17 CFR 1.36({a) (1882) for the text of the rule
prior to today's amendment.

of non-cash margin was now an
anomalous requirement given the clear
mandate of the Bankruptcy Reform Act
of 1978 2 that all property of commodity
customers be subjected to a proportional
distribution in bankruptcy, including
specifically identifiable property.3 They
both concluded, therefore, that the
proposed amendment should be adopted
to conform the Commission’s rules to the
new bankruptcy law as well as to
relieve clearing organizations of a
recordkeeping obligation rendered
obsolete thereby. N

The FCM which commented also
urged the speedy adoption of the
proposed amendment for another
reason. It claimed that several clearing
organizations currently refuse to accept
customer-owned non-cash property as
margin *because of concern that Section
4d(2) of the Commodity Exchange Act,
as amended (*'Act”, and Commission
regulation § 1.22 thereunder,® together
with the acknowledgement provision of
§ 1.36{a), might operate to prevent
clearing organizations from treating an
FCM’s customer account as a single
account if it contained such property.
Consequently, this commentator
explained, those FCMs which accept
customer non-cash margin use their own
capital or borrow money to cover such
customers’ margin obligations to the
clearing organization. The Commission
agrees that the adoption of this
amendment to § 1.36(a) would facilitate
clearing organization acceptance of
customer non-cash property as original
margin in a single FCM customer
account, thereby reducing the cost of
business for some FCMs.

II. Final Rule.

Given the unanimous support for the
proposed amendment to § 1.36(a) and
for the reasons more fully articulated in
its proposal, the Commission has
determined to amend rule § 1.36(a) as
proposed. The Commission also wishes

2Pub. L. No. 95-598, 92 Stat. 2549 {(1978) (11 U.S.C.
101 et seq. (Supp. V 1981)}, as amended by the
Bankruptcy Act Amendments, Pub, L. No. 97-222, 98
Stat. 235 (1982).

3Section 766(h) of the Bankruptcy Code, 11 U.S.C.

- 7686(h} (Supp. V 1981}, as amended by the

Bankruptcy Act Amendments, section 19(d), id. The
Bankruptcy Code was adopted as part of the
Bankruptcy Reform Act of 1978.

*The Commission understands that customers
who would deposit non-cash property as margin
would most frequently use Treasury bills. Such
customers would then receive the interest accrued -
thereon.

87 U.8.C. 6d(2) (Supp. V 1981) and 17 CFR 1.22
(1982). Among other things, these provisions
preclude the use of one customer’s funds to
purchase, margin, or settle the trades, contracts, or
commodity options of, or to secure or extend the
credit of, any person-other than such customer.



Federal Register / Vol. 48, No. 41-/ Tuesday, March 1, 1983 / Rules and Regulations

8435

to emphasize, as noted in its proposal,
that the revision to § 1.36(a) does not"
change that portion of the rule which
requires an FCM, in contrast to a
clearing organization, to record the
identity of any customer who owns
securities and/or property accepted by
that FCM to margin or secure the
customer's commodity transaction. Such
information remains necessary if an
FCM is to be able to separately account
for customer property and to comply
with the Commission’s segregation
requirements.®

II1. Regulatory Flexibility Act.

In the proposal, the Chairman of the
Commission certified, pursuant to the
Regulatory Flexibility Act, that if the
proposed amendment to § 1.35 were
adopted, it would not have a significant
economic impact on a substantial
number of small entities. However, the
Commission specifically invited
comment from any small firm which
believed that this rule, as proposed to be
amended, would have such an impact.”
No comments on the certification were
received. Accordingly, and for the
reasons previously enumerated in the
proposal, pursuant to Section 3{a) of the
Regulatory Flexibility Act, Pub. L. No.
96-354, 94 Stat. 1188 {5 U.S.C. 605(b)),
the Chairman, on behaif of the
Commission, certifies that § 1.36(a), as
amended, will not have a significant
economic impact cn a substantial
number of smail entities.

IV. Paperwork Reduction Act.

As also noted in the prcposal,®
Commission regr:lation 1.36(a) was
previously issued a control number,
30380024, pursuaxnt to the Paperwork
Reduction Act of 1880, Pub. L. No. 86~
511, 94 Stet. 2812 (44 U.S.C. 3501 6t s5eq.).
As stated then, rather than increasing a
paperwork burden, this amendment
would reduce an ex{sting reccrdkeeping
obligation. A copy of the proposal has
been provided to the Office of
Management and Budget. (See 44 U.S.C.
3504(h)(2) and (4) (Supp. V 1981j).

List of Subjects in 17 CFR Part 1

Clearing organization, Recordkeeping,
Segregation of customer funds..

¢See Commission regulations §§ 1.20~1.30, 17 CFR
1.20~1.30 {2882}, and the Commission’s Segregation
Interpretations issued thereunder; see a/so 47 FR
46110, 46111 {October 15, 1982).

747 FR at 46112, id.

8Id.

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act, as
amended, and in particular, Sections 4d,
5a, 8a and 20 thereof, 7 U.S.C. 6d, 7a, 12a
and 24, as amended by Futures Trading
Act of 1982, Pub. L. No. 97-444, 96 Stat.
2294 (1983), the Commission hereby
revises Chapter 1 of Title 17 of the Code.
of Federal Regulations by amending
§ 1.36(a) as indicated below. In adopting
this amendment, the Commission has
taken into consideration the public
interest to be protected by the antitrust
laws and has endeavored to take the
least anticompetitive means of
achieving the regulatory objectives of
the Commodity Exchange Act.

Section 1.36 is amended by revising
paragraph (a) as follows:

§ 1.36 Record of securities and property -
received from customers and option
customers.

(a) Each futures commission merchant
shall maintain, as provided in § 1.31, a
record of all securities and property
received from customers or option
customers in lieu of money to margin,
purchase, guarantee, or secure the
commodity or commodity option
transactions of such customers ar option
customers. Such record shall show
separately for each customer or option
customer: a description of the securities
or property received; the name and
address of such customer or opticn

‘customer; the dates when the securities

or property were received; the identity
of the depositories or other places where
such securities or property are
segregated; the dates of deposits and
withdrawals from such depositories; and
the dates of return of such securities or
property to such customer or option
customer, or other disposition therzof,
togetker with the fecis and
circumstances of such other disposition.
In the event any futures commiesion
merchant deposits with the clearing
organization of a contract marlet,
directly or with a bank or trust company
acting as custodian for such clearing
organization, securities and/or property
which belong to a particular customer or
option customer, such futures
commission merchant shall obtain
written acknowledgment from such
clearing organization that it was
informed that such securities or property
belong to customers or option customers
of the futures commission merchant
making the deposit. Such

acknowledgment shall be retained as

provided in § 1.31.

* * * * * .
Issued in Washington, D.C. on February 18,

1983, by the Commission.

Jane K. Stuckey,

Secretary.

[FR Doc. 83-4593 Filed 2-28-83; 8:45 am]

BILLING CODE $351-01-M

17 CFR Part 1

Staff interpretation Regarding What Is
Necessary for Certain Applicants for
Registration.as a Futures Commission

. Merchant To Demonstrate

Affirmatively Their Compliance With

. the Minimum Financial Requirements

AGENCY: Commodity Futures Trading
Commission.

ACTION: Statement of staff interpretative
position.

SuUMmMARY: The Commodity Futures
Trading Commission (“Commission™) is
publishing the position of its Division of
Trading and Markets (“Division”) as to
what will constitute an affirmative
demonstration of compliance with the
minimum financial requirement by an
applicant for registration as a futures
commission merchant (“FCM"} when
such applicant is not a member of a
designated self-reg:latory organization

(“DSRO”) but has agglied for, and is

qualified for, membership in the
National Futures Association (“NFA").
If the NFA, a registered futures
association and a DSRO, exbmits
written nctification to the Civision -
stating that the applicant for registration
as an FCM has been cleared for NFA
membership and will become en FCM
member ¢f NFA upon notification by the
Division to NFA that such applicant has
been granted registration as an FCM by
the Commissicn, such an applicant will
only need to meet the minimum dcllar
requirement of adjusted net capital for
DSRO members (which is $56,000) rather
than the higher minimum dellar
requiremeznt of nen-DSRO members
(which is $100,000) in crder to Lo
granted registration.

FOR FURTHER INFORMATION CONTACT:
Delacy Cox, Assistant Chief
Accountant, or Lawrence B. Patent,
Special Counsel, Division of Trading
and Markets, Commcdity Futures
Trading Commission, 2033 K Street,
NW., Washington, D.C. 20581.
Telephone: (202) 254-8955.

SUPPLEMENTARY INFORMATION: The .
minimum dollar requirement for
adjusted net capital for FCMs is set
forth in § 1.17(a)(1)(i) of the
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Commission’s regulations, which reads
as follows:

(a)(1) Except as provided in paragraph
{a)(2) of this section, each person registered
as a futures commission merchant must
maintain adjusted net capital equal to or in
excess of the greatest of:

{i) $50,000 ($100,000 for each person
registered as a futures commission merchant
who is not a member of a designated self-
regulatory organization), or ?

Paragraph (a)(3) of § 1.17 provides that:

No person applying for registration as a
futures commission merchant shall be so
registered unless such person affirmatively
demonstrates to the satisfaction of the
Commission that it complies with the
financial requirements of this § 1.17. Each
registrant must be in compliance with this

" § 1.17 at all times and must be able to
demonstrate such compliance to the
satisfaction of the Commission and/or the
designated self-regulatory organization.

The Commission has delegated to the
Director of the Division of Trading and
Markets and to such members of the
Commission's staff acting under his
direction as he may designate from time
to time the function of making the
determination as to whether an
applicant for registration as an FCM has
demonstrated atfirmatively that it
complies with the minimum financial

117 CFR 1.17(a)(1){i) (1982}, as amended, 47 FR
22352, 22354 {(May 24, 1982) and 47 FR 41513, 41516~
17 (September 21, 1982). Unless otherwise indicated,
all citations to Commission regulations may be
found in Title 17 of the Code of Federal Regulations
according to the number of the regulation.

The other elements of the minimum adjusted net
capital requirement are as follows:

(if) 4 percent of the following amount: the
customer funds required to be segregated pursuant
to the Act and these regulations less the market
value of commodity options purchased by option
customers on or subject to the rules of a contract
market, provided, however, the deduction for each
option customer shall be limited to the amount of
customer funds in such option customer’s account,
or

(iii) For securities brokers and dealers, the

" amount of net capital required by Rule 15¢3-1(a) of
the regulations of the Securities and Exchange
Commission (17 CFR 240.15¢3-1(a)).

The remainder of the discussion will be based on
the minimum dollar amount set forth in
§ 1.17(a)(1)(i), since the problem discussed herein
concerns firms with adjusted net capital between
$50,000 and $150,000. The capital requirement
contained in § 1.17(a)(1}(ii}. based on the amount of

. required segregated funds, only becomes relevant
once a firm is granted registration as an FCM and
can then-accept funds from customers, Section
1.17(a)(1)(iii) would be relevant if the firm in
question is also a securities broker-dealer, but to
simplify the discussion we are assuming that the
applicant is not a securities broker-dealer. Also,
virtually all securities broker-dealers applying for
FCM registration have adjusted net capital well in
excess of $150,000. However, if any broker-dealer
applying for FCM registration met the minimum
financial requirement for its securities business with
adjusted net capital of less than $50,000, such a firm
would be required to have at least $50,000 to be
granted registration as an FCM, and this
interpretation.would apply to such a firm.

requirement. See Regulation
§ 140.91(a)(4).

The Division staff has encountered a
problem in making that determination in
cases where the applicant for
registration as an FCM is not a member
of any commodity exchange but has
applied for membership in the National

Futures Association (“NFA”). NFA is an ~

industry-established self-regulatory-
organization which has been granted
registration as a futures association
under Section 17 of the Commodity
Exchange Act, as amended 2 (*Act"),
and it qualifies as a DSRO under
Commission regulations.® Since NFA
became operational on October 1, 1982,
many firms have applied for NFA
membership concurrent with or prior to
submitting applications to the :

Commission for registration as an FCM. .

If those firms were members of NFA
when they submitted their FCM
applications to the Commission, or if
they became members of NFA while
their FCM applications were pending
with the Commission, such firms would
have a minimum-adjusted net capital
requirement of $50,000.* However, NFA
has a policy not to approve an FCM
membership application until the
applicant has been granted registration
by the Commission as an FCM. As a
result, an FCM applicant which has an

- application for membershxp pending

with NFA and is not a member of any
commodity exchange, and which has
adjusted net capital of at least $50,000
but less than $100,000, is technically
unable to comply with the requirement
of § 1.17(a)(1) cited above. The Division
could, therefore, determine that such an
FCM applicant does not demonstrate
affirmatively that it complies with the
Commission’s minimum financial
requirement for FCMs and therefore
refuse to grant registration.® This

27 U.S.C. 21 (1978 & Supp. V 1981), as amended by
Futures Trading Act of 1982, Pub. L. No. 87444,
Section 233, 96 Stat. 2294 et seq. (1983). NFA is the
only futures association registered under Section 17
of the Act.

3See 17 CFR 1.3 (ee) and (ff) (1982).

4The minimum financial requirement for FCM

. members of NFA, and for FCM members of all

commodity exchanges, is $50,000 of adjusted net
capital. Firms which are members of DSROs may
comply with the Commission’s minimum financial
and related reporting requirements by complying
with such requirements of their DSRO provided the
DSRO's rules have been approved by the
Commission. See § 1.17(a)(2) of the Commission’s
regulations. One of the reasons that a lower dollar
amount of capital is required for FCM members of a
commodity exchange or NFA is because of the
financial surveillance provided by such self-
regulatory organizations.

®The Commission has also delegated overall
authority to the Division to grant registration. See
§ 140.92 of the regulations.

dilemma has been discussed with staff
members of the NFA and they have
informed the Division that NFA has
agreed to issue a written notification to
the Division stating, if such is the case,
that a particular firm has been cleared
to become an FCM member of NFA
immediately upon notification by the
Division that the firm has been granted
registration as an FCM.

If the NFA provides the written
notification described above, the
Division has determined that a $50,000
adjusted net capital standard for
granting registration as an FCM would
not be contrary to the public interest
and that a significant reduction in
paperwork and conservation of
resources may be realized. The Division
sees no regulatory benefit in requiring a
firm to have $100,000 in adjusted net
capital in order to be granted
registration as an FCM when the firm’s
capital requirement will be cut in half, to
$50,000, as soon ag registration is
granted. For an applicant with adjusted
net capital between $50,000 and
$100,000, substantial correspondence
between the Division and the applicant
can be eliminated. Also, the inefficiency
of requiring a higher amount of capital
until registration is granted, only to have
such capital withdrawn upon
registration, can be eliminated.

In addition, for those applicants with-
adjusted net capital between $75,000
and $150,000, the requirements of the
financial early warning system can be
avoided. The financial early warning
system, § 1.12 of the regulations,®

.contains as one element thereof

(paragraph (b)) a requirement that if an
FCM or applicant therefor fails to
maintain adjusted net capital equal to
150 percent of the dollar amount
required by § 1.17(a){1)(i) (i.e., $75,000
for DSRO members and $150,000 for
non-members), the firm must file a
written notice to that effect with the
Commission and the DSRO within five
business days and must file a form 1-FR
each month until three successive ’
months have elapsed during which the
firm's adjusted net capital is at all times
equal to or in excess of the early
warning level. This monthly filing
requirement (as opposed to the normal
schedule of either quarterly or
semiannual filing of financial reports for
DSRO members) would be an .
unnecessary burden on the firm and it
could divert regulatory resources to
firms which do not necessarily require

17 CFR 1.12 (1982), as amended, 47 FR 22352,
22354 (May 24, 1982) and 47 FR 41513, 41518
(September 21, 1982}, .
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enhanced surveillance from those firms
which may require closer scrutiny.

The Division also wishes to
emphasize that it views the role of the
NFA, especially with respect to the
financial-surveillance of FCMs which
are not members of any commodity
exchange, as-a necessary supplement to
the Division’s own regulatory efforts
and oversight funlction. The Division
believes that it is important to work
closely with NFA in order to reach
common goals, such as in the area of
financial surveillance. The Division
further believes that the written
notification from NFA described above
will allow NFA to continue its present
membership approval policy and also
allow the Division to determine that an_
FCM applicant has demonstrated
affirmatively its.compliance with
minimum financial requirements when
such an FCM applicant is not a member
of a commodity exchange but has at

least $50,000 of adjusted net capital and

will become an NFA member
immediately upon the granting of
registration by the Commission.

Accordingly, the Division has
determined that, in the case of an
applicant for registration as an FCM
which is not a member of a commodity
exchange but which has an application
for membership pending with NFA, such
applicant will be deemed to have
demonstrated affirmatively its
compliance with the minimum financial
requirement for FCMs under the
following conditions:

1. The applicant has minimum
adjusted net capital of at least $50,000,
and

2. NFA submits a written notification
to the Division stating that the FCM
applicant has been cleared for NFA
membership and will become an FCM
member of NFA concurrently with
notification by the Division that such
FCM applicant has been granted
registration by the Division as an FCM.

Of course, the Division wili not grant
registration to any FCM applicant until
all other Commission requirements for
FCM registration are satisfied.

By the Division of Tréding and Markets.
Dated: February 23, 1983.

Andrea M. Corcoran,

Director, Division of Trading and Markets.

[FR Doc. 83-5150 Filed 2-28-83; 8:45 am])
BILLING CODE 8351-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM79-76-139 (New Mexico-18];
Order No. 283]

High-Cost Gas Produced From Tight
Formations; New Mexico

’

Issued: February 22, 1983.

AGENCY: Federal Energy Regulatory '
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Regulatory
Energy Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain

" types of natural gas as high-cost gas

where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or

. costs. Under section 107(c)(5), the

Commission igsued a final regulation
designating natural gas produced from

- tight formations as high-cost gas which

may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
final order adopts the recommendation
of the State of New Mexico Energy and
Minerals Department, Oil Conservation
Division that a portion of the Basin-
Dakota Formation located in San Juan
County, New Mexico be designated as a
tight formation under § 271.703(d).

EFFECTIVE DATE: This rule is effective
February 22, 1983. '

FOR FURTHER INFORMATION CONTI,\CT:l
Jane Oliver, (202) 357-8316 or Victor
Zabel, (202) 357-8618.

SUPPLEMENTARY INFORMATION:

The Commission hereby amends
§ 271.703(d) of its regulations to include
a portion of the Basin-Dakota Formation
located in San Juan County, New
Mexico, as a designated tight formation
eligible for incentive pricing under
§ 271.703. The amendment was proposed
in a Notice of Proposed Rulemaking by

- the Director, Office of Pipeline and

Producer Regulation, issued September
22,1982 (47 FR 42583, September 28,
1982),! based on a recommendation by

! The notice established a 45-day period for
submission of written comments. One comment in
support of the recommendation was received. The
United States Department of Interior, Minerals
Management Service (formerly the U.S. Geological
Survey), concurs with New Mexico's
recommendation.

the State of Mew Mexico Energy and
Minerals Department, Oil Conservation
Division (New Mexico) in accordance
with § 271.703, that certain areas of the
Basin-Dakota Formation be designated
as a tight formation.

The recommended area is subject to
New Mexico Order No. R-1670~V which
authorizes infill drilling in the Basin-
Dakota gas pool.? Section
271.703(c)(2)(i)(D) of the Commission's
regulations requires an exclusion from
the designation of tight formations
where: )

the formation or any portion thereof was
authorized to be developed by infill drilling
prior to the date of recommendation and the
jurisdictional agency [New Mexico] has
information which in its judgment indicates
that such information or portion subject to
infill drilling can be developed absent the
incentive price established * * *.

Infill drilling is defined in
§ 271.703(b)(6) as any drilling in a
substantially developed formation {or a
portion thereof) subject to well spacing
or proration unit requirements which
were amended by the jurisdictional
agency after the formation (or portion
thereof) was substantially developed,
and which were adopted for the purpose
of more effective and efficient drainage
of the reservoirs in such formation.
Thus, if the formation was substantially
developed at the time that New Mexico
Order No. R-1670-V was issued on May
22,1979, and if information exists which
indicates that the area can be developed
absent the incentive price, then the
entire recommended area or portions
thereof should be excluded from the
tight formation designation.

There were 952 available drilling units
in the recommended area at the time the
infill order was issued on May- 22, 1979.
Only 45 of the 952 units were developed
at that time; that is, only 4.8 percent of
the recommended-formation was
developed according to the 320-acre
proration units in existence prior to the
infill order. The Commission finds that
this does not constitute “substantial
development” as it appears in the
definition of infill drilling in

“§ 271.703(b)(6). Accordingly, no areas

need be excluded from New Mexico's
recommendation under
§ 271.703(c)(2)(i)(D).

Evidence submitted by New Mexico
supports the assertion that portions of
the Basin-Dakota Formation meet the
guidelines contained in § 271.703(c)(2).3

20rder No. R-1670-V permitted the drilling of an
additional well in each 320-acre unit in the Basin-
Dakota pool. Prior to this order only one gas well
could produce from every 320-acre unit.

31In its recommendation, New Mexico excluded
three areas within the geological borders of the

o
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The Commission adopts the New
Mexico recommendation.

This amendment shall become
effective immediately. The Commission
has found that the public interest
dictates that new natural gas supplies
be developed on an expedited basis,
and, therefore, incentive prices should
be made available as socn as possihle.
The need to make incentive prices
immediately available estahlishes good
cause to waive ‘the thirty-day
publication period.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.
{Department of Energy Organizafion Act, 42
U.S.C. 7101 et seg.; Natural Gas Policy Act of
1978,15 U.S.C. 3301-3432; Administrative
Procedure Act, 5U.8.C. 553)

In consideration of the foregoing, Part
-271 of Subchapter H, Chapter 1, Code of
Federal Regulations, is amended as set
forth below, effective February 22, 1983.

By the Cammission.
Kenneth F. Plumb,
Secretary. -

PART 271—[AMENDED]

‘Section 271.703is amended by adding
paragraph {d}(120) to read as follows:

§:271.703 Tight formations.

“* * * * *

(d) Designated tight formations. * * *

(120) Basin-Dakota Formation in New
Mexico. RM79-76-139 (New Mexico—
18). Ti) Delineation of formuation. The
Basin-Dakota Formation is located in
San Juan County, New Mexico, in
Township 32 North, Range 7 West,
Sections 7, 8,9, 16 through 21, and 25
through 38; Township 32 North, Range 8
West, Sections 7 through 36; Township
32 North, Range 9 West, Secfions 7
through 86, Township 31 North, Range 8
West, Sections 1 through 31, and 33

through 38; Township 31 North, Range 9

West, Sections 1'through 26, and 29
through 36; Township 30 North, Range 8
West, Sections 1, 2, 8 through 34, and 36;
Township 30 North, Range 9 West,
Sections 1 through 30, 35 and ‘36;
Township 30 North, Range 10 West,
Sections 1 through 18-and 24; Township
29 North, Range 8 West, Sections 1

DE—

-.recommended area. New Mexico noted that there
was “no evidence available.as to the fn situgas
permeability-or unstimulated gas well production
within said areas * * * ", and "that these areas
were excluded from consideration by the
application solely due to anomalous production
considered to be of limited extent and
unexplainable by nrdinary engineering and
geological examination.” Accordingly, the
Commission is.not consldenng those areas which
New Mexico excluded in its recommendation.

through 6; Township 29 North, Range 9
West, Sections 1 and 2, NMPM.

(ii) Depth. The Basin-Dakota
Formation is defined as that interval
including the Graneros, Dakota, and
Morrison Formations, and is found
below a depth of 7,251 feet as indicated
on the Induction-Electrical and Gamma

- Ray log from the El Paso Natural Gas

Gartner No. 9 Well. The average depth
to the top of the Basin-Dakota
Formation is 7,675 feet. Gross thickness
of the Basin-Dakota Formation ranges
from 250 to 300 feet.

{FR Doc. 83-5078 Filed 2-28-83; 8:45 am)

BILLING CODE 6717-01-M

18 CFR Part 271

[Docket.No.-RM79-76-074; Utah-3;:Order
No.284]

High-Cost Gas Produced From Tight
Formations; Utah

IssuedFe'Bruary 22, 1983.
AGENCY: Federal Energy Regu]atory
Commission, DOE. .

ACTION: Final rule.

SuMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5} of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gasis preduced under-conditions
which present extraordinary risks or
costs. Under section 107(c}{5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high~cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission

recommendations of areas for

designation as tight formations. This
final order adopts the recommendation
of the Utah Board of Gil, Gas and
Mining that the Dakota Fermation be
designated asa tight formatmn under
§271.703.
EFFECTIVE DATE: This rule is effective
February 22, 1983.
FOR FURTHER INFORMATION CONTACT:
Randall‘S. Rich, (202) 357-8511 or Victor
H. Zabel, (202) 357-8585.
SUPPLEMENTARY INFORMATION:

The Commission hereby amends
§ 271.703(d) of its regulations to include
the Dakota Formation located in the
Book Cliffs area of Grand and Uintah
County, Utah, as a designated tight
formation eligible for incentive pricing
under §271.703. The amendment-was
proposed in a Notice of Propased
Rulemaking by the Director, Office of

Pipeline and Producer Regulation, on
September 28, 1981 (46 FR 48234,
October 1, 1981),' based ona
recommendation by the State of Utah
Board of Oil, Gas-and Mining (Utah) in
accordance with § 271.703(c}(2)(ii) that
the Dakota Formation be designated as
a tight formation. The United States
Department of the Interior, Minerals
Management Service concurs with-
Utah's recommendation. °

In order to qualify for designation as a
tight formation, the recommended -area
must meet the guidelines found in
§ 271.703(c}(2)(i), concerning
permeability, stabilized flow rate and
crude .0il production. Utah’s
recommendation stated that the average
permeability from 7 data wells doesnot
exceed 0.1 md, that the average
prestimulation flow rate, based-on data
from 39 wellsin the Dakota Formation,
was 187 Mcf per day, and that no wells
drilled inthe formation were expected
to produce more than five barrels of oil
per day. All these findings are well
within the guideline limits .0f 0.1 md
average permeability, 217 Mcf per day
average flow rate and crude oil limits in
§ 271.703(c)(2) of the regulations.

e Commission Staff’s permeability
calculation of 006878 md indicated that
the average permeability of the
recommended area was below 0.1 md.
However Staff's calculation of the

-average prestimulation flow rate for

wells “completed for production”
showed that it exceeded the.217 Mcf per
day limit, and it therefore requested, by
letter dated October.20, 1981, that Utah
explain its conclusian. The comments of
Southern California Gas Company,
which opposed designation «of the
recommernded formations, also .
suggested that the average
prestimulated rate of flow exceeded the
maximum allowable rate. The concern
was that some of the data submitted in
Utah's recommendation‘was obtained
from inclnded wells that did not appear
to be “completed for production” as
required by § 271.709(c)(2){i){B).2

On June 24, 1982, the Staff met with
representatives.of Tenmreco Qil
Company (Tenneco) concerning Utah S
recommendation. Tenneco
demonstrated to the Staff that the wells
questioned by Staff had been cased,-

. perforated and tested and that tubing

!Camments an the proposed rule were invited -
and one comment opposing the recommendation
and five comments supporting the recommendation
were received. No party requested a _public hearing
and no hearing was held. :

2Section 271.703(c)(2)(i){B) establishes a limit,
according ‘to-depth, Jorthe “stabilized production
rate, against atmospheric pressure, of wells
completed for prottuction-in ‘the formation, without
stimulation * * **
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had been set and therefore had been
“completed for production.” Pursuant to
Staff's further request, Tenneco, on
September 16, 1982, submitted
additional information on 43 wells.
Although these wells penetrated the
Dakota Formation, 23 were not
perforated in the Dakota Formation nor
were they drill-stem tested in that
formation.

Tenneco's submittal argued however,
that in calculating the flow rate for the
Dakota Formation, it assigned a
prestimulation production rate of zero
Mcf per day to 23 of the 43 wells which
were air drilled because:

Tenneco believes that all of the wells with
valid prestimulation flow rates need to be -
considered as a whole. Using results only
from wells actually completed for production
‘would not necessarily depict the true nature
of the formation. An area which has primarily
been the target of high risk exploration
drilling should be analyzed in light of all of
the available data. In order to determine if
the area can meet the tight gas prestimulation
production rate criteria, every prestimulation
test which is a valid indication of a well’s
natural ability to produce should be
analyzed, whether or not the well was
eventually completed for production. This °
case is especially true for wells with no gas
shows while air drilling. When a formation is
drilled with air as the medium, it essentially
puts little, if any, pressure against the rock
face and does not contaminate the formation
with drilling fluid. If the formation has gas in
it, there will be some type [of] gas show at
the surface. Drilling tests of this nature can
produce significant gas shows which are
questionable due to the rapid expansion of
gas into the wellbore and the short time -
lengths of the tests. However, if little or no
gas shows are reported, it is a valid
indication that the formation cannot flow gas
without some type of stimulation. This
behavior is a function of permeability and if
permeability is low enough, it will not allow
the gas to flow. Many of the wells within the
application area were abandoned after
recovering little or no signs of gas or oil in the
course of drilling. Most of these wells were
abandoned because the operators felt it was
not economically feasible to risk attempting
to make a completion out of this tight sand.
Thus Tenneco believes test data from all
wells either completed or not should be used
in consideration of the tight gas qualification.

While the Commission recognizes that

the 23 air drilled wells used by Tenneco

do not technically meet the requirement
of § 271.703(c)(2)(i)(B) that average .
prestimulation production rates be
based only upon wells, “completed for
production,” there is good cause to
consider, in this case, the data from
these wells because it demonstrates the
lack of productivity from these wells
prior to stimulation.

There are two reasons for the
“completed for production” requirement
in § 271.703(c)(2)(i)(B). First, most wells

are drilled with fluids which will
contaminate the well bore and any
production tests from a contaminated
well bore will produce inaccurate
results. The “completed for production”
requirement resolves this problem, since
in order to be completed for production
the well bore must be cleaned and
prepared for production, eliminating the
effects of contamination. Thus, -
production tests on wells “completed for
production” will yield reliable data, As
noted above, air drilled wells provide
reliable data and do not present the
contamination problem. Second, the
*“completed for production” requirement
mitigates the concern that many dry
holes from non-productive areas would
be merged in recommendations with
areas of relatively high production, to

- lower.average prestimulation flow rates

for the entire recommended area in
order to qualify the areas of relatively
high production for an incentive price. In
this case, the air drilled wells are
scattered throughout the recommended

. area and thus do not represent an

attempt to average in non-productive
areas in order to qualify relatively high
production areas.

Therefore, the Commission concludes
that good cause exists to waive the
“completed for production” requiremet
in this case pursuant to our authority
under section 501(a) of the NGPA. The
Commission will therefore consider in
this case all valid prestimulation test
data whether or not the wells from:
which such data is obtained are
completed for production in calculating
flow rates. Thus calculated, the average
prestlmulatlon production rate for the
formation is 187 Mcf per day. This *
average is well below the guideline limit
of 217 Mcf per day.

The Commission concludes that the
evidence submitted in this docket
supports the assertion that the Dakota
Formation meets the guidelines
contained in § 271.703(c)(2). The
Commission hereby adopts the Utah
recommendation.

- This amendment shall become
effectlve immediately. The Commission
has found that the public interest
dictates that new natural gas supplies
be developed on an expedxted basis,
and, therefore, incentive prices should
be made available as soon as poss1ble
The need to make incentive prices
available immediately establishes good
cause to waive the thirty-day
publication period.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

(Department of Energy Organization Act, 42
U.8.C. 7101 et seq.; Natural Gas Policy Act of

1978, 15 U.S.C. 3301-3432; Administrative
Procedure Act, 5 U.S.C. 553)

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Code of
Federal Regulations, is amended as set
forth below, effective February 22, 1983,

By the Commission,

Kenneth F. Plumb,
Secretary.

. PART 271—{AMENDED)

Section 271.703(d) is amended by
adding new subparagraph (119) to read .
as follows:

§271.703 Tight Formatlon

* * * * *

.

(d) Designated tight formations. * * *

(119) Dakota Formation in Utah.
RM79-76-074 (Utah-3). (i) Delineation of
formation. The Dakota Formation is
found in the Book Cliffs area of Grand
and Uintah Counties, Utah and is in the
general area of Townships 15 South
through 20 South and Ranges 16 East
through 24 East.

(ii) Depth. The average depth to the
top of the Dakota Formation is 6, 034
feet. The Dakota Formation is defined as
the interval from the top of the Dakota
Silt down to the top of the Morrison
Formation, a thickness of approximately
250 feet.

[FR Doc. 835079 Filed 2-28-83; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part5

Delegations of Authority and
Organization; Delegations to Chiefs of
Station Offices

AGENCY: Food and Drug Administration.
ACTION: Final rule.

’

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
to redelegate to the Chiefs of Station

‘Offices certain authorities that will

increase the effectiveness of the
operation of those offices. This
document also updates organizational
references in the revised sections in
accordance with recent reorganizations
of the agency.

EFFECTIVE DATE: March 1, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert L. Miller, Office of Management
and Operations (HFA-340), Food and
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Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-—443—4976

SUPPLEMENTARY INFORMATION: In 1980,
FDA created station offices at St. Louis,
MO, and Houston, TX, to function as
intermediate offices between resident
posts and district offices. Station offices
are assigned most of the functions of a
district office and operate independently
under the general direction of the
District Director. To allow the Station
Chiefs to perform their assigned -
functions, certain authorities must be
redelegated to them.

Chiefs of Station Offices are bemg
delegated the same authorities as.
previously delegated to District
Directors in the following sections:

§ 5.22 Certification of true copies and
use of Department seal (21 CFR 5.22);

§ 5.30 Hearings {21 CFR 5.30); §:5.36
Certification following inspections (21
CFR 5.36); § 5.37 Issuance of reports-of
minor violations (21 CFR 5.37); §5:45
Imports and exports (21 CFR 5.45); § 5.47
Detention of adulterated or misbranded
- medical devices (21 CFR 5.47); § 5.63
Detention of meat, poultry, eggs,-and
related products (21 CFR 5.63); and

§ 5.89 Notification of defects in, and
repair or replacement of, .electronic
products (21 CFR 5.89).

In § 5.30(b), the agency is removing
the delegation of authority to Bureau .of
Biologics’ officials to appoint review
boards because 21 CFR 60.41, which
provided for review boards, was
removed in the Federal Register of
January 25, 1977 (42 FR 4680). The
functions formerly performed by the
boards are now governed by 21 CFR
Part 12.

Three recent reorganizations, the
establishment of the Office of
Legislation and Information (47 FR
34642; August 10, 1982), the National
Center for Drugs and Biologics (47 FR
26913; June 22, 1982), and the National
Center for Devices and Radiological
Health (47 FR 44614; October 8, 1982},
require additional changesin §§ 5.22,
5.30, 5.37, 5.45, 5.47, and 5.89. All
references in these sections to the
abolished Office of Public Affairs and
the Bureaus of Drugs, Biologics, Medical
Devices, and Radiological Health are
being changed as appropriateto .

“conform with the new organization
nomenclature and organizational
placement in the new organizations.

Further redelegations to the authority
delegated are not authorized. Authority
delegated to a position by title may be
exercised by a person -officially
designated to serve in:such position in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies}, Organization and functions
(Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a})) and the
Public Health Service Act as amended
by the Radiation Control for Health and
Safety Act of 1968 (secs. 354-360F, 82
Stat. 11731186 (42U.S.C. 263b-263h))
and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10), Part.5 is amended as follows:

PART 5—DELEGATIONS OF ~
AUTHORITY AND ORGANIZATION

1. By revising § 5.22(a), to read as
follows:

§5.22 Certification of true copies and use
of Department seal.

(a) The following officials are
authorized to certify true copies of or
extracts from any books, records,
papers, or other documents on file
within the Food and Drug
Administration, to certify that copies are
true copies of the, entire file, to certify
the complete original record, or to
certify the nonexistence of records on
file within the Food and Drug
Administration, and to cause the seal of
the Department to be affixed to such
certifications:

(1) Associate and Deputy Assomate
Commissioners.

(2) The Director of the Executive
Secretariat.

(3) Executive Officer, Office of the
Commissioner.

{4) The Director of the Division of
Management Systems and Policy of the
Office of Management.and Operations
and the Chief of the Dockets
Management Branch of that Division
and Office.

(5) The Director of the Freedom of
Information Staff of the Office:of
Legislation -and Information.

(6) The Executive Director and Deputy
Executive Director of Regional
Operations; and the Associate Director
for Administration, the Associate
Director and Deputy Associate Director.
for Field Support, and the Associate
Director for Federal-State Relations of
the Office of the Executive Director of _
Regional Operations.

(7) The Director, Scientific Director,
Associate Director for Program
Development and Operations, and

_. Directors and Deputy Directors of

Offices of the National Center for Drugs
and Biologics (NCDB); the Associate
Director and Deputy Associate Director
for Compliance and the Directors of the
Divisions of: Drug Quality Evaluation;

Drug Labeling Compliance; and Drug
Quality Campliance of the Office of

Drugs, NCDB; and the Director of the
Consumer and Professional Relations

- Staff and Freedom of Information

Officers and their Deputies, NCDB.

(8) The Director and Deputy Director
of the Bureau of Foods; and ithe
Assodiate Director for Planning and
Operations; the Associate Director for -
Compliance; and the Directors of the
Divisions of Regulatory Guidance, Food
Technology, and Cooperative Programs
ofthat Bureau.

(9) The Director and Deputy Director
of the NationalCenter for Devices and
Radiological Health (NCDRH]}; the
Director and Deputy ‘Director of the

. Office of Management and Systems,

NCDRH,; the Director, Deputy Director,
and Director of the Division of
‘Compliance of the Office of Radiological
Health, NCDRH,; the,Director, Deputy
Director, Associate Director for
Compliance, and the Director of the
Division of Compliance Operations of -
the Office of Medical Devices, NCDRH.

(10} The Director and Deputy Director
of the'Bureau of Veterinary Medicine;
and the Associate Director for
Management and Operations, the
Associate Director and Deputy
Associate Director for Surveillance and
Compliance, and the Director and
Deputy Director of the Division of
Compliance of that Bureau.

(11) The Director and the Director of
the Office-of Management of the
National Center for Toxicological
Research. -

(12) Regional Food and Drug
Directors, District Directors, and Chiefs
of Station Offices.

(13) Director, Winchester Engineering

" and Analytical Centér.

(14) Director, Minneapolis Center for
Micrebiological Investigations.

(15) Director, New York Laboratory
Division, Region II

(16) Director, Science Division, Region
Iv.

* * * * *

2. By revising § 5.30, to read as
follows:

§ 5.30 Hearings.

(a) The following officials are
authorized to designate officials to0'‘hold
informal hearings that relate to their
assigned functions under sections 305,
404(b), and 801{a) of the Federal Food,
Drug, and Cosmetic.Act; section 6 of the
Fair Packaging and Labeling Act; section
9(b)of the Federal Caustic Poison Act;
and section 5 of the Federal Impart Milk
Act. Officials so designated are
delegated authority vested in:the
Secretary of Agriculture by 7U.S.C. 2217
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(43 Stat. 803) to administer to take from
any person an oath, affirmation,
affidavit, or deposition for use in any
prosecution or proceedingunder, -or in
enforcement of, any law as cited in this
part:

(1) Directors and Deputy Directors of
Bureaus.

(2) The Director and Scientific
Director of the National Center for
Drugs and Biologics {NCDB), and the
Directors and Deputy Directors of the

Offices of: New Drug Evaluation, Drugs,

and Biologics of NCDB.

(38) The Director and Deputy Director
of the National Center for Devices and
Radiological Health (NCDRH), and the
Directors and Deputy Directors of the
Oftice of Medical Devices and the Office
of Radiological Health of NCDRH.

(4) Regional Food and Drug Directors.

{5) District Directors.

(6) Chiefs of Station Offices.

(b) The Director and Deputy Director
of NCDRH, and Director and Deputy
Director of the Office of Radiological
Health, NCDRH, are authorized to hold
hearings under section 360(a) of the
Public Health Service Act, and to
designate officials to hold informal
hearings under section 360(a) of thatact,

(c) The following officials are .
authorized to sgrve as the presiding.
officer, and 1o designate other Food and
Drug Administration employees to serve
as the presiding officer, at a regulatory
hearing and to conduct such a hearing
pursuant to the provisions of Part 16 of
this chapter. An official can serve as the
presiding officer in a particular hearing
only if he or she satisfies the
requirements of § 16.40(b) of this chapter
with respect to the action that is the -
subject of the hearing. Such officials are
delegated authority vested in the
Secretary of Agriculture by 7 U.S.C. 2217
(43 Stat. 803} to administer or to take
from any person an oath, affirmation, or
deposition for use in any prosecution or
proceeding under, or in enforcement of,
any law as cited in this part:

(1) The Associate Commissioner for
Health Affairs.

(2) Directors and Deputy Directors of
Bureaus.

(3) The Director and Scientific
Director of NCDB, and the Directors and
Deputy Directors of the Offices of: New
Drug Evaluation, Drugs, and Biologics of
NCDB.

(4) The Director and Deputy Director
of NCDRH, and the Directors and
Deputy Directors of the Office of
Medical Devices and the Office of
Radiological Health of NCDRH.

{5) Regional Food and Drug Dlrectors

(6) District Directors.

(7) Chiefs of Station Offices.

(8) Such other FDA official asis
designated by the Commissioner by
memorandumin a proceeding.

3. By revising § 5.36, to read as
follows:

) § 5.36 Certification following inspections.

Regional Food and Drug Directors,
District Directors, and Chiefs of Station
Offices are authorized to issue
certificates of sanitation under §1240 20
of this chapter

4. By revising § 5.37, to read as
follows:

§ 5.37 Issuance of reports of minor
violations.

{a)} The following officials are
authorized to perform all‘the functions
of the Commissioner of Food and Drugs
under section 306 of the Federal Food,
Drug, and Cosmetic Act regarding the

issuance of written notices or warnings:

(1)(i) The Director and Scientific
Director of the National Center for
Drugs .and Biologics (NCDB).

(ii) The Director, Deputy Director, and

the Associate Director and Deputy
Associate Director for Compliance of
the Office of Drugs, NCDB.

{(iii) The Director, Deputy Director,
and the Director of the Division of
Compliance of the Office of Biologics,
NCDB.

(2)(i) The Director and Deputy
Director of the National Center for
Devices and Radiological Health -
(NCDRH).

(ii) The Director, Deputy Director, and
the Director of the Division of
Compliance of the Office of Radiclogical
Health, NCDRH.

(iii) The Diregtor, Deputy Director,
Associate Director for Compliance, and
the Director of the Division of
Compliance Operations of the Office of
Medical Devices, NCDRH.

(3)({i) The Director and Deputy
Director of the Burean of Foods (BF).

(ii) The Associate Director for
Compliance, and the Director of the
Division of Regulatory Guidance, BF.

{4){i) The Director and Deputy
Director of the Bureau of Veterinary
Medicine (BVM). '

(ii) The Associate Director and
Deputy Associate Director for
Surveillance and Compliance, BVM.

(iii) The Director and Deputy Director
of the Division of Compliance, BVM.

(5)(i) Regional Food and Drug
Directors.

{(ii) District Directors.

{iii) Chiefs of District Compliance
Branches. -

{iv) Chiefs of Station Offices.

{(b) The following officials are

- authorized to perform all the functions
of the Commissioner of Food and Drugs

¢

under section 360C(d) of the Public
Health Service Act regarding the
issuance of written notices or warnings:

(1) The Director and Deputy Director
of the National Center for Devices and
Radiological Health [NCDRH].

(2) The Director and Deputy Director
of the Office of Radiological Health .
(ORH), NCDRH.

(3) The Director of the Division of
Compliance, ORH, NCDRH. .

14) Regional Food -and Drug Directors,
District Directors, and Chiefs of Station
Offices when such functions relate to:

(i) Assemblers of diagnostic x-ray .

systems, as defined in § 1020.30(b) of

this chapter; and
(ii) Manufacturers of sunlamp
products and ultrayiolet lamps intended
for use in.any sunlamp product as
defined in § 1040.20(b) of this chapter.
5. By revising § 545, to read as-
follows:

§5.45 Imports.and exports.

(a) The Regional Food and Drug
Directors, District Directors, and Chiefs
of Station Offices are authorized, under
section 801 of the Federal Feod, Drug,
and Cosmetic Act (FFDCA):

(1) To designate officials who may .
request from the Secretary of the
Treasury samples of food, drugs,
devices, or cosmetics imported or
offered for import.

(2) To determine whether such articles
are in compliance with the FFDCA.

{3) To authorize relabeling or other
compliance actions to bring articles into
compliance under the FFDCA.

{4) To designate officials who may
supervise such compliance actions.

(b) The Director and Deputy Director
of the National Center for Devices and
Radiological Health (NCDRH); the
Director, Beputy Director, and Director
of the Division of Compliance of the
Office of Radiological Health, NCDRH;
Regional Food -and Drug Directors;
District Directors; and Chiefs of Station
Offices are authorized, under section 360
of the Public Health Service Act [PHSA):

(1) To designate officials who may
request from the Secretary of the
Treasury samples of electronic products

‘imported or offered for import, to

determine whether such products are in
compliance with the PHSA.

(2) To refuse admission of
noncomplying products and notify the
Secretary of the Treasury of such
refusal.

(3) To designate officials to supervise
operations to bring noncomplying -
products into compliance under the
PHSA. *

(4) To refuse or to grant permission
and time extensions to bring
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noncomplying products into compliance
with the PHSA in accordance with a
corrective action plan approved by the
Director of the Office of Radiological
Health, NCDRH. '

(c) The Director and Deputy Director
of NCDRH; the Director, Deputy
Director, and Director of the Division of
Compliance of the Office of Radiological
Health, NCDRH; Regional Food and
Drug Directors; District Directors; and
Chiefs of Station Offices are authorized,
under section 360B(b) of the PHSA, to
exempt persons from issuing a
certification, as required by section
358(h) of the PHSA, for electronic
products imported into the United States
for testing, evaluation, demonstrations,
or training, which will not be introduced
into commerce and upon completion of
their function will be destroyed or
exported in accord with Bureau of
Customs’ regulations.

(d) The Regional Food and Drug
Directors, District Directors, and Chiefs
of Station Offices are authorized to
exercise all of the functions of the
Commissioner of Food and Drugs under
_ section 362 of the PHSA that refers to
the prohibition of the introduction of
foods, drugs, devices, cosmetics, and
electronic products and other items or
products regulated by the Food and
Drug Administration into the United
States when it is determined that it is
required in the interest of public health,
and such functions relate to the law
enforcement functions of the Food and
Drug Administration.

{e) The following officials are
authorized to perform all the functions
of the Commissioner of Food and Drugs
pertaining to exportation of medical
devices under section.801{d) of the
FFDCA:

(1) For medical devices assigned to
their respective organizations:

(i) The Director and Deputy Director
of the National Center for Devices and
Radiological Health (NCDRH).

(ii) The Director, Deputy Director, and
the Associate Director for Compliance
of the Office of Medical Devices,
NCDRH.

(iii) The Director, Deputy Director,
and Director of the Division of
Compliance of the Office of Radiological
Health, NCDRH.

{iv) The Director and Scientific
Director of the National Center for_

- Drugs and Biologics (NCDB).

(v) The Director, Deputy Director, and
Director of the Division of Compliance
of the Office of Biologics, NCDB.

(2) Regional Food and Drug Directors.

(3) District Directors.

(4) Chiefs of Station Offices.

6. By revising § 5.47, to read as
follows:

§ 5.47 Detention of adulterated or
misbranded medical devices.

The following officials are authorized
to perform all the functions of the
Commissioner of Food and Drugs
pertaining to detention, under section
304(g) of the Federal Food, Drug, and
Cosmetic Act and in accordance with
§ 800.55 of this chapter, of medical
devices that may be adulterated or
misbranded:

(a) For medical devices assigned to
their respective organizations:

(1) The Director and Deputy Director -

_of the National Center for Devices and

Radiological Health (NCDRH).

(2) The Director, Deputy Director, and
the Associate Director for Compliance
of the Office of Medical Devices,
NCDRH.

(3) The Director, Deputy Director, and
Director of the Division of Compliance
of the Office of Radiological Health,
NCDRH.

(4) The Director and Scientific
Director of the National Center for
Drugs and Biologics (NCDB).

(5) The Director, Deputy Director, and
Director of the Division of Compliance
of the Office of Biologics, NCDB.

(b) Regiona! Food and Drug Directors.

(c) District Directors.

(d) Chiefs of Station Offices.

7. By revxsmg § 5.63, to read as
follows:;

§5.63 Detentlon of meat, poultry, eggs,
and related products.

The Regional Food and Drug
Directors, District Directors, and Chiefs
of Station Offices are authorized to
perform and to designate other officials
to perform all the functions of the
Commissioner of Food and Drugs under:

(a) Section 409(b) of the Federal Meat
Inspection Act (21 U.S.C. 879(b)) which
relate to the detention of any carcass,
part thereof, meat, or meat product of .
cattle, sheep, swine, goats, or equines.

(b) Section 24(b) of the Poultry
Products Inspection Act (21 U.S.C.
467(b)) which relate to the detention of
any poultry carcass, part thereof, or
poultry product.

(c) The Egg Products Inspection Act
(21 U.S.C. 1031 et seq.).

*8. By revising § 5.89, to read as
follows:

§5.89 Notification of defects in, and repalr

or replacement of, electronic products.

(a) The Director and Deputy Director
of the National Center for Devices and
Radiological Health (NCDRH), and the
Director and Deputy Director of the
Office of Radiological Health of NCDRH
are authorized to perform all functions
of the Commissioner of Food and Drugs
relating to notification of defects in and

noncompliance of, and repair or
replacement of or refund for, electronic
products under section 359 of the Public
Health Service Act and under

§8§ 1003.11; 1003.22, 1003.31, 1004.2,
1004.3, 1004.4, and 1004.8 of this chapter;
and the Regional Food and Drug
Directors, District Directors, and Chiefs
of Station Offices are authorized to
perform all such functions relating to:

(1) Assemblers of diagnostic x-ray
systems, as defined in § 1020.30(b) of
this chapter.

(2) Manufacturers of sunlamp
products and ultraviolet lamps intended
for use in any sunlamp product, as
defined in § 1040.20(b]} of this chapter.

(b) The Director of the Division of
Compliance of the Office of Radiological
Health, NCDRH, is authorized to notify
manufacturers. of defects in, and
noncompliance of, electronic products
under section 359(e) of the Public Health
Service Act and under § 1003.11{a) of
this chapter; and the Chiefs of District
Compliance Branches are authorized to
perform all such functions relating to:

(1) Assemblers of diagnostic x-ray
systems, as defined in § 1020.30(b) of
this chapter.

(2) Manufacturers of sunlamp
products and ultraviolet lamps intended
for use in any sunlamp product, as
defined in § 1040.20(b) of this chapter.

Effective date. This regulation shall be
effective March 1, 1983.

{Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a));
secs. 354-360F, 82 Stat. 1173—1186 (42 U S.C.
263b-263h))

Dated: February 16, 1983.

Mark Novitch,

Deputy Commissioner of Food and Drugs.
[FR Doc. 83-5087 Filed 2-28-83; 8:45 am)

BILLING CODE 4160-01-M

21CFR Part5

Delegations of Authority and
Organization; Officials in the Natlonal
Center for Drugs and Biologics
AGENCY: Food and Drug Adm1mstrat10n
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
relating to insulin, antibiotics, and
distribution of biological products. This
document also updates organizational
references in accordance with recent
reorganizations within the agency.

EFFECTIVE DATE: March 1, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert L. Miller, Office of Management
and Operations (HFA-340), Food and
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Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443—4976.

SUPPLEMENTARY INFORMATION: FDA is
amending § 5.69 {21 TFR 5.69) to change
the reference to Divisian of Control
Activities to the Division of Product
Quality Control, the niew title of the
division, Sections 5.73 and 5.76 (21 CFR
5.73 and 5.76) are amended to change
the reference to the Division of Drug
Product Quality to the Division of Drug
Quaiity Evaluation, the new title of the -
division. The Certification Bervices
Branch has been abolished and
certification functions transferred o the
Product Surveilence Branch. The
delegation is changed accordingly.
Section 5.75 {21 CFR 5.75) is amended to
delete reference to the National Center
for Antibiotics Analysis. The Center has
been aboiished. All references in the
sections above to the Bureau of Drugs
and Bureau of Biclogics are being
changed as appropriate o conlorm with
the new organization nomenclature and
organizational placement in the
INationel Center for Drugs and Biologics
which was established on June 22,1982
(47 ¥R 26813).

Furiher redelegation of the authority
delegaied is not auihorized. Authority
delegated to a positon by tiile may be
exercised by a person oiiicially
designated to serve in such position in
an aciing capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations {Government -
agencies), Organization and functions
(Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a))) and under
authority delegeted to the Coemmissioner
of Food and Druzs (21 CfR 5.10), Part 5
is amended as follows: .

PART 5—DELEGATIONS OF
AUTHORITY AKD ORGANIZATION

1. By revising § 5.69 to read as
follows:

§5.69 Notification of release for
distribution of biological products.

The Director and Scientific Director of
the National Center for Drugs and
Biologics (NCDB); the Director and
Deputy Director of the Office of
Biologics, NCDB; and the Associate
Director for Compliance and the
Director of the Division of Control
Activities of the Office of Biologics,
NCDB, are authorized to issue written
notices of release for distribution of
licensed biological products, except
radioactive biological products, under

Subchapter F {Parts 600 through 699) of
this chapter.

2. By revising § 5.73 toread as
follows:

§5.73 Certification of insulin.

The Director and Scientific Director of
the National Center for Drugs antd
Biologics (NCDB); the Director aud
Deputy Director of the Office of Drugs,
NCDB; the Associate Director for
Compiiance and the Director and
Deputy Birector of the Division of Drug
Quality Evaluation of the Office of
Drugs, NCDB; and the Chief and
Assistant Chief of the Product
Surveillance Branch, Division of Drug
Quality Evaluation, Office of Drugs,
NCDB, are suthorized to certify or reject
batches of drugs containing insulin,
pursuant to section 506(a) of the Federal
Food, Drug, and Cosmetic Act.

3. By revising § 5.75 to read as
follows:

§5.75 Designation of ctficial master and
working standards for antibiotic drugs.
The Director and Scientific Director of
the National Center for Drugs and
Biologics (NCDB); and the Diractor,
Deputy Director, and Associate Director
for Pharmaceutical Research and
Testing of the Office of Drugs, NCDG3B,
are authorized to designate official Food

.and Drug Administration master and

working standards for antibiotic drugs
under § 430.5 of this chapter.”

4, By revising § 5.76 to read as
follows:

§5.76 Certification of antibiotic drugs.

The Director and Scientific Director of
the National .Center for Drugs and
Biologics (NCDBY); the Director and. .
Deputy Director of the Office of Drugs,
NCDB; the Associate Director for
Compliance and the Director and
Deputy Director of the Division of Drug
Quality Evaluation of the Office of
Drugs, NCDB; and the Chief and
Assistant Chief of the Product
Surveillance Branch, Division of Drug
Quality Evaluation, Cifice of Drugs,
NCTDB, are authorized to certify or reject
‘batches of antibictic drugs, or any
derivative of these drugs, pursuant to
sections 507(a) and 512(n) of the Federal
Food, Drug, and Cosmetic Act.

Effective date. This regulation shall
become effective March 1, 1983.

(Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a)})
Dated: February 22, 1983.

William F. Randolph,

Acting Associate Commissioner for

Regulatory Affairs.

{FR Doc 834911 Filed 2-28-83; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 81
[Docket No. 76N-0366]

Provisional Listing of D&C Red No. 19
and D&C Red No. 37 for Use in.
Externally Applied Drugs and
Cosmetics; Postponement of Closing
Date

AGENCY: Food and Drug Administration.
ACTION: Final rule.

summARY: The Food and Drug
Administration {FDA) is postponing the

. closing date for the provisional listing of

D&C Red No. 19 and D&C Red No. 37 for
use as a color additive in externally
applied drugs and cosmetics. The new
closing date will be April 20, 1983. This
brief postponement will provide time for
the uninterrupted uses of these color
additives in externally applied drugs
and cosmetics while FDA considers the
scientific and legal aspects of the recent
skin penetration studies snbmitted on
February 16, 1983, by the Casmetic,
Toiletry, and Fragrance Asseciation, Inc.

_ (CTFA). Additionally, during this brief

postponement, the agency will prepare
the appropriate Federal Register
dccument(s) upon completion of its
review.

DATES: Effective Felruary 28, 2983, the
new closing date of B&C Red No. 19 and
D&C Red No. 387 wrill ke April 29, 1983,
FOR FURTHER INFORMATION COXKTACT:
Andrew D. Laumbach, Zurzau of Foods
(HFF-334), Food end Crug
Administration, 260 T Tt. BW.,
Washington, DC 25204, 202-472-5380.
SUPPLEMENTARY INFORMATION: FDA
established the current closing date of
February 26, 1983, for the provisional
listing of D&C Red No. 19 and D&C Red
No. 37 Tor cosmetic and general drug
uses by a rule published in the Federal'
Register of March 27, 1981 {46 FR 18954}
The agency extended the closing date
until February 28, 1983, to provide time
for completing chronic toxicity studies
and reviewing and evaluating these
studies. in the Federal Registzr of

February 4, 1983-(48 FR 5262}, FDA

terminated the provisional listing, and
hence approval, of the color additives
D&C Red No. 19 and D&C Red No. 37 for
coloring ingested drugs and cosmetics.
As noted in the Federal Register of
August 6,1973 {38 FR 21199), D&C Red
No. 19 and D&C Red No. 37 are the
subject of a petition (CAP 9C0091)
submitted by the Toilet Goods
Association, Inc. (now CTFA) for use in
coloring drugs and cosmetics. As
discussed in the Federa] Register of

.February 4, 1983 (48 FR 5262), the

petitioner amended its color additive
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- petition by withdrawing its request to
permanently list these color additives
for coloring ingested drugs and
cosmetics, but continued to seek
permanent listing for external cosmetic
and drug products that are not subject to
incidental ingestion. The petitioner had
submitted analyses of the safety and
legal issues for external uses of these
color additives, including data regarding
skin penetration. However, the agency
found the skin penetration data did not
provide an adequate basis upon which
to determine whether these color

additives were in fact absorbed through

the skin.

On November 24, 1982, CTFA asked
the agency to review new skin
penetration studies on these color
additives, which it said it would be able
to submit to the agency by February 10,
1983; however, because of unforeseen

-events, CTFA was unable to submit
these new data before February 16, 1983.
The agency agreed to review these data
before reaching a conclusion on the
safety of D&C Red No. 19 and D&C Red
No. 37 for use in externally applied
drugs and cosmetics. ;

The agency is now considering the
scientific and legal aspects of the CTFA
submissions in support of the external
uses of these color additives. Although
these color additives have been shown
to be animal carcinogens upon ingestion,
the agency believes that the continued
use of these color additives in externally
applied products for the short time
needed for adequate evaluation of the
data will not pose a hazard to the public
health. The regulation set forth below
will postpone the February 28, 1983
closing date for the provisional listing of
these color additives until April 29, 1983.
This postponement will provide
sufficient time for the agency to consider
the CTFA submissions and prepare the
appropriate Federal Register
document(s).

Because of the short time until the
February 28, 1983 closing date, FDA
concludes that notice and public
procedures on this regulation are
impracticable.

This regulation will permit the
uninterrupted use of these color
additives until April 29, 1983. To prevent
any interruption in the provisional
listing of D&C Red No. 19 and D&C Red
No. 37 and in accordance with 5 U.S.C.
553(d) (1) and (3), this regulation is being
made effective February 28, 1983.

List of Subjects in 21 CFR Part 81
Color additives, Color additives

provisional list, Cosmetics, Drugs.

Therefore, under the Transitional
Provisions of the Color Additive
Amendments of 1960 (Title 11, Pub. L. 86—
618; sec. 203, 74 Stat. 404407 (21 U.S.C.
376 note)) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10), Part 81 is amended as .
follows:

PART-81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

§81.1 [Amended]

1. In § 81.1 Provisional lists of color
additives, by revising the closing date
for “D&C Red No. 19” and “D&C Red No.
37" in paragraph (b) to read “April 29,
1983.”

§81.27 [Amended]

2. In § 81.27 Conditions of provisional
listing, by revising the closing date for
“D&C Red No. 19" and “D&C Red No.
37" in paragraph (d) to read “April 29,
1983."” :

Effective date. This final rule is
effective February 28, 1983.

(Sec. 203, 74 Stat. 404407 (21 U.S.C. 376
note))

Dated: February 18, 1983.

Joseph P. Hile,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 83-5071 Filed 2-28-83; 8:45 am)

BILLING CODE 4160-01-M

21 CFR Part 178
{Docket No. 81F-0408]

Indirect Food Additives; Adjuvants,
Production Alds, and Sanitizers;
Lubricants With Incidental Food
Contact )

AGENCY: Food and Drug Administration.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of hexamethylenebis(3,5-di-
tert-butyl-4-hydroxyhydrocinnamate) as
an antioxidant in lubricants with
incidental food contact. This action is in
response to a petition filed by the Ciba-
Geigy Corp.

DATES: Effective March 1, 1983;
objections by March 31, 1983.

ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.

4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Anthony P. Brunetti, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW.,
Washington. DC 20204, 202-472-5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of February 2, 1982 (47 FR 4743), FDA
announced that a petition (FAP 2B3595)
had been filed by the Ciba-Geigy Corp.,
Three Skyline Dr., Hawthorne, NY 10352
(formerly Ardsley, NY 10502), proposing
that the food additive regulations be
amended to provide for the safe use of
hexamethylenebis(3,5-di-tert-butyl-4-
hydroxyhydrocinnamate) as an
antioxidant in lubricants with incidental
food contact.

FDA has evaluated data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the

.regulations should be amended as set

forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Bureau of Foods (address above) by
appointment with the information
contact person listed above. As
provided in § 171.1(h)(2), the agency will
delete from the documents any materials
that are not available for public
disclosure before making the documents
available for inspection.

The agency has considered the
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch
(address above), between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging,
Sanitizing solutions.

Therefore, under the Federal Food, -
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), Part 178 is
amended in § 178.3570(a)(3), by
alphabetically inserting a new item in
the list of substances to read as follows:
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PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

§ 178.3570
contact,

* * * * *
[a) * * *
(3) * Kk &

Lubricants with incidental food

v

Substances Limitations

. . . . .

Hexamethylenebis(3,5-di-tert-  For use as an antioxidant at
butyl-4-hydroxyhydrocin- levels not to exceed 0.5
namate) (CAS Reg. No. percent by weight of the
35074-77-2). lubricant.

. - . . -

* * * * *

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before March 31, 1983,
submit to the Dockets Management
Branch (address above) written
objections thereto and may make a
written request for a public hearing on
the stated objection$. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation, Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective March 1, 1983.

(Secs 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))
Dated: February 22, 1983,

William F. Randolph, -
Acting Associate Commissioner for .
Regulatory Affairs.

{FR Doc. 834908 Filed 2-26-83; 8:45 am|

BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement-

30 CFR Part 916 -

.Approval of Program Amendments

From the State of Kansas Under the
Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

* ACTION: Final rule.

SUMMARY: This document amends 30
CFR Part 916 by adding permanent
program amendments to the Kansas
regulatory program under the provisions
of the Surface Mining Control and

. Reclamation Act of 1977 (SMCRA).

After providing opportunity for public
comment and conducting a thorough
review of the program amendments,
OSM has determined that the
modifications to the Kansas program
meet the requirements of SMCRA and
the Federal regulations. Accordingly, the
Kansas program amendments have been
approved, and Part 916 of 30 CFR
Chapter VII is being amended to
implement this decision.

EFFECTIVE DATE: March 1, 1983.

FOR FURTHER INFORMATION CONTACT:
Arthur W. Abbs, Chief, Division of State
Program Assistance, Office of Surface
Mining, U.S. Department of the Interior,
1951 Constitution Avenue, NW,
Washington, D.C. 20240; Telephone:
(202) 343-5351.

" SUPPLEMENTARY INFORMATION:

1. Background

The Kansas regulatory program was
approved on January 21, 1981,
conditioned upon the correction of six
minor deficiencies. To correct these -
minor deficiencies, Kansas submitted
amended statutory provisions (House
Bill 2182) which were approved on April
14, 1982 (47 FR 16012-16014). At the
same time that Kansas submitted
provisions to satisfy the conditions of
approval, the State also submitted other
proposed statutory amendments. Notice
of receipt and a request for public
comment on these additional
amendments were published on June 1,
1982 (47 FR 23768). The comment perlod
closed on ]uly 1, 1982,

After reviewing the statutory
amendments, OSM determined that
amended Section 49-420(b) of the
Kansas Mined Land Conservation and
Reclamation Act (MLCRA), because it
lacked implementing regulations, was
inconsistent with Section 509 of SMCRA
and 30 CFR 808.12. In a letter to Kansas
dated August 16, 1982 (Administrative

Record No. KS-241), OSM provided
comments on the provisons and
suggested that Kansas promulgate
implementing regulations.

On September 10, 1982, Kansas
replied to OSM's August 16, 1982 letter,
agreeing that regulations were
necessary to implement House Bill 2182
and stated that such regulations were in
the process of being developed The
letter also contained the opinion of the
Assistant General Counsel on several of
the points made in OSM’s letter. On
November 16, 1982 (Administrative
Record No. KS-243), Kansas submitted
the enacted regulations.

On December 23, 1982 (47 FR 57299)
OSM published a notice reopening the
public comment period to allow the
public sufficient time to consider and
comment on the regulatory amendments

. and the statutory provisions which they

implement. The public comment period
ended January 24, 1983.

II. Findings

The Director finds, in accordance with
SMCRA and 30 CFR 732.17, that the
program amendments submitted by
Kansas on May 20, 1982, and November
16, 1982, meet the requirements of
Sections 509, 510, 517, 518, 528, and 701
of SMCRA and 30 CFR Parts 700, 705,
779, 783, and 845, as described below.

The amended provisions of the
MLCRA are as follows:

(1) Section 49-403 of the MLCRA was
amended to include definitions of
geologist and geology;

{2) Section 49—405c of the MLCRA was
amended to include a provision that a
penalty be placed in an interest-bearing
escrow account in the event the person
contests the amount of the penalty or
the fact of the violation;

(3) Section 49406 of the MLCRA was
amended to provide:

(a) For geologists to certify maps that
accompany permit applications;

(b) That bonding requirements may be
satisfied by depositing cash, negotiable
bonds, negotiable certificates of deposit,
or irrevocable letters of credit with the
State treasurer;

(4) Section 49430 of the MLCRA was
amended to add a provision excluding
the extraction of coal incidental to
highway construction from the
provisions of the MLCRA;

(5) Section 49-420(b) of thee MLCRA
was amended to create the mined-land
reclamation fund in the State treasury.

The amended regulations are
summarized as follows:

(1) K.A.R. 47-2-21 which eliminates
members of the mined-land
conservation and reclamation board
from the definition of “employee”, in
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accordance with K.S.A. 1981 Supp. 49—
404;

(2} K.A.R. 47-8-10 which implements
K.S.A. 1981 Supp. 49-406 to allow mine
operatars to bond their permits with
cash, negotiable bonds, negotiable
certificates of deposit, and irrevocable
letters of credit, as well as surety bonds;
and

(3) K.AR. 47-8-11 which melements
K.S.A. 1981 Supp. 49420 concerning use
of forfeited bond money in the mined-
land reclamation fund.

In an August 18, 1982 letter to Kansas,
OSM notified the State that Section 49—
420(b) of the MLCRA, because it lacked
interpretive regulations, was .o
inconsistent with SMCRA and suggested
that the State promulgate unplementmg
regulations.

Section 48-420(b) of the MLCRA
created the mined-land reclamation
fund, to be financed solely with bond
forfeiture money earmarked for the
“reclamation of land affected by open
pit, strip pit, and surface types of mine
operations,” after.a process of
appropriation acts, warrants and
vouchers.

1. OSM found that this statutory
amendment was not consistent with.30
CFR 808.12(d), because the band
forfeiture money could be divorced from
the identified permit area for which the
bond was posted. 30 TFR 808.12(d)
requires the regulatory authority to.use
funds collected from bond forfeitures to
complete the reclamation plan for the
permit area for which the-bond is
forfeited.

In response, Kansas promulgated
revised regulation K.A.R. 47-8-11 which
requires the regulatory autharity to
“utilize funds collected from any bond
forfeitures only to complete the
reclamation plan on the permit area on
which bond was made for the surface
mining of coal, and te cover associated
administrative expenses.”

This amended rule is now consistent
with 30 CFR 808.12(d).

2. OSM found that the statutory
language “open pit, strip plt -and surface
types of mine operations” would
exclude underground mines and
processing facilities, which is
inconsistent with the definition of
“surface coal mining operations” in
Section 701(28) of SMCRA and 30 CFR
700.5. However, in his September 10,
1982 letter, the Kansas Assistant
General Counsel (AGC) assured OSM
that this provision applied to
underground mining. The.AGC noted
that K.S.A. 49-429 provides that the
MLCRA and provisions of the national
surface mining law (SMCRA) shall be
enforced with respect to‘all aspects of -
underground coal mining in the same

manner as for surface mining. Based on
this legal opinion, OSM finds that the
Kansas statute, K.5.A. 49420, is
consistant with Section 701(28) of
SMCRA.

3. OSM found that the amended
statutory provision could be interpreted
to apply to pre-SMCRA abandoned
mines and not necessarily only to coal
mines. The amended Kansas regulation,
K.A.R. 47-8-11, clarifies that the statute
applies only to bonded permitted coal
mining operations and not to pre-
SMCRA abandoned mines.

4. OSM noted that the series of
transfers, appropriations, warrants and
vouchers would be acceptable if Kansas
could assure OSM that the
administrative process would not
unduly delay reclamation on forfeited
areas. The Kansas AGC assured OSM in
his September 10, 1982 letter, that
forfeiture and reclamation procedures

.~ would be accomplished as expeditiously

as possible.

Therefore, OSM finds that the
statutory and regulatory amendments
submitted by Kansas are consistent with
SMCRA and 30 CFR Chapter VIL

Public Comment

No public comments were received on
the Kansas amendments. ‘

Approval of Amendments

Accordingly, 30-CFR Part 916 is
. amended to indicate approval of the
Kansas program amendments submitted
to OSM on May 20, 1981, and November
16, 1982.

II1. Procedural Matters

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to Section 702(d) of SMCRA, 30 U.5.C.
1292(d), no environmental impact
statement need be preparet on this
rulemaking.

2. Executive Qrder No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Qffice of Management and
Budget (OMB) granted OSM an

_ exemption from Sections 3, 4, 7, and 8 of
Executive Qrder 12291 for actions
directly related to approval or
conditional-approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

. The Department of the Interior has
determined that this rule will not have a
significant econamic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 801 ét seq.). This rule does not
impose any new requirements; rather, it
ensures that existing requirements

established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act. This rule
does not contain information collection
requirements which require-approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 916

Coal mining, Intergovernmental
relations, Surface mining, Underground
.mining.

Accordingly, Part 916 of Title 30 is
-amended as set forth herein.

Dated: February 18, 1983.
] Steven Griles,
Acting Director, Office of Surface Mining.

PART 916—KANSAS
1. 30 CFR 916.:10 is revised to read:

§916.10 Stdte regulatory program
approval.

The Kansas State program as
submitted on February 26, 1980, and
amended on Qctober 31, 1980, is
conditionally approyed, effective.
January 21, 1981. Beginning on that date,
the Kansas Mined Land Conservation
and Reclamation Board shall be deemed
the regulatory ‘authority in Kansas for all
surface coal mining and reclamation .
operations on non-Federal and non-
Indian lands. Copies of the approved
‘program, as amended, -are available-at:

(a) Office of Surface ‘Mining, Kansas
City Field Office, Scarritt Building, 818
Grand Avenue, Kansas City, Missouri
64108. -

(b) Mined Land Office, 107 West 11th
Street, Pittsburg, Kansas 66762.

(c) Kansas Corporation® Commission,
Legal Office,-4th Flgor, State Office
Building, 915 Harnson, Topeka, Kansas
66612.

(d) Office of Surface Mining,
Administrative Record, Roam 5315, 1100-
L Street, NW., Washington, D.C. 20240.

2. Part 916 is amended by adding a
new '§ 91615 as set forth below. -

§916.15 Approval of reguiatory program
amendments.

{(a) The following amendmerits were
approved effective April 14, 1982:

(1) Amended Sections 49-411, 49-412,
and 49-422a of the Kansas Mined Land
Consgervation and Reclamation Act
(MLCRA), adopted May 14, 1981.

(2) Sections 49413, 49-414, 49421, 49—
416, and 49-422 of the MLCRA were .
repealed upon adgption of House Bill

'2182 May 14, 1981.

* (3) New Section 49-430 of the MLCRA,
adopted May 14, 1980. )

{b) The following amendments ‘were
approved effective March 1, 1983.

{
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(1) Amended Sectlons 49-403, 49-405c,
49-406, and 49-420 of the MLCRA, and
new Section 10 of House Bill 2182,
adopted May 14, 1981.

' (2) Kansas revised regulations K.A.R.
47-2-21, 47-8-10, and 47-8~-11.
[FR Doc. 83-5190 Fi]edo 2-28-83; 8:45 am)
BILLING CODE 4310-05-M

30 CFR Part 948

Maodifications to the Permanent State
Regulatory Program of West Virginia -

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM)
Interior.

ACTION: Final rule.

SUMMARY: This document amends 30
CFR Part 848 by modifying the deadline
for West Virginia to meet certain
conditions and removing eight other
conditions of approval of the West
Virginia permanent regulatory program
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
West Virginia has submitted provisions
to the Office of Surface Mining (OSM)})
which satisfy the following conditions:
30 CFR 948.11(a)(6), (10), (12), (15), (17),
{22), (25) and (35).

After providing opportunity for public
comment and conducting a thorough
review of the program amendments, the
Secretary of the Interior has determined
that the modifications to the West
Virginia program satisfy the
aforementioned conditions and is
allowmg West Virginia until May 1,
1983,"to meet certain other conditions.
Accordingly, the Secretary of the
Interior has removed those conditions
from the approval of the West Virginia
program and extended the deadline for
meeting certain other conditions of its
program approval.

Part 948 of 30 CFR Chapter VIl is
being amended ta implement this
decision.

EFFECTIVE DATE: The removal of the
conditions of the approval and
extension of the deadline for compliance
are effective March 1, 1983.

FOR FURTHER INFORMATION CONTACT:
David H. Halsey, Director, Charleston
Field Office, Office of Surface Mining,
603 Morris Street, Charleston, West
Virginia 25301, Telephone (304) 347—
7158.

SUPPLEMENTARY INFORMATION:

Background

On March 3, 1980, the Secretary of the
Interior received a proposed regulatory
program from the State of West Virginia.
On January 21, 1981, following a review

of that proposed program as outlined in
30 CFR Part 732; the Secretary of the
Interior approved the program
conditioned on the correction of minor
deficiencies. Information pertinent to the
general background of the permanent
program submission, as well as the
Secretary’s findings, the disposition of
comments and explanations of the
conditions of approval of the West
Virginia program can be found in the
January 21, 1981 Federal Register (46 FR
5915-5956).

In the notice of approval, the
Secretary published the schedule for
West Virginia to resolve each of the 35
conditions of approval of the State's

_.regulatory program. These deadlines

were subsequently extended on October
30, 1981 (46 FR 54070-54071) and May 27,
1982 (47 FR 23156-23157).

On September 14, 1982, the State
requested that the deadline for six of the

-conditions (conditions 2, 7, 8, 16, 23 and

30) due on November 1, 1982, be
extended until May 1, 1983
(Administrative Record Number WV
453). An individual justification for each
of the conditions was provided by the
State. The State also requested that:
OSM reconsider seven conditions -
(conditions 9, 11, 13, 15, 20, 21 and 35) on
the basis of developments subsequent to
the date of approval of the State’s
program. Individual discussion of each
of these conditions was provided.

On October 29, 1982, the State
submitted a copy of emergency
regulations promulgated on October 28,
1982 (Administrative Record Number
WYV 456). These emergency regulations
were intended to satisfy conditions 6, 10,
12, 17 and 22. The letter also contained a
copy of an actuarial study intended to
satisfy condition 25 and information
concerning valley fills intended to
satisfy condition 18. In addition, the
State requested that condition 14 be
included in its request for extension of -
the deadline to satisfy conditions.

A Federal Register notice announcing
receipt and a public' comment period on
the proposed amendments and
extension of deadline for meeting
certain other conditions was published
on November 22, 1982 (47 FR 52731~
52732). The comment period closed on
December 23, 1982. Since no requests

‘were received, a public hearing was not

held on the program amendments.
Secretary’s Findings '
Pursuant to 30 CFR 732.17, the
Secretary finds that some of the
amendments submitted by West
Virginia on September 14, 1982, and

October 29, 1982, correct-some of the
deficiencies in the West Virginia

program as follows:
1. Condition 6 requires an amendment
to the West Virginia program to ensure

" the protection of the public, wildlife and

others from the dangers of exploratory
or other bore holes which have not been
properly managed or controlled as
required by 30 CFR 816.13. West
Virginia promulgated emergency
regulations to accommodate condition 6.
Therefore, the Secretary finds that
Section 6B.02 of West Virginia’s
regulations is no less effective than 30
CFR 816.13 and is in accordance with
section 515(b)(10)(A)(iii) of SMCRA
concerning casing, sealing or managing
of bore holes, shafts, etc. for the
protection of the public, wildlife and
livestock.,

2, Condition 10 requires an
amendment to the West Virginia
program to require that permit
applications contain water quality
information on total manganese
consistent with 30 CFR 783.16(b})(2)(vi).
West Virginia promulgated emergency
regulations to require that permit
applications contain information
regarding water analyses related to total
manganese. Accordingly, the Secretary
finds that West Virginia regulation
Sections 6A.02a.6 and 7A.02a.6 require
that permit applications contain
information on water analyses related to
total manganese in accordance with
section 507(b)(11) of SMCRA and are no
less effective than 30 CFR
779.16(b)(2)(vi) and 783.16(b)(2){vi).

3. Condition 12 requires an
amendment to West Virginia’s
regulations to prohibit static safety
factors of less than 1.5 on outslopes of
the plateau created by mountaintop
removal where these slopes exceed
1v:2h. West Virginia promulgated -
emergency regulations to prohibita
static safety factor of less then 1.5 on
slopes greater than 1v:2h. Therefore, the
Secretary finds the Section 6B.07¢.2 of -
West Virginia's regulations provides for
the prohibition of outslopes greater than
1v:2h unless a minimum static factor of
1.5 is attained in accordance with
section 515(c)(2) of SMCRA, and is no
less effective than 30 CFR 824.11(a)(7).

4. Condition 15 requires an
amendment to West Virginia's
regulations or program to provide that

7

- fish and wildlife agencies be given 60

days to review alternate land use plans
consistent with 30 CFR 816.133(c)(8).
West Virginia requested reconsideration
of this condition on the basis that West
Virginia regulation Section 4D.04h
requires the approval of appropriate
State and Federal fish and wildlife
agencies prior to permit approval. Even
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though the State regulations do not
provide fish and wildlife agencies a 60- -
- day comment period, the fact that the
permit cannot be issued without the
necessary approvals automatically gives
the agencies.at least the maximum time
aliowed by law to grant that approval.
Also, Chapter 20-6-18(a) of the West
Virginia Surface Coal Mining and
Reclamation Act (SMCRA) provides for
public, which includes State and Federal
fish and wildlife agencies, notification
and an opportunity for a public hearing
on the proposed land use within the 60-
day review period. Therefore, since
section 515(c)(3)(D) of SMCRA only
requires that State and Federal agencies
be given an opportunity of not more
than 60 days to review and comment on
the proposed postmining land use, the
Secretary finds that West Virginia
regulation-Section 4D.04h is no less
effective than 30 CFR 816.133(c)(8).

5. Condition 17 requires an
amendment to West Virginia’s
regulations to require that operators
promptly notify the regulatory authority
of slides and comply with any remedial
measures ordered. West Virginia
promulgated emergency regulations to
satisfy condition 17. Therefore, the
Secretary finds that West Virginia
regulation Section 6B.07f requires
operators to notify the regulatory
authority of slides and comply with
remedial measures prescribed by the
- regulatory authority in accordance with
sections 515 and 516 of SMCRA and is
no less effective than 30 CFR 816. 99[b]
and 817.99(b).

6. Condition 22 requires an
amendment to West Virginia's
regulations regarding the public
availability of boring and sampling
analyses. West Virginia promulgated
emergency regulations to accommodate
condition 22, Therefore, the Secretary
finds that Section 12B.07 of West
Virginia's regulations is no less effective
than 30 CFR 786:15(a)(2) and requires
borings and sampling analyses to be
~ made available to the public in
accordance with Section 507(b)(17) of
SMCRA.

7. Condition 25 requires West Virginia .

to provide the Secretary the results of an
analysis prepared by a professional
qualified party using standard statistical
and acturial techniques sufficient to
‘demonstrate that the amount of money
going into-West Virginia's bonding fund
would meet the future demands likely to
be placed upon it. West Virginia -
submitted the required acturial study to
OSM on October 29, 1982. Although this
was only a preliminary study, it
concluded that West Virginia's
alternative bonding system appears to

be basically sound. At the time of the
study, the special reclamation fund had
assets of approximately $4.5 million.
Although reclamation costs are
expected to exceed bond forfeiture
income by about $400,000 annually, the
special reclamation tax provisions of
West Virginia's SCMRA are expected to
provide approximately $1 million
annually when net assets of the special
reclamation fund fall below $1 million.
Since West Virginia's special '

‘reclamation fund is solvent and its

depletion is controllable by a special
reclamation tax and the rate at which
reclamation activities are scheduled, the
Secretary finds that the alternative
bonding system described in Part 4H of
West Virginia's regulation is no less
effective than the requirements of 30 -
CFR Subchapter | of Chapter VII and is
in accordance with the alternative
bonding provisions of Section 509(c) of -
SMCRA.

8. Condition‘35 requires an
amendment to the West Virginia
program to provide for five days’ written
notice of formal hearings in accordance
with'section 525(a)(2) of SMCRA. West
Virginia requested reconsideration of
this condition because Chapter 20-6—
24(c) of the West Virginia SCMRA
requires that the Reclamation Board of
Review give appellanis at least twenty
days’ written notice of hearings by
certified mail and West Virginia
regulation Section 15A.01 requires that
the time, place and purpose of meetings
of the Reclamation Commission and the

" Reclamation Board of Review be

published in a newspaper in the area
where the environmental concern exists
or in a newspaper of general circulation
in the State. Also, the Department of
Natural Resources’ (DNR) Open
Government Proceedings regulations,
Chapter 20-1 Series XIV, require that -
seven days' public notice be given for all
meetings of the Reclamation
Commission and as a matter of
departmental policy, the Reclamation
Board of Review will give seven days’
public notice of all future meetings
(Administrative Record No. WV 465).
Since DNR's Open Government
Proceedings regulations require that
seven days' public notice be given for all
meetings of the Reclamation N
Commission, West Virginia regulation
Section 15A.01 requires that the public
be given advance notice of hearings and
as a matter of departmental policy, the
Reclamation Board of Review will give
seven days’ public notice of all future .
meetings, the Secretary finds that these
provisions provide the public with
adequate advance notice of hearings in

accordance with section 525(a}(2) of
SMCRA.

The Secretary finds that some of the
amendments submitted by West
Virginia on September 14, 1982, and -
October 29, 1982, fail to correct the
deficiencies in the West Virginia
program as follows:

1a. Condition 9 requires an
amendment to West Virginia's
regulations to eliminate the variance

‘provisions of Section 6B.07e.1. West

Virginia requested reconsideration of
this condition based on a proposed
revision to 30 CFR 817.133(d). State
regulation Section 6B.07e.1 allows broad
variances for special land use purposes
at 'the DNR Director’s discretion, with no
regulatory criteria for his exercising this
discretion. Unlike the State provision,
the proposed and existing Federal
regulation provides specific criteria for
granting a variance for backfilling and
grading in accordance with sections
515(c) and 515(e) of SMCRA. Because
West Virginia's regulatlons lack specific
criteria for granting a variance for
backfilling and grading, the Secretary
finds that the provisions of West
Virginia regulation Section 6B.07e.1 are
not in accordance with sections 515(c)
and 515(e) of SMCRA and are less
effective than 30 CFR 817.133.

2a. Condition 11 requires an
amendment to West Virginia's
regulations to require completlon of
rough backflllmg and grading in area
surface mining operations within 180

_days as required by 30 CFR

816.101(a)(3). West Virginia requested
reconsideration of this condition on the
basis that the West Virginia program is
as effective as and more stringent than
the Federal provisions. State regulation
Section 6B.09b.4 is more stringent than
30 CFR 816.101(a)(3) by requiring that no
more than two spoil ridges nor more
than 3,000 linear feet of open pit be
allowed. However, the State regulation
fails to require that rough backfilling
and grading of area mining operations
be completed within 180 days following
coal removal. The regulatory authority
can grant additional time for rough
backfilling and grading if the permittee
can demonstrate, through a written
detailed analysis, that additional time is
necessary. West Virginia contends that
reclamation of area mining operations is
occurring in less than 180 days and the
inclusion of a time limit in the :
regulations may encourage operators to
delay reclamation. It should be noted
that the draft final Federal rules at 30
CFR 816.100 and 816.102 omit specific
timing and distance requirements for
backfilling and grading options and
specify that the regulatory authority
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may establish schedules that define
contemporaneous reclamation.
However, the current Federal rules do

" require specific timing and distance
requirements. Accordingly, since section
6B.07e.1 of West Virginia's regulations
does not establish a maximum time limit
for backfilling and grading, the
Secretary finds that the backfilling and
grading requirements of West Virginia
regulation Section 6B.07e.1 are less
effective than those of 30 CFR
816.101(a)(3). ~ .

3a. Condition 13 requires an

amendment to West Virginia regulation
Section 6B.07a.2 prohibiting placement
of debris on the downslope in areas: of
steep slope mining. West Virginia
requested reconsideration of this
condition on the basis of published
reports which conclude that a timber or
brush windrow barrier is an acceptable
and effective erosion control measure.
In accordance with section 515(d)(1) of
SMCRA, no debris, abandoned
equipment, spoil material or waste
mineral matter can be placed on the
downslope below the bench or mining
cut when surface mining on steep
slopes. Since West Virginia failed to
submit the reports which support the use
of windrowed barriers on steep slopes

~and because placement of debris on the
downslope is prohibited by SMCRA, the
Secretary finds that the windrowing
provisions of West Virginia regulation
Section 6B.07a.2 are not in accordance
with section 515(d){1) of SMCRA and
are less effective than those of 30 CFR
826.12(a)(i)(C).

4a. Condition 18 requires West

Virginia to submit to the Secretary
additional data demonstrating that large
volumes of water runoff will not damage
valley and head-of-hollow fills. On
October 29, 1982, West Virginia
submitted additional information to
OSM concerning the stability of valley
fills constructed with rock core drainage
systems. According to the West Virginia
DNR, 281 valley fills have been
constructed with rock core drainage
systems since the early to mid 1970’s
and no failures of such fills have
occurred. The data provided OSM,
however, is not conclusive evidence that
rock core drainage design criteria
allowed by West Virginia when the fill
is not constructed to the ridge line could
not pose long term threats to the :
integrity of the fill. Unlike 30 CFR 816.72,
.all fills in West Virginia are permitted to
have a central rock core drain. Also,
head-of-hollow fills with rock core
drainage systems are not limited to a
maximum 250,000 cubic yards of
material if not constructed to the ridge
line as required by 30 CFR 816.73(a).

Although data and testimony contained
in the administrative record tend to
support West Virginia's utilization of
rock core drainage systems in fills, the
Secretary remains concerned about the
potential impacts of substantial flows of
water onto or over the fills from
drainage areas above the fills.
Therefore, West Virginia must amend its
program to ensure that valley and head-
of-hollow fills with rock core drainage '
systems may be allowed only in areas
without a significant natural drainage
potential in the disposal area or must be
limited to a maximum of 250,000 cubic
yards if not constructed to the ridge line.
Valley and head-of-hollow fills which
utilize rock-core chimney drainage
systems where the final crest of the fill

_ is at or near the ridge line need not be

limited in size if no significant area of
natural drainage occurs above and -
around the fill and runoff above the fill
flows only in direct response to
precipitation in the immediate
watershed or in response to the melting
of a cover of snow and ice, and which
has a channel bottom that is always
above the water table. To ensure the
long term integrity of fills with rock core
drainage systems, OSM will continue to
monitor selected fills with rock core
drainage systems in West Virginia
during the permanent program. Until
West Virginia's program is amended
accordingly, the Secretary finds that
Section 6B.08c of West Virginia's
regulations, Chapter 8 of the Technical
Handbook and Chapter 20-6-13 of the
West Virginia SCMRA are less effective
than 30 CFR 731.13, 816.72, 816.73, 817.72
and 817.73 and provide design standards
of valley and head-of-hollow fills not in
accordance with sections 515 and 516 of
SMCRA. ‘

5a. Condition 20 requires an
amendment to West Virginia's
regulations or program to demonstrate
that applicable permit data,
performance standards and public
participation requirements of SMCRA
are included in the State provisions for
incidental mining permits. West Virginia
requested reconsideration of this
condition because a memorandum
governing the procedure for obtaining
incidental mining permits was issued on
June 28, 1982, which requires operators
to comply with the permanent program
requirements discussed above. While
the incidental mining permit procedures
address some of the concerns regarding
performance standards, permit data and
public participation, it is OSM'’s position
that the operators cannot be legally
bound to comply with the procedures.
Even if the policy memorandum is
determined to have the effect of law,

certain provisions of sections 508, 507,
508,-509, 510, 511, 513, 514, 515 and 519 of
SMCRA have not been satisfied.
Furthermore, Chapter 20-6-31(c) of the
West Virginia SCMRA specifically
provides that as long as an operator
complies with the purpose and
provisions of Article 8, Section 31 of
Chapter 20, the other sections of Article
6 do not apply to an operator holding an
incidental mining permit, Also the
Reclamation Commission must
promulgate regulations establishing
applicable performance standards for

-incidental mining operations. Because

the West Virginia Legislature exempted
incidental mining operators from
complying with the other provisions of
the West Virginia SCMRA regarding
permit data, performance standards,
bonding, public participation, etc. and
since the Reclamation Commission can
only promulgate performance standards
pursuant to Chapter 20-6-31 of the West
Virginia SCMRA, the Secretary finds
that the State provisions for incidental
mining permits are less effective than
the Federal requirements.

6a. Condition 21 requires an
amendment to West Virginia's
regulations or program which will
assure that the public is notified of
permit decisions as required by 30 CFR
786:23(e). West Virginia requested )
reconsideration of this condition on the
basis that the department provides to
major newspapers throughout the State
a listing of all permits and significant
modifications approved or denied on a
monthly basis. The Federal regulations
at 30 CFR 786.23(e)(1) require that the
regulatory authority notify each person
and government official, who filed
written objection or comment, of its
decision on the application, Also, OSM
is.to be provided a copy of the decision
along with any permit issued. West
Virginia regulation section 3Q.02 only
requires that the DNR Director provide
copies of decisions with regpect to
permit renewals. There are no
provisions for providing decisions to
persons who commit on initial permit
applications. West Virginia regulation
section 31.01, however, requires the DNR
Director to notify all appropriate local
agencies of the issuance, renewal or
significant revisfons to any permits in
accordance with section 510{a) of
SMCRA. The Federal regulations at 30
CFR 786.23(e}(2) require that the
regulatory authority publish its decision
in a newspaper or similar periodical of
general circulation in the general area of
the proposed operation. Without this
notice, adversely affected perdons
would lose their last opportunity to
protect their rights because section
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514(f) of SMCRA limits judicial appeal
to those who participated in the formal
administrative hearing reviewing the
decision of the regulatory authority.
West Virginia has indicated that public
notice of permit decisions is published
in all major newspapers throughout the
State on a monthly basis. Because the
provisions of Chapter 20-6-21(b) of
West Virginia SCMRA require that'the
applicant or any person with an interest
which is or may be adversely affected
request a hearing within thirty days
afier the applicant is notified of the DNR
Director’s decision, it is necessary that -
the public be notified soon after the
decision and not on a monthly basis so
as to provide the public sufficient time
to request a hearing. Accordingly, the
Secretary finds that the West Virginia-
requirements are less effective than the
provisions of 30 CFR 786.23(e).

On September 14, 1982, West Virginia
requested an extension for meeting
conditions 2, 7, 8, 16, 23, and 30 as set
forth in the Secretary’s January 21, 1981
decision (Administrative Record No.
WYV 423). The State indicated in its letter
that it needed the extension because
OSM had proposed changes to its
regulations on several of these issues
which would not be final until after
November 1, 1982.- Also, the State
preferred to implement these regulatory
changes through the normal rulemaking
process rather than file emergency
regulations which are effective for only
180 days with a possible extension of
180 days. With passage of the State’s .
new Administrative Procedures Act, all
regulations must be approved by the
West Virginia Legislature prior to
promulgation. The State has undertaken
a comprehensive review of its
regulations prior to submitting them to
the public for comment and to the
legislature for final promulgation during
the 1983 session.

On October 29, 1982, the State
requested an extension for meeting
condition 14 to May 1, 1983, because
OSM had not promulgated revised
regulations regarding maximum peak
particle velocity. )

Inasmuch as OSM has not :
promulgated final revisions to some of
its regulations which are at issue here
and West Virginia's formal rulemaking
process requires that the regulations be
approved by the legislature prior to final
promulgation, the Secretary is allowing
the State until May 1, 1983, to meet
conditions 2, 7, 8, 14, 16, 23, and 30 of
West Virginia’s program approval. The
Secretary has reconsidered conditions 9,
11, 13, 18, 20 and 21 in light of the
additional material submitted by West
Virginia, but finds these conditions to be .

valid; the Secretary is allowing West
Virginia until May 1, 1983, to meet
conditions 9, 11, 13, 18, 20 and 21 of the
program approval.

Disposition of Public Comments

Few comments were received from
the public on West Virginia's proposed
program amendments. Comments from
Federal agencies were limited and did
not identify any specific deficiencies of
the proposed program amendments.
Pursuant to section 503(b) of SMCRA
and 30 CFR 732.17(h)(10)(i), of those
agencies invited to comment, comments
were received from the following
Federal agencies: U.S. Fish and Wildlife
Service, U.S. Bureau of Mines, U.S. :
Geological Survey, U.S. Army Corps of
Engineers, U.S. Mine Safety and Health
Administration and U.S. Environmental
Protection Agericy. The Secretary has
considered all comments in evaluating
the adequacy of West Virginia's
proposed program amendments, as
indicated below:

1. A commenter concluded that the
provisions of Section 6B.07e.1 of West
Virginia's regulations are inconsistent
with the requirements of 30 CFR
817.133(d) and section 515(e) of SMCRA
in that the Stateregulation does not
limit variances from approximate
original contour to steep slope mining
and none of the criteria required for a
variance are contained in the
regulations, As discussed in Finding 1a,
the Secretary finds that provisions of
Section 6B.07e.1 of the State's
regulations are not in accordance with
sections 515(c) and 515(e) of the SMCRA
and are less effective than the
provisions of 30 CFR 817.133:

2. One commenter objected to West
Virginia's practice of incorporating
incidental mining permit requirements

-by internal memorandums rather than

by regulation. As discussed in Finding
5a, the Secretary finds that the State’s
incidental mining permit provisions are
less effective than the Federal
permanent program requirements.

3/ A commenter stated that West
Virginia's regulations do not require that
the public be notified of permit
decisions as required by 30 CFR
786.23(e). As discussed in Finding 6a, the
Secretary finds that the State’s public
notice requirements for permit decisions
are less effective than the provisions of
30 CFR 786.23(e).

4. One commenter stated that Section
15A of West Virginia's regulations does
not specify"’how many days notice must
be given to the public of formal hearings.
As discussed in Finding 8, the Secretary
finds that West Virginia will require
seven days’ public notice of hearings in

accordance4 with section 525(a)(2) of
SMCRA.

Additional Information
Procedural Matters

Paperwork Reduction Act, This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

National Environmental Policy Act.
The Secretary has determined that
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no Environmental Impact
Statement need be prepared on this
rulemaking.

Executive Order 12291 and the
Regulatory Flexibility Act. On August
28, 1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from sections 3, 4, 6, and 8 of
Executive Order 12291 for actions
directly related to approval or -
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB,

The Department of the Interior has
determined that.this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S8.C. 601 et seq.). This rule does not
impose any new requirements; rather, it
ensures that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

On December 29, 1982, the
Administrator of the Environmental
Protection Agency transmitted her
written concurrence on the amendment
approved in this document as it relates
to air or water quality standards under
the authority of the Clean Water Act, as
amended (33 U.S.C. 1251 et seq.), and
the Clean Air Act, as amended (42
U.S.C. 1857 et seq.).

List of Subject in 30 CFR Part 948

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Accordingly, 30 CFR Part 948 is
amended as set forth herein.

Dated: February 22, 1983.

Daniel N. Miller Jr.,
Assistant Secretary, Energy and Minerals.

PART 948—[AMENDED]

Part 948 of Title 30 is amended as
follows: -

1. 30 CFR 948.10 is revised to read as
follows:
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§948.10 State regulatory program

approval.

The West Virginia State program, as
submitted on March 3, 1980, as amended
and clarified on July 16, 1980, and
resubmitted December 19, 1980, was
conditionally approved, effective
January 21, 1981. Beginning on that date,
the Department of Natural Resources
was deemed the regulatory authority in
West Virginia for all surface coal mining
and reclamation operations and for all
exploration operations on non-Federal
and non-Indian lands. Beginning on May
11, 1982, the program also included the
coal refuse regulations conditionally
approved as a program amendment on
that date. Section 10 of the regulations
contained in the conditionally approved
program of January 21, 1981, was deleted
from the program as of May 11, 1982.
Further, beginning on September 10,
1982, and March 1, 1983, the program
includes the modifications submitted on
June 17, 1982 and September 14 and
October 29, 1982. Copies of the
conditionally approved program, as
amended, are available at:

(a) West Virginia Department of Natural

- Resources, 1800 Washirigton Street,

East, Room 630, Charleston, West

Virginia 25305, Telephone: (304} 348

9160
(b) Office of Surface Mining

Reclamation and Enforcement, 603

Morris Street, Charleston, West

Virginia 25301, Telephone: (304) 347~

7158 -

(c) Office of Surface Mining Reclamation
and Enforcement, U.S. Department of
the Interior, 1100 “L” Street, N.W.,
Room 5315, Washington, D.C. 20240,
Telephone: (202) 343-7896.

§ 948.11:9 Conditions of State regulatory
program approval. [Amended}

2. 30 CFR 948.11(a}(2), (7), (8), (9), {11),
(13}, (14), (16), (18), (20), (21), (23), and
(30) are amended by substituting “May
1, 1983 for each date contained therein.

3. 30 CFR 948.11(a)(6), (10), (12), (15),
(17), (22), (25) and (35) are removed and
reserved.

{FR Doc. 83-5168 Filed 2-28-83; 8:45 am}
BILLING CODE 4310-05-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA 6496]

Suspension of Community Eligibility
Under the National Flood Insurance
Program

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule,

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended on the effective dates
listed within this rule because of
noncompliance with the flood plain
management requirements of the
program. If FEMA receives
documentation that the community has
adopted the required flood plain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The third date
(“Susp.”) listed in the fourth column.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard E. Sanderson, Chief, Natural
Hazards Division, (202),287-0270, 500 C
Street Southwest, Donchoe Building,
Room 505, Washington, DC 20472,
SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program

- (NFIP), enables property owners to

purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Section 1315 of the
National Flood Insurance Act of 1968, as
amended {42 U.S.C. 4022) prohibits flood
insurance coverage as authorized under
the National Flood Insurance Program
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adequate flood plain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR Part
59 et seq.). Accordingly, the
communities are suspended on the
effective date in the fourth column, so
that as of that date flood insurance is no
longer available in the community.
However, those communities which,
prior to the suspension date, adopt and
submit documentation of legally
enforceable flood plain management
measures required by the program, will
continue their eligibility for the sale of
insurance. Where adequate
documentation is received by FEMA, a

notice withdrawing the suspension will -

be published in the Federal Register.

In addition, the Director of Federal
Emergency Management Agency has
identified the special flood hazard areas
in these communities by publishing a

" Flood Hazard Boundary Map. The date

of the flood’map, if one has been
published, is indicated in the fifth

column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Disaster Relief Act of
1974 not in connection with a flood) may
legally be provided for construction or
acquisition of buildings in the identified
special flood hazard area of
communities not participating in the
NFIP and identified for more than a year
on the Federal Emergency Management
Agency's initial flood insurance map of
the community as having flood prone
areas. (Section 202(a) of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown in
the last column.

The Director finds that delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 533(b} are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
“Flood Insurance.” This program is
subject to procedures set out in OMB
Circular A-85.

Pursuant to the provision of 5 U.S.C.
605(b), the Associate Director of State
and Local Programs and Support, to
whom authority has been delegated by
the Director, Federal Emergency
Management Agency, hereby certifies

-that this rule if promulgated will not

have a significant economic impact on a
substantial number of small entities. As
stated in section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local flood plain management
together with the availability of flood
insurance decreases the economic
impact of future flood losses to bath the
particular community and the nation as
a whole. This rule in and of itself does
not have a significant economic impact.
Any economic impact results from the
community's decision not to {adopt)
(enforce) adequate flood plain '
management, this placing itself in non-
compliance of the Federal standards
required for community participation.

- In each entry, a complete chronology
of effective dates appears for each listed
community.

List of Subjects in 44 CFR Part 64

Flood insurance, Flood plains.

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table.
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§64.6 List of eligible communities.

Effective dates of authorization/canceltation of

State and county Location Community No. sale of flood insurance in community Special flood hazard area identified Date *
Arkansas: Hot Springs ...t Malvern, city,of 1301448, May 1, 1924 emergency, Mar. 2, 1983 regular, | Oct. 3, 1975 and Nov. 16, 1973.......... Mar. 2, 1983.
. Mar. 2, 1983 suspended.
Delaware: Kent ... Unincorporated areas.........wreinns 100001A.................| Dec. 17, 1971 emergency Mar. 15, 1978 regular, | Mar. 15, 1978........ooeririvinnrininnrecsinnsd Do.
Mar. 2, 1983 suspended. ~ ’
Florida:
Pinellas.......cunmnnn indian Rocks Beach, city of 125117 July 17, 1870, emergency, May 7, 1971, regular, | Aug. 13, 1876....cciiccimnisnininanininns Do.
Mar. 2, 1983 suspended.
[ » < TR Indian Shores, town of 125118C. May 22, 1970 emergency, May 21, 1971 regular, | May 22, 1970, May 21, 1971, July Do.
Mar. 2, 1983 suspended. 1, 1974 and June 6, 1975.
[ 2 T Redington Beach, town of.......cc..comwuennd 1251400 .....cococvns May 15, 1870 emergency, May 15, 1970 regular, | Sept. 26, 1975 . Do.
Mar. 2, 1983 suspended.
[ 97 N Redington Shores, town of 1251418 June 30, 1970 emergency, May 7, 1971 regular, | May 8, 1971, July 1, 1974 and Oct, Do.
Mar. 2, 1983 suspended. 17, 1975.
Georgia: N Covington, city of 1301448 Apr. 23, 1975 emergency,Mar. 2, 1983 regular, | June 28, 1974 and June 28, 1974...... Do.
Mar. 2, 1983 suspended.
Louisiana: X
Jetterson .......oc.cevunn Grand Isle, town of 225197 Aug. 28, 1970 emergency, Oct. 30, 1970 regular, | Mar. 18, 1975.....civiiivorimiinnnnsiees Do.
Mar. 2, 1983 suspended.
herial . ...ieneinninsens Unincorporated areas 220078C Apr. 27, 1973 emergency, July 3, 1978 regular, | July 3, 1978.......cricrinnnsriennnsd Do.
. Mar. 2, 1983 suspended. . .
Michigan: )
Ottawa Talimadge, township of 260494B Sept. 3, 1980, emergency, Mar. 2, 1983, regular, | June 10, 1977 ..o Do.
Mar. 2, 1983, suspended. ) ’
Oakland......c.eciuvenisee West Bloomfield, township of 2601828 Mar. 30, 1973, emergency, Mar. 2, 1983 regular, | June 28, 1974 and Jan. 30, 1976....... Do.
' Mar. 2, 1983 suspended. ) .
Missouri: Franklin...........| Union, city of 2901378 July 23, 1974, emergency, Mar. 2, 1983 regular, | Mar. 8, 1874 and July 23, 1976........... Do.
Mar. 2, 1983 suspended. .
Nebraska: Hall........c.euns.f Grand Istand, city of 310103 May 28, 1974, emergency, Mar. 2, 1983 regular, | Apr. 5, 1974 and Sept 3, 1976............ Do.
: Mar. 2, 1983 suspended. .
New Jersey: .
Union ... . Kenilworth, borough of 3404668 Feb. 9, 1973, emergency, Mar. 2, 1983, regular, | Oct. 26, 1973 ......cccccoverimmmneriertsersesnnenss| Do.
: Mar. 2, 1983 suspended.
Bergen......onens] South Hackensack, township of .......... 3405158........ccccunnns Aug. 11, 1975 emergency, Mar. 2, 1983 regular, | June 14, 1974 .......cververnrernnsermnnnens| Do.
Mar. 2, 1983 suspended.
New York: .
Rockland: ..| Clarkstown, town of.........ccocoovnvinvinnnns 360679D ......cceoueeens Oct. 24, 1974, emergency, Mar. 2, 1983 regular, | Apr. 12, 1974 Sept. 10, 1976, and Do.
. Mar. 2, 1983 suspended. Aug. 24, 1979.
Schoharie.......c..uw Esperance, town of 361194C Oct, 17, 1975, emergency, Mar. 2, 1883 regular, | Oct. 18, 1974, Aug. 27, 1976 and Do.
Mar. 2, 1983 suspended. : Nov. 14, 1975,
SUftolK ....oirecnnisaninsd Port Jetferson, village of. 360804 June 27, 1974, emergency, Mar. 2, 1983 regutar, | June 28, 1974 and June 11, 1976...... Do.
Mar. 2, 1983 suspended.
Pennsylvania: .
] SO Altoona, city of 420159B. Sept. 26, 1973 emergency, Mar. 2, 1983 regular, | June 28, 1974 and Oct. 3, 1975 Do.
Mar. 2, 1983 suspended.
Lycoming......cuceeeenes Lewis, township of 420643C June 14, 1973, emergency, Mar. 2, 1983 regular, { May 24, 1974, Aug 6, ,1976 and Do.
Mar. 2, 1983 suspended. Aug. 5, 1977.
YOrK ..oorrerernsecsansenend Lower Windsor, township of. 4211878 Aug. 29, 1975 emergency, Mar. 2, 1983 regular, | Aug. 30, 1974 and Aug. 20, 1976....... Do.
Mar. 2, 1983 suspended. .
Lancaster: ... Manheim, borough of .......c....... . 4205558........cccrvene Apr. 19, 1973, emergency, Mar, 2, 1983 regular, { Oct. 5, 1973 and Nov. 21, 1975.......... Do.
Mar. 2, 1883 suspended. .
YOrK coieecrisncisanseascarnes Washington, township of ... 4211508......cecvnes Apr. 4, 1974, emergency, Mar. 2, 1983 regular, | Sept. 20, 1974 and Aug. 20, 1976...... Do.
Mar. 2, 1983 suspended.
Rhode Island: Newport..| Portsmouth, town of 445405C. July 30, 1971, emergency, Aug. 24, 1973, regu- | Aug. 7, 1973, July 1, 1974, Dec. 19, Do.
lar, Mar. 2, 1983 suspended. 1975 and Sept. 10, 1976.
South Carolina:
HOMY oienecvesennnnns Surfside Beach, town of 450111 Sept. 10, 1971, emergency, Dec. 17, 1976, regu- | Dec. 17, 1976.......vneicciieninerinennas Do¥
tar, Mar. 2, 1983 suspended.
o7 T—— Surfside Beach, town of 450111 Sept. 10, 1971, emergency, Dec. 17, 1976, regu- | Dec. 17, 1976.........covnmveeneinmnansacennes Do.
{ar, Mar, 2, 1983 suspended.
Texas: Wichita........ceueun Unincorporated areas.........eeeinend 4811898................. June 1, 1982, emergency, Mar. 2, 1983 regular, | Aug. 1, 1978 Do.
Mar. 2, 1983 suspended.
Virginia: SUSSeX......ouuunsl Unincorporated areas........o.mcsnn S10192A......ceiunes Dec. 11, 1873, emergency, Mar. 2, 1983 regular, | June 8, 1978 .......ciemieriarisenninsanss Do.
N Mar. 2, 1883 suspended.
lllinois: Scott.... .4 Naples, viltage of 1706098, Mar, 8, 1974, emergency, May 17, 1982, regular, | Apr. 2, 1976 and Jan. 9, 1974............, Mar. 1, 1883,
Mar, 1, 1983. suspended. . .
Indiana: Porter. Valparaiso, city of 180204C. Mar. 24, 1975 emergency, Mar. 2, 1983 regular, | Apr'9, 1976 and Jan. 9, 1974.............. Do.
Mar. 2, 1983 suspended.
Maryland: Harford........... Unincorporated areas 240040 May 5, 1972, emergency, Mar. 2, 1983 regular, Mar. 2, 1983.

Mar. 2, 1983 suspended.

APr. 4, 1975..rrreisessiersensense

4 ' Date certain Federal assistance no longer available in special flood hazard area.

(National Flood Insurance Act of 1968 (title XIII, Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804, Nov. 28,
1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate Director, State and -

Local Programs an

d Support)

Issued: February 22, 1983.

Lee M. Thomas,

Associate Director, State and Local Programs and Support.
[FR Doc. 83-5084 Filed 2-28-83; 8:45 am| .
BILLING CODE 6718-03-M
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DEPARTMENT OF HEALTH AND
* HUMAN SERVICES

Office of Human Development
Services .

45 CFR Part 1397

Standard-Setting Requirements for
Medical and Nonmedical Facllities
Where SSI Recipients Reside

AGENCY: Office of Human Development
Services (HDS), HHS.

ACTION: Final rule with comment period.

SUMMARY: This rule amends the
standard-setting requirements for
medical and nonmedical facilities where
S8l recipients reside. (These
requirements are known as Keys
amendment regulations). This action is
necessary because of the passage of the
Omnibus Budget Reconciliation Act of
1981 which amended section 1616(e) of
the Social Security Act and deleted
reference to Title XX thereby removing
social services plans as the vehicle for
providing public notice of standards for
certain facilities.

DATE: Effective March 31, 1983. These
regulations are being published as final
for reasons described in the
Supplementary Information, below.
However, the Department will consider
any written comments up to May 2, 1983.

ADDRESSES: Address comments to the
Assistant Secretary for Human
Development Services, Room 309F,
Hubert H. Humphrey Building, 200
Independence Avenue, SW,,
Washington, D.C. 20201. Agencies and
organizations are requested to submit
comments in duplicate. Beginning two
weeks from today, the public may
review the comments submitted in
response to this final rule in room 300E,
Hubert H. Humphrey Building, 200
Independence Avenue, SW,,
Washington, D.C. 20201, between the .
hours of 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
David A. Rust, (202) 245-7027.

‘SUPPLEMENTARY INFORMATION:
Background

These standard-setting requirements
for medical (not certified by Medicare or
Medicaid) and nonmedicat facilities
where SSI recipients reside were
published in the Federal Register on
Tuesday, January 31, 1978 (43 FR 4016).
They implement the Keys Amendment,
section 1616(e) of the Social Security
Act. They were redesignated Part 1397
of Title 45 of the Code of Federal

Regulations on August 25, 1980 (45 FR
56728).
The purposes of the amendment were:

(1) To assure development of standards .

for safe and appropriate residential
settings as an alternative to institutional
living for appropriate elderly individuals
and handicapped children and adults;
(2) to limit the use of SSI funds for
substandard facilities for such persons;
and {3) to publicize the standards and
enforcement procedures as a means of
involving the public in monitoring these
standards. _ -
The implementing regulations became

" effective October 1, 1977. They required

States to: (1) Designate one or more
State or local authorities to establish
and enforce standards for residential
facilities where significant numbers of
SSI recipients reside or are likely to
reside; (2) make available for public
review in the annual services plan under
the former Title XX of the Social
Security Act, a summary of the
standards and enforcement procedures;
(3) make available a list of any waivers
of such standards and any violations

. that may have come to the attention of

standard-setting authorities; and (4)
certify annually to the Secretary
compliance with the Keys requirements,

Public Law 97-35, the Omnibus Budget
Reconciliation Act of 1981, amended
section 1616(e) of the Social Security
Act by deleting reference to Title XX,
Consequently, the regulations must be
amended to reflect the statutory change-
and to specify how States must now
comply with the Keys requirements. In
order to do this we are issuing these
final regulations with a 60-day comment
period.

Provisions of the Regulations

Except as noted below, these
regulations make only editorial changes.
The first two sections have been
renumbered, all references to Title XX
have been removed wherever they
appear in current regulations, and
$1397.30 has been deleted.

In § 1397.10, several changes have
been made. This section incorporates all
the State responsibilities currently in
§ 1397.30, i.e., making summaries of
standards available for public review;
assuring that standard-setting
authorities meet requirements; and
annually certifying to the Department its
compliance with requirements of this
Part. In addition, this section now
contains the requirements for: (1)
Designation of a State official to assist.
in the activities required to comply with
this Part; and (2) transmittal of a
summary of standards and enforcement
procedures to the Assistant Secretary
for Human Development Services,

Office of Human Development Services,
rather than the regional official who
received title XX plans. .

In § 1397.20, which contains the
responsibilities of standard-setting
authorities, we require the authorities to
provide a summary of their standards
and enforcement procedures to the
States’ designated coordinating official.

Taken together, we believe these
requirements will facilitate

" implementation of State responsibilities

for establishing and enforcing
standards. We believe that the
designation of an official to assist in
State implementation of the Keys
amendment requirements will provide
the Department with a single point of
contact for cooperative efforts with the
State to identify and respond to the need
for technical assistance.

The requirement that summaries of -
State standards be sent to the Assistant
Secretary for Human Development
Services further highlights the
Department’s interest in the Keys
amendment requirements. The -
standards will be used by the recently
established Board and Care unit as a
basis for their work with States,

We believe it will be simple for the
State, if it wishes, to send its
certification of compliance and
summaries of standards and
enforcement procedures as one
submittal to the Department. The
summaries and procedures need to be
sent only one time. Thereafter, only new
or revised summaries of standards or
procedures are required.

Earlier in the development of these
revisions, the Department considered
adding a provision that would link
compliance with the Keys amendment to
the Older Americans Act. Accordingly,
failure to comply with Keys
requirements could have resulted in a
financial sanction against Older.
Americans Act funds. However, after
much deliberation the Department
decided not to impose such a sanction.

Waiver of Proposed Rulemaking

" These Keys requirements have been
in effect since October 1, 1977. The
amendments now being adopted are
primarily technical and do not change
State responsibilities except to give
them flexibility in the means by which
they make standards available for
public review. Publication of an NPRM
and a prior comment period are
therefore unnecessary and we find good
cause to waive those procedures. We
will, however, consider any comments
on this rule that are mailed by the date
specified above in the “EFFECTIVE DATE"
section and make any further changes



8454

~

’

Federal Register / Vol. 48, No. 41 / Tuesday, March 1, 1983 / Rules and Regulations

that may be necessary. We will also
respond to the comments when we make
any further changes.

Impact Aﬁalysis
Executive Order 12291

The Secretary has determined, in
accordance with Executive Order 12291,
that this interim final rule does not
constitute a major rule because it will
not; Have an annual effect on the
economy of $100 million or more; result
in a major increase in costs or process
for consumers, any industries, any
governmental agency or any geographic
regions; or have significant adverse
effects on competition; employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or import
markets.

Reporting and Recordkeeping
Requirements

The Department is required to submit .
to the Office of Management and Budget
for review and approval 45 CFR 1397.10
and 1397.20 which include reporting and
recordkeeping requirements. These
sections will be submitted to OMB. They
will not be effective until OMB approval
is obtained. We will publish a notice in
the Federal Register when approval has
been obtained, indicating the effective
date of the reporting. We recognize that
States have been meeting reporting
requirements. However, we are
following OMB instructions in this
regard so that States may withhold
reporting temporarily.

Regulatory Flexibility Act of 1980

The Regulatory Flaxibility Act of 1980,
Pub. L. 96-254, requires that an agency
prepare a regulatory flexibility analysis
for a proposed oz final rule if the rule
would have a significant economic
impact on a substantial number of
“small entities,"” i.e., small businesses,
small non-profit organizations, or small
sovernmental jurisdictions. Although
facilities sabject to Keys amendments
are small entities, these regulations
specify respongibilities that must be
carried out by the State. They make no
change in the standards applicable to
facilities which are subject to State, not
Federal standards. Therefore, these
amendments do not affect small entities
as that term is defined in the Act. 1
hereby certify that this rule will not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 45 CFR Part 1397

Grants programs, Social programs,
Health facilities, Supplemental Security
Income (SSI).

Approved: January 26, 1983.
Dorcas R. Hardy,

Assistant Secretary for Human Development
Services.

Approved: February 2, 1883.
Richard S. Schweiker,
Secretary of Health and Human Services.
Accordingly, for the reasons set forth
in the Preamble, 45 CFR, Chapter XIII is
amended by revising the title of
Subchapter K, and by revising Part 1397
to read as follows:

SUBCHAPTER K—STANDARD SETTING
REQUIREMENTS FOR MEDICAL AND
NONMEDICAL FACILITIES WHERE SSI|
RECIPIENTS RESIDE

PART 1397—STANDARD SETTING
REQUIREMENTS FOR MEDICAL AND
NONMEDICAL FACILITIES WERE SS!
RECIPIENTS RESIDE . .

Sec.
1397.1 Scope
1397.5 Definitions.
1397.10 Responsibilities of States.
1397.20 Responsibilities of designated
standard-setting authorities.
Authority: Sections 1102 and 1616(e) of the
Social Security Act (42 U.S.C. 1302 and -
1382(e)).

§ 1397.1 Scope.

This part requires States to create dr
designate one or more State or local
authorities to establish, maintain, and
ensure the enforcement of standards for
any category of institutions, foster

* homes, or group living arrangements in

which, as determirfed by the State, a
significant number of recipients of
Supplemental Security Income (SSI)
benefits resides or is likely to reside, SSI
residents who live in relevant facilities
which violate any of the standards will
be subject to a reduction in their SSI
payments by the Social Security
Administration. The reduction will be in
an amount equal to any State
supplementary benefit or other payment
made by the State for any medical or
remedial care provided them by the
facility.

§ 1397.5 Definitions.

For purposes of this part:

(a) Any category of institutions, foster
homes, and group living arrangements
means residential facilities which: (1)
Provide both room and board and
continuous protective oversight to the
residents; and (2) Are non-medical or
medical facilities of any size (other than
those certified for participation in the

Medicaid or Medicare programs) which
are publicly or privately operated on a

- nonprofit or for-profit basis.

(b) Medical or remedial care means
care directed toward the correction or
amelioration of a medical condition
which has been diagnosed as such by a
licensed medical practitioner operating
within the scope of medical practice as
defined by State law, and the care is
provided by or under the direct
supervision of a medical practitioner or
other health professional licensed by the
State or credentialed by the appropriate
professional organization.

§ 1397.10 Responsibilities of States.

Each State shall—

(a) Determine the kinds of residential
facilities (as defined under § 1397.1) in
which a significant number of SSI
recipients resides or is likely to reside;

(b) Create or designate one or more
State or local authorities to establish,
maintain, and ensure the enforcement of
any standards for the residential
facilities identified in accordance with
paragraph (a) of this section;

(c) Annually make available for public
review a summary of the standards
established in accordance with
paragraph (b) of this section, including
the name and address of each standard-
setting authority from which interested
individuals may obtain further
information about full standards,

i

.enforcement procedures, waivers of

standards and violations; ]
(d) Assure that each standard-setting
authority complies with the
requirements of § 1397.20;
{e) Annually certify to the Assistant
Secretary for Human Development

.Services that the State meets the

requirements of this Part. The
certification shall be in the form of a
factual statement signed by the Chief
Executive Officer of the State or his or
her designee and submitted within the
first quarter of each Federal fiscal year;
and

(f) Send a summary of each standard
for each kind of facility, and a summary
of enforcement procedures to the
Assistant Secretary for Human
Development Services in the first
quarter of the first fiscal year following
March 31, 1983. Thereafter, only new or
revised summaries of standards or
procedures are required. The address for

_the Assistant Secretary for Human

Development Services is 200
Independence Avenue, SW.,

.Washington, D.C. 20201.

(g) Designate an official to assist in
the implementation of the requirements
of this Part.
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§ 1397.20 Responsibilities of designated
standard-setting authorities.

Each standard-setting authority shall:

(a) Establish standards. (1) The
standards shall be appropriate to the
needs of the SSI recipients residing in
the facilities and to the character of the
facilities involved. In addition, they
shall govern such matters as:

(i) Admission policies (including a
continuous needs assessment and
referral to appropriate resources);

(ii) Safety;

(iii) Sanitation {cleanliness and
hygienic procedures}); and

(iv) Protection of civil rights (under
the United States Constitution, the Civil
Rights Act of 1964, Section 504 of the

Rehabilitation Act of 1973, and all other -

relevant provisions of Federal and State
laws).

(2) If a standard-setting authority has
standards already in place that cover
the subject areas listed in paragraph
(a)(1) of this section, the standards meet
the requirements of this paragraph.

(3) Under the requirements of this
paragraph the authority may provide for
waivers of a standard under specified
criteria.

(4) The authority shall notify the
public and providers about the need for
affected facilities to meet its standard.

(b) Establish procedures for enforcing
the standards. (1) The enforcement
procedures shall include:

(i) Periodic inspection of facilities;

(ii) Provision of technical assistance;
and

(iii) Use of a warning system which -
provides for an opportunity for a
deficient facility to comply and for the
residents to'move out if the facility fails
to do so.

. (2) The standard- settmg authority
shall establish specific time periods:

(i} For a deficient facility to carry out *
a plan approved by the standard-setting
authority to correct any violation of a
standard which cannot be waived; and

(ii) For the standard-setting authority,
if the facility fails to comply, to arrange
for informing in writing all residents of
the facility (including, where
appropriate, the families, guardians, or
representative payees of SSI residents)
of the standard which the facility does
not meet, and of the time period during
which residents may relocate if they
wish before the authority reports the
deficient facility to the Social Security
Administration. The standard-setting
authority shall also provide dll residents
with a list of approved facilities and
agencies which will help them move if
they wish. The purpose is to let the
residents know they do not have the
protection of the standard, and to give
lthem time and assistance to move if the

absence of the standard endangers them
or causes a reduction in their SSI
benefit,

(c) Report deficient facilities to the
Social Security Administration. (1) At
the conclusion of the relevant time
period(s) given a deficient facility to

-. correct violation of a standard or for

residents to move out of a facility, as
described in paragraph (b)(3) of this
section, each designated standard-
setting authority shall report to the
appropriate Regional Office of the Social
Security Administration the name and
address of any facility which no longer
meets the standards and the effective
date of the violation. The purpose is to
enable the Social Security
Administration to reduce SSI benefits to
SSI residents living in a facility in -
violation of standards, in accordance
with the requirements of Section 1616(e)
of the Social Security Act.

(2) If and when a deficient facility -

_again meets the standards, the standard-
‘setting authority shall notify the Social

Security Administration of the effective
date of its approval of the facility, -~

(d) Maintain and make records
available—(1) Maintenance of records.
Each authority shall:

(i) Keep a record of the details of each
violation of a standard by a facility; and

(i) If a standard is waived, maintain a
record including the name and address
of each facility granted a waiver, the

" standard waived, and the justification

for waiving it.

(2) Availability of records to the
public. Each authority shall make

- available without charge to interested

individuals a single copy of;

{i) A complete set of standards for
each type of facility;

-(ii) The procedures used in the State -
to insure the enforcement of standards;

(iii) The list of facilities (name and
address) that have been granted waivers

. of each standard, including the -
. justification for the waiver; and

(iv) The list of facilities (name and- .
address) found in violation of a
standard, including the details of each
violation.

(3) The authority shall provide the
official designated in accordance with
§ 1397.10(g), a summary of each
standard for each kind of facility and
enforcement procedures.

[FR Doc. 83-5029 Filed 2-28-83; 8:45 am]
BILLING CODE 4130-01-M

- FEDERAL COMMUNICATIONS

COMMISSION
47 CFR Parts 1, 90, and 95

Substitution of Forms for Applications
in Private Land Mobile and General
Mobile Radio Services; Public Notice
Announcing Availability of the Forms

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date

SUMMARY: The Commission adopted a
Memorandum Opinion and Order on
August 24, 1982 to substitute new Forms
574, 574A and 574B for Forms 400 and
4008 for applications in the Private Land

Mobile and General Mobile Radio

Services. This document was published
in the Federal Register, 47 FR 57409
(December 22, 1982). In this document,
the Commission said that the use of the
new forms and the procedural rules
were contingent upon approval of the
froms by the Office of Management and
Budget. When such approval was
obtained, the Commission would
announce the effective date by public
notice. Approval of the new forms was
received form the Office of Management
and Budget. The public notice, dated
February 2, 1983, was released
specifying that the use of the forms and
the procedural rules were effective
February 14, 1983.

DATE: Effective February 14, 1983

FOR FURTHER INFORMATION CONTACT:
Charles F. Turner, Private Radio Bureau

' (202) 632-6497.

SUPPLEMENTARY INFORMATION:
February 2, 1983.

New Land Mobile Application Forms
Now Available

On August 24, 1982, the Commission,
by Memorandum Opinion and Order
{FCC 82-397, Mimeo 32011), adopted
new FCC Forms 574, 574A and 574B for
use by applicants in the Land Mobile
and General Mobile Radio Services
governed by Parts 80 and 95 of the
Rules. The Forms 574 and 574A replace
the Forms 400 and 400S. Form 574B is
entirely new and must be filed with
Form 574 only when requesting
frequencies below 27.5 MHz. This action
was published in the Federal Register,
47 FR 57049 (December 22, 1982). The
use of the Forms and the
implementation of the procedural rules
were contingent upon approval of the
forms by the Office of Management and
Budget (OMB).

Approval has been received from
OMB and the new forms are now
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available for distribution to the public.
Therefore, effective February 14, 1983,
Parts 1, 90 and 95 of Title 47, Code of
Federal Regulations are amended as set
forth in the appendix attached to the
Memorandum Opinion and Order (FCC
82-397, Mimeo 32011). Forms 574 and
574A are to be used in place of Forms
400 and 4008S. .

The new forms are to be submitted to
the Private Radio Bureau’s licensing
facility in Gettysburg, Pa. We will
accept Form 400 for the use of
frequencies 27.5 MHz and above for an
indefinite period. Applicants requesting
the use of frequencies below 27.5 MHz
must now file the Forms 574 and 574B.
When we receive significantly more
Forms 574 than Forms 400, we will issue
another Public Notice setting a deadline
for the continued acceptance of the
Form 400.

The new forms may be obtained from
our headquarters in Washington, D.C.,
our facility in Gettysburg, Pa. and from
our district offices in the field. Requests
for quantities not exceeding three (3)
may be addressed to FCC Consumer
Assistance Branch, Gettysburg, Pa.
17325, or to any of our district offices.
Requests for larger quantities of the
forms may be addressed to FCC Supply
Section, Room B-10, 1918 M Street, NW.,
Washington, D.C. 20554. Other inquiries
concerning privaté radio forms and
licensing matters should be directed to
our staff in Gettysburg, telephone (717}
337-1212.

William J. Tricarico,

Secretary. Federal Communications
Commission. .
[FR Doc. 834133 Filed 2-28-83; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket Nos. 80-201; RM-3249; RM-
3710, 80-211; RM~3579, 80~213; RM-3406;
RM-3718; RM-3719, 81-171; RM-3518; RM-
3556; RM-3613; RM-3666; RM-3771]

FM Broadcast Stations in North
Charleston, Eastover, and Ravenel,
South Carolina; Elloree, South
Carolina; Mount Pleasant, Parris Island,
Manning, Bamberg, and Batesburg,
South Carolina; Johnston, Leesville,
Winnsboro Mills, Saluda, Union, and
Batesburg, South Carolina; Changes
Made in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns FM
Channel 237A to Leesville, South
Carolina, as that community’s first FM’
assignment. The action is taken

pursuant to a petition for
reconsideration of an earlier Report and
Order which had denied the assignment.
The petition was filed by William K.
Durst. Petitions seeking the assignment
of channels to Elloree, Mount Pleasant,
Manning, Johnston, Saluda and Union,
South Carolina; and the deletion of a
channel from North Charleston, South
Carolina, are denied.

DATE: Effective April 27, 1983.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Mass Media Bureau, (202)
634-6530. .
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73 »
Radio broadcasting.

Memorandum Opinion and Order
(Proceeding Terminated)

Adopted: February 9, 1983.
Released: February 24, 1983.

In the matter of Amendment of
§ 73.202(b) Table of Assignments, FM
Broadcast Stations. (North Charleston,
Eastover, and Ravenel, South Carolina),
BC Docket No. 80-201, RM-3249 RM-
3710; Amendment of § 73.202(b}, Table
of Assignments, FM Broadcast Stations.
(Elloree, South Carolina), BC Docket No.
80-211, RM-3579; Amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Mount Pleasant,
Parris Island, Manning, Bamberg, and
Batesburg, South Carolina, BC Docket
No. 80-213, RM-3406, RM-3718, RM-
3719; Amendment of § 73.202(b), Table
of Assignments, FM Broadcast Stations.
(Johnston, Leesville, Winnsboro Mills,
Saluda, Union, and Batesburg, South
Carolina, BC Docket No. 81-171, RM-
3518, RM-3556, RM-3613, RM-3666, RM—-
3771.

By the Chief, Policy and Rules
Division:

1. Before the Commission are five
petitions seeking reconsideration of the
Report and Order, 51 R.R. 2d 25
(Broadcast Bureau 1982), in which FM
channels were assigned to North
Charleston, Eastover, Ravenel, Mount
Pleasant, and Parris Island, South
Carolina. The Report and Order also
denied FM assignments to Elloree,
Manning, Johnston, Leesville,
Winnsboro Mills, Saluda, and Union,
South Carolina. In making our decisions,
the above-listed communities were
divided into two sets, Set A and Set B,
because any assignment plan proposed
for Set A could be adopted ]
independently of any assignment plan
for Set B. The communities included in
Set A are North Charleston, Eastover,
Ravenel, Elloree, Parris Island, and

Mount Pleasant. Set B includes the
communities of Manning, Bamberg,
Batesburg, Johnston, Winnsboro Mills,
Saluda, Union, and Leesville. In this
Memorandum Opinion and Order we
shall first address the petitions seeking
reconsideration of our actions with
respect to the communities in Set A.
After a complete analysis of the Set A
petitions, we shall address the petitions
involving the Set B communities.

Set A

2. In the Report and Order, we
assigned a second FM channel to North
Charleston and made first FM
assignments to Eastover, Ravenel, Parris
Island, and Mount Pleasant, South
Carolina. A mutually exclusive first
assignment to Elloree, South Carolina,
and a mutually exclusive second
assignment to Mount Pleasant were
rejected.! Petitions for reconsideration
of these actions were filed by Santee-
Cooper Broadcasting Company
(“Santee-Cooper”),? and William G.

. Dudley, III (*Dudley”).? An opposition to

the Dudley petition was filed by William
P. Roversi (“Roversi”). Replies were
submitted by Santee-Cooper and
Dudley. ° '

3. Santee-Cooper seeks
reconsideration of our refusal to assign
a first FM channel to Elloree and our
decision not to assign a second channel
to Mount Pleasant. With respect to the
Elloree assignment, Santee-Cooper
makes three basic arguments. First,
petitioner states that Elloree and the
surrounding Orangeburg County are
much more deserving of a first FM
assignment than Eastover. Second,
Santee-Cooper alleges that the Eastover
proponent, William Dudley, does not
have a bone fide interest in an Eastover
assignment, but only sought the channel
as a “strike application” in an attempt to
defeat the addition of a second FM
channel in North Charleston.* According

! According to the original assignment plans
proposed with respect to North Charleston,
Eastover, and Elloree, any two of the communities
could receive channels, but channels could not be
assigned to all three communities. Further Notice of
Proposed Rule Making, 46 FR 19737 (Broadcast
Bureau 1981). After first determining that the larger
city of North Charleston deserved a second local
outlet, we compared the communities of Eastover
and Elloree to decide which city was more
deserving of a first FM assignment. As a result of
this analysis, we assigned the channe! to Eastover.
The second channel to Mount Pleasant was rejected
because no party expressed an interest in applying
for a second channel at that community.

2Public Notice of the petition was given May 5,
1_982, Report No. 1350,

3Public Notice of the petition was given April 16,
1982, Report No. 1347.

*Dudley is the licensee of North Charleston's only
currently operating FM station. Dudley’s original
petition in this proceeding was in the nature of a
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to Santee-Cooper, Dudley has no
intention of building a station at
Eastover; therefore, the Eastover
assignment should not be allowed to
defeat the assignment at Elloree. Finally,
Santee-Cooper states that its Elloree
petition originally was a simple,
uncontested drop-in which should have
been finalized by the Commisison long
ago rather than being included in the
North Charleston and Eastover
controversy. Santee-Cooper reasons that
sound administrative practice demands
that the Elloree assignment be finalized
as it would have been had it not been
injected into the instant consolidated
proceeding. Regarding the Mount
Pleasant assignment, Santee-Cooper
states that it has consistently expressed
its interest in applying for a second
channel at Mount Pleasant. Santee-
Cooper therefore charges that the
Commission was mistaken when it
declined to make the additional
assignment because no interest had
been expressed in its use. Santee-
Cooper urges that the Mount Pleasant
channel be assigned as requested.

4. Dudley's petition seeks
reconsideration of the assignment of
Channel 241 to North Charleston.
Dudley states that the Commission
ignored its own FM assignment
priorities by favoring a second FM
assignment to North Charleston over a
first assignment to Elloree. Dudley also

- charges that the Commission did not
consider, the plethora of aural services
available in North Charleston. Dudley
asserts that the rural areas of South
Carolina do not have as many program
choices as do residents of the .
Charleston metropolitan area. Dudley
concludes that the “piling up” of
additional frequencies in the Charleston
metropolitan area to the exclusion of a
first service to Elloree is arbitrary and
capricious and cannot be reconciled
with the dictates of Section 307(b) of the
Communications Act.®

5. In reply to Santee-Cooper’s petition,
Dudley again asserts that both Eastover
and Elloree can be accommodated with
new assignments if the second channel
at North Charleston is deleted. Dudley
also comments that Santee-Cooper’s
attacks on Dudley's motives for filing
the Eastover petition are both
unsupported and irrelevant. Dudley
points out that a demand has been
expressed for the Eastover channel and
that there is no basis for ignoring his
commitment to apply for and construct’

counterproposal to the assignment of Channel 241 to
North Charleston.

3Section 307(b) of the Communications Act of
1934, as amended, requires that the Commission
distribute frequencies in a “fair, efficient, and
equitable” manner.

the Eastover station. Dudley concludes
that the Commission must make its
decisions on the merits of the proposals,
not on the basis of “wild and
unsubstantiated charges.”

6. An opposition to Dudley’s petition
was submitted by William P. Roversi,
who argues that Channel 241 should be -
retained at North Charleston. Roversi
first questions Dudley’s status as an
interested person‘by virtue of the fact
that his request for the assignment of a
channel to Eastover was granted yet he
now files a petition for reconsideration
of the decision to assign a channel to
North Charleston. Roversi notes that
Dudley is the principal owner of the
only two stations presently licensed to
North Charleston, and that the petition
for reconsideration will delay
competition with Dudley’s AM/FM
combination in that community:
Substantively, Roversi avers that the
assignment of Channel 241 to North
Charleston is consistent with prior
Commission precedent and is neither
arbitrary nor capricious. Finally, Roversi
notes that the Commission has
repeatedly rejected Dudley’s argument
that service to a community from
stations in nearby cities is a proper
substitute for competitive, local service.®

7. Analysis. With respect to the
assignment of a channel to Elloree and
the deletion of Channel 241 at North
Charleston, it appears that Santee-
Cooper and Dudley have merely
restated arguments prevxously
considered and rejected in the Report
and Order.” Reconsideration is generally
not available for the purpose of
rearguing matters on which there has
been deliberation and decision. As a
general rule, the only valid grounds for

" reconsideration are manifest error or

omissions so material that the -
corrections would result in substantial
alteration of the original decision.
WWIZ, Inc., 37 F.C.C. 685, 686 (1964),
aff'd sub nom. Lorain Journal Co. v.
FCC, 351 F. 2d 842 (D.C. Cir. 1965), cert.
denied, 383 U.S. 967 (1965). Neither
Santee-Cooper nor Dudley has prowded
any new information sufficiently
probative to justify reconsideration of
the Elloree or North Charleston
assignment decisions. Accordingly, the

¢Santee-Cooper filed a reply to the Roversi
opposition and essentially agreed with the
arguments made by Roversi. Dudley filed a motion
to strike Santee-Cooper’s reply on procedural
grounds and because it contained “scandalous
matter” not relevant to the merits of the proceeding.
Santee-Cooper filed an opposition to Dudley's
motion to strike. In the interest of fairness and

compiling as complete a record as possible, we shall

consider Santee-Cooper’s pleading.

?See paragraphs 19-23 of the Report and Order
for the substantive treatment of Dudley’s and
Santee-Cooper’s arguments.

requests for reconsideration of those
decisions are denied.

8. Regarding the assignment of a
second FM channel to Mount Pleasant,
Santee-Cooper states that it has
expressed an interest in the assignment
and that the Commission erred in not
considering its commitment to apply for
and build a station in that city. A careful
reexamination of Santee-Cooper’s
pleadings in response to the Further
Notice in this proceeding reveals that
Santee-Cooper did not specifically
commit itself to applying for a second
channel at Mount Pleasant.® Santee-
Cooper now makes such a commitment.
In other cases we have assigned
channels when the pledge to apply for a

“station has been forthcoming in a

petition for reconsideration. E.g,
Westover and Grafton, West Virginia,
48 R. R. 2d 1333 (Broadcast Bureau 1981).
Therefore, we think it appropriate to
consider de novo the assignment of a
second FM channel to Mount Pleasant.
9. In-the Further Notice, one possible
assignment plan proposed assigning two
channels, Channel 269A and 285A to
Mount Pleasant. Assigning two channels
there would be possible only if a second
channel were not assigned to North
Charleston. Thus, a‘comparative
evaluation of the need for a second
channe! at either North Charleston or
Mount Pleasant is required. According
to the Commission’s traditional
assignment priorities,® no clear -
preference can be given to either North
Charleston or Mount Pleasant on the
basis of first or second service to
underserved populations. Since the
proposal would assign a second local
service to either city, a comparison of
the relative need of each community for
an additional service is appropriate.
Among the factors generally considered
in assessing a community’s need for an
FM assignment are size of the
community, location of the community

" in relation to larger radio markets, and

the extent to which the community
receives other aural reception services.

8Santee-Cooper did make such statements in
earliet pleadings. However, Commission rules
require that.interested parties restate their
intentions to apply for stations in their comments.
This was clearly stated at paragraph 39 of the
Further Notice in this proceeding and at paragraph
2 of the Appendix to the Further Notice.

?The original FM assignment priorities were set
out in the Further Notice of Proposed Rule Making
in Docket No. 14185, 27 FR 7787, 7798 (August 7,
1962), and restated in Anamosa and lowa City,
lowa, 46 F.C.C. 2d 520 (1974). Recently, the
Commission amended its assignment criteria.
However, the outcome of the North Charleston-
Mount Pleasant comparison would be the same
under the new guidelines. See Revision of FM
Assignment Policies and Procedures, 80 F.C.C. 2d 88
(Second Report and Order 1982).
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In this case, North Charleston and
Mount Pleasant are both within 6 miles
of Charleston, South Carolina, and both
communities can be expected to receive
a similar number of area radio services.
Thus, a decision between the two
communities is left to a comparison of
their respective populations. Such a
comparison leads to the inescapable
conclusion that, of the two cities, North
Charleston is clearly the larger and
more deserving of a second FM
assignment.'® Therefore, even if Santee-
Cooper had adequately expressed its

interest for the Mount Pleasant channel
in its initial comments, we would have
been compelled to reject the Mount
Pleasant assignment in favor of a
second channel at North Charleston. For
this reason, Santee-Cooper’s petition
seeking the assignment of a second
channel at Mount Pleasant will be
denied.

Set B

10. In the Further Notice, the following
assignment plans were proposed for the
communities included in Set B.

Plan B-l Plan B-li Plan B-tIl Plan B-IV

Present Proposed Present Proposed Present Proposed Present Proposed
Manning 221A 223 221A 223 221A 223 221A 221A.
Bamberg. 224A 221A 224A 221A 224A 221A 224A 224A.
B burg 221A 237A, 221A 237A 221A, 237A 221A 221A.
Johnston 224A 224A 224A L.......f e
Winnsboro Mills......... 221A
Saluda 221A
Union 221A
L ill 237A.

1Originally, Channel 224A was not proposed for Johnston in Plan B-ill. Subsequently, it was discovered that Channe! 224A
could be assigned to Johnston along with the other changes proposed in B-1Il.

The first three pla}xs proposed the

substitution of a Class C channel for the

existing Class A channel at Manning
and the assignment of a first FM channel
to Johnston. The differences in the first
three plans centered on which
additional community—Winnsboro
Mills, Saluda, or Union would receive a
first FM assignment. All of the first three
plans required channel substitutions at
Bamberg and Batesburg. Plan B-]1V
contemplated the assignment of a first
FM channel to Leesville without changes
elsewhere.

11. In the Report and Order, none of
the Set B assignment plans were
adopted. As noted above, the first three
plans necessitated the substitution of
channels at Bamberg and Batesburg. The
substitution at Batesburg would have
further required the licensee of the
Batesburg station, Ridge Broadcasting
Company, to relocate its transmitter in
order to comply with minimum distance
separation requirements. Ridge objected
to the proposed substitution and
concomitant transmitter relocation,
Generally, we do not require the
relocation of a station’s transmitter site
without the licensee’s consent. We
noted in the Report and Order that the
public interest benefits of any of the first
three plans were substantial, but we
held that they were insufficient to
override our general policy of not
requiring relocation. This was especially
true, we held, in the absence of any
commitment from the assignments’
proponents to reimburse Ridge for the

'* According to the 1980 Census, North Charleston
has a population of 65,630 while Mount Pleasant's
population is 13,838.

expenses incurred in the necessary
channel change and transmitter
relocation. Accordingly, we declined to
adopt any of the first three plans. Plan
B-1V, which proposed a simple drop-in
at Leesville, was not adopted because
we discerned no continuing interest in
that assignment,

12. Our disposition of the Set B
proposals generated three petitions for
reconsideration. Petitions were filed by
William K. Durst, the proponent of the
Saluda and Leesville proposals; !
Clarendon County Broadcasting
Company, proponent of the channel
substitution at Manning; > and
Edgefield-Saluda Radio Company, Inc,,
proponent of the assignment of a first
FM channel to Johnston.'® Comments in
support of the Clarendon County and
Edgefield-Saluda petitions were filed by
the Broadcasting Company of Union,
proponent of the Union assignment.
Ridge Broadcasting filed an opposition
to the Clarendon County and Edgefield-
Saluda petitions, to which both
Clarendon County and Edgefield-Saluda
replied.

13. Durst states in his petition that he
did in fact express an interest in
Channel 237A at Leesville and that the
Commission thus erred in not making
that assignment. Durst reiterates his
desire to apply for and construct a
station at Leesville and urges the
Commission to assign the channel
promptly. '

1 public Notice of the petition was given March
22,1982, Report No. 1339.

2pyblic Notice of the petition was given May 5,
1982, Report No. 1350, .

13 pyblic Notice of the petition was given April 16,
1982, Report No. 1347,
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14. Clarendon County Broadcasting
Company (“CCBC"), licensee of Station
WTWE (Channel 221A), Manning, seeks
the substitution of Channel 223 for
Channel 221A at Manning and the
modification of its license to specify
operation on the new channel. In its
petition, CCBC states that the
Commission should have made the
requested substitution, notwithstanding
the refusal of Ridge Broadcasting to
consent to the channel substitution and
transmitter relocation at Batesburg.

CCBC states that adoption of any one of |

the first three assignment plans would
significantly advance the statutory
mandate of Section 307(b) of the Act
without adversely affecting the private
interests of Ridge. CCBC reiterates that
the substitution of a Class C channel at
Manning would provide a first aural
nighttime service to 13,485 people and a
second FM service to 61,820 people. The
substitution would also permit the
assignment of a first FM channel to
Johnston and to either Saluda,
Winnsbore Mills or Union. CCBC avers
that these assignments would serve all
three of the Commission’'s most
important assignment priorities, '

15. According to CCBC, the apparent
motivation of the Commission in not
adopting one of the first three
assignment plans was concern about the
extent to which the private interests of
Ridge would be adversely affected by
the required transmitter relocation.
However, CCBC points out that Ridge
never documented any such supposed
adverse effects. CCBC asserts that Ridge
did not show that the number of people
now served by its station, WKWQ-FM,
would be reduced by moving its
transmitter. CCBC thus avers that the
-only factor adversely affecting Ridge is
the costs which would be incurred in
changing frequencies and transmitter
sites. In this regard, CCBC states that it

has reconsidered its earlier position and

now agrees to reimburse Ridge for “all
of the expenses legitimately and
prudently expended” in modifying its
facilities including a change in
transmitter antenna location. CCBC
further agrees to provide such
reimbursement in whole at such time as
the WKWQ-FM change has been
accomplished and will later lock to
other parties benefitting from the change
for partial recoupment of the total
amount paid. CCBC concludes that this

l‘CCBlC lists these priorities as follows: The
provision of aural fulltime service to as much of the
population as possible; the provision of a second

aural fulltime service to as many people as possible;

and the provision of local transmission service to as
many communities as possible.

arrangement will preclude Ridge from
suffering any financial harm from the
proposed move of its facilities.

16. CCBC recounts its private efforts
to negotiate with Ridge concerning the
proposed channel substitution and

transmitter relocation. CCBC opines that

Ridge's refusal to consent to a change in
facilities results from its desire to obtain
financial benefits beyond its actual
expenses. CCBC claims that Ridge
allegedly agreed to the changes if CCBC
would pay its expenses plus $25,000.
CCBC states that it refused to consent to
such an arrangement because it believed
that the proposal would have required
the type of payment prohibited by
Section 311(c)(3} of the Act and

§ 73.3525(b} of the Commission’s Rules
in broadcast application cases.'s CCBC
concludes that there are no public
interest factors supporting the
maintenance of the status quo and that
the Commission should therefore grant.
reconsideration by adopting one of the

* first three assignment plans.

17. Edgefield-Saluda Radio Company
{“Edgefield-Saluda™) seeks
reconsideration of the decision not to
assign a new FM channel at Johnston.
Edgefield-Saluda asserts that the Report
and Order places undue weight on the
non-relocation policy while failing to
give sufficient weight to the substantial
Section 307(b) benefits that would
accrue from adoption of any of the first
three plans. Edgefield-Saluda avers that,
when given their proper weight, the
balance between the two policies must
favor the substantial expansion of radio

. services which any of the first three

plans offers. Edgefield-Saluda also
states that, should it be the successful

_ applicant at Johnston, it will reimburse

Ridge for its share of the expenses
incurred in changing frequencies and
transmitter sites. Edgefield-Saluda
references its earlier pleadings wherein

.it demonstrated that suitable transmitter

sites are available within the area to
which Ridge would be required 1o move;
those sites are priced within reason; and
there are no intervening hills that could
cause shadowing. Finally, Edgefield-
Saluda notes that the changes proposed
by the Commission in BC Docket No. 80-
90,'¢ if adopted, would obviate the

!5 These sections deal with agreements among
mutually exclusive applicants for the withdrawal of
one or more of the applications. Payments to the
withdrawing applicant may not exceed the amount
expended by the applicant in connection with
preparing, filing, and advocating the granting of its
application.

8 Modification of FM Broadcast Station Rules to
Increase the Availability of Commercial FM
Broadcast Assignments, 78 F.C.C. 2d 1235 (Notice of
Proposed Rule Making, 1980).

necessity for Ridge to relocate its
transmitter. Because the adoption of BC
Docket No. 80-90 would greatly simplify
the issues in this proceeding, Edgefield-
Saluda suggests that action on the
petition for reconsideration in this
proceeding be held in abeyance until
that proceeding is resolved.

18. The Broadcasting Company of
Union, Inc., proponent of an FM
assignment to Union, supports the
petitions for reconsideration and urges
the Commission to adopt Plan B-II
which includes the assignment of
Channel 221A to Union. Union
concludes that Plan B-II would best
serve the legislative mandate of Section
307(b) of the Act by providing for the
most fair, efficient, and equitable
distribution of radio frequencies.

19. Ridge, the licensee of Station
WKWQ-FM at Batesburg, filed an
opposition to the petitions for
reconsideration. According to Ridge, .
neither petitioner offers any new facts
or arguments upon which to grant
reconsideration. Ridge states that the
policy of not forcing a station to change
its transmitter site is a proper one which
was correctly applied in this case. Ridge
asserts that obtaining a new transmitter
site involves expending a considerable
amount of time and effort which is

better used to serve the listening public
at Batesburg. Ridge denies that in

‘'seeking monetary payments in excess of

expenses that it attempted to violate
Section 311 of the Act or § 73.3525 of the
Commission’s Rules. Ridge states that
those provisions refer only to
applications, not rule making
proceedings, and that no cases have
been cited in which those provisions
were applied in the rule making context.
Ridge therefore contends that any
allegations of illegal behavior must be
summarily rejected. With respect to
petitioners’ promises to reimburse Ridge
for its frequency change and moving
expenses, Ridge contends that the
amounts being offered are insufficient to
meet the costs of a frequency change,
must less a site relocation. Finally,
Ridge opposes the proposal of Edgefield-
Saluda to delay resolution of this
proceeding pending the outcome of BC
Docket No. 80-90. Ridge states that
adoption of that docket will create
numerous opportunities for new
assignments and that the public interest
would be best served by considering
any petitions filed under the new
standards.

20. In reply, CCBC alleges that Ridge's
opposition misstated the facts
concerning CCBC’s commitment to
reimburse its expenses. CCBC states
that it and Edgefield-Saluda have agreed
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at the assignment stage, we would need
to evaluate the proposed new location.

23. In the context of an FM assignment
case such as this, the Commission has
never forced an unconsenting licensee to
relocate its transmitter. The reasons for
this involve the substantial risk that any
new site may produce a signal inferior
to the existing one or that new sites may
be actually unavailable or unreasonably
priced. No two sites are exactly the
same in terms of coverage. Given these
inherent differences, the extent of which
we cannot predict, we can never be sure
that the moving licensee will ever again
be put in a position as good as that
which currently exists,

24. In the instant case, it has been
alleged that suitable transmission sites
are available and reasonably priced
from which Ridge could transmit the
required signal level to the-city of
Batesburg. Indeed, Ridge itself, in a
petition for rule making filed at the
outset of this proceeding, stated that
sites were available for such a
relocation. However, when considered
thoroughly, the information contained in
the record regarding available
alternative sites is wholly speculative
and hypothetical. The general
proposition that suitable land is
available is quite different than
specifically stating that a particular
parcel of land is available, is reasonably
priced, and is suitably situated for
broadcast purposes. This specific
information, which we would require
before forcing a licensee to change sites,
is not found in the record to date. Given
this lack of specific information, we will
not force Ridge to take the considerable
risk of uprooting its present operation

nd relocating that operation to an
unspecified site,’” Because we have
been shown nothing more than a
theoretical possibility that adequate
sites are indeed available and
reasonably priced, we have not further
evaluated whether the Batesburg move
would serve some strong and compelling
public interest benefits. Accordingly, we
shall deny the petitions for
reconsideration filed by CCBC and
Edgefield-Saluda.

25. Each of the first three options
listed for the communities in Set B
require the relocation of the Batesburg
station. Since we will not require that
relocation, none of the first three options
can be adopted. This leaves Option IV,
the assignment of Channel 237A to

to pay any amount the Commission -
determines is proper. CCBC asserts that
it will not pay Ridge “* * * the .
additional tribute which it has
demanded above and beyond its
expenses.” In response to Ridge’s
assertions that such demands do not
violate the Act and the Commission's
Rules, CCBC contends that it never
intimated such a violation, per se, but
only referred to those provisions as
evidence of Congressional and
Commission policies against bartering
the public interest for financial gain.

21. Edgefield-Saluda avers in its reply
that the petitions do contain new facts
which would warrant reconsideration of
the Commission's previous decision.
These facts include CCBC's and
Edgefield-Saluda’s unequivocal
promises to pay for Ridge’s frequency
change and transmitter relocation. Other
new facts include Ridge’s failure to act
in good faith by demanding payments
over its actual expenses, according to
Edgefield-Saluda. Edgefield-Saluda
maintains that when the public interest
requires a change in a station’s facilities,
the licensee is not entitled to reap a
windfall profit. Further, Edgefield-
Saluda opines that Ridge is attempting
to extract payment for the
relinquishment of legal rights it does not
possess; clearly it has no vested interest
in WKWQ-FM's present frequency.
Edgefield-Saluda concludes that in light
of these facts, Ridge's refusal to consent
to the relocation of WKWQ-FM’s
transmitter should no longer bar the
adoption of one of the first three
assignment plans.

22. Analysis. We have consistently
held that we would not force a licensee
to relocate its transmitter absent a
willingness on its part to do so. We
stated in the Report and Order that the
public interest benefits of any of the first
three plans were sizable but not of such
significance that they overrode our
general policy of not requiring an
objecting licensee to change transmitter -
sites, citing Asheville, North Carolina,
36 R.R. 2d 810 {1976). The petitioners’
commitments to reimburse Ridge
certainly constitute new information in
support of the relocation. However, the
absence of a commitment for
reimbursement was not the principal
basis for denying the forced relocation.
It was the failure to demonstrate
“unusually strong and compelling”
reasons for the changes requested.
Petitioners’ have not met their burden of
demonstrating or even attempting to
show that specific alternative sites can
be obtained for Station WKWQ-FM
which are suitable for service to
Batesburg. Before approving a relocation

'* As noted earlier, Ridge initiated a proceeding
that would have required it to relocate its current
operations, Had Ridge been willing to take the risks
associated with the relocation, we would have
permitted the move. However, given Ridge's present
opposition to the relocation, we will not force it to
take these risks.

Leesville, South Carolina, as requested
by Durst. This assignment requires no
other changes in the Table of
Assignments. This assignment was not
made in the context of the Report and
Order because, in reviewing the
pleadings, the commitment to apply for
the channel at Leesville was
inadvertently overlooked. Therefore, we
shall grant Durst’s petition for
reconsideration and assign Channel
237A to Leesville as its first FM channel. -
26. Accordingly, it is ordered, that
effective April 27, 1983, the FM Table of
Assignments, .§ 73.202(b) of the
Commission’s Rules, is amended with
respect to the following community:

City Chﬂgr\el

Leesville, 8.C 237A

27. 1t is further ordered, That the
petitions for reconsideration filed by
Santee-Cooper Broadcasting Comparny,
William G.-Dudley, III, Clarendon
County Broadcasting Company and
Edgefield-Saluda Radio Company, are
denied.

28. Authority for the action taken
herein is found in Sections 4(i), 5(d)(1),
303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §8§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules.

29, It is further ordered, that this
proceeding is terminated.

30. For further information concerning
this proceeding, contact Mark N. Lipp,
Mass Media Bureau, (202) 634-6530.

Federal Communications Commission.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Roderick K. Porter,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 83-5070 Filed 2-28-83; 8:45 am}

BILLING CODE 6712-01-M

47 CFR Part 83

[Gen. Docket No. 82-36; Docket No. 20603;
FCC 83-14)

Amendment To Conform With
International Maritime (INMARSAT)
Requirements

AGENCY: Federal Communications
Commission,

ACTION: Final rule.

SUMMARY: This document terminates the
MARISAT proceeding, Docket No.

20603. Additionally, it amends the
Commission's rules and policies to
conform with the INMARSAT system
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requirements. This action is taken
because the MARISAT system was
integrated into the INMARSAT system.
The adopted rules and policies will
enable United States maritime mobile-
satellite users to operate in the
INMARSAT system.

DATE: Effective March 21, 1983.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR INFORMATION CONTACT:

William P. Berges, Private Radlo Bureau,
(202) 632-7175.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 83

Communications @quipment, Ship
stations.

Report and Order (Proceeding
Terminated) -

Adopted: January 20, 1983.

Released: February 18, 1983.

By the Commission: Commissioner Quello
concurring in the result; Commissioner Rivera
dissenting in part and issuing a statement,

In the Matter of Amendment of Part 83
of the Commission’s rules to conform
with the International Maritime Satellite
(INMARSAT) requirements. Gen.
Docket No. 82-38, Docket No. 20603.

Introduction

1. This Report and Order terminates
the Maritime Satellite (MARISAT)
proceeding, Docket No. 20603.
Additionally, it amends Part 83 of the’
Commission’s rules to conform with the
maritime mobile-satellite requirements
of the International Maritime Satellite
(INMARSAT) Organization.!

Background N

2. On June 9, 19786, the Commission
adopted the First Report and Order in
Docket No. 20603, establishing certain
technical requirements and operators
licensing rules for ship earth stations
operating in the MARISAT system.2 The
Commission intended to consider )
additional MARISAT issues at a later
date.® On February 1, 1982, the
MARISAT system was integrated into
the INMARSAT gystem and the
INMARSAT system began to provide
public correspondence services to
maritime mobile-satellite

'INMARSAT is an international organization
which provides the space segment for maritime
satellite communcations.

2MARISAT is a United States joint venture
consisting of COMSAT, ITT World
Communications, Inc., RCA Global
Communications, Inc., and Western Union
International, Inc., which provided satellite
communications services to maritime mobile radio
users.

3See First Report and Order, Docket No. 20803, 59
FCC 2d 957, released June 18, 1976, at para. 3.

communications users. Consequently, on
February 19, 1982, the Commission
released a Notice of Proposed Rule
Making in this proceeding,* (hereafter
Notice), proposing to terminate the
MARISAT proceeding in Docket No.
20603 and to amend the Commission’'s
rules and administrative procedures to
conform with the requirements adopted
by the INMARSAT Organization. In that
Notice we considered and invited
comments on four specific INMARSAT
issues: (a) environmental specifications
of ship earth stations,® (b) witnessing of
type approval tests of ship earth station
equipment models,® (c) ship earth station
licensing by the Commission and
commissioning required by the
INMARSAT Organization, and (d)
dissemination of information contained
in the INMARSAT documents.

3. The INMARSAT environmental
specifications are contained in an
INMARSAT document entitled
“Technical Requirements for
INMARSAT Standard-A Ship Earth
Stations".” In the Notice we stated that
these specifications are accepted as
“mandatory” by some countries but are
only “recommended” in the United
States. We expressed our belief,
however;, that thé reliability of maritime
mobile-satellite communications would
be generally enhanced during distress
situations if ship earth station
equipment conformed with the
INMARSAT environmental
specifications. We invited interested
parties, therefore, to provide us-
comments on this matter, including
estimated costs of environmentally
versus non-environmentally accepted
ship earth station equipment. We

_ intended to consider the information

provided in the comments and consult
with the National Telecommunications
and Information Agency (NTIA) and the
Department of State to determine
whether the United States should
maintain its “recommended” position on
this issue.

*Released February 19, 1982, Gen. Docket No. 82~
36, FCC 82-44, 47 FR 7857, February 23, 1982,

-8The term “environmental specifications” when
used in this proceeding refers to the environmental
conditions the equipment must be capable to
withstand; for example, temperature, humidity and
vibration.

SThe “type approval” term which is used by the
INMARSAT Organization for ship earth station
equipment models that utilize the INMARSAT space
segment should not be confused with the
Commission’s equipment authorization type
approval program. The term "“type approval” when
used in this proceeding refers to the approval of
equipment required by the INMARSAT
Organization.

?The “Technical Requirements for INMARSAT
Standard-A Ship Earth Stations” document is .
included as Appendix B in the Notice, supra.

4. On the issue of witnessing type
approval tests of ship earth station
equipment models, we pointed out that.
Article 15(c) in the INMARSAT
Convention® states that in order to
discharge its responsibilities, the
INMARSAT Council shall have the
power to perform all appropriate
functions including “Adoption of criteria
and procedures for approval of earth
stations on land, on ships and on
structures in the marine environment for
access to the INMARSAT space
segment and for verification and
monitoring of performance of earth
stations having access to and utilization
of the INMARSAT space segment. For
earth stations on ships, the criteria
should be in sufficient detail for use by
national licensing authorities, at their’

-discretion, for type-approval purposes”,

We also stated that in paragraph 2.4 of
its document which is entitled “Type
Approval Procedures for an INMARSAT
Standard-A Ship Earth Station Model”
the INMARSAT Organization requires
that “The Phase I tests shall be subject
to witnessing by representatives of the
INMARSAT Directorate, and/or an
entity from the country of the
manufacturer duly authorized by the
Directorate, on a case by case basis for
any or all of the tests”.®In addition we
noted that when MARISAT required

- witnessing of tests, all expenses accrued

by its representatives for witnessing
such test were reimbursed by the
manufacturer.

5. Briefly, the Phase I tests are
developed and performed by the
manufacturer to demonstrate that its
ship earth station equipment model
satisfies the INMARSAT technical
requirements. These tests are normally
performed on the premises of the
manufacturer and do not require access
to the INMARSAT space segment,

6. In the Notice we expressed our
concern regarding the witnessing of type
approval tests by representatives of the
INMARSAT Directorate on the premises
of United States manufacturers and we
stated it would appear to be in the
public interest if such tests are
witnessed by a United States entity.
Subsequently, we considered whether
representatives of the Communications
Satellite Corporation (COMSAT), which
is the United States Signatory in the

8See TIAS 9605. This document is titled
“International Maritime Satellite Organization
(INMARSAT)" and contains the Articles of the
“Convention Between the United States of America
and Other Governments” and the Articles of the
“Operating Agreement”.

°The “Type Approval Procedures for an
INMARSAT Standard-A Ship Earth Station Model”
document is included as Appendix C in the Notice,
supra.
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INMARSAT Organization, should be
authorized to witness such tests, But we
noted that COMSAT was a potential
manufacturer of ship earth station
equipment. For this reason we believed
that authorizing COMSAT to perform
this task would raise conflict of interest
questions by its competitors in whose
premises these tests would be
witnessed. Finally, we proposed that the
INMARSAT ship earth station
equipment models could be type
accepted by the Commission without
witnessing, in the same manner that all
other mobile maritime radio equipment
is authorized. In addition, we proposed
that the type acceptance application
submitted to the Commission should be
accompanied by an affidavit signed by
an official of the ship earth station
equipment manufacturer.attesting that
the equipment under consideration
satisfies the INMARSAT Phase I test
requirements.

7. For the licensing of ship earth
stations by the Commission and
commissioning by the INMARSAT
Organization we proposed that
prospective licensees would request
access to the INMARSAT space
segment when their equipment is
installed on board their vessels by
submitting a commissioning application
to COMSAT. " COMSAT in turn would
forward the commissioning application
to the INMARSAT Directorate. After the
commissioning application is approved
by INMARSAT but before the
commissioning tests are initiated, the
506 part of a 506/506A license
application form would be submitted to
the Commission, accompanied by a
letter stating that the prospective
licensees have an operating agreement
with the INMARSAT Organization to
utilize its space segment. The 508A part
of the license application form would be
retained by the applicants. This action
would enable the applicants to operate
their ship earth stations for a 60 day
period under temporary authorization.
Prior to the expiration of the 60 day
temporary authorization period the
Commission would issue the required
station license; or reissue the license if
the ship was previously licensed for
terrestrial communications. The station
license would authorize the continued’
operation of the ship earth station in the
INMARSAT space segment provided it
is displayed in conjunction with the
commissioning certificate issued by the
INMARSAT Organization.

*The INMARSAT commissioning procedures are
described in its document entitled “Commissioning
Procedures for INMARSAT Standard-A Ship Earth
Stations”, This document is included as Appendix E
in the Notice, supra.

8. We also stated in the Notice that a
signatories of other countries in the
INMARSAT Organization provide to
their manufacturers important

INMARSAT documents concerning Shlp ,

earth station specifications which are
not made available by the United States
Signatory, COMSAT, to its
manufacturers. As a result, -
manufacturers in other countries have
the opportunity to examine these
documents in draft form and have an
early knowledge of INMARSAT
thinking, This gives them a competitive
advantage in their business activities
with the'United States manufacturers.
We declined to discuss this issue in
more detail, however, because -
procedures for public dissemination of
INMARSAT documents were under
consideration in Docket No. 80-834.11
But we stated that the Commission
intends to make available to the public
all relevant documents emanating from
INMARSAT except those for which
COMSAT has successfully raised a
claim of exemption for specific
documents that should not be disclosed
under Sections 0.457 and 0.459 of our
rules, 12

Comments and Discussion

9. The following parties filed
comments in this rule making
proceeding: (a) Central Committee on
Telecommunications of the American
Petroleum Institute (API), (b)
Communications Satellite Corporation
{COMSAT), (c) COMSAT General
TeleSystems, Inc. (Telesystems), (d)
Scientific Atlanta, Inc, (S/A), and (e)
Radio Officers Union, District 3 of the
National Marine Engineers Beneficial
Association, AFL-CIO (AFL-CIO). No
reply comments were filed.

Environmental Requirements

10. APl in its comments stated that it
is unable to provide cost estimates for
environmentally and non-
environmentally accepted ship earth
station equipment.

11. With the Future Global Maritime
Distress and Safety System (FGMDSS)
and the exemption from the
radiotelegraph requirements in mind, 3

1t See Notice of Proposed Rule Making, CC
Docket No. 80-634, 81 FCC 2d 287, released October
29, 1980.

12 Sections 0.457 and 0.459 of the Commission's
rules list the records which may be withheld from
public inspection according to the statutory basis
and the procedures which must be followed when
an entity submitting information or materials to the
Commission requests that such information or
materials not be made routinely available for public
inspection.

13For the exemption of vessels from the
radiotelegraph requirements in Title Iil, part Il of
theCommunications Act of 1934, as amended, See

AFL~CIO based its environmental
specification comments on two
categories of marine vessels: those
which are fitted with a complete
radiotelegraph installation in
accordance with Title III, Part II of the
Communications Act 1934, as amended,
and those which are contemplated for
coastal domestic voyages, are not fitted
with radiotelegraph equipment, and are
using only radiotelephone equipment as
listed in Appendix A in the Report and
Order, Docket No. 79-336. AFL~CIO
argues that the ship stations on Vessels
That are fitted with radiotelegraph
equipment should not be required to
comply with the INMARSAT
emvironmental specifications. But ship
earth stations on vessels that are not
fitted with radiotelegraph equipment
should comply with environmental
specification which it proposes in its
comments and are more stringent than
those suggested by the INMARSAT
Organization.

12. COMSAT contends that making
the environmental specifications
“mandatory” would increase the design
and manufacturing costs of ship earth
station equipment unnecessarily. Users
and manufacturers, it argues, should
decide the environmental specifications
satisfying particular situations.

13. S/A believes that the INMARSAT
environmental specifications for
ambient temperature, humidity, spray,
icing, precipitation, wind, prime power
variation and vibration bear a
reasonable relationship to conditions
likely to be encountered in a normal
operating environment. The additional
cost for meeting these specifications in
comparison to the cost of meeting less
rigorous standards is minimal, perhaps
1% according to S/A. S/A further
believes that the resutting improvement
in equipment reliability would justify the
additional 1% cost. The INMARSAT
antenna motion specifications however, -
would increase the physical dimensions
and weight of ship earth stations. It
would also increase the manufacturing,
shipping and installation costs by as
much as 5%-10%. Furthermore, S/A
states, the INMARSAT antenna motion
specifications are considered applicable .
only to smaller vessels which eventually
will be accommodated by smaller and
less expensive ship earth stations.
Accordingly, S/A is of the opinion that
the antenna motion requirements should
not be made “mandatory” for all ship
earth stations.

" Report and Order, PR Docket No. 79-336, 89 FCC 2d

40, released February 24, 1982, 47 FR 10220, March
10, 1982,
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14. We have reviewed those
comments carefully keeping in mind that
our scope in this proceeding is to
consider whether the environmental
specifications that are currently
suggested by the INMARSAT
Organization would enhance the ‘
reliability of distress communications in
those vessels that are presently
equipped with ship earth stations at the
option of the ship owners. We have
concluded that the arguments presented
by AFL-CIO regarding FGMDSS and the
exemption from the radiotelegraph
requirements are not directly related to
this issue. Nevertheless, the -
Commission, NTIA and the Department
of State reviewed all the comments filed
on this issue. It was noted that stringent
environmental specifications would
increase the equipment cost -
unnecessarily for vessels whose travels
are limited to global areas where the
prevailing climatic and weather
conditions are not severe. It was also
observed that a great disparity exists on
the issue among the participants in this
proceeding. Moreover, the United States
Signatory has been previously
instructed to oppose the “mandatory”
imposition of the INMARSAT
environmental specifications. Thus,

.based on this joint review, we have
determined that the INMARSAT
environmental specifications should be
retained on a “recommended” basis in

the United States. We reiterate that the

e€quipmentiis optional aboard vessels
and our decision in no way affects
normal distress communications, ¢

15. The Commission, however, is
concerned about the reliable operation
of the INMARSAT ship earth stations
during adverse environmental
conditions. Accordingly, the staff of the
Field Operations Bureau will conduct a
survey on a sampling basis during
normal compulsory radio inspections. In
the survey the master of the ship will be
interviewed as to his or her opinion
regarding the INMARSAT ship earth
station performance under varying .
environmental conditions, with special
attention to the performance of the
antenna and its associated mechanical
and servo equipment. This information
will be evaluated to determine whether
a problem exists, due to the
“recommended” status of the
environmental specifications.

" United States vessels are required by law to
maintain certin ptimary communications systems
for safety purposes. Seée 47 U.S.C 351-363; 46 CFR
77.13~1 (Coast Guard Regulations). These
requirements apply whether or not vessels are
equipped with ship earth stations as an additional
communications system.

Witnessing of Type Approval Tests

16. API and S/A consider the type
approval procedures.required by
INMARSAT sufficiently adequate and
thorough but support a procedure that
does not involve the expense of
witnessing. S/A also supports a type
approval system complying with only
one set of requirements which can be
obtained from one organization and
accepted by all INMARSAT members.

17. Telesystems, a subsidiary of
COMSAT, contends that the rules -
proposed by the Commission are
unnecessary and duplicative in light of
INMARSAT’s stringent type approval
requirements. It states that the
INMARSAT requirements are designed

‘to ensure the compatibility of the ship

earth stations and the INMARSAT
system and to protect the integrity of the
system’s operations. It also argues that
if the Commission’s proposed rules are
adopted, they could place undue burden
on the manufacturer and the consumer.
It opposes compliance with the
Commission’s equipment authorization
procedures and strongly urges the
Commission not to require its own type
acceptance of ship earth station
equipment.

18. COMSAT in its comments is not
opposed to the type acceptance
requirements proposed in the Notice, It
does not believe, however, that the
Commission’'s concern with respect to
the INMARSAT witnessing of type
approval tests in the plants of United
States equipment manufacturers
warrants the imposition of a separate
type acceptance program. COMSAT
contends that the requirements of type
approval of ship earth station models
were adopted pursuant to the
INMARSAT Operating Agreement,
Notwithstanding any decision by the
Commission, it states that the
INMARSAT procedures authorizing
witnessing of tests will still be
applicable. The decision concerning
such witnessing, COMSAT continues, is
to be made by the INMARSAT
Directorate. Should the Directorate
request COMSAT to witness type
approval tests in the United States on
INMARSAT's behalf COMSAT would
undertake such tasks only if the
manufacturer involved is in agreement,
The INMARSAT Directorate, however,
has alternatives for accomplishing
witnessing that do not require
COMSAT’s involvement. Namely, the
use of Directorate personnel or those of
some other entity. Therefore, COMSAT
submits, there is no need for the -
Commission to be concerned about
potential conflicts of interest.

19. In response to the overwhelming
support by the commenting parties on
this issue the rules we adopt in this
Report and Order require that ship earth
station equipment must comply with the
technical standards provided in the
INMARSAT document that is entitled
“Type Approval Procedures for an
INMARSAT Standard-A Ship Earth
Station Model”. Also, the Commission’s
equipment authorization requirement is
changed from the original “type
acceptance” and the submission of an
affidavit by the manufacturers that their
equipment complies with the
INMARSAT requirements that was
proposed in the Notice to the more
lenient “verification” procedure. s The
rules we adoptdo not impose the
mandatory witnessing of equipment
tests or the disclosure of any design
information of equipment which the
maufacturers consider to be of a
proprietary nature. Compliance with the
INMARSAT type approval

. requirements, including witnessing, will

be left to the discretion of each
manufacturer.

20. In the adopted rules the proposed
Section 83.32(g), 83.139(g) and 83.140 are
modified where it is deemed necessary
and the proposed Section 83.134(j)(1) is
deleted to reflect some changes
suggested in the COMSAT comments.

Licensing and Commissioning of
INMARSAT Ship-Earth Stations

21. API supports the licensing and
commissioning procedures proposed in
the Notice. S/ A, however, is concerned
about the processing of the
commissioning applications through
COMSAT to INMARSAT. S/A feels that
this procedure would cause delays and
the INMARSAT commissioning
approval would not be obtained during
the usual one week stay of a ship in
port. To rectify this problem it suggests
that prospective licensees should submit
the commissioning application directly
to INMARSAT with a copy sent to
COMSAT. COMSAT should then submit
immediate concurrence of comments to
the INMARSAT Directorate and be
responsible for assurance that the
necessary approvals are obtained within
the time limits applicable in individual
cases.

22. Article XIV(2) in the Operating
Agreement supra, implies that in the

18“Verification” is a procedure where the
manufacturer makes measurements and takes any
steps necessary to ensure that its equipment
complies with the appropriate technical standards.
The manufacturer is not required to submit
representative test data or a sample unit unless
specifically requested by the Commission pursuant
to § 2.957 of its rules. See Part 2, § 2.902 of the
Commission's rules.
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case of the United States all
applications for the utilization of the
[NMARSAT space segment shall be
submitted to the signatory. The
procedures for processing
commissioning applications are
delineated in Section 2 of the
“Commissioning Procedures for
INMARSAT Standard-A Ship Earth
Stations” document, supra, which was
adopted by the INMARSAT Council
pursuant to Article 15(a) of the
Convention. S/A may be interested in
reviewing its concern regarding the
processing of commissioning
applications with COMSAT. If this
matter deserves further consideration
COMSAT can refer it to the INMARSAT
Council. Nevertheless, it appears that
appropriate arrangements can be
initiated at the discretion of a
prospective licensee prior to the
installation of the ship earth station on
board a vessel so that the
commissioning approval process can be
expedited to the satisfaction of S/A.

23. Two COMSAT comments on this
issue pertain to phrases in the text of the
Notice which were not included in the
actual text of the proposed rules.'®In its
first comment COMSAT suggests that
the commissioning application should be
submitted to COMSAT “on or before”
instead of “when", as we stated, the
ship earth station is installed on board a
vessel. In its second comment COMSAT
suggests that the letter submitted to the
Commission along with the Application
Form 506 should state that the
prospective licensee “has been
authorized by” INMARSAT instead of
“has negotiated an operating
agreement” with INMARSAT, as we
stated, to utilize its space segment for
the commissioning test.

" 24. In the first case we feel the
commissioning application should be
submitted to COMSAT on or before the
ship earth station equipment is installed
on board a vessel. In the second case we
feel that no matter how the INMARSAT
Organization approval to utilize its
space segment is described (i.e.,
authorization or agreement) prospective
licensees in the United States public
sector should be aware that the
INMARSAT approval does not
“authorize” their ship earth stations to
radiate in the INMARSAT frequency
spectrum. Such authorization can only
be obtained from the Commission in
accordance with the licensing provisions
prescribed in its rulés. Nevertheless,
prospective licensees should be ’
informed that an agreement must be
negotiated with the INMARSAT
Organization to utilize its space segment

<

®See paragraphs 18(a) and (b) in the Notice.

before a license application is submitted .

to the Commission. Accordingly, an
appropriate statement is included in
Section 83.28(a)(1) of the adopted rules.

Dissemination of Information

25. APl and COMSAT fully support
the Commission's efforts to ensure
public awareness of relevant ship earth
station documents emanating from
INMARSAT except those subject to a
valid claim of confidentiality under the
Freedom of Information Act (FOI). In
fact, COMSAT states, it currently
provides this type of INMARSAT
information to the Commission for filing
in the Commission's Public Reference
Room on a regular basis. It also mails
free listings of this information to
interested parties on a periodic basis
and provides copies of requested

- documents from these lists to these

parties on a cost-reimbursable basis.

26. Noting the API and COMSAT
support for our proposal we will make
available for public review in the
Commissions General Public Reference
Room all relevant ship earth station
documents emanating from INMARSAT.
In order to ensure the availability of
these documents to the public we

" request COMSAT to file with the

Commission for this purpose a set of all
documents that are submitted for
consideration to the INMARSAT
Council and the INMARSAT Advisory.
Committee on Technical and
Operational Matters.!?

Conclusion

27. The Commission has determined
that Sections 603 and 604 of the
Regulatory Flexibility Act of 1980, Pub.
L. 96-354, do not apply to this rule
making proceeding because the rules if
promulgated will not have a significant
economic impact on a substantial
number of small entities. The rule
changes adopted herein primarily relate
to procedures required by the
INMARSAT Organization for
participating entities. The concerned
organizations will be operators of large
oceangoing vessels and manufacturers
of INMARSAT communications

Y1n its Memorandum Opinion and Order, CC
Docket No. 80-634, 80 FCC 2d 1159, released August
13, 1982, the Commission established policies and
procedures for the public dissemination of all other
INTELSAT and INMARSAT documents‘and
required COMSAT to indicate within 80 days of the
rel of the Commission's Order the manner in
which COMSAT intended to comply with the
Commission’s directive. On December 13, 1982,
COMSAT submitted to the Commission its “Report
on Information Flow and Licensing Procedures”.
This Report is currently being evaluated by the
Commission’s staff which will take such additional
steps as may be necessary to implement the
Commission’s INTELSAT/INMARSAT information
flow policies and procedures.

equipment. No significant economic
impact will result for small entities.

28. For further information on matters
covered in this document contact
William P. Berges, (202) 632-7175.

29, Accordingly, it is ordered, that
under the authority contained in Section
4(i), 301, 303(e) and (r) of the
Communiciations Act of 1934, as
amended, and 201{(c){4) and (c}{11) of the
Communications Satellite Act of 1962
the Commission’s rules are amended as
set forth in the attached Appendix A,
effective March 21, 1983.

30. It is further ordered, that this
proceeding and the proceeding in
Docket No. 20603 are terminated.
Federal Communications Commission.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

William J. Tricarico,

Secretary.

Appendix
PART 83—{AMENDED]

Part 83 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

" 1. In § 83.28, paragraph (a)(1) is
revised to read as follows and
paragraph (a)(2) is removed and
reserved:

§83.28 Standard forms to be used.

(a) * & & 4
(1) FCC Forms 506/506-A,

Applications for License and Temporary
Operating Authorization for Ship Radio
Stations. FCC Forms 506 and 506A are
available as a single application form.
Forms 508 and 508-A shall be completed
concurrently when applying for a new or
modified license to operate a ship
station on terrestrial or satellite
frequencies. For INMARSAT ship earth
stations Form 506 must be submitted to
the Commission accompanied by a letter
stating that the prospective licensee has
negotiated an operating agreement with
the INMARSAT Organization to utilize
its space segment. Form 506-A must be
retained by the applicant for temporary
authority to operate its station for 60
days.

(2) [Reserved]

* * * * *

2.In§ 83.32, new paragraphs (f} and
{g) are added to read as follows:

§ 83.32 Filing of applications.

* * w * *

(f) In cases where a ship earth station
is required to be commissioned before it
is certified to utilize a privately owned
satellite system, Form 506 must be
submitted to the Commission prior to

4
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the initiation of any commissioning tests -
that require the use of the satellite
frequency bands allocated for marine
satellite cummunications.

(g) A ship earth station authorized to -
utilize the INMARSAT space segment
must display the Commission license in
conjunction with the commissioning
certificate issued by the INMARSAT
Organization. Ship earth stations that
were operating in the MARISAT system
and are not commissioned by the
INMARSAT Organization will continue
to be used in the INMARSAT system
without a commissioning certificate
issued by the INMARSAT Organization.
The continued use of such equipment,
however, wili not be permitted after
September 1, 1991, unless a
commissioning certificate is obtained
from the INMARSAT Organization.
Notwithstanding the requirements in
this paragraph,-ship earth stations can
operate in the INMARSAT space
segment without an INMARSAT issued
commissioning certificate provided an
appropriate written approval is obtained
from the INMARSAT Organization in
addition to the Commission’s license.

§83.134 [Amended]

3. In § 83.134, paragraph (j) is revised
by adding the following sentence at the
end of the paragraph: “Ship earth station
transmitters utilized in the INMARSAT
system will be verified on the basis of a
carrier power of not more than 100 watts
with the transmitter terminated in a
. dummy load of matching impedance.”

4, In § 83.139, paragraph (g) is revised
to read as follows:

§83.139 Acceptability of transmitters for
licensing.

* * * R *
{g) Verification is required for ship

earth station transmitters which are
operating in the INMARSAT system.

Transmitters of a model that was type
accepted by MARISAT for use in its
system will be considered verified by
the Commission for use in the -
INMARSAT system. The continued use
of such equipment, however, will not be
permitted after September 1, 1991,
unless verified in accordance with the
Commission's procedures.

* * * *. *

5. In § 83.140, the title of this section is
revised and paragraph (d) is added to
read as follows:

§83.140 Type acceptancé and verification
of equipment.

(d) Notwithstanding the provisions of
paragraphs (a), (b) and (c) of this section
any manufacturer of a ship earth station

" transmitter intended for use in the

INMARSAT space segment shall verify
such transmitter by complying with the
verification procedures set forth in Part
2 of this chapter. Verification of such
equipment shall be in accordance with
the technical requirements provided in
the “Type Approval Procedures for an
INMARSAT Standard-A Ship Earth
Station Model” document. The ship
earth station input/output parameters,
the data obtained when the equipment
is integrated in system configuration and
the pertinent method of test procedures
that are used for the type approval of
the station mode! which are essential for
the compatible operation of that station
in the INMARSAT space segment shall
be disclosed by the manufacturer upon
request of the FCC or the United States
Signatory. Witnessing of the type
approval tests and the disclosure of the
ship earth station equipment design or
any other information of a proprietary
nature shall be at the discretion of the
ship earth station manufacturer.

Statement of Comnnssloner Henry M. Rivera
Dissenting in Part

Re: In the Matter of Amendment of Part 83 of
the Commission's Rules to Conform with
the International Maritime Satellite
(INMARSAT) Requirements

The majority’s position is that compliance
with environmental specifications for

INMARSAT ship facilities should be on a

voluntary basis.** I disagree. This decision

represents a potentially destructive devotion
to the marketplace. Both the existence of
countervailing matives and the reality of ship
mobility !® convince me that, in this case,
reliance on the marketplace is misplaced, has
unacceptable and unnecessary risks with
potentially disasterous consequences,
deviates from this Commission's previously
unwavering approach to safety of life at sea
and abandons our responsibilities under

Section 1 of the Communications Act.*® The

majority recognizes these shortcomings and

attempts to rectify them by instituting a

procedure to assess the environmental

readiness of vessels on a random basis. Such

a survey will be of questionable effectiveness

and is likely to increase the Commission’s

administrative burdens and the drain its
limited resources. See paragraph 15. It also
indicates the majority's apparent discomfort
with its marketplace decision. I dissent,

[FR Doc. 83-5058 Filed 2-28-83; 8:45 am}

BILLING CODE 6712-01-M

8Gee paragraph 14.

19 A ship may be put in service in a tropical
climate and its INMARSAT facilities constructed to
meet the requirements for that climate. But there is
nothing to prevent that same ship from later being in
service in an arctic climate where its INMARSAT
facilities would not be environmentally suitable and
accordingly, might pose a serious safety risk.

20] cannot support this relaxed approach when
safety of life is a factor. This is particularly true: (1)
If the cost increases associated with mandatory
compliance would be minimal, as the record
indicates in the comments of Scientific-Atlanta, Inc.
which is the only, unrefuted quantification of the
cost associated with mandatory compliance; and (ii)
inasmuch as we have stated our belief that
conformance with the INMARSAT environmental
requirements enhances the reliability of maritime
mobile-satellite communications during distress
situations. See paragraph 3.
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FEDERAL RESERVE SYSTEM

12 CFR Part 207
[Docket No. R-0457]

Securities Credit by Persons Other
Than Banks, Brokers or Dealers;
Complete Revision and Simplification
of Regulation G

AGENCY: Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board proposes to revise
Regulation G in its entirety. The
proposed Regulation G is written in
simplified language and organized in a
more logical fashion. Obsolete
provisions have been removed. This
proposed revision incorporates
amendments made to Regulation G in
January 1982 which: (1) Removed
existing provisions that prohibited
lenders subject to the rule from
extending both regulated and non-
regulated credit to the same borrower
and prohibited mixed collateral loans
and (2) clarified the definition of the
term “indirectly secured’ (47 FR 2981,
January 21, 1982).

The proposed revision raises the
registration threshold for G-lenders to
$200,000 and eliminates the registration
requirements for those who arrange but
do not extend credit secured by margin
securities.

In addition, the existing provision
prohibiting unsecured loans to a broker
or dealer by a G-lender is removed. The
prohibition in section 8 of the Securities
Exchange Act of 1934 (1934 Act")
which prevents anyone except a bank
from lending to a broker or dealer on the
collateral of registered securities is
retained in the regulation.

A further reduction in regulatory
burden will be achieved by the
liberalization of the “Plan-lender”
provision, which covers extensions of
credit under employee option and stock
purchase plans. The proposed revision
will permit companies and their
affiliates to finance imployee purchases
of company stock without a specific

s

scheduled paydown of the loan or a
three-year lockup of the stock as is the
present rule. The proposal will continue
to permit a company to extend credit in
excess of the current maximum loan
value of the securities.

The Board is seeking specific public
comment on the question whether
Regulation G and U should be combined
to form a new comprehensive regulation
with various subchapters-or whether the
two regulations should be maintained
separately in their simplified forms.

DATE: Comments should be received on

or before April 22, 1983.

ADDRESS: Comiments, which should refer
to Docket No. R-0457, may be mailed to
the Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, N.W., Washington,
D.C. 20551 or delivered to Room B-2223
between 8:45 a.m. and 5:15 p.m.
Comments received may also be
inspected at Room B-1122 between 8:45
a.m. and 5:15 p.m,

FOR FURTHER INFORMATION CONTACT:

At the Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551, contact: Laura Homer,
Securities Credit Officer, or Robert Lord,
Attorney, Division of Banking
Supervision and Regulation (202) 452-
2781, At the Federal Reserve Bank of
New York, contact: Mindy Silverman,
Assistant Counsel, (212) 791-5032.
SUPPLEMENTARY INFORMATION: The
Board proposes to revise Regulation G
by: (1) Simplifying the language in all
provisions, (2) removing obsolete
provisions and (3) reordering provisions
in a more logical manner.

Explanation of Changes

The proposed Regulation G is divided
into seven sections which, in the
following order: (1) State the legal basis
and scope of the regulation, (2} define
the terms used throughout the
regulation, (3) state the general rule, (4)"
separately treat loans made to brokers
or dealers for specified purposes, (5)
provide special treatment for loans to
employee stock option and stock
purchase plans meeting certain
qualifications, (6) set forth the criteria
for inclusion on the list of OTC Margin
Securities, and (7) establish the
maximum loan value of different types
of collateral. ’

Unless otherwise noted, no -
substantive changes have been made to
the regulation. The regulation has been

reorganized in a more logical fashien
and the language has been simplified for
easjer understanding. In addition,
obsolete terms and provisions have
been removed, and parts of the
regulation incorporate Board and staff
interpretations issued during the course
of administration of the rule.

The revised definition of “indirectly
secured” adopted by the Board in
January 1982 did not contain a specific
exception {(contained in an earlier

. definition) that a loan will not be

considered “indirectly secured” if a
lender in good faith has not relied upon
margin securities as collateral. It was
not the intent of the Board, however, to
remove this exception, and
interpretations have been issued making,
this point clear. To avoid
misunderstanding, language has been
added to the definition in the proposed
revision to clarify this point.

A section by section analysis of the
proposed Regulation G Follows.

1. Authority, Purpose and Scope. This
section states the Board’s legal authority
to promulgate Regulation G, the purpose
of the rule, and the fact that its coverage
is limited to lenders other than banks,
brokers, or dealers.

2. Definitions. This section contains
eleven definitions of terms used .
throughout the regulation. All terms of
art not defined in the 1934 Act itself are
defined in this section. Other terms
whch have, over the past five decades,
achieved “common usage” status in
margin regulation parlance have been
incorporated into the regulation and are,
therefore, defined in this section. Some
definitions are scattered throughout the
current regulation. All such definitions
have been brought within a single
definitional section.

3. General Requirements. This section
contains the general rules which lenders
other than banks, brokers and dealers
(“G-lenders”) must follow when
extending, maintaining or arranging
credit on the collateral of margin
securities. It places limits on the amount
of credit G-lenders can extend when the
purpose is to purchase or carry
securities and the loan is secured by
margin securities. -

The registration threshold has been
raised from $100,000 to $200,000 and the

_ registration requirement for G-lenders

who merely arrange credit has been
eliminated. Registered G-lenders will
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continue to be subject to restrictions on
securities credit that they arrange.

The “general requirements” section
also contains the “single credit” rule,
which directs G-lenders to aggregate the
amount of purpose credit extended to a
single customer in order to prevent
evasion of the rule. This section also
specifically permits the use of other
collateral with margin securities to
support a purpose credit. Under the
present rule, as written, there is some
ambiguity as to whether such “mixed
collateral” loans are permissible.

This section also requires G-lenders
who extend credit on margin securities
to obtain a Form G-3, which requires the
borrower to state the purpose and
amount of the loan and list the margin
securities used as collateral for the loan.
In the case of revolving credit
agreements, this section permits the
filing of a G-3 form at the time of the
initial extension of credit and does not
require a new form G-3 to be executed
each time a disbursement is made.

Withdrawals and substitutions of
collateral for an existing loan are
permitted by this section: (1) As long as
such action would not result in an
increase in the amount by which the
credit exceeds the maximum loan value
of the collateral, or (2) at any time that
the collateral has loan value in excess of
that required by the regulation. In
addition, withdrawals of collateral are
permitted to enable a customer to
participate in an exchange offer,
provided the securities received in
exchange are substituted for the
securities withdrawn and treated as
margin securities for a period of sixty
days following the exchange.

Provisions regarding extensions and
maturities of credit, transfers of credit,
mistakes made in good faith, and action
which a G-lender may take for its own
protection have been consolidated in
this section. These provisions are
scattered throughont the current
regulation.

Finally, this section requires a G-
lender to file an annual report form °
(Form FR G-4) with its local Federal
Reserve Bank. - .

4. Credit to Brokers and Dealers. In
conformity with section 8 of the 1934
Act, this section prohibits G-lenders
from lending on a secured basis to
brokers and dealers exceptin
emergencies or when the public interest
so demands. The current prohibition
against unsecured loans by G-lenders to
brokers and dealers has been removed.

5. Credit to Finance Employee Stock
Plans. This section would liberalize -
current rules with respect to credit
extended by a corporation to its own
employees and officers for the purpose

N

of purchasing the company's stock. The

proposed revision will permit companies

and their affiliates to finance employee
purchases of company stock without a
specific loan reduction schedule or a
restriction on the disposition of the
stock, as required under the present
rule. Plan lenders that otherwise meet
the registration requirements of the
regulation will continue to be required -
to register and to file annual reports
(Form FR G-4) required by the
regulation. The registration and
reporting requirements will provide a
mechanism by which the Board can
monitor future developments with
respect to plan-lender credit.

6. List of OTC Margin Securities. This
section contains the criteria for initial
and continued inclusion on the Board's
List of OTC Margin Securities. These
criteria were recently amended to
conform more closely with the listing
requirements of major securities
exchanges (47 FR 21,756) (May 20, 1982).

7. Supplement. This final section
assigns value to various types of
collateral for purposes of the regulation.
Three specific types of collateral are
given loan value: (1) Margin securities
have a maximum loan value of fifty
percent of their current market value; (2)
all other collateral, other than puts or
calls or combinations thereof, are
assigned a *good faith” loan value; and
(3) puts, calls and combinations are
given no loan value.

8. Specific Comment Requested. The
Board is seeking specific public
comment on the question whether
Regulations G and U should be
combined to form a new comprehensive
regulation with various subchapters or
whether the two regulations should be
maintained separately in their simplified
forms.

Initial Regulatory Flexibility Analysis

The Board of Governors of the Federal
Reserve System is requesting comment
on a proposed to completely revise its
margin regulation governing lenders

* other than banks and brokers or dealers.

These changes are part of a program
to simplify all of the Board's margin
regulations and to reduce specific
administrative and regulatory burdens -
imposed upon lenders. The
simplification of Regulation G that is
being proposed at this time will provide
benefits in the form of overall clarity
and consistency of treatment of banks
and other lenders. The Board, therefore,
certifies for the purposes of 5 U.S.C.
605(b) that the changes proposed are not
expected to have an adverse impact on
a substantial number of small
businesses.

List of Subjects in 12 CFR Part 207

Banks, banking, Credit, Federal
Reserve System, Reporting and
recordkeeping requirements, Securities.

Accordingly, pursuant to sections 8, 7,
8 and 23 of the Securities Exchange Act
of 1934, as amended (15 U.S.C. 78c, 78g,
78h, and 78w) the Board proposes to
completely revise Regulation G (Part
207) to read as follows:

PART 207—CREDIT EXTENDED BY
PERSONS OTHER THAN BANKS,
BROKERS, OR DEALERS

Sec.

207.1
207.2
207.3

Authority, purpose and scope.

Definitions.

General requirements.

207.4 Credit to Broker-Dealers.

207.5 Employee stock option and stock
purchase plans.

207.6 Requirements for the list of OTC
margin securities. ’

207.7 Supplement.

Authority: Secs. 3, 7, 8, and 23 of the
Securities Exchange Act of 1934, as amended
(15 U.S.C. 78¢, 78g, 78h, 78w).

§ 207.1 Authority, purpose and scope.

(a) Authority and Purpose. Regulation
G (this part) is issued by the Board of
Governors of the Federal Reserve
System (the “Board") pursuant to the
Securities Exchange Act of 1934 (the
“Act”) (15 U.S.C. 78a et. seq.). Its
principal purpose is to regulate
extensions of credit by persons, other
than banks, brokers and dealers, who
extend or maintain credit for the
purpose of purchasing or carrying -
margin securities.

(b) Scope. This part requires
registration by persons who extend
credit that is secured directly or
indirectly by margin securities. Credit
extended by such persons'is regulated
by limiting the loan value of the
collateral securing the credit if the
purpose of the credit is to purchase or
carry margin securities.

§ 207.2 Definitions.

The terms used in this part have the
meanings given them in section 3(a) of
the Act (15 U.S.C. 78¢(a)) or as defined
in this section.

(a) Affiliate. A person that directly, or

.indirectly through one or more

intermediaries, controls, or is controlled
by, or is under common control with the
lender. ,

(b) Carrying credit. Credit that
enables a customer to maintain a
position in a margin security or reduce
or retire indebtedness originally
incurred to purchase a security that is
currently a margin security.

.
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(c) Current market-value. (1) For a
security, the closing sale price of the
security on the preceding business day,
as shown by any regularly published
reporting or quotation service or, if the
credit is used to finance the purchase of
the security, the security’s total cost of
purchase. If there is no closing sale
price, any reasonable estimate of the
market value of the security as of the
close of business on the preceding

business day. Computation of total cost -

may include any commissions charged.

(2} Any other collateral shall be
valued by any reasonable method in
accordance with generally accepted
accounting principles.

(d) Customer. Includes any person or
group of persons acting jointly, to or for
whom a person subject to this part is
extending or maintaining credit.

(e) Good faith. (1) With respect to the
acceptance of or notice from or on
behalf of a customer that the lender or
its duly authorized representative is
alert to the circumstances surrounding
the credit, and if in possession of
information that would cause a prudent
person not to accept the statement or
notice without inquiry, investigates and
is satisfied that the statement or notice
is truthful;

(2) With respect to the loan value of
collateral means that amount which a
lender, exercising sound credit
judgment, would lend on particular
collateral, without regard to other assets
of the customer or other collateral held
in connection with separate
transactions. Good faith loan value may
not exceed 100 percent of the current
market value of the collateral.

(f) Indirectly secured. Includes any
arrangement with the customer under
which the customer’s right or ability to
sell, pledge, or otherwise dispose of
margin securities owned by the
customer is in any way restricted as
long as the credit remains outstanding
or under which the exercise of such right
is or may be cause for acceleration of
the maturity of the credit. .

The foregoing shall not apply:

(1) If, following application of the

-proceeds of the credit, not more than
twenty-five percent of the value of the
assets subject to the arrangement, as
determined by any reasonable method,
are margin securities;

(2) To a lending arrangement that
permits acceleration of the maturity of
the credit as a result of a default under,
or the renegotiation of the terms of,
another credit to the same customer by
another creditor that is not an affiliate
of the lender;

(3) If the margin security is held by the
lender only in the capacity of custodian,
depositary, or trustee, or under similar

circumstances and the lender has not

relied upon the margin security as
collateral in extending or maintaining
the particular credit; or

(4) If the lender in good faith has not
relied upon the margin security as
collateral in the extension or
maintenance of the particular credit.

{g) In the ordinary course of business.
Ocgurring or reasonably expected to
occur from time to time in the course of
any activity of a person for profit or the
management or preservation of
property, or in the case of a person other
than an individual, carrying out or in
furtherance of any business purpose.

(h) Lender. Any person subject to the

registration requirements of this part.

(i) Margin security. (1) Any equity
security registered on a national
securities exchange or having unlisted
trading privileges;

(2) An OTC margin security; -

(3) A debt security which is
convertible into a margin gecurity or
carrying any warrant or right to
subscribe to or purchase a margin
security;

(4) Any warrant or right to subscribe
to or purchase a margin security; and

(5) Any security issued by an
investment company, other than a
company licensed under the Small
Business Investment Company Act of
1958, as amended (15 U.S.C. 661),
registered under section 8 of the
Investment Company Act of 1940 (15

- U.S.C. 80a-8).

(i) Maximum loan value. The
percentage of current market value
assigned by the Board under § 207.7 of
this part to specfied types of collateral.

(k) OTC margin security. Any equity
security not traded on a national
securities exchange that the Board has
determined has the degree of national
investor interest, the depth and breadth
of market, the availability of information
respecting the security and its issuer,
and the character and permanence of -
the issuer to warrant being treated like
an equity security traded on a national
securities exchange. The Board will from
time to time publish a list of the OTC
margin securities that the Board has
determined meet the criteria set forth in
§ 207.7 of this part, -

(1) Purpose credit. Credit for the
purpose, whether immediate, incidental,
or ultimate, of purchasing or carrying a
margin secufity.

§ 207.3 General requirements.

(a) Registration; termination of
registration. (1) Every person who, in
the ordinary course of business, extends
or maintains credit secured, directly or
indirectly, by any margin security shall

register on Federal Reserve Form FR G-

1 (OMB No. 055-R0267) within 30 days
after the end of any calendar quarter
during which (i) the amount of credit
extended equals $200,000 or more, or (ii)
the amount of credit outstanding at any
time during that calendar quarter equals
$500,000 or more;

(2) A registered lender may apply to
terminate its registration, by filing
Federal Reserve Form FR G~2 (OMB No.
055-R0267), if the lender has not, during
the preceding six calendar months,
extended credit secured, directly or
indirectly, by any margin security and
has not had more than $200,000 of such
credit outstanding during that period.
Registration shall be deemed terminated
when the application is approved by the
Board. .

(b) General Rule. No lender, except a
plan-lender, as defined in § 207.5(a)(1),
shall extend any purpose credit, secured
directly or indirectly by margin
securities in an amount that exceeds the
maximum loan value of the collateral
securing the credit, as set forth in § 207.7
of this part.

(c) Maintaining credit. A lender may
maintain any credit that it initially
extended without violating this part,
regardless of:

(1) Reduction in the customer’s equity
resulting from change in market prices;

(2) Change in the maximum loan value

prescribed by this part; and

(3) Change in the status of the security
(from non-margin to margin) securing an -
existing purpose credit.

{d) Arranging credit. No lender may
arrarige for the extension or
maintenance of any credit for the
purpose of purchasing or carrying any
margin security, except upon the same
terms and conditions under which the
lender itself may extend or maintain
such credit under the provisions of this
part.

" {e) Purpose statement. (1) Whenever a

" lender extends credit secured directly or

indirectly by a margin security, the
lender shall require its customer to
execute Federal Reserve Form FR G-3
{OMB No. 055-R0274), which shall be
signed and accepted by a duly
authorized representative of the lender
acting in good faith;

(2) If a lender extends such credit
under a revolving credit agreement,
Form FR G-3 need not be executed each
time a disbursement is made under the
agreement if:

(i) Form FR G-3 is executed at the
time the credit arrangement is originally
established;

(ii) the customer at that time states

_ that the purpose or any extension under

the agreement is to purchase or carry a
margin security; and
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(iii) either the collateral is sufficient
for a purpose credit for the total amount
covered by the agreement, or is
sufficient for the amount of credit
actually disbursed and a current list of
collateral is appended to the executed
Form FR G-3 each time credit is
disbursed under the agreement.

(f) Single credit rule. (1) A lender that
has extended purpose credit secured by
a margin security may not subsequently
extend unsecured purpose credit to the
same customer unless the combined
credit does not exceed the maximum
loan value of the security securing the
prior credit;

(2) If a lender extended unsecured
purpose credit to a customer prior to the
extension of purpose credit secured by a
margin security, the credits shall be
combined and treated as a single credit

solely for the purpose of the withdrawal
and substitution provision of paragraph _

{(h) of this section.

(g) Mixed collateral loans. A purpose
credit secured in part by a margin
security, and in part by other collateral
shall be treated as two separate loans,
one secured by the margin security and
one by all other collateral. A lender may
use a single credit agreement, but it
shall maintain its records so that each
portion of the credit and its collateral
are identified for the purpose of
evidencing compliance with this part.

(h) Withdrawals and Substitutions. (1)
A lender may permit any withdrawal or
substitution of cash or collateral by the
customer if, after the transaction, the
withdrawal or substitution would not:

(i) Cause the credit to exceed the
maximum loan value of the collateral; or

(ii) Increase the amount by which the
credit exceeds the maximum loan value
of the collateral.

(2) For purposes of this sectlon. the
maximum {oan value of the collateral on
the day the withdrawal or substitution
shall be used.

(i) Exchange offers. To enable a
customer to participate in an exchange

.offer that is made to all holders of an
issue of margin securities, a lender may
permit substitution of the securities
received for the securities exchanged. A
nonmargin nonexempted securlty
acquired in exchange for a margin
security shall be treated as if it is a
margin security for a period of 60 days
following the exchange.

(i) Renewals and extensions of
maturity. A renewal or extension of
maturity of a credit need not be
considered a new extension of credit if
the amount of the credit is increased
only by the addition of interest, service
charges or taxes with respect to the
credit.

(k) Transfers of credit. (1) A transfer

"of a credit between customers or lenders

shall not be considered a new extension
of credit if:

(i) The original credit was in
conformity with this part;

(ii) The transfer is not made to evade ,
this part;

(iii) The amount of credit is not
increased; and

(iv) The collateral for the credit is not
changed.

(2) Any transfer between customers at
the same lender shall be accompanied
by a statement by the transferor
customer describing the circumstances
giving rise to the transfer and accepted
in good faith and signed by an officer of
the lender as having been so accepted.
The lender shall keep such statement
with its records of the transferee
account.

(3) When a transfer is made between
lenders, the transferee lender shall
obtain a copy of the Form FR G-3 -
originally filed with the transferor -
lender and retain the copy with its
records of the transferee account.

(1) Action for lender’s own protection.
Nothing in this part shall require a
lender to waive or forego any lien or
prevent a lender from taking any action
that it deems necessary in good faith for
its own protection.

(m) Mistakes in good faith. A mistake
in good faith in connection with the
extension or maintenance of credit shall
not be a violation of this part.

(n} Annual Report. Every registered
lender shall, within 30 days following
June 30 of every year, file Form FR G4
(OMB No. 055-R0267).

{0) Where to register and file
applications and reports. Registration
statements, applications to terminate
registration, and annual reports shall be
filed with the Federal Reserve Bank of
the district in which the principal office .
of the lender is located.

§207.4 Credit to broker-dealers.

No lender shall-extend or maintain
credit secured, directly or indirectly, by
any margin security to a customer who
is subject to Part 220, except in the
following circumstances:

(a) Emergency Loans. Credit extended
in good faith reliance upon a
certification from the customer that the
credit is essential to meet emergency
needs arising from exceptional
circumstances. Any collateral for such
credit shall have good faith loan value.

(b) Capital Contribution Loans. Credit
that the Board has exempted by order
upon a finding that the exemption is
necessary or appropriate in the public
interest or for the protection of
investors, provided the Securities

Investor Protection Corporation certifies
to the Board that the exemption is
appropriate.

§ 207.5 Employee stock option and stock
purchase plans.

(a) Plan lender; Eligible Plan. (1) Plan
Lender. A corporation, a lender wholly
owned by that corporation, or a lender
which is a membership thrift
organization whose membership is
limited to employees and former
employees of that corporation, its
subsidiaries and affiliates, that extends
or maintains credit to finance the
acquisition of securities pursuant to an
eligible plan;

{2) Eligible Plan. An employee stock
option or purchase plan adopted by a
corporation and approved by its
stockholders that provides for the
extension of credit to officers or
employees to finance their purchase of
margin securities of the corporation, its
subsidiaries or affiliates.

(b) Credit to exercise right under
eligible plans. (1) If a plan-lender
extends or maintains credit to its
officers and employees, or those of its
subsidiaries or affiliates, to finance the
exercise of rights granted under an
eligible plan of the corporation, a margin
security that directly or indirectly
secures that credit shall have good faith
loan value. _ ___

(2) Credit extended under this section
shall be treated separately from credit
extended under any other section in this
part.

§ 207.6 Requirements for the List of OTC
Margin Securities.

. (a) Requirements for inclusion on the
list of OTC margin securities. Except as
provided in paragraph (d) of this section,
OTC margin security shall meet the
requirements that;

(1) The security is registered under
section 12 of the Act (15 U.S.C. 781), is
issued by an insurance company subject
to section 12(g)(2)(G) (15 U.S.C.
781(g)(2)(G)), is issued by a closed end
investment management company
subject to registration pursuant to
section 8 of the Investment Company
Act of 1940 (15 U.S.C. 80a-8), is an
American Depository Receipt (*ADR"})
of a foreign issuer whose securities are
registered under section 12 of the Act, or
is a security of an issuer required to file

. reports under section 15(d) of the Act (15

U.S.C. 780(d));

'(2) Four or more dealers make a
market in the security and regularly
submit bona fide bids and offers to an
automated quotations system for their
own accounts;
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(3) There are 1,200 or more holders of
record, as defined in SEC Rule 12g5-1
(17 CFR 240.12g5-1), of the security who
are not officers, directors or beneficial
owners of 10 percent or more of the
security, or the average daily trading
volume of such security as determined
by the Board,-is at least 500 shares;

(4) The issuer or a predecessor in
interest has been in existence for at
least three years;

(5) The security has been publicly
traded for at least six months;

(6) Daily quotations for both bid and
asked prices for the security are
continuously available to the general
public;

(7) There are 400,000 or more shares of
such gecurity outstanding in addition to
shares held benefically by officers,
directors or beneficial owners of more
than 10 percent of the security;

(8) The minimum average bid price of
the security, as determined by the
Board, is at least $5 per share; and

(9) The issuer had at least $4 million
of capital, surplus, and undivided

profits.
" (b) Requirements for continued
inclusion on the list of OTC margin
securities. Except as provided in
paragraph (d) of this section, an OTC
margin security shall meet the following
requirements:

(1) The security is registered or issued
under the conditions specified in
paragraph (a)(1) of this section;

(2) Three or more dealers make a
market in the security and regularly
submit bona fide bids and offers to an
automated quotations system for their
own accounts; . .

(3) There continue to be 800 or more-
holders of record, as defined in SEC
Rule 12g5-1 (17 CFR 240.12g5-1), of the
security who are not officers, directors,
or beneficial owners of 10 percent or
more of the security, or the average
daily trading volume of such security, as
determined by the Board, is at least 300
shares; ‘

. (4) Daily quotations for both bid and
asked prices for the security are
continuously available to the general
public;

(5) There are 300,000 or more shares of
such security outstanding in addition to
shares held beneficially by officers,
directors, or beneficial owners of more
than 10 percent. of the security;

(6) The minimum average bid price of
the security, as determined by the
Board, is at least $2 per share; and

(7) The issuer has at least $2 million of
capital, surplus, and undivided profits.

(c) Removal from the list'of OTC
margin securities. The Board shall from
time to time remove from the OTC

margin security list securities that cease
to:

(1) Exist or of which the issuer ceases
to exist, or

(2) Meet substantially the provisions
of paragraph (b) of this section. '

(d) Discretionary authority of Board.
The foregoing notwithstanding, the
Board may omit or remove any security
that is not traded on a national
securities exchange from or add any
such security to such list of OTC margin
securities, if in the judgment of the
Board, such action is necessary or
appropriate in the public interest.

(e) Unlawful Representations. 1t shall
be unlawful for any creditor to make, or
cause to be made, any representation to
the effect that the inclusion of a security
on the list of OTC margin securities is
evidence that the Board or the SEC has
in any way passed upon'the merits of, or
given approval to, such security or any
transactions therein. Any statement in
an advertisement or other similar '
communication containing a reference to
the Board in connection with the list or
securities on that list shall be an
unlawful representation.

§207.7 Supplement.

(a) Maximum loan value of a margin
security. The maximum loan value of a
margin security shall be fifty percent of
its current market value.

(b) Maximum loan value of nonmargin
securities and all other collateral. The
maximum loan value of a nonmargin
security and all other collateral except
puts, calls, or combinations thereof shall
be their good faith loan value.

(c) Maximum loan value of options.
Puts, calls and combinations thereof
shall have no loan value.

By order of the Board of Governors of the
Federal Reserve System, February 23, 1983,
William W. Wiles,

Secretary of the Board,
[FR Doc. 83-%155 Filed 2-28-83; 8:45 am]
BILLING CODE 6210-01-M

12 CFR Part 221

[Docket No. R-0458]
Credit by Banks; Complete Revision
and Simplication of Regulation U

AGENCY: Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board proposes to revise
Regulation U in its entirely. The
proposed Regulation U is written in
simplified language and organized in a
more logical fashion, Obsolete
provisions have been removed. This
proposed revision incorporates
amendments made to Regulation U in

January 1982 which exempted bank
credit not secured by margin securities
from the regulation and clarified the
definition of thé term “indirectly _
secured” (47 FR 2981) (January 21, 1982).
Certain filing requirements have been

- removed from the proposed regulation.

The related forms, F.R. U-2, U-3, U-5
and U-6, will, therefore, be eliminated.
Also, in cooperation with the Securities
and Exchange Commission (“SEC"),
references to SEC forms X-17A-12 (1)
and (2), X-17A-16 (1) and (2), and X~
17A-17 are being deleted so that the
SEC may proceed with its proposal to
eliminate these forms.

A new section is proposed to be
added to Regulation U to notify
nonmember banks who propose to lend
to brokers and dealers on registered
secufities that they are required by
statute (15 U.S.C. 78h) to comply with
securities credit laws and regulations -
applicable to member banks. Currently,
notice of this requirement is contained
in Regulation T (12 CFR Part 220), but
not in Regulation U. The Board believes
that notice of this requirement should
also be contained in Regulation U since -
the statute places an affirmative duty of
compliance upon banks as well as
brokers and dealers. This addition to
Regulation U will not place any new
compliance responsibilities on banks.

Under this proposed revision of
Regulation U, the Board would remove,
in its entirely, current 221.3{q), which
regulates loans to certain lenders. This
section was added to Regulation U in
1959 to limit the amount of credit
available to “collateral lenders,” who
were neither banks nor broker-dealers
and, therefore, not subject to the Board’s
then existing margin regulations. A
comprehensive regulation (Regulation G,
12 CFR 207.1 et 'seq.) was adopted by the
Board in 1968 to cover all lenders other
than banks and broker-dealers,
including collateral lenders. Because of
the adoption of Regulation G, the
retention of § 221.3(q) is no longer -
considered necessary.

DATE: Comments should be received on
or before April 22, 1983.

ADDRESS: Comments, which should refer
to Docket No. R-0458, may bé mailed to
the Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
D.C. 20551 or delivered to Room B-2223
between 8:45 a.m. and 5:15 p.m.
Comments received may also be
inspected at Room B-1122 between 8:45
a.m. and 5:15 p.m.

FOR FURTHER INFORMATION CONTACT:
At the Board of Governors of the
Federal Reserve System, Washington,
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D.C. 20551, contact: Laura Homer,
Securities Credit Officer, or Robert Lord,
Attorney, Division of Banking
Supervision and Regulation (202) 452~
2781. At the Federal Reserve Bank of
New York, contact: Mindy Silverman,
Assistant Counsel, (212) 791-5032,

SUPPLEMENTARY INFORMATION: The
Board proposes to revise Regulation U
by: (1) Simplifying the language in all
provxslons. (2} removing obsolete
provmons, and (3) reordering prowswns
in a more logical manner.

Explanation of Changes

The proposed Regulation U is divided
into eight sections which, in the
following order: (1) State the legal basis
and scope of the regulation, (2) define
the terms used throughout the
regulation, (3) state the general rule, (4)
require non-member banks to file
agreements with the Board before they
engage in securities credit transactions
with brokers or dealers, (5} separately
treat loans made to brokers or dealers
for market facilitating purposes, (6)
specify transactions which are exempt
from the requirements of the regulation,
(7) set forth the criteria for inclusion on
the List of OTC Margin Securities, and
(8) establish the maximum loan value of
different types of collateral. -

Unless otherwise noted, no
substantive changes have been made to
the regulation. The regulation has been
reorganized in a more'logical fashion
and the language has been simplified for
easier understanding. In addition,
obsolete terms and provisions have
been removed, and parts of the
regulation incorporate Board and staff
interpretations issued during the course
of administration of the rule.

The revised definition of “indirectly
secured” adopted by the Board in
January, 1982 did not contain a specific
exception (contained in an earlier
definition] that a loan will not be
considered “indirectly secured” if a
lender in good faith has not relied upon
margin securities as collateral. It was
not the intent of the Board, however, to
remove this exception, and
interpretations have been issued making
this point clear. To avoid
misunderstanding, language has been
added to the definition in the proposed
revision to clarify this point.

A section by section analysis of the
proposed Regulation U follows.

1. Authority, Purpose and Scope. This
section states the Board's legal authority
to promulgate Regulation U, the purpose
of the rule, and the fact that its coverage
is limited to banks,

2. Definitions. This section contains
eleven definitions of terms used

throughout the regulation. All terms of
art not defined in the Securities
Exchange Act of 1934 (*'1934 Act”) (15
U.S.C. 78a et seq.) itself are defined in
this section. The term “bank", although
defined in the 1934 Act, is defined more
precisely in the proposed regulation.
Other terms which have, over the past
five decades, achieved “common usage”
status in margin regulation parlance
have been incorporated into the
regulation and are, therefore, defined in
this section. Some definitions are
scattered throughout the current
regulation. All such definitions have
been brought within a single definitional
section.

3. General Requirements. This section
contains the general ruleg which banks
must follow when extending,
maintaining or arranging credit on the
collateral of margin securities. It places
limits on the amount of credit banks can
extend when the purpose is to purcliase
or carry securities and the loan is
secured by margin securities.

The “general requirements” section
also contains the “single credit” rule,
which directs banks to aggregate the
amount of purpose credit extended to a
single customer in order to prevent
evasion of the rule. This section also
specifically permits the use of other
collateral with margin securities to
support a purpose credit. Under the
present rule, as written, there is some
ambiguity as to whether such “mixed
collateral” loans are permissible.

This section also requires banks who
extend credit on margin securities to
obtain a Form F.R. U-1, which requires a
borrower to state the purpose and
amount of a loan, and list the margin
securities used as collateral.

Withdrawals and substitutions of
collateral for an existing loan are
permitted by this section: (1) As long as

such action would not result in.an

increase in the amount by which the
credit exceeds the maximum loan value
of the collateral, or (2) at any time that
the collateral has loan value in excess of
that required by the regulation. In
addition, withdrawals of collateral will
be permitted to enable a customer to
participate in an exchange offer,
provided the securities received in
exchange are substituted for the
securities withdrawn and treated as
margin securities for a period of sixty
days following the exchange.

Provisions regarding extensions and
maturities of credit, transfers of credit,
mistakes made in good faith, and action
which a bank may take for its own
protection have been consolidated in
this section. These provisions are
scattered throughout the current
regulation.

4. Agreements of Non-Member Banks.
This is a new section of Regulation U.
Section 8 of the 1934 Act (15 U.S.C. 78h)
prohibits brokers and dealers from
borrowing on registered securities
unless they borrow from either a
member bank or a nonmember bank
that has filed an agreement with the
Board agreeing to comply with all laws
applicable to member banks in
connection with securities credit
transactions. This statutory requirement
is currently embodied in Regulation T
(12 CFR 220.1 et seq.), which is
applicable to brokers and dealers.
However, it is the nonmember bank
which has the affirmative duty to file
such agreements (F.R. T-1 and F.R. T-2)
with the Board. In the interest of
providing nonmember banks with more

"adequate notice of this statutory

requirement, this subsection is being
added to Regulation U.

5. Special Purpose Loans to Brokers
and Dealers. Since the inception of
Regulation U, the Board recognized that
banks made certain specialized loans to
brokers and dealers which were either
short-term loans to facilitate settlement
and clearance or loans regulated at
another level. These loans have always
been treated differently from regular
margin loans. Provision is made in a
separate section, therefore, by which
banks may give a “‘good faith” valuation
to any collateral furnished by brokers
and dealers who borrow for any one or
more of the thirteen specialized
purposes listed in the regulation. Special
treatment of such loafls is conditioned
upon receipt of certified statements from
the broker or dealer as to the purpose of
the loan. Comparable exceptions to the

. general credit limitations are in the

current Regulation U, but the proposed
rule consolidates all of these exceptions
into one section and removes any
limitations on the type of collateral
securing the loans.

The provisions regarding credit
extended to block positioners, OTC
market makers, and third market makers
will no longer refer to SEC Forms X~
17A~12(1), X-17A-16(1), and X-17A~17.
This will obviate the need for filing
these forms with the SEC as a
prerequisite to eligibility for special
credit. It is the Board's understanding
that the SEC is preparing to rescind its
rules pursuant to which these forms are
required. .

6. Exempted Transactions. This
section grants outright exemptions to
nine specific kinds of non-broker-dealer
bank loans. All but one of these
exemptions are contained in various
sections of the current regulation. The
proposed rule consolidates the existing
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exemptions into one section. A new
exemption is provided for loans to
employee stock ownership plans
(ESOPs) qualified under section 401 of
the Internal Revenue Code. The purpose
of this new exemption is to provide
banks with an opportunity to give the
same kind of treatment for employee
loans as is now provided for similar
corporate lenders referred to as “plan
lenders” under Regulation G.

7. List of OTC Margin Securities. This
section contains the criteria for initial
and continued inclusion on the Board's
List of OTC Margin Securities. These
criteria were recently amended to
conform more closely with the listing
requirements of major exchanges (47
F.R. 21,756) (May 20, 1982).

8. Supplement. This final section
assigns value to various types of
collateral for purposes of the regulation.
Three specific types of collateral are
given loan value: (1) Margin securities .
have a maximum loan value of fifty per
cent of their current market value; (2) all
other collateral, other than puts, calls or
combinations thereof, are assigned a
“good faith” loan value; and {3) puts,
calls and combinations are given no
loan value.

9. Specific Comments Requested. The
Board is seeking specific public
comment on the question whether
Regulations G and U should be
combined to form a new comprehensive
regulation with various subchapters or
whether the two regulations should be

-maintained separately in their simplified
forms.

Initial Regulatory Flexibility Analysis

The Board of Governors of the Federal
Reserve System is requesting comment
on a proposal to completely revise its
margin regulation governing banks.
These changes are part of a program to
simplify all of the Board's margin
regulations, generally, and to reduce
specific administrative and regulatory
‘burdens imposed upon lenders. The
simplification of Regulation U that is
being proposed at this time will provide
benefits in the form of overall clarity
and consistency of treatment among
margin lenders. The Board, therefore,
certifies for the purposes of 5 U.S.C.
605(b) that the changes proposed are not
expected to have any adverse impact on
a substantial number of small
businesses.

List of Subjects in 12 CFR Part 221
Banks, banking, Credit, Federal
Reserve System, Reporting and
recordkeeping requirements, Securities.
Accordingly, pursuant to sections 3, 7,
8 and 23 of the Securities Exchange Act
of 1934, as amended (15 U.S.C. 78c, 78g,

78h and 78w) the Board proposes to
completely revise Regulation U (Part
221) to read as follows: -

PART 221—CREDIT EXTENDED BY
BANKS FOR THE PURPOSE OF
PURCHASING OR CARRYING MARGIN
SECURITIES

Sec.

221.1
221.2
221.3

Authority, purpose and scope.

Definitions.

General requirements. .

221.4 Agreements of nonmember banks.

221.5 Special purpose loans to brokers and
dealers.

221.8 Exempted Transactions.

221.7 Requirements for the List of OTC
Margin Securities.

221.8 Supplement. -

Authority: Secs. 3, 7, 8, and 23 of the
Securities Exchange Act of 1934, as amended
(15 U.S.C. 78c, 78g, 78h, 78w)

§ 221.1 Authority, purpose and scope.

(a) Authority and Purpose. Regulation
U {“this part"), is issued by the Board of
Governors of the Federal Reserve
System (“the Board") pursuant to the

Securities Exchange Act of 1934 (“the

Act”) (15 U.S.C. 78a, et seq.). Its
principal purpose is to regulate banks
that extend or maintain credit for the
purpose of purchasing or carrying
securities.

(b) Scope. This part imposes credit
restrictions upon “banks”, as that term
is defined in § 221.2(b) of this part, that
extend credit for the purpose of
purchasing or carrying margin securities
if the credit is secured directly or
indirectly by margin securities. Banks
extending such credit may not extend
more than the maximum loan value of
the collateral securing the credit. The
maximum loan value of a margin
security, set by the Board, can be found
in the Supplement to Regulation U (12
CFR 221.8) and is stated in terms of a
percentage of the current market value
of the collateral. All other collateral has
“good faith” loan value, which is
defined in-§ 221.2(f] of this part.

§ 221.2 Definitions.

The terms used in this part have the'
meanings given them in section 3{a} of
the Act (15 U.S.C. 78c(a)) or as defined
in this section.

(a) “Affiliate™ (1) A bank holding
company of which a bank is a
subsidiary within the meaning of the
Bank Holding Company Act of 1956, as
amended, (12 U.S.C. 1841(d}); (2) any
other subsidiary of such bank holding
company; or (3) any other corporation,
business trust, association, or other
similar organization that is an affiliate
as defined in section 2(b) of the Banking
Act of 1933 (12 U.S.C. 221a).

'

. (b) “Bank’ has the meaning given to it
in section 3(a)(6) of the Act (15 U.S.C.
78¢(a)(6)) and includes a subsidiary of a
bank, a corporation organized under
section 25(a) of the Federal Reserve Act
(12 U.S.C. 611) and an agency or branch
of a foreign bank located within the
United States. “Bank” does not include
a savings and loan association, a credit
union, any lending institution that is an
instrumentality or agency of the United
States, or any memberof a national
securities exchange.

(c) “Carrying credit” is credit that
enables a customer to maintain a
position in a margin security or reduce
or retire indebtedness originally
incurred to purchase a security that is
currently a margin security.

{d) “Current market value" means: (1)
For a security, the closing sale price of
the security on the preceding business
day, as shown by any regularly
published reporting or quotation service. -
If the credit is used to finance the
purchase of the security, the bank may
use the security’s total cost of purchase.
Computation of total cost may include
any commissions charged. If there is no
closing sale price, the bank may use any
reasonable estimate of the market value
of the security as of the close of
business.on the preceding business day.

(2) Any other collateral shall be
valued by any reasonable method in
accordance with generally accepted
accounting principles and sound
banking practies.

(e) “Customer” includes any person or
group of persons acting jointly, to or for
whom a bank is extending or
maintaining credit.

(f) ‘Good faith” (1) With respect to the
acceptance of or notice or certification
from or on behalf of a customer that the
bank or its duly authorized
repregentative is alert to the
circumstances surrounding the credit,
and if in possession of information that
would cause a prudent person not to’
accept the statement or notice without
inquiry, investigates and is satisfied that
the statement or notice is truthful;

(2) With resepct to the loan value of
collateral means that amount which a
bank, exercising sound banking
judgment, would lend on particular
collateral, without regard to other assets
of the customer or ather collateral held
in connection with separate -
transactions. Good faith loan value may
not exceed 100 percent of the current
market value of the collateral.

(g) “Indirectly secured” includes any
arrangement with the customer under
which the customer’s right or ability to
sell, pledge, or otherwise dispose of
margin security owned by the customer
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is in any way restricted as long as the
credit remains outstanding or under
which the exercise of such right is of
may be cause for acceleration of the
maturity of the credit.

The foregoing shall not apply:

(1) If, following application of the
proceeds of the credit, not more than
twenty-five percent of the value of the
assets subject to the arrangement, as
determined by any reasonable method,
consists of margin securities;

(2) To a lending arrangement that
permits acceleration of the maturity of
the credit as a result of a default under,
or the renegotiation of the terms of,
another credit to the same customer by
another lender that is not an affiliate of
the bank;

(3) If the margin security is held by the
bank only in the capacity of custodian,
dépositary, or trustee, or under similar
circumstances; or

(4) If the bank in good faith has not
relied upon the margin security as
collateral in the extension or
maintenance of the particular. credit.

(h) “Margin security” (1) Any equity
security registered on a national
securities exchange or having unlisted
trading privileges; (2) any OTC margin
security; (3) any debt security which is
convertible into a margin security, or
carrying a warrant or right to subscribe
to or purchase a margin security; (4) any
warrant or right to subscribe to or
purchase a margin security; (5} any
security issued by an investment
company, other than a company
licensed under the Small Business
Investment Company Act, as amended
(15 U.S.C. 661), registered under section
8 of the Investment Company Act of
1940 (15 U.S.C. 80a-8).

(i) “Maximum loan value” is the
percentage of current market value
assigned by the Board under § 221.8 of
this part to specified types of collateral.

(}) “OTC margin security” is any
equity security not traded on a national
securities exchange that the Board has
determined has the degree of national
investor interest, the depth and breadth
of market, the availability of information
respecting the security and its issuer,
and the character and permanence of
the issuer to warrant being treated like
an equity security traded on a national
securities exchange. The Board will from
time to time publish a list of the OTC
margin securities that it has determined
meet the criteria set forth in § 221.7 of
this part.

(k) “Purpose credit” is any credit that
is for the purpose, whether immediate,
incidental, or ultimate, of purchasing or
carrying margin securities.

§221.3 General requirements.

(a) Extending, maintaining, and
arranging credit. (1) Extending credit.
No bank shall extend any purpose
credit, secured directly or indirectly by
margin securities, in an amount that
exceeds the maximum loan value of the
collateral securing the credit. The
maximum loan value of a margin
security (set forth in § 221.8 of this part}
is assigned by the Board in terms of a
percentage of the current market value
of the margin security. All other
collateral has “good faith” loan value,
as defined in § 221.2(f) of this part.

(2) Maintaining credit. A bank may
maintain any credit that it initially
extended without violating this part,
regardless of: (i) Reduction in the
customer's equity resulting from change
in market prices; (ii) change in the
margin requirements prescribed by this
part; or (iii) change in the status of the
secunty {from nonmargin to margin)
securing an existing purpose credit.

(3) Arranging credit. No bank may
arrange for the extension or
maintenance of any credit for the.
purpose of purchasing or carrying any
margin security, except upon the same
terms and conditions under which the
bank itself may extend or maintain such
credit under the provisions of this part.

(b) Purpose statement. {1) Whenever a
bank extends credit secured directly or

indirectly by margin security, the bank

shall require its customer to execute
Form F.R. U-1 (OMB No. 7100-0115),
which shall be signed and accepted by a
duly authorized officer of the bank
acting in good faith.

(2) If a bank extends such credit under
a revolving credit agreement, Form F.R.
U-1 need not be executed each time a
disbursement is made under the
agreement if:

(i) Form F.R. U-1 is executed at the
time the credit arrangement is originally
established;

(ii) The customer at that time states
that the purpose of any extension under
the agreement is to purchase or carry
margin securities; and

(iii) Either the collateral is sufficient
for a purpose credit for the total amount
covered by the agreement, or is
sufficient for the amount of credit
actually disbursed and a current list of
collateral is appénded to the executed
Form F.R. U-1 each time credit is
disbursed under the agreement. .

(c) Single credit rule. (1) A bank that
has extended purpose credit secured by
margin securities may not subsequently
extend unsecured purpose credit to the
same customer unless the combined
credit does not exceed the maximum
loan value of the security securing the
prior credit.

o

{2) If a bank extended unsecured
purpose credit to a customer prior to the
extension of purpose credit secured by
margh security, the credits shall be
combined and treated as a single credit
solely for the purposes of the
withdrawal and substitution provision
of paragraph {e) of this section.

(d) Mixed collateral loans. A purpose
credit secured in part by margin
security, and in part by other collateral
shall be treated as two separate loans,
one secured by margin security and one
by all other collateral. A bank may use a
single credit agreement, but it shall
maintain its records so that each portion

. of the credit and its collateral are

identified for the purpose of ev1dencmg
compliance with this part.

(e) Withdrawals and Substitutions (1)
A bank may permit any withdrawals or
substitution of cash collateral by the
customer if, after the transaction, the
withdrawal or substitution would not: (i)
Cause the credit to exceed the maximum
loan value of the collateral; or (ii)
increase the amount by which the credit
exceeds the maximum loan value of the
collateral.

(2) For purposes of this section, the
maximum loan value of the collateral on
the day of the withdrawal or
substitution shall be used.

(f) Exchange offers. To enable a
customer to participate in an exchange
offer that is made to all holders of an
issue of margin securities, a bank may
permit substitution of the securities
received. A nonmargin, nonexempted
security acquired in exchange for a
margin security shall be treated as if it is
a margin security for a period of 60 days
following the exchange.

(g) Renewals and extensions of
maturity. A renewal or extension of
maturity of a credit need not be
considered a new extension of credit if
the amount of the credit is increased
only by the addition of interest or
service charges with respect to the
credit.

(h) Transfers of credit. (1) A transfer
of a credit between customers or banks
shall not be considered a new extension
of credit if: (i) The original credit was in
conformity with this part; (ii) the
transfer is not made to evade this part;
(iii) the amount of credit is not
increased; and (iv) the collateral for the
credit is not changed.

(2) Any transfer between customers at
the same bank shall be accompanied by
a statement by the transferor customer
describing the circumstances giving rise
to the transfer and accepted in good
faith and signed by an officer of the

. bank as having been so accepted. The
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bank shall keep such statement with its
records of the transferee account.

(3) When a transfer is made between | .

banks, the transferee bank shall obtain
a copy of the Form F.R, U-1 originally
filed with the transferor bank and retain
the copy with its records of the
transferee account.

(i) Mistakes ingood faith. A mistake
in good faith in connection with the
extension or maintenance of credit shall
not be a violation of this part.

(j) Action for bank’s own protection.
Nothing in this part shall require a bank
to waive or forego any lien or prevent a
bank from taking any action that it
deems necessary in good faith for its
own protection. ~

§221.4 Agreenient of nonmember banks.

(a) Banks not members of the Federal
Reserve System shall execute a Form
F.R. T-1 or F.R. T-2, prior to extending
any credit secured by any non-exempt
security registered on a national
securities exchange to persons subject
to Regulation T (12 CFR Part 220), as
follows:

(1) Form F.R. T-1 shall be filed by any
nonmember bank that has its principal
place of business in the United States.

(2) Form F.R, T-2 shall be filed by all
other nonmember banks.

(b) Any nonmember bank may
terminate its agreement if it obtains the
written consent of the Board.

§ 221.5 Special purpose loans to brokers
and dealers.

(a) A member bank, and a nonmember
bank that is in compliance with § 221.4
of this part may extend and maintain
purpose credit on a good faith loan
value basis to brokers and dealers
without regard to the limitations set
forth in section 221.3 of this part if the

“credit is for any of the specific purposes
set forth in paragraph (c) of this section
and meets the conditions set forth
therein.

(b} Prior to extending any credit to a
broker or dealer pursuant to this section,
the bank shall in good faith obtain and
accept a written notice or certification
from the borrower as to the purposes of
the loan. The written notice or
certification shall be evidence of
continued eligibility for the special
credit provisions until the broker or
dealer notifies the bank that it is no
longer eligible or the bank has
information that would cause a
reasonable person to question whether
the proceeds of the credit are being used
for the purpose specified.

(c) The types of credit that may be
extended and maintained on a good
faith loan value basis are as follows:

(1) Hypothecation loans. Credit
secured by hypothecated customer
securities that, according to written
notice received by the bank from the
broker or dealer, are securities carried
for the accounts of customers that the
broker or dealer is permitted to
hypothecate under Securities and
Exchange Commission (“SEC") rules.

(2) Temporary advances in payment-
against-delivery transactions. Credit
extended to finance the purchase of sale
of securities for prompt delivery, if the
credit is to be repaid in full upon
completion of the transaction.

(3) Loans for securities in transit or
transfer. Credit extended to finance
securities in transit or surrendered for
transfer, if the credit is to be repaid
upon completion of the transaction.

(4) Intra-day loans. Credit that is to be
repaid on the same day it is extended
for the purpose of enabling a broker or
dealer to pay for securities purchased
for customers.

(5) Arbitrage loans. Credit to finance
proprietary or customer bona fide
arbitrage.transactions. For the purpose
of this section bona fide arbitrage
means:

(i) Purchase or sale of a security in
one market, together with an offsetting
sale or purchase of the same security in
a different market, at as nearly the same
time as practicable, for the purpose of
taking advantage of a difference in
prices in the two markets; or .

(ii) Purchase of a security that is,
without restriction other than the
payment of money, exchangeable or
convertible within 90 calendar days of
the purchase into a second security,
together with an off-setting sale of the
second security; at or about the same
time, for the purpose of taking
advantage of a concurrent disparity in

. the price of the two securities.

(8) Distribution loans. Credit to
finance the distribution of securities to
customers.

(7) Odd-lot loans. Credit to finance the
odd-lot transaction of a person
registered as an odd-lot dealer on a
national securities exchange.

(8) Emergency loans. Credit extended
in good faith reliance upon a
certification from the broker or dealer
that it is essential to meet emergency
needs arising from exceptional
circumstances.

(9) Capital contribution loans. (i)
Credit that the Board has exempted by
order upon a finding that the exemption
is necessary or appropriate in the public
interest or for the protection of investors
provided, the Securities Investor
Protection Corporation certifies to the
Board that the exemption is appropriate;
or

(ii) Credit to a custonier for the
purpose of making a subordinated loan
or capital.contribution to a broker or
dealer in conformity with the SEC'’s net
capital rules and the rules of the
broker's or dealer’s Examining
Authority, provided:

(A) That the customer shall reduce the
credit by the amount of any reduction in
the loan or contribution to the broker or
dealer; and

{B) The credit is not used to purchase
securities issued by the broker or dealer
in.a public distribution.

(10) Loans to specialists. Credit
extended to members of a national
securities exchange who are registered
and acting as specialists on the
exchange for the purpose of financing
the specialist transactions, provided the
specialists’ exchange requires, and
submits to the Borad, reports suitable
for supplying current information
regarding the specialist’s use of credit.

(11) OTC market maker credit. Credit
to a dealer who has given written notice
to the bank that it is a “qualified OTC

~market maker” in an OTC margin

security as defined in SEC Rule 3b-8 (17
CFR 240.3b-8) and that the credit will be
used solely for the purpose of financing
the market making activity.

(12) Third market maker loans. Credit
to a dealer who has given written notice
to the bank that it is a “qualified third
market maker,” as defined in SEC Rule
3b—8 (17 CFR 240.3b-8) and that the
credit will be used solely for the purpose
of financing positions in securities
assumed as a “qualified third market
maker."”

(13) Block positioner credit. Credit to
a dealer who has given written notice to
the bank that it is a “qualified block
posmoner for a block of securities, as
defined in SEC Rule 3b-8 (17 CFR
240.3b-8) and that the credit will be
used to finance a position in that block.

§ 221.6 Exempted transactions.

A bank may extend and maintain
purpose credit without regard to the
provisions of this part if such credit is
extended:

(a) To any bank;

(b) To any foreign banking institution;

(c) Outside the United States; or

(d) To an employee security
ownership plan (“ESOP”) qualified
under section 401 of the Internal
Revenue Code (26 U.S.C. 401)

{e) To any “plan lender” as defined in
Regulation G (12 CFR Part 207) to
finance such a plan, provided the bank
has no recourse to any securities
purchased pursuant to the plan;

(f) To any customer, other than a
broker or dealer, to temporarily finance
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the purchase or sale of securities for
prompt delivery, if the credit is to be
repaid in the ordinary course of
business upon completion of the
transaction; )

{g) Against securities in transit, if the
credit is not extended to enable the
customer to pay for securities purchased
in an account subject to Regulation T (12
CFR Part 220}); or .

(h) To enable a customer to meet
emergency expenses not reasonably
foreseeable. The extension of credit
shall be supported by a statement
executed by the customer and accepted
in good faith and signed by an officer of
the bank as having been so accepted.
For this purpose, such emergency
expenses shall include expenses arising
from circumstances such as the death or
disability of the customer, or some other
change in circumstances involving
extreme hardship, not reasonably -
foreseeable at the time the credit was
etended. The opportunity to realize
monetary gain or to avoid loss is not a
“change in circumstances” for this
purpose.

§221.7 Requirements for the list of OTC
Margin Securities.

(a) Requirements for inclusicn on the
list of OTC margin securities. Except as
provided in paragraph (d) section, an
OTC margin security shall meet the
requirements that:

(1) The security is registered under
section 12 of the Act (15 U.S.C. 781), is
issued by an insurance company subject
to section 12(g)(2)(G) (15 U.S.C.
781(g)(2)(G)), is issued by a closed end
investment management company
subject to registration pursuant to
section 8 of the Investment Company
Act of 1940 (15 U.S.C. 80a-8), is an
American Depository Receipt (“ADR")
of a foreign issuer whose securities are
registered under section 12 of the Act, or
is a security of an issuer required to file
reports under section 15(d) of the Act (15
U.S.C. 780(d)};

(2) Four or more dealers make a
market in such a security and regularly
submit bona fide bids and offers to an
automated quotations system for their
own accounts;

{3) There are 1,200 or more holders of
record, as defined in SEC Rule 12g5-1
(17 CFR 240.12g5-1), of the security who
are not officers, directors or beneficial
owners of ten percent or more of the
security, or the average daily trading
volume of such a security as determined
by the Board, is at least 500 shares;

(4) The issuer or a predecessor in
interest has been in existence for at
least three years;

(5) The security has been publicly
traded for at least six months;

(6) Daily quotations for both bid and
asked prices for the security are
continuously available to the general
public;

(7) There are 400,000 or more shares of
such security outstanding in addition to
shares held beneficially by officers,
directors or beneficial owners of more
than ten percent of the security;

(8) The minimum average bid price of
such security, as determined by the
Board, is at least five dollars per share;
and

(9) The issuer had at least four million
dollars of capital, surplus, and
undivided profits.

(b) Requirements for continued
inclusion on the list of OTC margin
securities. Except as provided in
paragraph (d) of this section, an OTC
margin security shall meet the following
requirements:

(1) The security is registered or issued
under the conditions specified in

-paragraph (a)(1) of this section;

(2) Three or more dealers make a
market in such security and regularly
submit bona fide bids and offers to an
automated quotations system for their
own accounts; '

(3) There continue to bé 800 or more
holders of record, as defined in SEC
Rule 12g5-1 (17 CFR 240.12g5-1), of the
security who are not officers, directors,
or beneficial owners of ten percent or
more of the security, or the average
daily trading volume of such security, as
determined by the Board, is at least 300
shares;

(4) Daily quotations for both bid and
asked prices for the security are
continuously available to the general
public;

(5) There are 300,000 or more shares of
such security outstanding in addition to
shares held beneficially by officers,

" directors, or beneficial owners of more

than ten percent of the security;

(6) The minimum average bid price of
such security, as determined by the
Board, is at least two dollars per share;
and

(7) The issuer has at least two million
dollars of capital, surplus, and
undivided profits.

(c) Removal from the list of OTC -
margin securities. The Board shall from
time to time remove from the OTC
margin security list securities that cease
to: :
(1) Exist or of which the issuer ceases
to exist, or

(2) Meet substantially the provisions
of paragraph (b) of this section.

(d) Discretionary authority of Board.
The foregoing notwithstanding, the
Board may omit or remove any security
that is not traded on a national
securities exchange from or add any

such security to such list of OTC margin
securities, if in the judgment of the
Board, such action is necessary or
appropriate in the public interest.

{e) Unlawful Representations. It shall
be unlawful for any bank to make, or
cause to be made, any representation to
the effect that the inclusion of a security
on the list of OTC margin securities is
evidence that the Board or the SEC has
in any way passed upon the merits of, or
given approval to, such security or any
transactions therein. Any statement in
an advertisement or other similar
communication containing a reference to
the Board in connection with the list or
securities on that list shall be an
unlawful representation.

§221.8 Supplement.

(a) Maximum loan value of margin
securities. The maximum loan value of
any margin security is fifty percent of its
current market value.

(b) Maximum loan value of nonmargin
securities and all other collateral. The
maximum loan value of nonmargin )
securities and all other collateral except
puts, call, or combinations thereof is
their good faith loan value.

(¢c) Maximum loan value of options.
Puts, calls, and combinations thereof
have no loan value.

By order of the Board of Goverfiors of the
Federal Reserve System, February 23, 1983.
William W. Wiles,

Secretary of the Board.
{FR Doc. 83-5154 Filed 2-28-83; 8:45 am]
BILLING CODE 6210-01-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Part 563

[No. 83-90] -

Industry Conflicts of Interest;

Limitations on Loans to One Borrower
Dated: February 18, 1983.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule.

SUMMARY: The Board is revising its
proposal to amend regulations governing

. conflicts of interest at institutions the

accounts of which are insured by the
Federal Savings and Loan Insurance
Corporation (“insured institutions™). The
Board proposes to: (1) eliminate
completely the present Form AR filing
requifement; (2) substitute positive
requirements for existing guidelines
regarding composition of an insured
institution’s board of directors; (3)
update an existing prohibition of deposit
relationships between a mortgage
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insurance company and an institution .
whose loans it insures; and {4) establish
a comprehensive scheme governing
transactions of an insured institution
involving one of its affiliated persons.
Another Board Resolution of this date,
and published elsewhere in today's
Federal Register, adopts other aspects of
the outstanding proposal. These changes
are intended to make the regulations
more effective, to alleviate compliance
burdens, and to update the regulations
in view of the significant changes in the
economy and in the powers and
activities of insured institutions.

" DATE: Comments must be received by:
April 28, 1983,
ADDRESS: Send comments to Director,
Information Services Section, Office of
Communications, Federal Home Loan
Bank Board, 1700 G Street, NW,,

ashington, D.C. 20552. Comments will

be available for public inspection’at this
address. ]
FOR FURTHER INFORMATION CONTACT:
Michael D. Schley, Attorney (202-377-

. 6444), Office of General Counsel,

Federal Home Loan Bank Board, at the

above address.

SUPPLEMENTARY INFORMATION: On
September 30, 1982, the Federal Home
Loan Bank Board (*‘Board") proposed to
substantially revise its regulations
relating to conflicts of interest at
institutions insured by the FSLIC (see 47
FR 44334, Oct. 7, 1982). The stated
purposes of the proposed revision were
to make the regulations more effective,
to alleviate comp]iance burdens, and to
update the regulatlons in view of the
mgmflcant changes in the economy and
in the powers and activities of insured
institutions since the promulgation of
those regulations in 1976. The Board
chose the following guiding principles
for the development of its proposal: (1)
The regulations should prevent actual -
conflicts of interest from influencing the
business discretion of an institution’s
management; (2) apparent conflicts of
interest should be limited in order to
prevent a loss of public confidence in
insured institutions; (3) prohibitions and
restrictions should be drawn narrowly,
80 as to achieve regulatory objectives
with the least possible infringement on.
management discretion; (4). the
regulations should impose the least
possible compliance, reporting, and
administrative burdens on the industry;
and (5) the regulations should be
flexible enough to accommodate the
changing business of the savings and’
loan industry as well as changes in the
economic climate.

The proposed rules issued in
September included both major
revisions of regulations relating to

transactions involving affiliated persons
and minor but significant changes to
regulations defining the term “affiliated
person,” limiting loans to one borrower,
prescribing the composition of an
institution’s board of directors, and
prohibiting fees and kickbacks in certain

. circumstances. A total of 207

commenters responded to the proposal,
representing insured institutions (166),
law firms (20), thrift trade associations
(11), and others (10). The response was
mixed: many of the Board’s specific
proposals were supported almost
unanimously, while other proposals
generated strong opposition. In addition,
many suggestions for further changes to
the regulations were received.

After careful consideration of the
comments received and the issues
involved, the Board has decided to treat
the subject matter of its proposal in two
separate Resolutions issued today.
Issues on which there was little.
disagreement among commenters—i.e.,
what type of insider’s interest in a
partnership should render the
partnership an “affiliated person”
subject to conflict-of-interest
regulations, a related issue regarding

“attribution of loans to partnerships for

purposes of the limitations on loans to
one borrower, the appropriate
composition of an institution’s board of
directors, and the prohibition of fees and
kickbacks relating to services rendered
by an institution—are treated in a final
rule of this date and published
elsewhere in this issue of the Federal
Register. This resolution sets forth
revised proposals relating to issues that
generated less agreement: the
appropriate treatment of transactions of
an institution involving its affiliated
persons, and the elimination of Form AR
reporting requirements, Furthermore,
this proposed rule addresses an issue
relating to dealings between insured
institutions and mortgage insurance
companies that was raised in the
comments. Although the issues
addressed here were appropriately
framed in the previous proposal and
thus could be resolved in a final rule, the
Board believes that further comment
will be beneficial.

The following discussion describes
existing provisions and the revisions
proposed in the Board's September
action, summarizes the comments
received, and sets forth the Board's
current regulatory proposals. The Board
requests comment on the new proposed
rules and solicits siuggestions regarding
other appropriate modifications to its
conflict-of-interest regulations.

Transactions Involving Affiliated
Persons

The Board currently has several
regulations relating to transactions of an
insured institution involving an
affiliated person. Section 563.34 (12 CFR
563.34) requires prior Principal
Supervisory Agent approval of the
placement of a deposit by an insured
institution or its subsidiary with an
affiliated person, and § 563.41 (12 CFR
563.41) requires prior approval by the
institution's board of directors and the
Principal Supervisory Agent of any
transaction bétween the insured
institution (or its subsidiary) and its-
affiliated person that involves real
property. Section 563.43 (12 CFR 563.43)
permits institutions to grant only
personal-purpose loans (such as
primary-residence home loans,
educational loans, and consumer loans)
to affiliated persons, limits the amounts
of such loans, requires prior board-of-
directors approval (with specific
justification of preferential terms), and
prohibits other loans and related
investments that would indirectly
benefit an affiliated person. There are
no regulations that prohibits other
transactions, such as personal property
transactions, deposits placed by
affiliated persons at imsured institutions,
and service contracts, that could involve
a conflict of interest; however, any such -
transaction involving more than $40,000
in which an affiliated person has a
material interest triggers the
requirement of filing Form AR, which
provides a thorough disclosure of all
dealings with affiliated persons of an
institution.

In its September action, the Board
proposed to revise these regulations to
reduce them to two provisions. One
provision, proposed § 563.43, followed
the basic provisions of the existing
regulation on loan transactions, with the
following changes: (1) The separate
limits on the amounts of personal-
purpose loans to affiliated persons
would be replaced with a higher
aggregate figure of $100,000 (to be
adjusted annually for inflation); (2) the
provision would codify the Board’s
longstanding policy against a
preferential loan interest rate below an
institution’s cost of funds; (3) the
requirement that each loan to an
affiliated person be approved in
advance by the institution’s board of
directors would be changed to permit
prior authorization of loans to officers
and employees by means of a blanket
preapproval resolution; and (4) existing
prohibitions against real-estate-secured
loans indirectly benefitting an affiliated
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person would be broadened to apply -

also to loans secured by personal :
property, in view of the new lending
powers of the industry.

The second provision, proposed
§ 563.41, was designed to replace all
existing restrictions on non-loan
transactions (i.e., real and personal
property transactions, deposit
relationships, and service contracts or
arrangements) with a unified,
comprehensive regulatory scheme. All
such transactions would have to be on
terms substantially the same as those
prevailing at the time for comparable
transactions with the public. Any
transaction involving consideration of
$10,000 or more (except an affiliated
person's deposit of less than $100,000
with an insured institution) would
réquire prior approval by a disinterested
majority of the board of directors. Such
transactions would no longer trigger
Form AR reporting; but if a transaction
would cause the aggregate amount of
transactions with one affiliated person
to exceed $100,000 {adjusted annually
for inflation in one calendar year), ten
days’ prior notice to the Supervisory
Agent of that transaction and
subsequent transactions with the
affiliated person would be required.

Comments received with respect to
proposed §563.43 generally supported
the updating of the list of personal-
purpose loans permitted and the
imposition of a cost-of-funds floor on
preferential rates. However, many
commenters argued that the loans .and
related transactions prohibited by the
section should be permitted on
prevailing terms. Several writers pointed
out that the effect of these restrictions
would be to prevent experienced
business persons from serving on an
institution’s board of directors if their
companies do business with the
institution, and that this effect would do
the greatest harm in smaller
communities served by few banking

_institutions. This effect would be

compounded, some commenters noted,
by the entry of insured institutions into
commercial lending. Several writers
argued that these restrictions would put
insured institutions at a disadvantage in
competing for skilled directors against
commercial banks, which are not
hampered by such restrictions,

Similarly mixed comments were
received with respect to certain
provisions in proposed § 563.41.
Commenters generally supported the
concept of a uniform approach to all
non-loan transactions, and did not
object to the proposed requirements that
transactions be on prevailing terms and
be approved by the board of directors.

However, a large number of writers
strenuously objected to the proposed
requirement of prior notice to the
Supervisory Agent for transactions
beyond the $100,000 limit. Many of these
expressed the view that the Supervisory
Agent's authority to disapprove such
transactions would amount to a
substitution of the Supervisory Agent's
discretion for the business judgment of
an institution's management. Several
writers pointed out that a prior-notice
procedure would be impracticable in
many cases requiring prompt action by
an institution, such"as the retention of
counsel to defend against a lawsuit.
Some indicated their objections by
stating that retention of the Form AR
reporting requirement would be
preferable to the proposed prior-notice
requirement. :

The Board has carefully considered
these specific comments,together with
more general comments on the
regulatory philosophy behind the
September proposal, and has decided to
propose a different approach to
regulating transactions involving
affiliated persons. The Board believes
that the starting point of its reguatory
analysis should be the recognition that .

the vast majority of insured institutions .

avoid conflict-of-interest situations on
their own initiative as a matter of
prudent management policy.
Consequently, the opportunity cost
resulting from a prohibition of a
particular class of business transactions
outweighs the benefit of preventing
abuses unless the specific types of
prohibited transactions are ones likely
to involve abuse in a majority of cases.
Accordingly, in the case of loans and
other transactions of an insured
institution to which an affilated person
is a party or from which he or she
indirectly benefits (such as a loan to
purchase property from an affiliated
person), the Board proposes to prohibit
only those transactions that are not on
prevailing terms, since these present
prima facie evidence of preferential
treatment at the expense of the

- institution. However, preferential rates

on loans to affiliated persons for
personal purposes would continue to be:
permitted as a legitimate fringe benefit
that may serve the best interests of the
institution as well as the borrower.

In order to encourage institutions’
directors to monitor transactions for
insider self-dealing, the proposed
regulations would require prior board-
of-directors approval of transactions
with affiliated persons involving
significant amounts (i.e., $10,000 or
more). The Board believes this would
not impose an undue burden on boards

of directors, as the review of insider
transactions is already within their
responsibility as part of their fiduciary
duties. A new provision relating to long-
term arrangements would permit prior
approval of a series of transactions, to
avoid the need for repeated approvals of
services provided on an ongoing basis.
Directors would be required to give
special attention to.loans to affiliated
persons that become scheduled items.
Finally, the board would review all
transactions involving affiliated persons

.at the end of each calendar year.

In rare instances where the safeguard
of board-of-directors approval of insider
transactions is inadequate to prevent
self-dealing, the Board would have two
means of discovering abuses. First, the
record of board-of-directors approval
resolutions in minutes of board meetings
should provide sufficient information for
the Board's examinations staff to

- discover abuses. Second, in instances

where there is an unusually large
amount—25% or more of an institution’s
net worth in a calendar year—in
transactions involving a particular
affiliated person, a simple disclosure of
the basic facts of the transactions would
be supplied simultaneously to the
Supervisory Agent. The Board believes
this type of “early warning” mechanism
is warranted because of the sizeable
risk accompanying such a large
investment of an institution’s assets.
Nether of these methods of disclosure
would involve interference in the day-
to-day operations of an institution.

Elimination of Form AR

Existing § 563.45 of the Board's
regulations (12 CFR 563.45) requires the
filing of Form AR—an exhaustive
disclosure of transactions with and
compensation of affiliated persons—by
an insured institution (other than a
publicly-held company registered under
section 12 of the Securities Exchange
Act of 1934) with assets of $15,000,000 or
more if: (1) The composition of its board
of directors does not meet guidelines set
forth in 12 CFR 563.33(a), (2) the
institution has engaged in transactions
involving $40,000 or more in which an
affiliated person has a direct or indirect
material interest, or (3) voting of
management-solicited proxXf®s for
election of directors (other than those
obtained in connection with an annual
proxy solicitation) is not controlled by a
majority of the board of directors. In its
September action, the Board noted that
Form AR “has not been effective in
preventing actual and apparent conflicts
of interest have existed.” The Board
proposed to eliminate the Form AR
“trigger” relating to $40,000 insider
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transactions in view of the new proposal
for regulating transactions with .
affiliated persons, and requested other
-comments and recommendations
regarding revision of §563.45.

No commenters disagreed with the
Board's observation that Form AR has
been an ineffective tool for the
prevention of insider self-dealing; thus,
as discussed above, the Board now
proposes to replace the $40,000-insider-
transaction trigger with the
requirements in proposed new § 563.41.
The Board further proposes to eliminate
the remaining two triggers of Form AR.
Section 563.33(a) (12 CFR 563.33(a})
would be reworded to state as
requirements the 'suggested guidelines”
for composition of the board of
directors, which currently trigger Form
AR filing. (One of the guidelines has
been eliminated by the final rule
published elsewhere in this issue of the
Federal Register.) In addition, the Board
is currently developing a proposal
regarding control of management-
solicited proxies that will be considered
in the near future. The Board believes
that these rules serve the valuable
purpose of ensuring that principles of
corporate democracy are not infringed
by insider control; therefore, direct
regulatory requirements are a more
appropriate enforcement vehicle than
indirect disincentives such as the Form
AR filing requirements, especially since
most of the information disclosed in
Form AR bears no direct relationship to
board composition and proxy control.
These two triggers currently cause very
few Form AR filings, and the instances
of noncompliance would be
substantially reduced by the ,
liberalizations of the board composition
rules adopted as final rules today;
consequently, it appears that direct
regulatory requirements would impose
no significant new burden on the
industry. The board composition
requirements would apply only
prospectively, with a phase-in so that no
directors would be forced to retire
before the expiration of their existing
terms. The Board solicits comments on
these proposals, particularly regarding
whether direct requirements would
impose undue hardship in any cases.

Deposit Relationship With Mortgage
Insurance Companies

In response to the Board's broad
solicitation of comments regarding all
aspects of its conflict-of-interest
regulations, one commenter brought to
the Board's attention § 563.44(b)(2) (12
CFR 563.44(b)(2)), which provides that
“no insured institution or service
corporation affiliate thereof shall insure
any loan with a mortgage insurance

company if such company maintains
any type of savings account at such .
institution.” The commenter suggested
that this provision should be amended
to prohibit any deposit account in view
oof the new authority of many insured
institutions to offer demand deposits.
Accordingly, the Board is proposing to
adopt this amendment in order to
update its regulations.

Initial Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act (5 U.S.C. ch. 6) the Board
is providing the following regulatory
flexibility analysis:

1. Reasons, objective, and legal basis
underlying the proposed rule. These
elements have been incorporated
elsewhere into the supplementary
information regarding the proposal.

2. Small entities to which the
proposed rule will apply. The proposed
rule would apply only to insured
institutions.

3. Impact of the proposed rule on
small institutions. The proposal would
not have a disproportionate effect on
small institutions. Deregulatory aspects
of the proposed rule would ease the
compliance burden of small institutions.
The proposed provisions are designed
not to interfere with legltlmate business
opportunities; thus, it is expected that
the proposed rule would have no
significant economic impact on a
substantial number of small entities.

4. Overlapping or conflicting federal
rules. There are no known federal rules
that may duplicate, overlap, or conflict
with the proposal.

5. Alternatives to the proposed rules.
Various supervisory tools may be used
to prevent insider self-dealing at insured
institutions: case-by-case supervision;
disclosures to the Board, the public, the

board of directors, or shareholders; prior -

Board or Supervisory Agent approval; or
regulatory restrictions and prohibitions.
The Board believes the proposed rule
utilizes a combination of these tools that
would impose the least burden on small
institutions while achieving the desired
regulatory objectives.
Regulatory Analysis

The elements of regulatory analysis
for major proposed regulations required
by Board Resolution No. 80-564
(September 11, 1980) have been

incorporated into the supplementary
information regarding the proposal.

List of Subjects in 12 CFR Part 563

Savings and loan associations.

Accordingly, the Board hereby
proposes to amend Part 563, Subchapter
D, Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

PART 563~—~OPERATIONS

1. Revise paragraph (a) of § 563.33 as
follows:

§ 563.33 Directors, officers, and
employees.

(a) Directors. (1) Requirements. The
composition of the board of directors of
an insured institution must be in
accordance with the following
requirements:

. (i) A majority of the directors must not
be salaried officers or employees of the
institution or of any subsidiary or
(except in the case of an institution
wholly owned by a holding company)
any holding company affiliate thereof.

(ii) Not more than two of the directors
may be members of the same immediate
family.

{iii) Not more than one director may
be an attorney with the same law firm.

(2) Prospective application. In the
case of an institution whose board of
directors does not conform with a
requirement in this paragraph (a) as of
[the effective date of this amendment],
the institution shall prohibit the election
or re-election of nonconformmg
directors until compliance is achieved. |

* * * * *

2. Remove § 563.34 as follows:

§ 563.34 Deposit relationships lnvolvmg
affillated persons. [Removed
effective ——}

3. Revise § 563.41 as follows: 3

§563.41 Restrictions on transactions
involving affiliated persons.

(a) Scope of section. Section 584.3 of
this Chapter is controlling with respect
to transactions between an insured
institution and its holding company.

(b) Restrictions. (1} General. Unless
the requirements of paragraphs (b)(2)
through (6) are met, no insured
institution or subsidiary thereof may,
either directly or indirectly,

. (i) Make a loan to an affiliated person
of the institution or purchase such a
loan, .

(ii) Purchase or lease from, jointly
own with, or sell to, an affiliated person
an interest in real or personal property,

(iii} Establish or maintain a deposit
relationship with an affiliated person
(either as depositor or depositary),

(iv) Enter into a service contract or
arrangement with an affiliated person,
or

{(v) Engage in a transaction that may
reasonably be expected to produce a -
significant indirect benefit for an
affiliated person.

(2) Prevailing terms; preferential loan
rates. (i) The terms of a transaction ’
described in paragraph (b)(1) must be
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substantially the same as those
prevailing at the time for.comparable
transactions of the same nature with
other than affiliated persons, except that
the institution may reduce the interést
rate on loans of the following type to a
figure not below its current cost of funds
(including all savings accounts and
borrowings): ~

(@) Loans secured by the principal
residence of an affiliated person;

{b) Loans secured by savings accounts
maintained by the affiliated person at
the institution; and

{c) An aggregate of loans for -
constructing, adding to, improving,
altering, repairing, equipping, or
furnishing the principal residence of the
affiliated person, loans in the form of
overdraft protection for checking
accounts, loans for payment of
educational expenses, consumer loans,
and extensions of credit in connection
with credit cards, not exceeding $100,000
(which ceiling shall be adjusted
annually, beginning January 1, 1984, by
the dollar amount that reflects the
percentage increase, if any, shown in the
most recent November-to-November
period for the Consumer Price Index).

— (ii) If the loan features a variable rate
with an index regularly used by the
institution or subsidiary for loans to
other than affiliated persons, it will
comply with this paragraph (b)(2) if the
initial rate is not below the cost of funds
at the time the loan terms become fixed.
If a variable rate is achieved through
some other index or mechanism, the rate
may not be set below the institution's
cost of funds as calculated at the time
each adjustment is made.

(iii} In no event may the interest rate

on a loan secured by a savings account

be below the rate of return on the
savings account.

(3) Approval by board of directors. (i)
General. A transaction described in
paragraph (b)(1) that would involve
consideration of $10,000 or more, except
for a deposit placed with the insured
institution, must be approved in
advance by a resolution duly adopted
by at least a majority (with no director
having an interest in the transaction
voting) of the entire board of directors of
such institution.

(ii) Long-term arrangements. In the
case of an arrangement for a series of
similar transactions or an ongoing
business relationship (such as a deposit
relationship, a line of credit, or an
attorney-client relationship), the $10,000
test shall be applied to the aggregate
consideration anticipated to be involved
in the arrangement, and the board
approval requirement of this paragraph
(b)(3) will be satisfied by an approval
prior to establishment of the

arrangement and again prior to any
significant changes in the terms of such
an arrangement; but in all cases such
arrangements must be reviewed and
approved at least annually.

(iii) Preferential loan rates. If, as
permitted by paragraph (b)(2), the
interest rate on a loan to an affiliated
person is more favorable than that
prevailing at the time, the approval
resolution required by this paragraph
(b)(3) must set forth: '

{a) the institution’s current cost of

* funds, including the elements of its

computation; and

() a justification of the more
favorable rate, if the loan is to an
affiliated person other than a salaried
officer or employee of the institution or
its subsidiary. ) )

(iv) Blanket preapproval resolutions.
With respect to a loan to a salaried
officer or employee of the institution or
its subsidiary, the approval requirement
of this paragraph (b)(3) will be satisfied
if the loan conforms with a blanket
preapproval resolution of the board
specifying the terms on which loans may
be made to all officers or employees, or
a class of such officers or employees.

(v) Appraisals. Each transaction
approved under-this paragraph (b})(3)
involving the sale or lease of real
property must be based on, among other
factors, an independent appraisal, not
prepared by an affiliated person or an
employee of the institution or its -
subsidiary, received and reviewed by
the Board prior to closing the
transaction and disbursing funds.

(4) Notice to Supervisory Agent. If a
proposed transaction described in
paragraph (b)(1) would cause the
aggregate amount of all such
transactions in one calendar year with
or indirectly benefitting one affiliated
person, excluding loans fully secured by
his principal residence and deposits
placed with the institution, to exceed
25% of the net worth (as defined in
§ 561.13 of this Subchapter) of the
institution, the institution must notify its
Supervisory Agent at the time of
approval by the board of directors. The
notification must include:

(i) A description of the transaction;

(ii) The identity of the affiliated
person and his relationship to the
institution;

(iii) The nature and amount of the
affiliated person's interest in the
transaction; and )

(iv) Any property value appraisals
supporting the transaction.

The institution shall provide
additional information relating to the
transaction upon the request of the
Supervisory Agent.

(5) Scheduled items. If an outstanding
_loan covered by this paragraph (b)
becomes a slow loan or slow consumer
credit (as defined in §§ 561.16 and
561.16a of this Subchapter), it must be
reviewed monthly by the board of
directors and the continuing status of
the item and any corrective action must

“be approved by a resolution duly

adopted by at least a majority {(with no
director having an'interest in the
transaction voting) of the entire board of
directors. a

(6) Annual board review. At the last
meeting of each calendar year the board
of directors shall review all transactions
described in paragraph (b)(1) that
occurred during the year. The minutes of
the meeting shall set forth the amounts
and terms of each transaction reviewed.

(c) Prospective application. This
section applies to transactions and
arrangements commenced on or after
[insert here the effective date of the
regulations). If on or after such date the
terms of a pre-existing transaction or
arrangement may be significantly
changed by the institution without

" breach of a contract or violation of law,

the requirements of this section shall
apply as if a new transaction were being
commenced: Provided, that the
applicability of this section to pre-
existing transactions or arrangements
may be waived by the Supervisory
Agent if it would cause extreme
hardship to a party involved or would
not be in the best interests of the_
institution. -

(d) Waiver. The restrictions in
paragraph (b) of this section may be
waived by the Board in supervisory
cases if the Board determines that the
terms of the transaction in question are
fair to, and in the best interests of, the
insured institution or subsidiary. A
supervisory case includes a merger
instituted for supervisory reasons, and
any action taken pursuant to, or in order
to obviate the necessity of, proceedings
by the Board or the Corporation
pursuant to paragraph (d) of section 5 of
the Home Owners’ Loan Act of 1933, as
amended (12 U.S.C. 1464(d}), or section
407 of the National Housing Act, as

amended (12 U.S.C. 1730).

4, Remove § 563.43 as follows:

§ 563.43 Restrictions on loans and other
investments involving affiliated persons.
(Removed effective —; see § 563.41.)

'§563.44 [Amended]

5. Change the word “savings” to the
word “deposit” each place it occurs
(including the heading) in paragraph
(b)(2) of § 563.44.

6. Remove § 563.45 as follows:
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§ 563.45 Disclosure. (Removed effective

(12 U.S.C. 1464, 1725, 1726, 1730; Reorg. Plan
No. 3 of 1947, 12 FR 4981, 3 CFR, 1943-48
Comp., p. 1071)

By the Federal Home Loan Bank Board
]ohn M. Buckley, Jr.,
Acting Secretary.
{FR Doc. 83-4960 Filed 2-28-83; 8:45 am|
BILLING CODE 6720-01-M

N

12 CFR Parts 563 and 571
{No. 83-88]

Sale of Branches

Dated: February 18. 1983.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule.

SUMMARY: The Federal Home Loan Bank
Board (“Board") proposes to amend its
regulations governing the sale of branch
offices and the transfer of savings
accounts. Sales and transfers by and to
institutions whose accounts are insured
(“insured institutions”) by the Federal
Savings and Loan Insurance
Corporation {“FSLIC" or the
“Corporation”) would be subject to new
application and review procedures. The
Board believes the proposed new
procedures would allow it to examine
supervisory, accounting, and legal issues
related to these transactions without
substantial interference with the
operation of an insured institution or
delay in the implementation of its
business decisions. )

DATE: Comments must be received by:
March 29, 1983.

ADDRESS: Send comments to Dlrector
Information Services Section, Office of
Communications, Federal Home Loan
Bank Board, 1700 G Street, N.W.,
Washington, D.C. 20552. Comments will
be available for publxc mspectlon at this
address.

FOR FURTHER INFORMATION CONTACT:
Penfield Starke, Attorney (202/377-
6453), or John P. Soukenik, Acting
Director, Division of Corporate and
Regulatory Structure, Office of General
Counsel (202/377-6411), Federal Home
Loan Bank Board, at the above address.
SUPPLEMENTARY. INFORMATION: The
Board has witnessed a significant
increase in the sale and purchase of
branch offices in the savings and loan
industry over the past year. The
increase in these transactions is due

- largely to the economic environment
which has had a severe impact on the
operations of a large number of insured
institutions. Not only has the number of
institutions entering into branch sale

transactiornis dramatically increased, but
individual sales now often involve
entire, or large portions of, regional
branch networks. As a result of these
changes, the Board has determined to
reevaluate the considerations and
procedures it currently employs to
review branch sales and purchases.

Since these transactions are the
functional equivalent of the
establishment of a new branch or
branches by either de novo application
or merger with an operating institution,
the sale of branches has traditionally
been regulated under the Board's
branching and merger regulations (12
CFR 545.14 and 563.22, respectively).
Until fairly recently, transfers typically
were between two FSLIC-insured
institutions and most often involved an
exchange rather than a sale/purchase
transaction.

The purchase side of the transactlon
is subject to. Board review through
receipt of an application by the
purchaser to increase its accounts
insured by the FSLIC. The necessity for
such application, however, is
determined by whether the transaction
is considered a *“purchase of bulk
assets” under section 563.22. Although
that term has been interpreted to mean a
substantial amount of the selling
institution’s assets, applications are
analyzed on a case-by-case basis and a
precise measurement of the amount or
percentage of assets that was deemed to
be substantial has never been
established by the Board. Transactions
not considered to be a transfer of bulk
assets and thus not requiring an
application for increase of insurable
accounts, but involving a purchase of a
branch office by a federal association,
still require Board approval pursuant to
standards which must be met by a
federal association in order to establish
a de novo branch office.

Present Board regulations applicable
to branch sales focus on the selling
institution only to determine whether
the transaction is a bulk transfer of a
substantial amount of the sellmg
institution’s assets. The review is made
solely to ascertain whether the buying
institution must file an application to
increase its accounts of an insurable
type; no consideration from the point of
view of the selling institution is
required.

Since such transactions were
primarily business decisions of the
respective parties and the interests of
the Corporation generally were not
affected significantly by the
transactions, only minimal review was
necessary. Recently, however, some of
the transactions have been structured in

- ways that may be adverse to the

interests of the Corporation and of no
significant long-term benefit to the
selling institution. Moreover, the review
standards currently in effect either have
not reached certain transactions at all or
have not required a review of certain
aspects of significant importance to the
fundamental concerns of the
Corporation (e.g., the effect on the FSLIC
fund in a liquidation situation, the types
of accounts transferred, and the sale’s
effect on the seller’s viability). While the
Board believes that the great majority of
sales continue to be well-conceived
business decisions which do not require
intervention, the Board as operating
head of the FSLIC, proposes to amend
its review procedures for branch sales to
focus on the regulatory interests in such
transactions.

The new procedures would require
independent examination of the
transaction from the points of view of
both the selling and the buying
institutions. The scope of the review
would be broadened by defining
“transfer” as any transfer not in the
ordinary course of the transferor’s
business and would assess major
transfers of an institution's deposit
liability as well as sale of branch
offices. Applications for purchases
would be required to be published and
subject to protest procedures. In

Aransactions involving more than one

Federal Home Loan Bank district,
application procedures would be
developed which would coordinate the
decision-making functions of the subject
Banks.

Selling Institution

The proposed review process wold
allow the Board to examine a proposed
sale of branches prior to actual transfer
of the assets or liabilities to the
purchasing party. The Board would
require a description of the proposed
transaction in order to determine the
accuracy of the transferred assets’
valuation and the propriety of the
accounting treatment of the proceeds.
The description would include a list of
assets and liabilities subject to transfer
and their contract rate, any discount
rates to be utilized, the market value of
the assets and liabilities subject to
transfer, and the effect of the transfer on
the institution’s cost of money and yield
on assets. Applicants found to be below
certain minimum net-worth levels would
also be required to demonstrate that the
proposed transaction is beneficial to the
short- and long-term viability of the
institution, that the transaction was
negotiated at arms’ length and that the
transfer is not detrimental to the
interests of the Corporation. In
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connection with this last concern, the
Board would require the submission of a
business plan explaining how the
transaction would aid the selling
institution in improving its current
financial condition. _

.The Board's primary concern in
requiring a closer review of transactions
entered into by a seller with low net
worth is that the sale could be
motivated by the desperation of the
seller’s management to forestall
imminent collapse of the insured

- institution. While the Corporation
welcomes imaginative, prudent business
plans which would eliminate the need
for FSLIC intervention in the form of
assistance, receivership, or liquidation,
the sale of an institution's most lucrative
assets or accounts without a sound plan
for the future merely forestalls the
institution’s eventual failure and
increases the ultimate burden on the
FSLIC fund. /

As proposed, all sales transfers would
be reported to the Board. For most
gelling institutions, the application
would be simply a brief description of
the terms of the proposed transaction
submitted to the appropriate Principal
Supervisory Agent (“PSA”). Unless the

. PSA raises specific objection to the
valuation or accounting treatment of the
proposed transaction, or determines that
the financial condition of the selling
institution does not satisfy certain
minimum net-worth levels established
by the Board, the application would be
automatically approved 30 calendar
days after being deemed complete by
one of the Board's Supervisoty Agents
at the Federal Home Loan Bank where
the application was filed. Those
applications involving questions
concerning valuation or accounting
treatment, though not eligible for
automatic approval, could nonetheless

- be approved by the PSA, provided the

matter is resolved to that official's
satisfaction.

Only applications submitted by
institutions failing to meet certain net-
worth levels for asset and savings
account transfers would be forwarded to
Washington, D.C,, for Board staff review
and Board consideration. The selling
institution's net worth, as defined in
§ 561.13 (12 CFR 561.13), calculated prior
to the consummation of the proposed
transaction but without the benefit of
the inclusion of net-worth certificates,
would be required to be at or above one-
half of one percent of all liabilities in
order for the institution’s application to
qualify for automatic approval. The
Board believes it has an obligation to
review more closely transfers by

institutions not meeting these minimal
levels. -

Buying Institution

Current § 563.22 requires the filing of
an dpplication to increase accounts of
an insurable type only when the transfer
by the seller is determined to be a
substantial transfer of bulk assets. The
necessity for filing an application is
therefore determined not by the actual
amount of assets or liabilities
transferred but by the percentage of the
selling institution’s assets transferred.
Where an application is filed, the
purchasing institution is required to
follow procedures established by the
Board for merger transactions (12 CFR
571.5), including compliance with
antitrust, supervisory, and Community
Reinvestment Act (*CRA") standards.

Purchases by state-chartered, FSLIC-
insured institutions of a less than
substantial portion of a selling
institution’s assets do not require Board
approval or even notification to the
Board of the purchase. Federal
associations not required to file an
application for an increase in accounts
of an insurable type, however, are
required to follow the same procedures
other federal associations must follow in
order to establish a de novo branch
office.

The proposed new procedures for
buying institutions in branch sales or
transfers of savings account liabilities
would be similar to those outlined above
for institutions on the selling side, in
that information related to all purchases
of bulk assets or-account liabilities
would be submitted to the Board. The
purchasing institution’s application
would be reviewed under the standards
currently used to review increase-of-
accounts and merger applications. In
addition to the materials required to be
filed for these applications, a purchasing
institution in a transfer would need only
submit a description of the terms and
proposed accounting treatment of the
transaction. Approval could be obtained
under the delegation standard for
merger and increase-of-accounts
applications which was recently
amended (See Board Resolution No. 82~
786, December 8, 1982 (48 FR 170,
January 3, 1983)) in order to allow
Federal Home Loan Banks to approve
most routine applications. Under those
procedures, the Board believes that an
institution on the buying side of a bulk

* transfer transaction would, in most

cases, receive automatic approval of a
transaction 30 days from the date the
application was deemed to be a
complete filing, provided the proposed
transaction does not include certain
provisions or exceed certain limitations

* or fail to meet other standards in the

current delegation of authority.

The Board believes review of all
branch-sale transactions is necessary in
order that it may consider certain
aspects and make a proper assessment
of the transaction under antitrust,
supervisory, and CRA standards.

Related Issues

The Board notes that the transfer of
savings account liabilities may raise
questions regarding proper procedures
for notification of affected
accountholders. The Board believes that
an accountholder who would be
adversely affected by the transfer of his
account should be advised of the
proposed transfer and be given the
option of retaining his account with the
selling institution. Examples of
situations the Board considers adverse -
are transfers to institutions the accounts
of which are not insured by an agency of
the federal government (i.e., the FSLIC,
Federal Deposit Insurance Corporation,
or the National Credit Union Share
Insurance Fund) and transfers which
would cause an accountholder’s
account(s) to exceed the limits of
applicable federal insurance coverage.

The Board is also aware that the
consideration passed in connection with
branch sale and account transfer
transactions has given rise to questions
concerning the applicabililty of certain
provisions in.the Rules and Regulations
for the Federal Savings and Loan
System. Section 545.9-4 (12 CFR 545.9-4)
would apply to investments of corporate
debt securities, including those issued
by an insured institution, and § 545.7-9
(12 CFR 545.7-9) would apply to
collateralized loans. The provisions of
these sections as they relate to branch -
sales are being reviewed in connection
with the Board's currently outstanding
proposed major revision of federally
chartered institutions’ investment
authority. (See Board Resolution No. 82~
813, December 18, 1982; 48 FR 2340,
January 19, 1983.)

Regulatory Analysis

The elements of regulatory analysis
for major proposed regulations required
by Board Resolution No. 80-584
(September 11, 1980) have been
incorporated into the supplementary
information regarding the proposal.

Because there is a present need to

" consider action regarding branch sales

and account assumption transactions,
the Board has limited the comment
period to 30 days.



8482

Federal Register / Vol. 48,"No. 41 / Tuesday, March 1, 1983 / Proposed Rules

Initial Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act (5 U.S.C. ch. 8) the Board
is providing the following regulatory
flexibility analysis:

1. Reasons, objective, and legal basis
underlying the proposed rule. These
elements have been incorporated
elsewhere into the supplementary
information regarding the proposal.

2. Small entities to which the
proposed rule will apply. The proposed
rule would apply to all FSLIC-insured
institutions.

3. Impact of the proposed rule on
small institutions. The proposal would
add new application requirements and
amend existing ones for all FSLIC-
insured institutions engaging in the sale
or purchase of branch offices.or the
assumption of savings account
liabilities. Small institutions must meet
the same requirements as larger
institutions, but the proposal would
have no disproportionate effect on small
institutions.

4. Overlapping or conflicting Federal
rules. There are no known Federal rules
that may duplicate, overlap, or conflict
with the proposal.

5. Alternatives to the proposed rules.
The basic regulatory requirements
included in the proposal concern the

Board’s review of the sale and purchase

of branch office and assumption of
savings account liabilities by any FSLIC-
insured institution. The Board believes
that the review is necessary in order to
assess certain supervisory, antitrust,
and CRA concerns discussed elsewhere
in the supplementary materials, and that
the standards accurately reflect the
Board's intended policy for review. It
would not be possible to eliminate or
modify these requirements for small
entities without.causing the Board to
have insufficient information to act on
certain applications.

List of Subjects 12 CFR Parts 563 and
571

Savings and loan associations.

Accordingly, the Board hereby
proposes to amend Parts 563 and 571,
Subchapter D, Chapter V of Title 12,
Code of Federal Regulations, as set forth
below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—OPERATIONS

1. Amend § 563.22 by revising the title;
revising the first sentence of paragraph
(a); redesignating paragraphs (b), (c), (d}
and (e) as paragraphs (c}, (d), (e), and
), reapectlvely, adding new paragraph
(b); revxsmg new paragraphs (c) and (d);
revising the introductory sentence of

new paragraph (f); and adding new
paragraphs (g) and (h); as follows:

§ 563.22 Merger, consolidation, purchase
or sale of assets, or assumption of

. llabllities.

(a) No insured institution (which for
purposes of this section shall not include
a Federal institution the deposits of
which are insured by the Federal
Deposit Insurance Corporation) may
increase its accounts of an insurable
type: (1) As part of any merger or
consolidation with another institution,
(2) through the purchase of assets, (3)
through the assumption of liabilities,
without application to and approval by
the Corporation. * * *

(b) No insured institution (which for
purposes of this section shall not include
a Federal institution the deposit of
which are insured by the Federal
Deposit Insurance Corporation) may at
any time make a transfer of assets or a

" tansfer of savings account liabilities

without application to and approval by
the Corporation. Application for such
approval shall be upon forms prescribed
by the Corporation and shall contain
such information as the Corporation
may require.

(c) Applications filed pursuant to
paragraph (a) of this section shall follow
the procedures set forth in § 543.2 of this
Chapter, except that (1) the required
newspaper publication of notice of

_application shall be made in the

communities in which the home offices
of each of the parties to the transaction
are located; and (2) applicants may
additionally mail such notice to the
voting members of each institution
within the time specified in § 543.2(d).

(d). The requirements of paragraph (c)
of this section do not apply to any
merger, consolidation, purchase of
assets, or assumption of liabilities (1)
authorized by the Corporation to be -
instituted for supervisory reasons, or (2)
involving an interim Federal association
or an interim state-chartered institution
if the resulting institution is immediately
acquired in accordance with the
procedures set forth in § 584.4 of thls
Chapter

* * * *

(f) Corporation approval of mergers
that may not occur automatically under
paragraph (e) of this section, including
those which entail modifications of the
plan of merger, consolidation, purchase
of assets, or assumption of savings
account liabilities, may be given by the
Board's Principal Supervisory ‘Agent in
those cases where paragraph (e) does
not apply because: * *

* * * *

{g) Unless the context otherwise

requires, in paragraphs {(e) and (f).of this

section, (1) the word “merger” shall also
mean “purchase of assets” and
“assumption of savings account
liabilities”; (2) the term “resulting
institution” shall also mean “acquiring
institution"; and (3) the terms “merging
institution” and “acquired institution"”
shall also mean “selling institution.”

(h}(1) Applications filed pursuant to
paragraph (b) of this section shall be
deemed approved automatically by the
Corporation 30 calendar days after the
Principal Supervisory Agent sends
written notice to the applicant that the
application is complete, unless:

(i) The Principal Supervisory Agent
raises objection(s) to the valuation or
accounting treatment of the proposed
transaction; or .

(ii) The Principal Supervxsory Agent
determines that the financial condition
of the selling institution does not satisfy
minimum net-worth levels set forth in
§ 571.5(k)(2) of this Subchapter.

(2) Corporation approval of
transactions that may not occur
automatically under paragraph (h)(1) of
this section may be given by the
Principal Supervisory Agent in those
cases where paragraph (h)(1) does not
apply because the Principal Supervisory
Agent objects to the valuation or
accounting treatment of the proposed
transaction.

2. Amend § 571.5 by revising the title,
revising paragraphs (a), (b)(1), (c), the
first two sentences of (d)(1), (d)(2), (e)(1),
(e}(2), (e)(8), (f). (h), and (j), and adding

- new paragraphs (k) and {1), as follows:

§ 571.5 Mergers and transfers of assets
and liablilities.

(a) General policy. This is a statement
of the Federal Home Loan Bank Board's
general policy on merger and transfer
proposals. It does not ordinarily apply to
transactions authorized by the
Corporation to be instituted for
supervisory reasons. For the purposes of
this section, the term “merge‘r" includes
consolidation, and the term “transfers”
means transfers in bulk not made in the
ordinary course of business, mcludmg
the transfer of assets and saving
account liabilities, purchase of assets,
and assumption of savings accounts and
other liabilities. Potential merger and
transfer applicants are encouraged to
review proposed transactions with the -
Supervisory Agent prior to proceeding
with the formal application process.
Generally, the Board neither encourages
nor discourages mergers or transfers but
regards them as primarily business
decisions to be made by the institutions
involved.

(b) Legal considerations—(1) General,
The legality of a proposed merger or
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transfer is a precondition to further -
consideration by the Board. Applicable
laws and regulations include the Federal
antitrust laws (the Clayton and Skerman
Acts), section 408 (regulation of holding
companies) of the National Housing Act,
applicable State law, and the Board’s
own regulations. To enable the Board to
make a legal evaluation of the possible
anticompetitive impact of proposed
mergers and transfers, applicants are’
required to submit certain information
on Board-prescribed forms available at
each Federal Home Loan Bank. In any
case in which the Supervisory Agent
believes it clear that no antitrust or
competitive problem exists, a merger or
a transfer proposal may be submitted
with relevant partial information short
of the complete data called for by the
schedules.

* * * * *

(c) Economic evaluation. (1)
Evaluation of impact on competition.
The Board will examine the competitive
impact of the merger or transfer on
competition. This will be done for each
relevant geographical deposit and
mortgage market. All depository and
mortgage firms reasonably competitive
with the business of the parties to the
subject transaction will be considered in
the evaluation. The impact on
competition will be evaluated on the
basis of various economic indices of
market structure and performance. Such
indices will include, for each relevant
deposit and mortgage market: (i) market®
concentration and ranking of the
resulting institution and of other
competing institutions; (ii) number and
size distribution of competitors; (iii}
actual or potential competition
significantly curtailed by the
transaction; (iv) trends toward
concentration, especially as a result of
the transaction; (v) overlap of market
areas when two or more branch systems
are to be consolidated; and (vi) extent to
which rates paid on savings instruments
and charges on mortgages appear to be
competitively determined, consistent
with statutory and regulatory
constraints, and will continue to be so
determined after the transaction.

(2) Other factors. The Board will
examine the extent to which the
transaction will affect the convenience
and needs of the communities to be
served in terms of deposit facilities,
types of loans available, and the impact,
if any, on operating efficiency of the
resulting or purchasing institution.
Account will be taken of the number of
institutions of reasonably efficient size
that can be suppported by population,
deposit, and mortgage demand.

(d) Managerial and financial aspects.
(1) Managerial aspects. The Board's
primary requirement is that the resulting
or purchasing institution have the
managerial and financial resources to
operate successfully. The experience
and the perfomance record of the
persons to be in control or in key
managerial positions will be evaluated
as to the probability of sound operation
of the resulting or purchasing
institution.* * * -

(2) Financial aspects. The overall
operations and financial condition will
be reviewed to determine the resulting
or purchasing institution's prospects of
generating sufficient income to meet
competition, making the required
transfers to reserves, and conducting its
affairs essentially free of supervisory
concern. The adequacy of the net worth -
of the resulting or purchasing institution,
relative to the risks inherent in its
assets, and economic and other factors
will be considered. Intangible assets will
be closely reviewed.

(e) Factors relating to fairness and
disclosure of the plan. The Board will
review the fairness and disclosure of a
merger or transfer proposal on the basis
of the following criteria:

(1) Equitable treatment. The plan
should be equitable to all concerned—
savings accountholders, borrowers,
creditors, and stockholders (if any) of
each institution—giving proper
recognition of and protection to their
respective legal rights and interests. The
plan will be closely reviewed for
fairness where the merger or transfer
does not appear to be the result of
arms’-length bargaining or, ini the case of
a stock institution, where controlling
stockholders are receiving different
consideration from other stockholders.

(2) Full disclosure. The applicant(s)
should make full disclosure of all
written or oral agreements or
understandings by which any person or
company will receive, directly or
indirectly, any money, property, service,
release of pledges made, or other thing
of value, whether tangible or intangilble,
in connection with the merger.

* * * * *

(8) Fees paid in connection with
mergers and transfers. The application
should state the name of each person or
firm rendering legal or other
professional services in connection with
the merger or transfer. The fee expected
to be paid to each such person or firm
should be stated, together with a
description of the services being
performed, the time expected to be
spent in performing such services, the
hourly rate or other basis used for
determining the fee, and any

relationship between such person or
firm and an institutional party to the
transaction. If a finder’s or similar fee is
to be paid in connection with the merger
or transfer, the application should fully
justify the payment and amount of the
fee and state the name of the person or
firm to whom the fee is to be paid. No
finder’s or similar fee should be paid to
any officer, director, or controlling
person of an institution which is a party
to the transaction.

(f) Accounting for goodwill. The
proposed treatment of goodwill in
connection with the merger or transfer
must be fully described in the
application. The computation and
amortization of goodwill should be in
accordance with accounting policies of
the Board in effect at the time the
application is filed.

{h) Non-inducement affidavits. The
application should include non-
inducement affidavits from each senior
officer, director, and controlling person
of each institution which is a party to
the transaction and each attorney or law
firm regularly serving such institutions.

* * * * *

() Tax liability. A tax ruling from the
Internal Revenue Service will generally
be required in a merger, except in the
case of a mutual-to-mutual merger. If a
tax ruling is not being sought, a tax
opinion will be required.

(k) Transfers. In addition to the other
requirements of this section applicable
to the parties involved in transfer
transactions, the application of an
insured institution which is a party to a
transfer should provide: (1) A
description of the assets and liabilities
subject to transfer and their contract
rates; {2) any discount rates used; {3) the
market value of the assets and liabilities
subject to transfer; and (4) the effect of
the transfer on the institution’s cost of
‘money and yield on assets.

() Sale of assets or liabilities.—(1)
General, The application of an insured
institution selling assets or savings
account liabilities will be reviewed
under valuation and accounting
standards established by the Board. Any
accountholder who would be adversely
affected by the transfer of his account
should be advised of the proposed
transfer and be given the option of
retaining such account with the selling
institution.

(2) Supervisory concerns. The
Corporation will closely review a .
transfer of assets and savings account
liabilities entered into by an insured
institution with regulatory net worth, as
defined in § 561.13 of this Subchapter,
calculated prior to the consummation of
the transaction and without the benefit
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of inclusions permissible under Part 572

of this Subchapter, of 0.5% or less of all -

liabilities. An application by such an
institution should demonstrate that, the
proposed transaction is beneficial to the
short-term and long-term viability of the
institution, that the transfer was
negotiated at arms’ length and that the
transfer is not detrimental to the
interests of the Corporation.

(Sec. 409, 94 Stat. 160, secs. 402, 403, 407, 48
Stat. 1258, 1257, 1260, as amended (12 U.S.C.
1725, 1728, 1730); sec. 5A, 47 Stat. 727, as
amended by sec. 1, 64 Stat. 256, as amended;
Sec. 17, 47 Stat. 736, as amended (12 U.S.C.
1464), Reorg. Plan No. 3 of 1947, 12 FR 4981, 3
CFR, 194348 Corp., p. 1071)

By the Federal Home Loan Bank Board.
J. J. Finn,
Secretary.
[FR Doc. 83-5161 Filed 2-28-83; 8:45 am]
BILLING CODE 6720-01-M

DEPARTMENT OF COMMERCE
Office of the Secretary

15 CFR Parts 920, 921, 923, 928, 930, -
931,932and 933 -

intergovernmental Review of
Department of Commerce Programs
and Actlvities; Correction and
Additional Conforming Amendments

AGENCY: Office of the Secretary,
Commerce.

ACTION: Notice of Proposed Rulemaking;
correction,

SUMMARY: This document corrects a
proposed rule published by the
Department of Commerce to implement
Executive Order 12372 regarding the
“Intergovernmental Review of Federal
Programs” which appeared in the
Federal Register of January 24, 1983 (48
FR 3096). This document corrects
several errors in the Notice located on .
pages 3102 and 3103 which concerned
conforming amendments to the National
Oceanic and Atmospheric
Administration’s (NOAA) coastal zone
management program regulations. In
addition, this document makes
conforming amendments to other NOAA
regulations which were not included in
the publication of January 24.

DATE: Comments must be received on or
before March 18, 1983.

ADDRESS: Interested persons should
submit comments to H. Stephen
Halloway, Associate General Counsel
for Legislation and Regulation, U.S.
Department of Commerce, Room 5892,
Washington, D.C. 20230. Comments will
be available for inspection at the above
address from 9:00 a.m. to 5:00 p.m.
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Barry Bird, Office of the General
Counsel, (202) 377-3084.

" SUPPLEMENTARY INFORMATION: The

Department of Commerce published

. proposed regulations to implement
" Executive Order 12372 on January 24,

1983. At the end of the publication the
Department listed several NOAA
regulations in 15 CFR which it was
proposing to amend to conform to the
new requirements of E.Q. 12372. For the
most part, these amendments involved
simple changes to remove references to
OMB Circular A-95 which has been
revoked and to add references to the
new executive order. The publication of
January 24, however, contained several
errors which are corrected by this
document, In addition, the January 24th
publication did not identify all of the
regulations which included references to
OMB Circular A-95. This document
proposes to make conforming
amendments to these other regulations.
For the convenience of the reader, this
document sets forth all of these
amendments and is intended to replace
the proposed amendments located in
paragraphs 3(b) and 3(c) on pages 3102
and 3103 of the publication in the -
Federal Register of January 24, 1983.
Issued at Washington, D.C., February 24,
1983,
Malcolm Baldrige,
Secretary of Commerce.

Accordingly, the following corrections
are made in FR Doc. 83-1668 appearing
on pages 3102 and 3103 in the issue of
January 24, 1983.

The amendments to “Title 15—
[AMENDED]" appearing in paragraphs
3(b) and 3(c) on page 3102, eleven lines
from the bottom of column three,
through the first twelve lines on p. 3103
are corrected to read as follows:

PARTS 920, 921, 923 AND 928—
[AMENDED]

§§ 920.53, 920.55, 920.58, 920.59, 920.61,
921.14, 923.92, 923.95, 923.98. 928.9
[Amended] .
(b)(1) 15 CFR 920.53(b) is amended by
removing the phrase *OMB Circular A-
95, under * * *" so that the sentence
reads, “Should the State wish to allocate
a portion of its program development
grant to an areawide/regional agency
under the provisions of subsection 305(g)
of the Act, and in the absence of State
law to the contrary preference shall be
given to those agencies recognized or
designated as areawide/regional
comprehensive planning and
development agencies under the
provisions of section 204 of the
Demonstration Cities and Metropolitan

Development Act of 1966 or Title IV of
the Intergovenmental Cooperation Act
of 1968.” the last sentence is deleted.

(2) 15 CFR 920.55(b) is amended by
substituting the phrase “E.O. 12372" for
the phrase “OMB Circular A-95" in the
first sentence. the remainder of {b) is
deleted.

(3) 15 CFR 920.58(a) and 920.59{a) are
amended by changing the third sentence
to read, “An intergovernmental review
process, if one is established by the
state pursuant to E.O. 12372, should be
followed.”

(4) 15 CFR 920.61(d), 920.61(f),
923.95(a), 923.98(c) and 928.9(a) are
amended by substituting the phrase
“Executive Order 12372” wherever those
sections contain reference to “Office of
Management and Budget Circular
Number A-95", “OMB Circular A-95
(revised)” or *A-95."

(5) 15 CFR 921.14(c) is amended by
removing the phrase “appropriate state
and regional A-85 clearinghouses” and
substituting the phrase “any other
agency or office which may be identified
by the State if the state has established
an intergovernmental review process
pursuant to E.O. 12372" in the first
sentence. The last sentence is removed.

(6) 15 CFR 923.92(b)(3) is amended by
removing the phrase *OMB Circular A-
95, under * * *” so that the sentence
reads, “Should the State wish to allocate

-a portion of its program development

grant to an areawide/regional agency )
under the provisions of subsection 305(g)
of the Act, and in the absence of State
law to the contrary preference shall be
given to those agencies recognized or
designated as areawide/regional
comprehensive planning and
development agencies under the
provisions of section 204 of the
Demonstration Cities and Metropolitan
Development Act of 1966 or Title IV of
the Intergovernmental Cooperation Act
of 1968."”

(7) 15 CFR 923.95(b) is amended by -
removing the last sentence.

PARTS 930, 931, 932 AND 933—
{AMENDED] .

§8 930.35, 930.54, 930.61, 930.93, 920.94,
930.95, 930.96, 930.98, 931.36, 931.50,
931.77, 931.91, 932.42, 933.42 [Amended]

(c)(1) 15 CFR 930.35(b) and 930.54(a)
are amended by substituting the phrase
“Intergovenmental Review Process
established pursuant to E.O. 12372" for
the phrase *OMB Circular A-95 review”
or “A-95 review."”

(2) 15 CFR 930.61(c)(3) is amended by
removing the phrase “A-95 public
notices.”
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{3) 15 CFR 930.93 is revised to read as
follows:

§930.93 Intergovernmental Review
Process. )

The term “Intergovernmental Review
Process” describes the procedures
established by states pursuant to
Executive Order 12372, .
“Intergovernmental Review of Federal
Programs,” and implementing
regulations of the review of Federal
financial assistance to states and local
governments.

(4) Former 15 CFR 930.94 is
renumbered as new 15 CFR 930.95 and
930.95 as renumbered is amended as
follows:

(i) 15 CFR 930.95(a) is amended by
revoving in the first sentence the phrase,
*“to assist A-95 state and areawide
clearinghouses.”

(i} 15 CFR 930.95(c) is amended by
removing the phrase, “and to the A-95
state and areawide clearinghouse.”

(5) Former 15 CFR 930.95 is
renumbered as new 15 CFR 930.94 and is
revised to read as follows:

§ 930.94 State Intergovernmental Review
Process for Consistency

The process by which states with
approval coastal management programs
may review applications from state
agencies and local governments for

Federal assistance should be developed

by each state in accordance with
Executive Order 12372 and
implementing regulations. In accordance
with the Executive Order and
regulations, states may use this process
to review such applications for
consistency with their approved coastal
management programs.

(6) 15 CFR 930.96(a), 930.96(b) and
930.98(a) are amended by substituting
the phrase “Intergovernmental Review
Process” for the phrase “OMB A-95 -
process” wherever it occurs.

(7) 15 CFR 930.96(b) is amended by
removing the word “clearinghouse” and
substituting “state agency”.

(8) 15 CFR 930.98(a) is amended by
removing in the first sentence the phrase
“the appropriate clearinghouse” and
adding the phrase “any other agency or
office which may be identified by the
state in its Intergovernmental Review
Process pursuant to Executive Order
12372.” In the last sentence the phrase
“clearinghouse and other” is removed so
that the sentence reads as follows:
"State agencies must inform the parties

(9) 15 CFR 931.36(b)(2), 931.50fc)(4),
931.77(c)(4)(v) and 77{c)(5) are removed.
15 CFR 931.36(b) (3) and (4) are
renumbered as (2) and (3), respectively.

(10} 15 CFR 931.91 is amended by
removing the phrase, “A-95,
“Evaluation, Review and Coordination
of Federal and Federally Assisted
Programs and Projects’ (FR 2052, Jan. 13,
1976) and” so that the sentence reads,
“Administrative procedures for grants
and credit assistance are based to the
maximum extent practicable upon the
Office of Management and Budget
Circular A-102, “Uniform
Administrative Requirements for
Grants-in-Aids to State and Local
Governments' (34 CFR Part 256}).

§931.92 [Removed]

(11) 15 CFR 931.92 is removed.

(12) 15 CFR 932.42(a) is amended by
substituting in the first sentence the
phrase “E.O. 12372" for the phrase *'Part
I, Attachment A of OMB Circular A-95
(revised)". The remainder of the section
is removed.

(13) 15 CFR 932.42(c) and 933.42(b) are
amended by substituting the phrase
“E.Q. 12372" wherever that section
contains reference to “Office of
Management and Budget Circular A-95,
or “A-95."

(14) 15 CFR 933.42(a) is amended by
substituting in the first sentence the
phrase "“E.O. 12372" for the phrase
“OMB Circular A-85 (revised).”

(Executive Order 12372 (July 14, 1982; 17 FR
30959); section 401(b) of the
Intergovernmental Cooperation Act of 1968
(42 U.S.C. 4231(b))) .

[FR Doc. 83-5161 Filed 2-28-83; 8:45 am)

BILLING CODE 3510-BP-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 270
[Release No. IC-13044; S7-960]

Concépt of Utilizing Private Entities in
Investment Company Examinations
and Imposing Examination Fees

AGENCY: Securities and Exchange
Commission. '

ACTION: Advance notice of proposed
Commission action. .

SUMMARY: The Commission is
considering whether to propose rules
relating to the utilization of private
entities to perform certain functions
involving the routine examination of
investment companies and the
imposition of examination fees. The -
purpose of such action would be to

" supplement the Commission’s present

investment company examination
program. The Commission is requesting
guidance with respect to several
alternative systems for achieving this
purpose which are described in this

release and is also requesting

commentators to focus on certain
specified questions relating to these
alternatives. The comments received
will be considered in connection with
the development of any rulemaking
proposals.

DATE: Comments must be received on or
before May 24, 1983.

ADDRESS: Persons wishing to submit
written comments on the matters
discussed in the release should file five
copies thereof with George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, D.C. 20549.
Comments should refer to File No. $7-
960 and will be available for public
inspection and copying in the
Commission Public Reference Room, 450

" Fifth Street, NW., Washington, D.C.

20549.

FOR FURTHER INFORMATION CONTACT:
Bruce Mendelsohn, Chief (202-272-2048)

" or Mary S. Champagne, Special Counsel

(202-272-2079), Office of Regulatory
Policy, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washigton, D.C. 20549.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(““the Commission”) announced today
that it is considering the advisability of
proposing rules which would
contemplate the involvement of private
entities in the routine examination of
investment companies and the
imposition of examination fees. Such
rules would be intended to supplement
the Commission’s present investment

- company examination program. This

release discusses certain alternatives for
accomplishing these purposes and
requests general comment as to whether
any of the alternative approaches, or
some other alternative, should be
pursued further. The release also asks
for specific comment with respect to
certain issues involved in the
implementation of those alternatives. '
The release makes it clear that although

- the Commission is considering utilizing

private entities to perform certain
investment company examination
functions as a means to increase the
effectiveness of its existing investment
company examination program, it does
not intend that creation of any such
system using private entities would
result in duplicative examinations by

" private entities and the Commission.

1. Background

The Commission supports the concept
of self-regulation in the securities
industry whereby private entities,
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subject to government oversight of their
activities, assume some of the
responsibility for obtaining compliance
by members of the industry with the
requirements of the federal securities
laws and the rules thereunder. Under
the Securities Exchange Act of 1934 (15
U.5.C. 78a et seq.), the regulatory system
for broker-dealers specifically provides
for the use of self-regulatory
organizations to promulgate standards
for industry members and to obtain
compliance by members with those
standards and the federal securities
laws. In addition to the self-regulatory
systems created by statutory prov1s1ons
under the Exchange Act, the
Commission is also familiar with and
supportive of the self-regulatory system
involving peer review of accountants
developed by the American Institute of
Certified Public Accountants (“AICPA").
The portion of the AICPA program
relating to accounting firms which are
members of the SEC Practice Section of
the Division for Certified Public
Accounting Firms was developed and
has been implemented by the AICPA, in
part, through the cooperation of the
accounting profession, the AICPA, and
the Commission. At present there is no
self-regulatory program for investment
companies.’ In recent years, however,
members of the Commission have
encouraged the investment company
industry to consider the concept of self-
regulation.

The financial affairs and operations of
investment companies generally are
regulated under the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.) (“the Act”), which was passed to
correct abuses existing in the industry
prior to 1940.2 Under the Act the
Commission is empowered to
promulgate rules (section 38, (15 U.S.C.
80a-37)) and to enforce compliance by
investment companies and their
associated persons with the Act and the
Commission's rules thereunder (section
42, (15 U.S.C. 80a—41)). Under section |
31(a) and (b) of the Act (15 U.S.C. 80a-
30(a) and (b)) investment companies are
required to make and keep records
prescribed by the Commission and to
make them available to the Commission
or any member or representative thereof
for examination.

The Commission believes its program
of routine investment company

' The National Association of Securities Dealers
(“NASD"), however, has authority, and has
promulgated rules, relating to the distribution of
investment company shares by broker-dealers
subject to NASD regulation. See NASD Manual, .
Rules of Fair Practice, Article 111, Section 26.

2See, SEC, Investment Trust and Investment
Companies, H.R. Doc. No. 278, 76th Cong., 1st Sess.,
pt. 3 (1939).

examinations has been an ifnportant
factor in maintaining integrity and
investor confidence in the industry. For
approximately twenty years the
Commission has conducted periodic
surprise inspections of investment
companies involving examination of the
companies’ books and records and
operations in order to determine
compliance with the Act and the
Commission’s rules thereunder. Often
the routine investment company
examinations conducted by the
Commission reveal deficiencies in
compliance, but in the preponderance of
cases the problems detected in
examination are resolved without
enforcement action by the Commission.
Typically, the Commission staff apprises
the investment company of the
deficiencies, requests that the company
promptly implement corrective remedial
measures, and generally monitors the
company's remedial efforts. In some ~
cases, however, enforcement action by
the Commission is appropriate or
necessary following an examination, for
example, because of the seriousness of
the deficiencies revealed or the failure
of the investment company to correct
deficiencies and problems brought to its
attention. The Commission believes that
routine periodic examination of
investment companies is important in
that it creates a visible deterrent to
violative behavior and permits the
detection of problems at a sufficiently
early stage to minimize or avoid harm or
loss to the investment company's
shareholders. The routine examination
program conducted by the Commission
is also useful to investment companies
in that it permits fund managers to be
apprised of deficiencies in compliance,.
including inadvertent ones, and to take
steps to correct the deficiencies.

The investment company industry has
experienced dramatic growth in.recent
years, both in net assets and in the
number of investment companies
registered with the Commission.3 It is
expected that the number of investment
companies registered with the
Commission will continue to increase

‘significantly, in part, because of greater

competition among securities firms,
insurance companies and banking

3 During the fiscal years 1981 and 1882 the number
of registered investment companies increased by
368 to a total of 1830. That represents an annual
growth rate of approximately 12%. The Commission
anticipates that, with the development of new
investment products and assuming that expected
economic recovery occurs, the number of companies
sponsored by traditional entities will continue to
increase. The rate of new investment company
registrations could greatly exceed 12 percent if
Congress enacts legislation under consideration to
authorize banking institutions to organize and
operate investment companies. -

institutions in offering new investment
vehicles to the public., At the same time
the Commission has been operating
under budgetary constraints that
prevent the allocation of greater staff
resources to the investment company
examination program. In light of these
circumstances, the Commission has
considered what alternatives may be
available to ensure that investment
company inspections will continue to be
conducted with an acceptable degree of
regularity in the future. One possibility
the Commission believes appropriate to
consider at this time is the development
of a system involving the use of private
entities to perform certain functions
related to the routine examination of
investment companies as a supplement
to the Commission's investment
company examination program. Such a
system would allow the Commission’s
staff to concentrate on difficult
inspection areas and increase overall
efficiency. Depending upon the level of
growth in the size of the industry and
the future availability to the
Commission of budgetary resources,
development of such a program could

_operate to increase the number of

routine examinations of investment
companies conducted or at least
continue such examinations with the
same frequency that the Commission
has conducted them in the past.

The purpose of this release is to
request public comment as to whether it
is desirable or feasible to develop a
system under which private entities
would assume partial responsibility for’
the cost and performance of investment
company examinations now conducted
exclusively by the Commission using
funds appropriated from general
revenues. The release describes
alternative means by which such a
system might be developed by
Commission rulemaking action: (1)
Authorization of the creation of one or
more self-regulatory organizations to
conduct routine periodic examinations
of investment companies; {2) use of
investment company independent
auditors to conduct certain additional
procedures which would serve to some
extent as a substitute for similar
procedures now performed by
Commission examiners during a routine
examination; (3) some.combination of
these alternatives; and (4] collection of
fees from investment companies to
cover part or all of the cost of
examinations performed by the
Commission or a self-regulatory
organization under authority of the .
Independent Offices Appropriations
Act, 31 U.S.C. 483a, or under other
authority granted by Congress.
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Comments are requested as to whether
any such alternative should be pursued
and, if so, which is preferable. Comment
is also requested with respect to specific
issues involved in the implementation of
each alternative. The alternatives and
the specific issues involved in their
implementation are discussed below. -
Following the discussion of the
alternatives, certain other matters
applicable to the concept of using
private entities to perform certain
investment company examination
functions are discussed, including the
interrelationship between the activities
of any private entities examining
investment companies pursuant to any
such Commission rulemaking and the
Commission's examination and
enforcement programs under the
Investment Company Act.

II. Discussion

1. Authorization of the Creation of One
or More Self-Regulatory Organizations
To Conduct Inspections of Investment
Companies '

One alternative would involve
Commission action to authorize the
" creation of one or more self-regulatory
organizations which would conduct
routine examinations of investment
companies and make the results of those
examinations available to the
Commission. Although the following
discussion focuses on Commission
rulemaking to establish a self-regulatory
examination program, the Commission
requests comments on whether
legislation would be more appropriate to-
accomplish this purpose. A self-
regulatory organization created
pursuant to such action would function
in a manner analogous to national
securities exchanges and registered
securities associations under the
Exchange Act to the extent that these
self-regulatory organizations conduct
routine period examinations of members
and make the results of such
examinations available to the
Commission. National securities
exchanges and national securities
associations, whose role in the federal
regulation of broker-dealers expressly is
provided for in the Exchange Act are,
however, also mandated to promulgate
rules relating to business practice
standards for members and to discipline
members. Although the creation of one
or more self-regulatory organizations for
investment companies that have
similarly broad functions is a matter
which may merit consideration in the
future, the development of a system for
investment companies involving self-
regulatory organizations empowered
under the Investment Company Act to

set business practice standards and
discipline members would, even
assuming that support for this type of
self-regulatory system existed, present
complex issues that could take
significantly longer to resolve than those
raised by the proposal discussed herein.
Accordingly, at this time the
Commission is inviting specific comment
with regard to an investment company
self-regulatory organization with the
more limited function of conducting
examinations of investment companies
which elect to participate in such an
examination program, and making the
results of those examinations available
to the Commission. However, the
Commission requests comment also on
whether it would be desirable or
feasible to work toward implementation
of broader purpose self-regulation in the

" investment company industry.

The Cominission staff has earlier had
discussions with the Investment ,
Company Institute (“ICI") regarding the
possibility of a self-regulatory system
involving investment company
examinations. The ICI supplied the staff
with a draft proposal containing certain.
features which the staff had indicated
would be necessary in connection with
any such SRO. While the general
approach discussed herein is similar to
that suggested by the ICI, the specific
features of the proposal on which the
Commission is requesting comment
differ from those in the ICI proposal in a
number of ways. ’

For convenience, the description ~
below of the features of this alternative
is organized into the following parts:
General features of such an SRO,
election by investment companies to
participate or terminate participation in
the SRO, registration of the SRO, and
Commission oversight of activities of the -
SRO.

General Features

Authorization of the creation of SROs
to conduct examinations of investment
companies would involve proposal and
adoption by the Commission of a rule
under the Investment Company Act
providing for the registration with the
Commission of one or more investment
company SROs. Under such a rule the
Commission would permit the
registration of any qualified SRO
organized to conduct routine periodic
examinations of investment companies
and certain persons associated with
such companies.4 The purpose of such

4 As discussed in the text below investment
advisers, principal underwriters and other funds
under the same management as a fund electing to
participate in the SRO would be required to
participate in the SRO examination program. Any
SRO examination of an investment adviser or

examinations would be to determine
compliance by the companies and
persons associated with the companies
with the federal securities laws and the
rules thereunder. Under the rule, upon
completion of an examination, an SRO
would be required to specify in writing
to any company or persons associated
with such company who were subject to
the examination any corrective
measures which it determined should be
effected to correct deficiencies in
compliance detected during the
examination. The SRO also would
determine whether such corrective
measures were implemented. The SRO
would make available promptly to the
Commission reports of examinations,
including information concerning any
deficiencies detected and corrective
measures suggested, and thereafter
promptly notify the Commission of the
extent to which deficiencies had been
corrected.

Election To Participate and Termination
of Election

Any investment Company SRO
created pursuant to such a rule would be
required to permit registered investment
companies, and persons associated with
such companies, to elect to be inspected
by the SRO upon filing of an appropriate
notice of election. Companies electing to
participate in the SRO inspection
program would enter into a written
agreement of election and pay any fees
specified by the rules of the SRO. In
order for an investment.company to
elect to be inspected by an SRO, its
investment advisers, principal
underwriters, and, if the investment
company is one of a group of registered
investment companies under
substantially common management, all
registered companies in the group would

_also have to elect to participate.

Investment companies and associated
persons electing to be inspected by an
SRO would be required to agree to make
available to the SRO all books, records,
memoranda and data required by any
Commission rule to be maintained or
preserved in connection with the
operations Jf the investment company.
An election to be inspected would
continue in effect until the filing by the
investment company of a written notice
of termination. An SRO would be
authorized to terminate the election of a
company or a person associated with a
company in specified circumstances, for
example, if the investment company or
any associated person (1) was subject to

underwriter of an investment company electing to
participate in the SRO would be confined to its
activities in relation to the investment company.
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a statutory disqualification under
Section 9(a) (15 U.S.C. 80a-9(a)) of the
Act or was subject to a Commission
order under Section 9(b) (15 U.S.C. 80a-
9(b)) of the Act; (2) did not agree or
otherwise failed to supply to the SRO
such information as the SRO deemed
necessary or appropriate to fulfill its
functions; (3) did not agree or otherwise
failed to permit examination of books,
records or other data relating to the
operation of the investment company; or
(4) failed to implement corrective
measures specified by the SRO in
accordance with the rule. In addition, an
SRO would terminate the election of a
company or a person associated with
the company in the specified
circumstances if so ordered by the
Commission.

Registration of the SRO

An investment company SRO could
register with the Commission under the
rule by filing an application with the
Commission. The Commission would
expect that the specific provisions of the
rule relating to the procedures to be
followed with respect to registration and
the findings to be made by the
Commission with respect to such
registration generally would be modeled
after those provided in Sections 15A (a)
and (b) and 19(a){1) of the Exchange Act
(15 U.S.C. 780-3(a), 780-3(b) and
78s(a)(1)) relating to registration with
the Commission of a national securities
association, with appropriate
modifications to take into account that
the functions of any investment
company SRO authorized by
Commission rulemaking would be more
limited than the functions of national
securities associations as provided
under the Exchange Act.® As with the
Exchange Act, the Commission could
publish notice of the filing and afford
interested persons an opportunity to
comment in writing on the application.
After appropriate procedures were

% For example, as stated above, a national
securities association under the Exchange Act is
mandated to establish business practice standards
for members and to obtain compliance by those
members with those standards and the federal
securities laws. In permitting registration of a
national securities association the Commission is
required to make certain findings with respect to
these functions. The functions of an investment
company SRO as described in this release do not
include promulgating business practice standards or
disciplining participants but would be limited ta
conducting examinations of participants, suggesting
corrective measures to correct any deficiencies, and
reporting the results of the examination and any
corrective efforts to the Commission. Accordingly,
not all the requirements contained in the Exchange
Act-with respect to registration with the
Commission of national securities associations
would be appropriate with respect to registration
with the Commission of the type of investment
company SRO described in this release.

followed, ® the Commission could grant
the registration if it found the
requirements of the rule were satisfied
and deny registration if it could not
make such a finding. In making the
findings for registration the Commission
might have to determine that the SRO
was so organized and was of such
character as to be able to conduct
systematic examinations, and to -
perform functions ancillary thereto, to
determine compliance by investment
companies, and persons associated with
such companies, with the federal
securities laws and the rules thereunder.
In this regard, the Commission could
also determine whether the rules of an
SRO were designed to promote
compliance with the provisions of the
securities laws, and to protect the
financial safety of investment
companies, through a system of
examinations, through the analysis of
reports required to be filed by electing
companies and persons, through the
specification of corrective measures,
and through other appropriate means.’
-An SRO could be able, upon such
terms and conditions as the Commission
by order deemed necessary or
appropriate in the public interest or for
the protection of investors, to withdraw
from registration by filing a written
notice of withdrawal with the
Commission. If the Commission were to
find that any SRO was no longer in
existence or had ceased to do business
in the capacity specified in its
application for registration, the
Commission, by order, could cancel the
registration. These provisions would be
substantially identical to Section

\

¢Following the model of the Exchange Act,
Commission rules could provide that, within 80 days
of publication of the notice of filing (or a longer time
if the applicant consents) the Commission would
grant the registration or institute proceedings to -
determine whether registration should be denied.
Notice of the grounds for denial under consideration
and an opportunity for a hearing would be given.
The proceeding would be concluded within 180 days
of the date of publication of the notice of filing,
except that upon a finding of good cause and
publication of its reasons, the Commission could
extend the time for conclusion up to 90 days, or
longer if the applicant consents,

In addition, the Commission could determine
whether the SRO's rules provided for election of
participation and termination of election as
described above and whether the rules assured a
fair representation of investment companies,
persons associated with such companies, and the
public interest in the administration of the SRO's
affairs, and provided for the equitable allocation of
reasonable dues, fees, and other charges. The
Commission could also determine whether the SRO
had reasonable procedures for the proposal and
promulgation of changes in, or amendments to, rules
of the SRO and whether the rules of the SRO
imposed any burden on competition not necessary
or appropriate in furtherance of the purposes of the
examination program and the Investment Company
Act.

19(a)(3) of the Exchange Act (15 U.S.C.
78s(a)(3)).

Oversight

The Commission believes that
provisions for pervasive Commission .
oversight of the activities of any
investment company SRO would be
essential. An SRO would be required to
make and keep specified records
relating to its activities and to make
such records available to the
Commission upon request. The
Commission would expect to conduct
periodic routine examinations of an
SRO to examine its books and records
and determine compliance by the SRO
with Commission rules and its own
rules. The Commission would also '
expect to use the reports of
examinations provided by an SRO to the
Commission, in part, to monitor the
adequacy of the SRO’s performance of
its responsibilities. In addition, although
in general it would not be the
Commission’s intention to perform
examinations duplicative of those
performed by the SRO, the Commission
would monitor the SRO’s performance
by conducting some examinations of
investment companies which recently
had undergone examinations conducted
by the SRO.

The rule would provide that the
Commission could suspend or revoke
the registration of an SRO or censure or
impose limitations upon the activities of
the SRO. These provisions generally
would be modeled after those in Section
19(h) of the Exchange Act {15 U.S.C.
78s(h)] with appropriate modifications
to take into account the more limited
functions of an investment company
SRO as described in this release.® The
rule would also provide, similarly to
Section 19(h)(4) of the Exchange Act,
that the Commission could remove from
office or censure any officer or director
of the SRO. The Commission also could
relieve an SRO of any responsibility to
conduct examinations with regard to or
promote compliance with any specified
provision of the securities laws or the
rules thereunder by any person. This
provision would be analogous generally
to Section 19(g)(12) of the Exchange Act

#The rule could state that the Commission would
take such action if, in its opinion, the action was
necessary or appropriate in the public interest, for
the protection of investors, or otherwise in
furtherance of the purposes of the Act and the
Commission made certain findings, on the record
and after opportunity for hearing. The Commission
might have to find that the SRO had not complied
with rules of the Commission or its own rules, or
that, without reasonable justification or excuse, the
SRO failed to gromote compliance with the Act or
rules thereunder by any investment company or
associated person electing to participate in the SRO.
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(15 U.S.C. 78s(g)(12)). Commission
oversight of SRO rulemaking would be
modeled after the provisions contained
in Sections 19{(b) and (c) of the Exchange
Act (15 U.S.C. 78s(b) and 78s(c)) relating
to rulemaking of a national securities
exchage or registered securities
association. In all cases in which
provisions were modeled after those
provided in the Exchange Act relating to
Commission oversight of Exchange Act
SROs, necessary or appropriate
modifications would be made to take
into account the differences between
Exchange Act SROs and the type of
investment company SRO described in
this release. '

The Commission requests that, in
addition to addressing the general issue
of whether it would be feasible and
appropriate for the Commission to
authorize the creation of investment
company SROs to conduct routine
examinations, commentators focus on
the specific features described above for
a self-regulatory system utilizing such
SROs. The Commission is also
requesting commentators to consider
whether the benefits of such limited
purpose SROs would outweigh the costs,
including necessary Commission
oversight, and whether under any
Commission rule authorizing creation of
such SROs, the opportunity to
participate in the SRO examination
system should be made available to all
registered investment companies or only
to certain types of companies, for
example, open-end management
companies.

2. Use of an lnvestment Company's
Auditor To Conduct an Expanded Audit
of the Company

Investment companies employ
independent auditors to examine and
report upon the company’s financial
statement. Registered investment
companies are required to file with the
Commission as'part of the company's
annual report pursuant to section 30 (15
U.S.C. 80a-29) and rule 30a-1 [17 CFR
270.30a-1] thereunder, the report of the
independent public accountant resulting
from the audit of the company’s

_financial statements and review of the
company'’s internal controls. The
accountant’s report is required by
Commission rule to be in a certain form
and to cover certain specified matters

and include comments as to a number of

specified items. It may be possible for
an investment company to request that
its auditor, in the course of the regular
audit examination, conduct a number of
additional procedures, with the
understanding that the additional
procedures would to some extent serve
as a substitute for certain similar ones

now performed by the Commission
examiner during a routine investment
company examination. Commission
examiners would thereby be able to
concentrate their efforts in those areas
where primary reliance upon the auditor
would not appear appropriate. -

Under this alternative the Commission.

would establish by rule the additional
procedures to be performed and the
content of any report to be filed with the
Commission containing the audiitor’s
findings and comments with respect to
such an expanded audit. It appears that
certain of the procedures now performed
by Commission examiners could be
performed by auditors if appropriate

_standards were established.

Specifically, the Commission has
made a preliminary determination that
in the following areas some of the
procedures now performed by the staff
could appropriately be performed by
investment company auditors under
such an expanded audit program.
Auditors could review accounting
records of the company; calculation of
net asset value; capital structure;
dividend payments to shareholders;
composition of the investment
company'’s board of directors;
investment advisory and principal
underwriting contracts; meetings of -
directors, shareholders and committees;
fidelity bonding coverage; custody
arrangements; distribution and
repurchase of closed-end investment
company shares; sales of open-end
investment company shares;
liquidations of open-end investment
company shares; and any voluntary or
contractual plans offered by the
investment company to shareholders for
the purpose of enabling shareholders to
purchase investment company shares
over a period of time. Some of these
procedures are already performed by
the auditors at least to some extent
during the regular audit.

It is the Commission’s preliminary
assessment that certain procedures now
performed by the staff could not
appropriately be performed by auditors.
These procedures include review of
investment decisions; transactions in
portfolio securities and other assets
owned by the investment company;
contracts with independent public
accountants, correspondence, including
shareholder complaint letters; and
activities of affiliated persons.
Moreover, éven in some of the general
areas discussed above which might be
appropriate for expanded audit
procedures, it might be necessary for the
Commission staff to continue to perform
certain specific procedures rather than
utilize independent auditors to conduct

-

all of the procedures in these areas.
Determining compliance with the federal
securities laws with respect to matters
covered in investment company

-examinations often involves making

legal judgments under the federal
securities laws that accountants are not
normally called upon to make.
Accordingly, the Commission would
expect that, even if a system of
expanded audits were implemented,
Commission examiners would continue
to examine investment companies as to
these matters, and as to any other
matters which the Commission
determines are not appropriate for the
expanded audit.® As discussed below,
the extent to which the Commission
could rely on expanded audits in these
areas would depend on the extent to
which satisfactory procedures could be
developed, the nature of the auditors’
reports, and the Commission’s ability to
assure itself that the expanded audit
program was an adequate substitute for
a portion of the Commission’s routine
examination -program.

, It is the Commission’s view that
provision for adequate oversight by the
Commission is a prerequisite for any
Commission sanctioned system using
private entities to perform examination
functions. In order for the Commission
responsibly and efficiently to oversee a
system using expanded audits, the
auditors’ report would have to provide
meaningful information to the
Commission as to the scope of the
expanded audit and the deficiencies
detected so that the Commission could
satisfy itself as to the adequacy of the
system, determine that corrective
measures had been implemented or
consider enforcement action with
respect to deficiencies reported.
Information in the report would also be
used by Commission examiners in
connection with their conduct of
oversight examinations and that portion
of the routine examination reserved to
them. On the other hand, it may be
sufficient to require only a brief negative
assurance auditor report. Assuming the
procedures to be performed by auditors
were described with specificity, it might

' ®*The Commission staff estimates that the
procedures which could be performed by auditors
comprise at least 50 percent of the average time
spent by the staff on an examination. Many
deficiencies which involve viclations of the
Commission’s requirements regarding the books and
records to be kept by investment companies derive
from this area and generally are carrected

informally and do not result in enforcement action

by the Commission. On the other hand, deficiencies
in the areas which the Commission believes cannot
appropriately be performed by auditors are more
likely to be serious, and to result in enforcement
action by the Commission.
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be possible to permit auditors to report
that the prescribed procedures were
performed and, if no deficiencies in
compliance were revealed, so to state. If
deficiencies in compliance were
revealed, the report could describe the
deficiencies and any corrective efforts
suggested by the auditor as well as any
corrective efforts known by the auditor
to have been undertaken by the
investment company to remedy those
deficiencies. If such a brief negative
assurance auditor report were
permitted, it would appear to be
desirable to require that the auditor also
file with the Commission a separate
form which would contain specified
objective information as to the
investment company and its operations.
The information contained on such a
form, which would serve as a
supplement to the auditor’s report,
would be designed to assist Commission
staff in conducting the portion of the
examination reserved to the
Commission and in monitoring the
expanded audit system.

The question of whether the
Commission should have routine access
to auditor workpapers must be
addressed. Routine access to the
underlying documents and papers of the
auditors relating to the expanded audit
would assist the Commission in
monitoring the function of the expanded
audit system. However, the Commission
appreciates that the issue of direct
access on its part to such auditor
workpapers on a routine basis is a
sensitive one and, accordingly, requests
comment as to whether the Commission
should require, as part of any expanded
audit program, routine access to
workpapers relating to the expanded
portion of the audit in the absence of a
formal order of investigation. Section
32(c) of the Act (15 U.S.C. 80a-31(c))
authorizes the Commission, by
rulemaking or order in the public
interest or for the protection of
investors, to require accountants and
auditors to keep reports, work sheets,
and other documents and papers
relating to registered investment
companies for such period or periods as
the Commission may prescribe, and to
make the same available for inspection
by the Commission or any member or
representative thereof. This authority
has not been exercised by the
Commission heretofore. 1°

“Moreover, although the Commission exercises
oversight of the AICPA peer review program with -
respect to peer reviews of accounting firms which
are members of the SEC Practice Section of the
AICPA Division for CPA firms, it does not now have
routine direct access to the peer reviewers’
workpapers. (Under the AICPA program every three
years member firms must submit to a peer review of

The Commission would expect that
any rule implementing an expanded
audit program would set forth in some
detail the particular procedures to be
performed by the auditors and would
provide them guidance for making
determinations as to compliance,
particularly in those areas where
determinations involve complex
judgments, The degree of specificity of
the procedures and standards to be
prescribed would be related to the

. nature of the auditor’s report and the

extent of Commission access to auditor
workpapers relating to the expanded
audit. As indicated above, the
Commission believes that provisions for
adequate oversight by the Commission
of any expanded audit system are
essential. If an expanded audit system is
implemented involving the type of brief
negative assurance auditor report
described above and the Commission
does not have routine access to auditor
workpapers generated during the
expanded audit, then the need for the
Commission to be specific in describing
the procedures to be performed and
standards to be appled will be greater
than would be the case if the report
provided positive assurance or the
Commission had routine access to
workpapers relating to the expanded
audit. :

The Commission invites comment on
whether examination responsibilities
can realistically be divided between the
Commission and the independent
auditors so as to achieve efficiencies
and reduce the Commission’s workload.
Can the dividing line between the
separate responsibilities be made clear
enough to permit each examining group
to limit its examination to its own area
of responsibility? Is it reasonable to
expect that each appropriate examining
group would so limit its examination,
given concerns that it might overlook
problems that would have readily been
seen had its responsibility been
broader?

The Commission also invites comment
with respect to two additional issues.
First, to what extent can the
Commission, under its existing authority
under the federal securities laws,
mandate expanded audits for
investment companies, and should it do
so with respect to all registered
investment companies, or alternatively,
with respect to certain kinds of
companies, for example, open-end
management companies? Second, if it is
determined not to require that an
expanded audit be performed, would it

the firm’s systems of quality control for accounting
and auditing.)

be feasible to establish an expanded
audit program on a voluntary basis?

3. Combination of Investment Company
SROs and Expanded Audits

A system utilizing SROs to conduct
examinations of participants and a
system of expanded audits are not
necessarily mutually exclusive. The
expanded audit system and the SRO
system might be utilized as
complementary means for achieving a
degree of investment company self-
regulation and supplementing the
Commission examination program. The
possibility of combining these two
alternatives raises a number of
questions. For example, if a self-
regulatory system utilizing SROs were
established, should those companies
which do not participate in the SRO be
given the opportunity to participate in
an expanded audit system? Should the
Commission consider requiring SRO
members to have an expanded audit
performed? Also, if an SRO self-
regulatory system existed as well as an
expanded audit system, should
consideration be given to utilizing the
SRO, rather than the Commission, to
perform those portions of the routine
investment company examination which
will not be performed by auditors?

4. Imposition of Inspection Fees

Another alternative, which could be
implemented either in conjunction with
or without any self-regulatory
organization, is the imposition of
examination fees upon companies
actually examined by the.Commission.
Such fees could be limited to the added
costs of the Commission’s inspection
program necessitated by the .

_ Commission’s expanding responsibilities

in this area.

The Commission is already authorized
to collect such fees under the
Independent Offices Appropriations
Act, 31 U.S.C. 483(a). Although any fee
collected under this act must be turned
over to the United States Treasury, the
Commission could then seek a
corresponding increase in .
appropriations without creating any new
net burden on the Federal budget.
Alternatively, the Commission could
seek Congressional authority to directly
apply the funds collected to its
examination program.

The Commission seeks comments on
whether imposition of inspection fees is
desirable, and, if so, whether it should
be done in conjunction with or without
the other alternatives discussed above,
For instance, would the additional
benefits of a self-regulatory organization
limited to routine examinations
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outweigh the not inconsiderable costs of
Commissjon oversight of the self-
regulatm}y organizations?!!

If it is desirable both to develop a self-
regulatory organization for the purpose
of conducting routine examinations and
impose fees for Commission
examinations, the Commission seeks
comment on how to implement the latter
without discouraging the former. For
instance, the Commission could impose
fees only on those it actually examines
and waive the fees regarding any
examination which is part of our
oversight of examinations already
conducted by a self-regulatory
organization. Thus, no investment

_company would be discouraged from
joining a self-regulatory organization
due to the fees charged by the
Commission.

Relationship of Investment Company
Self-Regulation and the Commission's
Examination and Enforcement Programs

Whatever alternative or alternatives,
if any, might be implemented to
supplement the Commission’s routine
examination program and achieve a
degree of investment company self-
regulation, the Commission would
expect to conduct periodic routine
examinations of investment companies
participating in the self-regulatory or
expanded audit system. The
Commission would expect to maintain
an oversight program with respect to
either system.under which the
Commission staff would conduct a
number of routine examinations of
investment companies which had
recently undergone self-regulatory
examination or expanded audits in
order to determine how well the
program was functioning. The
Commission would also expect to
continue performing examinations of a
segment or sample of the industry for
general regulatory purposes including,
among other things, determination of the
need for new or modified rules or
determination of the effects of certain
events, rules, or policies on the industry.
In addition, the Commission would
reserve its right to conduct any
investment company examination and
institute any appropriate enforcement
action authorized under the federal
securities laws. In this regard the
Commission would reserve its right to
conduct any examination which may be

"' The Commission’s Division of Investment
Management has roughly estimated that it would
cost the Commission approximately $1 million to
oversee the inspection program of a self-regulatory
organization. Moreover, preliminary information
indicates that inspections by the Commission staff
can be performed at less expense than those
conducted by a self-regulatory organization.

necessary or appropriate in the public
interest or for the protection of
investors, and to institute any
appropriate enforcement action. Vigilant-
Commission presence is necessary
under the law and for the preservation
of investor confidence in the industry.
Nevertheless, the Commission
recognizes that members of the
investment company industry may be
reluctant to support an investment
company self-regulatory or expanded
“audit system if they believe the result
will be unnecessary duplication of
examinations or enforcement action by
the Commission with respect to
deficiencies which have been
adequately resolved as a result of the
self-regulatory or expanded audit
system. It has not been the
Commission’s policy, nor would it be so
if such a program were implemented, to
bring enforcement proceedings with
respect to violations where corrective
action satisfactory to the Commission
has been taken and where enforcement
proceedings are not otherwise necessary
or appropriate. Moreover, it would be
inconsistent with the Commission’s
objectives to administer any investment
company self-regulatory or expanded
audit program in a manner which
resulted in unnecessary duplication of
examinations by the private sector and
the Commission and it would not be the
Commission’s policy to do s0.'2To
alleviate any industry concern on these
matters, the Commission would consider
issuing a statement at the time any rule
was adopted setting forth its policies
with respect to the foregoing matlers.

Cost of Investment Company Self-
Regulation : ,

The Commission expects that the cost

" of any investment company self-

regulatory examination program will be
borne by the participants, and the
Commission intends to consider the
issues of costs and benefits in making a
determination as to the feasibility of any
of the alternatives discussed in this
release. Commentators are invited to
address these issues in their analysis of
the alternatives to the extent they are

2The Comfnission notes that many investment
company principal underwriters are members of the
National Association of Securities Dealers
(“*NASD") and subject to routine periodic
examination by the NASD. Under the SRO
alternative discussed above a principal underwriter
of an investment company participating in the SRO
also would be subject to examination by the SRO
with respect to its activities in connection with the
investment company. Commentators may wish to
address the extent to which efforts might be made
to avoid unnecessary duplication in examinations of
such principal underwriters by the NASD and any
investment company SRO.

7 -
able to do so.'* The Commission
recognizes that until the specific
features of any alternative are
determined it may be difficult for
commentators to estimate reliably the
costs to the industry of that alternative.
Commentators may, however, be able to
provide information as to the relative
costs of the various alternatives and the
relative costs of particular features of an
alternative. ! To the extent
commentators are able to provide such
information it would be useful to the
Commission in assessing the feasibility
of these alternatives.'® .

¥1n this regard it may be helpful for
commentators to know that the Commission
estimates that in fiscal year 1982 the average
investment company examination required 80 hours
of staff time actually spent in the investment
company's offices. This figure does not reflect
planning the examination, preparing the report,
supervisory review of the report, overhead or other
factors such as activities incidental to the
examination program, training, and paid leave.
Considering all factors, the total staff hours required
for an average investment company examination is
210. (As discussed above, under the SRO alternative
the SRO would conduct the entire routine
examination, while under the expanded audit
alternative, approximately 50% of the routine
examination would be subject to the expanded
audit). It should be noted that the foregoing
estimates represent staff hours required for an
average investment company examination. Certgin
examinations, for example, examinations of funds
utilizing highly complex investment strategies,
would require more staff hours; others, for example,
an examination of one fund in a complex of funds
all of which are examined at the same time, would
require fewer staff hours. The Commission
estimates that its average cost in conducting an
investment company examination was $4500 in
fiscal year 1982. (This estimate, which takes into
account overhead and other costs, was derived by
comparing the number of routine investment
company inspections conducted by Commission
staff in fiscal year 1982 to the total cost to the
Commission attributable to its investment company
examination program that year).

" For example, in discussing the expanded audit
alternative commentators may be able to estimate
the relative cost of an expanded audit program
requiring only the brief negative assurance auditor
report and supplemental form described above
compared to the cost of the same pfogram requiring

_ a positive assurance auditor report.

15 The Commission also would incur costs with
respect to these alternatives which it intends to
consider. As discussed above, under the SRO

- alternative the Commission would continue to

conduct routine examinations of investment
companies not participating in the SRO program
and would also conduct examinations of SRO
participants for cause, oversight and general
regulatory purposes. Under the expanded audit
alternative, the Commission would continue to
conduct those portions of the examination reserved
to the Commission and would also conduct
examinations for cause, oversight and general
regulatory purposes. In addition, if a voluntary
system of expanded audits were implemented, the
Commission would continue to conduct full routine
examinations of investment companies not
participating in the expanded audit program.
Finally, under both alternatives the Commission
would incur general oversight costs in connection
with such matters as reviewing auditor or SRO
reports.
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Conclusion '
The Commission believes that it is
appropriate to examine the feasibility
and desirability of proposing rules
relating to the utilization of private
entities to perform certain functions
involving the routine examination of
investment companies and the
imposition of examination fees in order
to supplement the Commission's
investment company examination
program, and that the foregoing
alternatives merit consideration,
" Accordingly, the Commission is
requesting public comment with respect
_to the matters and issues discussed in
this release. The Commission wishes to
emphasgize, however, that, by asking for
public comment, it has not taken any
firm positions with respect to any of the
alternatives or specific questions
discussed in this release or on the
broader question of whether any action
by the Commission on these matters
would be desirable or feasible.

List of SubTects in 17 CFR Part 270
Investment companies, Reporting and

recordkeeping requirements, Securities.
Dated: February 23, 1983.
By the Commission.

George A. Fitzsimmons,

Secretary. ‘

[FR Doc. BHIMI Filed 2-28-83; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 133
[Docket No. 83N-0021]

Extra Hard Grating Cheese

AGENCY: Food and Drug Administration,

ACTION: Advance notce of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is offering to
interested persons an opportunity to
review the “Recommended International
Standard for Extra Hard Grating
Cheese” (Codex Standard No. C-35) and
to comment on the desirability of and
need for a U.S standard of identity for
the food. The Codex standard was
submitted to the United States for
consideration of acceptance by the Food
and Agriculture Organization/World
Health Organization's Committee of
Government Experts on the Code of
Principles Concerning Milk and Milk
Products, a subsidiary body of the
Codex Alimentarius Commission. If the

comments received do not support the
need for a U.S. standard of identity for
the food, FDA will not propose a
standard.

DATE: Comments by May 2, 1983.
ADDRESS: Written comments, data, or
other information to the Dockets
Management Branch (HF A-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Eugene T. McGarrahan, Bureau of Foods
{HFF-215), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202-245-1155.

SUPPLEMENTARY INFORMATION: The
Food and Agriculture Organization
(FAO) and the World Health
Organization (WHO) jointly sponsor the
Codex Alimentarius Commission, which
conducts a program for developing
worldwide food standards. Codex
standards for milk and milk products,
including the standard for extra hard
grating cheese, are developed by the
FAO/WHO Committee of Government
Experts on the Code of Principles
Concerning Milk and Milk Products, a
subsidiary body of the Codex
Alimentarius Commission. Under the
FAO/WHO program, a large number of
food standards have been developed
and submitted to governments for
acceptance.

As a member of the Codex
Alimentarius Commission, the United
States is under treaty obligation to
consider all Codex standards for
acceptance. The rules of procedure of
the Codex Alimentarius Commiission
state that a Codex standard may be
accepted by a participating country in
one of three ways: full acceptance,
target acceptance, or acceptance with
specified ‘deviations. A commitment to
accept at a designated future date
constitutes target acceptance. A
country’s acceptance of a Codex
standard signifies that, except as
provided for by specified deviations, a
product that complies with the Codex
standard may be distributed freely
within the accepting country. A
participating country that concludes it
will not accept a Codex standard is
asked to indicate the ways its
requirements differ from the
recommended international standard.
Member nations of the FAO/WHO
Codex Alimentarius Commission are
asked to notify the Technical Secretary,
Committee on the Code of Principles
Concerning Milk and Milk products,
Animal Production ahd Health Division,
FAOQ, Rome, Italy, of their decision.
Should a sufficient number of
governments accept the standard, the
Secretariat of the Committee will notify

the Codex Alimentarius Commission
and request the publication of the
standard by the Codex Alimentarius
Commission as a worldwide standard.
For the United States to accept some
or all of the provisions of a Codex
standard for any food to which the
Federal Food, Drug, and Cosmetic Act -
(the act) applies, it is necessary either to
establish a U.S. standard under
duthority of section 401 of the act (21
U.S.C. 341), or to revise an existing
standard appropriately to incorporate
the provisions within the standard.
FDA advises that the Codex standard
for extra hard grating cheese was
developed because some members of
the FAO/WHO Committee on the Code

.of Principles Concerning Milk and Milk

Products did not wish to establish
Codex individual varietal standards for
parmesan cheese and romano cheese.
But in the United States, standards of
identity have been developed for
parmesan and reggiano cheese (21 CFR
133.165), and romano cheese (21 CFR
133.183), as well as a class standard of
identity for hard grating cheeses (21 CFR
133.148). The United States does not
have a class standard of identity for
extra hard grating cheeses.

Under the procedure in 21 CFR
130.6(b)(3), FDA is providing an
opportunity for review and informal
comment on (1) the desirability of and
need for a U.S. standard of identify for
extra hard grating cheese, (2) the
specific provisions of the Codex
standard, (3) additional or different

‘requirements that should be in the U.S.

standard of identity, if established, and
(4) any other pertinent points.

FDA advises that if comments
received do not support the need for a
U.S. standard of identity for the food, no
standard will be proposed. If this
decision is reached, the Technical
Secretary for the Committee on the Code
of Principles Concerning Milk and Milk
Products will be informed that imported
foods that comply with the requirements
of the Codex standard may move freely
in interstate commerce in this country,
providing they comply with the
applicable U.S. laws and regulations.

Because of the large number of
countries, often with diverse food
regulations, which are associated with
the development of Codex standards,
certain provisions of the Codex
standards may not be consistent with
aspects of U.S. policy and regulations.
Codex standards customarily include
hygiene requirements, certain basic
labeling requirements such as
declaration of the net quantity of
contents, name of manufacturer, and
country of origin, and other factors.
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These factors are not considered a part
of U.S. food standards under section 401
of the act; rather, they are dealt with
under the authority of other sections of
the act.

The Codex standard for extra hard
_ grating cheese specifies analytical
methods by which compliance with
certain provisions is to be determined. -
As stated in 21 CFR 2.19, FDA's policy is
to employ the methods published in the
latest edition of "“Official Methods of
Analysis of the Association of Official’
Analytical Chemists,” when these are
available, in preference to other
methods. FDA will adhere to this policy
in any U.S. standard of identity
proposed under this notice.

Under § 130.6(c}, all persons who wish
to submit comments are encouraged and
requested to consult with different
interested groups (consumers, industry,
academic community, professional
organizations, and others) in formulating
their comments, and to include a
statement of any meetings or
discussions that have been held with
other groups.

List of Subjects in 21 CFR Part 133

Cheese, Food standards.

The Codex standard under
consideration is as follows:

Recommended International Standard for
. Extra Hard Grating Cheese (Codex Standard
No. C-35)

1. Designation of Cheese
Extra Hard Grating. -

2. Depositin:g Country
United States of America.

3. Raw Materials

3.1 Kind of milk: cow's milk, goat’s milk or
sheep’s milk and mixtures of these milks
3.2 Authorized additions:
3.21 Necessary additions:
—cultures of harmless lactic acid
producing bacteria (starter)
—rennet or other suitable coagulating
enzymes '
—sodium chloride
3.2.2 Optional additions:
—calcium chloride, maximum 200 mg
anhydrous/kg of milk used
—harmless flavour producing bacteria
—harmless enzymes to assist in flavour
development (solids of preparation not to
exceed 0.1% of weight of milk used)
—chlorophylls, including copper
chlorophyll (Colour Index No. 75810)
—sorbic acid or its sodium or potassium
salts, maximum 1000 mg/kg calculated as
sorbic acid in the final product

4. Principal Characteristics of the Cheese
Ready for Consumption

41 Type:

4.11 Consistency: extra hard, suitable for
grating

4.1.2 Age of cure: minimum age 6 months

4.2 Shape: various

4.3 Dimensions and Weight:

4.3.1 Dimensions: various

4.3.2 Weights: various

4.4 Rind, where present:

4.4.1 Consistency: extra hard

442 Appearance: dry, may be coated with '
vegetable oil, food grade wax or plastic

" materials.

4.4.3 Colour: amber

4.5 Body:

451 Texture: granular, slightly brittie

4.5.2 A Colour: natural uncoloured to light
creams colour

4.6 Holes (when holes are a typical
characteristic of the variety):

4.6.1 Number: few

4.6.2 Shape: small, round

4.6.3 Size: approximately 1-2 mm

4.6.4 Appearance: characteristic gas holes

4.7 Minimum fat: 32% fat in dry matter.

4.8 Maximum moisture: 36%

‘4.9 Brief description: extra hard, dry,

slightly brittle, suitable for grating

5. Method of Manufacture

5.1 Method of coagulating: rennet or other
suitable coagulating enzymes; with the
possible addition of lactic acid starter.

5.2 Heat treatment: milk may be raw or
pasteurized. If pasteurized the milk is
heated to not less than 72°c (161°F) for 15
seconds.

6.3 Fermentation procedure: lactic acid
fermentation or other flavour producing
cultures and enzymes. ‘

5.4 Maturation procedure: after the curd
which may be lightly salted is shaped
into forms, the cheese may be salted
again in brine, dry salted or both; held in
a cool and well aerated or temperature
controlled room for not less than 6
‘months. .

6. Sampling and Analysis

6.1 Sampling: according to FAO/WHO
Standard B.1 “Sampling Methods for
Milk and Milk Products” para 7—
Sampling Cheese.

6.2 Determination of fat cohtent: according -

to FAO/WHO Standard B.3
"Determination of Fat Content of Cheese
and Processed Cheese Products”.

6.3 Determination of dry matter: {under
elaboration).

7. Marking and Labelling

" 7.1 Cheese conforming to this standard may

be designated Extra Hard Grating
Cheese or any recognized variety name
in the consuming county. A “coined” or

“fanciful” name, however, may be used -

provided it is not misleading and is
accompanied by the phrase “Extra Hard
Grating Cheese".

7.2 It shall be labelled in conformity with
the appropriate sections of Article of the
FAO/WHO Standard A-8 "General
Standard for Cheese".

Interested persons may, on or before
May 2, 1983 submit to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm 4-62, 5600
Fishers Land, Rockville, MD 20857,
written comments regarding this

- proposal. Two copies of any comments

are to be submitted, except that
individuals may submit one copy. .
Comments are.to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

Any comments submitted in support
of establishing a U.S. standard of
identity for extra hard grating cheese
should be supported by appropriate
information and data regarding impact
on small businesses consistent with the
provisions of the Regulatory Flexibility
Act (Pub. L. 96-354). (Executive Order
12291 does not apply to regulations
issued in accordance with the formal
rulemaking provisions of the
Administrative Procedure Act (5 U.S. C
556, 557). Food standards promulgated
under 21 U.S.C. 341 and 371{e) fall under
this exemption.)

Dated February 16, 1983
Sanford A. Miller,
Director, Bureau of Foods.

[FR Doc. 8349807 Filed 2-28-83: 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1928

. {Docket No. H-308]

Field Sanitation

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Advance notice of proposed
rulemaking and request for comments
and information.

SUMMARY:-The Occupational Safety and
Health Administration (OSHA) is
considering amending 29 CFR Part 1928,
Standards for Agriculture, to require
employers to provide sanitation
facilities for agricultural employees
working in the field. This action comes
after an earlier proposal concerning *
field sanitation (41 FR 17576) and
comments received on that proposal. In
response to those comments and
litigation involving the Agency, OSHA is
issuing this Advance Notice of Proposed
Rulemaking {ANPR) to inform the public
and interested parties that it is
considering proposing a new field
sanitation standard. The Agency is
soliciting quantitative and qualitative
data, expert opinion, comments, and
information regarding field sanitation to
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facilitate the development of an
appropriate proposal and standard.
DATE: Data, comments, and information
must be received on or before May 2,
1983, to receive consideration.
ADDRESS: Data, comments and
information submitted in response to
this notice may be mailed or delivered
to the Docket Officer, Room S6212,
Docket No. H-308, Occupational Safety
and Health Administration, U.S. .
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C. 20210:
Telephone: (202) 523-7894.

FOR FURTHER INFORMATION CONTACT:
Mr. James Foster, Room N3637,
Occupational Safety and Health
Administration, 200 Constitution
Avenue, NW,, Washington, D.C. 20210
Telephone: (202) 523-8151.
SUPPLEMENTARY INFORMATION:

Introduction

The Occupational Safety and Health
" Act of 1970 was enacted "to assure so -
far as possible every working man and
woman in the Nation safe and healthful
working conditions and to preserve our
human resources * * *.” Under the Act,
each employer “shall furnish to each of
his employees employment and a place
of employment which are free from
recognized hazards that are causing or
are likely to cause death or serious
physical harm to his employees * * *.”
The absence or inadequacy of basic
sanitation and hygiene practice and
facilities has long been recognized by
medical science as a principal factor in
the transmission of bacterial, viral and
parasitic diseases. Poor sanitation gives
rise to the pollution of soil and water
with human waste containing
pathogenic organisms. This situation
increases the possibility of
contaminating drinking water and food,
and increases the likelihood of
transmitting diseases. Substantial .
scientific evidence exists demonstrating
that the provision of clean drinking
water, the proper disposal of human
wastes, and the use of personal and
public hygienic practices prevent the
transmission of communicable diseases.
The need for good sanitation to
protect the public health has been
generally recognized by municipal,
county, state, and Federal governments,
as evidenced by various public health
laws providing for this protection.
Currently, at the Federal level, OSHA
standards (29 CFR 1910.141 and 1926.51),
require sanitation facilities to'be
provided at the workplace for all groups
of workers within the Agency’s
jurisdiction except agricultural workers.
In addition, an OSHA (29 CFR 1910.142)
standard also requires employers to

provide sanitation facilities in
temporary labor camps (living quarters},
where many migrant agricultural field
workers live while at a job. This
standard has been in effect since shortly
after the Agency's inception. Seven
states {California, Connecticut, Florida,
Idaho, New Jersey, Oregon, and
Pennsylvania) presently have laws or
regulations requiring sanitation facilities
in agricultural fields. Other states (North
Carolina, Texas) are responding to the
need for such facilities by developing
regulations or guidelines which would
require employers to provide drinking
water, handwashing facilities, and/or
toilets in the field.

For many agricultural workers,
particularly those employed in hand
labor (planting, cultivating, harvesting,
etc.), the conditions of work and cropg
necessitate seasonally concentrated,
long hours of daily work in frequently
hot environments. These-factors may
increase the need for sanitation facilities
to be accessible to agricultural workers
in the field. Agricultura! employee
representatives argue (1) that safe and
healthful employment cannot exist for
farmworkers as long as sanitation
facilities in the fields are inadequate
and drinking water is not available: (2}
where these facilities are unavailable,
communicable diseases are easily
spread, and heat stroke, poisoning by
agricultural chemicals, food poisoning
and skin conditions are likely to occur:
(3) Risks to consumers might also be
increased through contamination of food
stuffs and drinking water supplies by
personal wastes. OSHA makes no pre-
judgment on these arguments and
solicits public comment on each of these
points.

A standard which would require

-employers to provide clean drinking

water and handwashing and toilet
facilities for agricultural field workers is
unique in that it involves both public
health and occupational health
concerns, the hazards that these
workers face are not typical of other
regulated occupational health hazards:
they include lack of water, heat,
bacteria, viruses, and parasites, as well
as toxic chemical substances. Moreover,
the seasonal and migratory nature of
portions of the workforce makes it
unusually difficult to acquire
quantitative scientific data on the extent
of risk associated with the lack of
sanitation facilities in agricultural fields.
The development of a standard

-regulating field sanitation thus will

entail special problems.
Background

On September 1, 1972, the Mirgrant
Legal Action Program, Inc. (MLAP) and

several other organizations, on behalf of
migtant and seasonal farmworkers,
petitioned OSHA to issue a standard
requiring provision of potable drinking
water, handwashing facilities, and toilet
facilities for agricultural workers in the -
field. The petition declared that
agricultural workers are not adequately
provided such facilities. It alleged that
because of these existing inadequacies
communicable diseases are spread and
other health problems are created. In
response to the petition, OSHA
requested advice from the Standards
Advisory Committee for Agricultural
(SACA), which concluded that a
standard was needed and submitted a
proposed standard to OSHA. In 1973,
dissatisfied with the speed at which
OSHA was proceeding on a standard,
MLAP filed suit in U.S. District Court to °
compel OSHA to issue a standard.

On April 27, 1976, OSHA published a
notice in the Federal Register (41 FR
17576) proposing a new standard. The
proposal was based substantially upon
the recommendations of SACA and
existing standards in California and
New Jersey. It required drinking water,

. washing facilities, toilet facilities, and

where food was prepared, sanitary
preparation facilities. In addition, the
notice requested comments and
information on issues relating to the
proposed standard. Approximately 1200
comments were received and reviewed
by OSHA. The vast majority of these
were critical with respect to the form
and scope of the 1976 proposal.

.Thereafter, however, development of the

standard was discontinued in the face of
other priorities.

Legal History

The litigation which commenced in
1973 has continued. The history of that
litigation is complex. In the initial suit
seeking to compel OSHA to issue a field
sanitation standard, the District Court
for the District of Columbia in October
1975 granted the relief sought by the
National Congress of Hispanic
American Citizens. It held that the
statutory guidelines of section 6{b)(1)—(4)
of the OSH Act of 1970 constituted
mandatory time frames, which were
triggered once the Secretary of Labor
began action on the standard, and that
the Secretary had violated these
mandatory time frames. National
Congress of Hispanic American Citizens
v. Dunlop, 425 F. Supp. 900 (D.D.C. 1975).

" On appeal by the Secretary, the Court of

Appeals reversed the lower court’s
decision. National Congress of Hispanic
American Citizens v. Usery, 554 F. 2d
1196 (D.C. Cir 1977) (also known as El
Congreso ). The appeals court held that
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the Act’s time frames are not mandatory
and that the Secretary may “rationally
order priorities and reallocate his
resources at any rulemaking stage” so
long as “his discretion is honestly and
fairly exercised.” Remanding the case to
the District Court for action, the D.C.
Court of Appeals ordered the Secretary
to file a report on the proposed field
sanitation standard, including a.
timetable its development.

In September 1978, the Secretary
submitted a report indicating that
because of existing priorities no action
would be taken on the standard for
eighteen months. In December 1978, the
District Court ordered the Secretary “to
complete development of a field
sanitation standard * * * as soon as
possible.” National Congress of
Hispanic American Citizens v.
Marshall, No. 2142-73 (D.D.C. December
21, 1978). The Secretary again appealed,
and the District Court's decision again
was reversed. National Congress of
Hispanic American Citizens v.
Marshall, 626 F. 2d 882 (D.C.-Cir. 1979)
(also known as El Congreso II). The
appeals court ruled that the lower court
had “impermissibly substituted its
judgement” for OSHA's. In remanding
the case once more to the District Court,
. the Court of Appeals directed the
District Court to require the Secretary to
provide a timetable reflecting his “good
faith representation * * * regarding his
reasonable expectation as to when the
standard will be forthcoming.” The
Court of Appeals recognized that
modifications in such a timetable might
be justified by circumstances requiring
. readjustments of priorities. Such
- readjustments, the Court held, are
proper so-long as made in good faith.

In June 1980 OSHA filed another
- timetable, indicating that completion of
a standard would take at least forty-five
months. In December 1980, the District
Court conducted a five-day hearing to
determine whether that timetable was
consistent with the criteria set down in
EI Congreso II. At the hearing, plaintiffs
presented evidence to show that
medical and scientific option supported
- the need for field sanitation facilities.
The Agency agreed that the absence and
inadequacy of sanitary facilities may
result in disease, but contended that the
existing administrative record was an
inadequate basis for issuance of a final
standard, and that further information
was needed. -

With the new administration, the
Secretary asked the District Court for
time to permit the newly designated
Assistant Secretary of OSHA, Thorne G.
Auchter, to evaluate the June 1980
timetable before the court ruled on it.

The Secretary stated that in\ervening

‘circumstances required a review of

priorities and the timetable. The District
Court approved the Secretary's request,
and on August 17, 1981 the Assistant
Secretary filed another timetable,
stating that the standard would be
developed in a 34-39 month period,
following an initial two-year deferral.
The Agency asserted that a deferral
period was necessary because in the
interim all available resources would be
allocated to the development of higher
priority standards. Plaintiffs asked the
court to order OSHA to complete a
standard within a period they claimed to
be feasible: 23-39 months.

‘On October 30, 1981, the District Court
rejected the OSHA timetable. The Court
ruled in favor of plaintiffs and ordered
OSHA to make a good faith effort to
promulgate a standard within eighteen
months. National Congress of Hispanic
Citizens et al. v. Raymond J. Donovan,
No. 2142~73. OSHA appealed to the D.C.
Court of Appeals, seeking a stay of the -
lower court’s order pending a decision
on the merits. National Congress of
Hispanic American Citizens v. :
Raymond J. Donovan (D.C. Cir Nos. 81~
2344, 81-2376). The stay was granted.
Before the appellate hearing, the Agency
negotiated a settlement with
complainants. The District Court
approved the settlement on July 16, 1982.

Under the settlement, OSHA has
agreed to make a good faith effort to
complete a field sanitation standard or
to publish in the Federal Register a
determination that no such standard is
needed. Should plaintiffs disagree with
the agency's published reasons for not
promulgating a standard, under the
court order they reserve the right to
return to court to challenge the agency’s
decision. An agreed-upon schedule for
this activity was negotiated. The
schedule provides for the agency to
make a good faith effort to publish a
proposal within 15-18 months (not later
than January 15, 1984); to hold hearings
on any published proposal within 20-23
months (no later than June 15, 1984); and

" to publish a final standard within 31
‘months (by February 15, 1985) or

alternatively to publish a statement of
the reasons why no such standard is
necessary.

Comments and Information Requested

The original proposal for a field
sanitation standard published ih 1976
was criticized for being too broad in
coverage and too specific in certain of
its requirements. In order to develop an
appropriate new proposal, OSHA is
inviting the submission of data, expert
opinion, comments and information
concerning field sanitation. Comments

submitted in response to the 1976
Federal Register notice need not be
resubmitted since they already are part
of the record and will be considered by
the Agency in the present rulemaking.
OSHA requests responses to the -
following questions, which, where
appropriate, should be quantified. The
effort to acquire quantitative data on
health risks is required in developing
health standards under the
Occupational Safety and Health Act and
by the U.S. Supreme Court’s decision in
the benzene case {Industrial Union
Department, AFL-CIO v. American
Petroleum Institute, et al. 488 U.S. 607,
100 S. Ct. 2844 (1980)).

In your response please identify
replies by question number.

Scope of Standard

1. To which sorts of fieldwork,
fieldworkers and agricultural industries
should a field sanitation standard
apply? Explain.

2. Estimate the total number of
agricultural field workers in each of the
categories you discuss in your answer to

.question 1. Identify the basis and

sources of the numbers presented.
3. What exemptions should be
considered? '

Health Risks

Considerable evidence exists in the
history of the development of public
health practices over the past few
centuries to demonstrate the efficacy of
providing clean drinking water, proper
disposal of human wastes, and .
employment of hygienic practices in
preventing the transmission of
communicable diseases. There is no
evidence in the record to show that
agricultural field workers are less
susceptible when exposed to disease
producing organisms than other
workers. Without the provision of field
sanitation facilities, which would break

-the chain of transmission of

communicable disease, health problems
could be expected.

- The seasonal and migratory nature of
many occupations in agriculture may not
permit easy access to medical facilities.
The facilities that are available may
have few if any resources to devote to
systematically studying farm workers’
health problems. Thus, the OSHA record
contains little data on the incidence of
disease among agricultural workers
indicating whether they suffer excess
risks of material impairment due to their
occupational conditions when compared
with other agricultural workers in non-
field settings or with workers in
construction or other non-agricultural
industries.
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4. Please provide any information on
disease rates observed among
agricultural field workers, both for
workers involved in hand labor
operations and for workers in other
agricultural operations. In particular, we
are requesting information on bacterial,
viral and parasitic disease rates,
incidence data on urinary tract
infections among female workers,
incidence data on pesticide related
illness, and incidence data on heat -
related illness among agricultural field
and non-field workers. Comparisons of
these disease rates between various
occupational groups including
agricultural workers would be extremely
useful to the agency.

5. Please provide any data,
information or expert opinion which
indicates that the provision of one, two
or all three of the basic sanitation
facilities (drinking water, handwashing
facilities, toilet facilities) would or
would not reduce the risk of disease for
farm workers.

6. What information is there regarding
the relationship between urine retention
and infections in females? '

7. Please provide any data
demonstrating that only one or two of .
the three basic sanitation facilities
{drinking water, handwashing facilities,
toilets) being considered would
adequately protect employees from the
risk of impaired health?

8. Please provide any data or
information indicating that one, two, or
all three of the basic sanitation facilities
has or has not had an actual and
demonstrated effect on the health of
farm workers.

Methods of Compliancé

The requirements of a standard may
be stated in greater or lesser detail (i.e.,
specification vs. performance
standards). For example, if toilets are
required, a specification-type standard
could stipulate the number required per
number of employees, and their location
relative to the workers. By contrast, a
performance-type standard might
require simply that “adequate and
accessible toilet facilities be provided,”
with no specific requirements an how
this is to be done.

9. What would be the advantages
and/or disadvantages of each type of
standard?

a. How might a performance-type
standard be designed to protect
employees adequately from risk of
occupational illness? Would
supplementary guidelines to such a
standard be necessary, and if so, what
should they include?

b. How might a specification standard
be designed to ensure adequate

flexibility for employers to deal with
their own particular situations?

10. Describe the number and kinds of
field sanitation facilities (drinking
water, handwashing facilities, toilet
facilities) now being provided. Where
they are provided, what are the benefits
or problems being experienced? Please
identify the source of your information.

11. a. Taking into account
temperature, seasonal and geographic
variations, how would you ensure that
the amount of drinking water provided
to employees is sufficient to prevent
dehydration and heat related illness?

b. What evidence exists of farm
workers suffering from dehydration or
heat related illness?

c. How is drinking water presently
provided to farm workers?

12. It is well established that drinking
water must be cool in order that
sufficient quantities will be consumed to
prevent dehydration and heat related
illiness. In hot industrial settings, the
American Conference of Governmental .
Industrial Hygienists recommends that
the temperature of drinking water be
less than 60° F. _

a. What practical methods are
available for keeping water cool under

hot field conditions?

b. Which one of these methods is
preferable and why?

¢. Should a maximum temperature for
drinking water be specified? If so, what
temperature?

13. What practical methods are
available for providing handwashing
facilities to agricultural field workers?
Which one of these methods is -
preferable and why?

14. What practical methods are
available for providing toilet facilities to
agricultural field workers? Which one of
these methods is preferable and why?

15. What is an adequate ratio of toilet
facilities to number of employees?
Should any ratio be specified? Explain.

16. What is ‘an adequate ratio of
handwashing facilities to number of
employees? Should any ratio be
specified? Explain.

17. Available data indicate that

‘washing with soap and water is

effective in removing and preventing the
absorption of pesticides and in
preventing the transmission of disease
organisms by the fecal-oral route. Is
there evidence to show that disposable
pre-moistened towelettes or other
cleaning materials would be equally
effective?

18. To provide reasonable access,
where should field sanitation facilities
be located with respect to employees
working in the field? Should location be
specified? Would facilities mounted on a
vehicle be a practical means of making

these facilities accessible to workers in
the field?

Economic Impact

19. Where sanitation facilities (toilets,
handwashing, drinking water) are
currently provided for agricultural
employees in the field:

a. Please identify and give the number
of each type of facility in use.

-b. What is the cost of each of these
facilities? Please itemize purchase,
installation, operation, maintenance and
transportation expenses.

c. Please give the number of men,
women and children each of these
facilities serve.

20. What would be the cost (xtemlzed
by purchase, installation, operation,
maintenance and transportation) for
your operation or business to provide
each of the following sanitation facilities
near or at the field worksite for
agricultural employees:

a. Toilet(s) (portable or permanent)

b. Drinking water.

c. Handwashing facility(ies).

d. Any combination of the above.

e. Other.

21. Are there any economic reasons
for excluding sanitation facilities from
certain worksites? If so, what are they?

22, Where there are multiple
worksites, what are the variations in
cost of providing sanitation facilities for
each location?

23. If a field sanitation standard is
promulgated, there may be an increase
in the demand for field sanitation
components or equipment.

a. Please identify those operations or
businesses which currently make up the
field sanitation industry.

b. What is the capacity of the industry
to meet the present and future demands
of its customers?

¢. Are there any unique conditions in
the industry which would preclude the
industry from meeting the demands of
its customers?

d. What is the geographic dispersion
of the industry and its customers?

24. Please provide any available
information on the effect of providing
any one or comibination of the basic
sanitation facilities on the profit levels
of the agricultural sector. Would the cost
be borne by the producer or passed
along to the consumer?

25. What are the average earnings, the
average number of work hours per day/
week, and length of season for
agricultural field workers by men,
women and children? How would a
proposed standard potentially affect
their earning rates?

26. If the Agency determines that a
substantial number of small businesses
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are affected by this rulemaking, OSHA
will prepare a Regulatory Flexibility

Analysis. The following information is
requested to aid in_that determination:

a. How many and what kinds of small
businesses, farms or organizations
would be affected by regulating field
sanitation?

b. Which, if any, Federal rules may
duplicate, overlap, or conflict with an
OSHA regulation concerning field
sanitation?

c. Will difficulties be encountered by
small entities when attempting to
comply with such a regulation?

d. What time table would be optimal
for allowing small entities sufficient
time to comply?

Environmental Impact

27. The National Environmental Policy
Act of 1969 requires that each Federal
Agency consider the environmental
impact of major actions significantly *
affecting the quality of the human
environment. Any persons having
information, data, or comments
pertaining to possible environmental
impact is invited to submit them and
accompanying documentation to OSHA.
In particular, consideration should be
given to the potential direct or indirect
impacts on any action, or alternative
actions, on water and air pollution,
energy usage, solid waste disposal, or
land use. Such impact might include:

a. Any positive or negative
environmental effects that could result
should a field sanitation standard be
implemented.

b. Measure(s) under consideration to
minimize environmental effects.

c. Beneficial or adverse relationships
between the local short-term use of the
human environment and enhancement
of long-term productivity.

d. Any irreversible or irretrievable

commitment of resources which could
be involved should a field sanitation
standard be implemented.

All data, expert opinion, comments,
and information submitted in response
to these questions and this notice will
become part of the record of any
resulting rulemaking and will be
carefully considered in the development
of any proposed regulation. All
responses should be submitted by May
2, 1983, to the Docket Officer, Docket
No. H-308, Room S6212, Occupational
Safety and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue, NW, Washington, D.C. 20210;
telephone 202-523-7894.

This document was prepared under
the direction of Thorne G. Auchter,
Assistant Secretary of Labor for

Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW,, Washington, D.C. 20210.
1t is issued pursuant to sections 6{b) and
8(g) of the Occupational Safety and

Health Act (84 Stat. 1593, 1599, 29 U.S.C."

655, 657) 5 U.S.C. 553 Secretary's order
No. 8-76 (41 FR 25059}, and 29 CFR Part
1911.
List of Subjects in 29 CFR Part 1928
Agriculture, Occupational safety and
health.
Signed at Washington, D.C., this 22nd day
of February 1983.
Thorne G. Auchter,
Assistant Secretary of Labor.
[FR Doc. 83-4749 Filed 2-28-83; 8:45 am|
BILLING CODE 4510-26-M .-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[A-5-FRL 2303-3)

Designation of Areas For Air Quality
Planning Purposes; Ohio

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: This supplemental
rulemaking notice proposes to change
the attainment status designation for
Lucas County, Ohio relative to the total
suspended particulate (TSP) National
Ambient Air Quality Standard
(NAAQS). The purpose of this notice is
to discuss the results of EPA's review of
additional monitoring data; to propose
to change the TSP designation for Lucas
County to nonattainment for the
secondary NAAQS for the Cities of
Toledo and Oregon and to attainment
for the remainder of the County; and to
solicit comments on this rulemaking
action.- |

DATE: Comments must be received by
March 31, 1983.

ADDRESSES: Copies of the redesignation
request and supporting air quality data

are available at the following addresses:

Environmental Protection Agency,
Region V, Air Programs Branch, 230
South Dearborn Street, Chicago,
Ilinois 60604

Ohio Environmental Protection Agency,
Office of Air Pollution Control, 361
East Broad Street, Columbus, Ohio
43216

Written comments should be sent to:
Gary Gulezian, Chief, Regulatory

Analysis Section, Air Programs
Branch, Environmental Protection
Agency, 230 South Dearborn Street,
Chicago, lllinois 60604

FOR FURTHER INFORMATION CONTACT:
Delores Sieja at the EPA, Region V,
address above or call {312) 886-6038.

SUPPLEMENTARY INFORMATION: On
January 12, 1982 the State of Ohio
submitted a request to revise the
attainment status designations for 15
counties relative to the TSP NAAQS. On
June 9, 1982 {47 FR 25016} in a notice of
direct final rulemaking, EPA approved
the redesignation request for the 15
counties. The approval included Lucas
County in which the TSP primary
nonattainment area was reduced in size
to include only the City of Toledo, east
of the Maumee River. The remainder of
the County was designated attainment.

In the approval notice, EPA advised
the public that it was deferring the
effective date of its approval until
August 9, 1982, and if notice was
received by July 9, 1982, that someone
wanted to submit an adverse or critical
comment, EPA would withdraw its
approval and begin a new rulemaking
by proposing the action and establishing
a 30-day comment period. On July 8,
1982, EPA received notice that a member
of the public wished to submit an
adverse or critical comment on the
approval of the Lucas County

" designation. Therefore, in accordance

with applicable procedures, EPA on
September 17, 1982 (47 FR 41143)
withdrew the final action for Lucas
County only, and proposed to reduce the
size of the TSP primary nonattainment
area to include only the City of Toledo,
east of the Maumee River, and to
designate the remainder of the County
as attainment. Interested parties were
given until October 18, 1982, to comment
on the proposed rulemaking. EPA
received comments from two industries,
the State of Ohio, and the Toledo
Environmental Services Agency.

In comments submitted, both the City
and State requested that the designation
of Lucas County be modified to: '
Secondary nonattainment for the Cities
of Toledo and Oregon, and attainment
for the remainder of the County. To
support their requests, the City and the
State submitted data collected at
numerous sites in the County between
January 1980 and 1982. (Since the State
had submitted its January 12, 1982,
request, the data for 1981 were validated
and additional 1982 data became
available).

EPA reviewed the available
monitoring data. EPA may redesignate
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an area if eight consecutive quarters of
the most recent, quality assured,
representative ambient air quality data
show no violations of the TSP NAAQS.
Violations of the secondary NAAQS for
TSP were recorded at four sites in 1982
(26 Main Street, 60 North Westwood,
Eastside Sewage, and Oregon Municipal
Building). The area for which Qhio is
requesting a nonattainment designation
includes the area around each of these
four monitors. No violations of the
NAAQS for TSP were recorded for the
remainder of Lucas County between
January 1980 and 1982, EPA, therefore, is
proposing to approve the redesignation
request. .

In addition, EPA reviewed the
modeling analysis performed by the .
State as part of its Part D State
Implementation Plan for Lucas County.
The analysis demonstrated the
representativeness of the monitoring
data. Thus, the modeling is further
support for the redesignation.

Interested parties are invited to
submit comments on this proposed
approval. EPA will' consider all
comments received within 30 days of
publication of this notice. At this time,
EPA will not be responding to the public
comments received from the two
industry commentators on EPA’s
September 17, 1982, proposed
rulemaking action since today's
supplemental action supersedes the
action taken in the September 17, 1982,
notice. If, however, EPA receives
notification that the submitted
comments continue to be applicable to
today's rulemaking action, they will be
addressed in the notice of final
rulemaking. .

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under 5 U.S.C. 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709).

_List of Subjects in 40 CFR Part 81

Air pollution control, National Parks,
Wilderness Areas.
(Sec. 107(d) of the Clean Air Act, as amended
(42 U.S.C., 7407))
Dated: January 20, 1983.
Alan Levin,
Acting Regional Administrator.
|FR Doc. 83-5137 Filed 2-28-83; 8:45 am)
BILLING CODE 6560-50-M

GENERAL SERVICES ~
ADMINISTRATION

“Natlonal Archives Records Service

41 CFR Part 101-11

Records Management; Declassification
of and Public Access to National
Security Information

AGENCY: National Archives and Records
Service, General Services
Administration.

ACTION: Proposed rule.

S
SUMMARY: This proposed rule revises
the procedures for the declassification
of and public access to national security
information in the legal custody or under
the declassification jurisdiction of the
National Archives and Records Service.
This revision is required by the signing
of Executive Order 12356 of April 2, 1982
(National Security Information) and the
issuance of the Information Security
Oversight Directive Number 1 of June 22,
1982. This proposed rule affects the
process for the mandatory
declassification review of classified
records by the National Archives and
Records Service. '

DATE: Comments must be received on or
before March 31, 1983.

ADDRESS: Comments shall be addressed
to National Archives and Records -
Service (NAA), Attn: Adrienne C.
Thomas, Washington, D.C. 20408.

FOR‘FURTHER INFORMATION CONTACT:
Edwin A. Thompson (202-523-3165).

SUPPLEMENTARY INFORMATION: The
General Services Administration has
determined that this rule is not a major
rule for the purpose of Executive Order
12291 of February 17, 1981, because it is
not likely to result in an annual effect on
the economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects.
The General Services Administration
has based.all administrative decisions
underlying this rule on adequate
information concerning the need for, and
consequences of , this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs 'and has maximized the
net benefits; and has chosen the
alternative approach involving the least

net costs to society.

List of Subjects in 41 CFR Part 101-11

Archives and records, Classified
information, Freedom of Information.

GSA proposes to amend 41 CFR Part
101-11 as follows:

PART 101-11—RECORDS
MANAGEMENT

1. Part 101-11 is amended by revising
Subpart 101-11.3a to read as follows:,

Subpart 101-11.3a Declassification of and
Public Access to National Security
Information

101-11.320 General provisions.

101-11.321 Public requests for mandatory
review of classified information under
Executive Order 12356.

101-11.322 Mandatory review of classified
U.S. Government originated information.

101-11.322-1 NARS action. .

101-11.322-2 Agency action.

101-11.323 Mandatory review of foreign
government information provided to the
United States in confidence.

101-11.323-1 NARS action.

101-11.323-2 Agency action.

101-11.324 Mandatory review of classified
information originated by a defunct
agency or received by a defunct agency
from a foreign government.

101-11.324-1' NARS action. -

101-11.323-2 Agency action.

101-11.325 Mandatory review of classified
White House originated information and
foreign government information received
or classified in the White House less
than 30 years old.

101-11.325-1 NARS action.

101-11.325-2 NARS appellate process.

101-11.325-3 Agency action.

101-11.326 Mandatory review of classified
White House originated information and
foreign government information received
or classified in the White House more
than 30 years old.

101-11.327 Mandatory review of classified
White House information in the custody
of other agencies.

101-11.328 Liaison. .

101-11.329 Requests for reclassification of
information.

101-11.329-1 Information originated by or
under the declassification jurisdiction of
Federal agencies.

101-11.329-2 Information originated in the
White House and under the
declassification jurisdiction of the

- Archivist.

101-11.328-3 Appeals.

" Authority: Sec. 205(c), 63 Stat. 390; 40

U.S.C. 488(c).

. . 2. Subpart 101-11.3a is revised to read
as follows:

Subpart 101-11.3a—Declassification of
and Public Access to National Security
Information.

§ 101-11.320 General Provisions.

Declassification of and public access
to national security information and
material (hereafter referred to as *
“classified information” or collectively
termed “information”) is governed by
Executive Order 12356 of April 2, 1982
(47 FR 14874, April 6, 1982), and by the
Information Security Oversight Office
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Directive Number 1 of June 22, 1982 (47
FR 27836, June 25, 1982).

§ 101-11.321 Public requests for
mandatory review of classified information
under Executive Order 12356. -

United States citizens or permanent
resident aliens, federal agencies, or
State or local governments wishing to
request mandatory review of classified
information which has been accessioned
into the National Archives and Records
Service or which has been donated to
the Government should identify the
records or information desired and
apply in writing to the appropriate
NARS depository listed in 41 CFR 105-
61.5101. The documents or materials
containing the information should be
described with sufficient specificity to
enable NARS to locate it with a
reasonable amount of effort. When
practicable, a request shall include the
name of the originator and recipient of
the information, as well as its date,
subject, and file designation. If the
information sought cannot be identified
from the description provided or if the
information sought is so voluminous that
processing it would interfere with
NARS' capacity to serve all requesters
on an equitable basis, NARS shall notify
the requester that, unless additional
information is provided or the scope of
the request is narrowed, no further
action will be taken. NARS shall review
for declassification and release the
requested information or those
declassified portions of the request that
constitute a coherent segment unless
withholding is otherwise warranted
under applicable law.

§ 101-11.322 Mandatory review of
classified U.S. Government originated
information.

.§ 101-11.322-1 NARS action.

(a) Information less than 30 years old.
NARS shall promptly acknowledge
receipt of a request for mandatory
review of classified U.S. Government
originated information, and within 20
calendar days of receipt of the request,
shall forward the request together with
copies of the documents containing the
requested information to the agency
which originated the information or the
agency which the Archivist determines
has primary subject matter interest.
NARS shall inform the requester that
referrals have been made.

(b) Information more than 30 years
old. NARS shall acknowledge receipt of
a request for mandatory review of
classified U.S. Government originated
information which NARS may review
for declassification using systematic
review guidelines and within 60
calendar days of receipt of the request

will act upon it and notify the requester
of the action taken. If additional time is
necessary to make a declassification
determination, NARS shall notify the
requester of the time needed to process
the request. Except in unusual
circumstances, NARS will make a final
determination within 1 year of the
receipt of the request. Information which
NARS may not declassify using the
systematic review guidelines will be
promptly forwarded, with copies of
documents containing the requested
information, to the responsible agency.
NARS shall inform the requester that
referrals have been made.

§ 101-11.322-2 Agency action.

Upon receipt of a request for
mandatory review of classified U.S.
Government originated information
forwarded by NARS, the originating or
responsible agency shall:

(a) Either make a prompt
declassification determination and
notify the requester accordingly, or
inform the requester and NARS of the
additional time needed to process the
request. Except in unusual
circumstances agencies shall make a
final determination within 1 year.

(b) Notify NARS of any other agency
to which it fowarded the request in
those cases requiring the
declassification determination of
another agency.

(c) Forward the declassified
reproductions to the requester with their
determination and also notify NARS of
that determination. When the request
cannot be declassified in its entirety, the
agency must also furnish to the
requester (with a copy to NARS):

(1) A brief statement of the reasons
the requested information cannot be
declassified; and

(2) A statement of the right to appeal
within 60 calendar days of receipt of the
denial, the procedures for taking such
action; and the name, title, and address
of the appeal authority. The agency
appellate authority shall make a
determination within 30 working days
following the receipt of an appeal. If
additional time is required to make a
determination, the agency appellate
authority shall notify the requester and
NARS of the additional time needed and

- provide the requester with the reason

for the extension. The agency appellate
authority shall notify NARS and the
requester in writing of the final
determination and of the reasons for any
denial.

(d) Furnish to NARS a copy of each
document released only in part, marked -
to indicate the portions which remain
classified.

§ 101-11.323 Mandatory review of foreign
government information provided to the
United States in confidence.

§ 101-11,323-1 NARS action.

{a) Information less than 30 years old.
NARS shall promptly acknowledge
receipt of a request for man