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Rules and Regulations

Federal Register
Vol. 48, No. 144

Tuesday, July 26, 1983

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 425

{Amdt. No.7]

Peanut Crop Insurance Regulationé

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Interim rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends the
Peanut Crop Insurance Regulations (7
CFR Part 425}, effective for the 1983 and
succeeding crop years, by adding a new
subsection to prescribe procedures
providing the insured peanut grower
with a higher price election for non-
quota peanuts under the provisions of
such regulations. The intended effect of
this rule is to be responsive to grower
desires for a price election that more
nearly approximates the higher contract
prices available in the market place for
non-quota peanuts. In addition, FCIC is
issuing a new subsection in these
regulations to contain the control
numbers issued by the Office of
Management and Budget (OMB) to
information collection requirements of
these regulations. This complies with
OBM directives to include the
information collection requirements
control numbers in the codification of 7
CFR Part 425.

EFFECTIVE DATE: July 26, 1983.

Comment date: Written comments on
this interim rule must be submitted not
later than September 26, 1983, to be sure
of consideration.’

ADDRESS: Written comments on this
interim rule should be sent to the Office
of the Manager, Federal Crop Insurance
Corporation, U.S. Department of
Agriculture, Washington, D.C., 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone (202) 447-3325.

The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary’'s
Memorandum No. 1512-1 (June 11, 1981).

Information collection requirements
contained in the regulations to which
this amendment applies (7 CFR Part 425)
have been approved by the Office of
Management and Budget (OBM) under
the provisions of 44 U.S.C. Chapter 35
and have been assigned OMB Nos.
0563-0003 and 0563-0007.

Merritt W. Sprague, Manager, FCIC,
has determined that (1) this action is not
a major rule as defined in Executive
Order No. 12291 (February 17, 1981) (2)
this action will not increase the Federal
paperwork burden for individuals, small
businesses, or other persons, and (3) this
action conforms to the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), and other applicable law.

The title and number of the Federal
Assistance Program to which this
amendment applies is: Title—Crop -
Insurance; Number 10.450.

This action will not have a significant
impact specially upon area and
community development; therefore,
review as established in Executive
Order No. 12372 (July 14, 1982) was not
used to assure that units of local
government are informed of this action.

It has been determined that this action
does not constitute a review as to the
need, currency, clarity, and .
effectiveness of these regulations under
the provisions of Secretary’s
Memorandum No. 1512-1 (June 11, 1981).
That review will be completed prior to
the sunset review date of November 28,
1985.

It has also been determined that this
action is exempt from the provisions of
the Regulatory Flexibility Act; therefore,
no Regulatory Impact Statement was
prepared.

Merritt W. Sprague, Manager, FCIC,
has determined that an emergency
situation exists which warrants
publication of this rule without
providing the normal 60 days for public

comment prior to its implementation
because the purpose of this amendment
is to provide the insured peanut grower
with a higher price election for non-
quota peanuts while there is still time
for the grower to decide on this
additional program benefit and before
he is required to submit an acreage
report under the provisions of 7 CFR
Part 425. There would not be sufficient
time to permit a comment period and
still allow the insured grower time to
decide on this new offer. The insured
grower is required to submit a price
election agreement option at least 10
days before the acreage reporting date
for peanuts which establishes a price at
which indemnities will be computed for
all non-quota peanuts.

Under the provisions for insuring
peanuts found in 7 CFR Part 425
(published at 44 FR 67953, November 28,
1979), as amended, a peanut grower may
insure both quota and non-quota
peanuts. Insured growers have
expressed dissatisfaction with FCIC's
price election on non-quota peanuts.
Growers are able to contract for a price
on such peanuts that is far in excess of
this level and have expressed a desire
for a price election that more nearly
approximates 90 percent of the market
price (contract price) for non-quota
peanuts, with an attendant increase in
premium, as an option to the insured
grower. This action amends the Peanut
Crop Insurance Regulations (7 CFR Part
425) for this purpose. _

FCIC is soliciting public comment on
this rule for 60 days after publication in
the Federal Register. This rule will be
scheduled for review so that all
comments may be considered and any
amendment made necessary by such
comments can be published in the
Federal Register as quickly as possible
thereafter.

Written comments made pursuant to
this rule will be available for public
inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C., during regular
business hours, Monday through Friday.

List of Subjects in 7 CFR Part 425

Crop Insurance, Peanuts, Reporting
requirements.

Interim Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
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Act, as amended (7 U.S.C 1501 et seq.),
- the Federal Crop Insurance Corporation
hereby amends the Peanut Crop
Insurance Regulations (7 CFR Part 425),
effective for the 1983 and succeeding
crop years, in the following instances:
1. The Authority citation for 7 CFR
Part 425 is: "

Authority: Secs. 508, 516, Pub. L. 75-430, 52
Stat. 72, 77, as amended (7 U.S.C 1508, 1518).

Part 425—[AMENDED]

2. The Table of Contents for Subpart-
Regulations for the 1980 and Succeeding
Crop Years in 7 CFR Part 425 is revised
to read as follows:

Subpart—Regulations for the 1980 and
Succeeding Crop Years

Sec.

425.1 Availability of peanut crop insurance.

425.2 Premium rates, coverage levels and
amounts of insurance per acre.

425.3 Office of Management and Budget
{OMB) control numbers assigned
pursuant to the Paperwork Reduction
Act.

425.4 Creditors.

425.5 Good faith reliance on
misrepresentation.

425.86 The contract.

425.7 The application and policy.

425.8 Price election agreement for non-quota
peanuts.

3. 7 CFR Part 425 is amended by
adding a new § 425.3 to read as follows:

§ 425.3 Office of Management and Budget
(OMB) control numbers assigned pursuant
to the Paperwork Reduction Act.

The information collection
requirements contained in these
regulations (7 CFR Part 425) have been
approved by the Office of Management
and Budget {OMB) under the provisions
of 44 U.S.C,, Chapter 35, and have been
assigned OMB Nos. 0563-0003 and 0563
0007.

4. 7 CFR Part 425 is amended by
adding a new § 425.8 to read as follows:

§ 425.8 Price election agreement for non-
quota peanuts.

(a) Notwithstanding the provisions of
§ 425.7 of this part, an insured producer
may, upon submission and approval of a
Contract Price Election Agreement
Option form approved by the
Corporation, elect as the price at which
indemnities will be computed for all
non-quota peanuts, the price stipulated
on such agreement option form for the
current crop year: Provided, That (1) all
non-quota peanuts are contracted as
provided under regulations established
by the Secretary of Agriculture, (2) the
contract(s) is dated on or before the date
planting begins, and shows the pounds
contracted and the applicable contract
price(s), and (3} the pounds contracted

equal or exceed the pounds of guarantee
of non-quota peanuts for the insured's
share on all units.

{(b) If the pounds of non-quota peanuts
contracted is less than the non-quota
guarantee, the price at which
indemnities will be computed will be the
price for non-quota peanuts elected by
the insured from the actuarial table.

(c) When non-quota peanuts are
contracted at different prices, the
contract price applicable shall be the
weighted average of the individual
contract prices.

(d) The Contract Price Election
Agreement Option shall be applicable
for the current crop year. A new option
must be submitted for each subsequent
crop year.

Done in Washington, D.C. on June 186, 1983.
Peter F. Cole, ’
Secretary, Federal Crop Insurance
Corporation. :

Approved by:

Edward Hews,

Deputy Manager, Federal Crop Insurance
Corporation :

June 186, 1983.

[FR Doc. 83-16871 Filed 7-25-83; 8:45 am}

BILLING CODE 3410-08-M

Agricultural Stabilization and
Conservation Service

7 CFR Part 701

Conservation and Environmental
Programs

AGENCY: Agricultural Stabilization and
Conservation Service (ASCS), USDA.

ACTION: Interim rule.

SUMMARY: The purpose of this interim
rule is to amend the regulations
governing the Conservation and
Environmental Programs fourid at 7 CFR
Part 701 to provide that the Agricultural
Stabilization and Conservation Service

(ASCS) is authorized to recover, under

certain circumstances, amounts of cost-
share assistance which have been paid
to participants to carry out practices
under the Agricultural Conservation
Program (ACP), Emergency
Conservation Program (ECP) and the
Forestry Incentives Program (FIP}). A
participant in one of the programs would
be liable for a refund of all cost-share
assistance received under such program
when a practice is terminated prior to
the expiration of the lifespan of the
practice as the result of voluntary loss of
title or possession of the land on which
the practice has been installed. In
addition, a producer must agree as a
condition of eligibility for receiving cost-
share assistance that a recordable lien

\

may be filed by the county ASC
committee with respect to land on which
ACP practices are installed in
designated Salinity Control Project
areas. However, this requirement may
be waived by the county ASC
committee under certain circumstances.

pATE: This interim rule shall be effective.
July 26, 1983. Comments must be
received on or before September 28,
1983, in order to be assured of
consideration.

ADDRESS: Interested persons are invited
to submit written comments to: Director,
Conservation and Environmental
Protection Division, ASCS, USDA, P.O.
Box 2415, Washington, D.C. 20013,
telephone 202—447-6221.

FOR FURTHER INFORMATION CONTACT:
Gordell A. Brown, Director,
Conservation and Environmental
Protection Division, ASCS, USDA, P.O.
Box 2415, Washington, D.C. 20013,
telephone 202-447-6221. The Final
Regulatory Impact Analysis describing
the options considered in developing
this rule will be available when
completed, upon request, from the
above-named individual.
SUPPLEMENTARY INFORMATION: This
interim rule has been reviewed for
compliance with Executive Order 12291
and Secretary's Memorandum No. 1512-

-1 and has been classified as “not

major.” It has been determined that
these program provisions will not result
in: (1) An annual effect on the economy
of $100 million or more; (2) major
increases in costs or prices for
consumers, individuals, industries,
Federal, State or local government
agencies or geographic regions; or (3)
cause significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. )

The titles and numbers of the Federal
Assistance Program to which this rule
applies are: Title—Agricultural
Conservation Program; Number—10.063;
Title—Emergency Conservation
Program, Number—10.054; Title—
Forestry Incentives Program, Number—
10.064; as found in the Catalog of
Federal Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since
ASCS is not required by 5 U.S.C. 553 on
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Since county ASC committees are
currently in the process of accepting and
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approving producers’ requests for cost-
share assistance under the related
conservation and environmental
programs to which the amendments of
this interim rule would be applicable, it
has been determined that this rule shall
became effective upon date of -
publication in the Federal Register.
However, comments will be solicited for
60 days after publication of this interim
rule in the Federal Register. This interim
rule will be scheduled for review so that
a final document discussing comments
received and any amendments required
can be published in the Federal Register
as soon as possible.

The ACP is authorized generally by
Sections 7-17 of the Soil Conservation
and Domestic Allotment Act of 1936, as
amended (16 U.S.C. 590g et seq.) The
program provides financial incentives
and technical assistance to encourage
agricultural producers to voluntarily
perform enduring soil and water
conservation and pollution abatement
measures, including practices or
programs which are deemed essential to
maintain soil productivity, prevent soil
depletion, or prevent increased cost of
production. The purpose of the program
is to assure a continuous supply of food
and fiber necessary for the maintenance
of strong and healthy people.

The ECP is authorized by the
Agricultural Credit Act of 1978 (16
U.S.C. 2201 et seq.). This program is
designed to provide cost-share
assistance for emergency work to meet
only the critical needs of agricultural
producers due to severe drought or other
natural disaster. .

The FIP is authorized by Section 4 of
the Cooperative Forestry Assistance Act
of 1978 (16 U.S.C. 2103) and is designed
to increase the Nation's supply of timber
products from private nonindustrial
forest lands. The purpose of FIP is to
encourage private landowners to apply
forestry practices that will provide for
afforestation of suitable open lands and
reforestation of cut-over or other
nonstocked forest lands, and to
encourage intensive multipurpose forest
resource management and protection so
as to provide for cost-effective timber
production and other related forest
resources needs.

The current regulations provide that in
order to be eligible for cost-share
assistance under each of these related
conservation and environmental
programs, a program participant must
agree to carry out the practice for which
cost-share assistance is requested in
accordance with accepted technical
specifications. In addition, the program
participant must agree to maintain the
approved practice(s) for the
conservation or forestry purpose for

0y

which program assistance was
authorized for the established lifespan
of the practice as determined by ASCS.
If ASCS finds that the practice has not
been properly maintained, the program
participant receiving the cost-share
assistance is required to refund all or a
part of such assistance. However, the
authority to request any such refund
extends only so long as the land on
which the practice is located is under
the control of the person who received
the cost-share assistance. Recently,
ASCS has received several complaints
from Members of Congress, county ASC
committees and others that land on
which ACP, ECP or FIP practices are
installed is being sold or converted to
nonagricultural use by the original
applicant prior to the expiration of the
required practice lifespan. Thus, the
conservation practices for which cost-
share assistance has been provided are
being terminated prior to the expiration
of the established lifespan for the
conservation practice. ’

Accordingly, this interim rule provides
that a participant in the ACP, ECP, or
FIP will be required to repay to ASCS
the amount of any cost-share assistance
received by such participant under any
of these programs if the practice is
terminated prior to its designated
lifespan. This includes those situations
where there is a voluntary loss of
control of the land by the program
participant receiving the cost-share
assistance prior to the expiration of the
lifespan of the practice and the person
acquiring the land does not elect to
continue the practice.

In addition, Title II of the Colorado
River Basin Salinity Control Act (43
U.S.C. 1571 et seq.) directs the Secretary
of Agriculture to cooperate with the
Secretary of the Interior in the planning
and construction of on-farm measures
under programs available in the
Department of Agriculture. ASCS is
cooperating in this effort by identifying
Salinity Control Project areas through its
organization of county committees and
by providing ACP cost-share assistance
to producers in designated Salinity
Control Project areas which are
designed to reduce the amount of salt
returning to the Colorado River. In these
designated Salinity Control Project
areas, ASCS has approved the use of
ACP pooling agreements. This permits
two or more farmers having contiguous
farms to install conservation practices

“which contribute to the overall goal of

the program. Under the pooling
agreements program, eligible producers
may receive up to $10,000 in cost-share
assistance for each fiscal year. Thus,
pooling agreements have resulted in
relatively large amounts of cost-ghare

assistance being expended under the
ACP to install conservation practices on
farms in some areas of the Salinity
Control Program. In many instances,
there is a high probability that the land
may be converted to a nonagricultural
use by the present owner or sold to a
new owner who is not interested in
maintaining the conservation practice
and who will discontinue the practice.
Accordingly, the benefits of the cost-
sharing for the installation of these
conservation practices may be lost. The
practices which are being installed in
designated Salinity Control Project
areas for which cost-share assistance
has been made available by ASCS also
may be terminated prior to the
expiration of its established lifespan.

To forestall such occurrences, it has
been determined that the program
regulations should be amended to
provide that the owner of land in
Salinity Control Project areas must
agree, at the time an ACP cost-share
agreement is initially executed, to an
encumbrance of such land. The purpose
of this encumbrance is to guarantee the
recovery of the cost-share assistance
which has been made available by -
ASCS where title or possession of the
land is lost voluntarily and the new
owner is not willing to enter into an
agreement to maintain the practice for
the remainder of its established lifespan
or, in other instances, where the present
owner converts the land to a
nonagricultural use. This requirement
may be waived under certain
circumstances. '

Information collection requirements
contained in this regulation (§§ 701.1
through 701.85) have been approved by
OMB under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB Number 0560-0112.

List of Subjects in 7 CFR Part 701

Disaster assistance, Forests and forest
products, Grant programs, Agriculture
grant programs, Natural resanding rural
area, Soil conservation, Water
resources, and Wildlife.

Interim Rule

PART 701—CONSERVATION AND
ENVIRONMENTAL PROGRAMS

Accordingly, the regulations at 7 CFR
Part 701 are amended as follows:

1. A new § 701.20 is added to read as
follows:

§701.20 Encumbering land.

In order to receive cost-share
asgistance for a conservation practice in
a Salinity Control Project area, a person
participating in the program shall agree,
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as a condition of eligibility to receive
such assistance, that a recordable
encumbrance may be filed by ASCS
with respect to the land on which the
conservation practice is installed. Such
encumbrance shall reflect the amount of
the cost-share assistance which is
received by the program participant for
the practice and shall continue until
such time as the established lifespan for
the practice has expired.
Notwithstanding the foregoing, this
requirement may be waived by the
county committee if such committee
determipes, with the concurrence of the
State committee and after consultation
with appropriate Federal, State and
local authorities, that the land will not
likely be converted to a nonagricultural
use within the next five years.

2. Section 701.79 is revised to read as
follows:

§701.79 Maintenance and use of practice.

Each person receiving cost-share
assistance under these programs is
responsible for the maintenance and
proper use of the practice. Each practice
shall have an established lifespan or
minimum period of time that it is
expected to function as a conservation
practice with proper maintenance. If it is
determined that a practice has not been
properly maintained for the established
lifespan, the person receiving the cost-
share assistance shall refund all or any
part of such cost-share assistance as
determined to be appropriate by the
county committee. Further, any
agreement providing for cost-share
assistance will be terminated with
respect to the land on which the practice
is located if there is voluntary loss of
control of the land by the person
receiving the cost-share assistance and
the person acquiring control of such
land elects not to become a successor in
interest to the agreement. If the
agreement providing for cost-share
assistance is terminated as a result of
the voluntary loss of control of the land,
each person receiving cost-share
assistance under that agreement shall be
liable for refunding to ASCS any cost-
share assistance which has been
received with respect to the practice. In
addition, such person shall forfeit any
right to receive any further cost-share
assistance with respect to the land on
which the practice is located.

(Pub. L. 74-48, Secs. 4, 7-15, 16(a), 16(f), 16A
and 17, 49 Stat. 163, as amended (16 U.S.C.
590d, 590g-5900, 590p(a), and 580q); Pub L.
9386, secs. 1001-1010, 87 Stat. 241 (16 U.S.C.
1501-1510}; Pub. L. 95-313, secs. 4, 8(a), 10, 92
Stat. 365 (16 U.S.C. 1510, 1606, 2101-2111};
Pub. L. 95-334, secs. 401-402, 404405, 92 Stat.
433 (16 U.S.C. 2201, 2204-2205))

Signed at Washington, D.C., July 20, 1983.
C. Hoke Leggett,
Acting Administrator, Agricultural
Stabilization and Conservation Service.
{FR Doc. 83-20184 Filed 7-25-83; 8:45 am]
BILLING CODE 3410-05-M

Agricultural Marketing Service
7 CFR Part 910

Lemons Grown in California and
Arizona; Amendment to Rules and
Regulations

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule amends rules
and regulations issued under this
marketing order to permit the optional
use of upward adjustments by handlers
in Districts 1 and 3 up to 100 percent of
their average weekly pick. This action
would provide such handlers an option
of receiving a larger proportion of their
allotment earlier in the season, enabling
them to market their lemons more
advantageously.

DATE: Effective August 1, 1983 through
July 31, 1984. ‘

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary’s Memorandum 1512-1 and
Executive Order 12291, and has been
designated a ‘non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action is designed to promote
orderly marketing of the California-
Arizona lemon crop for the benefit of
producers, and will not substantially
affect costs for the directly regulated
handlers.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910; 47 FR 50196), regulating
the handling of lemons grown in
California and Arizona. The marketing
order is effective under the Agricultural
Marketing Agreéement Act of 1937, as
amended (7 U.S.C. 601-674). This action
is based upon the recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to

effectuate the declared policy of the Act.

The marketing order provides that the
prorate base of each handler be based

upon the handler's average weekly pick
(the average weekly amount of lemons
harvested and delivered to such
handler's packinghouse during a
specified number of weeks preceding the
computation date). In recognition of the
fewer number of weeks during which
lemons are harvested in Districts 1 and
3, the marketing order provides in

§ 910.53(f)(1) that handlers in these
districts may make a request to the
committee that their average weekly
pick be increased by an amount, not
exceeding 50 percent of such average, to
accelerate their receipt of allotment
during the first half of their season,
subject to payback during the last half
of their season.

Section § 910.53(h) provides that the
percentage of adjustment specified in
§ 910.53(f)(1) may be changed through
amendment of the rules and regulations
issued under the marketing order. Last
season such percentage was adjusted
upward to 100 percent for the period
August 1, 1982, through July 31, 1983, by
amending § 910.153({e)(3). Unless
extended the maximum percentage of
upward adjustment permitted will revert
to 50 percent on August 1, 1983. The
committee unanimously recommended
that such percentage of adjustment be
established at 100 percent for the period
August 1, 1983, through July 31, 1984.
This action would provide handlers the
option of receiving a larger proportion of
their allotment earlier during the 1983-84
season, enabling them to use their
proportionate share of the marketing
opportunity more advantageously.

It is found that it is impracticable and -
contrary to the public interest to give
preliminary notice, engage in public
rulemaking, and postpone the effective
date of this final rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) in that the time intervening
between the date when information
upon which this final rule is based
became available and the time when
this final rule must become effective in
order to effectuate the declared policy of
the Act is insufficient. Interested
persons were given an opportunity to
submit information and views on the
provisions specified in this final rule at
an open meeting, at which the
committee without opposition
recommended issuance of such
provisions. It is necessary to effectuate
the declared purposes of the Act to
make this final rule effective as
specified. This final rule relieves
restrictions on the handling of lemons,
and handlers have been apprised of
such provisions and the effective time.
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List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

Part 910—{AMENDED]

Therefore, § 910.153(e)(3) in Subpart—
Lemon Administrative Committee Rules
and Regulations (7 CFR 910.100-910.180)
is amended by revising the first
sentence of the paragraph to read as
follows:

§910.153 Prorate bases and allotments.

(e) * &

(3} Granting of upward adjustment for
Districts 1 and 3 applicants. Upon .
receiving a duly filed application for an
upward adjustment by a District 1 or 3
handler pursuant to § 910.53(f)(1) the
committee shall adjust the average
weekly pick of such handler by
increasing such picks in the amount
requested, but not ip excess of 50
percent of such handler’s average
weekly pick: Provided, that during the
period August 1, 1983, through July 31,
1984, upon request of any such handlers,
the committee shall adjust such
handler's average weekly pick in the
amount requested but not in excess of
100 percent. * * *

* * * * *
(Secs. 1-19, 48 Stat. 31, as amended (7 U.S.C.
601-674))
Dated: July 21, 1983.
Charles R. Brader,
Director, Fruit and Vegetable Division,
Agricultural Marketing Service,
[FR Doc. 83-20168 Fil.ed 7-25-83; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 1131
[Milk Order No. 131]
Milk in the Central Arizona Marketing

Area; Order Suspending Certain
Provisions

AGENCY: Agricultural Marketing Service,
USDA. '

ACTION: Suspension of rules.

SUMMARY: This action suspends for the
months of August and September 1983
the performance standard for pooling a
cooperative association’'s manufacturing
plant that is located in the Central
Arizona marketing area. The suspension
was requested by United Dairymen of
Arizona, a cooperative association that
represents producers who supply the
market. The cooperative requested the
action to enable the cooperative to
efficiently handle an increasing supply
of milk that is in excess of fluid milk
needs. The suspension is based on

evidence presented at a public hearing
held in November 1982 to consider
amendments to the order including a
proposal to lower the pooling standard
for the cooperative’s manufacturing
plant. The action for August and
September, which continues a
suspension effective during April
through July, will promote the efficient
handling of the market’s reserve mitk
supply and the pooling of milk of
producers who have regularly been
associated with the market, pending a
decision on whether the order should be
amended to lower the pooling standard.
EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of
Agriculture, Washington, D.C., (202}
382-9360.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing—Issued October 20, 1982,
published October 25, 1982 (47 FR
47259). Suspension Order—Issued April
27, 1983, published May 2, 1983 (48 FR
19699). Recommend Decision—Issued
June 28, 1983, Published July 5, 1983 (48
FR 30641).

This administrative action is governed
by the provisions of Sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the

requirements of Executive Order 12291.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities. This action lessens the
regulatory impact of the order on certain
milk handlers and will tend to ensure
that dairy farmers will continue to have
their milk priced under the order and
thereby receive the benefits that accrue
from such pricing.

This order of suspension is issued
pursuant to the provisions of the
Agriculture Marketing Agreement Act of
1937, as amended (7 U.S.C. 601 et seq.),
and of the order regulating the handling
of milk in the Central Arizona marketing
area.

After considering all relevant
information, it is hereby found and -
determined that for the months of
August and September 1883, the
following provisions of the order do not
tend to effectuate the declared policy of
the Act.

In § 1131.7(c), the provisions, ‘65
percent or more of its”.

Statement of Consideration

The action suspends during the
months of August and September 1983

the performance standard for pooling a
cooperative association’s manufacturing
plant that is located in the marketing
area. The action continues a suspension
effective for the months of April through
July 1983. Absent the suspension, the
order provides for the pooling of such a
plant if at least 65 percent of the
cooperative association’s member
producer milk is received at pool plants
of other handlers during the current
month or the previous 12-month period
ending with the current month.

The continuation of the suspension
was requested by United Dairymen of
Arizona (UDA), a cooperative
association that represents a substantial
number of the dairy farmers who supply
the market. UDA also operates a
manufacturing plant that serves as an
outlet for the market's reserve milk
supplies. Such plant, which had been
pooled continuously under the order,
failed to qualify as a pool plant in
March. As a result, UDA was not able to
pool a portion of its member’s milk at its
manufacturing plant in March and
absent the suspension action will also
be unable to qualify the plant as a pool
plant in August and September.

The issue of the appropriate pooling
standard for the plant was the subject of
a public hearing held November 9-10,
1982. UDA proposed that the current
pooling standard be lowered to 50
percent. Also, proponent testified that in
the event amendatory action could not
be completed early in 1983, a suspension
action would be necessary to avoid
uneconomic shipments of milk to pool
the milk of its member producers.
Proponent requested that evidence of
marketing conditions that was presented
at the hearing serve as a basis for any
suspension action that the cooperative
found necessary to request.

Testimony presented at the hearing
indicated that changes in the market's
supply-demand situation would make it
impossible for UDA to continue to
qualify its manufacturing plant as a pool
plant under the current provisions of the
order. Additional testimony indicated
that, although the milk of the
cooperative's member producers could
continue to be pooled without a
lowering of the pooling standards, costly
and inefficient changes in milk
movements would have to made in
order to do so.

Based on available information
concerning the market's supply
conditions, the continuation of the
suspension for the months of August and
September 1983 is warranted. The
suspension will accommodate the
pooling and efficient handling of milk
supplies of the market pending a



33850

Federal Register / Vol. 48, No. 144 / Tuesday, July 26, 1983 / Rules and Régﬁlationé

decision on whether the order should be
amended to lower the pooling standard
in the manner proposed. In the absence
of a suspension, costly and inefficient
movements of producer milk would have
to be make solely for the purpose of
pooling the milk of dairy farmers who
have historically supplied the fluid milk
needs of the market.

It is hereby found and determined that
thirty days' notice of the effective date
hereof is impractical, unnecessary and

_contrary to the public interest in that:

(a) This suspension is necessary to
reflect current marketing conditions and
to maintain orderly marketing
conditions in the marketing area in that
without the suspension costly and
inefficient movements of mitk would
have to be made solely for the purpose
of pooling the milk of dairy farmers who
have historically supplied the fluid milk
needs of the market.

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

{c) The marketing problems that
provide the basis for this suspension
action were fully reviewed at a public
hearing held on November 9-10, 1982,
where all interestad parties had an
opportunity to be heard on this matter.

Therefore, good cause exists for
making this order effective upon
publication in the Federal Register.

List of Subjects in 7 CFR Part 1131

Milk marketing orders, Milk, Dairy
* products.

PART 1131—{AMENDED]

§ 1131.7 [Amended]

It is therefore ordered, That the
aforesaid provisions in § 1131.7(c) of the
order are hereby suspended for the
months of August and September 1983.

Effective date: July 25, 1983.

(Sec. 1-18, 48 Stat. 31, as amended (7 U.S.C.
801-674))

Signed at Washington, D.C. on: July 21.

1983.

C. W. McMillan,

Assistant Secretary, Marketing and
Inspection Service.

{FR Doc. 83-20167 Filed 7-25-83: 8:45 am]
BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION :

10 CFR Parts 20 and 50

Licensee Event Report System

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Commission is amending
its regulations to require the reporting of
operational experience at nuclear power
plants by establishing the Licensee
Event Report (LER) system. The final
rule is needed to codify the LER
reporting requirements in order to
establish a single set of requirements
that apply to all operating nuclear
power plants. The final rule applies only
to licensees of commercial nuclear
power plants. The final rule will change
the requirements that define the events
and situations that must be reported,
and will define the information that
must be provided in each report.

EFFECTIVE DATE: January 1, 1984. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of January 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Frederick J. Hebdon, Chief, Program
Technology Branch, Office for Analysis
and Evaluation of Operational Data,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555; Telephone (301)
492-4480.

SUPPLEMENTARY INFORMATION:
1. Background

On May 6, 1982, the NRC published in
the Federal Register (47 FR 19543)* a
Notice of Proposed Rulemaking that
would modify and codify the existing
Licensee Event Report (LER) system.
Interested persons were invited to
submit written comments to the
Secretary of the Commission by July 6,
1982. Numerous comments were
received. After consideration of the
comments and other factors involved,
the Commission has amended the
proposed requirements published for
public comment by clarifying the scope
and content of the requirements,
particularly the criteria that define
which operational events must be
reported.

The majority of the comments on the
proposed rule: (1) Questioned the
meaning and intent of the criteria that
defined the events which must be
reported, (2) questioned the need for
reporting certain specific types of
events, and (3) questioned the need for
certain information that would be
required to be included in an LER.
Section III of this notice discusses the
comments in more detail.

' Copies of the documents are available for public
inspection and copying for a fee at the Public
Document Room at 1717 H Street NW, Washington,
D.C. .

I1. Rulemaking initiation

The Nuclear Plant Reliability Data
{NPRD) system is a voluntary program
for the reporting of reliability data by
nuclear power plant licensees. On
January 30, 1980 (45 FR 6793),' the NRC
published an Advance Notice of
Proposed Rulemaking that described the
NPRD system and invited public
comment on an NRC plan to make it
mandatory. Forty-four letters were
received in response to the advanced
notice. These comments generally
opposed making the NPRD system
mandatory on the grounds that reporting
of reliability data should not be made a
regulatory requirement.

In December 1980, the Commission
decided that the requirements for
reporting of operational experience data
needed major revision and approved the
development of an Integrated
Operational Experience Reporting
(IOER) system. The FOER system would
have combined, modified, and made
mandatory the existing Licensee Event
Report (LER) system and the NPRD
system. SECY 80-507 discusses the
10ER system.

As a result of the Commission’s
approval of the concept of an IOER
system, the NRC published another
advance notice on January 15, 1981 (46
FR 3541). This advance notice explained
why the NRC needed operational
experience data and described the
deficiencies in the existing LER and
NPRD systems.

On June 8, 1981, the Institute of
Nuclear Power Operations (INPO)
announced that because of its role as an -
active user of NPRDs data it would
assume responsibility for management
and funding of the NPRD system.
Further, INPO decided to develop
criteria that would be used in its
management audits of member utilities
to assess the adequacy of participation
in the NPRD system.

The two principal deficiencies that
had previously made the NPRD system
an inadequate source of reliability data
were the inability of its committee
management structure to provide the
necessary technical direction and a low
level of participation by the utilities. The
commitments and actions by INPO
provided a basis for confidence that
these two deficiencies would be
corrected. For example, centralizing the
management and funding of NPRDS
within INPO should overcome the
previous difficulties associated with
management by a committee and
funding from several independent
organizations. Further, with INPO
focusing upon a utility’s participation in
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NPRDS as a specific evaluation
parameter during routine management
and plant audit activities, the level of
utility participation, and therefore, the
quality and quantity of NPRDS data,
should significantly increase. However,
the Commission will continue to have an
active role in NPRDS by participating in
an NPRDS User's Group, by periodically
assessing the quality and quantity of
information available from NPRDS, and
by auditing the timely availability of the
information to the NRC.

Since there was a likelihood that
NPRDS under INPO direction would
meet the NRC's need for reliability data,
it was no longer necessary to proceed
with the IOERS. Hence, the collection of
detailed technical descriptions of
significant events could be addressed in
a separate rulemaking to modify and
codify the existing LER reporting
requirements. See SECY 81-494 for
additional details concerning IOERS.

However, the Commission wishes to
make it explicitly clear that it is relaxing
the reporting requirements with the
expectation that sufficient utility
participation, cooperation, and support
of the NPRDsystem will be forthcoming.
If the NPRD system does not become
operational at a satisfactory level in a
reasonable time, remedial action by the
Commission in the form of additional
rulemaking may become necessary.

On October 6, 1981, the NRC
published an advanced notice (46 FR
49134) that deferred development of the
I0OER system and sought public
comment on the scope and content of
the LER system. Six comment letters
were received in response to this
ANPRM. All of the comments received
were reviewed by the staff and were
considered in the development of the
proposed LER rule. See SECY 82-3 ! for
additional details.

This rule identifies the types of
reactor events and problems that are

" believed to be significant and useful to
the NRC in its effort to identify and
resolve threats to public safety. It is
designed to provide the information
necessary for engineering studies of
operational anomalies and trends and
patterns analysis of operational
occurrences. The same information can
also be used for other analytic
procedures that will aid in identifying
accident precursors.

The Commission believes that the
NRC should continue to seek an
improved operational data system that
will maximize the value of operational
data. The system should encompass and
integrate operational data of events and
problem sequences identified in this
rule, NPRDS data, and such other
information as is required for a

comprehensive integrated analytically-
versatile system.

The Brookhaven Study, published as
BNL/NUREG 51609, NUREG/CR 3208,
discusses data collection and storage
procedures to support multivariate,
multicase analysis. While the range of
reactor configurations in the U.S.
nuclear industry presents some
methodological and interpretative
problems, these difficulties should not
be insurmountable. The Commission
believes that the NRC should have as a
specific objective the development,
demonstration, and implementation of
an integrated system for collecting and
analyzing operational data that will
employ the predictive and analytical
potential of multicase, multivariate -
analyses. Accordingly, the staff has
been directed to undertake the work
necessary to develop and demonstrate
such a cost-effective integrated system
of operational data collection and
analyses. -

If the design of the system
demonstrates that such a system is
feasible and cost-effective, development
of the system to the point of initiating
rule should be completed by July 1986.

. Analysis of Comments

The Commission received forty-seven
(47} letters commenting on the proposed
rule. Copies of those letters and a
detailed analysis of the comments are
available for public inspection and
copying for a fee at the NRC Public
Document Room at 1717 H Street, NW,,
Washington, D.C. A number of the more
substantive issues are discussed below.

Licensee Resources

Of particular concern to the
Commission was the impact that the
proposed rule would have on the
resources used by licensees to prepare
LERs. The Commission's goal was to
assure that the scope of the rule would
not increase the overall level of effort
above that currently required to comply
with the existing LER requirements.
Thirty letters of the 47 received
contained comments on the overall
acceptability of the proposed rule or
commented directly on the question of
scope and/or resources associated with
the proposed rule. The views of the
commenters can be characterized as
follows:

1. Five commenters felt that the scope
and level of effort would be greatly
expanded by the proposed rule.
Estimates included an increase of 100
man-years for the entire industry, an
increase of three times the current effort,
and an increase of $100,000 and 2 man-
years annually for each plant.

2. Four commenters felt that the level
of effort would be increased but not
significantly.

3. One commenter felt that the
proposed rule would have a minimal ~
effect on the level of effort required.

4, Two commenters felt that the
proposed rule would significantly reduce
the number of LERs filed.

5. Thirteen commenters endorsed the
objective of improving LER reporting but
felt that changes in the proposed rule
were needed. These commenters did not
directly address the resource issue.

6. Five commenters endorsed the
proposed rule and/or felt that it was a
significant improvement over the
existing reporting requirements.

Based on these comments and its own
assessment of the impact of this rule, the
Commission has concluded that the
impact of this rule will be no greater
than the impact of the existing LER
requirements, and this rule will not
place an unacceptable burden on the
affected licensees.

Relationship Between the LER Rule
(§ 50.73) and the Immediate Notification
Rule (§50.72)

As a parallel activity to the
preparation of § 50.73, the Commission
is amending its regulations (§ 50.72)
which require that licensees for nuclear
power plants notify the NRC Operations
Center of significant events that occur at
their plants. On December 21, 1981, the
Commission published in the Federal
Register a proposed rule (46 FR 61894)
that described the planned changes in
§ 50.72.

The Federal Register notice
accompanying the proposed LER rule
(i.e., § 50.73) stated that additional
changes anticipated to § 50.72 would be
made but they would be “* * * largely
administrative and the revised § 50.72
would not be significantly modified nor
would it be published again for public
comment.” Several commenters
disagreed with this conclusion.

The commenters did, however, agree
with the Commission's position that
inconsistencies and overlapping
requirements between the two rules
need to be eliminated.

The Commission has carefully
reviewed the proposed requirements in
the LER and Immediate Notification

. rules and has concluded that although

changes to both have been made
(largely in response to public comments)
to clarify the intent of the rules, the
original intent and scope have not been
significantly changed. Therefore, the
Commission has concluded that these
two rules need not be published again_
for public comment. '
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Engineering Judgment

In the Federal Register notice that
accompanied the proposed rule, the
Commission stated that licensee’s
engineering judgment may be used to
decide if an event is reportable. Several
commenters expressed the belief that
some wording should be added to the
rule of reflect that the NRC will also use
judgment in enforcement of this
regulation where the licensee is
requested to use engineering judgment.

The Commission believes that the LER
rule adequately discusses the need for
and application of the concept of
“engineering judgment.” The concept
itself includes the recognition of the
existence of a reasonable range of
interpretation regarding this rule, and
consequently the Commission
recognizes and hereby acknowledges
the need for flexibility in enforcement
actions associated with this rule. The
Commission believes that this concept is
sufficiently clear and that additional
explicit guidance is not necessary.

Reporting Schedule

In the Federal Register notice that
accompanied the proposed rule, the
Commission stated that it had not yet
decided if the reports should be
submitted in fifteen days or thirty days
following discovery of a reportable
event. Many commenters stated that the
time frame for reporting LERs should not
be less than thirty days after the
discovery of a reportable event.

One commenter estimated the impact
of a requirement to submit a report
sooner than 30 days following discavery
of a reportable event would be an
increase of approximately 40 man years
per year for the currently operating
plants. In addition the commenter
estimated that if a summary report were
also required the reporting burden
would increase an additional 12 man
years for the currently operating plants.

In response to these comments, the
Commission has decided to require that
LERs be submitted within 30 days of
discovery of a reportable event or
situation. :

Reporting of Reactor Trips

Section 50.73(a)(1) of the proposed
rule (8 50.73(a)(2)(iv) of the final rule)
required reporting of any event which
results in an unplanned manual or
automatic actuation of any Engineered
Safety Feature (ESF) including the
Reactor Protection System (RPS). Many
commenters agreed that these events
should be trended and analyzed, but
disagreed that they deserve to be
singled out as events of special
significance (i e., events reportable as

LERs). They noted that reports of RPS
actuations are already reported to the
NRC in the Monthly Operating Status
Report, as well as telephoned to the
NRC Operations Center.

In addition, the Institute of Nuclear
Power Operations (INPO) analyzed the
frequency of reactor scrams during a
one-month period. This analysis
indicated that an average of 55 reactor
trips would be reportable each month
under the proposed rule. INPO equated
this to 660 additional LERs per year for
all currently operating plants, or
approximately 32 man-years of
additional effort for all the currently
operating plants based upon the
assumption that each LER requires 100
man-hours of effort to prepare and
analyze. .

The Commission still believes that
ESF actuations, including reactor trips,
frequently are associated with
significant plant transients and are
indicative of events that are of safety
significance. In addition, if the ESFs are
being challenged during routine
transients, that fact is of safety
significance and should be reported.

In addition, the Commission does not
agree with the estimate that each LER
submitted for a routine reactor trip
would require, on the average, 100 man-
hours to prepare and analyze. Licensees
are already required to make internal
evaluation of and document significant
events, including reactor trips.
Therefore, the incremental impact of
preparing and analyzing the LER should

be significantly less than 100-man hours.

In addition, the actual increase in
burden would be offset by reductions in
the burden of reporting less significant
events that would no longer be
reportable.

Coordination With Other Reporting
Requirements

Several commenters noted that the
proposed rule did not appear to be
coordinated with other existing
reporting requirements, and that
duplication of licensee effort might
result. They recommended that LER
reporting be consolidated to eliminate
potential duplication of other existing
reporting requirements.

The Commission has reviewed
existing NRC reporting requirements
{e.g., 10 CFR Parts 20 and 21, § 50.55(e),
§ 50.72, § 50.73, § 73.71, and NUREG-
0654) and has attempted, to the extent
practicable, to eliminate redundant
reporting and to ensure that the various
reporting requirements are consistent.
Many of the changes in the final LER
rule are as a result of this effort. These
changes resulted in extensive revisions
in the wording of criteria contained in

this rule, but did not change the original
scope of intent of the requirements. In
addition, in order to make the
requirements in §§ 50.72 and 50.73 more
compatible, the order (i.e., numbering) of
the criteria in § 50.73 has been changed.
The changes are noted in the discussion
of each paragraph below.

Finally, conforming amendments are
being made to various sections of Parts
20 and 50 in order to reduce the
redundancy in reporting requirements
that apply to operating nuclear power
plants. In general, these amendments
will require that:

1. Licensees that have an Emergency
Notification System {ENS) make the
reports required by the subject sections
via the ENS. All other licensees will
continue to make the reports to the
Administrator of the appropriate NRC
Regional Office.

2. Written reports required by the
subject sections be submitted to the
NRC Document Control Desk in
Washington, D.C., with a copy to the
appropriate Regional Offices.

3. Holders of licenses to operate a
nuclear power plant submit the written
reports required by the subject sections
in accordance with the procedures
described in § 50.73(b).

The criteria contained in the subject
sections which define a reportable event
have not been modified.

Similar changes are also planned as
part of curent activities to make more
substantive changes to Part 21,

§ 50.55(e), and § 73.71.

Nonconservative Interdependence

Several commenters expressed
difficulty in understanding the meaning
of the phrase “nonconservative
interdependence” as used in the
proposed § 50.73(a)(3). The wording of
§ 50.73(a)(3) (§ 50.73(a)(2)(vii) of this
final rule) has been changed to eliminate
the phrase *non conservative
interdependence” by specifically
defining the types of events that should
be reported. The revised paragraph does
not, however, change the intent of the
original paragraph.

Sabotage and Threats of Violence

Several commenters noted that the
security-related reporting requirements
of § 50.73(a)(6) (§ 50.73(a)(2)(iii) of this
final rule)) were already contained in
greater detail in 10 CFR 73.71. For
instance, § 73.71 requires an act of
sabotage to be reported immediately,
followed by a written report within 15
days. The proposed rule would have
required an LER to be filed within 30
days. Although distribution of reports is
somewhat different, redundant reporting
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would have occurred. The commenters
recommended that the Commission
ensure consistency between §§ 50.73
and 73.71.

In response to these comments the
Commission has deleted the reporting of
sabotage and threats of violence from
§ 50.73 because these situations are
adequately covered by the reporting
requirements contained in § 73.71.

Evacuation of Rooms or Buildings

Many commenters stated that the
reporting of in-plant releases of
radioactivity that require evacuation of
individual rooms (§ 50.73{a)(7) in the
proposed rule or (§ 50.73(a)(2)(x) of this
final rule) was inconsistent with the
general thrust of the rule to require
reporting of significant events. They
noted that minor spills, small gaseous
waste releases, or the disturbance of
contaminated particulate matter (e.g.,
dust) may all require the temporary
evacuation of individual rooms until the
airborne concentrations decrease or
until respiratory protection devices are
utilized. They noted that these events
are fairly common and should not be
reportable unless the required
evacuation affects the entire facility or a
major portion thereof.

In response to these comments the
wording of this criterion (§ 50.73(a)(2)(x)
in the final rule) has been changed to
significantly narrow the scope of the
criterion to include only those events
which significantly hamper the ability of
site personnel to perform safety-related
activities (e.g., evacuation of the main
control room).

Energy Industry Identification System

Many commenters noted that the
requirement to report the Energy
Industry Identification System (EIIS}
component function identifier and
system name of each component or
system referred to in the LER
description would be a significant
burden on the licensee.

They suggested instead that the
NPRDS component identifiers be used in
place of the EIIS component identifiers
which are not yet widely used by the
industry.

The Commission continues to believe
that EIIS system names and component
function identifiers are needed in order
that LERs from different plants can be
compared. We do not, however, suggest
that the EIIS identifiers be used
throughout the plant, but only that they
be added to the LER as it is written. A
simple, inexpensive table could be used
to translate plant identifiers into
equivalent EIIS identifiers.

The Commission considered the
system and component identifiers used

in NPRDS as an alternative. It is our
understanding, however, the NPRDS will
soon adopt the EIIS system titles, so a
distinction should no longer exist. In
addition, LERs frequently include
systems that are not included in the
scope of NPRDS (i.e., an NPRDS system
identification does not exist) while EIIS,
on the other hand, includes all of the
systems commonly found in commercial
nuclear power plants. Further, NPRDS
includes only 39 component identifiers
(e.g., valve, pump). The Commission

-believes that this limited number does

not provide a sufficiently detailed
description of the component function
involved.

Function of Failed Components and
Status of Redundant Components

Many commenters said that
information required in (§ 50.73(b)(2) (vi)
and (vii) of the proposed rule should not
be a requirement in the LER. They
argued that this information is readily
available in documents previously
submitted to the NRC by licensees and
are available for reference.

The final rule (§ 50.73(b){2)(i)(G)) has
been modified to narrow the scope of
the information requested by the
Commission.

While this general information may be
available in licensee documents
previously submitted to the NRC, the
Commission believes that a general
understanding of the event and its
significance should be possible without
reference to additional documentation
which may not be readily or widely
available, particularly to the public.

The Commission continues to believe
that the licensee should prepare an LER
in sufficient depth so that
knowledgeable readers who are
conversant with the design of
commercial nuclear power plants, but
are not familiar with the details of a
particular plant, can understand the
general characteristics of the event (e.g.,
the cause, the significance, the
corrective action). As suggested by the
commenters, more detailed information
to support engineering evaluations and
case studies will be obtained, as
needed, directly from the previously
submitted licensee documents.

Engineering Evaluations

The overview discussion of the
proposed rule contains the following
statement: “If the NRC staff decides that
the event was especially significant
from the standpoint of safety, the staff
may request that the licensee perform
an engineering evaluation of the event
and describe the results of that
evaluation.”

Several commenters argued that the
inclusion of the requirement that the
licensee perform an engineering
evaluation of certain events at the staff's
request appeared unjustified and would
add substantially to the burden of
reporting. They argued that the licensee
should be required to submit only the
specific additional information required
for the necessary engineering evaluation
rather than to perform the evaluation.

The rule has been modified to require
only the submittal of any necessary
additional information requested by the
Commission in writing.

IV. Specific Findings
Overview of the LER System

When this final LER rule becomes
effective, the LER will be a detailed
narrative description of potentially
significant safety events. By describing
in detail the event and the planned
corrective action, it will provide the
basis for the careful study of events or
conditions that might lead to serious
accidents. If the NRC staff decides that
the event was especially significant
from the standpoint of safety, the staff
may request that the licensee provide
additional information and data
associated with the event.

The licensee will prepare an LER for
those events or conditions that meet one
or more of the criteria contained in
§ 50.73(a). The criteria are based
primarily on the nature, course, and
consequences of the event. Therefore,
the final LER rule requires that events
which meet the criteria are to be
reported regardless of the plant
operating mode or power level, and
regardless of the safety significance of
the components, systems, or structures
involved. In trying to develop criteria for
the identification of events reportable as
LERs, the Commission has concentrated
on the potential consequences of the
event as the measure of significance.
Therefore, the reporting criteria, in
general, do not specifically address
classes of initiating events or causes of
the event. For example, there is no
requirement that all personnel errors be
reported. However, many reportable
events will involve or have been
initiated by personnel errors.

Finally, it should be noted that
licensees are permitted and encouraged
to report any event that does not meet
the criteria contained in § 50.73(a), if the
licensee believes that the event might be
of safety significance, or of generic
interest or concern. Reporting
requirements aside, assurance of safe
operation of all plants depends on
accurate and complete reporting by each
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licensee of all events having potential
safety significance.

Paragraph-by-Paragraph Explanation of
the LER Rule

The significant provisions of the final
LER rule are explained below. The
explanation follows the order in the
proposed rule.

Paragraph 50.73(a)(2)(iv) (proposed
paragraph 50.73(a)(1)) requires reporting
of: “Any event or condition that resulted
in manual or automatic actuation of any
Engineered Safety Feature (ESF),
including the Reactor Protection System
(RPS). However, actuation of an ESF,
including the RPS, that resulted from
and was part of the preplanned
sequence during testing or reactor
operation need not be reported.”

This paragraph requires events to be
reported whenever an ESF actuates
either manually or automatically,
regardless of plant status. It is based on
the premise that the ESFs are provided
to mitigate the consequences of a
significant event and, therefore: (1) They
should work properly when called upon,
and (2) they should not be challenged
frequently or unnecessarily. The
Commission is interested both in events
where an ESF was needed to mitigate
the consequences (whether or not the
equipment performed properly) and
events where an ESF operated
unnecessarily.

“Actuation” of multichannel ESF
Actuation Systems is defined as
actuation of enough channels to
complete the minimum actuation logic
(i.e., activation of sufficient channels to
cause activation of the ESF Actuation
System). Therefore, single channel
actuations, whether caused by failures
or otherwise, are not reportable if they
do not complete the minimum actuation
logic.

Operation of an ESF as part of a
planned operational procedure or test
(e.g., startup testing) need not be
reported. However, if during the planned
operating procedure or test, the ESF
actuates in a way that is not part of the
planned procedure, that actuation must
be reported. For example, if the normal
reactor shutdown procedure requires
that the control rods be inserted by a
manual reactor trip, the reactor trip need
not be reported. However, if conditions
develop during the shutdown that

require an automatic reactor trip, such a -

reactor trip must be reported.

The fact that the safety analysis
assumes that an ESF will actuate
automatically during certain plant
conditions does not eliminate the need
to report that actuation. Actuations that
need not be reported are those initiated
for reasons other than to mitigate the

consequences of an event (e.g., at the
discretion of the licensee as part of a
planned procedure or evolution).

Sections 50.73(a)(2) (v) and (vi}
{proposed § 50.73(a)(2)) require reporting
of:

* * * * *

(v) Any event or condition that alone could
have prevented the fulfillment of the safety
function of structures or systems that are
needed to:

(A) Shut down the reactor and maintain it
in a safe shutdown condition;

{B) Remove residual heat;

(C) Control the release of radioactive
material; or

(D) Mitigate the consequences of an
accident. :

(vi) Events covered in paragraph (a}(2)(v)
of this scction may include one or more
personnel errors, equipment failures, and/or
discovery of design, analysis, fabrication,
construction, and/or procedural
inadequacies. However, individual
component failures need not be reported
pursuant to this paragraph if redundant
equipment in the same system was operable
and available to perform the required safety
function.

The wording of this paragraph has
been changed from the proposed rule to
make it easier to read. The intent and
scope of the paragraph have not been
changed.

The intent of this paragraph is to
capture those events where there would
have been a failure of a safety system to
properly complete a safety function,
regardless of when the failures were
discovered or whether the system was
needed at the time.

This paragraph is also based on the
assumption that safety-related systems
and structures are intended to mitigate
the consequences of an accident. While
§ 50.73(a)(2)(iv) of this final rule applies
to actual actuations of an ESF,

§ 50.73(a}(2)(v) of this final rule covers
an event or condition where redundant
structures, components, or trains of a
safety system could have failed to
perform their intended function because
of: one or more personnel errors,
including procedure violations;
equipment failures; or design, analysis,
fabrication, construction, or procedural
deficiencies. The event must be reported
regardless of the situation or condition
that caused the structure or systems to
be unavailable, and regardless of
whether or not an alternate safety
system could have been used to perform
the safety function (e.g., High Pressure
Core Cooling failed, but feed-and-bleed
or Low Pressure Core Cooling were
available to provide the safety function
of core cooling). )

The applicability of this paragraph
includes those safety systems designed
to mitigate the consequences of an

accident {e.g., containment isolation,

emergency filtration). Hence, minor
operational events involving a specific
component such as valve packing leaks,
which could be considerd a lack of
control of radioactive material, should
not be reported under this paragraph.
System leaks or other similar events
may, however, be reportable under other
paragraphs.

It should be noted that there are a
limited number of single-train systems
that perform safety functions (e.g., the
High Pressure Coolant Injection System
in BWRs). For such systems, loss of the
single train would prevent the
fulfillment of the safety function of that
system and, therefore, must be reported
even though the plant Technical
Specifications may allow such a
condition to exist for a specified limited
length of time.

It should also be noted that, if a
potentially serious human error is made
that could have prevented fulfillment of
a safety function, but recovery factors
resulted in the error being corrected, the
error is still reportable.

The Commission recognizes that the
application of this and other paragraphs
of this section involves the use of
engineering judgment on the part of
licensees. In this case, a technical
judgment must be made whether a
failure or operator action that did
actually disable one train of a safety
system, could have, but did not, affect a
redundant train within the ESF system.
If so, this would constitute an event that
“could have prevented” the fulfillment
of a safety function, and, accordingly,
must be reported.

If a component fails by an apparently
random mechanism it may or may not
be reportable if the functionally
redundant component could fail by the
same mechanism. Reporting is required
if the failure constitutes a condition
where there is reasonable doubt that the
functionally redundant train or channel
would remain operational until it
completed its safety function or is
repaired. For example, if a pump in one
train of an ESF system fails because of
improper lubrication, and engineering
judgment indicates that there is a
reasonable expectation that the
functionally redundant pump in the
other train, which was also improperly
lubricated, would have also failed
before it completed its safety function,
then the actual failure is reportable and
the potential failure of the functionally
redundant pump must be discussed in
the LER.

For safety systems that include three
or more trains, the failure of two or more
trains should be reported if, in the
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judgement of the licensee, the functional
capability of the overall system was
jeopardized.

Interaction between systems,
particularly a safety system and a non-
safety system, is also included in this
criterion. For example, the Commission
is increasingly concerned about the
effect of a loss or degradation of what
had been assumed to be non-essential
inputs to safety systems. Therefore, this
paragraph also includes those cases
where a service (e.g., heating,
ventilation, and cooling) or input (e.g..
compressed air) which is necessary for
reliable or long-term operation of a
safety system is lost or degraded. Such
loss or degradation is reportable if the
proper fulfillment of the safety function
is not cannot be assured. Failures that
affect inputs or services to systems that
have no safety function need not be
reported. ’ *

Finally the Commission recognizes
that the licensee may also use
engineering judgment to decide when
personnel actions could have prevented
fulfillment of a safety function. For
example, when an individual improperly
operates or maintains a component, he
might conceivably have made the same
error for all of the functionally
redundant components (e.g., if he
incorrectly calibrates one bistable
amplifier in the Reactor Protection
System, he could conceivably
incorrectly calibrate all bistable
amplifiers). However, for an event to be
reportable it is necessary that the
actions actually affect or involve
components in more than one train or
channel of a safety system, and the
result of the actions must be undesirable
from the perspective of protecting the
health and safety of the public. The
components can be functionally
redundant (e.g., two pumps in different
trains} or not functionally redundant
(e.g.. the operator correctly stops a pump
in Train “A" and, instead of shutting the
pump discharge valve in Train “A,” he
mistakenly shuts the pump discharge
valve in Train “B").

Section 50.73(a)(2)(vii) (proposed
§ 50.73(a)(3)) requires the reporting of:
“Any event where a single cause or
condition caused at least one
independent train or channel to become
inoperable in multiple systems or two
independent trains channels or to
become inoperable in a system designed
to:

(A) Shut down the reactor and
maintain it in a safe shutdown
condition,

(B) Remove residual heat,

(C) Control the release of radioactive
material; or

(D) Mitigate the consequences of an
accident.”

This paragraph has been changed to
clarify the intent of the phrase
*nonconservative interdependence.”
Numerous comment letters expressed
difficulty in understanding what this
phrase meant; so the paragraph has
been changed to be more specific. The
new paragraph is narrower in scope
than the original paragraph because the
term is specifically defined, but the
basic intent is the same. ‘

This paragraph requires those events
to be reported where a single cause
produced a component or group of
components to become inoperable in
redundant or independent portions (i.e.,
trains or channels) of one or more
systems having a safety function. These
events can identify previously
unrecognized common cause failures
and systems interactions. Such failures
can be simultaneous failures which
occur because of a single initiating
cause (i.é., the single cause or
mechanism serves as a common input to
the failures); or the failures can be
sequential {i.e., cascade failures), such
as the case where a single component
failure results in the failure of one or
more additional components.

To be reportable, however, the event
or failure must result in or involve the
failure of independent portions of more
than one train or channel in the same or
different systems. For example, if a
cause or condition caused components
in Train “A” and “B” of a single system
to become inoperable, even if additional
trains (e.g., Train “C") were still
available, the event must be reported. In
addition, if the cause or condition
caused components in Train “A” of one
system and in Train *B” of another
system (i.e., a train that is agsumed in
the safety analysis to be independent) to
become inoperable, the event must be -~
reported. However, if a cause or
condition caused components in Train
“A" of one system and Train A" of’
another system (i.e., trains that are not
assumed in the safety analysis to be
independent), the event need not be
reported unless it meets one or more of
the other criteria in this section.

In addition, this paragraph does not
include those cases where one train of a
system or a component was removed
from service as part of a planned
evolution, in accordance with an
approved procedure, and in accordance
with the plant’s Technical
Specifications. For example, if the
licensee removes part of a system from
service to perform maintenance, and the
Technical Specifications permit the
resulting configuration, and the system
or component is returned to service

within the time limit specified in the
Technical Specifications, the action
need not be reported under this
paragraph. However, if, while the train
or component is out of service, the
licensee identifies a condition that could
have prevented the whole system from
performing its intended function (e.g.,
the licensee finds a set of relays that is
wired incorrectly), that condition must
be reported.

Section 50.73(a){2)(i) (proposed
§ 50.73(a)(4)) requires reporting of:

“(A) The completion of any nuclear

" plant shutdown required by the plant's

Technical Specifications; or

*“(B) Any operation prohibited by the
plant's Technical Specifications; or

*(C) Any deviation from the plant's
Technical Specifications authorized
pursuant to § 50.54(x) of this part.”

This paragraph has been reworded to
more clearly define the events that must
be reported. In addition, the scope has
been changed to require the reporting of
events or conditions “prohibited by the
plant’s Technical Specifications” rather
than events where “a plant Technical
Specification Action Statement is not
met.” This change accommodates plants
that do not have requirements that are
specifically defined as Action
Statements.

This paragraph now requires events to
be reported where the licensee is
required to shut down the plant because
the requirements of the Technical
Specifications were not met. For the
purpose of this paragraph, “shutdown”
is defined as the point in time where the
Technical Specifications require that the
plant be in the first shutdown condition
required by a Limiting Condition for
Operation (e.g., hot standby (Mode 3) for
PWRs with the Standard Technical
Specifications). If the condition is
corrected before the time limit for being
shut down (i.e., before completion of the
shutdown), the event need not be
reported.

In addition, if a condition that was
prohibited by the Technical
Specifications existed for a period of
time longer than that permitted by the
Technical Specifications, it must be
reported even if the condition was not
discovered until after the allowable time
had elapsed and the condition was
rectified immediately after discovery.

Section 50.73(a}(2)(ii) (proposed
§ 50.73(a)(5)) requires reporting of: “Any
event or condition that resulted in the
condition of the nuclear power plant,
including its principal safety barriers,
being seriously degraded, or that
resulted in the nuclear power plant
being:
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*(A} In an unanalyzed condition that
significantly compromised plant safety;
“(B) In a condition that was outside

the design basis of the plant; or

“(C) In a condition not covered by the
plant's operating and emergency
procedures.”

This paragraph requires events to be
reported where the plant, including its
principal safety barriers, was seriously
degraded or in an unanalyzed condition.

For example, small voids in systems
designed to remove heat from the -
reactor core which have been previously
shown through analysis not to be safety
significant need not be reported.
However, the accumulation of voids that
could inhibit the ability to adequately
remove heat from the reactor core,
particularly under natural circulation
conditions, would constitute an
unanalyzed condition and must be
reported. In addition, voiding in
instrument lines that results in an
erroneous indication causing the
operator to significantly misunderstand
the true condition of the plant is also an
unanalyzed condition and must be
reported.

The Commission recognizes that the
licensee may use engineering judgment
and experience to determine whether an
unanalyzed condition existed. It is not
intended that this paragraph apply to
minor variations in individual
parameters, or to problems concerning
single pieces of equipment. For example,
at any time, one or more safety-related
components may be out of service due
to testing, maintenance, or a fault that
has not yet been repaired. Any trivial
single failure or minor error in
performing surveillance tests could
produce a situation in which two or
more often unrelated, safety-related
components are out-of-service.
Technically, this is an unanalyzed
condition. However, these events should
be reported only if they involve
functionally related components or if
they significantly compromise plant
safety.

Finally, this paragraph also includes
material (e.g., metallurgical, chemical)
problems that cause abnormal
degradation of the principal safety
barriers (i.e., the fuel cladding, reactor
coolant system pressure boundary, or
the containment).

Additional examples of situations
included in this paragraph are:

(a) Fuel cladding failures in the
reactor or in the storage pool, that

_ exceed expected values, that are unique
or widespread, or that resulted from
unexpected factors.

(b) Reactor coolant radioactivity
levels that exceeded Technical
Specification limits for iodine spikes or,

radioactivity levels at a BWR air ejector
monitor that exceeded the Technical
Specification limits.

(c) Cracks and breaks in piping, the
reactor vessel, or major components in
the primary coolant circuit that have
safety relevance (steam generators,
reactor coolant pumps, valves, etc.)

(d) Significant welding or material
defects in the primary coolant system.

(e) Serious temperature or pressure
transients (e.g., transients that violate
the plant's Technical Specifications).

(f) Loss of relief and/or safety valve
operability during test or operation
(such that the number of operable
valves or man-way closures is less than
required by the Technical
Specifications).

(g) Loss of containment function or
integrity (e.g., containment leakage rates
exceeding the authorized limits}.

Section 50.73(a)(2)(iii) (proposed
§ 50.73(a)(6)) requires reporting of: “Any
natural phenomenon or other external
condition that posed an actual threat to
the safety of the nuclear power plant or
significantly hampered site personnel in
the performance of duties necessary for
the safe operation of the nuclear power
plant.”

This paragraph has been reworded to
make it clear that it applies only to acts
of nature (e.g., tornadoes) and external
hazards (e.g., railroad tank car
explosion). References to acts of
sabotage have been removed because
they are covered by § 73.71. In addition,
threats to personnel from internal
hazards (e.g., radioactivity releases) are
now covered by a separate paragraph
(8 50.73(a)(2)(x)).

This paragraph requires those events
to be reported where there is an actual
threat to the plant from an external
condition or natural phenomenon, and
where the threat or damage challenges
the ability of the plant to continue to
operate in a safe manner (including the
orderly shutdown and maintenance of
shutdown conditions). :

The licensee is to decide if a
phenomenon or condition actually
threatened the plant. For example, a
minor brush fire in a remote area of the
site that was quickly controlled by fire
fighting personnel and, as a result, did
not present a threat to the plant need
not be reported. However, a major forest
fire, large-scale flood, or major
earthquake that presents a clear threat
to the plant must be reported. Industrial
or transportation accidents that
occurred near the site and created a
plant safety concern must also be
reported.

Section 50.73(a){2)(x) (proposed
§ 50.73(a)(7)) requires reporting of: “Any
event that posed an actual threat to the

safety of the nuclear power plant or
significantly hampered site personnel in
the performance of duties necessary for
the safe operation of the nuclear power
plant including fires, toxic gas releases,
or radioactive releases.”

This paragraph has been reworded to
include physical hazards (internal to the
plant) to personnel (e.g., electrical fires).
In addition, in response to numerous
comments, the scope has been narrowed
so that the hazard must hamper the
ability of site personnel to perform
safety-related activities affecting plant
safety.

In-plant releases must be reported if
they require evacuation of rooms or
buildings containing systems important
to safety and, as a result, the ability of
the operators to perform necessary
safety functioris is significantly
hampered. Precautionary evacuations of
rooms and buildings that subsequent
evaluation determines were not required
need not be reported.

Proposed § 50.73(a)(8) was intended to
capture an event that involved a
controlled release of a significant
amount of radioactive material to offsite
areas. In addition, “significant” was
based on the plant’s Technical
Specification limits for the release of
radioactive material. However, this
section has been deleted because the
reporting of these events is already
required by § 50.73(a)(2)(i) and § 20.405.

Section 50.73(a)(2) (viii) and (ix)
{proposed § 50.73(a)(9)) require reporting
of:

* * * * *

{viii)(A) Any airborne radioactivity release
that exceeded 2 times the applicable
concentrations of the limits specified in Table
11 of Appendix B to Part 20 of this chapter in
unrestricted areas, when averaged over a
time period of one hour.

(B) Any liquid effluent release that
exceeded 2 times the limiting combined
Maximum Permissible Concentration (MPC)
{see Note 1 of Appendix B to Part 20 of this
chapter) at the point of entry into the
receiving water (i.e., unrestricted area) for all
radionuclides except tritium and dissolved
noble gases, when averaged over a time
period of one hour.

{(ix) Reports submitted to the Commission
in accordance with paragraph (a)(2)(viii) of
this section also meet the effluent release
reporting requirements of paragraph
20.405(a){5) of Part 20 of this chapter.

* * * *

Paragraph (viii} has been changed to
clarify the requirements to report
releases of radioactive material. The
paragraph is similar to § 20.405 but
places a lower threshold for reporting
events at commercial power reactors.
The lower threshold is based on the
significance of the breakdown of the
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licensee's program necessary to have a
release of this size, rather than on the -
significance of the impact of the actual
release. .

Reports of events covered by
§ 50.73(a)(2)(viii) are to be made in lieu
of reporting noble gas releases that
exceed 10 times the instantaneous
release rate, without averaging over a
time period, as implied by the
requirement of § 20.405(a)(5).

Paragraph 50.73(b) describes the
format and content of the LER. It
requires that the licensee prepare the
LER in sufficient depth so that
knowledgeable readers conversant with
the design of commercial nuclear power
plants, but not familiar with the details
of a particular plant, can understand the
complete event (i.e., the cause of the
event, the plant status before the event,
and the sequence of occurrences during
the event).

Paragraph 50.73(b)(1) requires that the
licensee provide a brief abstract
describing the major occurrences during
the event, including all actual
component or system failures that
contributed to the event, all relevant
operator errors or violations of
procedures, and any significant
corrective action taken or planned as a
result of the event. This paragraph is
needed to give LER data base users a
brief description of the event in order to
identify events of interest. -

Paragraph 50.73(b){2) requires that the
licensee include in the LER a clear,
specific narrative statement of exactly
what happened during the entire event
so that readers not familiar with the
details of a particular plant can
understand the event. The licensee
should emphasize how systems,
components, and operating personnel
performed. Specific hardware problems
should not be covered in excessive
detail. Characteristics of a plant that are
unique and that influenced the event
(favorably or unfavorably) must be
described. The narrative must also
describe the event from the perspective
of the operator (e.g., what the operator
saw, did, perceived, understocd, or
misunderstood).

Paragraph 50.73(b)(3) requires that the
LER include a summary assessment of
the actual and potential safety
consequences and implications of the
event. This assessment may be based on
the conditions existing at the time of the
event. The evaluation must be carried
out to the extent necessary to fully
assess the safety consequences and
safety margins associated with the
event. An assessment of the event under
alternative conditions must be included
if the incident would have been more
severe (e.g., the plant would have been

in a condition not analyzed in the Safety
Analysis Report) under reasonable and
credible alternative conditions, such as
power level or operating mode. For
example, if an event occurred while the
plant was at 15% power and the same
event could have occurred while the
plant was at 100% power, and, as a
result, the consequences would have
been considerably more serious, the
licensee must assess and report those
consequences.

Paragraph 50.73(b)(4) requires that the
licensee describe in the LER any
corrective actions planned as a result of
the event that are known at the time the
LER is submitted, including actions to
reduce the probability of similar events
occurring in the future, After the initial
LER is submitted only substantial
changes in the corrective action need be
reported as a supplemental LER.

Paragraph 50.73(c) authorizes the NRC
staff to require the licensee to submit
specific supplemental information
beyond that required by § 50.73(b). Such
information may be required if the staff
finds that supplemental material is
necessary for complete understanding of
an unusually complex or significant
event. Such requests for supplemental
information must be made in writing,
and the licensee must submit the
requested information as a supplement
to the initial LER within a time period
mutually agreed upon by the NRC staff
and the licensee.

Paragraph 50.73(f) gives the NRC's
Executive Director for Operations the
authority to grant case-by-case
exemptions to the reporting
requirements contained in the LER
system. This exemption could be used to
limit the collection of certain data in
those cases where full participation
would be unduly difficult because of a
plant’s unique design or circumstances.

Paragraph 50.73(g) states that the
reporting requirements contained in
§ 50.73 replace the reporting
requirements in all nuclear power plant
Technical Specifications that are
typically associated with Reportable
Occurrences.

The reporting requirements
superseded by § 50.73 are those
contained in the Technical Specification
sections that are usually titled “Prompt
Notification with Written Followup"”
{Section 6.9.1.8) and “Thirty Day Written
Reports” (Section 6.9.1.9). The reporting
requirements that have been superseded
are also described in Regulatory Guide
1.16, Revision 4, “Reporting of Operating
Information-Appendix A Technical
Specification,” Paragraph 2, “Reportable
Occurrences.” The special report
typically described in Section 6.9.2

“Special Reports” of the Technical
Specifications are still required.

V. Regulatory Analysis

The Commission has prepared a
regulatory analysis for this final rule.
The analysis examines the costs and
benefits of the alternatives considered
by the Commission. A copy of the
regulatory analysis is available for
inspection and copying for a fee at the
NRC Public Document Room, 1717 H
Street, N.W., Washington, D.C. Single
copies of the analysis may be obtained
from Frederick J. Hebon, Chief, Program
Technology Branch, Office for Analysis
and Evaluation of Operational Data,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555; Telephone (301)
492-4480.

VI. Paperwork Reduction Act Statement

The Nuclear Regulatory Commission
has submitted this rule to the Office of
Management and Budget for such
review as may be appropriate under the
Paperwork Reduction Act, Pub. L. 96—
511. The date on which the reporting
requirements of this rule become
effective reflects inclusion of the 80-day
period which the Act allows for such
review.

VIIL Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 805(b),
the Commission hereby certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
affects electric utilities that are
dominant in their respective service
areas and that own and operate nuclear
utilization facilities licensed under
sections 103 and 104b of the Atomic
Energy Act of 1954, as amended. The
amendments clarify and modify
presently existing notification
requirements.

Accordingly, there is no new,
significant economic impact on these
licensees, nor do these licensees fall
within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the Small
Business Size Standards set out in
regulations issued by the Small Business
Administration at 13 CFR Part 121.

List of Subjects
10 CFR Part 20

Licensed material, Nuclear power
plants and reactors, Penalty, Reporting
and recordkeeping requirements.

10 CFR PARTS 50

Incorporation by reference, Antitrust,
Classified information, Fire protection,
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Intergovernmental relations, Nuclear
power plants and reactors, Penalty,
Radiation protection, Reporting and
recordkeeping requirements.

Under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, and 5 U.S.C. 552 and 553, the
following amendments to 10 CFR Parts
20 and 50 are published as a document
subject to codification.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 103, 104, 161, 182, 183, 186,
189, 68 Stat. 936, 837, 948, 953, 954, 955, 956, as
amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 22386,
2239, 2282); secs. 201, 202, 208, 88 Stat. 1242,
1244, 12486, as amended (42 U.S.C. 5841, 5842,
5848), unless otherwise noted.

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Sections 50.58, 50.91 and 50.92 also issued
under Pub. L. 97-415, 96 Stat. 2073 (42 US.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
954, as amended (42 U.S.C. 2234). Sections
50.100—50-102 also issued under sec. 186, 68
Stat. 955 (42 U.S.C. 2236).

For the purposes of sec. 223, 88 Stat. 858, as
amended (42 U.S.C. 2273), §§ 50.10 (a), (b),
and (c), 50.44, 50.48, 50.48, 50.54, and 50.80(a)
are issued under sec. 161b, 68 Stat. 948, as
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and .
(c) and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)}); and
§§ 50.55(e), 50.59(b), 50.70, 50.71, 50.72, and
50.78 are issued under sec. 1610, 68 Stat. 950,
as amended (42 U.S.C. 2201(0)).

2. A new § 50.73 is added to read as
follows:

§ 60.73 Licensee event report system.

(a) Reportable events. (1) The holder
of an operating license for a nuclear
power plant (licensee) shall submit a
Licensee Event Report (LER) for any
event of the type described in this
paragraph within 30 days after the
discovery of the event. Unless otherwise
specified in this section, the licensee
shall report an event regardless of the
plant mode or power level, and
regardless of the significance of the
structure, system, or component that
initiated the event.

(2} The licensee shall report:

(i)(A) The completion of any nuclear
plant shutdown required by the plant's
Technical Specifications; or

(B} Any operation or condition
prohibited by the plant's Technical
Specifications; or

(C) Any deviation from the plant's
Technical Specifications authorized
pursuant to § 50.54(x) of this part.

(ii) Any event or condition that
resulted in the condition of the nuclear
power plant, including its principal
safety barriers, being seriously
degraded, or that resulted in the nuclear
power plant being:

(A) In an unanalyzed condition that
significantly compromised plant safety;

(B) In a condition that was outside the
design basis of the plant; or

(C) In a condition not covered by the
plant’s operating and emergency
procedures.

(iii) Any natural phenomenon or other
external condition that posed an actual
threat to the safety of the nuclear power
plant or significantly hampered site
personnel in the performance of duties
necessary for the safe operation of the
nuclear power plant.

{(iv) Any event or condition that
resulted in manual or automatic
actuation of any Engineered Safety

Feature (ESF), including the Reactor
Protection System (RPS}. However,

actuation of an ESF, including the RPS,
that resulted from and was part of the
preplanned sequence during testing or

reactor operation need not be reported.

(v) Any event or condition that alone
could have prevented the fulfillment of
the safety function of structures or
systems that are needed to:

(A) Shut down the reactor and
maintain it'in a safe shutdown
condition;

(B) Remove residual heat;

(C).Control the release of radioactive

material; or

{D) Mitigate the consequences of an
accident.

{vi) Events covered in paragraph
(a)(2)(v) of this section may include one

or more procedural errors, equipment
failures, and/or discovery of design,

analysis, fabrication, construction, and/
or procedural inadequacies. However,
individual component failures need not

be reported pursuant to this paragraph if
redundant equipment in the same

system was operable and available to
perform the required safety function.

(vii) Any event where a single cause
or condition caused at least one
independent train or channel to become
inoperable in multiple systems or two
independent trains or channels to
become inoperable in a single system
designed to:

(A) Shut down the reactor and *
maintain it in a safe shutdown
condition; 4

(B} Remove residual heat;

(C) Control the release of radioactive
material; or ~

(D) Mitigate the consequences of an
accident. )
(viii)(A) Any airborne radioactivity

release that exceeded 2 times the
applicable concentrations of the limits
specified in Appendix B, Table II of Part
20 of this chapter in unrestricted areas,
when averaged over a time period of
one hour.

(B) Any liquid effluent release that
exceeded 2 times the limiting combined
Maximum Permissible Concentration
(MPC) (see Note 1 of Appendix B to Part
20 of this chapter) at the point of entry
into the receiving water {i.e.,
unrestricted area) for all radionuclides
except tritium and dissolved noble
gases, when averaged over a time period
of one hour. _

(ix) Reports submitted to the
Commission in accordance with
paragraph (a)(2)(viii) of this section also
meet the effluent release reporting
requirements of paragraph 20.405(a)(5)
of Part 20 of this chapter.

(x) Any event that posed an actual
threat to the safety of the nuclear power
plant or significantly hampered site
personnel in the performance of duties
necessary for the safe operation of the
nuclear power plant including fires,
toxic gas releases, or radioactive
releases.

(b) Contents. The Licensee Event
Report shall contain:

(1) A brief abstract describing the
major occurrences during the event,
including all component or system
failures that contributed to the event
and significant corrective action taken
or planned to prevent recurrence.

(2)(i) A clear, specific, narrative
description of what occurred so that
knowledgeable readers conversant with
the design of commercial nuclear power
plants, but not familiar with the details
of a particular plant, can understand the
complete event.

(ii) The narrative description must
include the following specific
information as appropriate for the
particular event:

{(A) Plant operating conditions before
the event.

(B) Status of structures, components,
or systems that were inoperable at the
start of the event and that contributed to
the event.

(C) Dates and approximate times of
occurrences.

(D) The cause of each component or
system failure or personnel error, if
known.

(E) The failure mode, mechanism, and
effect of each failed component, if
known.

(F) The Energy Industry Identification
System component function identifier
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and system name of each component or
system referred to in the LER.

(1) The Energy Industry Identification
System is defined in: IEEE Std 803-1983
{May 16, 1983) Recommended Practices
for Unique Identification Plants and
Related Facilities—Principles and
Definitions. -

(2) IEEE Std 803-1983 has been
approved for incorporation by reference
by the Director of the Federal Register.
A notice of any changes made-to the
material incorporated by reference will
be published in the Federal Register.
Copies may be obtained from the
Institute of Electrical and Electronics
Engineers, 345 East 47th Street, New
York, NY 10017. A copy is available for
inspection and copying for a fee at the
Commission's Public Document Room,
1717 H Street, NW., Washington, D.C.
and at the Office of the Federal Register,
1100 L St. NW., Washington, D.C.

(G) For failures of components with
multiple functions, include a list of
systems or secondary functions that
were also affected.

(H) For failure that rendered a train of
a safety system inoperable, an estimate
of the elapsed time from the discovery
of the failure until the train was returned
to service.

(I) The method of discovery of each
component or system failure or
procedural error.

(J)(1) Operator actions that affected
the course of the event, including
operator errors, procedural deficiencies,
or both, that contributed to the event.

{2) For each personnel error, the
licensee shall discuss:

(i) Whether the error was a cognitive
error (e.g., failure to recognize the actual
plant condition, failure to realize which
systems should be functioning, failure to
recognize the true nature of the event) or
a procedural error;

" (ii) Whether the error was contrary to
an approved procedure, was a direct
result of an error in an approved
procedure, or was associated with an
activity or task that was not covered by
an approved procedure;

(iif) Any unusual characteristics of the
work location (e.g., heat, noise) that
directly contributed to the error; and

(iv) The type of personnel involved -
(i.e., contractor personnel, utility-
licensed operator, utility nonlicensed
operator, other utility personnel).

(K} Automatically and manually
initiated safety system responses.

(L) The manufacturer and mode)
number (or other identification} of each
component that failed during the event.

{3) An assessment of the safety
consequences and implications of the

.event. This assessment must include the
availability of other systems or

components that could have performed
the same function as the components
and systems that failed during the event.

{4) A description of any corrective
actions planned as a result of the event,
including those to reduce the probability
of similar events occurring in the future.

(5) Reference to any previous similar
events at the same plant that are known
to the licensee. :

(6) The name and telephone number of
a person within the licensee's .
organization whe is knowledgeable
about the event and can provide
additional information concerning the
event and the plant's characteristics.

(c) Supplemental information. The
Commission may require the licensee to
submit specific additional information
beyond that required by paragraph (b)
of this section if the Commission finds
that supplemental material is necessary
for complete understanding of an
unusually complex or significant event.
These requests for supplemental
information will be made in writing and
the licensee shall submit the requested
information as a supplement to the
initial LER.

(d) Submission of reports. Licensee
Event Reports must be prepared on
Form NRC 386 and submitted within 30
days of discovery of a reportable event
or situation to the U.S. Nuclear
Regulatory Commission, Document
Control Desk, Washington, D.C. 20555.
The licensee shall also submit an
additional copy to the appropriate NRC
Regional Office listed in Appendix A to
Part 73 of this chapter.

(e) Report legibility. The reports and
copies that licensees are required to
submit to the Commission under the
provisions of this section must be of
sufficient quality to permit legible
reproduction and micrographic
processing.

(f) Exemptions. Upon written request
from a licensee including adequate
justification or at the initiation of the
NRC staff, the NRC Executive Director
for Operations may, by a letter to the
licensee, grant exemptions to the
reporting requirements under this
section,

(8) Reportable occurrences. The
requirements contained in this section
replace all existing requirements for
licensees to report “Reportable
Occurrences” as defined in individual
plant Technical Specifications.

The following additional amendments
are also made to Parts 20 and 50 of the
regulations in this chapter.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

3. In §20.402, paragraph (a) is revised;
the introductory text of paragraph (b) is
revised; and a new paragraph (e) is
added to read as follows:

§20.402 Reports of theft or loss of
licensed material.

(a)(1} Each licensee shall report to the
Commission, by telephone, immediately
after it determines that a loss or theft of
licensed material has occurred in such
quantities and under such circumstances
that it appears to the licensee that a
substantial hazard may result to persons
in unrestricted areas.

(2) Reports must be made as follows:

(i) Licensees having an installed
Emergency Notification System shall
make the reports to the NRC Operations
Center in accordance with § 50.72 of this
chapter.

(ii) All other licensees shall make
reports to the Administrator of the
appropriate NRC Regional Office listed
in Appendix D of this part.

(b) Each licensee who makes a report
under paragraph (a) of this section shall,
withing 30 days after learning of the loss
or theft, make a report in writing to the
U.S. Nuclear Regulatory Commission,
Document Control Desk, Washington,
D.C. 20555, with a copy to the
appropriate NRC Regional Office listed
in Appendix D of this part. The report
shall include the following information:

* * * * -

(e) For holders of an operating license
for a nuclear power plant, the events
included in paragraph (b) of this section
must be reported in accordance with the
procedures described in § 50.73 (b), (c),
{d), (e), and (g) of this chapter and must
include the information required in
paragraph (b} of this section. Events
reported in accordance with § 50.73 of
this chapter need not be reported by a
duplicate report under paragraph (b) of
this section.

4. In § 20.403, the introductory text of
paragraphs (a) and {b) is revised, and
paragraph (d) is revised to read as
follows:

§20.403 Notifications of incidents.

(a) Immediate notification. Each
licensee shall immediately report any
events involving byproduct, source, or
special nuclear material possessed by
the licensee that may have caused or
threatens to cause:

* * * - -

(b) Twenty-four hour notification.
Each licensee shall within 24 hours of
discovery of the event, report any event
involving licensed material possessed
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by the licensee that may have caused or
threatens to cause;

* * * * *

(d) Reports made by licensees in
response to the requirements of this
section must be made as follows:

(1) Licensees that have an installed
Emergency Notification System shall
make the reports required by paragraphs
(a) and (b) of this section to the NRC
Operations Center in accordance with
§ 50.72 of this chapter.

(2) All other licensees shall make the
reports required by paragraphs (a) and
(b) of this section by telephone and by
telegram, mailgram, or facsimile to the
Administrator of the appropriate NRC
Regional Office listed in Appendix D of
this part.

5. In § 20.405, paragraphs (a) and (c)
are revised, and new paragraphs (d) and
(e) are added to read as follows:

§ 20.405 Reports of overexposures and
excessive levels and concentrations. -

(a)(1) In addition to any notification
required by § 20.403 of this part, each
licensee shall make a report in writing
concerning any one of the following
types of incidents within 30 days of its
occurrence:

(i) Each exposure of an individual to
radiation in excess of the applicable
limits in §§ 20.101 or 20.104(a) of this

- part, or the license;

(ii) Each exposure of an individual to
radioactive material in excess of the
applicable limits in §§ 20.103(a)(1),
20.103(a)(2), or 20.104(b) of this part, or
in the license;

(iii) Levels of radiation or
concentrations of radioactive material in
a restricted area in excess of any other
applicable limit in the license;

(iv) Any incident for which
notification is required by § 20.403 of
this part; or

(v) Levels of radiation or
concentrations of radioactive material
(whether or not involving excessive
exposure of any individual) in an
unrestricted area in excess of ten times
any applicable limit set forth in this part
or in the license. -

(2) Each report required under
paragraph (a)(1) of this section must
describe the extent of exposure of
individuals to radiation or to radioactive
material, including;

(i) Estimates of each individual's
exposure as required by paragraph (b)
of this section; .

(ii) Levels of radiation and
concentrations of radioactive material
involved;

(iii) The cause of the exposure, levels
or concentrations; and '

(iv) Corrective steps taken or planned
to prevent a recurrence.

- * * * *

(c)) In addition to any notification
required by § 20.403 of this part, each
licensee shall make a report in writing of
levels of radiation or releases of
radioactive material in excess of limits
specified by 40 CFR Part 190,
“Environmental Radiation Protection
Standards for Nuclear Power
Operations,” or in excess of license
conditions related to compliance with 40
CFR Part 190.

(2) Each report submitted under
paragraph (c)(1) of this section must
describe:

(i) The extent of exposure of
individuals to radiation or to radioactive
material;

(ii) Levels of radiation and
concentrations of radioactive material
involved;

(iii) The cause of the exposure, levels,
or concentrations; and

(iv) Corrective steps taken or planned .

to assure against a recurrence, including
the schedule for achieving conformance
with 40 CFR Part 190 and with
asgociated license conditions.

(d) For holders of an operating license
for a nuclear power plant, the incidents
included in paragraphs (a) or (c) of this
section must be reported in accordance
with the procedures described in
paragraphs 50.73 (b), (c), {d). (e), and (g)
of this chapter and must also include the
information required by paragraphs (a)

_and (c) of this section. Incidents

reported in accordance with § 50.73 of
this chapter need not be reported by a
duplicate report under paragraphs (a) or
(c) of this section.

(e) All other licensees who make
reports under paragraphs (a) or (c) of
this section shall, within 30 days after
learning of the overexposure or
excessive level or concentration, make a
report in writing to the U.S. Nuclear
Regulatory Commission, Document
Control Desk, Washington, D.C. 20555,
with a copy to the appropriate NRC
Regional Office listed in Appendix D of
this part.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

6. In § 50.38, new paragraphs (c}(6)
and (7) are added to read as follows:

§50.36 Technical specifications.

* * * * *

* Kk W

(c)

() Initial Notification. Reports made
to the Commission by licensees in
response to the requirements of this
section must be made as follows:

(i) Licensees that have an installed
Emergency Notification System shall
make the initial notification to the NRC
Operations Center in accordance with
§50.72 of this part.

= (ii) All other licensees shall make the
initial notification by telephone to the
Administrator of the appropriate NRC
Regional Office listed in Appendix D,
Part 20, of this chapter.

(7) Written reports. Holders of an -
operating license for a nuclear power
plant shall submit a written report to the
Commission concerning the incidents
included in paragraphs (c) (1) and (2) of
this section in accordance with the
procedures described in § 50.73 (b), (c),
{d), (e}, and (g) of this part. Incidents
reported in accordance with §50.73 of
this part need not also be reported under
paragraphs (¢} (1) or (2} of this section.

Dated at Washington, D.C. this 20th day of
July 1983.

For the Nuclear Regulatory Commission.
Samuel ]. Chilk,

Secretary of the Commission.
[FR Doc. 83-20168 Filed 7-25-83; 8:45 am|
BILLING CODE 7590-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 134

[T.D. 83-155]

Customs Regulations Amendments
Relating to Country of Origin Marking

AGENCY: Customs Service, Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to establish
certification requirements for importers
with respect to the country of origin
marking of certain articles repacked in
the United States after release from
Customs custody. This change requires
importers to certify to the district
director having custody of the articles
that: (a) If the importer does the
repacking, the new container must be
marked in accordance with applicable’
law and regulations; or (b) if the article
is sold or transferred, the importer must
notify the subsequent purchaser or
repacker, in writing, at the time of sale
or transfer, that any repacking of the

“article must conform to the marking
requirements. The purpose of this
change is to ensure that an ultimate
purchaser in the Unitea States is aware
of the country of origin of the imported
article.

EFFECTIVE DATE: October 24, 1983.
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FOR FURTHER INFORMATION CONTACT:
Anthony L. Piazza, Entry Procedures
and Penalties Division, U.S. Customs
Service, 1301 Constitution Avenue, NW.,
Washington, D.C. 20229 (202-566-8468).
SUPPLEMENTARY INFORMATION:

Background

Section 304, Tariff Act of 1930, as
amended (19 U.S.C. 1304), provides that,
unless expressly excepted, every article
of foreign origin {or its container)
imported into the United States shall be
marked in a conspicuous place as
legibly, indelibly, and permanently as
the article or container will permit, in
such manner as to indicate to an
ultimate purchaser, the English name of
the country of origin of the article.

Part 134, Customs Regulations {19 CFR
Part 134), sets forth the country of origin
marking requirements and the
exceptions of 19 U.S.C. 1304. The
general exceptions to marking are
contained in 19 U.S.C. 1304{a}(3) and
§ 134.32, Customs Regulations.

Among the exceptions to the country
of origin marking requirements are: (1)
Articles which the Secretary of the
Treasury, pursuant to public notice
published in the Treasury Decisions
before July 1, 1937, determined *‘were
imported in substantial quantities during
the 5-year period immediately preceding
January 1, 1937, and were not required
during such period to be marked to
indicate their origin” * * * (19 U.S.C.
1304(a}(3)(j)). The full list of articles
excepted from the marking requirements
under 19 U.S.C. 1304(a)(3)(j) is set forth
in section 134.33, Customs Regulations,
referred to as the *'J-list”; and (2) articles
which are incapable of being marked (19
CFR 134.32(a)).

Generally, whenever an article is
excepted from the marking
requirements, the container or holder in
which the article reaches the ultimate
purchaser is required to be marked to
indicate the country of origin of the
article whether or not the article itself is
marked (19 U.5.C. 1304{b)).

The “ultimate purchaser”, as defined
in § 134.1, Customs Regulations, is
generally the last person in the United
States who will receive the article in the
form in which it was imported. It is not
feasible to state who will be the ultimate
purchaser in every circumstance.
However, the following examples may
be helpful: )

{1) If an imported article will be used
in manufacture, the manufacturer may
be the ultimate purchaser if he subjects
the imported article to a process which
results in a substantial transformation of
the article, even though the process may
not result in a new or different article.

(2) If the manufacturing process is
merely a minor one which leaves the
identity of the imported article intact,
the consumer or user of the article, who
obtains it after the processing, will be
regarded as the ultimate puchaser.

(3) If an article is to be sold at retail in
its imported form, the purchaser at retail
is the ultimate purchaser.

When an article is imported in the
container in which it will reach the
ultimate purchaser it is relatively simple
for Customs to determine the sufficiency
of the country of origin marking.
However, a problem exists with J-list
articles, and articles incapable of being
marked, which are imported in bulk and
repacked in the United States by the
importer or a subsequent purchaser after
release from Customs custody. In these
cases, while the container in which the
article is imported is usually marked, the
container in which the article is
repacked for sale to an ultimate
purchaser is frequently not. Although
the problem appears to be greatest
involving steel wire rope, it also
involves numerous other articles whose
containers are required to be marked.

To minimize the practice of not
disclosing country of origin information
on the new containers, by notice
published in the Federal Register on
September 10, 1982 (47 FR 39866),
Customs proposed a procedure to-
require importers of repacked J-list
articles, and articles incapable of being
marked, to certify to the district director
having custody of the articles that: (a) If
the importer repacks the article, he shall
do so in accordance with the marking
requirements; or (b) if the article is sold
or transferred, the importer shall notify
the subsequent purchaser or repacker, in
writing, at the time of sale or transfer,
that any repacking must conform to
these requirements.

At present, repacked articles do not
come under Customs scrutiny because
Customs and the Treasury Department
have taken the position (based on a
restrictive interpretation of 19 US.C.
1304) that the statute applies only to
articles or their containers at the time of
importation. However, this position, and
Customs lack of enforcement of the
marking requirements after articles are
released from Customs custody, has
resulted in many articles reaching the
ultimate purchaser in unmarked
containers, which otherwise should
have been marked. Rather than
permitting the repacking rationale to
serve to frustrate the clear intent of the
statute (ie., to notify an ultimate
purchaser of an article’s foreign origin),
Customs seeks to enforce the statute
with respect to repacked articles by
applying the ratiogale in U.S. Wolfson

Bros. Corp. v. United States, 52 CCPA
46, C.A.D. 856 {1965). In that case the
court held that if the article will not
reach the ultimate purchaser in the
container in which it is imported, then
Customs cannot find the marking of the
imported container to gatisfy the
requirement of the statute.

Discussion of Comments

Over twelve hundred and fifty (1250)
comments were received in response to
the notice of September 10, 1982.
Approximately twelve hundred (1200)
commenters favored the proposal; fifty
(50} or so opposed it on various grounds.
Several commenters made suggestions
that Customs believes would increase
the effectiveness of the proposal and
reduce the administrative burden for
Customs and importers.

The commentera favoring the proposal
argued that the present regulations fail
to implement effectively the purpose of
19 U.S.C. 1304. They commented that if
the change is adopted it will be of
paramount importance in providing
country of origin information to ultimate
purchasers, and will reduce the
incidences of fraudulent and deceptive
practices which have led to unfair
competition in many cases.

A commenter representing the Hand
Tools Institute, an association consisting
of domestic producers of hand tools,
suggested that the proposal not be
limited to overcoming difficulties which
have attended the repacking of
unmarked articles, but should also
resolve marking problems with respect
to the packing and repacking of marked
articles, especially where the marking
on the article is concealed. For example,
various foreign-made tools are entering
the United States in bulk, properly
marked with the country of origin
marking. Once in the United States
however, these tools are repacked in
such a way to conceal the country of
origin marking by placing the items face
down in sealed, unmarked blister packs.
To correct this problem, the commenter
suggested that the certification include
language that “any packing or repacking
must not obscure or conceal the country
of origin information appearing on the
articles, or else the outermost container
must be marked in accordance with the
applicable law or regulation.”

Customs believes that this suggestion
constitutes a major change to the
proposal, which is limited to unmarked
articles. Such a change would require
additional notice to the public and an
opportunity to comment before being
adopted. Accordingly, a separate notice
will be published in the Federal Register
soliciting public comment on the



33862

\

Federal Register / Vol. 48, No. 144 / Tuesday, July 26, 1983 / Rules and Regulations

concealment of marking problem as it
relates to the repacking of marked
articles.

- A second commenter suggested
allowing the importer to file with the
district director at each port where the
article is entered a blanket certification
to cover all importations of that article
for a given period (e.g., calendar year),
rather than requiring a certification for
each entry filed. -

Customs has adopted this
modification because it will greatly
reduce the paperwork burden for
importers.

A third commenter argued that to
require a certification broadly for every
repacked article would sweep in many
products not intended to be covered by
the law and regulations. Therefore, it
was suggested that the words “and not
subject to an exemption under the act or
regulations” be inserted after the word
“possession” in the first sentence of the
proposed certification, to minimize this
situation. .

Customs also agrees with this
suggestion and has modified the
certification to include similar
exempting language.

Certain opposing commenters
apparently misinterpreted the proposal.
. They stated that it requires the importer
“to ensure that repackers correctly mark
each individual package.”

The only obligation that an importer
has with respect to repackers is to notify
them that the country of origin
information is required on the new
package.

Other opposing commenters claimed
that the proposal involves the
establishment of a non-tariff trade
barrier.

. The mere certification that an
importer will abide by the marking law,
which binds the importer in any event,
does not prevent or otherwise restrict
importations. It merely ensures an
importer’s compliance with a rule that
now imposes sanctions for its violation.,

One commenter opposed the proposal
upon grounds that similar requirements
are not imposed on domestic industry
and its products. The Congress in its
wisdom saw fit to require country of
origin marking only on articles that are
produced in foreign countries. The
fundamental objective of country of
origin marking legislation, since the first
enactment appeared as section 8 of the
Tariff Act of 1890, has been to notify an
_ ultimate purchaser of an article's foreign
origin before determining whether to
buy the article or its domestic -
counterpart. This choice was provided
in large part because Congress
recognized that if given a choice,
consumers prefer domestic goods. The

failure to provide country of origin
information on foreign articles or their
containers prevents consumers from
exercising this right.

Many domestic food processors
objected that labeling requirements
would be prohibitive. Customs believes
that most of the products concerned will
be substantially transformed and
therefore will not be subject to the rule.
The regulation is intended to apply to
articles which are repacked after
importation but not to articles
substantially changed by manufacture
or processing which results in an article
having a name, character, or use
differing from that to the imported
article. For example, meat imported in
60-pound boxes would have to carry
country of origin labeling as long as it
remained physically in the form in
which it is imported, even if repacked in
smaller size containers. However, if
such meat is further processed or
combined with other products to make
ground beef or other consumer meat
products, the processor, as the ultimate
purchaser of the meat in the form int
which it was imported, would not be
responsible for continued country of
origin labeling.

Another commenter opposed the
certification requirement upon grounds
that the Federal Trade Commission
(FTC) has the authority to compel
marking after articles are imported.

Customs does not believe the rule
impinges upon the authority of the FTC.
Nothing in the law or regulations should
be construed as excepting any particle
(or its container) from the particular
requirements of marking provided for in
any other provision of law, such as
those of the FTC, Food and Drug
Administration, and other such
agencies. The certification merely
attaches sanctions to obligations which.
already exist under 19 U.S.C. 1304 and
Part 134, Customs Regulations. The case
cited by the commenter, L. Heller & Son
v. Federal Trade Commission, 191 F. 2d
954 (7th Cir. 1951), is inapposite for the
proposition that seeks to bar Customs
from promulgating the rule. The court
recognized that the two statutes, 19
U.S.C. 1304 and section 5 of the Federal
Trade Commission Act, are not
repugnant. The court stated that 19
U.S.C. 1304 was “concerned solely with .
the extent to which the Treasury
Department, incidentally to its collection
of Customs duties, should regulate the
labeling of imported goods."

A commenter for the steel importing
community challenged the measure as
beyond the jurisdiction of Customs. The
point is made that articles entering the
domestic commerce after clearing

Customs are not susceptible to
continuing regulation by Customs.
Clearly, the Secretary of the Treasury
has power to attach conditions to any
exemption in order to carry out
Congressional intent and prevent
subversion of the marking statute. As
such, the Secretary has announced the
certification process as a framework for
obtaining compliance with the statute.
A commenter representing a foreign
meat producer claimed that the
proposed rule is inconsistent with the
General Agreement on Tariffs and

“Trade (GATT).

This is incorrect as the marking
statutes antidated the GATT and were
not repealed thereby.

Section 134.34, Customs Regulations,
provides that an exception from marking
under section 134.32(d), Customs
Regulations, may be authorized in the
discretion of the district director for
articles which are repacked after
leaving Customs custody and the
containers will be marked. One
commenter believed that the proposal, if
adopted, should supersede the
discretionary exemption in § 134.34.

Customs agrees. Since, unless
expressly excepted, the marking of the
new containers will be mandatory,

§ 134.34 will be removed.

Customs recognizes that the change
will not eliminate all marking problems.
However, we are convinced that it is a
proper response to an increasing
administrative burden. We are hopeful
that it will strike a balance between
administrative concern for compliance
with the marking statute and the desire
of interested parties to understand the
parameters of their responsibility for
satisfying country of origin marking
requirements.

Many commenters stated their views
on the rule's applicability to specific
articles. However, Customs obviously
cannot in this document answer all of
the questions raised in this context.
Such questions should be submitted to
the Director, Entry, Procedures and
Penalties Division, U.S. Customs
Service, 1301 Constitution Avenue, NW., .
Washington, D.C. 20229, in accordance
with the ruling procedures set forth in
Part 177, Customs Regulations (19 CFR
Part 177).

After consideration of the comments
and further review of the matter, it has
been determined to adopt the proposal,
with the changes noted above. However,
rather than amending § 134.22 as
proposed, a new § 134.25 is being added
to Part 134 to deal more specifically with
the marking of containers of repacked
articles which are the subject of this
rule. :
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Executive Order 12201

It has been determined that this
document does not contain a “major
rule” requiring preparation of a
regulatory impact analysis under
Executive Order 12291.

Regulatory Flexibility Act

It is certified under the provisions of
section 3 of the Regulatory Flexibility
Act (5 US.C. 605(b)) that this rule will
not have a significant economic impact
on a substantial number of small
entitieg.

Drafting Information

The principal author of this document
‘was Jesse V. Vitello, Regulations
Control Branch, Office of Regulations
and Rulings, U.S. Customs Service {202~
566-8237). However, personnel from

other Customs offices participated in its .

development.

Lists of Subjects in 19 CFR Part 134

Customs duties and inspection,
Imports, Importers, Labeling, Packaging,
and Containers.

Amendments to the regulations

Part 134, Customs Regulations (19 CFR
Part 134), is amended as set forth below.
Alfred R. De Angelus,

Acting Commissioner of Customs

Approved:
Robert E. Powis,
Acting Assistant Setretary of the Treasury.
July 18, 1983.

PART 134—COUNTRY OF ORIGIN
MARKING

1. Part 134, Customs Regulations {19
CFR Part 134), is amended by adding a {
new § 134.25 to read as follows:

§ 134.25 Containers or holders for
repacked J-list articles and articles
incapabie of being marked.

- (a) Certification requirements. If an
article subject to these requirements is
intended to be repacked in new
containers for sale to an ultimate
purchaser after its release from Customs
custody, or if the district director having
custody of the article, has reason to
believe such article will be repacked
after its release, the importer shall
certify to the district director that: (1) If
the importer does the repacking, the new
container shall be marked to indicate
the country of origin of the article in
accordance with the requirements of
this Part; or (2) if “he article is intended
to be sold or transferred to a subsequent
purchaser or repacker, the importer shall
notify such purchaser or transferree, in
writing, at the time of sale or transfer,
that any repacking of the article must

conform to these requirements. The
importer, or his authorized agent, shall
sign the following statement.

Certificate of Marking—Repacked J-List
Articles and Articles Incapable of Being
Marked

(Port of eatry)

L of , certify that if the
article(s) covered by this entry (entry no.(s)
dated ). is (are) repacked in a new
container(s), while still in my possession, the
new containers, unless excepted, shall be
marked in a conspicuous place as legibly,
indelibly, and permanently as the nature of
the container(s) will permit, in such manner
as to indicate the country of origin of the
article(s) to the ultimate purchaser(s) in
accordance with the requirements of 19
U.S.C. 1304 and 19 CFR Part 134. I further
certify that if the article(s) is (are) intended to
be sold or transferred by me to a subsequent
purchaser or repacker, I will notify such
purchaser or transferee, in writing, at the time
of sale or transfer, of the marking
requirements.

Date
Importer

The certification statement may appear
as a typed or stamped statement on an
appropriate entry document or
commercial invoice, or on a preprinted
attachment to such entry or invoice; or it
may be submitted in blanket form to
cover all importations of a particular
product for a given period {e.g., calendar
year). If the blanket procedure is used, a
certification must be filed at each port
where the article is entered.

(b) Facsimile signatures. The
certification statement may be signed by
means of an authorized facsimile
signature.

(c) Time of filing. The certification
statement shall be filed with the district
director at the time of entry summary. If
the certification is not available at that
time, a bond shall be given for its -
production in accordance with § 141.68,
Customs Regulations (19 CFR 141.66). In
case of repeated failure to timely file the
certification required under this section,
the district director may decline to
accept a bond for the missing document
and demand redelivery of the
merchandise under § 134.51, Customs
Regulations (19 CFR 134.51).

(d) Notice to subsequent purchaser or
repacker. If the article is sold or
transferred to a subsequent purchaser or
repacker the following notice shall be
given to the purchaser or repacker:

Notice to Subsequent Purchaser or Repacker

These articles are imported. The
requirements of 18 U.S.C. 1304 and 19 CFR
Part 134 provide that the articles or their
containers must be marked in a conspicuous
place as legibly, indelibly and permanently
as the nature of the article or container will
permit, in such a manner as to indicate to an
ultimate purchaser in the United States, the

English name of the country of origin of the
article.

(e) Duties and Penalties. Failure to
comply with the certification
requirements in paragraph {a) may
subject the importer to a demand for
liquidated damages under section
134.54(a) and for the additional duty
under 19 U.S.C. 1304. Fraud or
negligence by any person in furnishing
the required certification may also result
in a penalty under 19 U.S.C. 1592.

§134.34 [Removed)

2. Part 134 is further amended by
removing § 134.34.

(R.S. 251, as amended {19 U.S.C. 88), section

- 304, 624, 46 Stat. 731 as amended, 759, (19

U.S.C. 1304, 1624), 77A Stat. 14 (19 U.S.C.
1202))

[FR Doc. 83-20138 Filed 7-25-83; 8:45 am)

BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 73
{Docket No. 83C~0041]

2-{[2,5-Diethoxy-4-{(4-
Methyliphenyl)ThioJPhenyllAZO}-1,3,5-
Benzenetrio}; Listing as a Color
Additive For Use in Soft (Hydrophilic)
Contact Lenses; Confirmation of
Effective Date

AGENCY: Food and Drug Administration.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration {FDA) is confirming the
effective date of June 21, 1983. for a
regulation that provides for the safe use
of 2-[[2,5-diethoxy-4-{(4-methylphenyl)-
thio]phenyljazo)-1,3,5-benzenetriol as a
color additive in marking soft
(hydrophilic) contact lenses with the
letter R or the letter L for identification
purposes. The agency is taking this
action in response to a petition filed by
Precision-Cosmet Co., Inc.

DATE: Effective date confirmed: June 21,
1983.

FOR FURTHER INFORMATION CONTACT:
George C. Murray, National Center for
Devices and Radiological Health (HFK-~
460), Food and Drug Administration,
8757 Georgia Ave., Silver Spring, MD
20910, 301-427-7940. -

SUPPLEMENTARY INFORMATION: In a final
rule published in the Federal Register of
May 20, 1983 (48 FR 22705), FDA
amended the color additive regulations
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to provide for the safe use of 2-[[2,5-
diethoxy-4-[(4-
methylphenyl)thio]phenyljazo)-1,3,5-
benzenetriol as a color additive in
marking soft (hydrophilic) contact lenses
with the letter R or the letter L for
identification purposes. The final rule
added new Subpart D, consisting of

§ 73.3115, to 21 CFR Part 73 to provide
for the listing of color additives that are
exempt from certification for use in
medical devices.

In the final rule, FDA gave interested
persons until June 20, 1983, to file
objections. The agency received no
objections or requests for a hearing on
the final rule. Therefore, FDA has
concluded that the final rule published
in the Federal Register of May 20, 1983,
for 2-[[2,5-diethoxy-4-[(4-methylphenyl)-
thio]phenyl]azo]-1,3,5-benzenetriol
should be confirmed.

List of Subjects in 21 CFR Part 78

Color additives, Cosmetics, Drugs,
Medical devices.

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701(e),
706, 70 Stat. 919 as amended, 74 Stat.
399407 as amended (21 U.S.C. 371(e),
376)) and under authority delegated to
the Commissioner of Food and Drugs (21
CFR 5.10), notice is given that no
objections or requests for a hearing
were filed in response to the final rule of
May 20, 1983. Accordingly, the final rule
adding § 73.3115 2-//2,5-diethoxy-4-{(4-
methylphenyl)-thio]phenyljazo]-1,3,5-
benzenetriol to provide for the safe uge
of 2-[[2,5-diethoxy-4-[(4-
methylphenyl)thio]phenyljazo]-1,3,5-
benzenetriol as a color additive in
marking soft (hydrophilic) contact lenses
with the letter R or the letter L for
identification purposes became effective
June 21, 1983.

Dated: July 14, 1983.

William F. Randolph, ,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 83-19967 Filed 7-25-83; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 510
New Animal Drugs; Change of ZIP
Code

. AGENCY: Food and Drug Administration.
ACTION: Final rule.

summMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a

change of zip code for Elanco Products
Co.

EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
David L. Gordon, Bureau of Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.
SUPPLEMENTARY INFORMATION: Elanco
Products Co., Division of Eli Lilly & Co.,
740 South Alabama St., Indianapolis, IN
46285, has informed FDA of a change in
its postal zip code number. This is an
administrative change which does not in
any other way affect sponsor name and
address nor the approval of any NADA.
The agency is amending the regulations
to reflect the change.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

PART 510—NEW ANIMAL DRUGS

§510.600 [Amended}

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 510.600
Names, addresses, and drug labeler
codes of sponsors of approved
applications is amended by changing
the zip code to ‘46285 in the entry for
“Elanco Products Co."” in paragraph
(c)(1) and in the entry for No. *000986"
in paragraph (c)(2).

Effective date. July 26, 1983.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b{1)))

Dated: July 20, 1983.

Max L. Crandall,

Associate Director for Surveillance and
Compliance.

[FR Doc. 83-20032 Filed 7-25-83; 8:45 am]

BILLING CODE 4160~01-M

21 CFR Part 540

Penlciltin Antiblotic Drugs for Animal
Use; Amoxicillin Trihydrate Tablets;
Clarification

AQENCY: Food and Drug Administration.
ACTION: Final rule.

8UMMARY: The Food and Drug
Administration (FDA) is clarifying a
regulation published in the Federal
Register of May 10, 1983 (48 FR 20801)
reflecting approval of NADA 65-492
sponsored jointly by A. H. Robins Co.,
Inc., and Biocraft Laboratories, Inc. This
document amends the regulation to

properly reflect certain conditions of
use.

EFFECTIVE DATE: May 10, 1983.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Bureau of Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: In the
Federal Register of May 10, 1983 (48 FR
20901), FDA published a document
reflecting approval of A. H. Robins Co.’s
and Biocraft Laboratories’ NADA 65-492
for amoxicillin trihydrate tablets
{Robamox®-V). The drug is for oral
treatment of dogs for soft tissue
infections and bacterial dermatitis. In
that document, the limitations stated
“use for 5 to 7 days for 48 hours after”
rather than “use for 5 to 7 days or 48
hours after.” This document amends the
regulation to reflect this change.

List of Subjects in 21 CFR 540
Animal drugs, Antibiotics, penicillin.

PART 540—PENICILLIN ANTIBIOTIC
DRUGS FOR ANIMAL USE

§ 540.103t [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512 (i) and
(n), 82 Stat. 347, 350-351 (21 U.S.C. 360b
(i) and (n))) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10) and redelegated
to the Bureau of Veterinary Medicine (21
CFR 5.83), § 540.103f Amoxicillin
trihydrate tablets is amended in
paragraph (c)(3)(i)(c) by revising the
phrase “5 to 7 days for 48 hours” to read
“5 to 7 days or 48 hours.”

Effective date. May 10, 1983.

(Sec. 512 (i) and {n), 82 Stat. 347, 350-351 (21

U.S.C. 360D (i) and (n}})
Dated: July 20, 1983.

Max L. Crandall,

Associate Director for Surveillance and
Compliance.

" [FR Doc. 83-20033 Filed 7-25-83: 8:45 am}

BILLING CODE 4160-01-M

21 CFR Part 555

Chloramphenicol Drugs for Animal
Use; Chloramphenicol Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) sponsored by
Pfizer, Inc., providing for safe and
effective oral use of chloramphenicol
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tablets for treating dogs for certain
bacterial infections.

EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Bureau of Veterinary -
Medicine (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42nd St., New York, NY
10017, is sponsor of NADA 65-489 which
provides for use of tablets each :
containing 250 milligrams of
chloramphenicol for treating dogs for
bacterial pulmonary infections, urinary
tract infections, enteritis, and infections
associated with canine distemper that
are caused by organisms susceptible to
chloramphenicol. The application is
approved and the regulations are
amended to reflect the approval.

The basis for approval is discussed in
the freedom of information {FOI)
summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii})), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
{HFA-305), Food and Drug .
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d}(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 555

Animal drugs, Antibiotics,
chloramphenicol.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512 (i} and
(n), 82 Stat. 347, 350-351 (21 U.S.C. 360b
(i) and (n))) and under authority
delegated to the Commissioner of Food
and Drug (21 CFR 5.10) and redelegated
to the Bureau of Veterinary Medicine (21
CFR 5.83), § 555.110a is amended by
revising paragraph (c)(1)(ii) to read as
follows:

PART 555—CHL6RAMPHENICOL
DRUGS FOR ANIMAL USE

§555.110a Chloramphenicol tablets.
* * * * -

c * &

@1

(ii) Sponsor. In § 510.600(c) of this
chapter, No. 000010 for 100-, 250-, and
500-milligram and 1-gram tablets; No.
000071 for 100-, 250-, and 500-milligram
tablets; No. 017030 for 100-milligrams
tablets; No. 013983 for 100-, 250-, and 500-
milligram and 1- and 2.5-gram tablets;
No. 000069 for 250-milligram tablets.

* w * * *
Effective date: July 26, 1983.
(Sec. 512 (i) and (n), 82 Stat. 347, 350-351 (21
U.S.C. 360b (i) and (n)))
Dated: July 19, 1983,
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicine.
{FR Doc. 83-20031 Filed 7-25-83; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Part 558

Néew Animal Drugs For Use in Animal
Feeds; Tylosin

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed for
Henwood Feed Additives, Inc.,
providing for the manufacture of 40-
gram-per-pound tylosin premix. The
premix is used to make finished feeds
for swine, cattle, and chickens.
EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Benjamin A. Puyot, Bureau of Veterinary
Medicine (HFV-130), Food and Drug
Administration, 5600-Fishers Lane,
Rockville, MD 20857, 301-443—4913.
SUPPLEMENTARY INFORMATION:
Henwood Feed Additives, Inc., 211
Western Rd., Box 577, Lewisburg, OH
45338, is the sponsor of a supplement to
NADA 45-690 submitted on its behalf by
Elanco Products Co. This supplement
provides for the manufacture of a 40-
gram-per-pound premix subsequently
used to make finished feeds for swine,
beef cattle, and chickens for use as in 21
CFR 558.625(f)(1)(i) through (vi). The
basis for approval of this supplement is
discussed in the freedom of information
(FOI) summary. Based on the data and
information submitted, the supplement
is approved and the regulations are
amended to reflect the approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2){ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen

in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and -
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 558.625 is
amended by revising paragraph (b)(15)
to read as follows:

PART 558—~NEW ANIMAL DRUGS FOR

USE IN ANIMAL FEEDS
§558.625 Tylosin.
(b) LR N

(15) To No. 026186: 1.6, 4, 10, and 20
grams per pound, paragraph (f)(1)(vi)(a)
of this section; 40 grams per pound,
paragraph (f)(1)(i) through (vi) of this
section.

& * * * *

Effective date. July 26, 1983.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: July 20, 1983.

Robert A. Baldwin,

Associate Director for Scientific Evaluation.

[FR Doc. 83-20086 Filed 7-25-83; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs For Use in Animal
Feeds; Tylosin

AGENCY: Food and Drug Administration
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of several supplemental new
animal drug applications providing for
use of 40-gram-per-pound tylosin
premixes for making finished swine,
beef cattle, and chicken feeds. The
supplements were submitted by Elanco
Products Co. for Cadco, Inc., Lavergne
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Supplement Co., Quali-Tech Products,
Inc., and V.P.O.,, Inc.

EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Benjamin A. Puyot, Bureau of Veterinary
Medicine (HFV-130), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4913.
SUPPLEMENTARY INFORMATION: Cadco,
Inc., P.O. Box 3599, 10100 Douglas Ave.,
Des Moines, 1A 50322, is sponsor of
NADA 91-783 for use of tylosin premix
in making finished animal feed;
Lavergne Supplement Co., 1038 Space
Park South, Nashville, TN 37211, is
sponsor of NADA 116-030 for use of
tylosin premix in making finished
animal feed; Quali-Tech Products, Inc.,
318 Lake Hazeltine Drive, Chaska, MN
55318, is sponsor of NADA 97-980 for
use of tylosin premix in making finished
animal feed; and V.P.Q., Inc., 4444 South
. 76th St.,, Omaha, NE 68127, is sponsor of
NADA 98-431 for use of tylosin premix
in making finished animal feed.

Elanco has submitted a supplement to
each of the NADA's above providing for
use of 40-gram-per-pound tylosin
premixes for making finished swine,
beef cattle, chicken, and layer, broiler,
and replacement chicken feed. The
swine feed is used for increased rate of
weight gain and improved feed
efficiency, for prevention, treatment,
and control of swine dysentery, and for
maintenance of weight gains and feed
etficiency in the presence of atrophic
rhinitis; the beef cattle feed for
reduction of incidence of certain liver
abscesses; the chicken feed for
increased rate of weight gain and
improved feed efficiency; the layer feed
for improved feed efficiency; and the
broiler and replacement chicken feed for
control of chronic respiratory disease.
The supplements are approved and the
regulations are amended accordingly.
The basis for approval is discussed in
the freedom of information (FOI)
summary referred to below.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.1i(e)(2)(ii)}, a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Vetérinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact

on the human environment. Therefore,
neither an environmental agsessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i) 82
Stat. 347 (21 U.S.C. 360(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 558.625 is
amended by revising paragraph (b)(4),
(14), (25), and (65) to read as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§ 558.625 Tylosin.

(b] * * *®

(4) To No. 011490: 4 and 8 grams per
pound, paragraph (f)(1)(vi)(a} of this
section; 10 and 40 grams per pound,
paragraph (f){1)(i) through (vi) of this
section.

(14) To No. 016968: 1, 2, 4, 8, and 10
grams per pound, paragraph (f)(1)(i), (iii),
(iv), and (vi) of this section; 40 grams per
pound, paragraph (f)(1)(i) through (vi) of
this section.

(25) To No. 043743: 4, 8, and 10 grams
per pound, paragraph (f)(1)(vi)(a) of this
section; 40 grams per pound, paragraph
{f)(1)(i) through (vi} of this section.

(65) To No. 022422: 10 grams per
pound, paragraph (f)(1)(i}, (iii), (iv), and
(vi) of this section; 40 grams per pound,
paragraph (f)(1)(i} through {vi) of this
section

Effective date. July 26, 1983.

{Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: July 20, 1983.

Robert A. Baldwin,

Associate Director for Scientific Evaluation.

[FR Doc. 83-20087 Filed 7-25-83; 8:45 arr]

BILLING CODE 4160-01-M

ENVIRONMENTAL PROTECTION

'AGENCY

40 CFR Part 52
(FL-006; A-4-FRL 2361-8)

Approval and Promulgation of
Implementation Plans; Ficrida:
Varlance for FP&L and Miscellaneous .
SIP Revislons

AGENCY: Environmental Protectlon

Agency.

ACTION: Final rule.

SUMMARY: On February 29, 1980 (45 FR
13455), EPA approved for a two-year
period a Florida implementation plan
revision which gave certain units of
Florida Power and Light Company
(FP&L) a variance from the plan's
limitations on particulate, sulfur dioxide,
visible, and excess emissions. EPA
disapproved the revision for the Turkey
Point and Port Everglades plants on the
grounds that the relaxed particulate
limitations for these plants would allow
FP&L to burn higher sulfur fuel and
thereby violate the Prevention of
Significant Deterioration (PSD) sulfur
dioxide Class I increments in the
Everglades National Park. On QOctober
15, 1980 (45 FR 68405), EPA had
proposed to disapprove a request by
Florida that the two-year term of the
variance be extended indefinitely. Upon
petition by FP&L, the U.S. Court of
Appeals for the Fifth Circuit vacated
EPA'’s two-year limitation on the
variance and remanded the disapproval
action on the above plants for agency
reconsideration in light of amended PSD
regulations. Florida Power and Light v.
Costle, 850 F. 2d 579 (1981).

Pursuant to the court remand, the
Agency on May 12, 1982 (47 FR 20327}
proposed action on the revision for
these two plants consistent with EPA’s
amended PSD regulations. On that basis,
EPA today disapproves the variance for
the Turkey Point and Port Everglades
plants. EPA also expressly removes the
two-year limitation on the variance for
the other plants.

DATE: These actions are effective August
25,1983,

ADDRESSES: Copies of the materials
submitted by the State may be

examined during normal business hours
at the following locations:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street SW,, Washington, D.C. 20460

Air Planning Section, EPA, Region IV,
345 Courtland Street NE,, Atlanta,
Georgia 30365

Library, Office of the Federal Register,
1100 L Street NW., Room 8401,
Washington, D.C. 20005

Bureau of Air Quality Management,
Florida Department of Environmental
Regulation, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32301.

FOR FURTHER INFORMATION CONTACT:
Mr. Barry Gilbert, Air Management
Branch, EPA Region IV at the above
address and telephone number 404/881-
3286 or FTS 257-3286.
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SUPPLEMENTARY INFORMATION: On
August 28, 1979, the Florida Department
of Environmental Regulation (DER)
issued an order granting FP&L a
variance from certain limitations of the
State implementation plan on
particulate, sulfur dioxide, visible, and
excess emissions from seventeen of the
company’s units. These units are at the
company's Cape Canaveral, Fort Myers,
Manatee, Riviera, Sanford, Turkey Point,
and Port Everglades plants. A Final
Supplemental Order issued by DER on
October 18, 1979, limited the variance to
a period of two years. On February 29,
1980 (45 FR 13455), EPA approved the
FP&L variance for all the units except
those of the Turkey Point and Port
Everglades plants, for which it
disapproved the variance. This partial
disapproval was based on EPA's finding
that the relaxation of particulate
emission limits for these two plants
would cause a calculated violation of
the Class I sulfur dioxide increments of
40 CFR 52.21, Prevention of Significant
Deterioration (PSD), in the Everglades
National Park. This determination was
made using the PSD baseline date
{August 7, 1977) specified in the PSD
regulations then in effect.

On June 23, 1980, DER requested that
EPA withdraw the two-year time limit
on the variance. EPA proposed on
October 15, 1980 (45 FR 68405), to
disapprove the State's request.

Following suit brought by the
company against EPA, the United States
Court of Appeals for the Fifth Circuit
ruled on June 29, 1981, in Florida Power
& Light Co. v. Costle 650 F. 2d 579 (1981),
that EPA should reconsider the variance
for the Turkey Point and Port Everglades
plants using the baseline criteria
contained in the Agency's PSD
regulations as amended on August 7,
1980. Accordingly, EPA has recalculated
the increment consumption for these
two plants using the present definition
of “baseline date”—that is, the baseline
is reckoned as the air quality on the date
of the first complete application (after
August 7, 1977) for a PSD permit in the
area. Using the current baseline
definition, the Agency has found that the
relaxed limits for Turkey Point and Port
Everglades will still cause a calculated
violation of the Class I sulfur dioxide
increments in the Everglades National
Park. Accordingly, on May 12, 1982 (47
FR 20327), EPA proposed again to
disapprove the variance for these two
plants.

The court also voided the two-year
limit on the variance. Accordingly, EPA
proposed to expressly withdraw this
feature of the revision in keeping with

the State's request and the court's
decision and leave the relaxed emission
limits in effect until revised by the State.
FP&L submitted two comments on the
proposal. The first comment supported
the deletion of the two-year limitation
on the variance. The second comment
was that FP&L believed the PSD
baseline in Southeast Florida had not
been triggered as of June 29, 1979, the
date of FP&L's petition to Florida.
Therefore, FP&L states, the increased
emissions from the Turkey Point and
Port Everglades plants are part of the
baseline and do not consume any of the
Class I increment in the Everglades.
FP&L notes that in the definition of
“baseline date" in EPA’s PSD
regulations, triggering of the baseline
date is dependent upon the EPA
attainment status designation, and since
no designation was made before March

- 3, 1978, the regulation would seem to

preclude the triggering of any baseline
date before March 3, 1978, the date of
EPA's attainment status designations for
Florida. FP&L states further that another
part of the definition creates a potential
conflict with this position, by stating the
earliest baseline date is the date after
August 7, 1977, that a PSD application is
submitted.

EPA has analyzed the situation with
respect to the SIP revision now under
consideration and found that the
potentially conflicting regulatory
language is irrelevant to action on the
SIP revision. FP&L'’s position, that
revising the baseline date bejond March
3, 1978, would throw the increased FP&L
emissions into the baseline, is based
upon an erroneous reading of the
regulation. FP&L asserts that the PSD
application from U.S. Sugar Corporation
on May 11, 1978, did not trigger the SO
baseline because the increased SO,
emissions from the modification were
not “major,” i.e., were less than 250 tons
per year. However, in order to trigger a
baseline, increased emissions from a
source which is already major for any
pollutant must only be “significant,”
which EPA has by regulation defined as
40 tons per year for SO;. The allowable
S0, emissions from the U.S. Sugar
Corporation boiler in question are
limited in such a way as to keep the rate
slightly less than 250 tons per year,
which is far greater than the significance
level of 40 tons per year. Therefore, the
PSD baseline for the area under
consideration is in no event later than
May 11, 1978. Since actual emissions
increases at the two plants were not
accomplished by that date, the SIP
revision being considered here would
allow emissions which consume

increment. It has already been
demonstrated (45 FR 13455, February 29,
1980) that if those emissions consume
increment, they violate the Class I
increment in Everglades National Park.

Action. Based on the foregoing, EPA
hereby disapproves that portion of the
variance which relaxes limits for Turkey
Point and Port Everglades. Since the
court also voided the two-year limit on
the variance, EPA hereby expressly
withdraws this feature of the revision
for the other plants. This action is

. effective August 25, 1983.

On July 2, 1979 (44 FR 38578), EPA
proposed approval of SIP revisions
submitted by Florida on November 8,
1978, and February 3, 1979. These
revisions set new sulfur dioxide (SOy)
emission limits for several power plants,
including Tampa Electric Company’s Big
Bend Station, Gulf Power’s Crist Station
and the Monsanto Textiles Company in
Pensacola. On August 27, 1981 (46 FR
43150), EPA approved these revisions
but neglected to remove from paragraph
(a) of § 52.528, Control strategy: Sulfur
oxides, language dealing with the
previous disapproval of SO; limits for
those three plants. On September 8, 1961
(48 FR 44785), EPA proposed approval of
revised SO, emission limits for Tampa
Electric Company's Gannon Station,
submitted by Florida as an SIP revision
on December 3, 1980, and February 16,
1982. On June 29, 1982 (47 FR 28096),
EPA approved the revision but neglected
to remove from paragraph (a) of
§ 52.528, Control strategy; Sulfur oxides,
language dealing with the previous
disapproval of revised SO, limits for this
plant. EPA today removes paragraph (a)
of § 52.528 to correct these oversights.

Under Section 307(b)(1) of the Act,
petitions for judicial review of these
actions must be filed in the United
States Court of Appeals for the
appropriate circuit by September 286,
1983. These actions may not be
challenged later in proceedings to
enforce their requirements. (See Sec.
307(b)(2).) )

Under Executive Order 12291, today's
action is not “Major". It has been
submitted to the Office of Management
and Budget (OMB) for review. Any
comments from OMB to EPA and any
response are available for public
inspection at the EPA Region IV office
(see address above). :

List of Subjects in 40 CFR Part 52

Air pollution contro,
Intergovernmental relations, Ozone,
Sulfur oxides, Nitrogen dioxide, Lead,

»
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Particulate matter, Carbon monoxide,
Hydrocarbons.

Incorporation by reference of the
State Implementation Plan for the State
of Florida was approved by the Director
of the Federal Register on July 1, 1982.

(Secs. 110 and 163 of the Clean Air Act (42
U.S.C. 7410 and 7473))
Dated: July 19, 1983.
William D. Ruckelshaus,
Administrator.

PART 52—[AMENDED]

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

Subpart K—Florida

1. In § 52.520 is amended by revising
paragraph (c)(19) to read as follows:

§ 52.520 Identification of Plan.

* * * »* *

(c) The plan revisions listed below
were submitted on the dates specified.

(19) Variance from particulate, sulfur
dioxide, and visible emission limits of
the plan for units of Florida Power and
Light Company’s Cape Canaveral, Ft.
Myers, Manatee, Riviera, and Sanford
plants, submitted on August 31, 1979,
and June 23, 1980, by the Florida
Department of Environmental
Regulation. (The particulate variance for
the Port Everglades and Turkey Point
plants is disapproved.)

* * * * *

2. Section 52.528 is amended by
changing its title from “Control strategy:
sulfur oxides” to “Control strategy:
sulfur oxides and particulate matter”, by
removing paragraph (a), and by adding a
new paragraph (b) as follows:

§ 52.528 Control strategy: Sulfur oxides
and particulate matter.

(a) [Reserved]

{b) The variance granted to the
Turkey Point and Port Everglades plants
of Florida Power and Light Company
from the particulate emission limits of
the plan is disapproved because the
relaxed limits would cause violation of
the Class I increment for sulfur dioxide
in the Everglades National Park. These
plants must meet the 0.1%/MMBTU
particulate limit of the plan.

[FR Doc 83-20117 Filed 7-25-83; 8:45 am)
BILLING CODE 6560-50-M

40 CFR Part 60 and 61
[A-6-FRL 2400-3]

Delegation of Additional Authority to
Oklahoma State Department of Health
and Subdelegation of Authority to the
Tulsa City-County Health Department
for the New Source Performance
Standards (NSPS) and National
Emission Standards for Hazardous Air
Pollutants (NESHAP) Programs

AGENCY: Enviromental Protection
Agency (EPA), Region 6.
ACTION: Final rule.

SUMMARY: On June 10, 1983 EPA
delegated to the Oklahoma State
Department of Health (OSDH) the
additional authority to subdelegate the
NSPS and NESHAP programs to
qualified local air pollution control
authorities in the State of Oklahoma.
The OSDH has subdelegated the
authority to implement and enforce the
programs in Tulsa County to the Tulsa
City-County Health Department
(TCCH). Except as specifically limited,
all of the authority and responsibilities
delegated to the OSDH by EPA which
are found in 40 CFR Parts 60 and 61 are
subdelegated to the TCCHD. Any such
authority and responsibilities may be
redelegated by the TCCHD to its staff.
The subdelegation will allow for the
implementation and the enforcement of
these programs at the local level.

EFFECTIVE DATE: June 10, 1983.

ADDRESS: Copies of the delegation of
addition authority to the OSDH allowing
for subdelegation, as well as copies of
the TCCHD request and the TCCHD/
OSDH agreement for this subdelegation
of authority are available for public
inspection at the Air Branch, Air and
Waste Management Division,
Environmental Protection Agency,
Region 6, Inter-First Two Building, 28th
Floor, 1201 Elm Street, Dallas, Texas
75270.

FOR FURTHER INFORMATION CONTACT:
William H. Taylor, Jr., Air Branch, EPA,
address above (214) 767-2746.
SUPPLEMENTARY INFORMATION: On
January 21, 1983, the TCCHD requested
the OSDH to delegate to them the
authority to implement and enforce the
NSPS and NESHAP programs as
specified under 40 CFR Parts 60 and 61
for sources located in Tulsa County. On
February 7, 1983, the OSDH approved
subdelegating to the TCCHD this
authority.

On June 10, 1983, EPA delegated the
additional authority to the OSDH to
subdelegate the authority for the NSPS
and NESHAP programs to local air
pollution control agencies in Oklahoma.

Effective on this date, the authority is
granted to the TCCHD to administer the
requirements for the NSPS and NESHAP
programs specified in 40 CFR Parts 60
and 61, as delegated to the OSDH by
EPA.

This notice will have no effect on the
National Ambient Air Quality
Standards. ’

The Office of Management and Budget
has exempted this information notice
from the requirements of Section 3 of
Executive Order 12291.

Sources locating in Tulsa County
should submit all information pursuant
to 40 CFR Parts 60 and 61 directly to the
Tulsa City-County Health Department,
4616 East Fifteenth Street, Tulsa
Oklahoma 74112.

I certify that this rule will not have a
signifftant economic impact on a
substantial number of small entities.

Dated: June 24, 1983.
Myson O. Knudson,
Acting Regional Administrator.

PART 60—NEW SOURCE
PERFORMANCE STANDARDS

Part 80 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. Section 60.4 paragraph (a) is
amended by removing “to the attention
of the Director, Enforcement Division.”
and by changing the address for Region
VI to read as follows:

§60.4 Address.
[a) L I
Region VI (Arkansas, Louisiana, New

Mexico, Oklahoma, Texas), 1201 Elm Street,
Dallas, 75270.

2. Section 60.4 paragraph {b)(LL) is
amended by adding paragraphs (i) and
(ii) to read as follows:

§ 60.4 Address.

* * * o\ * *

(b) * & &

{LL) .- .

{i) [Reserved]

(i) Tulsa County: Tulsa City-County Health
Department, 4616 East Fifteenth Street, Tulsa,
Oklahoma 74112.

PART 61—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS

Part 81 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. Section 61.04 paragraph (a) is
amended by removing the following
words “to the attention of the Director,
Enforcement Division.” and by revising
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the address for Region VI to read as
follows:

§61.04 Address.

(8) * * % )

Region VI (Arkansas, Louisiana, New
Mexico, Oklahoma, Texas), 1201 Elm Street,
Dallas, Texas 75270.

2. Section 61.04 paragraph (b)(LL) is
amended by adding paragraphs (i) and
(ii) to read as follows:

§61.04 Address.

* & * * *

(b)ﬁ L

(LI‘] * & &

(i) [Reserved]

(i) Tulsa County: Tulsa City-County Health
Department, 4618 East Fifteenth Street, Tulsa,
Oklahoma 74112. .

[FR Doc. 8320134 Filed 7-25-83; 8:45 am)
BILLING CODE 6560-50-M

40 CFR Part 271
[SW-3-FRL 2404-5]

Hazardous Waste Management
Program; Region i States; District of
Columbia, Delaware, Maryland,
Pennsyivania, Virginia, and West
Virginia; Request for Extension of
Application Deadiine for Interim
Authorization.

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Notice of extension of
application submission and interim
authorization period.

SUMMARY: All States in Region III have °
requested an extension beyond the July
26, 1983 deadline for application for the
appropriate Phase I and Phase II
Components of Interim Authorization or
Final Authorization of the Resource
Conservation and Recovery Act of 1976,
as amended. EPA is granting these
extensions. One effect of this action is to
allow the States to submit their
applications after July 26, 1983. It also
avoids termination on July 26 of the
Interim Authorization which EPA
sranted previously to Delaware,
Maryland, Pennsylvania, and Virginia
for Phase I of the hazardous waste
program. This action also allows West
Virginia and the District of Columbia to
apply for, receive, and maintain an EPA
approved interim authorized program
beyond the July 286, 1983 deadline.
EFFECTIVE DATE: July 26, 1983.
FOR FURTHER INFORMATION CONTACT:
Anthony J. Donatoni, Chief, State
Programs Section, Environmental

" Protection Agency, Region I1I, 6th &
Walnut Streets, Philadelphia, PA 19108,
Telephone (215) 597-7937.

SUPPLEMENTARY INFORMATION:
Background: 40 CFR 271.122(c)(4)
(formerly § 123.122(c)(4); 47 FR 32377,
July 26, 1982) requires that States which
have received any but not all Phases/
Components of Interim Authorization
amend their original submissions by July
26, 1983, to include all Components of
Phase II. 40 CFR 271.137(a) (formerly

§ 123.137(a); 47 FR 32378, July 26, 1982)
further provides that on July 26, 1983,
Interim Authorization terminates except
where the State has submitted by the
date an application for all Phases/
Components of Interim Authorization or
Final Authorization.

Where the authorization (approval) of
the State program terminates, EPA is to
administer and enforce the Federal
program in those States. However, the
Regional Administrator may, for good
cause, extend the July 26, 1983, deadline
for submission of the Interim
Authorization application and the
deadline for termination of the EPA
approved State program. [Note: 40 CFR
Part 123, including the July 26, 1982
amendments (47 FR 32373), was
recodified on April 1, 1983 as 40 CFR
Part 271 (48 FR 14248).]

District of Columbia

It is the intent of the District to apply
only for Interim Authorization for Phase
I and II, Components A and B. This
decision was made due to the additional
time required to revise the enabling
legislation which is necessary to support
regulations prohibiting land disposal.
Anticipation the adoption of enabling
legislation by August, 1984, the District
of Columbia, Department of
Environmental Services, committed to
the following schedule for applying for
Interim and Final Authorization:

* July, 1983—Submission of complete
application for Phase I and II,
Components A and B, Interim
Authorization.

* October, 1983—Introduce to District

- Council for adoption, proposed

amendments to DC's hazardous waste
management legislation.

¢ February, 1984—Submission of the
draft application for Final Authorization.

* August, 1984—Submission of the
complete application for Final
Authorization.

Decision: In consideration of the
Department of Environmental Services'
efforts to obtain the necessary
legislation, and DC's renewed
commitment to managing and
implementing a hazardous waste
program, I find there is good cause to
grant DC’s request for a thirteen (13)
month extension beyond July 26, 1983 to
apply for Final Authorization. Therefore,
the District of Columbia must officially

submit an application to EPA on or
before August 26, 1984 for Final
Authaorization. If the District fails to
submit a complete application for Final
Authorization by August 26, 1984, the
EPA approved District program will
terminate automatically and
administration of the hazardous waste
management program will revert to EPA.
Although this decision relates to the
submission of the District’s application
for Final Authorization, it is my
intention to ensure that the schedule
presented above for Interim
Authorization is also adhered to.

Delaware

Delaware received Phase I Interim
Authaorization on February 25, 1981.
Delaware’s ability to apply for Phase II
Interim Authorization before July 26,
1983 was delayed due to the lack of
personnel to implement the Phase 11
program. Anticipating the hiring of
additional resources by October 1983,
Delaware opted to apply directly for
Final Authorization and has committed
to the following schedule for applying
for Final Authorization.

¢ July 1983—Hold public hearing on
the proposed regulations for permitting
facilities, and the Final Authorization
application.

¢July 1883—Submit complete Final
Authorization application to EPA.

Decision: In consideration of
Delaware's efforts to obtain the
necessary regulations and personnel to
implement the full hazardous waste
program, and in consideration of the
above schedule, I find there is good
cause to grant an extension of two (2)
months beyond the deadline of July 26,
1983 for submitting a complete
application for Final Authorization. This
extension has the effect of avoiding
reversion of Delaware's Phase I Interim
Authorization due to unforeseen issues
that may prevent Delaware from
submitting their application by July 28,
1983. Therefore, Delaware must submit a
complete application for Final
Authorization by September 28, 1983. If
the State fails to submit a complete
application by September 26; 1983, the
EPA approved State program will
terminate automatically and
administration of the RCRA hazardous
waste management program will revert
to EPA.

Maryland

Maryland received Phase I Interim
Authorization on July 8, 1981. The State
of Maryland also applied for phase II,
Component A on January 19, 1983 and a
final decision on that application by
EPA is expected shortly. However, due
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to the State’s desire to thoroughly
review and consider modifications to
the EPA RCRA regulations for
Components B and C, Maryland can not
meet the July 26, 1983 deadline to apply
for all of Phase II. The State now fully
expects to propose its own regulations
for Components B and C in the near
future and has committed to the
following schedule for applying for
Interim and Final Authorization:

¢ August 1983—Submit draft
application for Phase I1 Components B
and C.

e October 1983—Submit a complete
application for Phase Il Components B
and C.

¢ January 1984—Submit draft Final
Authorization application.

¢ July 1984—Submit complete Final
Authorization application.

Decision: In consideration of
Maryland’s efforts to obtain Interim
Authorization, its commitment to Final
Authorization and the State’s past
performance in managing and
implementing an effective hazardous
waste management program, I find there
is good cause to grant a five (5) month
extension beyond the deadline for
applying for Phase II, Components B and
C. This extension has the effect of
avoiding reversion of Maryland's Phase
I Interim Authorization due to
unforeseen issues that may prevent
Maryland from submitting their
application in October 1983. Therefore,
Maryland must officially submit a
complete application for Phase II,
Components B and C on or before
January 1, 1984. If the State fails to
submit a complete application by
January 1, 1984, the EPA approved State
program will terminate automatically
and administration of the RCRA
hazardous waste management program
will revert to EPA.

Pennsylvania

Pennsylvania received Phase I Interim
Authorization on May 26, 1981.
Pennsylvania's ability to apply for Phase
I Interim Authorization before July 26,
1983 was delayed because
Pennsylvania‘s Environmental Quality
Board did not adopt the necessary
financial responsibility regulations
enabling the Department of
Environmental Resources to require
owners and operators of hazardous
waste facilities to obtain financial
instruments for closure and post-closure
care and to obtain liability insurance.
Anticipating promulgation of the
necessary regulations in December 1983,
Penngylvania has committed to the
following schedule for applying for
Interim and Final Authorization:

¢ September 1983—Publish, as
proposed rulemaking, financial
responsibility regulations that will meet
the test of substantial equivalence.

* December 1983—Request the
Environmental Quality Board to adopt
the financial responsibility regulations
to become effective upon publication.

e January 1984—Submit a complete
application for Phase Il Components A,
B, and C. )

¢ January 1984—Submit draft Final
Authorization application.

* August 1984—Submit complete
Final Authorization application.

Decision: In consideration of the
Department of Environmental
Resources' efforts to promulgate the
necessary regulations, its commitment to
Final Authorization and Pennsylvania’s
past performance in managing and
implementing a hazardous waste
management program, I find there is .
good cause to grant a seven (7) month
extension beyond the deadline for
applying for Phase Il Components A, B,
and C. This extension has the effect of
avoiding reversion of Pennsylvania’s
Phase I Interim Authorization due to
unforeseen issues that may prevent
Pennsylvania from submitting their
application in January, 1984. Therefore,
Pennsylvania must officially submit a
complete application for all Phase II
Components to EPA on or before
February 26, 1984. If the State fails to
submit a complete application by
February 26, 1984, the EPA approved
State program will terminate
automatically and administration of the
RCRA hazardous waste management
program will revert to EPA,

Virginia

Virginia received Phase I Interim
Authorization on November 3, 1981. The
Commonwealth submitted a complete
application for Phase II, Components A
and B, Interim Authorization on April 29,
1983. However, Virginia's lengthy
regulation adoption process precluded
the Commonwealth from applying for
Phase II, Component C, Interim
Authorization before July 26, 1983.
Based on the lengthy regulation
adoption process, the Commonwealth of
Virginia desires to apply directly for
Final Authorization instead of first
applying for Phase II, Component C.
Virginia has committed to the following
schedule for applying for Final -
Authorization:

¢ December 1983—Submit draft Final
Authorization application.

¢ June 1984—Submit complete Final
Authorization application.

Decision: In consideration of

"Virginia's lengthy regulation adoption

process and the Commonwealth's past
performance in managing and
implementing a hazardous waste
management program, I find there is
good cause to grant the Commonwealth
an extension of eleven {11) months
beyond the July 26, 1983 deadline for
applying for Final Authorization.
Therefore, Virginia must submit a
complete application by June 26, 1984. If
the Commonwealth fails to submit a
complete application by June 26, 1984,
approval of the Virginia program will
terminate automatically and
administration of the hazardous waste
management program will revert to EPA.

West Virginia

With the amendment to 40 CFR
§ 123.125 on July 26, 1982, West Virginia
became eligible to apply for Interim
Authorization. It is the intent of West
Virginia to apply only for Interim
Authorization for Phase I and II
Components A and B. This decision was
made because of the lack of available
resources to operate Component C of
the hazardous waste program. However,
West Virginia plans to obtain adequate
resources prior to Final Authorization
and has committed to the following
schedule for applying for Interim and
Final Authorization.

* July 1983—Submit complete
application for Interim Authorization
Phase I and Il Components A and B.

¢ March 1984—Submit draft
application for Final Authorization.

¢ July 1984—Submit complete
application for Final Authorization.

Decision: In consideration of West
Virginia's efforts to obtain the necessary
regulations and resources and the
State's past performance in assisting
EPA in implementing the hazardous
waste management program under the
Cooperative Arrangement, I find there is
good cause to grant the State an
extension for twelve (12) months beyond
the July 26, 1983 deadline for applying
for Final Authorizatrion. Therefore,
West Virginia must officially submit a
complete application for Final
Authorization to EPA on or before July
26, 1984. If the State fails to submita ~
complete application by July 26, 1984,
approval of West Virginia's program
will terminate automatically and
administration of the hazardous waste
management program will revert to EPA.
Although this decision relates to the
submission of West Virginia's
application for Final Authorization, it is
my intention to ensure that the schedule
presented above for Interim
Authorization is adhered to.
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List of Subjects in 40 CFR Part 271

Hazardous materials, Indian-lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Water pollution control, Water
supply, Intergovernmental relations,
Penalties, Confidential business
information.

Authority: This notice is issued under the
authority of Section 2002(a), 3006 artd 7004(b)
of the Solid Waste Disposal Act, as amended
by the Resource Conservation and Recovery
Act of 1976, as amended, 42 U.S.C. 6912(a),
6926 and 6974(B).

Dated: July 18, 1983.

Thomas P, Eichler,

Regional Administrator.

[FR Doc. 83-20119 Filed 7-25-83; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 271
[SW-2; FRL 2404-4)

Hazardous Waste Management
Program; New Jersey and Puerto Rico
Request Extension of Application -
Deadline for Interim Authorization

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of Extension of
Application Submission and Interim
Authorization Period.

SUMMARY: The State of New Jersey and
the Commonwealth of Puerto Rico
requested an extension on May 13, 1983
and May 17, 1983, respectively, of the
July 26, 1983 deadline under the
Resource Conservation and Recovery
Act (RCRA) of 1978, as amended, for
termination of EPA's approval of their
Phase I interim authorization programs.
EPA is extending the deadline to
January 26, 1985, provided that New
Jersey and Puerto Rico make substantial-
progress in meeting the agreed upon
May 1984 date for development of
complete applications for final
authorization. If there will be a
significant delay in New Jersey and
Puerto Rico meeting this commitment,
EPA will consider the initiation of action
to terminate their interim authorizations.
New Jersey also requested an extension
of the July 26, 1983 deadline for applying
for Phase II A-B interim authorization
(ie., component A—authority to permit
tanks and containers, and component
B—authority to permit incinerators).
EPA is also granting this extension.
Today's action will avoid termination on
July 26, 1983 of the interim
authorizations which EPA granted
previously to New Jersey and Puerto
Rico for the Phase I portion of the
hazardous waste program. It will also

allow New Jersey to submit its Phase II

A-B interim authorization application to

EPA after July 26, 1983.
EFFECTIVE DATE: ]uly 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Graig, Environmental
Scientist, Solid Waste Branch, Air and
Waste Management Division, U.S.
Environmental Protection Agency,
Region 11, 26 Federal Plaza, Room 905,
New York, New York 10278, 212-264-
0505.

SUPPLEMENTARY INFORMATION:

Background

40 CFR § 271.122(c)(4) (formerly
§ 123.122(c)(4); 47 FR 32377, July 26,
1982) requires that States which have
received any but not all Phases/
Components of interim authorization
amend their original submissions by July
26, 1983, to include all Components of
Phase II. 40 CFR 217.137(a) (formerly
§ 123.137(a); 47 FR 32378, July 26, 1982)
further provides that on July 26, 1983,
interim authorizations terminate except
where the State has submitted by that
date an application for alt Phases/
Components of interim authorization.

Where the authorization (approval) of
the State program terminates, EPA is to
administer and enforce the Federal
program in those States. However, the
Regional Administrator may, for good
cause, extend the July 26, 1983, deadline
for submission of the interim
authorization application and the
deadline for termination of the approval
of the State program. [Note.—40 CFR
Part 123, including the July 28, 1982
amendments (47 FR 32373}, was
recodified on April 1, 1983 as 40 CFR
Part 271 {48 FR 14248).]

EPA granted Phase I interim
authorization to New Jersey on February
2,1983. New Jersey submitted a draft
application for Phase Il A-B interim
authorization to EPA on May 16, 1983,
which is currently under Agency review.
EPA’s land disposal regulations, which
form the basis of the Phase II-C interim
authorization component (ie., authority
to permit land disposal facilities), were
adopted in final form and became
effective on January 26, 1983. The six
month lead time is not sufficient for
New Jersey to develop land disposal
regulations based on EPA's regulations,
conduct public participation activities
and apply for Phase II-C interim
authorization by July 26, 1983. New
Jersey has initiated work on developing
land disposal regulations, and intends to
apply for permitting authority for land
disposal facilities when it applies for
final authorization. In addition, the
necessary statutory amendments for
final authorization were introduced by

New Jersey to the State Legislature in
May 1983.

New Jersey has committed to the
following schedule for applying for
Phase II A-B interim authorization and
final authorization:

November 1983—New Jersey submits
complete application for Phase I A-B
interim authorization to EPA.

September 1983—New Jersey provides
public notice of comment period and
opportunity for a hearing on the State’s
proposed land disposal regulations.

January 1984—New Jersey submits
draft application for final authorization
to EPA.

May 1984—New Jersey provides
public notice of comment period and
opportuntiy for hearing on the State's
complete final authorization application.
Regulations and statutory amendments
are adopted by the time the State issues
its public notice.

EPA granted Phase I interim
authorization to Puerto Rico on October
14, 1983. As is the case in New Jersey,
the six month lead-time is not sufficient
for Puerto Rico to develop land disposal
regulations based on EPA's regulations,
conduct public participation activities
and apply for Phase II-C interim
authorization by July 26, 1983. Puerto
Rico intends to apply for final
authorization directly from Phase I
interim authorization. Puerto Rico has
initiated work on developing the
necessary regulations for final
authorization, In addition, Puerto Rico
introduced the necessary statutory
amendments for final authorization to
Legislature in January 1983.

Puerto Rico has committed to the
following schedule for applying for final
authorization:

November 1983-—Puerto Rico provides
public notice of comment period and
opportunity for a hearing on Puerto
Rico’s proposed regulations with respect
to financial responsibility and the permit

program, including administrative

requirements, procedures for
decisionmaking, and technical
standards for hazardous waste storage,
treatment and disposal facilities which
have effective federal standards.

February 1984—Puerto Rico submits
draft final authorization application to
EPA.

May 1984—Puerto Rico provides
public notice of comment period and
opportunity for a hearing on the
Commonwealth's complete final
authorization application. All
regulations and statutory amendments
are adopted by the time Puerto Rico
issues its public notice.
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Decision

On July 15, 1983, in consideration of
New Jersey's and Puerto Rico’s efforts to
develop the necessary regulations and
statutory amendments for final
authorization, I found there was good
cause to grant their requests for an
extension of the July 26, 1983 deadline
for termination of their Phase 1
authorized programs. I am granting the
extension to January 26, 1985, provided
that New Jersey and Puerto Rico make
substantial progress in meeting the
agreed upon May 1984 date for
development of complete applications
for final authorization. If there will be a
significant delay in New Jersey and
Puerto Rico meeting this commitment, I
will consider the initiation of action to
terminate their interim authorizations. 1
will provide public notice in the Federal
Register of any such decisions to
withdraw approval of Puerto Rico’s and
New Jersey's authorized programs, in
which case, the administration of the
hazardous waste management program
will revert to EPA. In consideration of
New Jersey's efforts in developing a
draft Phase II A-B interim authorization
application, I have also found good
cause to grant New Jersey’s request to
allow the State to submit a complete
Phase II A-B interim authorization
application after the July 26, 1983
deadline.

List of Subjects in 40 CFR Part 271

Hazardous materials, Indianlands,
Reporting and recordkeeping
requirements, waste treatment and
disposal, Water pollution control, Water
. supply, Intergovernmental relations,
Penalties, Confidential business
information.

(Secs. 2002(a), 3008 and 7004(b), Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, as
amended (42 U.S.C. 6912(a), 6926 and
6974(B)))

Dated: July 15, 1983.
Jacqueline E. Schafer,
Regional Administrator, Region II.
[FR Doc. 83-20121 Filed 7-25-83; 8:45 am|
BILLING CODE 6580-50-M

On page 21751. first column, the
heading § 270.78 Recordkeeping should
have read § 720.78 Recordkeeping.

BILLING CODE "1505~01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 205

Temporary Housing Assistance
Program i

Correction

In FR Doc. 83-18945 beginning on page
32734 in the issue of Monday, July 18,
1983, make the following corrections:

1. In § 205.52 (d), on page 32735, third
column, fifteenth line of text from the
top of the page, “assistance this" should
have read “assistance under this".

2. In § 205.52 (q){2)(viii), on page
32740, center column, fifteen lines from
the bottom of the page, “determination
paragraph” should have read
“determination under paragraph"”.

3. In § 205.52 (r)(2)(iii)(C)(3), on page
32741, first column, the twenty-eighth
and twenty-ninth lines from the bottom
of the page should have read “(3)
Subtract item (r)(2)(iii)(C)(2) of this
section from item (r)(2)(iii}{C)(2) of this".
BILLING CODE 1505-01-M

40 CFR Part 720
[OPTS-50002G; TSH~-FRL-2998-5)

Premanufacture Notification;
Premanufacture Notice Requirements
and Review Procedures

Correction

In FR Doc. 83-12401 beginning on page
21722 in the issue of Friday, May 13,
1883, make the following correction:

OFFICE OF PERSONNEL
MANAGEMENT

45 CFR Part 801

Voting Rights Program, Georgia

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This notice identifies the
location of a new office for filing
applications or complaints under the
Voting Rights Act of 1965, as amended.

EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael D. Clogston, Coordinator,
Voting Rights Program, Office of
Personnel Management, Washington,
D.C. 20415, 202-632-5691.

SUPPLEMENTARY INFORMATION: The
Attorney General has designated Burke
County, Georgia, as an additional
examination point coming under the
provisions of the Voting Rights Act of
1965, as amended. He has determined
that this designation is necessary to
enforce the guarantees of the Fourteenth
and Fifteenth amendments to the
Constitution. Accordingly, pursuant to
Section 6 of the Voting Rights Act of

1965, as amended, 42 U.S.C. 1973d. the
U.S. Office of Personnel Management
will appoint Federal examiners to
review the qualifications of applicants
to be registered to vote.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because its purpose is the addition of
one county to the list of counties in the
regulation concerning OPM's
responsibilities under the Voting Rights
Act.

List of Subjects in 45 CFR Part 801

Administrative practice and
procedures,Voting rights.
Office of Personnel Management.
Donald }. Devine,

Director.

PART 801--AMENDED

Accordingly, the Office of Personnel
Management amends 45 CFR Part 801,
Subpart B, Appendix A, by adding Burke
County, Georgia, to read as follows:

Georgia
County; Place for filing; Beginning date.
* * * * *

Burke; Waynesboro-U.S. Post Office, 721
L\berty Street, Room 204; November 2, 1982.

(5 U.S.C. 1103,; Secs. 7, 9, 79 Stat. 440, 441 (42
U.S.C. 1973c, 1973g))

[FR Doc. 83-19377 Filed 7-25-83; 8:45am]

BILLING CODE 6325-01-M

45 CFR Part 801

Voting Rights Program, Mississippi

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This notice identifies the
location of a new office for filing
applications or complaints under the
Voting Rights Act 6f 1965, as amended.

EFFECTIVE DATE: July 26, 1983.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael D. Clogston, Coordinator,
Voting Rights Program, Office of
Personnel Management, Washington,
D.C. 20415, 202-632-5691.

SUPPLEMENTARY INFORMATION: The
Attorney General has designated
Ruleville, Mississippi, as an additional
examination point coming under the
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provisions of the Voting Rights Act of
1965, as amended. He has determined
that this designation is necessary to
enforce the guarantees of the Fourteenth
and Fifteenth amendments to the
Constitution. Accordingly, pursuant to
Section 6 of the Voting Rights Act of
1965, as amended, 42 U.S.C. 19734, the
U.S. Office of Personnel Management
will appoint Federal examiners to
review the qualifications of applicants
to be registered to vote.
Pursuant to Section 553(b)(3)(B) of title
5 of the United States Code, the Director
finds that good cause exists for waiving
the general notice of proposed
rulemaking. The notice is being waived
because of OPM's legal responsibilities
under 42 USC 1973e(a) and other parts
of the Voting Rights Act of 1965, as
amended, which require OPM to publish
counties certified by the U.S. Attorney
General and locations within these
counties where citizens can be Federally
listed and become eligible to vote.
Pursuant to Section 553(d)(3) of title 5
of the United States Code, the Director
finds that good cause exists to make this
-amendment effective in less than 30
days. The regulation is being made
effective immediately to allow Federal
examiners to immediately register
voters under the authority of the Voting
Rights Act of 1965, as amended.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because its purpose is the addition of
one new location to the list of counties
in the regulation concerning OPM’s
responsibilities under the Voting Rights
Act.

List of Subjects in 45 CFR Part 801

Administrative practice and
procedures, Voting rights.
Office of Personnel Management.
Donald J. Devine,

Director.

PART 801—AMENDED

Accordingly, the Office of Personnel
Management amends 45 CFR Part 801,
Subpart B, Appendix A, by adding a
new examination point in Sunflower
County, Mississippi, to read as follows:

Mississippi
County; Place for filing; Beginning date.

* * * * *

Sunflower; (1) Indianola-Post Office
Building; May 2, 1967; (2) Ruleville-U.S. Post
Office, 120 South Ruby Avenue; June 16, 1983.
(5 U.S.C. 1103; Secs. 7, 9, 79 Stat. 440, 441 (42
U.S.C. 1973c, 1973g))

[FR Doc. 83-19378 Filed 7-25-83; 8:45 am|
BILLING CODE 6325-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 21, 74

[Gen. Docket Nos. 80-112 & 80-116; RM~
3540; File Nos. 8938-ED-MR-82 & BPEX-~
820802KH; FCC 83-243]

Amendment of the Commission’s
Rules With Regard to the instructional
Television Fixed Service, the
Multipoint Distribution Service, and the
Private Operational Fixed Microwave
Service; and Applications for an
Experimental Station and
Establishment of Multi-Channel
Systems

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action reallocates
spectrum from the Instructional
Television Fixed Service to the
Multipoint Distribution Service (MDS).
In particular, two four-channel groups of
ITFS channels are made available for
MDS use. The action also allows
existing ITFS licensees to lease excess
capacity on their facilities. The reason
for this action is to make possible
multichannel MDS and to provide a
possible source of revenue for ITFS
licensees.

DATES: The effective date of the Rules
adopted is August 24, 1983. Multichannel
MDS applications will be accepted only
on September 8, 1983.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Kevin Kelley, Common Carrier Bureau,
(202) 634-1817.

List of Subjects

47 CFR Part 2—Frequency allocations.

47 CFR Part 21—Point-to-multipoint
microwave transmission. :

47 CFR Part 74—Point-to-multipoint
microwave television.

Report and Order

In the matter of an amendment of Parts 2,
21, 74 and 94 of the Commission’s Rules and
Regulations in regard to frequency allocation
to the Instructional Television Fixed Service,
the Multipoint Distribution Service, and the
Private Operational Fixed Microwave
Service, General Docket No. 80-112; inquiry

into the development of regulatory policy
with regard to future service offerings and
expected growth in the Multipoint
Distribution Service and Private Operational
Fixed Microwave Service, and into the
development of provisions of the
Commission’s Rules and Regulations in
regard to the compatibility of the operation of
satellite services with other services
authorized to operate in the 2500-2690 MHz
band, Amendment of Part 21 of the
Commission’s Rules to Permit the Use of
Alternative Procedures in Choosing
Applicants for Radio Authorizations in the
Multipoint Distribution Service, CC Docket
No. 80-116; petition for Rulemaking filed by
Microband Corporation of America to amend
Section 21.901 of the Commission’s Rules and

. Regulations, RM-3540; application of Channel -

View Inc. for an Experimental
(Developmental) station at Salt Lake City,
File No. 8938-ED-MR-82; application of
Contemporary Communications Corporation
for Developmental Authorizations to.
Establish Multi-Channel Systems (MCS) in
New York, Chicago, Los Angeles, St. Louis
and Philadelphia, File No. BPEX-820802KH.

Adopted May 26, 1983.

Released July 15, 1983.

By the Commission: Commissioner Quello
concurring and issuing a statement; -
Commissioner Fogarty not participating;

. Commissioner Jones concurring in the result;

Commissioner Dawson concurring and
issuing a statement at a later date;
Commissioner Rivera concurring in part,
dissenting in part and issuing a statement at
a later date; Commissioner Sharp absent.
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L. Introduction and Summary

1. On May 2, 1980 the Commission
released a Notice of Inquiry and
Proposed Rulemaking and Order in
General Docket 80-112, 45 FR 29,323
(1980) (hereinafter Notice), in which it
proposed to reallocate the 2500-2690
MHz band to provide additional
channels for the Multipoint Distribution
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Service (MDS) and the Private
Operational Fixed Microwave Service
(OFS) and to reduce the number of
channels available for the Instructional
Television Fixed Service (ITFS). The
Notice referred to these services as
“area wide microwave distribution
services” (AMDS) and inquired into
their future prospects and anticipated
growth.

2. Approximately 200 entities
submitted comments and reply
comments in response to the Notice. On
February 10, 1982 Microband
Coropration of America (Microband)
submitted a 3 volume proposal to create
what it termed a “wireless cable

- system” using frequencies in the 2500~
2690 MHz band. Proposal of Microband
Corporation of America, General
Dockets 80-112 and 80-113 (February 10,
1982) (hereinafter Microband Proposal).
Microband simultaneously submitted a
“Motion for Acceptance of Additional
Comments” requesting that its proposal
be accepted as additional comments in
this proceeding and in the companion
proceeding in General Docket 80-113.!
On April 20, 1982 the Chief of the
Common Carrier Bureau, acting
pursuant to delegated authority, issued
an order accepting the Microband
Proposal as additional comments in
these dockets and inviting interested
parties to submit reply comments. Order
Accepting Additional Comments 47 FR
18,932 (1982). Approximately 190 reply
comments were received in response to
the Microband proposal.?

3. On August 2, 1982 Contemporary
Communications Corporation (CCC})
submitted a set of applications in which
it requested development authority to
construct what it termed Multi-Channel
Systems (MCS) in New York,
Philadelphia, Chicago, St. Louis and Los
Angeles. The CCC applications are
similar in some respects to the
Microband proposal and to the
experimental authoriztion we granted to
Channel View in Salt Lake City (see
note 24, infra). They are different in that
Microband filed additional comments in
response to the the Notice while
Channel View requested authority to

! Notice of Inquiry and Proposed Rulemaking in

Gen. Docket No. 80-113, FCC 80-137, 45 FR 29,350

. {April, 1980). In that proceeding the Commission
proposed to revise certain technical rules applicable
to the Multipoint Distribution Service, operating in
the 2150-2162 MHz band, and inquired into the
feasibility of applying the proposed rules to 2500~
2690 MHz band.

2 A list of all those submitting comments in this
proceeding is contained in Appendix A. This list
includes all comments both formal and informal.
Comments that were not filed in a timely manner
are hereby accepted as informal comments. Some
entities submitted more than one set of comments
and hence are listed more than once.

construct experimental facilities in Salt
Lake City. CCC specifically requested
authority to conduct market trails in five
cities. It made two basic claims in
support of its MCS proposal. First, it
claimed that the Commission would
receive valuable information concerning
certain technical aspects of
multichannel operation such as adjacent
channel operation and propagation
characteristics at [TFS frequencies.
Second, CCC claimed the proposed five
market developmental operation would
provide the industry and the
Commission with needed information
concerning what CCC referred to as the
“intermixture of programming and
pricing"” for multichannel systems. While
we agreed that such additional
information might be useful, we do not
believe that it would be in the public
interest to delay introduction of
multichannel service while CCC
conducts its developmental program. For
this reason, we are denying CCC's
developmental applications.

4. Our review of the extensive record
in this proceeding and our experience
with these and other services leads us to
the conclusion that the public interest
would best be served by a limited
reallocation of sp&ctrum from the ITFS
to the MDS. There are a substantial
number of unused ITFS channels in
many areas of the country (several
states have no ITFS licensees), and it
appears that, while some growth in the
ITFS service will occur, this growth is
unlikely to exhaust the supply of
channels. The market studies presented
in this proceeding appear to
demonstrate a substantial demand for
multichannel MDS. Creating a
multichannel MDS service offers a
number of public interest benefits
including expanding consumer choice,
creating lower cost equipment, and
providing competition to other services
(such as cable television) which should
lead both services to construct more
quickly and provide better service at
lower cost. Accordingly, we herein
reallocate the E and F groups to MDS.
This will nominally permit us to
authorize two systems in each area.
Each system would have four channels,
which appears to be a sufficient number
to satisfy the perceived customer |
demand. Importantly, four channel
systems are consistent with the existing
channel plans for this band, and
preserving the existing group design
should minimize disruption to ITFS
operations in the band. Our choice of
the E and F groups is prompted by our
desire to minimize disruption to the
ITFS and other services (such as the
potential use of the band by satellite

systems). To further minimize disruption
to existing ITFS operations, we are
“grandfathering” ITFS permittees,
licensees and applicants in the E and F
groups. A potential MDS entrant will
have to demonstrate to the Commission
prior to commencing operation that
grandfathered ITFS entities will not
suffer harmful interference as a result of
the operation of the MDS station. We
are by a further notice in this docket
proposing to select licensees by lottery.
We also are permitting ITFS licensees to
lease excess capacity on their existing
systems. We believe these actions will
result in a more intensive use of the
spectrum and represent an appropriate
balance of the conflicting public policy
interests presented.

I1. Background
A. MDS

5. The origin of this service may be
traced to July 31, 1970, when the
Commission removed the 3.5 MHz
bandwidth limitation that had been
imposed on stations using the 2150-2160
MHz band. Amendment of Part
21.703(g), 47 FCC 2d 957 (1970). This
action precipitated a number of
applications that proposed to use this
spectrum for the common carrier
distribution of television programming
from a central location to numerous
points selected by the common carriers’
subscribers. At that time, this spectrum
was administered as a part of the Point-
to-Point Microwave Radio Service. The
Commission subsequently concluded the
point-to-point rules were not
appropriate for administering what had
become a point-to-multipoint service
and hence proposed to establish a new
common carrier service to be known as
the Multipoint Distribution Service.
Multipoint Distribution Service, 34 FCC
2d 718 (19872). In January of 1974 the
Commission adopted rules to govern the
service. Multipoint Distribution Service,
45 FCC 2d 616 (1974), recon. denied, 57
FCC 2d 301 (1975). These rules provide

,for two 8 MHz channels in 50 of the
largest metropolitan areas. The channels
are designated channel 1 (2150-2156
MHz) and channel 2 (2156-2162 MHz). In
all other areas of the country, where the
2160-2162 MHz band is used for rural
telephone service, the second channel
bandwidth is limited to 4 MHz (2156—
2160 MHz) and is designated channel
2A. This channel cannot be used to
transmit a standard television signal,
which requires 8 MHz of spectrum

6. The majority of the transmission
time now leased by MDS common
carrier licensees is used by their
customers to transmit premium
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television *to hotels, motels, apartment
complexes and single family residences.

B. The 2500-2690 MHz Band

7. This band is divided into thirty-one
6 MHz channels and thirty-two 125 KHz
response channels. Twenty-eight of the 6
MHz channels and the same number of
response channels are allocated to the
ITFS. 47 CFR 74.902, 74.939. The
remaining three 6 MHz channels and
three response channels are allocated to
the OFS. 47 CFR 94.65(f). The remaining
125 KHz response channel is not
-assigned to either service.

C.ITFS

8. The ITFS was created by a Report
and Order in Docket No. 14744 adopted
by the Commission in 1963. Educational
Television, 39 FCC 846 (1963), recons.
denied, 39 FCC 873 (1964) (hereinafter
ETV). By this action the Commission
allowed the newly created ITFS to use
the 2500-2690 band on a shared basis
with the existing OFS stations with the
proviso that no new OFS stations be
authorized in the band for 3 years
except for modifications or expansions
of existing stations, or for the use of the
band by OFS eligible entities for
television transmission in accord with.
ITFS technical standards. Prior to this
action the band had been allocated to
the Fixed Service for shared use by
Operational Fixed Stations and
International Control Stations. In taking
this action, the Commission stated its
intention to observe the amount of use
of these channels by educators and *(to)
determine what course of action should
be taken to encourage the fullest
development of the 2500-2690 Mc/s
band * * *” at the end of the three year
period. Id. at 851.

9. The Commission stated in 1963 that
the purpose of the service was to
transmit:

instructional material to selected receiving
locations in accredited public and private
schools, colleges and universities for the
formal education of students, Systems which
have been licensed for this purpose may also
be used for other incidental purposes among
which are the transmission of cultural
material and entertainment to these same
receiving locations; the transmission of
special training material to selected receiving
locations outside the school system such as
hospitals, nursing homes, training centers,
clinics, rehabilitation centers, commercial
and industrial establishments, etc.; the
transmission of special material to
professional groups or individuals to inform
them of new developments and techniques in
their fields and instruct them in their use; and

*The term premium television refers to television
entertainment programming for which the viewer
pays a fee and that is not supported by advertising
revenues.

to perform other related services directly
concerned with formal or informal instruction
and training. When not being used for such
purposes, the facilitiés licensed under these
rules may be used for handling
administrative traffic of the licensee such as
the transmission of reports and assignments,
conferences with personnel, etc. Individual
stations or complete systems will notbe
licensed solely for handling administrative
traffic.

ETV, 39 FCC at 853. The Commission
further stated that this service could
also be used for the relay of such
material. Jd. These service limitations
are contained in § 74.931 of the rules, 47
CFR 74.931. Elsewhere in this Order, we
are amending § 74.931 to allow ITFS
licensees to lease any excess capacity
available on their channels (paragraphs
110-127, infra). In addition, we are today
opening another proceeding in which we
propose, inter alia, to broaden
permissible uses of the ITFS channels.

10. The Commission limited the
eligibility to hold an I'TFS license to
accredited institutions providing a
program of formal education and to
those eligible to hold a non-commercial
educational TV license. ETV, 39 FCC at
853-854. The eligibility standards for the
ITFS are contained in § 74.932 of the
rules, 47 CFR 74.932,

11. The Commission did not consider
the use of this band again until 1971
when it adopted the Second Report and
Order in Docket No. 14744. Instructional
Television, 30 FCC 2d 197 (1971)
(hereinafter ITV ). In that proceeding the
Commission made the present exclusive
allocation of 28 channels to the ITFS.

D. OFS

12. As noted above, prior to 1963 the
25002690 MHz band was allocated to
what was then known as the Fixed
Service. When the Commission
established the ITFS it allowed the
newly created service to use this band
and limited the Fixed Service use of the
band for three years to expansion or
modification of existing stations, or the
establishment of new television
transmission stations. The traditional
Fixed Service use of this band was not
for television transmission but rather
was for more traditional private
microwave communications uses such
as multichannel voice and data circuits.
The Commission recognized that there
were certain traditional OFS users such
as municipalities that might have
television transmission needs and,
although it declined to allow such
entities to apply as ITFS applicants, it
did invite them to apply for facilities
under the rules governing the public
safety radio sérvices: ETV, 39 FCC at
854, When the Second Report and Order

was adopted in Docket No. 14744 the
Commission determined that the video
transmission needs of municipalities
and other entities eligible for Fixed
Service licenses could be met by a 3
channel allocation. It based this
conclusion on the fact that only 16
stations had been licensed to such
entities. ETV, 39 FCC at 200. The
Commission further suballocated these
channels to the Public Safety Service on
a primary basis and to all other fixed
service eligibles on a secondary basis.*
This preference was deleted in 1975
when the Commission created what is
now known as the Private Operational
Fixed Microwave Service. Private
Operational Fixed Microwave Service,
52 FCC 2d 894, 900 (1975). That action
made the three channels available to all
eligible entities on an equal basis.

13. In 1973 the Commission authorized
Columbia Pictures to use what was then
known as Business Radio Service
spectrum for the distribution of “feature
motion picture films" and associated
promotional material to “guests” in
“hotels”. Columbia Pictures Industries,
Inc., 39 FCC 2d 411, 413 (1973). In making
this grant, the Commission questioned
whether this was an approprate use of
the Business Radio Service spectrum
and as a result specifically conditioned
the grant on the result of the inquiry and
rulemaking proceeding in General
Docket 19671  that was initiated
simultaneously with the grant. Id, at 412,
nl.

14. In 1981 the Commission issued the
First Report and Order in Docket No.
19671. Use of Private Microwave
Frequencies, 86 FCC 2d 299 (1981), stay
denied sub nom. Operational Fixed
Microwave Services, 87 FCC 2d 768
(1981). After considering the comments
submitted in response to its inquiry, the
Commission concluded “that it is in the
public interest to allow the use of the
OFS frequencies for distribution
purposes and, more generally, to restrict
as little as possible alternative uses of
the spectrum.” Id. at 306. In allowing this
use of the OFS spectrum, the
Commission noted that it was only
*“authorizing a licensee to distribute
products and services in which the
licensee has an ownership or other

“When the Commission allowed the newly
created ITFS to use the 2500-2690 MHz band, the
move was resisted by the traditional users of this
band on the basis that what was being created was
a “quasibroadcast” service and that other portions
of the spectrum were more suitable for the new
service. It was further argued that the decision
could result in the permanent exclusion of
operational fixed users from the band. ETV, supra,
at 874

® Transmitting Program Material to Hotels, 39
FCC 2d 527 (1973).
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interest to the licensee’s own customers
or subscribers.” Id. at 309. The
Commission also specifically declined to
authorize a licensee of “point-to-
multipoint” microwave facilities in the
OFS to transmit any video programming
directly to apartment houses, MATV
systems or private homes pending
resolution of the question of whether the
similarity of such services to services
such as subscription television requires
that they be similarly regulated. Id. at
311,

15. In the Notice the Commission
concluded that if it were to authorize the
use of the OFS to distribute
entertainment programming to
subscribers there would be an increase
in demand for the OFS channels in the
2500-2690 MHz band. Notice, supra at
para 37. Since the adoption of the First
Report and Order in Docket 19671, we
have received more than 1,400
applications from 60 different entities
seeking to provide video entertainment
services on the 3 OFS channels. In a
separate action, we are today excluding
the distribution of video entertainment
material on OFS frequencies lower than
21.2 GHz for two years.® 47 CFR
94.9(a)(1), 94.9(b)(2)(iii).

16. Because we have decided not to
allow the distribution of video .
entertainment material on the OFS
channels in the 2500-2690 MHz band at
this time, we have concluded that there
is no reason to provide additional
spectrum for that service in this band.
Thus, we will not consider OFS further
in this order.

111 Discussion
A. Spectrum Utilization

17. The Commission based its
proposals to reallocate the 25002690
MHz band on three tentative
conclusions. First, it concluded that the
demand for MDS service exceeded the
supply. This conclusion was based
primarily on the observation that there
were a large number of situations in
which more than one party had failed
for the same channel and that many
applicants were proposing to “short
space” stations. Notice, at paras. 19-23.
Second, it was concluded that the 2500-
2690 MHz band was under-utilized. Id.
at para. 28. Finally, it was concluded
that if the existing restrictions on the use
of the OFS channels were removed there
would be increased demand for these
channels. /d. at para. 57. The
Commission recognized a need to
develop a better record concerning the
facts on which these tentative
conclusions were based. For this reason

8Memorandum Opinion and Order. Docket No.
19671, FCC 83-245, released june 23, 1983.

a series of questions was included in the
Notice to elicit the kind of information
needed to make a reasoned decision on
the issues before the Commission. /d. at
para. 52 and Appendix C.

1. ITFS Spectrum Use

18. Very few of the comments filed in
this proceeding contained quantative
information concerning the use of the
ITFS spectrum. Most of the comments
filed by the ITFS community expressed
the view that the spectrum should not be
reallocated and supported this
proposition with public policy
arguments rather than spectrum
utilization data. The policy arguments

raised in these comments are discussed

below. See paras. 52-84 infra.

19. The most extensive analysis of
current ITFS spectrum use was
submitted by the Center for Excellence
(Centex) of Williamsburg, Virginia.” The
Centex data showed that as of August
1980 there were 82 operating ITFS
stations using 492 channels. The 82
systems were spread over 27 states.
California had 15 operating systems and
New York had 11 operating systems. Of
the 27 states that had operating systems
13 had only one system operating. The
Centex analysis also contained data on
ITFS channel use in the top 50 markets
as defined by the 1979 Arbitron
population book. These data showed
that in only one market, Los Angeles,
were all the ITFS channels being used.
In fact, the data showed that the Los
Angeles market had 40 channels in use
with applications pending for 8 more
channels. The data also showed heavy
use in several other markets. New York,
Chicago, San Francisco, Boston,
Cleveland, Dallas, Ft. Worth, San Diego,
and Milwaukee all had 10 or more
channels in use. On the other hand
Pittsburgh, St. Louis, Seattle, Baltimore,
Hartford, and many other large cities
had no current channel use. The total
number of channels being used in the
top 50 Arbitron markets was 319. Of
these, 232 were operating in the 9 cities
listed above as having more than 10
channels operating. Comments of Center
for Excellence, Inc., General Docket 80-
112, Attachment C, (September 26, 1980)
(hereinafter Centex comments).

"The Center for Excellence, Inc. (Centex) “is a
non-profit Virginia Corporation engaged in
educational, medical and social services delivery.
research and research development.” Comments of
Center for Excellence, Inc. General Docket No. 80~
112, at 1 (September 26, 1980). In 1979 Centex began
a study program that included a “a biennial study of
the use of ITFS across the Nation”. This study was
updated in 1980. Id. Attachment C, 7-8. This data
was referred to by several commenters from the
ITFS community and many included portions of it
with their comments.

20. Microband included as part of its
proposal an “ITFS Spectrum Utilization
Study."” In making this study, Microband
claimed that it had been unable to find a
“single authoritative source or data base
identifying the location and ownership
of all ITFS channel licenses.” Microband
Proposal, supra, Appendix H, 1.
Microband produced its analysis on the
basis of data from: “'(a) the FCC non-
Government Frequency List, (b) TV Fact
Book, (¢c) Compucon and (d) copies of
licenses obtained through Downtown
Copy Center.” Id. 8¢

21. The Microband survey was
different from the Centex survey in
several respects. The Centex survey was
a compilation of existing and proposed
licensees by channel group on a city-by-
city and a state-by-state basis. The
Microband survey listed on a city-by-
city basis for each channel whether
there was an existing licensee either
within 25 or 50 miles of the coordinates
of the channel 1 MDS station.'® This
methodology could have resulted in
Microband showing a channel in use
where Contex showed it vacant or vice-
versa. It is likely, however, that
Microband would show a channel as
being occupied that Centex showed to
be vacant because the Microband data
was based on a 50 mile spacing and was
on a channel by channel basis as
opposed to the channel group basis used
by Centex. Thus, the Microband data
represents a finer grain analysis of
channel use than the Centex study. On
the basis of its study, Microband
concluded that within 25 miles of the
locatian of the MDS channel 1 station

" 75% of the ITFS channels are not

licensed. It also showed that in 38 of the
50 markets surveyed less than half the
channels were licensed.

22. The Commission staff conducted
its own spectrum utilization studies
based on all stations licensed as of
November 1, 1982.1* The staff study

$The Downtown Copy Center is a private
organization that contracts with the Commission to
reproduce our public records and sell the
reproductions to the public.

?The 50 cities that Microband submitted data for
were not the same cities that were the subject of the
Centex survey. Centex surveyed the 50 Arbitron
markets, whereas Microband surveyed the 50 cities
listed in § 21.901 of the Rules, 47 CFR 21.901.The
two surveys contain 40 common cities. The cities in
the Microband survey that were not in the Centex
survey were Akron, Anaheim, Gary, Rochester, San
Antonio, San Bernadino, San Jose, Syracuse and
Toledo. Ft. Worth was considered separately from
Dallas in the Microband Survey. The two were
consolidated in the Centex Survey. The Cities in the
Centex survey that were not surveyed by
Microband were Nashville, Charlotte Greenville,
Grand Rapids, Orlando/Daytona Beach, Charleston,
Raleigh, Harrisburg, Salt Lake, and Wilkes Barre.

*Microband conducted its surveys at 25 and 50
miles because it is generally assumed that if
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showed that there were 124 licensed
ITFS operators using 808 channels.
These operators were distributed over
29 states and the District of Columbia.
More than half of the licensed channels
were located within 25 miles of a major
metropolitan area. There were 21 states
with no ITFS licensees. 9 states with 1
licensee and 5 states with 2 licensees.
On the other hand, California had 22
licensees using 167 channels, New York
had 13 licensees using 76 channels,
Florida had 12 licensees using 22
channels and Pennsylvania had 8
licensees using 53 channels.

23. The Commission staff also did a
computer analysis of the ITFS channel
use in the same markets Microband
used in its study. The staff analysis was
only done for 25 miles. That is, the
analysis only considered those ITFS
stations located within 25 miles of the
MDS station coordinates. The results of
the staff analysis were not identical to
the results submitted by Microband;
however, they were similar. The staff
analysis showed more ITFS stations
than the Microband study because the
staff study was done later and hence
included more recently licensed ITFS
stations. It should also be noted that the
staff analysis also included stations for
which construction permits had been
granted but which had not yet been
licensed. Neither study included pending
applications.

24. In its comments on the Microband
proposal, the Corporation for Public
Broadcasting (CPB) pointed out that the
issue of adjacent channel operation
must be considered before any
conclusions can be drawn concerning
spectrum use or availability. The 2500~
2690 MHz spectrum is divided in 7
groups of four 6 MHz channels and 1
group of three 8 MHz channels. The
channels within each group are not
adjacent; they are alternated with those
of another group to provide a 6 MHz
guard band between the channels within
each group. Traditionally ITFS licensees
have been granted up to 4 channels in a
single group. The operation on these
channels is protected from adjacent
channel interference where feasible by
not licensing the guard band channel in

cochannel MDS stations are located more than 50
miles apart, there is unlikely to be harmful
cochannel interference. It is also assumed that if
cochannel stations are closer then 25 miles that
harmful interference will occur. When the
separation is between 25 and 50 miles, a detailed
interference study must be done to assess the
possibility that harmful cochannel interference will
occur. Thus, if there are cochannel stations within
25 miles of a proposed transmitter location, the
channel is deemed to be in use and not available. If
ther is no cochannel station within 50 of the
proposed transmitter location, the channel is likely
to be available.

the same area. This means that if the A
group channels (A1, A2, A3, A4) were
licensed in a given area, the B group
channels that serve as the guard band
channels for the A group channels (B1,
B2, B3, B4) would not be licened in the
same area. For these reasons, CPB
suggests that in analyzing channel use
the adjacent channels should also be
considered occupied.!? CPB redid the
analysis submitted by Microband on the
basis that if a cochannel were licensed
within 50 miles of a given set of
coordinates or an adjacent channel were
licensed within 25 miles of the same
coordinates, the channel was in use in
that area. CPB also included all
channels applied for as well as those
licensed in its analysis. The CPB
analysis indicates much greater channel
use in the 50 metropolitan areas than
either the Microband survey or the
Commission staff analysis. The CPB |
analysis does, however, indicate that in
24 of the 50 cities surveyed there are 8 or
more adjacent channels available.
Further Comments of the Corporation
for Public Broadcasting, Engineering
Statement, 8, 8, and Figure 11 (July 2,
1982).

25. Although the studies submitted
and the study made by the
Commission’s staff did not produce
identical results, the results are similar
enough to allow certain conclusions to
be drawn. First, in several large
metropolitan areas the ITFS channels
are heavily licensed. On the other hand,
there are several large metropolitan
areas in which there are no licensed
ITFS stations. Finally, there is little ITFS
spectrum in use outside the large
metropolitan areas. We believe these
conclusions tend to confirm the
tentative findings made in the Notice
that while the ITFS channels are heavily
licensed in some metropolitan areas, .
they are not heavily licensed in other
metropolitan areas. Further, neither CPB
nor any other commenter offered any
evidence that the ITFS channels are
heavily licensed outside the major
metropolitan areas.

2. MDS Spectrum Use

28. As of December 22, 1982 there
were 234 licensed MDS channel 1
stations. These licensees were
distributed over 50 states, the District of
Columbia, Puerto Rico and the Virgin
Islands. Construction permits had been
granted for an additional 114 stations.
There were 194 pending channel 1
applications. Of these, 172 were
mutually exclusive with at least 1 other

2We do not agree that use of one channel group

necessarily precludes use of the interleaved channel
group. See paras. 85-78, infra.

application. There were 5 licensed
channel 2 stations. Construction permits
had been granted for 3 additional
stations. There were 143 pending
applications for channel 2 licenses in 42
cities. All of these applications were
mutually exclusive with at least 1 other
application. There were 3 licensed
channe! 2A stations. Construction
permits had been granted for 16
additional channel 2A stations. In
addition, there were 9 pending channel
2A applications for 4 cities. Of these
applications, 8 were mutually exclusive
with at least one other application.

27. The Commission does not keep
records of whether licensed MDS
stations are actually operating. Since
MDS is a common carrier service,
whether a station is on the air at a given
time is not determined by the licensee
but rather by whether a customer has
purchased time from the licensee. At
least one private concern, Paul Kagan
Associates, Inc., collects such data.
According to its latest report, as of .
August 3, 1982, there were 82 MDS
stations operating and an additional 120
stations licensed that had not yet
obtained a customer. “Statistical
Progress of MDS”, The MDS Data Book,
64 (October 1982).

28. MDS channel 1 licenses have been
granted in 49 of the 50 markets listed in
§ 21.901(c) of the Rules, 47 CFR
21.901(c). A construction permit has
been granted for the remaining city. Of
the 49 stations licensed, 43 have
customers. Outside of these markets
there were, as of the date of the Kagan
survey, 152 stations licensed. Of these
39 had customers. On the basis of these
facts, it can be concluded that the MDS
channel 1 is heavily used in the larger
metropolitan areas but less used outside
these areas.

29. All the channel 2 applications that
are not mutually exclusive have been
granted. As of December 12, 1982 five
stations had been licensed and
construction permits had been granted
for three additional cities. Only one of
these channels has a customer. As was
pointed out in the Notice, there are
certain technical problems that limit the
simultaneous use of channel 1 and
channel 2 in the same area. The nature
of the downconversion equipment used
in MDS is such that if different operators
are using channel 1 and channel 2, the
channel 1 subscribers will be able to
receive the channel 2 programming and
the channel 2 subscribers will be able to
receive the channel 1 programming.
Scrambling of both signals would negate
this problem, but it is expensive to add
scrambling to existing MDS systems.
This means that if we were to arthorize
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a channel 2 station in an area that
already has a channel 1 station
delivering unscrambled programming
and the channel 2 station offered
scrambled service, the customers of the
channel 2 operator could receive both
the scrambled channel 2 programming
and the unscrambled channel 1
programming. There is a channel 1
station authorized in every locale that
has a channel 2 available. Furthermore,
because channel 1 and channel 2 have
no guard band between them, it is
possible that noncolocated channel 1
and channel 2 transmitters could cause
unacceptable adjacent channel
interference.

30. These factors have contributed to
the light use of MDS channel 2. In one
city, Phoenix, Arizona, these problems
have been overcome. There, Microband
is the licensee of channel 1 and
Contemporary Communications
Corporation is the licensee of channel 2.
American Cable Television is the
subscriber of both Microband and
Contemporary and programs both
channels and has a common set of
customers receiving two-channel
service.

30. Projected ITFS Growth

31. One of the most controversial
issues raised in this proceeding
concerns the projected ITFS growth. In
the Notice, the Commission concluded
that there are reasons to expect some
growth in the demand for ITFS channels,
but not such a significant amount that
most vacant channels could be expected
to be filled. Several commenters from
the ITFS community took issue with
these conclusions. The comments
submitted by the University of Maryland
were typical. It claimed that the
Commission’s conclusion was a “'vast
under estimation of future ITFS
demand.” Comments of the University of
Maryland, General Docket 80-112, at 3
(September 286, 1980). Those commenting
on this issue gave several reasons why
they believed the future demand for
ITFS channels was much greater than
the Commission envisioned.

32. The most commonly made
argument concerned availability of
funding. Many commenters pointed out
that ITFS growth took place without any
federal funding until the Public
Telecommunications Financing Act of
1978, 92 Stat. 2405 (1978) (47 U.S.C. 390~
399), authorized The National
Telecommunications and Information
Administration (NTIA} to make funds
available for ITFS facilities. The NTIA
has informed us that in 1979 $1,130,000
was made available for 4 ITFS systems.
In 1980 $211,937 was made available for
3 systems; in 1981 $815,260 was made

available for 4 systems and in 1982
$570,485 was made available for 4
systems. Thus, NTIA records show that
since ITFS has become eligible to
receive such funds 15 ITFS systems have
received a total of $2,727,682.13

33. Other commenters have stressed
that the increased use of ITFS to deliver
graduate level engineering, scientific
and business training directly into the
work places of those needing such
training will result in accelerated
demand for ITFS channels. Typical of
the systems referred to are those
operated by Stanford University and the
Illinois Institute of Technology. Stanford
operates a 4 channel ITFS system
known as the Stanford Instructional
Television Network that is used to

* transmit graduate level engineering

courses and continuing education
courses to approximately 20 high
technology companies located in
California’s "Silicon Valley”. In its
comments, Stanford indicated that it
will likely need more channels in the
future to satisfy the increased demand
for this type of educational service.

.Comments of the Leland Stanford Junior

University, General Docket 80-112,
Attachment B (September 26, 1980).

34. The Illinois Institute of Technology
(ITT) operates a 4 channel ITFS system
known as Interactive Instructional
Television (IIT/V) that is used to
provide graduate level engineering
education to over *“1200 professional
engineers, scientists, and managers
annually in the greater Chicago area.”
Comments of the Illinois Institute of
Technology relative to Microband
Proposal, Dockets 80-112 and 80-113, at
2 (July 2, 1982). In its comments, IIT
presented data that indicated the level
of enrollment in its program has risen
constantly from approximately 100
students per semester in 1976 to
approximately 550 students per semester
in 1980. (Comments of Illinois Institute
of Technology, Docket 80-112, at 8
(September 26, 1980).)

35. In some states graduate level and
other post secondary instructional
television is handled on a state-wide
basis by a single entity. For example in
Indiana, the Indiana General Assembly
established the Indiana Higher
Education Telecommunications System
(IHETS) to provide for the development
of telecommunications systems to meet
the needs of public and private post
secondary institutions in Indiana. IHETS
operates 23 ITFS stations in sixteen
-

2 This information was furnished by the Policy
Branch of the Office of Policy Coordination and

Management of the National Telecommunications
and Information Agency.

Indiana cities using 28 ITFS channels. '
IHETS intends to add three additional
channels to this system in the near
future. In the longer term, IHETS sees
the need for 19 more channels in
Indiana. These stations are used to
distribute medical, engineering, and
other forms of post secondary education
throughout the state of Indiana.
Comments in Opposition to Microband
Proposal, General Dockets 80-112 and
80-113, ames R. Potter, Indiana Higher
Education Telecommunications System
(July 8, 1982). The IHETS plan is typical
of State wide plans to use the IHETS
channels. Other states have similar
systems either operating or planned.

38. Less comment was received on the
future growth in the use of the ITFS
channels by elementary schools, junior
high schools, and high schools. Dr.
Gerald A. Rosander, County
Superintendent of Schools, Department
of Education, San Diego County,
submitted extensive comments showing
that virtually all the ITFS channels are
used in San Diego. Much of this use is
for primary, junior high, and high school
education. Comments were received
from most of the school districts in San
Diego County articulating the value of
ITFS delivered programming at these
educational levels. Comments
expressing the same view were also
submitted by several teachers from San
Diego County Schools. Thus, while very
little comment was received on the
projected growth in the use of ITFS for
the delivery of educational programming
at this level it is possible that if other
school systems followed the lead of San
Diego County there would be increased
demand for ITFS channéls by such '
secondary school systems.

37. Some comments suggested, on the
other hand, that the future growth of
ITFS may be limited at this time by what
was referred to in the comments
submitted by the National Education
Association and others as “the
proposition 13 mentality”. Comments of
the National Education Association,
Docket 80-113, Appendix A, at 2
(September 30, 1980). These commenters
note that when the amount of money
available for public schools is being
reduced by taxpayers, expenses for
educational technologies such as I[TFS
are usually among the first to be

41t is useful to note that IHETS provides these 28
channels of service using only 12 different ITFS
channels. Furthermare, it does not use more than 4
channels in any city. It uses 4 channels in one ciiy, 3
channels in another city, 2 channels in six cities,
and 1 channel in nine cities. Of the 12 channels
used, channel A,, By, and D, are used 4 times,
channels A, and G; are used 3 times, channels C,,
D, and E,; are used twice and channels B, Es, Py
and Fs are used once.
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reduced or eliminated. NEA also pointed
out that there is a general reluctance on
the part of educators to use new
technologies. It stated that “many
teachers and administrators tend to
view educational innovations as fads
that will pass if they are ignored.” /d.

38. Another commenter, the United
States Catholic Conference (USCC),
indicated that when the Catholic Church
institutes its nationwide satellite
network, to be known as the Catholic
Telecommunication Network of
America, local dioceses will use ITFS
facilities to connect the satellite earth
stations with the end user of the
communication service. It is estimated
that at least 700 and perhaps as many as
1,050 ITFS channels may be required to
fill this need. Comments of Department
of Communications, United States
Catholic Conference, General Dockets
80-112 and 80-113, 3 (July 2, 1982). The
services to be offered on these channels
are described as: :

(a) Church-related communications
capabilities and (b) community-related
uses of the system. Among the Church-
related communication capabilities are:

1. National and regional
teleconferencing for Church
organizations.

2. Data and facsimile transmission of
the Church's national news service to
the 150 newspapers of the American
Catholic press.

3. In-service training for specialized
Catholic social service organizations, for
example, schools, hospitals, Catholic
charities, etc.

4. Electronic message and related
internal digitalized communications.

The community-related uses include:

1. Educational programming services
to local cable systems.

2. Specialized community-related
digital services. (For example, CAT
scanner interconnections to regional
centralized computer facilities * * *.)

3. Regional teleconferencing for civic
organizations.

4. Inter-connection for national, non-
profit, educational/cultural/inter-
religious organizations (via cost-sharing
arrangements).

Id. at 4. The growth projected by the
USSC is difficult to categorize. Data
subsequently submitted by the Catholic
Television Network s show that 11 '

's On February 7, 1983, the Catholic Television
Network (CTN) submitted a document titled
“Information Indicating Current and Projected ITFS
Utilization by Catholic Dioceses" and
simultaneously requested pursuant to § 1.41 of the
Rules, 47 CFR 1.41, that the information be made
part of the record in this proceeding and in the
proceeding in General Docket 80-113. The
information submitted by CTN on February 7, 1983
is hereby accepted in this proceeding and in

Catholic Dioceses are now operating
systems that use 108 channels. These 11
systems reach 28% of the U.S.
population. Another 7 Dioceses are
building systems that will use 84
channels and serve 9% of the U.S.
population. Thus, the 18 Diocesan
systems either in existence or under
construction use 192 channels to serve
37% of the U.S. population. Contrasted
with these data are the data concerning
the 60 Diocesan systems to be
constructed in 2 to 5 years for CTN.
These 60 systems will require 720
channels to reach 30% of the U.S.
population. On the basis of these figures,
it can be concluded that much of the
growth projected by USCC will occur in
areas where ITFS channels have
traditionally been most underutilized.

39. In addition, it is not clear what is
encompassed by each of the uses listed.
It appears that some of what is to be
transmitted is not “instructional and
cultural material * * * for the primary
purpose of providing a formal education
and development to students enrolled in
accredited public and private schools,
colleges and universities” as required by
§ 74.931(a) of the Rules, 47 CFR
74.931(a). Furthermore, much of the
demand projected by CTN will not occur
for many years, and when it does occur
it will be concentrated in those areas
‘where ITFS channels have been
underutilized. Thus, it appears that even
if all the channel requirements projected
by CTN do materialize it is most likely
that sufficient channels will be available
to meet the projected demand regardless
of the reallocation authorized by this
order.

40. Finally, the Association of

Hospital Television Networks (AHTN), .

a national non-profit consortium whose
32 members operate or are planning to
operate systems to provide instructional
programming for health professions,
indicated that although not all these
systems use ITFS frequencies to
distribute their programming, it is
expected that some of the systems not
yet constructed will use ITFS channels if
they are available. Comments of the
‘Association of Hospital Networks,
General Dockets 80-112 and 80-113,
(July 2, 1982).

41. The growth of ITFS channel use
during the pendency of this proceeding
has been robust. As noted above, just
after this proceeding was started Centex
reviewed ITFS channel use and
determined that there were 82 ITFS
systems using 492 channels. Qur own
analysis conducted approximately two
years later showed that there were 124

General Docket 80-113. This action is taken .
pursuant to § 1.415(d) of the Rules, 47 CFR 1.415(d).

ITFS systems using 808 channels. Thus
the number of ITFS operators has grown
by approximately 50% and the number
of licensed channels has grown by over
60%. In addition, as of October 1982, we
had 183 applications pending for new
construction permits. ¢ As discussed
below, many in the MDS community
have expressed the view that this
growth was triggered by our instituting
this proceeding. This may or may not be
accurate. In any event, if an applicant is
eligible and otherwise qualified and
intends to use the spectrum for the
purposes stated in our Rules, we have
no basis to question its motivation for
deciding to proceed at any particular
time.

42. On the basis of the above, the
following conclusions can be made. It is
likely there will be an increase in
demand for ITFS channels for use by
institutions of higher education for the
delivery of graduate level training to the
workplaces of engineers, scientists, and

. other professionals. There is less

evidence that there will be substantial
growth of ITFS use by elementary,
junior high, and high school systems.
There is also some evidence that there
will be growth in the delivery of health
services information, but such growth is
not likely to be substantial. It also is
likely that growth projected by CTN that
is appropriate for ITFS will occur in
areas where ITFS utilization already is
low. Finally, in a companion Notice
adopted today, we are proposing to
relieve ITFS licensees of a number of
regulatory burdens thereby encouraging
the fuller use of the ITFS channels.

4. Projected MDS Growth

43. It is very difficult to make
predictions about the future growth of
MDS. In the Notice, the Commission
observed that in the 50 major markets
and in many of the secondary markets
further acceptance of MDS applications
is precluded by the cutoff rules. Notice,
supra at para. 19. As noted above, there
are mutually exclusive channel 1
applications pending in 84 cities and
mutually exclusive channel 2
applications pending in 42 cities. Thus
there are no MDS channels available for
growth in any major metropolitan, and
many non-metropolitan, areas of the
country. Furthermore, unless the
mutuzlly exclusive applicants reach an
agreement among themselves, a
comparative hearing is required to

!¢ About 120 of the applications were filed by the
Public Broadcasting Service (PBS) and its member
stations to provide what PBS terms a National
Narrowcast Service. Whether PBS is eligible to be
an ITFS licensee is presently under review.
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resolve eaca mutually exclusive
situation.

44. The principal factor that most of
the MDS entities commenting in this
proceeding cited as limiting the growth
of MDS is the lack of a multichannel
capability. Virtually ever member of the
MDS community that filed comments in
this proceeding expressed the view that
if MDS is to survive as an industy,
multichannel operation is an absolute
necessity. These views were
summarized in the comments submitted
by the Ad Hoc Committee for Wireles
Cable which argued “the expansion of
existing MDS service to a multichannel,
over-the-air delivery in competition with
cable and other forms of distribution is
essential to the continued viability of
the MDS industry and of its existing
carriers and operators.” Comments of
the Ad Hoc Committee for Wireless
Cable, General Dockets 80-112 and 80-
113, at 3 (July 2, 1982). This claim is
especially noteworthy because the
Committee is made up of
“representatives from substantially ail
the Carriers and Operators in the MDS
Industry.” Id. at 2.V In addition,
Microband and others have submitted
data in this proceeding to support the
proposition that there is a large unmet
demand for multiple channels of
premium television that is unlikely to be
met by cable television or any other
available technologies. (See paras. 57-64

infra). Microband also submitted studies

which it claims establish that the per
channel cost for a 5 channel system will
be 60% less than for a single channel
system because of common equipment
and operations. It argues that consumer
appeal increases substantially when the
number of channels increases but the
cost is not substantially higher.
Microband Proposal at 57-72.

45. There are two reasons why there is
only one multichannel MDS system in
operation today. The first reason is, of
course, that there are not enough
channels available to allow
multichannel operation. As noted above,
there are only two MDS channels
capable of transmitting a standard
television signal available in the top 50
markets. Outside of these markets there
is only one such channel available.
Furthermore, in most of the top 50
markets, a comparative hearing may be
required before the second channel is
licensed. Even when it is licensed there

17The Committee is made of both licensed MDS
carriers and the MDS operators who are the
customers of the licensees. The carriers represent
more than 80% of the existing or potential MDS
licensees in the top 50 markets and the operators
provide programming for 70% of all active MDS
channels. Ad Hoc Committee Comments, supra, 2
and 1. - ‘

will be very limited opportunty for even
two-channel MDS operation. In general,
this appears feasible only if the same
operator becomes the customer of both
licensees as has occurred in Phoenix
(paragraph 30, infra). .

46. The other reason is that § 21.901(d)
of our Rules, 47 CFR 21.901(d), precludes
a licensee from obtaining a second
channel in the same metropolitan area
until it has operated the first channel for
at least one year and can show that
there is a public demand for additional
service that is not likely to be met by a
competing carrier. In the Notice, the
Commission proposed to repeal this rule
and it will be discussed below. The rule
is pertinent here because it has been
shown to be an impediment to MDS
growth. Except for this rule, existing
channel 1 licensees would be better able
to work out arrangements with the
channel 2 applicants that would
facilitate 2-channel operation. Or the
same entity could have applied for both
channels and offered 2-channel service
to one customer or offered one channel
service to two customers.

47. On the other hand, as was
observed in the Notice and by most of
the ITFS commenters in this proceeding,
the fact that there are a large number of
applications for authority to construct
MDS stations does not necessarily mean
there is an unmet demand for MDS
service. In fact many have claimed that
the MDS applications on file are merely
a reflection of a “land rush mentality”
rather than real demand. Typical of
these comments was the view that:
demand for MDS channels, manifested
through applications filed with the
Commission and the demand for MDS
service, are two entirely different things.
Many MDS applicants, like land speculators,
are applying for spectrum with no certain
knowledge of what they would do with an
MDS channel and, in many cases, with no
immediate plans for using any MDS channel
which may be granted to them.

Comments of the Association for Higher
Education of North Texas, et al.,
General Dockets 80-112 and 80-113, at
14 (July 2, 1982).

48. Many members of the ITFS
community submitting comments
regarding MDS channel use and
projected growth did so on the basis of
information supplied by Centex. For this
reason, we believe it is appropriate to
comment on the Centex MDS analysis.
Centex submitted an analysis of the
growth of MDS from 1972 thru 1980 that
Centex claims “points to fundamental
errors in the FCC analysis of MDS
channel needs.” Centex Comments,

supra, Attachment C, 12. Centex claims -

that during this period a total of 1,771
MDS applications of various types were

filed. Centex also states that “there are,
in fact 21 different types of applications
listed by the FCC, of which only 8 deal
directly with construction permits and
licenses, while 13 deal with
modifications or additions. The FCC
dockets fail to make this important point
clear.” Id. The Centex data shows that
of 1,771 applications filed 1,137 were for
construction permits and 102 were for
station licenses. Because of this Centex
exclaims “the number of applications for
licenses for new stations is, however,
only 102 or 5.8% of all applications!” Id.
at 13 (emphasis in original). The Centex
data also shows that of a total of 239
channel 2 applications, only 2 were for
licenses. On the basis of this data
Centex makes the following assertion:

Since serious operators—both profit and non-
profit entities—usually aggressively pursue
their applications for construction permits
and assiduously pursue station construction
authorizations, one could rightly ask, why
has this not occurred in the case of MDS? Is it
because applications are being made on the
basis of Oklahoma-type land-grabs with the
hope that valuable “mineral” or “farm lands”
may be acquired? Regardless of the basis for
the current status of MDS applications, the
fact that only 1 of every 14, or 7%, of all MDS
channel applications has developed into an
FCC-licensed operation is indicative of the
real status of MDS.

Id, at14.

49. We recognize and appreciate that
Centex in the most reliable private
source of ITFS facility data; however,
we believe that these comments suggest
a misunderstanding of the MDS industry
and Commission processing procedures
on Centex's part. When ‘an entity desires
to construct a MDS facility it submits a
construction permit application to the
Commission. If the application is not
mutually exclusive with another
construction permit application and is
complete in all respects and if the
Commission finds that the applicant is
legally, technically and otherwise
qualified, the Commission will grant the
requested construction permit. After the
permittee constructs the station it will
then apply for a station license. As is
clear from the statistics quoted by
Centex, there are many more
construction permit applications than
there are channels available and thus
maost of the construction permit
applications received are mutually
exclusive with at least one other
application. None of these mutually
exclusive applications can be granted
until either a comparative hearing is
held or the mutually exclusive
applicants reach a satisfactory
settlement agreement. This situation
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accounts in part for the slow growth in
the number of MDS stations.®

50. It also may be that there is some
truth in these assertions. It does appear
that in many areas the development of
MDS has been slow (see para. 28,
supra). The data submitted by MDS
interests suggest that the marginal cost
of providing additional channels is
sufficiently low that additional
penetration could be anticipated were
multichannel operations authorized (see
para. 44, supra).

51. On the basis of the information
presented, we conclude that there will
be little growth in the use of MDS
channels as long as there are only two
channels available and each licensee is
only allowed to use one channel per
metropolitan area (see para. 44, supra).
The market for single channel MDS in
many areas is limited (see para. 28,
supra). We further conclude that if more
channels were made available and if the
restrictions on multiple channel
operation are removed there could be a
rapid acceleration in the growth of MDS.

B. Public Policy Considerations

52. Several ITFS commenters in this
proceeding claimed that even if the ITFS
channels are not now fully utilized, as a
matter of public policy, the Commission
should continue to keep all 28 channels
reserved for ITFS. For example, the
American Library Association asserted
that “as a matter of public policy the
Commission should retain this spectrum
for noncommercial educational use. As
the guardian of the airwaves for the
public, the Commission has a special
responsibility—in our judgment—to set
aside a portion of the spectrum for the
benefit of the public, just as is done in
the case of land development in Alaska
and the Far West."” Comments of the
American Library Association, General
Docket 80-112, at 3 (September 5, 1980).
The National Association of Educational
Broadcasters stated that:

The growth of instructional
telecommunications systems depends on the
concept of reservation. Educational and

' The Centex comments also included a table that
represented a statistical comparison of MDS, OFS,
and ITFS. In this table, Centex claimed that 98 MDS
stations served a total of 133 receive sites with an
average 1.4 receiving sites per installation. /d. at 19.
It is not clear where Centex obtained these figures,
but it is clear that they represent a gross

misstatement of MDS channel use. According to the "

figures compiled by Paul Kagan Associates, Inc. as
of June 30, 1980 the MDS industry was providing
premium television service to 352,000 individual
locations. MDS Data Book, supra, at 12. It may be
that what Centex did in its analysis was confuse the
number of entities purchasing time from MDS
stations with the number of locations receiving
service via MDS. In the usual MDS situation there is
a single MDS licensee with a single subscriber who
provides service to a large number of customers.

public telecommunication interests should
not be forced into the “marketplace” with
commercial and private microwave system
operators. The ITFS band is the last “free”
resource available to the country for
educational purposes. The Commission
maintains the noncommercial reservation of
the lower 4 MHz of the FM radio band and of
unused assignments in the TV Table of
Allocations, despite the pressures from
would-be commercial broadcasters to invade
this reserved territory. Maintenance of the
reserved nature of the 2500-2690 MHz band is
also warranted by the same policy
considerations.

Comments of the National
Association of Educational
Broadcasters, General Docket 80-112, 6
(September 26, 1980).

53. We recognize that there are sound
public policy reasons for creating
spectrum reserves. In the order granting
the exclusive use of the 28 channels to
the ITFS, the Commission concluded
that “[bly providing the exclusivity
desired by the educators, planning of the
system as well as usage should be
simplified since they will not need to
consider the questions of new non-ITFS
systems.” ITV, supra, at 200. In the same
order, the Commission recognized that it
should wait longer to review the use of
spectrum allocated for educational use
“because it was aware of the problems
encountered by educational interests in
preparing funding and implementing the
new tool as well as developing the
operational expertise * * *." Id. at 199.
We continue to believe that the concept
of a spectrum reservation for
educational and other public service
entities is valid. We also continue to
recognize, as many of the ITFS
commenters in this proceeding have
again emphasized, that the nature of

- educational institutions is such that it

will generally take them much longer
than it would take a commercial entity
to begin using a new technology such as
ITFS.% It has been pointed out in this
proceeding that educators are slow to
accept new technologies and that many
of the funding sources for education are
even slower to make funds available for
innovative endeavors such as ITFS. We
also note in this regard that in its
comments, Microband stated that
“[w]hile it might be argued that school
systems, which must pay for land,
buildings, supplies, electricity and other
facilities, should otherwise compete in
the free market for these channels, we
do not subscribe to such an approach.
Instead, we would urge the retention of
a number of channels for exclusive ITFS

' It could be argued that ITFS can no longer be
considered a new technology since it has been
available for almost 20 years. However, it is only
recently that many of the school systems and
universities have become aware of its potential.

use.” Comments of Microband
Corporation of America, General Docket
80-112, at 27 (October 9, 1980). We
agree. Thus, we continue to believe it is
in the public interest to have a spectrum
reserve for the ITFS.

54. Deciding that it is the public
interest to have a spectrum reserve does
not mean, however, that a 28 channel
nationwide reserve is in the public
interest. In this proceeding, we have
tried to determine whether the channels
that have been available for the ITFS
since 1963 are now being used or will be
used in the future, As summarized
above, the evidence indicates that in
some of the largest metropolitan areas
most of the ITFS channels have been
licensed. In other metropolitan areas,
there has been limited or no use of the
channels. In many states, there are no
channels in use, and in most of the other
states, there is little use outside of the
metropolitan area. Although it is
difficult to make accurate projections

. concerning the future use of these

channels, the evidence available
indicates that there will be some growth,
but not enough to fully utilize all the
channels on a nationwide basis.

55. Having found that there are ITFS
channels that are not now being used
and are unlikely to be used in the near
future, we are faced with the question of
whether it would be in the public
interest to reallocate some of them for
use by MDS as proposed in the Notice.
MDS is now used primarily for the
distribution of premium television to
hotels, motels, apartments and single
family residences. In its proposal,
Microband submitted extensive
evidence that there is a large unmet
demand for multichannel premium
television and that “cable {television) is
not capable of meeting the existing
demand * * * now or any time in the
foreseeable future.” Microband
proposal, supra, at 55. Microband
further argues that making more
channels available for MDS would act
as a competitive spur to the cable
television industry and that “[s]ince
there are no alternative distribution
systems authorized to provide .
multichannel broadband service, cable
has been able to behave as a monopoly
industry, building at a schedule suited to
its own pace, with little incentive to
upgrade antiquated systems.” Id. at 12
(footnotes omitted). Microband
concludes that an expanded MDS would
“provide a competitive spur to cable,
thereby moderating its monopoly
characteristics and speeding its growth.”
Id. at 25.

56. On the other hand, most of the
ITFS commenters expressed the view
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that expanding the MDS was
unnecessary in view of the number of
alternative methods of delivering
entertainment programming to the
public. The Public Broadcasting Services
(PBS) comments were typical. PBS
asserted that:

Microband's argument that multichannel
MDS systems should be used to increase
competition for cable television does not
justify a departure from the nation's long
established and sound policy of assuring
adequate telecommunications resources for
educational purposes, especially when that
competition is provided by numerous other’
technologies. Nor are multichannel MDS
systems required to fill in service gaps where
cable television is not available. With the
explosion of STV, and DBS and low power
television on the short-term horizon, there
will be more than sufficient alternative
services available to the public in both urban
and rural areas. Low power television and
DBS, in particular, have been highly touted as
solutions to the problem of underserved rural
areas.

Comments of the Public Broadcasting
Service, General Dockets 80-112 and 80~
113 (June 2, 1982).

57. These comments do not
demonstrate that there is no substantial
public demand for additional premium
entertainment programming. Rather,
they address the matter of how the
demand should be met. As to the timing
of the introduction of other new
services, we note that there is no
multichannel alternative to cable
available now. STV is a one channel
service. A high power Direct Broadcast
Satellite service, transmitting
entertainment programming directly to
individual homes on a widespread basis,
is several years away.2° Low power
television as a means for delivering
subscription television is basically a low
power version of STV. In any case,
multichannel MDS will expand
consumer options, and expanding
consumer options is a legitimate public
interest justification for reallocating
spectrum. If those who claim there is no
market for multichannel MDS are
correct then whatever spectrum is
allocated for multichannel MDS will go
unused and can be reallocated back to

20 A number of entities {e.g. United Satellite
Communications, Inc.) have announced plans to
attempt to use low power fixed satellites to deliver
video entertainment programming to individual
homes, in addition to traditional fixed satellite
reception points (cable television systems, MDS
systems, hotels, etc.). The fixed satellite service is at
a comparative technical disadvantage vis-a-vis the
direct broadcast satellite service because, among
other things, the lower power transmitters require
larger receiver antennas and the satellites are
spaced more closely together which increases the
possibility of interference. In any event such
systems are nascent in design and may be subject to
further regulatory considerations.

the I'TFS or to some other appropriate
use.

58. If, on the other hand, a market
does develop for mutichannel MDS
there would be benefits to the public at
large and there could be large benefits
to the users of the ITFS channels as
well. For example, in both this
proceeding and in the companion
proceeding in Docket 80-113, we have
been informed by ITFS licensees that
there has been no reduction in the cost
of the equipment they are being offered
by manufacturers. This is in direct
contrast to the MDS industry where the
cost of the downconversion equipment
has decreased from over one thousand
dollars to less than one hundred dollars.
We believe that if there is widespread
use of multichannel MDS there could be
similar reductions in the cost of ITFS
equipment. These savings would result
from economies of scale in the
manufacture of reception equipment.
This could result in dramatic decreases
in the cost of constructing ITFS systems
thereby making them affordable to many
who cannot now afford to build these
systems.2?! Lower cost ITFS reception
equipment could also make it possible.
For existing ITFS systems to expand the
market for their programming. It could
become economically and technically
feasible to deliver instructional
programming directly to private homes.

59. Microband further claims that
authorizing multichannel MDS would be
in the public interest because it would
“promote economic activity in a high
technology field"'which is important to
the nation’s future.” Id., at 73.
Microband estimates that the
authorization of the multichannel MDS
could provide 20,000 new jobs. /d.
Bogner Broadcast Equipment claims that
the authorization of multichannel MDS
would cause equipment manufacturers
such as itself “to develop new, improved
and competitively priced multichannel
reception equipment.” Bogner futher
claims that “the stimulus will have a
ripple effect throughout the industry
benefitting manufacturers, marketers,
retailers, MDS licensees, MDS
programmers, and most of all the
consumer.” Comments on Proposal,
Bogner Broadcast Equipment
Corporation, General Dockets 80-112
and 80-113, at 2 (June 2, 1982). Other
equipment manufacturers have
expressed similar views. Conifer
Corporation asserts that authorization of
multichannel MDS “will create new
business opportunities and will benefit
the economy.” Comments on Proposal,

31 This does not argue against reallocation of a
portion of the band to MDS because the premise of
the reallocation is based on commercial operation.

Conifer Corporation, General Dockets
80-112 and 80-113, at 2 (June 2, 1982}.
Lance Industries states that authorizing
multichannel MDS “will cause a re-
vitalization of a significant segment of
the American-based electronics
manufacturing industry” and thereby
“create jobs and benefit society as a
whole.” Comments in Support of
Rulemaking Proposal, Lance Industries,
General Dockets 80-112 and 80-113, at 2
(May 28, 1982).

60. Another public interest argument
made by some commenters is that
authorizing multichannel MDS will
make multiple premium television
channels available to rural areas that
may never be served by conventional
cable television. One citizen from West
Virginia made the following
observation:

Any survey of rural America will
demonstrate that the presently allocated
instructional television fixed channels are not
being used or are used only in a minimal
fashion in rural areas. The likelihood that a
multichannel MDS service would impinge on
the availability of such channels for
instructional purposes is most remote at best.

1 really believe that it is about time that
your agency give as much consideration to
expanding various electronic services to rural
America as you give to increasing the
plethora of electronic services that are
available in the larger markets.

Informal comment of S. Craig Curtis,
General Dockets 80-112 and 80-113
(May 8, 1982). An MDS operator from
New Hampshire surveyed potential
multichannel MDS customers and
submitted the following summary of the
responses received:

Most of these residents cited a recent article
that appeared in the newspapers concerning
a small town that was considering Cable
Television, wherein one of the politicians
stated that “Only 50% of the residents in the
State of New Hampshire will ever have Cable
Television Service.” Their general reaction to
this article is that when an electonic type of
service is available to provide them with this
service, which will not cost the taxpayers any
additional money and will actually employ
more people in the State, why should they be
deprived of this service simply because they
choose to build their home and raise their
family in a surbuban type of atmosphere?
Others expressed views that they realized
that it was more costly for their water,
sewage system and fire insurance rates
where their- homes have been erected, but
their reaction was, "Isn’t this what the United
States is all about—Freedom of choice?” And
they felt as long as they were willing to pay
the cost for their freedom, the FCC should
provide them the same equal opportunity that
is provided to those who have elected to live
in a large city, provided the cost is paid for
by themselves, and not the State or
Government.
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Comments of Dynamic Sound,
General Dockets 80-112 and 80-113, at 3
(June 1, 1982).

61. Two major public interest
arguments favoring the authorization of
multichannel MDS are efficieny and
flexibility. It is clear that substantial
demand exists for multichannel
premium television service. In uncabled
areas (some of which may never be
cabled), multichannel MDS is a means
for satisfying consumer demand for
additional premium television service.
In areas that are or are about to be
cabled, competition from multichannel
MDS may spur cable systems to build
promised systems faster, improve
existing systems, and keep prices low.
The efficient production of goods and
services and the efficient use of
spectrum are promoted when
competition among providers is present.

62. Multichannel MDS is also a
particularly flexible service. While
current indications are that its primary
use would be for premium video, many
other uses are possible (e.g., high speed
data transmission or transmission of
educational programing). The common
carrier nature of MDS means that the
type of service provided can change on
public demand. Thus, frequencies
authorized for multichannel MDS use
are likely to be employed in their highest
valued use.

63. In addition to these two
advantages, it is also possible that
multichannel MDS would stimulate
equipment innovations that would lower
the cost of ITFS equipment. This could
make ITFS service more widely
available. -

64. The major argument raised in
opposition to the reallocation, other than
the spectrum reservation argument
discussed above, is that multichannel
MDS is not needed because there are
other technologies available to meet
whatever demand exists. After carefully
considering all these arguments, we
have concluded that reallocating some
ITFS channels to MDS will serve the
public interest. We believe the benefits
noted above are sufficiently likely to
permit MDS entrepreneurs an
opportunity to expand consumer choice
by offering a multichannel MDS service.
Should these benefits not materialize, a
further reallocation may be undertaken.
We do not believe our reallocation plan,
discussed below, compromises the
legitimate needs of the ITFS community
for channels of communication.

C. Reallocation Plans

65. Before reviewing the reallocation
plans considered, we believe it is useful
to review the existing allocation scheme
used for the 2500-2690 MHz band. The
band is divided into thirty-one 6 MHz
channels and the same number of 125
KHz response channels.?? (The final 125
KHz of the band is not allocated for
these services.) The thirty-one 6 MHz
channels are contained in the portion of
the band from 2500 MHz to 2686 MHz
and the thirty-one 125 KHz response
channels are contained in the band from
2686 MHz to 2689.8750 MHz. The thirty-

one 6 MHz channels are further divided
into 7 groups of 4 channels each and a
single group of 3 channels. The 4
channel groups are designated channel
groups A through G and are assigned to
the ITFS. The 3 channel group is
designated the H group and is assigned
to the OFS. Within each group there is a
6 MHz gap between each of the
channels. That is, channels within each
group are not adjacent; they are
alternated with those of another group
to provide a 6 MHz guard band between
the channel within each group. The
chart below illustrates the allocation
plan.
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66. ITFS licensees are limited to no
more than 4 channels in a single area,
all of which must come from the same
group. 47 CFR § 74.902(c). If an applicant
is not ready to use all four channels
when it first applies, it may request the
remaining channels be reserved for it for
future use. Id. In those situations in
which there are two ITFS licensees in
the same area, the channel groups are
assigned in so far as is possible so that
there is no adjacent channel operation.
For example, if there were an A group
licensee in a given area, we would try to
avoid granting a B group license in the
area. It should also be pointed out in
this regard that our rules provide for
reusing channels in the same area if
doing so would not cause harmful
interference. 47 CFR § 74.902(d).

67. The principal reason for adopting
the present scheme was that it allowed
the use of simple and inexpensive
reception equipment. Instruction
Television Fixed Service, 2 RR2d 1615
(1964). The equipment used to receive an
ITFS signal consists of an antenna, a
downconverter and a conventional

2 The response channels are usedl by some
existing ITFS channels to allow students in the
remote class rooms to speak with the instructor at

television receiver. The downconverter .
simultaneously converts the incoming
signals from the four ITFS channels (if
four channels are being transmitted) to
four VHF television channels. The VHF
channels used are usually either 7, 9, 11
and 13, or 8, 10, 12 and 13(+).2® Which
set to use is determined by which VHF
channels are used in the area. This
eliminates the possibility of the VHF
stations interfering with the
downconverted ITFS channel. It also
allows the local television channels to
be distributed on the same cable as the
downconverted ITFS channels. /d. at
1617.

68. In the Notice, we proposed a plan
whereby the 31 channels in the 2500~
2690 MHz band would be reallocated for
shared use by the ITFS, the MDS and
the OFS. Under this plan there was to be
a primary allocation of 11 channels to

the studio. Other systems use telephone lines for
this purpose and their response channels are
unused.

# The designation 13+ refers to the use of the
spectrum immediately above channel 13. This is
made possible by adjusting certain circuits within
the television receiver. Further Comments of the
Corporation for Public Broadcasting, General
Dockets 80-112 and 80-113, Engineering Statement,
at 6 (July 2, 1982}
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the ITFS, 10 channels to the OFS, and 10
channels to the MDS. We also proposed
that if the primary allocation of a
service was fully used in one area any
unused channels in the other two
allocations could be used to satisfy the

excess demand in the fully used service.
The proposed plan did away with the .
channel groups described above and
replaced them with contiguous
allocations. The chart-below illustrates
the proposed allocation plan.
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69. This plan received virtually no
support from the commenters in this
proceeding. It was criticized as being
technically not feasible and unduly
disruptive of the existing ITFS allocation
scheme.

70. The claims that is was technically
not feasible were all based on the belief
that adjacent channel operation cannot
readily be achieved. Several reasons
were given to support the claim. First,
some claimed that adjacent channel
operation would preclude the use of the
block downconversion equipment now
used by virtually all ITFS systems. One
of the major advantages of the block
downconversion technique is that it
“avoids interference created from ‘direct
pickup' of a VHF television station by
the television receiver, or by a ‘MATV'
system used to distribute converted
ITFS signals to school classrooms."
Further Comments of the Corporation
for Public Broadcasting, General
Dockets 80-112 and 80-113, Engineering
Statement, at 5 {July 2, 1982). If adjacent
channel operation were required, the
local VHF television signal would be
picked up by the television receiver
being used to display the ITFS signal
and cause a degraded picture. CPB
outlined a downconversion scheme that
would mitigate this problem but that
would also produce another problem,
interference with the reception of the
local VHF signals carried on the same
distribution system. ID. at 6. The
equipment required to implement the
downconversion scheme was much
more complicated and expensive than
existing ITFS downconversion
equipment.

71. CPB also mentioned two other
problems that could occur with adjacent
channel operation: unavoidable
unauthorized reception of the adjacent
channel programming and
downconverter overloading. /d. at 2. The
unauthorized reception referred to by
CPB would occur when different
licensees were using interleaved
channe! groups. For example if one ITFS
licensee were using the A group and
another ITFS licensee were using the B
group in the same area, the block
downconversion equipment used at the
receiving sites of both licensees would
be capable of receiving programming,
from both licensees. The other problém
raised by CPB, downconverter
overloading, could result if 8 strong
signals were received at a single
location from two nearby ITFS stations.
CPB claims that the presence of eight
signals in the downconverter would
produce intermodulation interference to
both systemas.

72. Notwithstanding the theoretical
merits of CPB's criticisms, we note that
there are many large metropolitan areas
where interleaved channel groups are
being used. For example, the A and B
groups are licensed in Los Angeles, San
Francisco, New York and Milwaukee,
and we have received no reports of the
problems raised by CPB. This is not to
say that problems do not exist, but we
can only assume that they are not great
since we have not received any reports
of this arrangement producing problems.

73. Another commenter claimed that
adjacent channel operation would
eliminate the ability of ITFS operators to
use the same transmitter for both the

aural and the visual channels as is done
now and force them to the expense of
using a separate transmitter for each
channel. It was claimed the present
“mode of operation simplifies the
transmitter and makes it less expensive
but also complicates the suppression of
energy outside the particular channel
transmitted.” Comments of National
Instructional Telecommunications
Council, Inc. and Catholic Television
Network, General Docket 80-112,
Attachment H, Engineering Statement
by Jules Cohen & Associates, at 2 (July
28, 1980). According to Mr. Cohen single
transmitter operation would produce so
much interference that adjacent channel
operation would be impossible. Finally,
Dr. William Kincheloe, Jr., Adjunct
Professor of Electrical Engineering at
Stanford University concludes, “that
such a major change in policy for
frequency allocations as that proposed
by the adjacent channel assignment in
Docket 80~113 should be done with great
care if a situation is not to develop
where many instances of degraded
service would be experienced to the
embarrassment of the FCC.” Comments
of the Leland Stanford Junior University,
Attachment A at 8 (September 26, 1980).

74. These and other commenters are’
only claiming that the ad]acent channel
operatlon that was implicit in our
proposal is not technically feasible using
existing ITFS equipment. None has
claimed that such operation is not
technically feasible using state-of-the-
art engineering practices. In fact, the
Corporation for Public Broadcasting
made the following claim in its first set
of comments:

With present state-of-the-art engineering
practices, it is no longer necessary to restrict
distribution systems to alternate channels.
Primarily by careful contro! and maintenance
of signal strength ratios, systems can be
constructed to successfully utilize adjacent
channels, as in the now common cable
television distribution systems where all 12
VHF channels are filled.

Comments of the Corporation for
Public Broadcasting, General Docket 80—
112, Appendix 1, at 57, n.1 (September
26, 1980).

75. In its proposal Microband
expressed some doubt about adjacent
channel operation using existing MDS
equipment. It stated:

We rejected a scheme which would make
use of a block of contiguous channels all
operating on the same polarization. The
major difficulty associated with this plan is
not knowing what the adjacent channel
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interference performance of such a system
would be. Existing equipment type accepted
for MDS and ITFS operation would not be
capable of operating without significant
adjacent channel interference because the
vestigial sideband attenuation required by

§ 73.687 of these Rules does not provide for
sufficient isolation between adjacent
channels. Thus, without additional isolation
provided by orthogonal polarization
operation and/or a significant increase in the
vestigial sideband filtering, interference-free
adjacent channe! operations will not be
possible.

Microband Proposal, supra at 33 n. 37
{emphasis added). Contrasted with
Microband's view was that of Richard
Vega who claimed that “the
transmission of copolarized adjacent
channels can easily be accomplished by
relatively simple and inexpensive
madifications to existing type accepted
MDS transmitters.” Comments of
Richard L. Vega. General Dockets 80~
112 and 80-113, at 5 (July 2, 1982)
(emphasis added). Mr. Vega further
claims that the multichannel experiment
being conducted in Salt Lake City
supports this claim. /d.* In its
comments, Contemporary
Communications Corporation (CCC),
while agreeing with Microband's claim
that the existing MDS and ITFS
transmitters will not allow adjacent
channel operation, contends that “state-
of-the-art transmitters are readily
available today whose technical
specifications will permit adjacent

- channel operation using the same
polarization without causing
interference.” Additiomal Comments of
Contemporary Communications
Corporation, General Dockets 80-112
and 80-113, at 19 (July 2, 1982). CCC also
suggests that modifications of some
sections of the rules would make
adjacent channel operation easier. Id.

* On December 3, 1981, the Commission granted
Channel View, Inc. an experimental station license
to test the technical feasibility of transmitting eight
adjacent channels from a single site. The station is
designated/’KM2XBN. File No. 866-ED-PL-81. The
early results submitted by Channel View indicated
some difficulty in reducing the spurious emissions
from the transmitter more than 60 dB below the
peak visual transmitter output; however, subsequent
design adjustments in the transmisaion equipment
have solved this problem and the tests have
demonstrated that-operating an 8 channel system
using adjacent channels appears to be technically
feasible. Channel View subsequently sought
permission to conduct a “market experiment” using
these frequencies. File No. 8938-ED-MR-82. In
particular, Channel View requested authorization to
program its multichannel system with premium
programming and to provide service to the public
for profit. The original experimental authorization
prohibited Channel View from offering multichannel
service to the public for profit. In view of our action
reallocating spectrum, a market experiment would
serve no useful purpose and that portion of Channel
View's application therefore is denied.

76. Many ITFS operators have claimed
that even if adjacent channel operation
were technically feasible the costs of the
necessary equipment changes would be
prohibitive. For example, the University
of Southern California stated “the
suggested channel reallocation would
entail significant additional costs which
educational institutions in their present
financial circumstances, can ill afford.”
USC further argued that “[a]ny new
allocation schemes that would increase
the technical complexity of existing
ITFS equipment would undermine the
very basis upon which the low cost
educational use of ITFS was originally
promoted.” Comments of the University
of Southern California Instructional
Television Network, General Docket 80—
112, at 3 (September 29, 1980).

77. Many of the existing ITFS
licensees claimed that the proposed plan
would result in substantial reductions in
the service they are now providing. For
example the California Public
Broadcasting Commission (CPBC)
claimed that if the plan in the Notice
were adopted “there would be a net loss
of two-thirds of the channels now
operating or imminent in Los Angeles,
San Francisco and San Diego,” and
“that California’s principal cities will
face massive reductions in their present
ITFS service * * *.” Comments of the
California Public Broadcasting
Commission, General Docket 80-112, at
7 (September 26, 1980). We are aware
that these California cities represent
areas of unusually heavy ITFS channel
use, and that there is some validity to
the concerns that our initial proposal
could cause dislocations or additional
expense.

78. On the basis of these

. considerations, we have reached the

following conclusions regarding the
reallocation plan in the Notice. Adjacent
channel operation is technically feasible
but it can only be implemented using
transmission and reception equipment
that is different from existing ITFS
equipment. We believe implementation
of the allocation plan in the Notice
would be expensive and would put an
undue financial burden on existing ITFS
licensees.® Furthermore, the plan would
be disruptive of many existing and
planned ITFS system. For these reasons
and since we have concluded there are

» It {8 difficult to make precise estimates of the
costs that would be incurred in converting existing
ITFS systems to adjacent channels systems. It is
likely that in most situations the existing
transmitters would need to be replaced at a cost in
excess of $100,000 per transmitter. It is also possible
that existing-downconverters would need to be
replaced or modified. The total cost involved would
be a function of the number of receiver sites and the
cost per site could be several hundred dollars.

less disruptive methods to make
spectrum available for MDS use, we
have concluded that adoption of the
allocation plan in the Notice would not
be in the public interest.

79. The Notice also discussed other
allocation plans. One was that each
service be allocated specific channels
within the band. We rejected that plan
for two reasons. First, it required us to
make predictions concerning the future
needs of the services, a prediction we
felt unable to make at the time. Second,
we felt that such a plan would not be
flexible encugh to deal with regional
variations in the number of channels
required for the services. For these
reasons, we proposed the primary

“allocation plan that allowed sharing of

unused channels by the other two
services. As articulated above, the
voluminous record in this proceeding
has enabled us to develop a better sense
of the future growth of these services. It
also has demonstrated that our concerns
about regional variations were valid.
There are wide regional variations in the
use of both MDS and ITFS.

80. We also considered the alternative
of unlimited sharing of the band by all
three services. We rejected this plan
because we believed it would be
difficult to administer, especially if
different technical rules were applied for
each of the services sharing the band.
After reviewing the record in this
proceeding, we have also concluded as
set out above, that such a plan would be
contrary to the public interest in that it
would not insure that some spectrum
would continue to be reserved for
potential ITFS applicants.

81. On the basis of these conclusions,
we have reviewed the reallocation
options available and have concluded
that a plan that considers regional
variations in spectrum use while at the
same time reserving some channels for -
potential ITFS applicants would best
serve the public interest. Several of
those commenting in this proceeding
also expressed the view that an
allocation plan that reflected regional
differences in spectrum use also made
more sense than a uniform nationwide
plan. See Comments of Oklahoma State
Regents For Higher Education, General
Docket 80-112 (June 16, 1980); Comments
of C. Peter Magrath, President,
University of Minnesota, General
Docket 80-112, 3 (September 29, 1980);
Comments of the State University of
New York, General Docket 80-112, 4
(September 24, 1980).

82. We have considered various
methods to take into account the

-regional variations in the demand for

ITFS stations and multichannel MDS.



33886

Federal Register / Vol. 48, No. 144 |/ Tuesday, July 26, 1983 / Rules and Regulations

One method suggested by President
Magrath of the University of Minnesota
was to hold local or regional public
hearings to determine, inter alia, “the
views of the community effected
concerning the merits of the existing and
proposed services.” Comment of the
University of Minnesota, General
Docket 80-113 at 3 (September 5, 1980).
Such public hearings could also be used
to get accurate detailed information on
the projected demand for ITFS channels
and the demand for multichannel MDS
for each area. We believe that holding
such hearings would be a lengthy and
expensive process, requiring a
substantial amount of travel and
administrative support. We do not
believe that such a procedure is feasible
and even if it were we do not believe
that results obtained would be so
substantially better than those obtained
by other methods as to justify the
expense and delay involved.

83. We have also considered
reallocating channels to provide
multichannel MDS only in those areas
where there has been little or no use of
_ the existing ITFS channels. Proceeding
in this manner has two distinct
disadvantages. First, it could involve the
Commission in a protracted process to
determine the boundaries of such areas.
The only realistic way this could be
done would be to wait until a
multichannel application was received
and then determine the ITFS channel
use within a specified distance of the
proposed MDS station. Only after
conducting such an analysis could we
accurately determine ITFS chanrel use
in the proposed MDS service area. Of
course, we could require MDS
applicants to include this analysis as a
part of their applications. This would
likely cause many existing and potential
ITFS licensees to challenge the accuracy
of the MDS applicant’s analysis thereby
involving the Commission staff in a
series of contested proceedings. This
would clearly delay the introduction of
multichannel service in many areas.

84. The other difficulty with such a
plan is that there would be little
possibility of multichannel MDS in those
metropolitan areas where the ITFS
channels are extensively used. Thus,
even where existing ITFS licensees were
willing, or even desired, to tranfer their
license to an MDS operator, MDS
operations would not be permissible.

85. The plan we have settled upon
takes into consideration regional
variations in ITFS channel use,
“grandfathers” all existing ITFS
licensees, permittees, and applicants
and reallocates a specific set of
channels for MDS use on a strict

noninterference basis. The plan works
as follows:

a. The E and F groups are reallocated
for multichannel MDS use on a
nationwide basis.

b. A multichannel MDS permittee will
not be authorized to begin construction
until it submits a statement from all
existing cochannel and adjacent channel
ITFS users with transmitters located
within 50 miles of the new MDS station
that the operation of the multichannel .
MDS station will not interfere with the
ITFS operation or that the ITFS operator
would accept any interference that did
occur. This means that the MDS
permittee is authorized to negotiate with
existing cochannel and adjacent channel
users of the ITFS channels to attempt to
reach an accommodation whereby the
needs of each can be satisfied. In those
areas where there are no ITFS operators
within 50 miles of the proposed MDS
transmitter location that are using the
authorized channels or any adjacent
channels, the MDS permittee must so
state.28

c. A ITFS licensees and permittees
of, and applicants for, the channels as of
the adoption date of this order will be
grandfathered with rights of renewal.
That is, all ITFS licensees of E or F
group channels will be allowed to renew
their licenses. Furthermore, all
permittees of and applicants for either E
or F group channels that ultimately
obtain a license will be allowed to
renew such licenses. No assignments,
other than pro forma assignments of
ITFS E or F group licenses, applications,
or construction permits will be
authorized. ‘

d. No new ITFS applications for the E
or the F group channels filed after
adoption of this order will be accepted.

86. The elements of this plan have
several advantages that other plans
lack. Reallocating a specific set of
channels on a nationwide basis means
that in those areas where the
reallocated channels are not being used,
channels will be immediately available
for multichannel MDS. It also creates at
least the possibility that multichannel
MDS will be available even in those
areas where the reallocated channels

26 We expect existing and potential ITFS
operators to cooperate with MDS permittees in
determining whether the operation of the MDS
facilities will interfere with the ITFS operators. If
the MDS permittee is not able, after making
reagsonable efforts, to obtain the desired statement
from the ITFS operator it may substitute evidence to
the Commission on the issue of whether harmful
interference will occur. The MDS permittee must
also detail the efforts it made to obtain the desired
statement and must serve a copy of all evidence
submitted to the Commisison to all affected ITFS
operators. We expect such submission to represent
extraordinary cases.

are being used by ITFS service
providers. It does this by granting
conditioned construction permits for
multichannel MDS in such areas and
allowing the holders of these
construction permits to negotiate with
the existing cochannel and adjacent
channel users to attempt to reach an
accommodation whereby the
requirements of both can be met.

87. We expect that such negotiations
would consider, inter alia, the relocation
of the existing ITFS users to other
available ITFS channels, the use of
frequency reuse techniques such as
cross-polarization, site shielding and
frequency offsets, and even the
possibility of satisfying some of the
communication requirements of the
existing ITFS users in other areas of the
spectrum. In this regard, we note that
some members of the MDS community
have argued that ITFS channel use is
inefficient in the large metropolitan
areas. For example, in its proposal,
Microband claimed that many of the
licensed ITFS channels were being used
for point-to-point communications rather
than for omnidirectional communication
and concluded that, “[t]he significance
of these point-to-point uses is that when
intermixed with an intended
omnidirectional use, they lead to a
significant waste of spectrum.”
Microband Proposal, supra, Appendix
H, at 6. In his first set of comments,
Richard L. Vega, concluded that, “[ijn
many cases, the ITFS authorized
channel is for point-to-point microwave
thereby creating a wasteland of co-
channel and adjacent channels over a
relatively large geographical area due to
the potential for harmful interference.”
Comments of Richard L. Vega, General
Docket 80-112, at 2 (September 30, 1980).
In many cases, the use of ITFS channels
for point-to-point communications
is complementary to point-to-multipoint
or omnidirectional use in the same area.
The point-to-point use of the ITFS
channels is usually for studio to
transmitter links {STLs). For example,
under the proper set of circumstances, it
could be possible to use one group of a
pair of interleaved channel groups in an
omnidirectional configuration and to use
the other group as an STL in the same
area, Furthermore, the use of an ITFS
channel group for point-to-point
communications allows the ITFS
operator to use simpler and less
expensive equipment than would be
required by conventional point-to-point
service. Finally, of course, such use is
specifically provided for in § 74.931(d) of
the Rules, 47 CFR 74.931(d). We do
believe, however, that it may be
possible to accommodate such users in
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other portions of the spectrum. In regard
to these negotiations, we would expect
the multichannel MDS permittee to give
reasonable compensation for any
dislocations caused by the operation of
its facilities.

88. Another advantage to reallocating
a specific set of channels and requiring
an agreement prior to construction of
the multichannel facilities is that it is
easy to administer. This is in a sense a
double advantage. It makes it easier for
applicants to file acceptable
applications and it makes it easier for
the staff to review the applications.
Under this plan, an applicant is not
required to conduct an interference
analysis until after he has received an
authorization. Thus, all applicants are
expected to comply with all pertinent
Sections of Part 21 including those we
are adopting today except that they are
not required to show non-interference
with existing and proposed cochannel
and adjacent channel ITFS users of the
reallocated channels until after a
construction permit has been granted.
This procedure will save unsuccessful
applicants the time and expense
required to prepare such analysis and it
will save the staff the time required to
review each analyses submitted.
Furthermore, we expect that the
analysis that are submitted by
permittees will be of a much higher
quality than those submitted by
applicants. Another administrative
advantage is that under all of the other
plans considered it may have been
necessary to freeze the acceptance of all
further ITFS applications for some
period of time. This plan does not
require such a procedure because it does
not change the application process for
the twenty channels still allocated for
ITFS use.

89. A final advantage to a uniform
nationwide allocation for multichannel
MDS is that it avoids, to the greatest
extent possible, disrupting the
- authorized satellite use of the 2500-2690
MHz band. The use of the band by the
broadcast satellite service is limited
domestically “to domestic and regional
systems for community reception of
educational television programming and
public service information.” 47 CFR
2.106, n. NG 101. The bands 2500-2535
MHz (space to earth) and 2655-2690
MHz (earth to space) are also shared
with the fixed satellite service for
common carrier use in Alaska and
certain areas in the Western Pacific and
in the contiguous United States, Alaska
and the Mid and Western Pacific areas
for education use. 47 CFR 2.106, n. NG
102.

90. Several of those filing comments in
this proceeding suggested that if we
were to reallocate spectrum from the
ITFS use to the MDS use we would
reduce the possibility of any satellite
service sharing the band-

91. The shared use of the band by
terrestrial and satellite services poses
two distinct problems. First, the
broadcast satellite transmissions can
interfere with the reception of terrestrial
signals. In general, this would be a
problem for any terrestrial service, but it
could be more of a problem for MDS
than for ITFS users because of the
receiving antennas used. ITFS receiver
sites generally are equipped with higher
gain and hence more directional
antennas than MDS receiver sites. The
latter in many cases use low gain less
directional antennas that are much more
likely to pick up interfering signals from
satellites than are the higher gain ITFS
antennas. The Corporation for Public
Broadcasting submitted an extensive
analysis of the impact of sharing this
band between terrestrial and satellite
users that indicated that terrestrial ITFS
users could co-exist with satellite users.
CPB was unwilling to extend this
analysis to include MDS because of the
antenna differences. Comments of the
Corporation for Public Broadcasting
supra., at 31, 32.

92. Terrestrial transmissions in the
shared band can interfere with the
reception of the satellite signal by
nearby earth stations. Here also CPB
claimed that the sharing of the band
between ITFS and the satellite service
was possible but it was again unwilling
to extend its analysis to the MDS.
sharing. CPB claimed that the studies
that it presented for ITFS sharing were
not valid for MDS because MDS uses
omnidirectional antennas and higher
power whereas many ITFS stations use
directional antennas and lower power
transmitters. /d. The argument is that
terrestrial transmitters of whatever kind
create “holes” where no frequency
sharing satellite receive stations can be
located and that MDS transmitting
stations create larger "holes” than ITFS.
We agree. However, others have argued
that the creation of such holes should
not be used as a justification for
precluding terrestrial operation in the
same band. The Public Service Satellite
Consortium (PSSC) commented as
follows:

PSSC respectfully urges that limiting
the development of 2.5 GHz terrestrial
distribution, by claiming that it limits
potential satellite distribution in the
same band, is not sufficiently strong
justification for such action. To limit the
developmental potential which 2.5 GHz

terrestrial distribution service has, by
claiming that such terrestrial
distribution causes interference *“holes"
in potential satellite coverage in this
same band, has few merits when the
potentials are viewed together. It is true
that “holes" would be made in satellite
coverage in the presence of local ITFS
(or other uses of the 2500 to 2690 MHz
band), and that satellite earth stations in
this band would require careful
placement or other precautions to avoid
being interfered with. But to limit
development of terrestrial networks,
which have at least an order of
magnitude of more program capacity
and flexibility, would be unwise. The
total variety of potential programs
which could be distributed via satellite
on these frequencies is relatively small.
In contrast, the variety of programming
which could be aired terrestrially within
the same band, is about five to six
programs for each location where
terrestrial transmitters can be
coordinated. This would represent
thousandsiof program possibilities
which could be tailored to local or
regional needs.

Another consideration which should
be recognized as a factor in this
argument relates to the demographic
distribution of potential “holes” in
satellite coverage. If an assumption is
made that a local entity wants to receive
a satellite-distributed public service or
instructional program, and can point its
antenna to one of five or six satellites to
receive it, it could do it. But if the
program content did not match its needs
for programming, either generally or at
that particular time, it would probably
choose from alternative sources. This is
where the demographic distribution
enters in. The more densely a city or
region is populated, the more likely it
will be that diverse programs are
available to the public, and therefore
less likely that a small selection of
nationally distributed material will be
useful. Where the satellite-distributed
material will be most useful is in the
more rural areas of the country where
alternatives are not as plentiful.

Carrying the argument further, rural
areas are not as likely to have as great
economic justification for installing ITFS
transmitters as the more populated
regions would have. In rural areas, low-
cost satellite receivers installed to serve
small towns, and having local signal
distribution via low-power VHF or UHF
transmitters, would seem to fit the need
best. Terrestrial distribution at 2.5 GHz
band frequencies would not be
justifiable for individual users who
would have to invest in additional
receiving equipment to get the programs.
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Simplistically then, there would be no
interference “holes” in satellite beam
coverage, where such coverage is most
appropriate in areas where terrestrial
distribution at these frequencies is less
appropriate and economical.

Comments of the Public Service
Satellite Consortium, General Docket
80-113, at 8-10 (Sept. 2, 1980)
incorporated by reference in Comments
of the Public Service Satellite
Consortium, General Docket 80-112, at 4
(September 2, 1980). Perhaps more ’
important in this regard is the fact that
we are not aware of any existing plans
to construct a public service satellite
using this band. Many of those that used
the ATS-6 satellite that operated in this
band are now leasing transponders from
existing satellite communications
providers that operate in a different
band. ;

93. The National Aeronautics and
Space Administration (NASA) has
indicated that it is exploring the use of
this band to provide what it terms
“feeder links” to provide
communications between a “satellite
and fixed earth stations, to facilitate
interconnection of a mobile satellite
service with the terrestrial telephone
network." Further Comments of the
National Aeronautics and Space
Administration, General Dockets 80-112
and 80-113, at 2, 3 (July 2, 1982). NASA
is proposing to use the 806-890 MHz
band to communicate between a mobile
user and a satellite and to use the feeder
link to communicate from the satellite
back to the feeder link earth station.
This would allow for the extension of
mobile telephone service to users
beyond the range of planned terrestrial
networks. NASA has proposed to use
the 2500-2535 MHz for the space to
earth segment and the 2655-2680 MHz
band for the earth to space segment of
the feeder links. NASA's proposal is not
an allowed use under the existing table
allocation and thus would require a
separate rulemaking proceeding before
it could be implemented.?” In light of its
plan, NASA suggests that any additional
use of the 2500-2690 MHz by terrestrial
users would make sharing of the band
by satellite users more difficult.

94. Reallocating specific groups of
ITFS channels for MDS would mitigate
the problems pointed out by CPB and
NASA and would move in the direction
suggested by PSSC. Allocating a specific
set of channels for MDS use would
mean that any future public service
satellite use of this band could be

27 On November 28, 1982 NASA filed a Petition
for Rulemaking in which it formally proposed, inter
alia, that this band be made available for this
purpose.

structured to avoid sharing the MDS
frequencies. Thus, the analysis
presented by CPB would be valid in
most of the band. Further, the use of the
frequencies NASA proposed for its
feeder links could also be avoided. Of
course, proceeding in this manner will
increase the use of the channels that
remain available to ITFS but if the CPB
analysis is correct, and ITFS use of
these is much less inimical to sharing of
the band than is MDS use, sharing can
still be accommodated.

95. Grandfathering all existing
licensees and permittees of and
applicants for the reallocated channels
accounts for regional variations in ITFS
channel use without extensive
Commission involvement or analysis. It
does not require any existing ITFS
licensees, permittees or applicants to
alter planned or present use of their
authorizations. Where the channels are
not being used multichannel MDS
applicants have immediate access to the
channels,28 and where the channels are
licensed or applied for MDS operations
cannot commence without negotiations
with affected ITFS entities.

96. The final element of the plan we
are adopting—not accepting any ITFS
applications for the reallocated
spectrum after adoption of this order—is
necessary in order to keep the
reallocated channels available for

‘multichannel MDS and to avoid having

mutually exclusive, fundamentally
different applicants for the same
channel. In most cases, the would-be
ITFS applicants will be able to be
accommodated in the 20 channels that
will continue to be available for ITFS.
87. On the basis of this analysis, we
have concluded this plan strikes a
reasonable balance between the need to
continue to make spectrum available for
traditional ITFS users and, at the same

28 It could be argued that if the reallocated
channels were the only channels not used in a
particular area, and if an applicant were just about
to file for these channels, such an applicant would
be left with nowhere to apply. We believe that such
occurrences will be rare and when they do occur it
may be possible to reuse some of the 20 channels
that will continue to be available for ITFS use to
satisfy the needs of the would-be applicant.
Furthermore, in regard to frequency reuse, we have
recently been furnished data that indicate there is
extensive frequency reuse in several of the large ~
metropolitan areas where ITFS use is heavy. For
example, in New York 19 of the 27 authorized
channels are reused at least once; in Los Angeles 24
of the 28 authorized channels are reused at least
once; in San Francisco 10 of the 28 authorized
channels are reused at least once; and in Boston 14
of the 28 authorized channels are reused at least
once. “Letter from Victor E. Ferrall, fr.,” General
Docket Nos. 80-112 and 80-113, attachment titled
“ITFS Channe! Utilization in the Top 25 Markets,”
{May 4, 1883). The letter and the data attached
thereto are hereby accepted as informal comments
in this proceeding.

time, makes spectrum available for
multichannel MDS. It does so by
minimizing the disruption to the plans of
existing ITFS licensees, permittees, or
applicants. It is easy to administer and
provides at least the possibility of
multichannel MDS on a nationwide
basis. It also preserves, to the greatest
extent possible, the future satellite use
of this band.

98. We now address the question of
how many channels to reallocate for
multichannel MDS. This question really
involves three separate questions. First,
how many channels constitute a viable
multichannel MDS system? Second, how
many multichannel systems should be
provided for in each market? Third, how
many channels should be kept in reserve
for ITFS use?

99. The existing MDS rules do not
allow MDS licensees to operate even a
two channel system. Specifically
§ 21.901(d), 47 CFR 21.901(d), precludes
an existing licensee from applying for at
least one year and even then it must
show that there is a public demand for
additional service that is unlikely to be
satisfied by a competing carrier. The
new rules proposed in the Notice did not

- contain this restriction. However, the

proposed repeal of the section was not
discussed in the Notice and we did not
receive much comment on it in the first
set of comments filed in this proceeding.
Virtually all the MDS entities that filed
reply comments in response to the
Microband Proposal strongly supported
the concept of multichannel MDS.
Microband itself also noted that the
existing restrictions “for all practical
purpose, limit carriers to a single
channel in any one market,” because “it
is virtually impossible for MDS carriers
to prove a negative—that no other
carrier is likely to provide service.”
Microband Proposal, supra at 38, and 39.
n. 48. In its filing, Contemporary
Communications Corporation (CCC)
argued strongly for multiple channel
MDS. CCC claimed that:

For both technical and economic
reasons, the public would be better
served by a single entity operating
multiple channels, as opposed to many
operators, each limited to one channel.
Studies have shown that if multiple
channels are to be provided to
subscribers, careful control must be
exercised over the transmitting
parameters of the channels. In
particular, for best operation,
transmitting locations should be the
same. Even better operation will result if
common transmitting antennas are used.
To achieve satisfactory reception,
relative frequencies of the several
transmitters must be controlled with

r
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respect to one another, to a degree much
finer than that required for a single
channel. Power levels must also be
related among the several transmitters,
transmission lines, and transmitting
antennas if interference is to be
reduced. In sum, only a single operator
can insure efficient operation of a
multiple channel system.

In addition to technical operating
factors, economic factors also support
common ownership of multiple
channels. Common transmission line
(often costing as much as $25 per foot)
and common antennas, costing
thousands of dollars, can be utilized for
multiple channels if there is only one
operator. Rent can be reduced, since
only one antenna would be employed,
and multiple equipment can be operated
in the same room, thereby decreasing
the total floor space, as compared to a
multiplicity of rooms that might be
required for multiple operators. Common
maintenance personnel can also reduce
the maintenance cost per channel.
Further, the number of spare parts
needed by a single operator of multiple
channels is obviously less than the
number required by separate operators
each operating one channel. Even
electricity costs will be less for multiple
channel operations.

Additional Comments of CCC, supra at
7-8.

100. Of course, it is possible to have
multichannel MDS systems where each
of the channels is licensed to a different
carrier. As mentioned earlier, this is the
situation in Phoenix where Microband
and Contemporary are the carriers and
both have the same customer, American
Cable Television, offering two-tier
programming with the two channels. We
believe that for technical reasons, this is
probably the only way a two-channel
operation will be achieved under the
existing rules. Allocating a single
channel to each licensee has done little
to promote diversity of ownership, and
has the significant detriments of
increased system complexity, cost, and
regulatory delays in providing service to
the public. The increased complexity
and costs result from the factors listed
by CCC in its comments. In a service
where the licensee is not permitted to
exercise program control the benefits of
diversity are less pronounced than they
might be where the licensee controls the
material transmitted. Although diversity
may lead to competition in such things
as quality of service, allocating a single
channel to each carrier means that there
will likely be a comparative hearing for
each channel as compared to a single
hearing for a multiple channel
application. For these reasons, we have

concluded that there is no reason fo
continue to limit MDS carriers to a
single channel operation and that the
public interest would be better served
by the repeal of the single channel
limitation contained in Section 21.901(d)
of the rules.

101. Given that multichannel MDS
operation will benefit the public interest,
we must address the question of how
many channels should be in each
system. In its proposal Microband
suggested that a five channel system

. was optimum. It based this conclusion
on an analysis that showed that “four
channels of Pay TV will satisfy 85% of
consumer demand.” It thus concluded a
multichannel system should consist of
*four video channels plus a data
channel.” Microband Proposal, supra, at
48. Another commenter, Tekkom,
suggested that 10 channels per system
would be in the public interest.
Comments of Tekkom, Inc., General
Dockets 80-112 and 80-113, 11 (June 28,
1982). CBS, on the other hand, argued
that the demand in each market should
determine the number of channels in
multichannel systems. CBS comments
on the Microband Proposal for
Multichannel MDS Service, General

Dockets 80-112 and 80-113, at 10 (July 1,

1982). We agree with CBS's claim that
there may be regional variations in the
number of channels that would be
optimum in a multichannel system. On
the other hand, we recognize that we are
making this reallocation from a band
that is divided into four channel groups
and that four channel systems would,
therefore, be less disruptive of the
existing scheme. Also the Microband
analysis suggested that 4 channels
would satisfy nearly all the consumer
demand for premium channels.
Furthermore, the fact that MDS is a
common carrier service.means that
marketferces will still play a part in
determining how users acquire the _
channels and offer services to the
public. Depending on the particular
market conditions, a licensee may find it
desirable, in a system of carrier initiated
tariffs, to offer channels in a variety of
different ways. See e.g., Metrock
Corporation, 73 FCC 2d 802 (1979). This
variety would reflect the particular
needs and desire of users in different
areas. Not only may the terms of the
offering of channels vary, but also the
uses to which they are put may vary. For
example, although it appears the
channels will at least initially be used
for the distribution of premium
television programming, our rules permit
“any kind of communications service
consistent with the Commission’s Rules
* * *.” 47 CFR 21.903. For these reasons,

we have concluded that authorizing 4
channel MDS systems serves the public
interest. -

102. We also recognize that it is
possible that the same entity could lease
all of the capacity of each common
carrier, thereby, precluding others from
becoming MDS programmers. Since the
public only deals with the customers of
the common carrier—and not the
common carrier itself—the public could
be forced to deal with a single
multichannel MDS provider. We have
considered requiring multichannel MDS
licensees to so tariff their service that
such an eventuality could not occur. We
have decided not to adopt such a
requirement for several reasons. First,
we believe that the fact that an entity
desiring to lease all available MDS
channels will be required to deal with
two common carriers somewhat reduces
the possibility this will occur.
Furthermore, since we are also by this
order allowing ITFS licensees to lease
excess capacity in their facilities, it is
possible that an entity that wishes to
provide premium television service to
the public could do so using such excess
capacity. It is also possible that in many
areas, the public will be offered a choice
between multichannel MDS and cable.
Finally, we believe that restricting MDS
tariffs would prevent market forces from
determining the optimum mix of
channels. Adopting such a requirement
would create an artificial upper limit on
the maximum number of channels a
single entity could program.

103. Finally, we must address the
related questions of how many channels
to reallocate for MDS and how many
channels to hold in reserve for future
growth in ITFS. What we must do here
is balance the need to make a
reasonable number of multichannel
MDS systems available with the need to
ensure that an adequate numbper of
channels are available for future ITFS
growth.

104. In its proposal, Microband
suggested that we reallocate three full
ITFS groups or twelve channels for MDS
use. Microband Proposal, supra, at 33.
Microband claims to have based this
suggestion on its analysis of the
potential number of customers for
multichannel MDS service in the top 50
markets. Microband did not submit any
analysis to support its suggestion. It did
present data on the number of potential
multichannel MDS customers in the top
50 markets but it did not relate this data
to the number of competitive MDS
systems that would be optimum or even
reasonable. The data presented show
that on the average, there are 1,770,800
potential multichannel MDS subscribers
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in the top 5 markets and 70,400 in
markets 46 through 50. Microband took
these figures and divided each by 18,000,
the break even number of subscribers
for a multichannel system, to produce
what it called a coverage ratio. What
this figure purports to represent is the
number of systems that could reach a
financial break even point if all the
potential.customers were to subscribe to
a single service and if each of the
competing services were to have an
equal share of the available customers.
The coverage ratio for the top 5 markets
was 98.4 and the coverage ratio for
markets 46-50 was 3.9. All that the
Microband data really show is that
there are potential customers for
multichannel MDS systems. We believe
that there are factors other than the
number of homes not passed by cable
that will determine the number of
multichannel MDS systems that can
profitably serve an area. These include
the nature and quality of the
programming available, the quality of
signal that can be delivered, the
availability of competitive services, the
price of the service, and the
discretionary income of the residents of
the area. These factors may combine in
one area in such a way that only one
MDS system can be profitable and in
another area in such a way that 3 or
more systems could be profitable.

105. Consideration of all there factors
does not lead to clear choice for the
number of multichannel systems that
should be authorized in each area.
However, it does appear that in many
large areas at least two systems could
be viable. Moreover, authorization of
more than one system should provide a
number of public interest benefits.
Competition between competing
systems could stimulate technological
innovation, could increase system
availability and could also make lower
cost service available to the public. We
also believe that we should continue to
hold a substantial amount of spectrum
in reserve for ITFS use. For these
reasons, we have concluded that we
should make two groups of ITFS
channels available for multichanne!
MDS. This will allow two competitive
MDS operators to offer multichannel
service in those areas and will keep 20
channels in reserve for existing and
future ITFS use.29

108. Another issue to be resolved is
what channels to reallocate. In its
proposal, Microband suggested that the
E. F and G groups be reallocated for MDS
use. It based this recommendation on its

22 Each applicant will only be allowed to file a
single multi-channel application in each service
area.

conclusion that these were the bands
least used by ITFS licenses. We do not
agree. Our records show that the
distribution of ITFS licenses among
groups is as follows: A group—225, B
group—93, C group—128 D group—82, E
group—112, F group—91, and G group—
113. Thus, it would appear that except
for the A-B group, use of the interleaved
ITFS frequency groups is about the
same. It should also be noted that the A,
C and E groups are significantly more
used than the groups with which they
are interleaved. This is to be expected
because the use of channels in one pair
of an interleaved group tends to
preclude use of the other group in the
same area. Because the interleaved ITFS
group use does not vary significantly by
group except for the A-B group, we must
look to other criteria to select the group
to assign to MDS.

107. The most important factor in
selecting the groups to be reallocated is
minimum interference to the remaining
ITFS licensees. This means that we
should reallocate an interleaved pair of
groups. Proceeding in this manner will
result in only two ITFS channels being
adjacent to MDS channels. Choosing
non-interleaved groups could result in
there being as many as 9 ITFS channels
adjacent to MDS channels. We also
believe that we should avoid
reallocating either the group of channels
that share the band (2500~-2535 MHz and
2685-26890 HHz) that NASA is proposing
to use for its feeder link operation so as
not to jeopardize consideration of that
proposal. This eliminates the A-B pair
and G group. This reduces the choice to
either the C-D pair or the E-F pair. We
also believe that it would be useful to
leave the widest possible contiguous
band available for ITFS because this
would result in the largest possible
contiguous bandwidth being left
available for shared use by ITFS and
Public Service satellite use. This means
that if there is a public service satellite
use of this band, it would be shared with
only ITFS over the largest possible
contiguous band. For these reasons, we
have concluded that the best pair of
channels to reallocate for MDS are the E
and F groups.

108. Finally, we must address the
question of how to divide the eight
channels in the E and F groups between
the two MDS operators licensed. We
could follow the ITFS assignment
method discussed above and assign the
4 channel E group to one licensee and
the 4 channel F group to the other
licensee. Proceeding in this manner has
the advantage of allowing the use of
simpler transmitters and
downconversion equipment, but it has

the disadvantage that widespread
adjacent channel interference could
occur if the transmitters of the two
operators were not colocated. We could
also authorize each operator to use 4
adjacent channels; that is assign
channels E,, F,, Es, Fa to one operator
and channels E,, Fs, Eq, F. to the other
operator. Thus, there would only be one
pair of adjacent channel F, and E,. Of
course with either method, channel E,
will be adjacent to ITFS channel D, and
channel F, will be adjacent to ITFS
channel G,, both of which may be in use
in the area where the MDS channels are
being authorized. Thus, by licensing
adjacent channels to the same operator,
we would be leaving the possibility of
adjacent channel interference with
existing ITFS stations unchanged and
would be eliminating most of the non-
colocated adjacent operation from the
reallocated spectrum. This could require
that the multichannel operators use
more complicated transmission and
reception equipment.

109. We did not address this issue
extensively in the companion Notice,
and, although we did not receive much
comment on it in response to the
companion Notice, some of those
commenting on the Microband proposal
did address the issue. One commenter,
the Microwave Communications
Association (MCAJ}, noted that because
we did not specifically propose rules for
multichannel operation, we would be
required to do so in the future. MCA
further expressed the view that “this is
fortuitous, because it will permit the
Commission to consider multichannel
systems' operating experience. Actual
operating experience is clearly
preferable to a lengthy technical
rulemaking based only upon theoretical
calculations.” Comments of MCA supra,
at 9. There is some validity to MCA's
claim; however, we cannot reallocate
spectrum without specifying what
channels are available for each
applicant.3? For this reason, we have
concluded that the best course to follow
is to have each applicant apply for a
four channel MDS authorization using
the interleaved channel plan now used
by ITFS licensees. We also will require
each applicant to include, as part of its
application, an analysis of the potential
for adjacent channel interference with a
non-colocated licensee operating on the
interleaved channel group. If the two
successful applicants determine either
before or after initiation of service that

80 We will apply existing technical rules to
multichannel MDS. We expect to adopt new
technical rules for MDS prior to or shortly after the
authorization of the first multichannel MDS station.
(See Note 1, supra).
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there would be less adjacent channel
interference by operating on adjacent
channels, we will allow such operation.
We believe that the two licensees in
each area will be in a better position to
make the final determination as to
which channelization scheme is best.

110. To summarize we conclude that it
is in the public interest to reallocate 8 of
the channels now allocated for ITFS for
use by the MDS nationally. Existing
ITFS licensees {as well as existing
permittees and applicants that
eventually become licensees) of the
reallocated channels would be
grandfathered in perpetuity. Further, we
have concluded that reallocating the E
and F groups for MDS use would be
least disruptive of the existing and
potential uses of the 2500-2690 MHz
band. We will accept applications for
multichannel MDS in all areas of the
country regardless of whether the
reallocated channels have been
previously applied for by an ITFS
applicant. In those situations where
there is an existing ITFS licensee,
permittee, or applicant we shall issue
multichannel MDS construction permits
conditioned on the permittee obtaining,
prior to commencing construction, a
statement from each adjacent channel
and cochannel ITFS licensee, permittee,
or applicant whose transmitter is
located within 50 miles of the proposed
MDS transmitter site, that the operation
of the MDS facility will not cause
harmful interference to the ITFS
operation or if it does the ITFS operator
will accept the interference. We expect
that the MDS permittees and the ITFS
users of the reallocated channels will
negotiate in good faith to mutually
accommodate each others’
communications requirements. We
believe that this process will be
beneficial to all concerned. The MDS
permittees will be able to offer a
potentially profitable new
communications service to the public.
Existing ITFS users of the reallocated
spectrum may end up with better and
more efficient communication facilities
at no expense, will most likely benefit
from technical expertise of the
commercial users of the band and will
likely benefit from the decreased costs
of equipment that will result from the
partial commercial exploitation of the
band. Finally, the public will benefit
from the more efficient use of a valuable
national resource, the electromagnetic
spectrum. We recognize that there may
be some large cities in which no
reallocation will occur despite the steps

we take today. It is likely in those areas

in which this plan does not make
multichannel MDS available there will

be alternative means available by which.
the public will be able to obtain
multichannel MDS including leasing the

excess capacity of existing ITFS
channels. The following chart illustrates
the channel plart we are adopting.
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D. Time Sharing and Leasing

111. In the Notice, we invited
comments on the “technical and
practical feasibility” of permitting ITFS
stations to share unused transmi3sion
time with MDS users. We stated that
because most educational use occurs
during daytime hours while
entertainment televisison occurs in the
evening, sharing appeared to be
practical. Three forms of sharing were
discussed: separate station facilities
sharing the same frequency, jointly
licensed facilities, and lease of unused
transmission time by ITFS licensees. We
also asked whether sharing ought to be
mandated. Notice, supra, at para. 51.

112. Several ITFS entities accepted
our invitation and submitted comments
on time sharing of the ITFS Channels.
Most of the comments received were not
favorable. For example, the Joint
Council on Educational
Telecommunicatons commented that
colleges, universities and hospitals use
their channels in evening hours and on
weekends, and that entertainment
programming often is transmitted on a
24-hour basis. Comment of the Joint
Council on Educational
Telecommunications, General Docket
80-112, at 5-6 (September 29, 1980). The
National Education Association (NEA)
reiterated the concerns of JCET and
added that sharing is not feasible for
other reasons. For example, it stated
that ITFS systems are configured to
reach designated educational sites while
MDS systems that are used to transmit
pay television are configured to reach
the greatest population possible.
Comments of the National Education
Association, General Docket 80-112, at
6-7 (September 25, 1980).

113. Several others raised another
reason why time-sharing is not feasible.
In its comments, the Archdiocese of Los
Angeles made the following )
observations:

“Education has for its object the formation
of character”. Under the second and third
Commission sharing schemes, ITFS licensees
would lose control over the content of certain
transmissions from their facilities. Much of
the programming being broadcast today via
MDS is considered by many people to be
objectionable—even, at times, pornographic.
Proposals for construction of new ITFS
facilities, and continued funding of present
stations, will likely meet strong opposition
from university regents, local boards of
education, private institutions and concerned
parent/teacher groups if they are placed in
the position of having to purvey material
which they consider disconsonant with their
responsibilities as educators. Thus, these
sharing schemes could discourage further
ITFS growth—and perhaps result in a
reduction of the present number of stations.

Indeed, the Los Angeles Archdiocese is
totally opposed to imposition of either of the
latter sharing schemes. The Archdiocese
would be forced into a difficult moral
decision if it faced the prospect of its
facilities being used for the transmission of
programming which it considered offensive to
Catholic values. If the Archdiocese lacked the
ability to discriminate as to users of its
facilities, it might well have to decide to give
up its station altogether so as to avoid
becoming party to transmissions contrary to
the mission of the Church.

Comment of the Archdioceses of Los
Angeles, General Docket 80-112, at 14~
15 (September 26, 1980) (footnote
omitted) (quoting Herbert Spencer,
Social Statistics, pt. 1 ch. 2(1851)).

114. We agree with the majority of
commenters who oppose any
requirement that I'TFS licensees share or
lease their excess channel capacity.
Contrary to the belief of those
commenters, however, we believe that it
is in the public interest to permit ITFS
licensees to lease their excess channel
capacity. The decision to lease excess
capacity thus remains entirely up to the
individual ITFS licensee. As a result of
the current decrease in federal funding
for ITFS, we believe it is appropriate to
modify our rules to permit ITFS -
operators to generate revenues by using
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their excess capacity for a variety of
non-ITFS purposes.® As the excess
capacity of ITFS operators is put to use
serving the public, greater use of the
available spectrum should result.?

115. We think that the changes that
we are making today are appropriate for
two basic reasons. First, the cost of
constructing and operating an ITFS
system represents a significant burden
to licensees. In addition, the cost of
education is increasing daily. ITFS
provides a low-cost alternative to
specialized instruction, adult education
and other instructional modes. However,
New revenue sources are necessary in
order to give YTFS every chance to grow
and succeed. Second, increased interest
has been generated in the ITFS band
including demand for broader use of the
spectrum. .

116. Thus, substantial benefits to the
public may be derived from allowing
ITFS licensees to use excess channel
capacity, either by directly utilizing it
themselves or through leasing it to
others. The income derived from such
service could enable stations to be on
the air for a greater portion of the day
and to increase programming
availability. In addition, new revenues
might prove sufficient to bring currently
vacant channels on the air.

117. Increased revenue would widen
ITFS’ base of support and contribute to
the service’s ability to withstand a
diminution in any one source of funding
without being forced to significantly
reduce its overall service to the
community. If federal government
funding declines, the success of
licensees in recouping at least part of
the loss may be crucial to ITFS growth
and development. The option licensees
have to lease excess ITFS channel
capacity is consistent with several
recent actions taken by the Commission.
The Commission amended Part 74 of its
rules to permit the shared use of
broadcast auxiliary facilities with other
broadcast and non-broadcast entities.33
It also recently has authorized non-
broadcast uses of non-main channel
operations, such as teletext and FM
subcarriers.34 We are adopting policies

31 The Public Broadcasting Amendments Act of
1981 {Public Law (87-35} Section f(a}).

*2The Commission today is also adopting a Notice
of Proposed Rule Making that would further assist
ITFS licensees in their operations. See Amendment
of Part 74 of the Commission’s Rules and
Regulations in regard to the Instructional Television
Fixed Service, FCC 83-244, (adopted) May 26, 1983.

33 48 FR 17081 (April 21, 1983).

34 See Amendment of Parts 2, 73 and 78 of the
Commission’s Rules to Authorize the Transmission
of Teletext by TV Stations, Report and Order in BC
Docket No. 81-741, adopted March 24, 1983; and
Amendments of Parts 2 and 73 of the Commission's
Rules Concerning the Use of Subsidiary

in this proceeding for leased uses of
ITFS excess channel capacity that are
consistent with the decisions in the Part
74, teletext and FM subcarrier rule
proceedings.

118. Therefore, we are amending Part
74 to permit use of facilities by ITFS
licensees for non-ITFS purposes. This
authorization includes use of the ITFS
station’s main broadcast channel and
the use of non-main channel excess
capacity including subcarriers and the
vertical blanking interval (VBI).
Furthermore, licensees are permitted to
make this excess capacity available to
others, if they so choose, on a profit-
making basis. We will not, at this time,
adopt specific time limitations on non-
ITFS use of licensee excess channel
capacity. By declining to specify any
such limitations, we hope to maximize
the spectrum efficiencies that shared use
will provide. This will also afford ITFS
licensees flexibility in offering their
excess capacity to other entities.
However, we do expect ITFS licensees
to utilize each of their ITFS main
channels substantially for legitimate
ITFS use. Since we cannot anticipate in
advance how much time is requred for
each licensee to address its ITFS needs,
we do not wish to force ITFS channels
to remain idle when other legitimate
demands for the channels exist. Such an
outcome is precisely the situation that
we are attempting to avoid by allowing
shared use of the channels. This policy
is consistent with action taken by the
Commission in amendment of Part 74,
Subpart F of the Commission’s Rules to
permit shared use of broadcast auxiliary
facilities with other broadcast and non-
broadcast entities, 48 FR 17081
(published April 21, 1983). As in the
proceedings discussed above, if ITFS
licensees do make excess capacity
available, the question arises as to
whether the licensee is engaging in
common carrier activity. After briefly
explaining the legal requirements under
which we must decide the common
carriage issue, we shall apply those
requirements to the two types of excess
capacity at issue, in turn, below.

119. In National Association of
Regulatory Utility Commissioners v.
FCC, 525 F. 2d 830 (D.C. Cir), cert.
denied 425 U.S. 992 (1976) (VARUC I,

“the court specifically stated that a

carrier will not be a common carrier
where its practice is to make
individualized decisions, in particular
cases, whether and on what terms to
deal. 525 F. 2d at 641. The court
continued, moreover, that the distinction
between common and private carriers

Communications Authorizations, Report and Order
in BC Docket No. 82-536, adopted April 7, 1983,

was not based on the services offered or
the clientele served, but rather on “the
manner and terms by which they
approach and deal with their
customers.” Id. at 642. The court then
stated that in determining whether a
particular carrier should be accorded
common carrier status, a finding must be
made as to whether any legal
compulsion to serve indifferently exists,
or whether there are reasons implicit in

the nature of the operation to expect an -

indifferent holding out.

120. With respect to leasing of the
main ITFS channel, we see no reason to
require ITFS licensees who engage in
such leasing to be common carriers. One
purpose of this proceeding is to make
unused channels in the 2500-2690 MHz
band available for use on a common
carrier basis. We are reallocating
channels from ITFS to MDS to serve this
purpose, and we believe experience
with the reallocation is necessary before
we take an additional step and find the
need for common carrier channels is so
great that all excess capacity should be
offered on that basis. Moreover, the
requirements of Title II may well
discourage or inhibit ITFS licensees
from making spare capacity available, if
they could only do so as common
carriers. For these reasons, we will not
require that spare capacity on the main
channel be leased on a common carrier
basis.

121. With respect to the second test
for classifying common carriers, whether
there are reasons implicit in the nature
of the operation to expect an indifferent
holding out, we believe that main
channel leasing should not, at least
initially, be considered a common
carrier activity. Our reasoning closely
parallels the decision recently adopted
in BC docket No. 81-794, in which we
stated that the selling of excess capacity
on television broadcast auxiliary
stations would not be treated as
common carriage. Shared Use of
Broadcast Auxiliary Facilities, 48 FR
17081 (April 21, 1983). We believe ITFS
will not engage in a generalized holding
out of their excess capacity, but instead
will carefully select lessees for long-
term contracts. The comments
demonstrate that licensed facilities do
not readily lend themselves to
widespread MDS use. They have been
tailored to the particular requirements of
the licensee, and, if they do lend
themselves to use by another, careful
coordination will be necessary. The
licensee also must consider its own
growth requirements, and likely will
limit the availability of the excess
capacity so it will be able to use the
facilities for its own primary purpose

‘



48, No. 144 [/ Tuesday, July 26, 1983 / Rules and Regulations

33893

Federal Register / Vol.

when the need arises. Individual
contractual arrangements would better
serve this purpose than would a general
offer to deal with the public
indiscriminately. This individualized
selection of clients due to the need to
protect the licensee’s own use of the
facilities was one factor, thought by the
court in VARUC I to be inconsistent
with common carrier status. 525 F.2d at
642. We find nothig inherent in the
potential leasing activities of ITFS
licensees that would lead them to make
indifferent offerings of excess capacity
on the main channel. Accordingly, we
do not believe that ITFS licensees will
act as common carriers.33

122. We recognize that permitting ITFS
licensees to lease their main channels
for other than traditional ITFS purposes
may effectively result in a diminution of
the channels reserved for traditional
purposes, but we believe this risk is
acceptable. First, only excess capacity
may be leased. We presume the
channels were obtained, and are
primarily utilized for, satisfying a
legitimate ITFS requirement. Because
these requirements appear to be
increasing in a number of areas, we
presume the traditional uses will
continue. Second, the pleadings indicate,
if anything, a reluctance on the part of
licensees to engage in any form of
sharing. Finally, any wholesale
abandonment of the primary purpose of
the facility could jeopardize the entity’s
license.

123. Just as we find I'TFS main channel
sharing analogous to our recent
Broadcast Auxiliary proceeding, 48 FR
17081 {April 21, 1983), we believe that
the regulatory status of subcarrier and
VBI leasing can be resolved in
essentially the same manner as in the
recently adopted FM-SCA and Teletext
decisions.

124. Depending on the nature of the
information disseminated via an ITFS
station's subcarriers or VBI, the
regulatory status accorded the service
may vary. As noted in the FM-SCA
Report and Order, the provision of
“broadcast-related services on
subchannels is well established and
does not raise any new issues of
appropriate regulation”. Thus, 8o long as
the services provided over the station's
subcarriers or VBI are broadcast
related, no extraordinary regulatory
treatment will attach to the profit- .
making activity.

38 If out initial analysis is incorrect, and ITFS
licensees do in fact begin offering main channel
excess capacity on an indifferent basis, it would be
incumbent on the Commission to determine the
extent to which traditional Title H regulation should
be applied. See NARUC I at 644; Shared use of
Auxtliary Broadcast Facilities at para. 26.

* * &

125. However, other subchannel or
VBI uses may be similar to services
being provided by licensees in the
private radio or common carrier
services. To the extent that services
offered via ITFS facilities are private
radio or common carrier services, these
ITFS-delivered services will be treated
in the same manner, and with all the
same benefits, obligations and
responsibilities as the providers of
similar services. Thus, with regard to
non-broadcast related uses of the ITFS
station’s subcarriers and VB, it will be
necessary to determine whether the
service offered constitutes private or
common carriage under NARUC [ and
applicable statutes.

126. With one exception, the
determination as to whether a particular
non-broadcast service offered on an
ITFS subchannel or VBI is private or
common carriage will be made in
accordance with the guidance given in
NARUC I, as discussed above.
Essentially, if the ITFS operator
indiscriminately offers the station's
subcarriers and VBI to other users, the
operator will be regarded as a common
carrier and will be treated accordingly.
If, on the other hand, the licensee does
not engage in an indiscriminate holding
out, common carrier obligations will not
attach and private carriage rules will
apply. The one exception to utilizing the
NARUC I test involves land mobile
services.

127. With regard to land mobile
services, the Communications
Amendments Act of 1982, Section 120,
establishes a demarcation between
private and common carrier land mobile
services, and indicates that the test
contained in the new Section 331(c) of
the Communications Act is intended to
supersede the NARUC I standard. Public
Law No. 97-259, 96 Stat. 1087. We
believe that the test in the new
legislation would apply to some of the
communications services that could be
offered on ITFS subchannels or the VBL
The Act defines a “Mobile Service” as
a radio communication service
carried on between mobile stations or
receivers and land stations, * * *, and
includes both one-way and two-way
radio communication services.” Public
Law 97-259 at Section 120(b){2), 96 Stat.
1097, 47 U.S.C. 153(n). It is clear that
potential ITFS subchannel and VBI
services such as paging would therefore
be governed by the new legislation, and
such services will be judged by the test
in the new Section 331(c). The new
statutory test is based on the manner in
which a multiple licensed or shared
private land station is interconnected
with a telephone exchange or

interexchange service or facility.?8 See
also H.R. Rep. No. 765, 97th Congress,
2nd Session, pp. 52-56 (1082).37 The
statute also makes it clear that if itis a
private system, it is exempt from state
and local regulation. 47 U.S.C. 331(c}(3).

128. Once an ITFS licensee has
determined whether the proposed
service is private or common carriage,
either under the NARUC [ standard or,
for land mobile services, Section 331{c)
of the Act, the licensee, in order to
provide a common carrier service, must
seek the appropriate authorization from
the FCC.3® The ITFS licensee will be in
the same position, entitled to the same
privileges and subject to the same
obligations and regulations as a
traditional offerer of common carrier
services.3?

129. ITFS licensees seeking to provide
private carrier service on an ITFS
subchannel or VBI must notify the
Licensing Division of the Private Radio
Bureau at Gettysburg, Pennsylvania,
17325, by letter, prior to initiating
service. In the letter, they must certify
that their facilities will be used in this
regard only for permissible purposes.
See 47 CFR Parts 90 and 94. When
providing land mobile service, they must
also certify that service will be offered
only to users eligible under Part 90 of the
Commission's Rules, and that any

38 New Section 331(c){1) of the Act provides, in
pertinent part, that “private land mobile service
shall include service provided by specialized mobile
radio, multiple licensed radio dispatch systems, and
all other radic dispatch systems, regardless of
whether such service is provided indiscriminately to
eligible users on & commercial basis, except that a
land station licensed in such service to multiple
licensees or otherwise shared by authorized users
(other than a nonprofit, cooperative station) shall
not be interconnected with a telephone exchange or
interexchange service ar facility for any purpose,
except to the extent that (A) each user obtains such
interconnection directly from a duly authorized
carrier; or {B) licensees jointly obtained such
interconnection directly from a duly-authorized
carrier.”

87 The Commission's interpretation of the test in
the new legislation will be fully explored in our
recansideration of the Second Report and Order,
Docket No. 20848, 89 F.C.C. 2d 741 (April 8, 1982).
and our treatment of land mobile services herein is
expressly subject to the outcome of that proceeding.

38 These authorization and filing requirements are
illustrated in greater detail in the FM-SCA Report
and Order at paragraphs 25-27.

29 In all cases, involving either private or common
carrier services, the applicant will not be seeking
approval for the technical facilities of the ITFS
station. The Commission regards ITFS subcarrier
and VBI use as a secondary privilege that runs with
the primary ITFS station license. That right is
conferred on the primary station licensee only. In
this regard, it should be noted that an ITFS licensee
that elects to use a subchannel for private or
common carriage remains an ITFS licensee for all
other purposes. Only the use of the subchannel for
non-broadcast related purposes would be regulated
in accordance with private radio or common carrier
regulation. ’
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interconnection of the station with a
telephone exchange or interexchange
service or facility will be obtained in.
accordance with new Section 331 of the
Communications Act, supra. Such
notifications will not give rise to a
comment period, and no separate
authorization will be issued by the

- Commission. As in the case of common
carrier services, the ITFS operator
offering a private service will be in the
same position, entitled to the same
privileges and subject to the same
obligations and regulations as a
traditional offerer of such services.

E. Selection Procedures

130. Several of the commenters in this
proceeding expressed the view that if
the Commission decided to reallocate
spectrum to the MDS, it should
simultaneously act to ensure that the
application processing procedure will
not unduly delay the offering-of
multichannel MDS service to the public.
The Ad Hoc Committee for Wireless
Cable outlined the perceived problem as
follows:

~ Our primary concern in this regard is that

the Commission might adopt a procedure
involving comparative hearings for all of the
allocated frequencies. It is inevitable that this
will lead to interminable delays in conflict
with the public interest. Recent Commission
experience has established that a certain
“gold-rush” mentality has accompanied
reallocation of frequencies. The reallocation
of frequencies to the Low Power Television
Service spawned thousands of applicants and
swamped the processing mechanism. Even
the recently allocated spectrum for the Digital
Electronic Message and Cellar Radio Service
have been sought by more applicants than
can be licensed.

Moreover, many of the ‘applications would
probably not meet minimum qualifications
necessary to operate a multi-channel MDS
system. The development, construction,
operation and maintenance of multichannel
MDS systems will require substantial and
sophisticated experience in construction and
operation of microwave facilities. The time
and effort needed to evaluate the
qualifications of potential applicants and
then compare these applicants would delay
the introduction of the service indefinitely,
thereby eliminating the prompt introduction
of new and innovative programming and the
competition such an introduction would
bring. Moreover, it would place substantial
burdens on Commission resources and
personnel. :

Ad Hoc Committee Comments, supra at
5-6 (footnotes omitted). The National
Association of MDS Service Companies
(NAMSCO), the trade organization for
users of licensed MDS facilities,
expressed the view that “without a
concurrently established procedure for
processing new MDS applications, the
benefits of the long awaited action in
this proceeding will be rendered

academic.” Comments of the National
Association of MDS Service Companies,
General Dockets 80-112 and 80-113; at 5
(July 2, 1982).

131. In its proposal Microband
suggested that these problems could be
avoided if the Commission were to
“[expand] the capacity of existing MDS
channel 1 and channel 2 in the top 50
markets by separate allocation.”
Microband Proposal, supra, at 87. In
particular, what Microband proposed
was that we reallocate three ITFS
channel groups to the MDS and that we
allow only existing MDS channel 1
licensees, permittees and applicants to
apply for one of the reallocated groups
for 1 year after the date of the order. A
second reallocated channel group would
be similarly reserved for channel 2
applicants, permittees and licensees.
The third group would be available to
any applicant that met the requirements
of Section 21.900 of the Rules, 47 CFR
21.900. /d. Appendix F at 3. Thus, what
Microband proposed is that two channel
groups be made available for existing
MDS licensees, permittees, and
applicants and that another channel
group be made available for all other
applicants.

132. In support of its plan, Microband
claimed “that the Commission has
routinely established separate frequency
allocations where the need for the new
service was immediate.” Comments of-
Microband Corporation of America,
General Dockets 80-112 and 80-113, at 9
(July 2, 1982) (hereinafter cited as 2nd
Microband Comments). In Cellular
Communications Systems, the most
recent Commission decision cited by
Microband to support this proposition,
we did state that “the Commission in the
past has routinely established separate
wireline and non-wireline frequency
allocations” Cellular Communications
Systems, 86 FCC 2d 469, 492 (1981), on
recon., 89 FCC 2d 58 (1982) (emphasis
added) (hereinafter Cellular Order and
Cellular Order on Reconsideration). In
the Cellular Order, we reviewed the line
of cases now relied upon by Microband
and concluded that there is:

[a] firm legal foundation for establishing a
separate wireline allocation in a situation
where, * * * (1) there is an immediate need
for service to the public, (2) this need can be
addressed quickly by a wireline company’s
expertise, (3) the separate allocation licensing
scheme i8 a reasonable means of avoiding
long delays in the availability of any cellular
service attributable to comparative hearings,
and (4) we have taken reasonable steps to
guard against anticompetitive practices.

Cellular Order, supra, at 493 {emphasis
added]). Before applying these tests to
the present situation, we first note that,
in the past, we have only authorized

separate allocations for wireline carriers
in various mobile communications
services. Wireline carriers and non-
wireline carriers were two distinct
classes of applicants for the services.
There are not two distinct classes of
MDS carriers. For this reason, we
believe that Microband’s reliance on our
policy of making separate frequency
allocations for wireline and non-
wireline carriers providers of the same
service to support its plan is misplaced.

133. Disregarding this fundamental
distinction, we nevertheless apply the
tests articulated in the Ce/lular Order to
the Microband plan. First, is there an
immediate need for service to the
public? Microband and other MDS
licensees and their customers have
argued that there is an unmet public
demand for a multichannel premium
television service that multichannel
MDS will satisfy. We do not believe that
this demand is analogous to the verified
congestion that existed on two-way
mobile systems prompting our separate
allocation decision for the Cellular
Service. Id. at 489. Rather, we believe
what really is at issue here is the timing
of multichannel MDS entry into the pay
television market relative to the growth
curve of cable television and other
competitive services. As Microband
itself noted, “the primary market for
multiple channel MDS will shrink at a
rate of ten to fifteen percent per year.of
delay due to increased cable penetration
alone." Second Microband Comments,
supra, at 12. What Microband is telling
us is that while there is now a need for
multichannel MDS, the need may
decrease with the passage of time. Thus,
we believe it is reasonable to conclude
that there is a demand for the delivery
of multichannel premium programming
that multichannel MDS would be well-
suited to provide; however, the need for
the service does not justify the separate
allocation suggested.

134. Next, do existing licensees and
permittees posses some special
technical expertise in operating

_ multichannel MDS systems? It is not

clear that operating a single channel
system gives a licensee multichannel
expertise. Even assuming that
Microband and other single channel
licensees have some technical expertise
in operating multiple channel systems as
a result of their experience with single
channel systems, we do not see how
those entities that have only filed
applications can be said to have any
expertise at all. It could be argued that
the only entities with any rea!
experience in operating multiple channel
video systems are cable television
operators. Thus, we conclude that the
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- Microband separate allocation proposal
would not bring a significant special
technical expertise to the multichannel
MDS service. In reaching this
conclusion, we are comparing the
technical expertise of those that the
Microband plan would favor with the
expertise that wireline carriers had in
cellular and related technology. The:
applicants that the Microband proposal
would favor do not have equivalent
expertise in multichannel MDS.

135. Third, would the separate
allocation be a reasonable means to
avoid long delays in making
multichannel MDS available and, fourth,
would it adequately guard against anti-
competitive practices? We are
considering these two criteria together
because we believe that one of the
fundamental elements of
reasonableness is competitive effect.
The Microband separate allocation
scheme reasonably could be expected to
result in the early availability of
multichannel MDS service. The
Microwave Communications
Association, an industry trade
organization of MDS carriers, MDS
users, equipment manufacturers and
others, analyzed the results of the
Microband plan as follows:

Microband owns 26 Channel 1 MDS
stations outright and partially owns an
additional 9 Channel 1 MDS stations in which
it has management responsibilities, or a total
of 35 MDS stations—70% of the top 50
markets. Further, Microband is a Channel 2
applicant in an additional 13 markets. Thus
Microband potentially could have multiple
channel ownership interests in 48 out of the
top 50 markets. Even more significantly, since
most of the Channel 2 markets are mutually
exclusive with more than one applicant (there
are only three Channel 2 licensees),
Microband (or a Microband related company)
would be the sole multichannel licensee in
64% of the top 50 markets until the mutually
exclusive Channel 2 markets * * * were
resolved.

Comments of the Microwave
Communications Association, General
Dockets 80-113, at 10 (July 2, 1982).

1368. American Home Theatre, the
MDS customer in Salt Lake City termed
the Microband scheme “flagrantly anti-
competitive” and concluded that what
Microband was seeking was “a
substantial ‘leg-up’ on the provision of
multichannel MDS service while new
entrants to the market place would still
be tied up in litigation in comparative
hearings before the Commission.”
Comments of American Home Theatre,
Inc. With Respect to Proposal of
Microband Corporation of America,
General Docket 80-112 and 80-113, at 7
(June 2, 1982). On the other hand,
Microband claims that if its plan were to
be adopted, it would own only twenty-

two percent of the 150 multichannel
licenses and that this would result in a
decrease in its percentage of ownership.
Second Microband Comments, supra, at
8-9. Of course, because we are only
authorizing two multichannel
operations, rather than the three
Microband proposed, Microband would
have 33% of the licenses. We believe the
quoted Microwave Communications
Association analysis presents a more
realistic view of the ownership statistics
that would result if the Microband
proposal were adopted. We have
concluded that the adoption of the
Microband separate allocation proposal
would unnecessarily and unreasonably
concentrate control of multiple channel
MDS systems in a few entities including
Microband, and that it would also give
such entities a substantial head start in
the provision of multichannel MDS
service in most markets. Moreover, we
believe that other means are available
to make multichannel MDS available
expeditiously, and we therefore
conclude that the advantages of the
Microband proposal are outweighted by
its detriments.*°

137. Having reached this conclusion,
we must now decide whether to adopt
any special procedure for dealing with
the expected large number of
applications for the newly allocated
channels. If we do nothing, the
comparative hearing procedures of Part
21 of our rules will apply. As discussed
above, many of those filing comments in
this proceeding expressed the view that
proceeding in this manner would
embroil the applicants in lengthy
comparative hearing procedures and
thereby unnecessarily delay availability
of the service to the public. Before
discussing other procedures that could
circumvent the problems caused by the
comparative procedures, we feel that it
is useful to consider Microband's view
of the existing Part 21 procedures. In its
proposal, Microband stated:

This MX situation has been with the
industry almost since its inception. Unlike
some other segments of the communications
industry, however, a solution to this problem
has been found: merger of competing
applications. In nine years, only four MX
situations have actually been decided by
resorting to comparative hearings. Microband
believes that the joint venture solution, which
has worked well to date, will continue to
solve the MX problem with a minimum of
expense to the applicants and to the
Commission.

“ We recognize that our decisiod to authorize
multichannel MDS could impact upon other
services. However, there is no evidence in the
record before us that would support protecting
existing entities from competition and we expect the
public overall to benefit from these authorizations.

Microband proposal, supra, Appendix
A, at 1, n. 1. Thus, Microband seems to
contend that we should adopt a new
procedure to avoid the problems of our
comparative hearing procedures, and in
the same proposal, tells us that our
comparative procedures have worked
rather well. This position is not
necessarily inconsistent. The
comparative hearing procedure can
work well where there are only two or
three entities applying for the same
frequency: If there are 5, 10, or more
mutually exclusive applicants for the
same frequency, the comparative
procedures work less well. In the first
place, it is much less likely that 10
mutually exclusive applicants will reach
an agreement to form a joint venture
than if there are only two or three
mutually exclusive applicants.
Furthermore, in those situations in
which it is necessary to hold a hearing
among a large number of mutually
exclusive applicants, it is likely that
several of the applicants will be equally
well qualified and thereby force us to
make a choice on the basis of very
minor differences in the applicants. For
these reasons, we conclude that the
comparative hearing procedure may not
be the best method to resolve mutually
exclusive multichannel MDS
applications.

138. Some of those that predicted we
would receive a large number of
mutually exclusive applications if we
authorized multichannel MDS suggested
that we use a lottery procedure to grant
multichannel MDS authorizations. For
example, Contemporary
Communications Corporation suggested
that, “In the current pro-competitive
deregulatory environment, we believe
the only fair method of selecting
licensees is by lottery among applicants
meeting threshold qualifications
determined by the Commission.”
Additional Comments of CCC, supra, at
10.

139. Section 309(i) of the
Communications Act authorizes us to
grant licenses or permits “through the
use of a system of random selection”. 47
U.S.C. 309(i)(1). On March 31, 1983, we
adopted the Second Report and Order in
General Docket 81-768 in which we
provided specific rules to implement a
lottery scheme. In adopting the Order,
we noted that Congress intended that
we use a lottery where it would best
serve the public interest and that we
should consider the following factors in
determining whether a lottery would be
in the public interest: Whether there are
a large number of available licenses;
whether there are a large number of
mutually exclusive applications for each
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license, whether there is a significant
backlog of applications, whether the
lottery would significantly speed up the
process of getting the service to the
public; and whether diversity of
information sources would be enhanced.
Using these factors, we initially
determined that 5 services are amenable
to the use of random selection
techniques. The services were low
power television, private land mobile
radio, private operational fixed
microwave, aviation and marine
services, and domestic public land
mobile.

140. The new legislation also directs
us to use notice and comment
rulemaking procedures each time we
intend to use a lottery in a specific
service. 47 U.S.C. 309(i)(4)(A). Many of
the commenters in this praceeding
predicted that we would receive a large
number of applications if we made
spectrum available for multichannel
MDS. We agree that this is a likely
result. We are therefore proposing to use
a lottery to select all MDS permittees,
both multichannel and single channel, in
a separate Further Notice of Proposed
Rulemaking in this Docket.

141. In regard to using random
selection procedures for MDS, we note
that we had previously proposed several
alternative methods for selecting from
among mutually exclusive MDS
applicants.** One of the methods
proposed was a lottery. The other two
methods proposed were an auction and
a paper hearing. The Lottery Notice was
primarily concerned with the question of
our legal authority to employ
alternatives to comparative hearings to
resolve mutually exclusive situations.
Since the new legislation specifically
authorizes us to use a random selection
procedure and provides Congressional
guidance on when the expedited
procedure should be used, there is no
reason to consider further the selection
procedure proposals contained in the
Lottery Notice.

142. The only other issue raised in that
proceeding concerned trafficking rules.
In the Lottery Notice, we suggested that,
if we were to adopt a lottery procedure,
it would also be appropriate to eliminate
or modify the existing anti-trafficking
rules now applicable to MDS. Lottery
Notice, supra, para. 74 and Appeéndix A.
In Appendix A, we pointed out that the
anti-trafficking provisions contained in
§8 21.27 and 21.39 of the Rules, 47 CFR

* In the Matter of Amendment of Part 21 of the
Commission's Rules to Permit the Use of Alternative
Procedures in Choosing Applicants for Radio
Authorizations in the Multipoint Distribution
Service, Notice of Inquiry and Proposed
Rulemaking, CC Docket No. 80-118, 45 FR 29335
(May 2, 1980) (hereinafter Lottery Notice).

21.27, 21.39, are mandated by Section
310 of the Communications Act, 47
U.S.C. 310. We further noted that § 21.40
of the Rules, 47 CFR 21.40, was not
required by the Act. This section gives
us discretion to inquire whether a
facility that has been operated less than
2 years by the proposed assignor or
transferor had been acquired for the
purpose of profitable sale rather than
public service.

143. We recently considered the
question of the continued usefulness of
the anti-trafficking rules and policies
with reference to broadcast licensees. In
the Matter of Amendment of §73.3597 of
the Commission’s Rules (Applications
for Voluntary Assignments or Transfers
of Control), Report and Order, BC
Docket No. 81-887, FCC 82-519,
(released December 2, 1982) (hereinafter
Trafficking Order). There we eliminated
what was known as the “three year
rule.” That rule, which was similar to -

Section 21.40, required that we designate

for hearing all applications for transfer
or assignment of broadcast station
licenses that had not been held for three
years. Id. at para. 1. After reviewing the
reasons for the rule and its effect during
its 20 years of existence, we concluded
that it was:

Appropriate to eliminate our * * *
‘trafficking policy’ and to limit Commission
action in this area to enforcing the
requirements of Sections 301 and 304 of the
Communications Act. Such Commission
inquiry will be restricted to whether any
party has engaged in activity indicating
action contrary to the statutory prohibition
on license sales, such as attempting to profit
on the transfer of a bare license. The
Commission will continue to exercise its
statutory authority under the
Communications Act to determine that each
transfer it approves is in the public interest.

Id. at para.29. We also concluded that
because Sections 301 and 304 state that
radio station licenses do not convey a
property interest, 'profiting on the
transfer of a construction permit is
contrary to the letter and spirit [of these
sections].” Id. at para. 32. Finally, we
concluded that we should treat licensees
that had obtained their license in a
comparative hearing differently than
other licensees. In particular, we held
that a one year holding period after
starting operation should be imposed on
permits obtained through comparative
hearings. /d. at para. 35. .

144. Because the Part 21 common
carrier trafficking rules stem from the
broadcast policy, we have concluded
there is no reason to continue to apply
these rules to common carriers where
we are no longer applying them to-
broadcast licensees. Therefore, for
reasons analogous to those relied upon

in the Trafficking Order, we have
decided to eliminate those portions of

§ 21.40 that limit the free

transferability of Part 21 licenses.** We
shall retain those portions of § 21.40 that
limit the transferability of construction
permits and we shall add new language
to § 21.40 to limit the transferability of
station licenses that were obtained
through comparative hearings. This
action is independent of whether we
ultimately decide to use a lottery. for
multichannel MDS. The new §21.40 is
included in Appendix B.

145. Finally, we recognize that,
although it is our belief that elimination
of the trafficking rules will in general
result in the more efficient use of the
spectrum in that the ultimate licensee
will be the entity that values it most
highly, it is possible that situations
could occur in which the licensee’s best
interest would be in not using the
spectrum. For example, it is possible
that a cable television company that had
been awarded a cable franchise for a
particular area but had not yet
constructed its system would find it in
its best interest to purchase the
multichannel MDS license and not use
the station, thereby preventing the
establishment of MDS service in the
area. This would preserve the largest
possible customer base for the cable
company. Because this is common
carrier service, the licensee is required
to render service on a reasonable basis
in accordance with the obligations
imposed by Title II of the Act. For this
reason, we believe we have adequate
regulatory tools to deal with this
problem should it occur.

146. We have now resolved the only
unresolved issue raised in the Lottery -
Notice. We are, therefore, terminating
that proceeding. Commenits relating to
the use of a lottery in multichannel MDS
should be filed in Docket 80-112.

F. Application Procedures

147. One of our primary concerns in
making this reallocation is to ensure that
no existing ITFS operation experiences
unacceptable degradation in service as
a result of the operation of a
multichannel MDS station. For this
reason, we are adding a new subsection
to the rules requiring that multichannel
MDS permittees demonstrate that they
will not cause any harmful interference
to any ITFS receiver site located within
50 miles of the proposed MDS
transmitter location. 47 CFR 21.902(d).

“Section 22.40 of the Rules is equivalent to
§21.40. In common carrier Docket 80-57, we are
considering the revision and updating of Part 22. We
will consider equivalent changes to § 22.40 in that
proceeding.
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148. We have tried to anticipate other
eventualities that could unduly delay the
introduction of multichannel service to
the public. One such eventuality,
commonly referred to as *'grid-lock”,
could be caused by the combination of a
large number of applications and the
operation of §21.31(c) of the rules, 47
CFR 21.31(c). Grid-lock refers to the
situation in which applications
proposing to serve widely separated
geographical areas are mutually
exclusive. For example, if two
metropolitan areas, A and B, were
separated by 75 miles and several
applications were filed for each area, it
is unlikely that any of the applications
proposing to serve area A would be
mutually exclusive with those proposing
to serve area B. If, however, even one
application was filed that proposed to
serve the area located midway between
area A and area B, it is likely that it
would be mutually exclusive with all the
applications proposing to serve area A
and all the applications proposing to
serve B. This means that all of the
applications proposing to serve area A
would be in a sense mutually exclusive
with those proposing to serve area B. If
another area C were located 75 miles
from either A or B, a similar set of
circumstances could result in all the
applications filed for area C being
mutually exclusive with those filed for
both area A and area B and the
connecting areas. it is not difficult to
envision a set of circumstances in which
an application that proposed to serve a
location in Maine would be mutually -
exclusive with an application proposing
to serve a location in Florida.

149. We have considered several
methods to avoid this result. One of
these was to enforce rigorously
§21.902(a) of the rules, 47 CFR 21.902(a),
that requires all applicants to make
“exceptional efforts” to avoid blocking
cochannel use in nearby cities. We do
not believe that this rule alone is enough
to avoid the problem. For this reason,
we have decided to limit the
applications that will be considered to
be mutually exclusive for purposes of
inclusion in either a comparative
hearing or a lottery—if we should decide
to use such a selection procedure in this
service—to those applicants that
propose to locate their transmitters
within a given Standard Metropolitan
Statistical Area (SMSA) or within 15
miles of the boundary of the SMSA (if
the transmitter is not located in another
SMSA) or that propose to serve the
SMSA. In those situations where the
SMSA to be served is a part of a
Standard Consolidated Statistical Area
(SCSA), it will be considered with all

other applications proposing to serve the
SCSA.** We are requiring applicants
proposing to serve any portion of an
SMSA to specify what SMSA it intends
to serve. In those situations where
SMSAs that are not part of SCSAs are
either adjacerit or so close that a single
transmitter could produce a signal
strong enough to cause harmful
interference in both SMSAs, we require
that each applicant not only specify
which SMSA it intends to serve but also
to detail what steps it will take to
prevent blocking cochannel use in the
adjacent SMSA. Issues of mutual
exclusivity for applications not
proposing to serve SMSAs will be
resolved using only existing Part 21
Rules. However, we do require all such
applicants to specify the name of the
primary service area. Each applicant
will only be allowed to file a single
application for each service area.

150. We believe that by using
techniques such as cross-polarization
and frequency offsets that it will be
possible to avoid cochannel interference
in most situations. We stress again that
we expect applicants to address this
problem in their applications. Those
applications that do not contain an
analysis of how the applicant intends to
avoid cochannel interference in
adjacent areas will not be considered
acceptable for filing.

151. We expect existing ITFS
licensees to cooperate with would be
MDS applicants to make channels
available. We believe that cooperation
between MDS providers and ITFS
licensees could result in benefits to
each. The ITFS licensees could benefit
from the technical expertise of MDS
operators and the MDS operators would
benefit from access to the ITFS
spectrum. Most importantly, the public
will benefit from more intensive use of
the spectrum.

152. All MDS applications must
contain a statement that the applicant
will comply with the following
interference protection requirements:

(1) With respect to the ITFS, the MDS
operator must attempt to obtain the written
consent of all licensees, permittees and
applicants of cochannel and adjacent channel
ITFS transmitters located within 50 miles of
the MDS transmitter prior to commencing
MDS construction facilities.

(2) With respect to cochannel and adjacent
channel MDS operations, the MDS applicant

‘must provide the level of interference

protection proposed in Docket 80~113 until a
resolution of that proceeding has occurred.

“We intend to use the list of SMSAs and SCSAs
to be published by the Office of Management and
Budget on June 30, 1983 as our source for SMSA
definitions in this service.

(3) To assist us in enforcing § 21.902(a} of
our Rules that requires applicants to make
"exceptional efforts” to avoid blocking
cochannel use in nearby cities and adjacent
channel use in the same city, the applicant
must explain what efforts it has made to
comply with this section.

Applicants will be granted construction
permits conditioned on their submitting
to the Commission, prior to commencing
construction, a statement from all
cochannel and adjacent channel ITFS
licensees, permittees or applicants that
have transmitter sites within 50 miles of
the proposed MDS transmitter that the
operation of the multichannel MDS
facility will not cause harmful
interference to their ITFS operations or
if it does that the ITFS operator will
accept such interference. If the applicant
is not able, after making reasonable
efforts, to obtain such a statement it
may in the alternative submit evidence
that the operation of the proposed MDS
would not cause harmful interference to
the existing ITFS operations.44

153. Finally, as noted above (see para.
88, supra) we do not believe it would be
in the public interest to require the first
group of applicants for the reallocated
channels to submit the interference
analysis required by § 21.902(c)(1) of our
Rules, 47 CFR 21.902(c)(1). For this
reason, we are hereby waiving the
requirement that the firgt group of
applicants for the reallocated channels
comply with § 21.902(c)(1). If we
subsequently decide to accept a second
group of applications for these channels
(see para. 154, infra) such applications
must contain the interference analysis
required by § 21.902(c)(1).

154. Because it is possible that two
new MDS construction permits will be
granted simultaneously in some
markets, and because it is possible that
MDS or ITFS operations in markets that
are in close proximity may present
potential interference problems, it will
be difficult for applicants to comply fully
with § 21.902(a). We will therefore allow
MDS construction permit holders to
apply for modifications to their facilities
in order to minimize interference
potential with other MDS and ITFS
operations.

155. Section 21.43 of our Rules, 47 CFR
21.43, requires construction of an MDS
facility within eight months of grant,
although construction permit holders
may request extensions. We believe that
it is appropriate to grant extensions
liberally to MDS construction permit
holders in the E and F groups. The

44In this regard it should be noted that lessees of
the E or F group channels will not be protected from

- harmful interference caused by an MDS licensee

operating on these channels.
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reason for this is that, particularly in
major markets, many of the E and F
channels will be occupied. In this case,
the grant of an MDS construction permit
is simply an authorization for the
permittee to enter into negotiations with
certain ITFS licensees. While the
permittee may, subject to the
interference protection requirements,
commence operations on as few as one
channel, the enterprise may not be
viable unless a larger block is
assembled. Hence, while we will look
favorably on requests for time
extensions of construction permits, such
requests must include information on
the permittee’s efforts to assemble a
viable block of channels and an

_estimate of the construction timetable.

156. In general, we will use existing

Part 21 procedures to process
multichannel MDS applications.
However, we believe it is necessary to

- adopt procedures to deal with what we
referred to in the Cellular
Reconsideration Order as “one-
upmanship”. There we stated that:

We want all participants to file
applications which would represent their best
view of a service plan for the named SMSA.
To do so, we do not find it necessary for
participants to consult the plans of their
potential competitors. Setting up a plan
which allow applicants to revise their filings
after viewing the applications of others
would encourage applicants to engage in
“one-upmanship,” which has harmful
consequences. This would undermine our

- ability to compare proposals with some
measure of confidence that the applicant had
participated in its development. Plans based
on another proposal would no longer
represent the applicants’ best idea of how to
serve a given area but would, instead,
represent applicants’ use of the
administrative process to obtain an

"advantage over competitors. Furthermore,

_allowing opportunity for one-upmanship
would needlessly encumber an
administrative process which we must
streamline to its essentials if the American
public is to receive cellular service without
unnecessary delay.

Cellular Reconsideration Order, supra,
at 89 (footnotes omitted). We recognize
that there are significant differences
between the technical planning required
to operate a cellular communication
system and that required to operate a
multichannel MDS system. Our
experience with both MDS and the more
recently authorized Digital Electronic
Message Service [DEMS) has taught us
that some applicants merely copy
applications that have previously been
filed and resubmit them with the names
changed. We believe that this kind of
activity does smack of the “land rush”
or “gold rush” mentality that concerned
many of the commenters in this

proceeding. Our experience with single
channel MDS applications is that in
many instances a local entity will
perceive the need for service in its
community and file the appropriate
application only to have another entity
file a competing application on the final
day allowed by our Rules thereby
delaying the introduction of service to
the public. We do not believe that such
activity is in the public interest. We will,
therefore, initially only accept
multichannel MDS applications on the
45th day after publication of this Order

in the Federal Register . 45 We cited the

well-established legal precedent for
proceeding in this manner in the
Cellular Reconsideration Order and
noted that this procedure “treats all
prospective applicants equally and
fairly by giving them substantial
advance notice of due dates for their
applications.” /d. at 90. After processing
the first set of applications, we will
determine whether to proceed to accept
further applications in this manner or to
allow applicants to file using the
existing Part 21 cut-off procedures.

G. Other Matters

157. Several of the commenters in this
proceeding questioned the need and
wisdom of continuing to regulate MDS
as a common carrier service. Michael
Benages claimed that:

“The Commission’s rules impose on the
MDS licensee its status as a common carrier,

but they do not alter the fact that in operation

the licensee is functionally equivalent to [a]
broadcast licensee, and most specifically, the
licensee of a subscription television facility.

Comments on Proposal of Microband
Corporation of America, by Michael
Benages, General Dockets 80-112 and
80-113, at 7-8 (July 2, 1982). In the same
vein Tekkom commented that:

Common sense would dictate a current
regulatory approach to MDS similar to that
adopted for STV. STV is, as a practical
matter, little different from MDS. In STV, the
licensee can either operate the subscription
television service or sell the airtime to
another under terms of a contract negotiated
to meet the marketplace realities. The staff's
adherence to a strict interpretation of tariff
rules prevents MDS from being allowed to act
on a cost efficient basis and, instead, imposes
a regulator’s view as to what is ‘possible,
practical and desirable.”

Comment of Tekkom, Inc., supra, at 4-5.
Conirasted to these views is the view
expressed by the Ad Hoc Committee for
Wireless Cable.

[T]he Commission wisely chose to
establish MDS as a common carrier service.

48 If the 45th day after release of this Order falls
on a holiday, applications should be filed on the
next business day. 47 CFR 1.4 (i), (d).

By separating the ownership of facilities from
decisions over programming, the Commission
permitted the risks of this new venture to be
spread among different entrepreneurs with
differing focuses, interests and abilities.
Whereas Carriers gained expertise in system
construction and operation, Operators moved
into each community and provided the
service which they believed was most
demanded in that community. The latter
invested their resources in trucks,
technicians, reception equipment,
programming and advertising. They were also
unencumbered by the costs of regulatory
compliance. This separation of investment
risks has maximized the speed with which
MDS has grown.

The existing MDS structure has worked
well and has been to the benefit of the public:
1t should not be changed for the sake of
change. * * *

Comments of the Ad Hoc Committee,
supra, at 11-12. Because we did not
propose to change the regulatory status
of MDS in this proceeding, we believe it
would be inappropriate for us to act on
this issue in this proceeding. Those who
believe that this issue should be
addressed further are invited to submit
a Petition for Rulemaking.

158. The National Cable Television
Association (NCTA) and Warner Amex
Cable Communications, Inc. (Warner
Amex) filed comments concerning
another issue not raised in the Notice.
Warner Amex and NCTA point to
heavier regulatory burdens faced by
cable television systems as compared to
those faced by other providers of video
services including MDS and conclude
that the Commission should act to
eliminate these disparities. The NCTA
position is that:

(1]t is crucially important that the
Commission recognize that the new service
that Microband proposes would enjoy
significant regulatory advantages over cable
that would distort competition between the
two services. To promote its own objectives
of fostering true competition and diversity,
the Commission should accompany any
authorization of Microband’s proposed
service with a comprehensive proceeding
fashioned to level the playing field on which
MDS, cable and the other old and new video
services will compete.

Comments of the National Cable
Television Association, Inc., General
Dockets 80-112 and 80-113, at 12 (July 2,
1982). Warner Amex concludes that:

Before considering Microband’s proposal
and the issues in the above-captioned
rulemaking proceedings, the Commission
must first address the issue of regulatory
parity among competing technologies. To
ignore this issue any longer, while at the
same time creating additional economic
advantages for cable's competitors (via
preemption), is unfair to the cable industry,
its subscribers and the public interest
generally.
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Comments, Warner Amex Cable
Communications, Inc., General Dockets
80-112 and 80-113, at 6 (July 2, 1982). It
may not be possible (assuming it were
desirable) to “level the playing field” on
which multichannel MDS and cable
“play.” There are vast technological
differences between multichanne! MDS
and cable that strongly favor cable.
Cable systems have the capability of
providing more than one hundred
channels of television service. The
multichannel MDS systems we are
authorizing today are limited to four
channels. Cable systems have the
capability to serve all locations within a
service area. Our experience with single
channel MDS is that most operators,
because of various propagation factors,
have difficulty serving more than 50% of
the locations within their service areas.
Furthermore, the service areas of MDS
operators are frequently much smaller
than the service areas of cable
companies. As far as regulatory burdens
are concerned, MDS licensees are
subject to the full panoply of Title I
common carrier regulation. Cable has
never been subject to these obligations.
For these reasons, we find little merit to
arguments raised by NCTA and Warner
Amex as presented. Petitioners may
wish to submit a petition for rulemaking
addressing these issues in a
substantiated, focused manner.

159. Turner Broadcasting Systems
(TBS) urged that we act on its Petition
for Rulemaking requesting the deletion
of the cable television “must-carry”
rules. TBS notes that Microband in its
_ proposal claims that multichannel MDS
operators will provide the “right mix" of
channels on their systems to maximize
subscribers and concludes that cable
television systerms, especially 12
channel systems, are not free to
similarly provide the “right mix” of
programming to their customers because
of the must-carry rules. TBS's petition is
now being studied by the Commission
staff. However, we do not believe it
would be in the public interest to delay
this proceeding pending action on the
TBS petition.

160. Finally, on December 21, 1978,
Microband filed a Petition for
Rulemaking, RM-3540, in which it
requested that we investigate the
feasibility of exchanging the existing
MDS channel 2 allocation (2156-2162
MHz) with a 6 MHz band allocated to
some other service. Microband
suggested that we consider common
carrier frequencies in the 2110-2130
MHz and 2162-2180 MHz bands or
operational fixed frequencies in the
2130-2150 MHz, 2180-2200 MHz and
1850-1990 MHz bands. Microband's

reason for submitting this petition was
its concern that channel 2 operation
would cause unacceptable adjacent
channel interference with existing
channel 1 operations. As discussed
above, channel 1 and channel 2 are now
being operated in Phoenix, Arizona and
none of the interference problems
suggested by Microband have
materialized. Furthermore, since we are
by this order removing the restriction
limiting MDS operators to single channel
per service area, we believe that many
channel 2 operators can enter into joint
ventures with existing channel 1
operators and thereby make two
channel service available. For these
reasons, we have concluded that there is
no need to proceed with the rulemaking
suggested by Microband and we will by
this Order dismiss its petition.

IV. Regulatory Flexibility Act

161. The Regulatory Flexibility Act of
1980 does not apply to rules adopted
after January 1, 1981 when the
underlying notice of proposed
rulemaking was adopted before that
date. The underlying Notice of Proposed
Rulemaking for this proceeding was
adopted March 19, 1980. Accordingly,
there is no need for certification under
the Regulatory Flexibility Act. See 5
U.S.C. 601.

V. Conclusion

162. We believe that we have in this
Report and Order arrived at equitable
treatment of all concerned parties and at
the same time have adopted policies
that best serve the public interest. In
particular, we believe that the policies
and rules set out herein recognize and
provide for the unique needs of the
existing and potential users of the ITFS
channels and also provide would-be
providers of multichannel MDS service
spectrum to meet anticipated public
demand. This proceeding has required
that we balance difficult competing
interests in reaching a decision which
should result in more intensive use of
the spectrum while preserving legitimate
needs of existing users.

163. Accordingly, it is ordered,
pursuant to Sections 4(i) and 303(r) of
the Communications Act, 47 U.S.C.
154(i), 303(r), that Title 47 of the Code of
Federal Regulations is amended as
described in Appendix B. These
amendments shall become effective
thirty days after publication of this
Order in the Federal Register and we -
will accept multichannel MDS
applications only on the forty-fifth day
after publication of this Order in the
Federal Register.

164. It is further ordered that the
Microband Petition for Rulemaking RM-

3540 is dismissed and that proceeding is
terminated.

165. It is further ordered that the
proceeding in Common Carrier Docket
80-116 is terminated.

166. It is further ordered, that the
portion of the application of Channel
View, Inc. requesting authority to
conduct a market experiment, File No.
8938-ED-MR-82, is denied.

167. It is further ordered that the

~ developmental applications of

Contemporary Communications
Corporation to construct and operate
multichannel over-the-air pay video
service facilities in New York, Chicago,
Los Angeles, St. Louis, and Philadelphia,
File No. BPEX~820802KH, are denied.

168. It is further ordered that Form
330P is amended as set forth in
Appendix C effective upon obtaining
approval of the Office of Management
and Budget as required by the
Paperwork Reduction Act. 44 U.S.C.
3502(4).

169. It is further ordered that
applications for Channel Groups E and F
filed after 12:00 PM, May 26, 1983, must
be consistent with the provisions herein.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Note.—In continuing effort to minimize
publishing costs, Appendix A, Summary of
commenters and reply commenters, will not
be printed herein but may by viewed in the
FCC Dockets Branch, Room 239 and the FCC
Library, Room 639, both located at 1919 M St,,
N.W., Washington, D.C. 20554.

Appendix B

Parts 2, 21, and 74 of Chapter I of Title
47 of the Code of Federal Regulations
are amended as follows:

PART 2—-[AMENDED)

1. In § 2.108, for band designated in
column 5 as 2535-2655 MHz, add
“Multipoint distribution” to
corresponding list in column 9
designated as Class of Station in
existing Table of Frequency Allocation
as follows:

§2.106 Table of frequency allocations.

* * * * *

Band

(MHz) Class of station
5 ]
2535-2655  Instructional television fixed.
Operational fixed.
Space.
Muiltipoint distribution.

NG 47
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In the band 2500~2690 MHz, channels
in 2500-2686 MHz and the corresponding
response frequencies 2686.0825-
2689.8125 MHz may be assigned to
stations in the Instructional Television
Fixed Service (Part 74 of this Chapter);
channels in 2596-2644 MHz and
response frequencies 2686.5625~
2689.6875 MHz may be assigned to
Multipoint Distribution Service stations
{Part 21 of this Chapter); and channels
2650-2856 MHz, 2662-2668 MHz and
2674-2680 MHz and response
frequencies 2686.9375 MHz, 2687.9375
MHz and 2688.9375 MHz may be
assigned to stations in the Operational
Fixed Service (Part 94 of this Chapter).
In Alaska, however, frequencies within
the band 2655-2690 MHz are not
available for assignment to terrestrial
stations.

* * L * * *

PART 21—[AMENDED]

2.1n § 21.2, a definition for Multipoint
Distribution Service response stations is
added in appropriate alphabetical
sequence to read as follows:

§21.2 Definitions.

* * * * *

Multipoint Distribution Service
response station. A fixed station
operated at an MDS receive location to
provide communications with the
associated station in the Multipoint
Distribution Service.

* * - * *

3. Section 21.40 is amended by
revising paragraph (a) and the
introduction to paragraph (c) as follows:

§ 21.40 Considerations involving transfer
or assignment applications.

{(a) The Commission will review a
proposed transaction to determine if the
circumstances indicate “trafficking” in
licenses or construction permits
whenever applications (except those
involving a pro forma assignment or
transfer of control) for consent to
assignment of a common carrier
construction permit or license, or for
transfer of control of a permittee or
licensee, involve facilities which have
been operated for less than one year by
the proposed assignor or transferor.
Only licenses that were obtained
following a comparative hearing are
subject to this section. At its discretion,
the Commission may require the
submission of an affirmative, factual
showing (supported by affidavits of a
person or persons with personal
knowledge thereof) to demonstrate that

the proposed assignor or transferor has
not acquired an authorization or
operated a station for the principal
purpose of profitable sale rather than
public service. This showing may
include, for example, a demonstration
that the proposed assignment or transfer
is due to changed circumstances
(described in detail) affecting the
licensee or permittee subsequent to the
acquisition of the permit or license, or
that the proposed transfer of radio
facilities is incidental to a sale of other
facilities or merger of interests.

* * * * *

"(c) For the purposes of this section,
the one year period is calculated using
the following dates (as appropriate):

* * * * *

4. Section 21.901 is amended by
revising paragraphs (a), (b) and (d) as
follows:

§ 21.8901 Frequencies.

(a) Frequencies in the bands 2150~
2162 MHz and 2596-2644 MHz are
available for assignment to fixed
stations in this service. Frequencies in
the band 2150-2160 MHz are shared
with non-broadcast omnidirectional
radio systems licensed under other parts
of the Commission’s Rules, and
frequencies in the band 2160-2162 MHz
are shared with directional radio
systems authorized in other common
carrier services. Frequencies in the
2596-2644 MHz band are shared with
Instructional Television Fixed Service

- Stations licensed under Part 74 of the

Commission’s Rules. The response
channels E,, E,, E;, E(, Fy, F3, Fy, and F,
listed in § 74.939(d) are also available
for assignment to fixed stations in this
band and are shared with Instructional
Television Fixed Service Stations
licensed under Part 74 of the
Commission’s Rules.

(b) Applicants may be assigned a
channel(s) according to one of the
following frequency plans:

(1) At 2150-2156 MHz (designated as
channel 1},

(2) At 2156-2162 MHz (designated as
channel 2), or

(3) At 2156-2160 MHz (designated as
channel 2A), or

(4) At 2596-2602 MHz, 26082614 MHz,
2620-2626 MHz and 2632-2638 MHz
(designated as channels E,, Es, E; and E,
respectively with the four channels to be
designated the E-group channels) and
the associated response channels E,, E,,
Es and E, listed in § 74.939(d), or

(5) At 2602-2608 MHz, 2614-2620 MHz,
2626-2632 MHz, and 2638-2644 MHz
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(designated as channel F,, F, F; and F,
respectively with the four channels to be
designated the F-group channels and the
response channels F,, F;, F; and F, listed
in § 74.939(d).

* * * * *

(d) Frequencies in the band 2596-2644
MHz and associated response channels
will be assigned only in accordance
with the following conditions:

(1) Prior to commencing construction
of any facilities to use frequencies in
this band permittees must submit to the
Commission a written statement from all
cochannel and adjacent channel
Instructional Television Fixed Service
Licensees, Permittees or Applicants with
transmitters located within: 50 miles of
the permittee’s transmitters that
operation of the permittee’s transmitter
will not cause harmful interference to
Instructional Television Fixed Service
Operation or that the Instructional
Television Fixed Service Licensee,
Permittee, or Applicant will accept
whatever interference occurs. If the
permittee is unable to obtain such a
statement from the ITFS Licensee,
Permittee, or Applicant it may submit a
Petition for Declaratory Ruling pursuant
to § 1.2 of this chapter on the issue of
whether harmful interference will occur. -
The Petition must be simultaneously
served on the affected ITFS entity. In
such cases, the Commission will
determine if harmful interference will
occur using accepted engineering
standards. The MDS permittee must also
detail what efforts it made to obtain the
desired statement from the ITFS
operator.

(2} The E-group channels will be
assigned to a single applicant in each
area and the F-group channel will be
assigned to a different applicant in that
area. In such areas, each applicant may
submit only a single application for
either the E-group channels or the F-
group channels but not both. The
partners, owners, trustees, beneficiaries,
officers, directors or stockholders

‘holding more than one percent of an

entity’s stock, or any other person or
entity holding a similar cognizable
interest in the applicant for, or licensee
of, one group of channels in any area,
shall not have a cognizable interest in
the applicant for, or licensee of, either
the same group, or the other group of
channels in the same area.

(3) All applicants for frequencies in
this band must specify the channels
being applied for; however, the
Commission may on its own initiative
assign different channels in the band if
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it is determined that such action would
serve the public interest.

(4) Notwithstanding the provisions of
§ 21.31 of this part, applications for

. frequencies in this band will be
accepted only on the date(s) specified
by the Commission.

(5) Notwithstanding the provisions of
§ 21.31(a) all applications that propose
to locate transmission facilities within
or within 15 miles of the border of a
Standard Metropolitan Statistical Area
(SMSA) will be considered together. In
the case of a Standard Consolidated
Statistical Area (SCSA) all applications
that propose to locate facilities within or
within 15 miles of the boyndary of any
SMSA contained in the SCSA will be
considered together. In those cases in
which an applicant proposes to locate
its transmission facilities so that it will
be located in, or within 15 miles of, more
than one SMSA, the applicant must
specify which SMSA it intends to be its
primary service area. Each application
will be entitled to comparative
consideration or to be included in a
lottery in only one such service area.

{6) Licensees or permittees of the
frequencies in this band may petition
the Commission to authorize exchange
of assigned channels to allow adjacent
channel operation. For example, one
licensee may be assigned channels E,,
F., E; and F, and the other licensee
could be assigned channels E,, Fs, E, and
F.. Such a petition will be granted if the
petitioners show that the exchange will
result in better service to the public.

(7) All applications for frequencies in
this band must contain a showing of
how interference with the operation of
adjacent channels will be avoided and
what steps the applicant has taken to
comply with § 21.802(a) of this section.

5. A new paragraph (d) is added to
existing Section 21.902 as follows:

§21.902 Frequency interference.
* * * * *

{d) All permittees of frequencies in
2596-2644 MHz band must, prior to
commencing construction of any
transmission facility, file with the
Commission an analysis demonstrating
that the facility to be constructed will
not cause any harmful interference to
existing cochannel or adjacent channel
Instructional Television Fixed Service
receiver locations within 50 miles of the
transmitter, or, in the alternative, submit
a statement from the ITFS licensee that
the interference is acceptable.

6. A new § 21.909 is added to read as
follows:

§21.909 MDS response stations.

{a) An MDS response station is
authorized to provide communication by

voice and/or data signals with its
associated MDS station. An MDS
response station may be operated only
by the licensee of the MDS station or its
subscriber and only at receiving location
of the MDS station with which it is
communicating. More than one response
station may be operated at the same or
different receiving locations. All MDS
response stations communicating with a
single MDS station shall operate within
the same frequency channel. The
specified frequency channel which may
be used by the response station is
determined by the channel assigned to
the MDS station with which it
communicates. The specified frequency
channel may be subdivided to provide a
distinct operating frequency for each of
more than one response station.

(b) Authorization of an MDS response
station is subject to the following terms
and conditions:

(1) The response station shall not
cause interference to any station
operating beyond the service area of the
MDS station with which it
communicates.

(2) The Commission's Engineer-In-
Charge of the radio district in which
intended operation is located shall be
notified prior to the commencement of
the operation of each response station.
Such notice shall include:

(i) The authorized call sign of the MDS
station, the transmitter location number
(assigned by the carrier in sequence of
use beginning with number one) and the
response station location coordinates.

(i) The exact frequency or frequencies
to be used.

(iii) Anticipated date of
commencement of operation.

(3) The Engineer-In-Charge shall be
notified witnin 10 days after termination
of any operation. The notice shall
contain similar information to that
contained in the notice of
commencement of operation.

(4) Each station shall have posted a
copy of the notification provided to the
Engineer-In-Charge.

(5) The antenna structure height
employed at any location shall not
exceed the criteria set forth in § 17.7 of
this chapter.

PART 74—[AMENDED]

7. The following definitions will be
added in appropriate alphabetical
sequence in the list of definitions in
§ 74.901:

§ 74.901 Definitions.
» * - * »

Main channel: The main channel is
that portion of each authorized channel
used for the transmission of visual and

aural information as set forth in § 73.682
of this Chapter and § 74.938 of this
Subpart.
* * * * *

Subsidiary channel: A subsidiary
channel is any portion of an authorized
channel not used for main channel
transmissions.

8. Section 74.902 is amended by
redesignating existing paragraphs (c)
and (d) as paragraphs (d) and (e)
respectively and adding a new
paragraph (c) as follows:

§74.902 Frequency assignments.

* * i * *

(c) Channels 2596-2602, 2602-2608,
2608-2614, 2614-2620, 2620-2626, 2626~
2632, 2632-2638, and 2638-2644 MHz and
the corresponding response channels
listed in § 74.939(d) are shared with the
Multipoint Distribution Service. No new
Instructional Television Fixed Service
applications for these channels filed
after May 25, 1983 will be accepted. In
those areas where Multipoint
Distribution Service use of these
channels is allowed pursuant to § 21.902,
Instructional Television Fixed Service
users of these channels will continue to
be afforded protection from harmful
cochannel and adjacent channel
interference from Multipoint
Distribution Service stations.

* * * * *

9. Section 74.931 is amended by
revising paragraph (e) and by adding a
new paragraph (f) to read as follows:

§ 74.931 Purpose and permissible service.

* * * * *

(e) The excess capacity of each
channel licensed in this service may be
used for the transmission of material to
be used by others in addition to material
specified in paragraphs (a), (b}, (c) and
(d) of this section. Each station licensed
in this service must use a significant
portion of the main channel capacity of
each authorized channel for the
transmission of material specified in
paragraphs (a), (b) and (d}) of this
section. All of the capacity available on
any subsidiary channel of any
authorized channel may be used for the
transmission of material to be used by
others. When an ITFS licensee makes
excess capacity available on a common
carrier basis, it will be subject to
common carrier regulation. Licensees
operating as a common carrier are
required to apply for the appropriate
authorization and to comply with all
policies and rules applicable to the
service, Responsibility for making the
initial determination of whether a
particular activity is common carriage
rests with the ITFS licensee. Initial
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determinations by licensees are subject
to Commission examination and may be
reviewed at the Commission’s
discretion. Leasing activity may not
cause unacceptable interference to
cochannel and adjacent channel
operations.

(f) Material transmitted by these
stations may be intended for
simultaneous reception and display or
may be recorded by authorized users for
use at another time.

Appendix C

1. Form 330P, Application for
Authority to Construct or Make Changes
in an Instructional TV Fixed Station and
For Response Station(s) and Low Power
Relay Station(s) is amended by adding
the following:

* * * * *

Describe briefly the primary purpose
of the requested authorization.

State the anticipated percentage of
time for which the channel will be used
by entities other than the licensee.

List the total number of existing
authorizations and state the combined
percentage of time for which these
channels are presently used for
transmissions of material for others.

Concurring Statement of FCC Commissioner
James H. Quello

In re: Frequency Reallocation to the
Multipoint Distribution Service (MDS),
General Docket 80-112 & CC Docket 80—
116

As you know, my consistent position on
this issue has been that there is a heavy
burden of proof on those who seek to take
away frequencies reserved for educational
purposes. I am concerned that the
Commission is not adequately taking into
consideration the educational community's
future needs for this spectrum as this nation
moves into the information age. Nevertheless,
the staff and some of my colleagues do want
to make additional channels available for
commercial video services. Given that this is
inevitable, I believe that this document
represents an exceptional balancing of
competing interests in a very difficult area. I
believe that if reallocation must result, this
document appears to be a reasonable
approach which maintains priority where it
belongs—with educational entities.

I have been reluctantly persuaded to
concur in this document because of the
following provisions and assurances:

(1) all existing ITFS applicants, permittees,
and licensees have been “grandfathered”;

(2) at least 20 channels are reserved
exclusively for ITFS;

(3) educators will be permitted for the first
time to lease excess capacity so as to provide
the potential for needed additional revenues;

(4) MDS applicants will receive only a
conditional construction permit and must get
an agreement in writing from the existing

ITFS licensee before they can begin
constuction on the same channel or an
adjacent channel;

(5) MDS applicants must protect ITFS
operators against interference.

Finally, I must note that the Commission, in
making its decision, had to give some weight
to the lack of existing use of the ITFS
spectrum. It is a significant argument that in a
substantial number of states there are no
channels in use and no applicantions on file.

While we cannot ignore the loss of
potential for ITFS service resulting from this
action, I strongly hope that the educational
community will recognize the significant
benefits which will accrue to the ITFS service
as a result of this decision. We must all now
look to the future and allot the highest
priority to applying the ITFS gervice as an
innovative tool for making our nation more
productive and our people better able to cope
with a rapidly changing world.

[FR Doc. 8319905 Filed 7-25-83; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 13

Commercial Radio Operators’
Licensing Provisions; Editorial
Amendment

AGENCY: Federal Communications’
Commission.

ACTION: Final rule.

SUMMARY: Public Law 97-259, enacted
September 13, 1982 amended Section
303(1)(1) of the Communications Act,
authorizing the Commission to issue
operator licenses to any qualified person
who is legally eligible for employment in
the United States.

The Commission's Rules implies that
only those restricted permits issued to
persons legally eligible for employment
in the United States will have a lifetime
term. Also, the term “waiver” is
inappropriate in the context of the
Commission’s Rules.

This action is intended to remove the
phrase concerning employment
eligibility and the term “waiver.”

DATE: Effective july 15, 1983.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Sharon Agee, Field Operations Bureau,
(202) 832-7240.

List of Subjects Affected in'47 CFR Part
13

Commercial Radio Operators’
Licenses.

Order

In the matter of editorial amendment of
Part 13 of the Commission's Rules.

Adopted: July 13, 1983.

Released: July 15, 1983.

1. We are amending Part 13 of the
Commission's Rules to clarify two
sections therein. The current wording of
Section 13.4 implies that only those
restricted permits issued to persons
legally eligible for employment in the
United States will have a lifetime term.
However, it is presently our intention to
issue all restricted permits for a lifetime
term. Accordingly, we are removing the
phrase concerning employment
eligibility from paragraph 13.4(b). Also,
paragraph (b} of Section 13.76 contains
the term “waiver” which is
inappropriate il the context of that
section. We are removing the word
“waiver"; this has no effect on the
meaning of the section.

2. Authority for this action is
contained in Section 4(i) and 303(r) of
the Communications Act of 1934, as
amended, and Section 0.231(d) of the
Commission’s Rules. Since the
amendments are editorial in nature, the
public notice, procedure and effective
date provisions of 5 U.S.C. 553 do not
apply.

3. In view of the above, it is ordered,
that Sections 13.4 and 13.76 of the rules
are amended in accordance with the
attached appendix, effective July 15,
1963.

4, Regarding questions on matters
covered in this document contact
Sharon M. Agee, (202) 632-7240.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.

Edward J. Minkel,
Managing Director.

Appendix

PART 13—[AMENDED] -
Part 13 of Chapter I of Title 47 of the

_ Code of Federal Regulations is amended

as follows:

§13.4 [Amended]

A.In §13.4, paragraph (b) is amended
by removing the words “issued to

_persons legally eligible for employment

in the United States".

§13.76 [Amended]
B. In §13.76, paragraph (b) is amended
by removing the word “waiver",
[FR Doc. 83-20147 Filed 7-25-83; 8:45 am|
BILLING CODE 6712-01-M
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47 CFR Part 83
[PR Docket No. 82-677; FCC 83-333)

Stations on Shipboard in the Maritime
Services; Amendment of the
Commission’s Rules To Remove and
Simplify Requirements Governing
Spare Parts, Tools, Test Equipment,
Instruction Books and Circuit
Diagrams for Compulsory. Ship
Stations in the Maritime Mobile Service

AGENCY: Federal Commumcatlons
Commission.

ACTION: Final rule.

SUMMARY: This action amends rules that
pertain to ship radio stations on board
vessels required to be equipped with
radio. This action was staff initiated and
is intended to simplify rules governing
spare parts, tools, test equipment and
circuit diagrams.

EFFECTIVE DATE: August 29, 1983.

ADDRESS: Federal Communications
commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Robert P. DeYoung, Private Radio
Bureau (202) 632-7175.

List of Subjects in 47 CFR Part 83
Ship stations.

Report and Order; Proceeding
Terminated

In the matter of amendment of Part 83 of
the rules to simplify requirements governing
spare parts, tools, test equiment, instruction
books and circuit diagrams for compulsory
ship stations in the maritime mobile service,
PR Docket No. 82-677.

Adopted: July 14, 1983.

Released: July 21, 1983.

By the Commission.

1. On October 1, 1982, the Commission
released a Notice of Proposed Rule
Making (NPRM) in the above captioned
matter, PR Docket No. 82-877, FCC 82-
421, 47 FR 46553. The NPRM proposed to
delete or simplify the current rule
provisions regarding requirements for
compulsorily equipped ships to carry
spare parts, tools, test equipment,
instruction books and circuit diagrams.

2. Comments favoring the proposed
rule changes were received from the
American Institute of Merchant Shipping
(AIMS), the Council of American-Flag
Ship Operators, Arco Marine, Inc. and
Chevron Shipping Company. Comments
opposing the proposed rule changes
were received from David B. Popkin, the
American Radio Association (ARA), and
District 3 of the Radio Officers Union
{ROU). The ROU also filed reply
comments. The comment and reply
comment periods are closed.

3. The commenters opposed to the
proposed rule changes make the
following basic arguments:

(a) Safety considerations favor the
present approach of detailed
requirements set forth by rule;

(b) There has been no fundamental
change in compulsory equipment and,
therefore, ho change in the rules is
necessary; and

{c) The proposed rules are too general
and conflict with legal or policy
congiderations favoring more specificity.

4. The commenters favoring the
proposed rule changes make the
following basic arguments:

(a) The proposed rules will provide
flexibility in the face of rapidly changmg
technology;

(b) The proposed rule changes will
relieve vessel operators of
unreasonable, unnecessary or unduly
detailed regulations; and

(c) Vessel operators exceed current
equipment requirements due to
operational and business necessity and
appreciate the need for spare parts and
other materials necessary to allow
equipment to be maintained at sea.

Discussion

5. No commenter in this proceeding
questions the basic requirement that a
compulsorily equipped vessel carry
various materials which will enable the
radiotelegraph, radiotelephone and
survival craft installations to be
maintained in efficient working
condition while at sea. Controversy only
arises regarding questions of the format
and detail with which these
requirements should be reflected in our
rules or otherwise be made known.

6. The traditional approach.to the
“spare parts” problem was to set forth
detailed requirements in the rules. The
present rules reflect this approach. As
indicated in the Notice in this
proceeding the Commission has been
systematically reviewing regulations of
this kind pursuant to the Regulatory
Flexibility Act of 1980 * and its own
deregulatory program to see if there is a
better, more flexible or simpler way of
implementing necessary regulations. We
believe the proposed rules are simpler
and, essentially adopt the approach
taken in the underlying statutory and
treaty language. These changes will also
permit both the Commission and ship
operators greater flexibility in
responding to changing requirements
mandated by changing equipment
design or equipment technology.
Extremely detailed rules are not
necessary to implement the requirement
for adequate spare parts, tools, test

equipment, instruction books and circuit .

diagrams which will enable compulsory
equipment to be maintained in efficient

* Pub. L. 96-354, 94 Stat. 1164, 5 U.S.C. 601 et seq.

working condition while at sea.
Extremely detailed rule regulations,
particularly with the passage of time,
might well omit some vital equipment or
include unnecessary equipment. In
addition, it is administratively and
procedurally burdensome to update such
detailed rule regulations.

7. We believe that the proposed rules
are adequate to implement the
requirements for the following reasons.
The rules fully reflect the mandate of the
Communications Act and of the Safety
of Life at Sea (SOLAS) Convention that
each ship station be able to be
maintained in efficient working
condition while at sea. While there may
have been no “fundamental” change in
compulsory equipment, the type
approval of compulsory equipment and
the availability of special spare parts
lists preclude the need or the
desirability of listing all, or even a
selective number, of the details in the
rules. Furthermore, we do not believe
the requirements are too vague. It is not
necessary for instance to specify, as
§ 83.476 does, that instruction books and
circuit diagrams be provided "for the
types of required transmitters, receivers
and radio direction finding equipment
installed.” Obviously, any other books
and diagrams would not meet the test of
§ 83.474 as proposed.

8. Lastly, we agree with the
commenters favoring these proposed
rule changes that most ship operators
have sufficient ability and incentive to
ensure that the radio station is
operational at sea for both business and
safety reasons. Where an inspection
reveals that the requirements are not
met, the vessel will be cited.

9. Pursuant to Section 605 of the
Regulation Flexibility Act of 1980 (Pub.
L. 96-354), we certify that the proposed
rules will not have a significant
economic impact on a substantial
number of small entities. Most vessels
subject to these rules are large
oceangoing vessels operated by large
concerns rather than small businesses.
Further, since all affected vessels
currently possess adequate equipment
to comply with these relaxed
requirements, no additional costs will be
incurred.

10. For information concerning this
action contact Robert DeYoung at (202)
832-7175. '

11. For these reasons, it is ordered,
That Part 83 of the rules regarding spare
parts, tools, test equipment and circuit
diagrams is amended as set forth in the
attached Appendix effective August 29,
1983.

12. Authority for this action is
contained in Sections 4{i} and 303(r) of
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the Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(z).

13. It is further ordered, That a copy of
this Report and Order shall be sent to
the Chief Counsel for Advocacy of the
Small Business Administration.

14. It i further ordered, That this
proceeding is terminated.

Federal Communications Commission.

(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

William J. Tricarico,

Secretary.

Appendix

PART 83—STATIONS ON SHIPBOARD
IN THE MARITIME SERVICES

Part 83 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

1. Section 83.474 is revised to read as
follows:

§ 83.474 Ship and survival craft station
spare parts, tools, instruction books, circuit
diagrams and testing equipment.

(a) Each ship station shall be provided
with such spare parts, tools, testing

equipment, instruction books and circuit
diagrams as will enable the
radiotelegraph installation and survival
craft station to be maintained in
efficient working condition while at sea.
The Commission will look to the
equipment manufacturer to determine
the required spare parts, tools, and test
equipment, repair manuals for
compliance with this sub-section. Spare
parts for the survival craft will be kept
on-board the survival craft while all
other items will be located convenient to
the radio room. Published recommended
lists as applicable above are to be
maintained on-board.

{b) The testing equipment shall
include an instrument or instruments for
measuring A.C. volts, D.C. volts and
ohms. ‘

§83.476 [Removed and Reserved]
2. Section 83.476 is removed and

designated reserved.

§ 83.477 [Removed and Reserved]

3. Section 83.477 is removed and
designated reserved.

§83.478 [Removed and Reserved]

4, Section 83.478 is removed and
designated reserved.

§83.479 [Removed and Reserved}

5. Section 83.479 is removed and
designated reserved.

6. Section 83.499 is revised to read as
follows:

§ 83.499 Ship station tools, instruction
books, circuit diagrams and testing
equipment.

(a) Each ship station shall be provided
with such tools, testing equipment,
instruction books and circuit diagrams
as will enable the radiotelephone
installation to be maintained in efficient
working condition while at sea and will
be located convenient to the radio room.
To determine the requirements of this
sub-section, the published recommended
lists as applicable above are to be
maintained on-board.

(b} The testing equipment shall
include an instrument or instruments for
measuring A.C. volts, D.C. volts and
ohms.

[FR Doc. 83-20140 Filed 7-25-83; 8:45 am|
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register
Vol. 48, No. 144 ,

Tuesday, July 26, 1963

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 1106

Milk in the Southwest Plains Marketing
Area; Notice of Proposed Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

. ACTION: Proposed suspension of rules.

SUMMARY: This notice invites written
comments on a proposal to suspend
certain shipping standards for supply
plants regulated under the Southwest
Plains milk order. This proposed action
for August 1983 would continue a
suspension that has been in effect since
March 1983 that has allowed supply
plants previously associated with the
market to maintain pool plant status
without making shipments to
distributing plants.

This action was requested by the
operator of a pool supply plant. The
plant operator contends that the
market’s supply-demand imbalance that
necessitated the current suspension will
continue through August. Anticipated
production declines have not
materialized and proponent has been
advised that bulk milk from its supply
plant will not be needed to furnish the
fluid milk needs of distributing plants
during August. Without the suspension,
proponent contends that unneeded and
uneconomic shipments of supply plant
milk would have to be made solely for
the purpose of assuring that dairy
farmers historically associated with the
market will continue to have their milk
priced and pooled under theé order.

DATE: Comments are due not later tha
August 2, 1983. -

ADDRESS: Comments (two copies)
should be filed with the Hearing Clerk,
Room 1077, South Building; U.S.
Department of Agriculture, Washington,
D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U. S. Department of Agriculture,
Washington, D. C. 20205, (202) 447-2089.
SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established to
implement Executive Order 12291 and
has been classified as a “non-major”
action.

It has been determined that any need
for suspending certain provisions of the
order on an emergency basis precludes
following certain review procedures set

‘forth in Executive Order 12291. Such

procedures would require that this
document be submitted for review to the
Office of Management and Budget at
least 10 days prior to its publication in
the Federal Register. However, this
would not permit the completion of the
required suspension procedures on the
timely basis necessary to make the
suspension effective for the month of
August 1983, if it is found necessary. The
initial request for this action was
received on July 13, 1983.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this proposed
action would-not have a significant *
economic impact on a substantial
number of small entities. Such action
would lessen the regulatory impact of
the order on certain milk handlers and
would tend to insure that dairy farmers
would continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

PART 1106—[AMENDED]

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.), the
suspension of the following provisions
of the order regulating the handling of
milk in the Southwest Plains marketing
area is being considered for the month
of August 1983:

§1106.6 [Amended)

1. In §1106.6, the language “during the
month”.

§1106.7 [Amended]

2. In §1106.7(b)(1), the language “until
any month of such period in which less
than 20 percent of the milk received or
diverted as previously specified, is
shipped to plants described in

paragraph (a) of this section. A plant not
meeting such 20 percent requirement in
any month of such February-August
period shall be qualified in any
remaining month of such period only if
transfers and diversions, pursuant to
paragraph (b)(2) of this section to plants
described in paragraph (a) of this
section are not less than 50 percent of
receipts or diversions as previously
specified” and the language *until any
month of such period in which the plant
fails to meet the 20 percent shipping
requirement”. ’

All persons who desire to submit
written data, views, or arguments in
connection with the proposed
suspension should file two copies of
such material with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C., 20250, not later than 7
days from the date of publication of this
notice in the Federal Register. The
period for filing comments is limited to 7
days because a longer period would not
provide the time needed to complete the
required procedures to make the
suspension effective for August 1983, if
this is found necessary.

The comments that are received will
be made available for public ingpection
at the office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed suspension would allow
supply plants that previously were
associated with the market to maintain
pool status without making the minimum
shipments to distributing plants required
by the order. The order defines a supply
plant as a plant from which shipments
are made to distributing plants during
the month. Also, the order provides that
supply plants that were pooled during
each of the previous months of
September through January under the
Southwest Plains order, or during the
months of September through December
1982 under any of the four predecessor
orders that were merged to form the
Southwest Plains order, will be pooled
during the following months of February
through August if not less than 20
percent of monthly -eceipts are
shippped to pool distributing plants.
During March through July 1983, a
suspension of the supply plant shipping
standards has eliminated the need for
supply plant operators to ship milk to
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distributing plants to maintain pool
plant status. The proposed action would
continue the suspension through August
1983.

This action was requested by a
handler who operates a pool supply
plant. This handler also requested the
suspension now in effect. This plant was
pooled during each of the months of
September 1982 through January 1983
under the Southwest Plains order or its
predecessor orders, and has remained
pooled since March 1983 based on its
previous association with the market.
The plant operator contends that the
one-month extension of the suspension
is necessary because production
continues to exceed the demand for milk
in fluid use. Anticipated production
declines have not materialized and the
handler has been advised that
shipments from the supply plant will not
be needed to furnish the fluid milk needs
of distributing plants in August. The
proponent contends that without the
continued suspension, unneeded and
uneconomic shipments of milk would
have to be made solely for the purpose
of pooling the milk of dairy farmers who
historically have supplied the fluid milk
needs of the market.

List of Subjects in 7 CFR Part 1106

Milk marketing orders, Milk, Dairy
products. '

Signed at Washington, D.C., on July 20,
1983.
William T. Manley,
Deputy Administrator, Marketing Program
Operations. )
[FR Doc. 83-20107 Filed 7-25-83; 8:45 am}
BILLING CODE 3410-02-M

7 CFR Part 1139

ik in the Lake Mead Marketing Area;
Proposed Suspension of Certain
Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rules.

SUMMARY: This notice invites written
comments on a proposal to continue
through December 1983 the suspension
of certain diversion provisions of the
Lake Mead Federal milk order. The
proposed suspension would remove the
limit on the amount of milk not needed
for fluid (bottling) use that may be
moved directly from farms to nonpool
plants and still be priced and pooled
under the order. The requirement that 20
percent of a dairy farmer’s monthly milk
production be received at a pool plant in
order for the remaining production to be
eligible to be moved directly from the
farm to nonpool manufacturing plants

and still be priced and pooled under the
order would also be suspended. The
suspension was requested by a
cooperative association to assure the
efficient disposition of milk not needed
for fluid use and still maintain producer
status under the order for its dairy
farmer members regularly «ssociated
with the market. :

pATE: Comments are due not later than
August 2, 1983.

ADCRESS: Comments (two copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-2089.

SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established to
implement Executive Order 12291 and
has been classified as a “non-major”
action. .

It has been determined that any need
for suspending certain provisions of the
order on an emergency basis precludes
following certain review procedures set
forth in Executive Order 12291. Such
procedures would require that this
document be submitted for review to the
Office of Management and Budget at
least 10 days prior to its publication in
the Federal Register. However, this
would not permit the completion of the
required suspension procedures and the
inclusion of August 1983 in the
suspension period if it is found
necessary. The initial request for this
action was received on July 5, 1983.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this proposed
action would not have a significant
economic impact on a substantial
number of small entities. Such action
would lessen the regulatory impact of
the order on certain milk handlers and
would tend to insure that dairy farmers
would continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et s2q.), the
suspension of certain provisions of the
order regulating the handling of milk in
the Lake Mead marketing area is being
considered for the months of August
through December 1983:

1. In § 1139.13(d){2), the language
“from whom at least 20 percent of his

milk production is received during the
month at a pool plant. The total quantity
of milk so diverted may not exceed 30
percent in the months of March through
July and 20 percent in other months of
the producer milk which the association
causes to be delivered to pool plants
during the month.”

2. In § 1139.13(d)(3), the language
“from whom at least 20 percent of his
milk production is received during the
month at a pool plant. The total quantity
of milk so diverted may not exceed 30
percent in the months of March through
July and 20 percent in other months of
the milk received at such pool plant
from producers and for which the
operator of such plant is the handler
during the month.”

All persons who desire to submit
written data, views, or arguments in
connection with the proposed “
suspension should file two copies of
such material with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C., 20250, not later than 7
days from the date of publication of this
notice in the Federal Register. The
period for filing comments is limited to 7
days because a longer period would not
provide the time needed to complete the
required procedures and include August
1983 in the suspension period.

The comments that are received will
be made available for public inspection
at the office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

Statement of Consideration

This proposed action would make
inoperative, for August through
December 1983, the requirement that at
least 20 percent of a dairy farmer’s
monthly mitk production be received at
a pool plant for the remaining
production to be priced and pooled
under the order. In addition, this action
would continue a suspension that has
been in effect since April 1982 (47 FR
17036, 47 FR 38496, 47 FR 55201, 47 FR
16028} which removes the limit on the
amount of producer milk that a
cooperative association or other handler
may divert to nonpool plants. The order
now provides that cooperatives and
pool plant operators may divert to
nonpool plants up to 20 percent of the
producer milk which they cause to be
received at pool plants during the
months of August through February.

The action was requested by the Lake
Mead Cooperative Association, which
supplies a substantial part of the
market’s fluid milk needs and handles
most of the market's reserve supplies.
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The cooperative association requested
the suspension to provide for greater
efficiencies in handling the market's
reserve milk supply.

The need to handle an increasing
quantity of reserve milk supplies is a
result of a continuing imbalance
between the market’s fluid milk
requirements and the milk supplies
available from producers. The
cooperative indicates that milk
production continues to be heavy
without a corresponding increase in
sales to fluid milk outlets. As a result of
these marketing conditions, the order
limits on the quantity of milk that may
be moved directly from farms to nonpool
plants and still be priced under the
order have been suspended since April
1982. Unless the suspension is
continued, the cooperative asserts that
some of the milk of its member
producers who regularly have supplied
the fluid market would have to be
moved, uneconomically, first to pool
plants and then to nonpool
manufacturing plants, in order to
continue producer status for such milk.

A suspension of the order requirement
that 20 percent of a dairy farmer's
monthly milk production must be
received a a pool plant in order for the
remaining quantity to be eligible for
diversion to nonpool plants has been in
effect since may 1983. The cooperative
contends that otherwise, substantial
quantities of the milk of individual
producers who are located farthest from
the market must be shipped to pool
plants solely for diversion qualification
purposes. The shipment of distantly
located milk supplies to pool plants
displaces the milk of other producers
who are located nearer to the
distributing plants. Such milk must then
be shipped to distant outlets for surplus
disposal. Thus, the cooperative contends
that without the continued suspension of
the provisions indicated, it would incur
unnecessary hauling costs because of
the need to qualify the milk of its
member producers to be eligible for
diversion to nonpool plants. The
cooperative indicates that sugpension of
these requirements would eliminate
costly and inefficient movements of
producer milk that are made solely for
the purpose of pooling the milk of dairy
farmers who have been regularly
associated with the market.

The cooperative requested the
suspension until a more permanent
regulatory solution to the supply-
demand imbalance in the market could
be formulated based on the record of a

public hearing. The cooperative has
petitoned the Department to call a
public hearing to consider proposals to
amend the order that would
accommodate current market
conditions.

It is expected that a hearing will be
held in the near future to consider these
proposals.

List of Subjects in 7 CFR Part 1139 .

Milk marketing orders, Milk, Dairy
products.

Signed at Washington, D.C. on: July 20,
1983.

William T. Manley,

Deputy Administrator, Marketing Program
Operations.

{FR Doc. 83-20108 Filed 7-25-83; 8:45 am)

BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

[Docket No. 83-084]
9 CFR Parts 145 and 147

Nationai Poultry Improvement Plan
and Auxiliary Provisions on National
Poultry Improvement Plan

AGENCY: Animal and Plant Health
Inspection Service, USDA

ACTION: Proposed Rule; extension of
comment period.

SUMMARY: This document extends the
comment period on a previously
published document which proposed
amending portions of the provisions
governing the National Poultry
Improvement Plan and Auxiliary
Provisions to incorporate changes
pertaining to the control of certain
pouitry diseases. This action is needed
to allow industry representatives and
other interested persons adequate time
in which to prepare comments, and
therefore to provide the Animal and
Plant Health Inspection Service of the
U.S. Department of Agriculture the most
meaningful comments possible.

DATE: Comments must be received on or
before August 25, 1983.

ADDRESS: Written comments should be
submitted to T. O. Gessel, Director,
Regulatory Coordination Staff, APHIS,
USDA, Room 728, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.
Written comments received may be
inspected at Room 728 of the Federal
Building, 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Raymond D. Schar, USDA, APHIS, VS,
Room 828, Federal Building, Hyattsville,
MD 20782, (301) 436-5140.
SUPPLEMENTARY INFORMATION: On May
27,1983, a document was published in
the Federal Register (48 FR 23828-23836)
which proposed to amend the
regulations in 9 CFR Parts 145 and 147
concerning the National Poultry
Improvement Program and Auxiliary
Provisions. The amendments were
proposed in an effort to reduce the cost
of certain blood testing programs, to
provide for effective sanitizing
procedures for hatching eggs and
hatchery equipment, and to use more
standardized laboratory techniques in
screening infected or suspicious
specimens. New programs were also
proposed to provide qualified started
poultry with certain Mycoplasma
classifications. Additionally, the
document proposed that poultry
exhibited in U.S. Pullorum-Typhoid
Clean States be required to be banded.
All of these proposals were intended to
continue providing valid tests for the
different diseases at lower cost to the
owner, to provide more definitive
techniques, and to offer new testing and
classification programs which would
permit prospective buyers to know the
health status of products before making
a purchase. .

When the document containing the
proposed amendments was published,
on May 27, 1983, it provided for receipt
of comments on or before July 26, 1983.
However, some poultry owners and the
Poultry Press have requested additional
time in which to prepare and submit
their comments.

Since the Department is interested in
receiving meaningful views and
comments concerning this complex
proposal, these circumstances, in view
of the non-emergency nature of the
proposed amendments, are considered
sufficient justification for extending the
original comment period. Therefore, the
period for submission of comments
concerning the proposed amendments is
hereby extended until August 25, 1983.

Done at Washington, D.C., this 21st day of
July 1983.

D. F. Schwindaman,

Acting Deputy Administrator, Veterinary
Services. .

{FR Doc. 83-20183 Filed 7-25-83; 8:45 a.m.}

BILLING CODE 3410-34-M
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FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket No. 9148]

Flowers Industries, Inc.; Proposed
Consent Agreement With Analysis To
Aid Public Comment

Correction

In FR Doc, 83-18724, beginning on
page 31871 in the issue of Tuesday, July
12, 1983, make the following corrections:

1. On page 31872, third column, a
Roman numeral I should appear above
the text that immediately follows
paragraph (M). _

2. Also on page 31872, third column,
the word “deposits” in the second line
of paragraph (C) should read, “depots”.

3. On page 31874, first column, the
word “expected” in the ninth line of
paragraph (A) under Roman numeral VI
should read “excepted.”

BILLING CODE 1505-01-M

DEPARTMENT OF ENERGY -

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM83-62-000]

Treatment of Purchased Power in the
Fuel Cost Adjustment Clause for
Electric Utilities; Extension of Time for
Reply Comments

July 18, 1983.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking;
extension of reply comment period.

SUMMARY: On May 3, 1983, the
Commission issued a Notice of Proposed
Rulemaking involving the treatment of
purchased power in the fuel cost
adjustment clause for electric utilities
{48 FR 21161, May 11, 1983). The period
for filing reply comments is being
extended at the request of Seminole
Electric Cooperative, Inc. and American
Public Power Association. .

DATES: Reply comments must be
submitted on or before August 5, 1983,

ADDRESS: Submit comments to: Office of
the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426.

FOR FURTHER INFORMATION CONTACT:
Kenneth F. Plumb, Secretary, (202) 357-
8400,

Kenneth F. Plumb,

Secretary.

[FR Doc. 83-20103 Filed 7-25-83; 8:45 am)

BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 134

Proposed Customs Regulations
Amendment Relating to Country of
Origin Marking

AGENCY: Customs Service, Treasury.
ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the Customs Regulations to
establish certification requirements to
prohibit the concealment of country of
origin information appearing on articles
imported in bulk and repacked in the
United States after release from
Customs custody. This change would
require importers to certify to the
district director having custody of the -
articles that: (a) If the importer does the
repacking, he must not obscure or
conceal the country of origin marking
information appearing on the article, or
else the container (e.g., blister pack)
must be marked in accordance with
applicable law and regulations; or (b) if
the article is sold or transferred, the
importer must notify the subsequent
purchaser or repacker, in writing, at the
time of sale or transfer, that any
repacking of the article must conform to
the marking requirements. The purpose
of the proposed change is to ensure that
an ultimate purchaser in the United
States is aware of the country of origin
of the article.

DATE: Comments must be received on or
before September 26, 1983.

ADDRESS: Written comments (preferably
in triplicate) should be addressed to the
Commissioner of Customs, Attention;
Regulations Control Branch, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Room 24268, Washington,
D.C. 20229.

FOR FURTHER INFORMATION CONTACT:
Anthony L. Piazza, Entry Procedures
and Penalties Division, U.S. Customs
Service, 1301 Constitution Avenue, NW,,
Washington, D.C. 20229 (202-566-8468).
SUPPLEMENTARY INFORMATION:

Background

Section 304, Tariff Act of 1930, as
amended (19 U.S.C. 1304), provides that,

unless expressly excepted, every article -

of foreign origin (or its container) :
imported into the United States shall be
marked in a conspicuous place as
legibly, indelibly, and permanently as
the article or container will permit, in
such manner as to indicate to an
ultimate purchaser, the English name of
the country of origin of the article.

Section 304(c) provides that any
article not marked as required, shall be
subject to a duty of 10 percent ad
valorem, in addition to any other duty
imposed by law and whether or not the
article is exempt from the payment of
ordinary Customs duties; unless the
article is exported, destroyed, or
marked, under Customs supervision.
These marking duties cannot be
remitted, wholly or in part.

In addition to the requirement for
marking duties under section 304(c) for a
country of origin marking violations,
civil penalties may be incurred by the
importer under section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592), for
entering merchandise into the domestic
commerce by means of false documents;
and criminal sanctions may be assessed
under 18 U.S.C, 1001 for presenting false
and misrepresented documents to the
Government in connection with an
entry. Criminal sanctions also may be
assessed under 19 U.S.C. 1304(e) for
concealing or obscuring country of
origin markings. Further, if merchandise
released from Customs custody under a
bond is found not to be legally marked,
liquidated damages also may be
assessed for breach of the bond
conditions.

Part 134, Customs Regulations (19 CFR
Part 134), sets forth the country.of origin
marking requirements of 18 U.S.C. 1304,
as well as the consequences and
procedures to be followed if imported
articles are not legally marked.

It has been brought to Customs
attention by the Hand Tools Institute, an
association consisting of domestic
producers of hand tools, that various
foreign-made tools are entering the
United States in bulk containers,
properly marked with the country of
origin. Once in the United States
however, these tools are repacked in
sealed, unmarked blister packs in such a
manner that the country of origin
marking appearing on the article is
concealed from view by placing the
article face down in the blister pack.
Samples have been submitted to
Customs showing this deceptive
practice.

The intent of the marking legislation,
since the first enactment appeared as
section 6 of the Tariff Act of 1890, has
been to allow the ultimate purchaser in
the United States to know the country of -
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origin of foreign articles. By knowing the
country of origin, it allows the purchaser
to make an informed choice on whether
to buy the foreign article or its domestic
counterpart. This choice was provided
in large part because Congress
recognized that if given a choice,
consumers prefer domestic goods. To
conceal or obscure county of origin
marking information prevents
consumers from exercising this
preference; denies domestic producers
the benefit flowing from such consumer
preference; and frustrates the
Congressional will.

In a related matter, by notice
published in the Federal Register on
September 10, 1982 (47 FR 39866),
Customs proposed certification
requirements for importers with respect
to certain unmarked articles (i.e., J-list
articles and articles incapable of being
marked) imported in bulk and repacked
in the United States after release from
Customs custody. Customs believes that
similar requirements should be adopted
with respect to repacked marked
articles, base on the same rationale.
That is, if Customs knows, or has reason
to believe, that the marked articles will
not reach the ultimate purchaser in such
a condition as to enable the purchaser to
know the country of origin of the article
before purchase, then Customs cannot
find the marking of the article to satisfy
the requirements of the statute. See U.S.
Wolfson Bros. Corp. v. United States, 52
CCPA 46, C.A.D 856 (1965), upon which
this rationale is based.

Accordingly, to minimize the practice
of concealing country of origin
information appearing on repacked
marked articles, Customs proposes to -
require importers to certify to the
district director having custody of
articles that: (a) If the importer does the
repacking, he must not obscure or
conceal the country of origin marking
information appearing on the article, or
else the container (e.g., blister pack)
must be marked on accordance with
applicable law and regulations; or (b) if
the article is sold or transferred, the
importer must notify the subsequent
purchaser or repacker, in writing, at the
time of sale or transfer, that any
repacking of the article must conform to
the marking requirements.

The purpose of the proposed
certification requirement is to place the
responsibility on the importer to ensure,
as best as possible, that the country of
origin information reaches the ultimate
purchaser in such a manner as to enable
the purchaser by an inspection of the
article (or its container) to know the
country of origin of which the article is a
product before he chooses to purchase

it. It should be emphasized that under
this proposal, the importer would not be

“liable to Customs if the repacker failed

to comply with the marking
requirements, provided that the importer
follows through on his certification by
informing the repacker of such
requirements. If it is determined that the
importer took the proper action
according to his certification in this
regard and the repacker failed to
comply, Customs could seek criminal
action against the repacker under 19
U.S.C. 1304(e). In addition, the
certification and proof of compliance
also may be useful in a civil action
brought against a repacker under 15
U.S.C. 1125.

List of Subjects in 19 CFR Part 134

Customs duties and inspection,
Imports, Importers, Labeling, Packaging,
and Containers.

Proposed Regulations Amendment

PART 134—COUNTRY OF ORIGIN
MARKING

It is proposed to amend § 134.13,
Customs Regulations (19 CFR 134.13), by
adding a new paragraph (c} to read as
follows:

§134.13 Imported articles repacked or
manipulated.

(a] * &

(c) Certification requirements. If an
article subject to these requirements is
intended to be repacked in retail
containers (e.g., blister packs) after its
release from Customs custody, or if the
district director having custody of the
article, has reason to believe such
article will be repacked after its release,
the importer shall certify to the district
director that: (1) If the importer does the
repacking, he shall not obscure or
conceal the country of origin marking
appearing on the article, or else the new
container shall be marked to indicate
the country of origin of the article in
accordance with the requirements of
this Part; or (2) if the article is intended
to be sold or transferred to a subsequent
purchaser or repacker, the importer shall
notify such purchaser or transferee, in
writing, at the time of sale or transfer,
that any repacking of the article must
conform to these requirements. The
importer, or his authorized agent, shall
sign the following statement.

Certificate of Marking by Importer—
Repacked Articles Subject to Marking

(Port of entry)
I, of , certify that if the
article(s) covered by this entry (entry no.(s)
dated ), is {(are) repacked in
retail container(s) (e.g., blister packs}, while
still in my possession, the new container(s)

will not conceal or obscure the country of
origin marking appearing on the article(s), or
else the new container(s), unless excepted,
shall be marked in a conspicuous place as
legibly, indelibly, and permanently as the
nature of the container(s) will permit, in such
manner as to indicate the country of origin of
the article(s) to the ultimate purchaser(s) in
accordance with the requirements of 19
U.8.C. 1304 and 19 CFR Part 134. I further
certify that if the article(s) is (are) intended to
be sold or transferred by me to a subsequent
purchaser or repacker, I will notify such
purchaser or transferee, in writing, at the time
of sale or transfer, of the marking
requirements.

Date
Importer

The certification statement may appear
as a typed or stamped statement on an
appropriate entry document or
commercial invoice, or on a preprinted
attachment to such entry or invoice; or it
may be submitted in blanket form to
cover all importations of a particular
product for a given period {e.g., calendar
year). If the blanket procedure is used, a
certification must be filed at each port
where the article(s) is entered.

(i) Facsimile signatures. The
certification statement may be signed by
means of an authorized facsimile
signature.

(ii) Time of filing. The certification
statement shall be filed with the district
director at the time of entry summary. If
the certification is not available at that
time, a bond shall be given for its
production in accordance with § 141.66,
Customs Regulations (19 CFR 141.66). In
case of repeated failure to timely file the
certification required under this
subsection, the district director may
decline to accept a bond for the missing
document and demand redelivery of the
merchandise under § 134.51, Customs
Regulations (19 CFR 134.51).

(iii) Notice to subsequent purchaser or
repacker. I the article is sold or
transferred to a subsequent purchaser or
repacker the following notice shall be
given to the purchaser or repacker:

Notice to Subsequent Purchaser or Repacker

These articles are imported. The
requirements of 19 U.S.C. 1304 and 19 CFR
part 134 provide that the articles or their
containers must be marked in a conspicuous
place as [egibly, indelibly and permanently
as the nature of the article or container will
permit, in such a manner as to indicate to an
ultimate purchaser in the United States, the
English name of the country of origin of the
article.

(iv) Duties and Penalties. Failure to

A comply with the certification

requirements in paragraph (a) may
subject the importer to a demand for
liquidated damages under § 134.54{a)
and for the additional duty under 19
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U.S.C. 1304. Fraud or negligence by any
person in furnishing the required
certification may also result in a penalty
under 19 U.S.C. 1592. '

Authority

This amendment is propased under
the authority of R.S. 251, as amended (19
U.S.C. 66}, section 304, 624, 46 Stat. 731,
as amended, 759 {19 U.S.C. 1304, 1624},
77A Stat. 14 (18 U.S.C. 1202).

Comments

Before adopting this proposal,
consideration will be given to any
written comments timely submitted to
the Commissioner of Customs.
Comments submitted will be available
for public inspaction in accordance with
§ 103.11(b}, Customs Regulations (19
CFR 103.11{b}}, on regular business days
between the hours of 9:00 a.m. to 4:30
p.m. at the Regulations Control Branch,
Room 2426, Headquarters, U.S. Customs
Service, 1301 Constitution Avenue, NW,,
Washington, D.C. 20229.

Executive Order 12291

Because this document will not result
in a regulation which would be a
“major” rule as defined by section 1(b}-
of E.O. 12291, a regulatory impact
analysis and review as prescribed by
section 3 of the E.O. is not required.

Regulatory Flexibility Act

Customs has determined that an
“initial” regulatory flexibility analysis
will not be necessary in this instance
because there is no indication that the
proposed amendment will have a
significant economic impact on a
substantial number of smal} entities.
Although importers of products subject
to the requirements of this proposal may
incur some increased costs, there is no
indication that such costs will be
significant or that a substantial number
of small entities will be affected.
However, if public comments to this
notice convince us that there will indeed
be a significant economic impact on a
substantial number of small entities,
Customs would then prepare a “final”
regulatory flexibility analysis, as’
required by the Regulatory Flexibility
Act.

Drafting Information

The principal author of this document
was Jesse V. Vitello, Regulations
Control Branch, Office of Regulations
and Rulings, U.S. Customs Service.
However, personnel from other Customs
offices participated in its development.

Alfred R. De Angelus,

Acting Commissioner of Customs.
Approved:

Robert E. Powis,

Acting Assistant Secretary of the Treasury.

July 18, 1983.
[FR Doc. 83-20135 Filed 7-25-83; 8:45 am}
BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Part 404

Soclal Security Benefits; Disability
Insurance Benefits; Time at Which
Surviving Chiid’s Retationship
Requirement Must Be Met

AGENCY: Social Security Administration,
HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Sacial Security
Administration proposes to amend its
regulation for determining whether a
claimant is the child of a deceased
insured worker. The amendment will
specify that the determination is made
by looking to the inheritance laws that
were in effect at the time the insured
worker died in the State where the

insured had his or her permanent home.

With this revision, it should be
unmistakeably clear that the
relationship determination is not based
on changes in State law which occurred
gsince the death of the insured.

DATES: Comments must be submitted on
or before September 26, 1983.
ADDRESSES: Comments should be
submitted in writing te the
Commissioner of Social Security,
Department of Health and Human
Services, P.O. Box 1585, Baltimore,
Maryland 21203, or delivered to the
Office of Regulations, Social Security
Administration, 3-A-3 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235 between 8:00
a.m. and 4:30 p.m. on regular business
days. Comments received may be
inspected during these same hours by
making arrangements with the contact
person shown below.

FOR FURTHER INFORMATION CONTACT:
Jack Schanberger, Room 3-B—4
Operations Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
(301} 594-8785.

SUPPLEMENTARY INFORMATION: Section
216(h)(2)(A) of the Social Security Act
(the Act) states in part thatin

determining whether an applicant is the
child of a deceased insured individual,
the Secretary shall apply such law as
would be applied in determining the
devolution of interstate personal
property by the courts of the State in
which the insured individual was
domiciled at the time of his or her death.
When determining an applicant's
relationship to the insured wider

§ 216(h)(2){A}, we have always looked
to the law that was in effect in the
insured’s State of domicile at the time he
or she died. Some Federal courts have
also interpreted the provision this way.
See Ramon v. Califano, 493 F. SUPP. 158
{W.D. TEX 1980}; Allen v. Califona, 452
F. SUPP. 205 (D. Md. 1978).

However, in a recent circuit court
decision, Owens v. Schweiker, 692 F.2d
80 (9th Cir. 1982}, the court, fucusing on
the ambiguous language and
grammatical construction of section
216(h)(2)(A). interpreted the provisicn
differently than we have {and diffecently
than other Federal courts have) and
concluded that the Act should be read to
require the use of the State law of
domicile that was in effect at the time of
the Secretary’s determination an the
child’s claim. )

We believe that our longstanding
interpretation of section 216(h}(2}(A} is
consistent with the intent of Congress
and is a realistic application of Social
Security program purposes and
principles. A purpose of the program is
to replace in part the wages of an
individual who is no longer able to work
because of retirement, disability, or
death, and to provide monthly benefits
to the individual’s survivors who were
dependent on him or her when he or she
died. Realistically that dependency no
longer exists months or years after the
individual's death, and therefore the
child’s relationship status beginning
some time after the individual's death
would seem, in terms of economic
dependency, to be irrelevant. That

- conclusion accords with section

216(h}(3){C) of the Act, under which an
applicant qualifies as a surviving child
of the wobker only if documentary proof
of paternity was made during the
worker's lifetime, or the worker was
living with or contributing to the support
of the child at the time of death.

The Act provides that the relationship
between an insured and a child is to be

.determined under section 216{h)(3)(C}

when an applicant does not qualify
under section 216(h}(2). However, the
Owens decision would permit a reversal
of that sequence of tests, so that an
applicant who does not meet the
required relationship at the crucial time
under section 216{h)(3)(C} could qualify
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at a later point in time under section
216(h})(2)(A).

Moreover, section 202(d)(1)(C)
specifically requires that a surviving
child must have been dependent upon
the insured worker when he died. This is
another clear indication that Congress
intended that a surviving child
beneficiary have the required status at
the time of the insured’s death.

For the above reasons, and to avoid
conflicting interpretations of section
216(h)(2)(A) in the future, we are
amending 20 CFR 404.354(b) to clearly
state that we look to the inheritance law
which was in effect in the State of the

insured individual’'s domicile when he or
she died.

Regulatory Procedures

Executive Order 12291—This
regulation has been reviewed under
Executive Order 12291. It will have no
effect on any costs or prices in any part
of the economy. There will be no
program or administrative costs
resulting from this regulation. Therefore,
it does not meet any of the criteria for a
major regulation, and a Regulatory
Impact Analysis is not required.

Paperwork Reduction Act—These
regulations impose no reporting/
recordkeeping requirements requiring
OMB clearance.

Regulatory Flexibility Act—We
certify that these regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities because they
affect only the entitlement of individuals
to monthly benefits. Therefore, a
Regulatory Flexibility Analysis as
provided in Public Law 96-354, the
Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Programs No. 13.805 Social Security—
Survivors Insurance)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disabled,
Old-Age, survivors, and disability
insurance.

Dated: May 6, 1983.

John A. Svahn,

Commissioner of Social Security.
Approved: July 12, 1983.

Margaret M. Heckler,

Secretary of Health and Human Services.

Subpart D of Part 404 of Chapter III of
Title 20 of the Code of Federal
Regulations is amended as follows:

PART 404—[AMENDED] Certificates) that appeared in the
Federal Register on Tuesday, October
Subpart D—{Amended] 20, 1981 (46 FR 51588). The notice is

1. The authority citation for Subpart D being withdrawn because the authqrity
reads as follows: to issue All-Savers Certificates expired

] on December 31, 1982.
Authority: Secs. 202, 205, 216, 223, 228, 1102
of the Social Security Act, 49 Stat. 623, 53 FOR FURTHER INFORMATION CONTACT:
Stat. 1368, 84 Stat. 492, 70 Stat. 815, 94 Stat. Cynthia L. Clark of the Legislation and
449, 80 Stat. 67, 49 Stat. 647; Sec. 5, Regulations Division, Office of the Chief
Reorganization Plan No. 1 of 1953, 67 Stat. Counsel, Internal Revenue Service, 1111
631; 42 U.S.C. 402, 405, 4186, 423, 425, 428, and Constitution Avenue NW., Washington,

1302 and 5 U.S.C. Appendix. D.C. 20224, Attention CC:LR:T, (202-566—
2. Section 404.354 is amended by 4336), not a toll-free call. .

revising paragraph (b) to read as follows:
SUPPLEMENTARY INFORMATION:
§ 404.354 Your relationship to the insured.

* * * * * Background
(b) Use of State laws. To decide your
relationship to the insured, we look to
the laws that are in effect in the State
where the insured has his or her
permanent home when you apply for
benefits. If the insured is deceased, we
look to the laws that were in effect at
the time the insured worker died in the
State where the insured had his or her
permanent home. If the insured’s
permanent home is not or was not in one
of the 50 States, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, or
American Samoa, we will look to the
laws of the District of Columbia. For a
definition of permanent home, see
§ 404.303. The State laws we use are the
ones the courts would use to decide iu !
whether you could inherit a child’s share ~ Certificates expired on December 31,
of the insured’s personal property ifhe ~ 1982. However, the temporary
or she were to die without leaving a will. sregulations, T.D. 7789 (46 FR 51584), that
If these laws would not permit you to were issued simultaneously with the
inherit the insured’s personal property notice on Tuesday, October 20, 1981,
as his or her child, you may still be remain in effect until superseded.
eligible for child’s benefits if you are
related to the insured in one of the other
ways described in §§ 404.355-404-359.
[FR Doc. 83-20040 Filed 7-25-83; 8:45 am)
BILLING CODE 4190-11-M

- This document withdraws the notice
of proposed rulemaking that appeared in
the Federal Register on Tuesday,
October 20, 1981 (46 FR 51588). That
notice contained proposed amendments
to the regulations under sections 128,
265, 584, 643, and 702 of the Internal
Revenue Code of 1954 (Code]). If
adopted, the rules would have provided
guidance to the public on the exclusion
from gross income of interest earned on
All-Savers Certificates. However, the
Internal Revenue Service and the
Treasury Department have decided that
final regulations relating to All-Savers
Certificates are unnecessary because
the authority to issue All-Savers

Drafting Information

The principal author of this document
is Cynthia L. Clark of the Legislation
and Regulations Division, Office of the
Chief Counse), Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing this document, both in
matters of substance and style.

List of Subjects
26 CFR 1.61-1—1.281—4

—— mm

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-232-81]

Exclusion of interest on Certain
Savings Certificates; Withdrawal ot
Notice of Proposed Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR 1.561-1—1.601-1
Income taxes, Banks.
26 CFR 1.641-1—1.692-1

Income taxes, Estates, Trusts and
trustees, Beneficiaries.

26 CFR 1.701-1—1.771-1

Income taxes, Partnerships.

SUMMARY: This document withdraws the
notice of proposed rulemaking, relating
to the exclusion of interest on certain
savings certificates (All-Savers
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Withdrawal of notice of proposed
rulemaking

_ The proposed amendments to 26 CFR
part 1 relating to the exclusion of
interest on certain savings certificates
published in the Federal Register (46 FR
51588) on October 20, 1981, are hereby
withdrawn.

James I. Owens,

Acting Commissioner of Internal Revenue.
[FR Doc. 83~20178 Filed 7-25-83; 8:45 am]

BILLING CODE 4830-01-M

26 CFR Part 1

(LR-182-78}

Transfers of Securities Under Certain
Agreements

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Naotice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to
transfers of securities under certain
agreements. Changes to the applicable
tax law were made by the Act of August
15, 1978. The regulations wculd provide
the public with the guidance nesded to
comply with that Act.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by September 28, 1983. The
amendments are proposed to apply to
-transfers of securities under agreements
described in section 1058 of the Internal
Revenue Code, occurring after
December 31, 1976, and are proposed to
be effective on January 1, 1977.
ADDRESS: Send comments and requests
for a public hearing to: Commissiener of
Internal Revenue, Attention: CC:LR:T,
[LR-182-78} Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT:
Howard A. Balikov of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224, 202-566-3288,
not a toll-free call.

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 1058 and 1223 of the Internal
Revenue Code of 1954. These
amendments are proposed to conform

the regulations to section 2 of the Act of

August 15, 1978, Pub. L. 95-345 {92 Stat.
481) and are to be issued under the
authority contained in section 1058(b]) of
the Internal Revenue Code of 1954 (92

Stat. 483; 26 U.S.C. 1058) and in section

7805 of the Code (68A Stat. 917; 26
U.S.C. 7805).

Additional Information

Section 1058 and these regulations
provide rules relating to the income tax
treatment to be given to securities
lending transactions. If the provisions of
section 1058 and these regulations are
met, the lender shall not recognize gain
on the transfer of securities, or upon the
return of identical securities.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably seven copies] to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of informetion
requirements contained in this notice of
proposed rulemaking have been
submitted to the Office of Management
and Budget (OMB]) for review undor
section 3504({h} of the Paperwork
Reduction Act. Comments on thrse
requirements should be sent to the
Office of Information and Regulatory

- Affairs of OMB, Attenticn: Deck Officer

for Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies of those
comments to the Service.

Special Analyses

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291.
Accordingly, a Regulatory Impact
Analysis is not required. The Internal
Revenue Service has concluded that
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations proposed
herein are interpretative and tiie notice
and public procedure requirements of 5
U.S.C. 553 do not apply. Accardingly, no
Regulatory Flexibility Analysis is
required for this rule.

List of Subjects
26 CFR 1.1001-1—1.1102-3

Income taxes, Gain and loss, basis,
Nontaxable exchanges.

26 CFR 1.1201-1—1.1252--2

Income taxes, Capital gains and
losses, Recapture.

Drafting Information

The principal authar of these
proposed regulations is Howard A.
Balikov of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations, bath on
matters of substance and style.

Proposed amendments to the regulations

PART 1—{AMENDED]

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph 1. The following sections
are added in the appropriate place.

§1.1058-1 Transfers of securitles under
certain agreements.

(a) In general. Section 1058 provides
rules for the nonrecognition of gain or
loss with respect to certain transfers of
securities occurring after December 31,
1978. In order to qualify for treatment
under this section, the transfer must be
pursuant to an agreement which
contains the provisions required by
paragraph {b} of this section and those
provisions must be complied with. If this
section does apply, the lender will not
recognize gain or loss on the exchange
of the securities for the obligation of the
borrower under the agreement ncr wilk

" the lender recognize gain or loss on the

exchange of the rights under such
agreement in return for securities
identical to the securities transferred by
the lender..

(b) Agreement requirements. The
agreement between the borrower and
lender described in paragraph (a) of this
section must be in writing and must—

(1) Require the borrower to return to
the lender securities identical to those
which were lent to the borrower. For the
purposes of this section securities are
defined in section 1236(c). Identical
securities are securities of the same
class and issue as the securities lent to
the borrower. If, however, the agreement
permits the borrower to return
equivalent securities in the event of
reorganization, recapitalization or
merger of the issuer of the securities
during the term of the loan, this
requirement will be deemed to be
satisfied.

(2} Require the borrower to make
payments to the lender of amounts
equivalent to all interest, dividends, and
other distributions which the owner of
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the securities is entitled to for the period
during which the securities are
borrowed.

(3) Not reduce the lender’s risk of loss
or opportunity for gain. Accordingly, the
agreement must provide that the lender
may terminate the loan upon notice of
not more than 5 business days.

See section 512{a}({5) and the
regulaticns thereunder for additional
requirements with repect to loans of
securities made by exempt
organizations.

(c) Basis—{1) Lender's basis in
securities. If this section applies, the
lender’s basis in the identical securities
returned by the borrower shall be the
same as the lender’s basis in the
securities lent to the borrower.

(2) Lender’s basis in contractual
obligation. If this section applies, the
lender’s basis in the contractual
obligation received from the borrower in
exchange for the lender’s securities is
equal to the lender's basis in the
securities exchanged.

(d) Treatment of payments to lender.
Except as otherwise provided in section
512{a})(5), a payment of amounts
required to be paid by the borrower that
are equivalent to all interest, dividends,
and other distributions as provided in
paragraph (b){2) of this section, shall be
treated by the lender as a fee for the
temporary use of property. Thus, for
example, an amount received by the
lender that is equivalent to a dividend
paid during the term of the loan shall not
constitute a dividend to the lender for
purposes of the Internal Revenue Code,
but shall be taken into account as
ordinary income.

(e) Noncompliance with section 1058.
(1) If a transfer of securities is intended
to comply with section 1058 and fails to
do so because tke contractural
obligation does not meet the
requirements of section 1058(b) and
§1.1058-1(b), gain cr loss is reccgnized
in accordance with section 1001 and
§1.1001-1{a) upon the initial transfer of
the securities. However, see section 1091
of the Code for disallowance of loss
from wash sales of stock or securities.

(2) If securities are transferred
pursuant to an agreement which meets
the requirements of section 1058(b) and
§1058-1(b) and the borrower fails to
return to the lender securities identical
to the securities transferred as required
by the agreement, or otherwise defaults
under the agreement, gain or loss is
recognized on the day the borrower fails
to return identical securities as required
by the agreement, or otherwise defaults
under the agreement. However, see
section 1091 of the Code for
disallowance of loss from wash sales of
stock or securities.

(f) Special rule. For purposes of
determining the tax consequences to the
lender of securities when a merger,
recapitalization or reorganization
(including, but not limited to, a
reorganization described in section
368(a)(1) of the Internal Revenue Code)
of the issuer occurs during the term of a
loan to which section 1058 applies, the
section 1058 loan transaction is deemed
terminated immediately prior to the
merger, recapitalization or
reorganization and a second section
1058 transaction is deemed entered into
immediately following the merger,
recapitalization or reorganization.
Therefore, the borrower of the securities
is deemed to have returned the
securities to the lender immediately
prior to the merger, recapitalization or
reorganization and immediately
following the merger, recuptilization or
reorganization the lender and borrower
are deemed to have entered into a
second section 1058 loan transaction, on
terms identical to the original section
1058 loan transaction. The special rule
in this paragraph (f) shall not apply in
the case where the lender ultimately is
repaid with securities identical to the
securities originally transferred.

(g) Cross reference. For rules relating
to the lender's holding period, see
§1.1223-2

§ 1.1058-2 Examples.

The provisions of § 1.1058-1 may be
illustrated by the following examples:

Example (1). A owns 1,000 shares of XYZ
common stock. A instructs A's broker, B, to
sell the XYZ stock. B sells to C. After the
sale, B learns that A will not be able to
deliver to B certificates representing the 1,000
shares in time for B to deliver them to C on
the settlement date. B decides to effect the
delivery by borrowing stock from a third
party. To this end, B enters into a written
agreement with D, an non-exempt
corporation having a large stock portfolio of
XYZ common stock. The agreement includes
the following terms:

(i) D will transfer to B certificates
representing 1,000 shares of XYZ common
stock.

{ii) B will pay D an amount equivalent to
any dividends or other distributions paid on
the XYZ stock during the period of the loan.

(iii) Regardless of any increases or
decreases in the market value of XYZ
common stock, B will transfer to D 1,000
shares of XYZ common stock of the same
issue as that of the XYZ ¢ommon stock
transferred from D to B,

{iv} B agrees that upon notice of 5 business
days, B will return identical securities to D.

The agreement between B and D satisfies
the requirements of paragraph (b) of § 1.1058-
1. The agreement is in writing. It requires the
borrower, B, to return to the lender, D,
identical securities and to pay to the lender,
D, amounts equivalent to any dividends or
other distributions paid on the stock during

the period of the loan. It does not reduce D's
risk of loss or apportunity for gain because,
regardless of fluctuations in the market value
of XYZ common stock, B is obligated to
return 1,000 shares of XYZ common stock.

Example (2). Assume the same facts as in
Example (1) except that the agreement
between B and D includes the following
additonal terms:

(1) Upon D's transfer to B of the certificates
representing the 1,000 shares of XYZ common
stock, B will transfer to D, cash equal to the
market value of the XYZ common stock on
the business day preceding the transfer, as
collateral for the stock. The collateral will be
increased or decreased daily to reflect
increases or decreases in the market value of
the XYZ stock during the period of the loan.

(2) B agrees that upon notice of 5 business
days, B will return to D 1,000 shares of XYZ
common stock, or the equivalent thereof in
the event of reorganization, recapitalization,
or merger of XYZ druing the term of the loan.
Upon delivery of the stock to D, D will return
the cash collateral to B.

The agreement betwezen B and D satisfies
the requirements of paragraph (b) of this
section. If XYZ is merged into another
corporation and B returns to D an equivalent
amount of stock in the resulting corporation,
paragraph (f} of this section provides that the
section 1058 transaction is deemed
terminated immediately before the merger.
Thus, D is deemed to be the owner of the
XYZ common stock at the time of the merger.
Furthermore, paragraph {a) of this section
provides that D does not recognize gain or
loss upon the transfer of the XYZ common
stock to B or upon the return of the stock of
the resulting corporation to D. Nonetheless,
gain or loss may be recognized with respect
to the merger. If the merger is described in
section 368(a)(1), gain will be recognized to
the extent section 354(a)(2) or 356 applies to
the merger. If the merger is not described in
section 368(a)(1), D generally will recognize
the entire gain or loss with respect to such
stock as a result of the merger.

Example (3). Assume the same facts as in
example {2} and in addition that on March 1,
D transfers certificates representing 1,000
shares of XYZ common stock to B. D’s basis
in the stock is $60,000. On the business day
preceding the transfer, the stock has a market
value of $75 a share. Consequently, B
transfers to D $75,000 as collateral for the
stock. B then uses the certificates to complete
a timely delivery to C. On March 20, when
the market value of XYZ common stock is $69
a share, D gives B notice of termination. On
March 24, B delivers to D 1,000 shares of XYZ
common stock of the same issue as that of the
XYZ common stock transferred to B on
March 1. D returns the $69,000 cash collateral
to B. (Because the market value of the stock
had declined during the period of the loan,
the collateral was adjusted to reflect the new
market value and the $6,000 had previously
been returned to B.) Because the agreement
between B and D contains the provisions
required by paragraph (b) of § 1.1058-1 and
such provisions were complied with, D does
not recognize gain on the transfer of the XYZ
common stoack to B. Nor does D recognize
gain upon the return of XYZ common stock.
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D’s basis in the XYZ common stock returned
to it by B is $60,000. As to the holding period
of the XYZ common stock returned to D, see
§ 1.1223-2(a).

Example (4). Assume the same facts as in
example (3) and in addition that on March 3,
XYZ pays a dividend on its common stock. B
pays to D ap amount equivalent to the
dividend. The amount paid by B does not
constitute a dividend to D, but rather
constitutes a fee for the temporary use of
property as provided in § 1.1058-1(d).

Example (5), (i) Assume the same facts as
in example {3) except that on March 24 B
notifies D that delivery of the 1000 shares of
XYZ common stock, of the same issue as that
of the XYZ common stock transferred to B on
March 1, cannot be completed on March 24.
Assume further that B informs D that delivery
would be completed on March 27,

(ii) If B and D agree to extend the time
period in which B is to return the identical
securities to D till March 27, then the section
1058 agreement will not be treated as
breached when B delivers the securities on
March 27, pursuant to the modified section
1058 agreement. As a result, D does not
recognize gain on the transfer of XYZ
common stock to B. Nor does D recognize
gain upon the return of XYZ common stock.

(iii) If B and D do not agree to extend the
time period, in which B is to return the
identical securities to D, then as of March 25
B's failure to transfer the identical securities

" as required by the agreement will be treated
as a breach of the agreement. As a result D
will be treated as selling the XYZ common
stock on March 25. D miust then recognize
gain or (subject to 1091) loss, whichever is
appropriate, on the sale of the securities.

Par. 2. The following is added
immediately after § 1.1223-1. :

§ 1,1223-2 Rules relating to securities
lending transactions.

(a) General rule. In the case of a
transfer of securities pursuant to an
agreement which meets the '
requirements of section 1058 (relating to
transfers of securities under certain
agreements), the holding period in the
hands of the lender of the securities
received by the lender from the
borrower shall include—

(1) The period for which the lender
held the securities which were
transferred to the borrower; and

(2) The period between the transfer of
the securities from the lender to the
borrower and the return of the securities
to the lender.

(b) Failure to comply with section
1056. (1) If a transfer of securities is
intended to comply with section 1058
and fails to do so because the
contractual obligation does not meet the
requirements of section 1058(b) and
§ 1.1058(b), the holding period in the
hands of the lender of the securities
transferred to the borrower, shall
terminate on the day the securities are
transferred to the borrower and the
holding period in the hands of the

borrower of the property transferred to
it shall begin on the date that the
securities are delivered pursuant to the
transfer loan agreement.

(2) If securities are transferred
pursuant to an agreement which meets
the requirements of section 1058(b) and
§ 1.1058(b) and the borrower fails to
return identical securities as required by
the agreement or otherwise defaults
under the agreement, the holding period
in the hands of the lender of the
securities transferred to the borrower
shall terminate on the day the borrower
fails to return identical securities as
required by the agreement or otherwise
defaults under the agreement, and the
holding period in the hands of the
borrower of the securities transferred to
it shall begin on the day the borrower
fails to return identical securities as

required by the agreement or otherwise

defaults under the agreement.
James 1. Owens,

Acting Comissioner of Internal Revenue.
[FR Doc. 83~20177 filed 7-25-83: 8:45 am]

BILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION-
AGENCY

40 CFR Part 81

[A-5-FRL 2359-4]

Designation of Areas for Air Quality
Planning Purposes; Attainment Status
Designations, Ohio

AGENCY: U.S. Environmental Protectlon
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA proposes to change the
Total Suspended Particulate (TSP)
attainment status designatin for portions
of Cuyahoga County, Ohio. This revision
is based on a request from the State of
Ohio to redesignate this area and on the
supporting data the State submitted.
Under the Clear Air Act (Act),
designations can be changed if sufficient
data are available to warrant such
change.
DATE: Comments must be received on or
before August 25, 1983.
ADDRESSES: Copies of the redesignation
request, technical support documents
and the supporting air quality data are
available at the following addresses:
U.S. Environmental Protection Agency,
Region V, Air Programs Branch, 230 S.
Dearborn Street, Chicago, Illinois
60604.
Ohio Environmental Protection Agency,
Office of Air Pollution Control, 361

East Broad Street, Columbus, Ohio -~
43216.

Comments on this proposed rule
should be addressed to: (Please submit
an original and five copies if possible.)
Gary Gulezian, Chief, Regulatory
Analysis Section, Air Programs Branch
(5AP-26), USEPA, Region V, 230 South
Dearborn, Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Anne E. Tenner, (312) 886-6036.
SUPPLEMENTARY INFORMATION: Under

Section 107(d) of the Act, the -
Administrator of EPA has promulgated

" the National Ambient Air Quality

Standards (NAAQS) attainment status
for each area of every state. See 43 FR
8962 (March 3, 1978) and 43 FR 45993
{October 5, 1978). These area
designations may be revised whenever
the data warrant.

The primary TSP NAAQS is violated
when, in a year, either: (1) The
geometric mean value of monitored TSP
concentrations exceeds 75 micrograms
per cubis meter of air (75 ug/m3) (the
annual primary standard), or (2) the
maximum 24-hour concentration of TSP
exceeds 260 ug/m3 more than once (the
24-hour standard). The secondary TSP is
violated when, in a year, the maximum
24-hour concentration exceeds 150 ug/
m?3 more than once.

The current designations for TSP in
Cuyahoga County, Ohio, as codified in
40 CFR 81.336 are:

Primary Nonattainment—Cities of Brooklyn
Heights, Newburgh Heights, Bratenahl and
the City of Cleveland east of W. 117th Street
and Highland Avenue.

Attainment—Townships of Olmsted and
Chagrin Falls, and the Cities of Bay Village,
Westlake, North Olmsted, Olmsted Falls,
Strongsville, North Royalton, Broadview
Heights, Brecksville, Glenwillow, Solon,
Bentleyville, Grange, Moreland Hills, Chagrin
Falls, Pepper Pike, Hunting Valley, Lyndhurst,
Mayfield Heights, Highland Heights,
Mayfield, and Gates Mills.

Secondary Attainment—Remainder of the
County.

On November 2, 1982, and February
11, 1983, the State of Ohio requested
EPA to revise the TSP designation of
Cuyahoga County, Ohio to:

Primary Nonattainment—The area
enclosed by Lake Erie on the north and a line
running from Edgewater Park on the Lake,
south on West 85th Street to Denison
Avenue, east on Denison Avenue to State
Route 3, south on State Route 3 to Broadview
Road, South on Broadview Road to the Penn
Central {Conrail) Railroad (tracks are parallel
to and just north of Brook Park Road), the
Penn Central (Conrail) tracks northeast to
East 71st Street, East 71st Street North to
Fleet Avenue, Fleet'Avenue northeast to East
75th Street, East 75th Street north to Union
Avenue, Union Avenue east to East 79th
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Street, East 78th Street north to Gordon Park
on Lake Erie.

Secondary Nonattainment—The City of
Berea, the City of Brookpark west of I-71 and
the City of Cleveland east of the primary
nonattainment area, north of Kinsman Road,
and west of East 152nd Street.

Under the requested redesignation,
the eastern third of the current primary
nonattainment area would become
secondary nonattainment, while the rest
of the area would remain primary
nonattainment. (In addition, there is a
slight narrowing of the nonattainment
area.) The current secondary
nonattainment area would tecome full
attainment except for an area around
Berea and Brookpark.

To support the redesignation reguest,
the State of Chio submitted ambient air
quality data collected at numerous
monitors in Cuyahoga County during the
period January 1980—September 1582,
and from January 1980—December 1982
at a few select monitors. In addition,
EPA considered modeling analyses
based on 1974 actual and 1982 SIP
allowable emission rates performed
previously by the State. These data
show that there has been a considerable
improvement in ambient TSP levels in
many areas of the county. These
improvements can be related to sources
coming into compliance with applicable
emission limitations (either by fuel
conversion or installation-upgrading of
pollution control equipment), numerous
permanent source shutdowns, and the
implementation of industrial fugitive
dust programs. Although the proposed
nonattainment boundaries appear to be
a bit convoluted, it must be realized that
the sources causing and contributing to
the nonattainment problem are still
included in the nonattainment area.

The ambient data from the Cuyahoga
County monitors, in addition to the
supporting modeling data, are discussed
in the technical support document which
is available in EPA's Region V office.

EPA finds this designation to be
acceptable based on the available
monitoring and modeling data and
proposes to approve the redesignation of
Cuyahoga County, Ohio.

All interested persons are invited to
comment on the proposed redesignation.
Written comments received by the date
specified above will be considered in
determining whether EPA will approve
the redesignation. After review of all
comments submitted, the Administrator
of EPA will publish in the Federal
Register the Agency's final action on the
redesignation. ’

Under 5 U.S.C. Section 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial

number of small entities (See 46 FR
8709). '

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291,

(Sec. 107(d) of the Act, as amended 842 U.S.C.
7407)

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.
Dated: April 22, 1983.
Alan Levin,
Acting Regional Administrator.
[FR Doc. 83-20111 Filed 7-26-83; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 83-623; RM~-4434]
TV Broadcast Stations in Parker,

Colorado; Proposed Changes In Table
of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
to assign UHF TV Channel 53 to Parker,
Colorado, as that community’s-first
television assignment, in reponse to a
petition filed by Arapahoe County T.V.
Club.

DATES: Comments must be filed on or by
August 29, 1983 and reply comments on
or by September 13, 1983.

ADDRESS; Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Mass Media Bureau,
(202) 634-6530.

List of Subjects in 47 CFR Part 73
Television broadcasting.

Notice of Proposed Rule Making

In the matter of amendment of § 73.606(b),
Table of Assignments, TV Broadcast
Stations. (Parker, Colorado); MM Docket No.
83-623, RM—4434.

Adopted: June 13, 1983.

Released: July 15, 1983. .

By the Chief, Policy and Rules Division.

1. Before the Commission is a petition
for rule making filed by Arapahoe
County. T.V. Club (“petitioner”),
requesting the allocation of UHF TV
Channel 53 to Parker, Colorado, as its
first television assignment. Petitioner
states that it, or an entity of which itis a
part, will apply for the channel, if
assigned.

2. Parker (not listed in 1980 U.S.
Census), in Douglas County (population
25,153),! is located approximately 32
kilometers {20 miles) southeast of
Denver.

3. Petitioner states that Parker is an
incorporated community which, as of
1981, had a population of 120, and that it
is the county seat of Douglas County.
Economic data with respect to Douglas
County only, was supplied by petitioner.

4. Parker is not listed as a “place” in
the 1980 U.S. Census; therefor, we are
unable to confirm that it is in fact
incorporated. Likewise, we do not have
any official recognition concerning
Parker's population since it is excluded
from the Census Report. Further, we
note that Castle Rock, Colorado, is the
seat of government of Douglas County,
and not Parker, as alleged by petitoner.

5. Section 307(b) necessitates that we
require assignments to “communities”
as a geographically identifiable
population grouping. Generally, if a
community is incorporated or listed in
the U.S. Census, that is sufficient to
satisfy its status. As here, the absence of
such recognizable community status
places the burden on the petitioner to
provide the Commission with sufficient
information to demonstrate that such a
place is a geographically identifiable
population grouping which may qualify
as a “community” for assignment
purposes. See, Ansley, Alabama, 46 Fed.
Reg. 58688, published December 3, 1981.

6. In view of the above-noted
discrepancies, we are uricertain, based
on the information before us, whether
petitioner wishes an allocation, to
Parker, or to Castle Rock, Colorado.
This it must clarify in its comments. If
petitioner does intend to serve Parker,
the data provided does not permit us to
make a final determination as to its
community status for assignment
purposes.® Therefore, we believe it
appropriate to further investigate this
matter through the solicitation of
comments. Petitioner is required to
provide information to demonstrate how
Parker may qualify as a “‘community”
for assignment purposes.

7. If UHF TV Channel 53 is assigned to
Parker, it will require a site restriction
0.6 miles southeast thereof to avoid
short-spacing to a rule making
(MMDocket 83-385; RM—4292) to assign
UHF TV Channel 50 to Denver,
Colorado.

8. In view of the foregoing, the
Commission seeks comments on the

* Population figure was extracted from the 1980
U.S. Census, Advance Report.

* See, e.g., Cascade Village, Colorado, 48 Fed.
Reg. 19917, published May 3, 1983, and cases cited
therein.
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proposal to amend the TV Table of
Assignments, § 73.608(b} of the
Commission's Rules, with respect to
Parker, Colorado, as follows:

Channel No.
Proposed

City
Prasent

Parker, Colorado 53

9. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein. NOTE:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

10. Interested parties may file
comments on or before August 29, 1983,

"and replies on or before September 13,
1983. A copy of such comments should
be served on the petitioner, and its
consultant in this proceeding, as follows:
Arapahoe County T.V. Club, 18100 East

Berry Drive, Aurora, Colorado 80015

(petitioner)

and
Edward M. Johnson, One Regency

Square, Suite 450, Knoxville,

Tennessee 37915 (consultant to

petitioner).

11. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

§ 73.606(b) of the Commission’s Rules.
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), and 73.504 and 73.606(b) of
the Commission’s Rules, 48 FR 11549,
published February 9, 1981,

12. For further information concerning
this proceeding, contact Nancy V.
Joyner, Mass Media Bureau, {202) 634~
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration, or court
review, all ex parte contracts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to

which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and Sections 0.61,
0.204(b) and 0.283 of the Commission's
Rules, it is proposed to amend the TV
Table of Assignments, § 73.606(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule

" Making to which this Appendix is

attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

8. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
Section 1.420(d) of the Commission’s
Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420

of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s} who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c) of
the Commission’s Rules.}

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furhished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
NW.,, Washington, D.C.

[FR Doc. 83-20145 Filed 7-25-83; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 83-609; RM-4433]

TV Broadcast Stations in Okmulgee,
Oklahoma; Proposed Changes In Table
of Assignments

AGENCY: Federal Communications
Commission. :

ACTION: Proposed rule.

SUMMARY: This action proposes to
assign UHF Television Channel 44 to
Okmulgee, Oklahoma, in response to a
petition filed by Bob Brewer. The
proposed assignment could provide
Okmulgee with a first television
assignment.

DATES: Comments must be filed on or
before August 29, 1983, and reply
comments on or before September 13,
1983.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Mass Media Bureau (202)
634-6530.

List of Subjects in 47 CFR Part 73
Television broadcasting.
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Notice of Proposed Rulemaking

In the matter of amendment of § 73.608(b),
Table of Assignments, TV Broadcast
Stations. (Okmulgee, Oklahoma); MM Docket
No. 83-609, RM—4433.

Adopted: June 8, 1983.

Released: July 15, 1983.

By the Chief, Policy and Rules Divisions.

1. Before the Commission is a petition
for rule making filed April 15, 1983, by
Bob Brewer (“petitioner”), seeking the
assignment of UHF Television Channel
44 to Okmulgeg, Oklahoma, as that
community’s firct television assignment.
Petitioner submitted information in
support of the petition and expressed his
interest in applying for the channel, if
assigned. The channel can be assigned
in compliance with the minimum
distance separation requirements and
other technical criteria.

2. Okmulgee (population 16,263),! seat
of Okmulgee County (population 39,169),
is located in eastern Oklahoma,
approximately 60 kilometers (38 miles)
south of Tulsa, Oklahoma.

3. In view of the fact that