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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Servlce

7 CFR Part 906

[Docket No. FV-89-Q95FR]

Oranges and Grapefruit Grown in the
Lower Rio Grande Valley in Texas;
Relaxation of Minimum Size
Requirements for Texas Grapefruit
and Container Requirements for Texas
" Oranges and Grapefruit

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department is adopting
without modification as a final nilé an
interim final rule, which delayed
implementation of a final rule tightening
minimum size requirements for fresh
Texas grapefruit shipments until the
1990-91 shipping season and each
season thereafter. Under the earlier final
rule, the minimum size requirements for
grapefruit would have been tightened in
1989 to prohibit the shipment of any
grapefruit smaller than pack size 96
during the period November 16 through
January 31 each season. The interim
final rule also authorized Texas orange
- -and grapefruit handlers to use two )
additional containers for shxppmg fresh
fruit to market. This rule is expected to

- help the Texas citrus industry to
continue to successfully market.the -
1989-90 orange and grapefruit crops. -

.DATES: The container requirements for
Texas oranges and grapefruit became
effective October 11, 1989, and the
effective date of the ]anuary 24, 1989 (54
FR 3420) rule tightening minimum size
requnrements for Texas grapefruit was
delayed until February 1, 1990, under the
interim final rule (54 FR 41583, October
11, 1989). This final rule becomes ‘
.effective December 18, 1989. .

!

FOR FURTHER INFORMATION CONTACT:
Gary D. Rasmussen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,

" DC 20090-64586, telephone (202] 475~

3918.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Agreement and Marketing Order No.
908, both as amended (7 CFR part 906),
regulating the handling of oranges and
grapefruit grown in the Lower Rio
Grande Valley in Texas. The agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 137, as amended (7 U.S.C. 601-674)},
hereinafter referred to as the Act. -

This final rule has been reviewed
under Executive Order 12291 and

- Departmental Regulation 1512-1, and

has been determined to be a “non-
major” rule under cnterla contained-
therein, .

Pursuant to requirements. set forth in’
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural -~ -
Marketing Service (AMS] has
considered the economic impact of this
action on small entities.

The purpose.of the RFA is to fit .
regulatory actions to the scale of *
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act and rules issued thereunder are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 78 handlers of -

. oranges and grapefruit subject to -
regulation under the marketmg order for

oranges and grapefruit grown in Texas.

In addition, there are abouit 2,500 orange .

and grapefruit producers in Texas. Small
agricultural producers have been
defined by the Small Business -

" Administration (13 CFR 121.2) as those
" having annual receipts of less than. =
$500,000, and agricultural services firms -

are defined as those whose annual
receipts are less than $3,500,000. The
majority of these handlers and - .
producers may be classified as small
entities,

The interim.final rule delayed the
effective date of an increasz in.

j‘grapefrult size requirements (7 | CFR

906.365) and authorized two containers.
for oranges and grapefruiton a -
permanent basis (7 CFR 906.340). That
rule was issued October 5, 1989, and
published on October 11, 1989 in the
Federal Register (54 FR 41583). It
provided that interested persons could
file written comments through
November 13, 1889. No comments were -
received. These actions were '
unanimously recommended by the
Texas Valley Citrus Committee
{committee) on.August 1, 1989. The
committee administers the marketmg
order locally.

Section 808.365 specifies. minimum

. grade and size requirements for fresh

shxpments of oranges and grapefruxt A

"grown in Texas. The minimum size

requirements’ requu'e fresh grapefmlt to -
be at least pack size 96 (3% inches in

diameter), except that grapefruit grading
~ at least-U.S. No. 1 may be shipped if

they are at least pack size 112 (3%se . -
inches in diameter). These requirements
are in effect on a continuous basis from
season to season unless changed. Under

‘a final rule (54 FR 3420, January 24,
* 1989), minimum size requirements for

fresh Texas grapefruit would have been
tightened effective November 16, 1989,
to prohibit shipments of pack size 112

" grapefruit grading at least U.S. No.1

during the period November 16. through
January 31 each season. The interim.
final rule delayed the effective date of
that rule until February 1, 1990 to permit-
such grapefruit to be shipped throughout
the entire 1989-90 season. That delay
reflected crop and marketing conditions
which made implementation of the fina)
rule for the 1989-90 season.
impracticable. In addition, the interim
final rule similarly delayed the effective
date of miscellaneous changes made by
the earlier final rule to delete obsoléte -
language and to update references to be

" U.S. Standards for Grades of Oranges

and Grapefruxt in § 906.365. .
Due to freeze damage in February .

-1989, the industry is experiencing good -

marketmg opportunities for size 112

; grapefruit this season due to a reduced

supply of smaller sized Texas grapefruit.
In addmon, the committee expects that

- the juice market, the major alternative .

outlet for small. Texas grapefruit, will be-

. depressed this season.

Allowing the use of smaller size 112

. grapefruit in fresh markets this entire

season will provide handlers and. .

.- growers in the production area the
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opportunity of obtaining greater returns.
The committee believes that the 1990-91
season growing and marketing
conditions will have returned to normal,
and thus, the tighter grapefruit size
requirements should become effective
during the November 16 through January
31 period during the 1990-91 season and
each season thereafter. The tighter
requirements are intended to provide
more desirable sizes with more
acceptable maturity and flavor during
the peak demand period during the
season and to enable Texas grapefruit to
more effectively compete with grapefruit
from Florida during that period. The -
committee also believes that by the
1990-91 season, growing and marketing
conditions will have returned to normal,
and the tighter size requirements should
be in place at that time.

Section 906.340 (7 CFR 906.340)
specifies container, pack, and container
marking requirements on a continuous
basis for fresh shipments of oranges and

* grapefruit grown in Texas. These current

container requirements require Texas
orange and grapefruit handlers to use
specific containers for shipping fresh
fruit to market. The interim final rule
authorized handlers to use two
additional containers, both of which
were used on an experimental basis last
season and found to be suitable for -
shipping fresh citrus to market. The
additional containers provide Texas
citrus haridlers more flexibility in
packing and shipping their fruit. One of
these containers is a poly or vexar bag
with a capacity of four pounds of fruit,
which may be used only for shipping
oranges. The other container is a mesh
type bag with a capacity of ten pounds
of fruit. Both of these containers must be
packed in the matter container specified
in paragraph (a){(1)(iii) of this section.

The interim final rule also made
conforming changes necessary in
paragraph (a)(1)(iii) to permit the master
container authorized under that
paragraph to be used for the two newly
authorized containers. In addition, a
change was made for clarity to
paragraph (a)(1)(ix) which is
redesignated as paragraph (a){1)(xi).
Container requirements are designed to
ensure that fresh citrus is packed in
suitable containers, so that it arrives in
the marketplace in good condition.

The committee meets each season to
review the handling requirements for
Texas oranges and grapefruit, which are
in effect on a continuous basis.
Committee meetings are open to the
public, and interested persons may
express their views at these meetings.
The U.S. Department of Agriculture
(Department) reviews committee

recommendations and information -
submitted by the committee and other
available information to determine
whether modification, suspension, or
termination of the handling .
requirements would tend to effectuate
the declared policy of the Act.

Texas orange and grapefruit
shipments to fresh markets in the United
States, Canada, and Mexico are subject

~ to handling requirements effective under

this marketing order. Exempt from such
handling requirements are shipments
made: (1) Within the production area
{Cameron, Hidalgo, and Willacy
counties in Texas; (2) in individually
addressed gift packages aggregating not
more than 500 pounds which are not for
resale; (3) under the order's current 400
pound minimum quantity exemption
provisions, and (4} for relief, charity,
and home use. In addition, fruit shipped
to approved processors for processing
may be exempted from the handling
requirements.

Section 8e of the Act (7 U.S.C. 608e-1)
provides that whenever specified
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of that commodity into
the United States are prohibited unless
they meet the same or comparable .
grade, size, quality, and maturity
requirements as those in effect for the
domestically produced commodity.
Section 8e also provides that whenever
two or more current marketing orders
regulate the same commodity produced
in different areas of the United States,
the Secretary shall determine which
area produces the commodity in most
direct competition with the improved
commodity. Imports anywhere in the
United States must then meet the quality
standards set for that particular area.

Minimum grade and size requirements
for grapefruit imported into the United
States are specified in § 944.106 (7 CFR
part 944), and are effective under section
8e of the Act. These import requirements
are based upon Florida grapefruit
requirements issued under M.O. 905 (7
CFR part 905), and require imported
grapefruit to meet the same minimum
grade and size requirements as those
specified for the various varieties of
Florida grapefruit in Table I of

" paragraph (a) in § 905.308. Accordingly,

the findings and determinations for
imported grapefruit in part 944 would
not be changed by this action and no

- change in the provisions of part 944 is

necessary. Thus, import requirements
would continue to be based upon -
Florida grapefruit requirements under
M.O. 905.

This action reflects the committee’s
and the Department'’s appraisal of the

need to maintain the changed
requirements and delay the effective
date of the tighter size requirements for
grapefruit. The Department's view is
that this action will have a beneficial
impact on producers and handlers
because it will permit 1989-90 season
grapefruit shipments to continue to be
made consistent with anticipated crop
and market conditions. The application
of handling requirements to Texas
oranges and grapefruit over the past

.several years has been beneficial to the

Texas citrus industry in marketing their
crop.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

After consideration of all relevant
matter presented, the information and
recommendations submitted by the
committee, and other available
information, it is found that the final rule
finalizing the interim final rule, as
published in the Federal Register (54 FR
41583, October 11, 1989), will tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) This action adopts without
change the provisions of the interim
final rule; (2) shipment of the 1989-80
season Texas citrus crop is currently
under way:; (3) the interim final rule
provided a 30-day comment period, and
no comments were received; and (4) no
useful purpose would be served by
delaying the effective date until 30 days
after publication.

List of Subjects in 7 CFR Part 906

Grapefruit, Marketing agreements and
orders, Oranges, Texas.
_For the reasons set forth in the
preamble, 7 CFR part 906 is amended as
follows:

PART 906—ORANGES AND
GRAPEFRUIT GROWN IN LOWER RIO
GRANDE VALLEY IN TEXAS

1. The authority citation for 7 CFR
part 906 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Accordingly, the interim final rule
delaying the November 16, 1989 effective
date of a final rule amending the
provisions of § 906.365 (54 FR 3420,
January 24, 1989), until February 1, 1990;
and amending the provisions of
§ 906.340, which was published in the
Federal Register (54 FR 41583, October



Federal Register / Vol. 54, No. 241 / Monday, December 18, 1989 / Rules and Regulations 51739

11, 1989), is adopted as a final rule
without change. .

Note.—This action will appear in the Code
of Federal Regulations.

Dated: December 13, 1989,
William J. Doyle,
Acting Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 83-29349 Filed 12~15-89; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 506
(No. 89-469]

OMB Control Numbers Assigned
Pursuant to the Paperwork Reduction
Act

Date: December 7, 1989.

AGENCY: Office of Thrift Supervision,
Treasury. N

ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (“Office”) is adding 12 CFR
part 506 in order o display control
numbers assigned by the Office of
Management and Budget (“OMB")
pursuant to the Paperwork Reduction
Act of 1980, as amended, to information
collection requirements contained in the
Office's regulations.

EFFECTIVE DATE: December 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Colleen Devine, Acting Director,
Directives Management Division, (202)
806-6025, or Mary ]. Hoyle, Paralegal
Specialist, Regulations and Legislation
Division, (202) 906-7135, Office of Chief
Counsel, Office of Thrift Supervision,
1700 G Street NW., Washington, DC
20552. - ’

SUPPLEMENTARY INFORMATION: The
Office of Thrift Supervision is collecting
and displaying the control numbers
assigned to the information collection
requirements contained in its
regulations by the Office of
Management and Budget, pursuant to
the Paperwork Reduction Act, Public
Law 96-511, 94 Stat. 2812, as amended.
The Office is publishing such control
numbers in compliance with the
requirements of 5 CFR 1320.7.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553({a)(2), the
Office has determined that this rule is
not subject either to the notice and
comment or delayed effective date
requirements of the Administrative
Procedure Act.

Regulatory Flexibility Analysis

. Because no notice of proposed
rulemaking is required for this rule, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601) do not apply.

Executive Order 12291

Because this rule relates to agency
management, the provisions of
Executive Order 12291 do not apply.

List of Subjects in 12 CFR Part 506

Paperwork, Reporting and
recordkeeping requirements, Collection
of information.

Accordingly, the Office hereby
amends subchapter A, chapter V, title
12, Code of Federal Regulations, as set
forth below.

SUBCHAPTER A--ORGANIZATION AND
PROCEDURES

1. Part 506 is added to read as follows:

PART 506—INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT

Authority: Sec. 2(a), 94 Stat. 2812, as
amended (44 U.S.C. 3501 ef seq.), 5 CFR
1320.7.

§ 506.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

(a) Purpose. This part collects and
displays the control numbers assigned
to information collection requirements
contained in regulations of the Office of
Thrift Supervision by the Office of
Management and Budget (“OMB")
pursuant to the Paperwork Reduction
Act of 1980, Public Law 96-511, as
amended, and is adopted in compliance
with the requirements of 5 CFR 1320.7.

(b) Display.

12 GFR part or section where Current OMB
identified and described control No.

Part 528 1550-0021
643.9 1550-0007
544.2 1550-0017
5445 1550-0018
545.74 1550-0013
545.82 1550-0033
545.96(c) 1550-0011
545.113(b) 1550-0011
6§52.4 . 1550-0017
652.5 1550-0018
652.11 1550-0011
563.1(b) 1650-0011
563.10 1550-0027
563.41 1550-0034
663.45 1550-0002
563.47(e) 1550-0011
563.48(c) 5 1550-0011
663.90 1550-0011
563.93(¢c) + 1550-0011
563.98(g) 1550-0029
663.131(c) 1550-0028
563.132 1550-0033
563.172(a) 1550-0011
663.173(e) 1550-0011
663.174(e) 1550-0011

12 CFR part or section where Current OMB
Identified and described control No.

563.174(f) 1550-0011
563.177 1550-0041
563.183(b) 1550-0032
563.233(b) 15500011
Part 563(b) 1550-0014
563¢.10{(c) 1550-0011
Part 563d 1550-0019
563.4 through 5636.6 .coeeeercererssrennes 1550-0012
Part 563g 1550-0035
566.4(b) 1550-0011
674.4 1550-0032
674.5(b) 1550-0032

By the Office of Thrift Supervision.
M. Danny Wall,
Director.
[FR Doc. 88-29324 Filed 12-15-89; 8:45 am)
BILLING COGE 8720-01-M

CEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 88-NM-169-AD; Amdt. 39~
6420]

Airworthiness Directives; British

"Aerospace Model BAe 146-100A,

-200A, and -300A Series Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to British Aerospace Model
BAe 146-100, —~200A, and -300A series
airplanes, which requires inspection of
the aileron disconnect units (ADU's} and
modification or replacement, if
necessary. This amendment is prompted
by reports of the ADU failing to cock .
and/or release when tested. This
condition, if not corrected, could lead to
loss of all roll control should a jam in
the aileron flight control system occur.

DATE: Effective January 14, 1990,

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Librarian for Service
Bulletins, P.0. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East -
Marginal Way South, Seattle,
Washington,

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone {206) 431-
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* 1565, Mailing address: FAA, Northwest

Mountain Region, 17900 Pacific Highway -

South, 0-68986 Seattle, Washmgton
98168.

SUPPLEMENTARY INFORMATION: A

- proposal to amend part 39 of the Fedeéral

Aviation Regulations to include a
airworthiness directive, applicablée to .
British Aerospace Model BAe 146-100A,

- ~200A, and -300A series airplanes, . . .. contmues to redd as follows: -

. which requires inspection of the aileron - - .
q poct! ° Authority: 49 U.S.C. 1354(a); 1421 and 1423;

dxsconnect ‘units, and replacement or
modification, if necesgary, was . .
published in the Federal Register on .
October 3, 1989 (54 FR 40677), .

‘Interested persons have been afforded
_ an opportunity to participate in the
making of this amendment. Due - . -
consideration has been given to the
single comment received.

- 'The commenter supported therule, ~ -~ °
. After careful review of the a’vailabio Cane

* data, including the comment riotéd- -

. above, the FAA has determined that air
safety and the public interest require,the
adoption of the rule as proposed.

dtis estrmsted that 58 airplanes of U.S.
- registry will be affected by this AD, that
it will take’ approximately 5 manhours
per mrpiane to accomplish the required
actions, and that the average labor cost .

- will be $40 per manhour. The estimated

- cost for the modifications is $100. Based
" on these figures; the total cost impact of .
the AD on U.S: operators is estlmated to
be $17.400.

‘The regulations adopted herein wxii
not have substantial direct effects on.the:
. States, on the relationship between the
" pational government and the States, or -
on the distribution of power and
. responsibilities among the various levels

. of government. Therefore, in accordance

. with Executive Order 12612, it i8
determined that this final rule doés not
" have sufficient federalism imphcations

- to warrant the preparationofa -

- Federalism Assessment. g

For the reasons discussed ab0ve.
certify that this action (1) is not a “major
- rule” under Executive Order 12291; (2} is
* not a “significant rule” under DOT
* Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact, :
- positive or negative, on a substantial’

. .number of small entities under the :
‘criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
. this action and is contained in the -

. regulatory docket. A copy of it may be -

. obtained from the Rules Docket.

List of Subjects.in 14 CFR Part 3 SRR

. Air transportation, Aircraft Aviation
- . safety, Safety. RN

Adoption of the Amendment

Accordingly. pursuant to the authonty '

delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows: - A

: PART 39—[AMENDED]

‘1. The authority citation for part 39 »' .

49 U.S.C. 106{9} (Revised Pub. L. 97449,
January 12 1983); and 14 CFR 11.89.'

. $39.13 (Amended] .
2. Section 39.13 is amended by adding L

the following new airworthmess :
directive: -

British Aerospace: Applies to Bntlsh
Aerospace (BAe) Model 146-100A, -
~200A and -300A series airplanes, -

-certificated in any category. Compliance
is required as indicated, unless =
. previously accomplished.-

" To prevent loss of roll control shouid a iam

in aileron contro! system occur, accomplish

the following: ..
A. Within 60 days after the effectxve date

. of this AD:

1. Determine if Fraser Nash part Number
A0-100-902 aileron disconnect units (ADU's)
or Normalair-Garrett, Ltd. (NGL) part :
Numbers 1099R000, 1224R000, or 1295R000

- ADU's are installed. If NGL part Number

1295R000 ADU's modified to British

. ‘Aerospace (BAe) Modification HCM702120‘ )
. (NGL Modification No. 5RM) configuration
are installed, no further action is required, -

- 2, Modify NGL part Number 1295R000

" ADU's to BAe modification HCM70212C

(NGL modification SRM)-configuration, in

" accordance with BAe Modification Service

Bulletin 27-88 70212C, dated November 10,
1988,

100-902 and NGL part Numbers 1099R000 and
1224R000 ADU's for dormant failure, in
accordance with British Aerospace . -

. Inspection Service Bulletin 27-87, dated .
. September 30, 1988. Replace any failed units

with serviceable units prior to further flight.
B. For all airplanes equipped with NGL part
Numbers 1089R000 and 1224R000 ADU's that -
have not been previcusly modified to BAe
HCM 70212A&B (NGL Modification 3RM and’
4RM) configuration:
1. Within one year after the effective date

" of this AD, modify NGL part Number

1099R000 and 1224R000 ADU's to BAe .
HCM70212A&B (NGL Modification 3RM and

. 4RM) and BAe HCM70212C (NGL

Modification 5RM) configuration, in
accordance with BAe Modification Service.

. Bulletins 27-75-70212A&B, dated June 16, -
- 1988, and 27-88-70212C, dated November 10 A
1988, :

" Note: British Aerospace Modiﬁcatxon

" - Service Bulletin 27-75-70212A&B refers to
NGL Service Bulletins 1099R-27—4 and 1224R-
- 27-5. British Aerospace Modification Service
- Bulletin 27-88-70212C refers to NGL Service
* Bulletin 1295R~27-8, Revision 1, and NGL -

3. Inspect Praser Nash part Number AO- ¢

Service News Letter, dated September 12, . '
1988, for specific installation procedures.
-C. An alternate means of compliance or -

- adjustment of the compliance time; which

provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA.
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance -
Inspector (PMI), who will either concur or
comment and. then send it to the Manager.

. Standsrdization Branch, ANM-113. .

D. Speciai ﬂight permits may be issued in

) . accordance with-FAR 21.197 and 21.199 to* -

operate airplanes to a base in order to",
comply with the requirements, of this AD

© All persons affected- by this directive -
who have riot already received the .
appropriate service documents from the

-manufacturer may obtain copies upon
" request to British Aerospace, Librarian

for Service Bulletins;P.O. Box 17414, .

" Dulles International Airport. L
" Washington, DC 20041. Thege | . .-
. documents may be examined at the "

FAA, Northwest Mountain Reglon. o

. Transport Airplane Directorate, 17900

" Pacific Highway South, Seattle, ,

. Washington, or the Standardization ~
" Branch, 9010 East Marginal Way South

Seattle. Washington
. This am_endment ‘becornes effectwe ]anunry

. ’14 1990.

- Issued-in Senttie, Washmgton. on -
NOVem‘ber 30, 1989:- ‘

- Darrell M Pederson.

Acting Managar, Transport Aup]ane
Directorate, Aircraft Cémﬂcatzon Service.

[FR Doc. 89—29046 Filed 12-15-89; 8 45 am]
au.uua cobe o-u L

14 CFR Psrt 39'

' [Docket No. 87-ANE-44 Amendment 39—-

6398)

 Alrworthiness Dlreetlves, McCauley
* Accessory Division, Cessna Aircratt

Company, Model 1A1031TCM6958

. Fixed-Pitch Propellers

AGENCY: Federal Aviation -

- Administration (FAA), DOT.
" AcTION: Final rule. -

SUMMARY: “This amendment adopts a
new au'worthiness directive {AD) which
requires inspection and rework of an
area of the blade hub on McCauley
‘Accessory Division; Cessna Aircraft *
Company, Model 1A103/TCM6958 fixed-

" pitch propellers, The AD is needed to

prevent blade separation which could -
possibly lead to engine separatlon and

- loss of sircrsft control. :

DATE: Effectzve January 31, 1990
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Compliance: As mdxcated in the body
of the AD.
ADDRESSES: The apphcable service
bulletin may be obtained from
McCauley Accessory Division, Cessna
Aircraft Company, 3535 McCauley
Drive, Vandalia, Ohio 45377, or may be
examined in the Regional Rules Docket,
Room 311, Office of the Assistant Chief
Counsel, Federal Aviaticn
Administration, New England Region, 12
New England Executive Park, .
Burlington, Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Mr. Tomaso DiPaolo, Chicago Aircraft
Certification Office, Propulsion Branch,
ACE-140C, Small Airplane Certification
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois 60018;
telephone {312) 694-7031.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations (FAR) to include
an AD which requires inspection and
rework of an area of the blade hub on
certain McCauley Accessory Division,
Cessna Aircraft Company, Model 1A103/
TCM6958 fixed-pitch propellers was
published in the Federal Register on
January 19, 1988 (53 FR 1373).

The proposal was prempted by an
FAA determination that certain
McCauley Accessory Division, Cessna
Aircraft Company, Model 1A103/
TCM6958 fixed-pitch propellers had
evidence of scratches or tool marks on
the propeller blade-to-hub forward face
transition area. The scratches ortool
marks can lead to fatigue cracks and
subsequent propeller blade separation
followed by possible engine separation
and loss of aircraft control. There were
. two occurrences in service where
complete propeller blade separation
occurred. Since these conditions were
likely to exist on other propellers of the
same type design, the Notice of
Proposed Rulemaking (NPRM) (53 FR
1373, January 19,1988) required dye
penetrant inspection and rework of the
propelier blade-to-hub forward face
transition area to remove any indication
of scratches or tool marks on certain
McCauley Accessory Division, Cessna
Aircraft Company, Model 1A103/
TCMB6958 propellers.

An opportunity to comment on the
NPRM was extended to the public. No
- objections to the NPRM were received.
However, discussions with FAA field
offices indicated that, based on field
reports, consideration should be given to
expand the inspection area.
Investigations revealed a single incident
of cracks in the hub bolt holes.
McCauley Service Bulletin 169B, dated .

Jurie 9, 1989, was issued to expand the
inspection area to include all the hub
bolt holes. McCauley Service Bulletin
169C, dated September 22, 1989, was
issued to reduce the inspection of the
hub bolis holes to those adjacent to the
leading edge cf the propeller blade and
with no changes to the inspection
procedure of the propeller blade-to-hub
forward face transition area.

The FAA concurs with the comments -
and will expand the inspection area.
Inspecting the bolt holes will not
significantly increase the required
inspection time. Accordingly, the
proposal is adopted with changes to the
inspection/rework area to include the
hub bolt holes adjacent to the leading
edge of the propeller blade.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment. .

The FAA has determined that this
regulation involves 8,778 aircraft, and
will cost approximately $120.00 per
aircraft. This regulation will not have a
significant economic impact since no
repetitive inspection or rework will be
required. Therefore, I certify that this
action (1) is not a “major rule” under
Executive Order 12291;(2) is not a

“gignificant rule” under DOT Regulatory ‘

Policies and Procedures (44 FR 11034;
February 26, 1979); (3) does not warrant
preparation of a regulatory evaluation
as the anticipated impact is 80 minimal;
and (4) will not have a significant
economic impact, positive or negitive,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Alrcraft, Aviation
safety, and Safety. )
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
(FAA) amends part 39 of the Federal
Aviation Regulations (FAR) as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 48 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,

January 12, 1983}); and 14 CFR 11.89.

§39.13 {Amended] .

2. Section 39.13 is amended by adding
the following new airworthiness
directive (AD}:

McCauley Accessory Division, Cessna
Aircraft Company: Applies to McCauley
Accessory Division, Cessna Aircraft
Company Model 1A103/TCM6958 fixed--
pitch propellers installed on, but not.
limited to Cessna Aircraft Company
Models 152 and A152 and Reims
Aviation S. A. Models F152 and FA152
aircraft. Affected propeller serial
numbers are 770001 through 777390 and
BC~001 up to, but not including JAOO1.

Compliance is required within the next 100
hours time in service after the effective date
of this AD, or before the accumulation of 1200
hours time in service, whichever occurs later,
unless already accomplished.

To prevent possible fatigue cracks that can
lead to blade separation near the hub, which
could subsequently lead to engine separation
and loss of aircraft control, accomplish the
following:

(8) Inspect and rework the hub bolt holes
adjacent to the leading edge of the propeller

_ blade and the propeller blade-to-hub forward

face transition &rea in accordance with the
Appendix (McCauley Accessory Division
Service Bulletin 189C, dated September 22,
1989] to this AD.

Note: Previous compliance with McCauley
Accessory Division Service Bulletin 169B,
accomplished prior to the effective date of
this AD, does constitute compliance with the
requirements of this AD.

(b) Remove from service prior to further
flight any propeller which, after initial or final
inspection following rework, shows evidence
of cracks or other unairworthy conditions as
described in the Appendix to this AD.

{c) Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and 21.189
to a base where the AD can be accomplished.

{d) Upon submission of substantiating data
by an owner or operator through an FAA .
Airworthiness Inspector, an alternate method
of compliance with the requirements of this
AD or adjustments to the compliance time
specified in this AD may be approved by the
Manager, Chicago Aircraft Certification
Office, ACE-115C, Small Airplane
Certification Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 2300 East Devon Avenue,

" Des Plaines, Illinois 65018.

This amendment becomes effective on
January 31, 1990,

Issued in Burlington, Massachusetts, on
November @. 1989,
Jack A. Sain,
Manager, Engine and Propeller Dlmctomte,
Aircraft Certification Service. .

Note: The appendix is not published in the
Federal Register. 1t is available from New
England Headquarters. See ADDRESSES
section. This appendix contains McCauley
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Accessory Division Service Bulletin 169C,.
dated September 22, 1989,

[FR Doc. 89-29041 Filed 12-15-89; 8:45 am]
BILLING CODE 4910—‘3—" :

DEPARTMENT OF THE INTERIOR

Ofﬂce of Surface Mining Reclamation
and Enforcement ..

30 CFR Part 935

Surface Coal Minlng and Reclamation
Operatlons Under the Federal Lands
-Program; State-Federal Cooperatlve
Agreements; Ohlo ‘

AGENCY: Office of Surface Mmmg

-*" "Reclamation and Enforcément [OSMRE)'

Interior.
thon. Final rule.

SUMMARY: OSMRE is adopting an
amendment to the cooperative
agreement between the Department of
the Interior and the State of Ohio for the
regulation of surface coal mining and

_reclamation operations-on Federal lands .

in Ohio. This final rule authonzes the
State of Ohio to regulate coal - :
exploraﬁon activities on Federal lands
in Ohio under the terms of the-

coopgrative agreement, This cooperqtive '
. agreement is authorized under section . .
~523(c) of the Surface Mining Control and-

Reclamation Act of 1977 (SMCRA). The
Federal regulations at 30.CFR 745,14 | :

" - provide for amendments to cooperauve'

agreements of this type.- .
EFF.EC‘HVE DATE: January 17, 1990.-
FOR FURTHER INFORMATION CONTACT:

Ms: Nina Rose Hatfield, Columbus Field -

Office Director, Office of Surface Mining
Reclamation and Enforcement, Room
202, 2242 South Hamilton Road,
Columbus, Ohio 43232; Telephone (614)
806-0578.

SUPPLEMEN'TARV-INPORMATION:

1. Background
I1. Summary of Amendment to the
Cooperative Agreement

IIL Public Comment on Proposed Amendmeht :

IV. Procedural-Matters -
L Background

-Section 523(c) of SMCRA. 30 US.C.
1201 et seq., and the implementing -
regulations at 30 CFR parts 740 and 745,
allow a State and the Secretary of the.
Interior to enter into a cooperative
agreement to provide for State
regulation of surface coal mining and
reclamation operations on Federal lands
within the State, provided the State has
an approved State program for the -
regulation of surface coal mining and .
reclamation operations, and the .
Secretary determines in writing. that the

State has the necessary personnel and
funding to fully implement the
agreement in accordance with SMCRA.
The Federal regulations at 30 CFR 745.14
state that a cooperative agreement
which has been approved pursuant to

§ 745.11 may be amended by mutual
agreement of the Secretary and the
Governor of a State.

On March 286, 1982, the State of Ohio
requested a cooperative agreement
between the Department of the Interior
and State of Ohio to give the State
primacy in the administration of its
approved regulatory program on Federal
lands in Ohio. The Secretary of the -
Interior (the Secretary) approved the -

. cooperative agreement on February 22,
*- 1984, Approval of the cooperative

agreement was published on April 13,

"+ 1984 (49 FR 14735). The text of the

existing cooperative agreement can be .
found at 30 CFR 935.30,

The approved cooperative agreement
signed by the Secretary and the
Governor of Ohio does not contain
specific language regarding coal
exploration on Federal lands in Ohio.

“On April 26, 1988, OSMRE sent a letter

to the State outlining proposed

" amendments to the cooperative

agreement to include this language and

. to make other minor changes regarding

reference to an appendix to the
agreement. In a letter dated May 13,

'1988, the State of Ohio indicated that the -
_ proposed changes were' acceptable to
“the State,

* IL. Summary of Amendmenl to the -
. Cooperative Agreement

_ The text of.the cooperative agreement
is being amended to replace reference to

- the “Office of Surface Mining" with the

“Office of Surface Mining Reclamation
and Enforcement” and to replace all
references to “OSM" with “OSMRE."
The following sections of the '

" cooperative agreement are also
amended:

. Article LA.—Authority and Article VI.—

Review of Permit App]matlon
Package

.- The authority provision of Article I. A 4
- is amended to provide that Chio’s
- _ authority toregulate surface coal mining -

and reclamation operations on Federal -
lands includes coal exploration '
operations not subject to 43 CFR part
3480, subpart 3480 through 3487. In
addition, Article VI has been amended
to add the phrase “coal exploration” to
the statement that identifies Ohio's
responsnblhty for the review of permit

- application packages. The amended

language is similar to the Federal

- regulation at 30.CFR 740.4{c)(6) which

states that OSMRE may delegate to a.

State regulatory authority under a
cooperative agreement the review and
approval of exploration operations not
subject to the requirements of 43 CFR.
parts 3480-3487.. Therefore, the specific
mention of exploration operations in
Articles I and VI of the cooperative

. agreement with Ohio is in accordance

with SMCRA and consistent with the-
Federal regulahons

Article XV. —-Resen'atlon of Rights and
Appendlx A

" The Reservation of Rights provnslon at
Article XV is amended to clarify that the
agreement shall not be construed as -
waiving or preventing the assertion of

-any State or Federal rights that have not - -

been expressly addressed in the - -
agreement,

An appendix A has been added that
consists of a list of the laws and
regulations to which, at a minimum, the
Reservation of Rights Provision applies.

A reference to appendix A has also been
added to Article XV.

The Federal regulations at 30 CFR
745.13 prohibit the Secretary from
delegatmg certain authorities to States -
in State-Federal cooperative :
agreements. The revisions to Article XV
and the addition of appendix A to the

- cooperative agreement should

adequately clarify that certain rights are
reserved by the Secretary and the State

.of Ohio under this cooperative
_agreement. The améndments are in

accordance with SMCRA and consistent
with the Federal regulations.

Surface Effects of Underground Mining

OSMRE had proposed to amend the
authority provision of Article LA. to
state that Ohio's authority to regulate
surface coal mining and reclamation
operations on Federal lands also
includes the surface effects of
underground mining operations.
However, since the Federal definition of .
“surface coal mining operations” at-30
CFR 700.5 includes the phrase “surface

. operations and surface nmpacts incident .
“to an underground coal mining” OSMRE

has determined that the specific mention
~ in the Cooperative agreement of surface

" effects resultinig from underground -
mining operations is unnecessary and
may have been confusing. Therefore,
this change is not adopted. The Ohio .
cooperative agreement will continue to °

‘provide authority for Ohio to regulate

surface coal mining operations on
Federal lands in the State including .

- surface impacts incident to underground

mines
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. L. Public Comments .

- The public comment period and
opportunity to request a'public hearing
" on the proposed rule published August
'30, 1988 (53 FR33150), ended on - -
September 29, 1988. No public comments
were received and the:scheduled public
hearing was not held as no'one . -
requested an opportunity to provide
. testimony. Comments also were -
“solicited from various Federal agencies
with an actual or potential interest in
the Ohio program. No substantive
com‘ments' were received.

V. Procedural Matters o e

- Executive Order No. 12291 and the
- -Regulatary Flexibility Act

" On Octgber 21, 1982, lhe Department
of the Interior received from the Office
.~ of Management and Budget an
- exemption for State-Federal cooperative
agreements from the requirements of
sections 3 and 7 of Executive Order
12291,
The. Department has rev1eWed thls
proposed agreement in light of the
Regulatory Flexibility Act (Pub. L. 96—

‘4 . 854). Having conducted thig review, the-
 Depaitment has determined that this

. document will not have a significant

~ economic effect on a substantial number
of small entities because no significant

- departure from either the State or
Federal requirements already in ‘effect
will occur and no new or additional
informationi will be required by the

" proposed agreement, -

- National Environmental Policy Act

. Proceedings relatmg to adoptxon or.

. amendment of a permanent program

" State-Federal cooperative agreement are
part of the Seeretary's. implementatron
of the Federal lands program pursuant

" 'to.section 523 of the Act, Such

proceedmgs are exempt under section
702(d) of the Act from the requlrements

- 'to’prepare a detailed statement pursuant
to section 102(2)(C) of the National
Environmental Pohcy Act of 1969 (42 -
U.S.C. 4332(2)(C)). ,

Paperwmk Reducuon Act

i Thls amendimnent to the Ohlo
' Cdoperative Agreement does not
contain information’ collectlon '

requirements which require clearance

“from the Ofﬁce of Management and
Budget under 44U, S.C. 3507,

Author

. The author of this' reétxlatlon is' ¢ -
_Ms. Nina Rose Hatfield, Director,

'",'Columbus Field Office, Office of Surface

- . Mining Reclamation and Enforcement,
. Room 202, 2242 South Hamllton Road,

Columbus, Ohio 43232; Telephone (614)
8660578,

List of Subjects in 30 CFR Part 935

Coal mining, Intergovernmental
relations; Surface mining, Underground
mining,

Accordmgly. utle 30 chapter V],
subchapter T of the Code of Federal
Regulations is amended as set forth

below:.

Dated: November 16, 1989.
Dave O’Neal,

Assistant Secretary—Land and Mmerals
Management .

" PART 935--OHIO

1. The authority citation for. part 935

- continues to read as follows:

" Authority: 30 U S.C. 1201 et seq., as
amended.

§935.30 [Amended]

2. Section 935.30, State-Federal -
Cooperative Agreement, is amended to
remove the words “Office of Surface
Mining” as they appear in the first
paragraph and add, in their place, the
words “Office of Surface Mining - -
Reclamation and Enforcement:” In
addition, all references to “OSM"
throughout the text of the cooperatlve
agreement are revised to read ‘-
“OSMRE".

3. In § 935.30, State-Federal
Cooperative Agreement, Article LA.,
Article VI introductory text, and Artlcle

- XV are revised and appendlx A is added

to read as follows:

§935.30 State-Federal COOperatlve
agreement.

W e 3 .

Article I Introduction, Purpose, and. -
Responsible Administrative Agency

A Authomy This Agreemem is ‘authorized

"by section 523(c) of the Surface Mining
Control and Reclamation Act {Act), 30 U.S.C. _

1273(c), which allows a State witha
permanent regulatory program approved by .

the Secretary under 30 U.S.C. 1253, to elect to

enter into an Agreement with the Secretary of
the Department of the Interior for State

“ regulation of surface coal miningand =~ ~ 7’
‘reclamation operations on Federal lands. - - -
- This Agreement provid'es'for State regulation ..
- .of surface coal mining and reclamation :-: -
- operations and of coal-exploration operations .
not subject to 43 CFR part 3480, subparts 3480 -

through 3487, on Federal lands.in Ohio which

are under the jurisdiction of the, United States .
" Department of Agriculture, Forest Service,
" except those lands containing leased Federal
- coal; consistent with State and Federal laws
governing such activities in Ohio, the Federal '
lands program (30 CFR parts 740-745) and the-
- Ohio State program (approved State -

program).
» R ] B * . q -

Article VI: Review of Pemut Appllcatlon -
Package .. ..

The Division shall assume the primary
responsibility for the review of permit_
application packages for surface coal mining

 and reclamation and coal exploration

operations on Forest Service lands covered
by this ‘Agreement. The Division shall -
coordinate the review of permit application
packages with the Forest Service and other
Federal agencies which may be affected by
the proposed surface coal mining and
reclamation operation to ensure compliance:
with Federal laws other than tlie Actand . - :
regulations other than the approved State
program. When requested by the State,
OSMRE shall assist the State in identifying

., Federal agencies other than the Forest

Service which may be affected by the mining .
proposal

* x R »

Article XV: Reservation of Rights

In accordance with 30 CFR 745.13, this
Agreement shall not be construed as waiving
or preventing the assertion of any rights that
have not been expressly addressed in this
Agreement that the State or the Secretary
may have under other laws or regulatlons.
including but not limited to those listed in
Appendix A,

Appraved: .
Richard F. Celeste,

-Governor of Ohio.

Date: April 19, 1989.
Manuel Lujon,

" Secretary of the Interior.

Date: December 11, 1989.

- Appendix A

. 1. The Federal Land Policy and
Management Act, 43 U.S.C. 1701 et seq., and
implementing regulations.

2. The Mineral Leasing Act of 1920, 30
US.C. 181 et seq., and implementing
regulations, including 43 CFR part 3480.

3. The National Environmental Policy Act
of 1969, 42 US.C. 4321 et seq., and . ~
lmplementmg regulanons, mcludmg 40 CFR
part 1500. -

4. The Endangered Qpemes Act as
amended, 16 U.S.C. 1531 et seq., and
lmplementmg regulations, including 50 CFR
. part 402,

5. The Fish and Wildlife Coordmatlon Act,

as amended 16 U 8.C. 661 ef seq., 48 Stat.

401,
6. The Natlonal Historic Preservation Act -

-of 1986, 16°U.S.C. 470 et seq.; and.
. implementing regulations; includmg 36 CFR -
- part 800.

7. The Clean Air-Act, 42 U S.C. 7401 et seq.,
and implementing regulations. .
8. The Federal Water Pollution Control Act,

33 U.S.C. 1251 et seq., and implementing

regulations.
9. The Resource Conservation and

' Recovery Act of 1978, 42 U.S.C. 6901 et seq »

and implementing regulations. -
10. The Reservoir Salvage Act of 1960, as
amended by the Preservation of Historical

.and Archaeological Data Act of 1974 16
. US.C. 469 et seq. .
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11. Executive Order 11593 (May 13, 1971),
Cultural Resource Invetitories on Federal
Lands.-

12. Executive Order 11988 (May 24, 1977), .
for flood plain protection.

13. Executive Order 11990 (May 24, 1977},
for wetlands protection.

14. The Mineral Leasing Act for Acquired
Lands, 30 U.S.C. 351 et seq., and
implementing regulations.

15. The Stock Raising Homestead Act of
1916, 43 U.S.C. 291 et seq.

18. The Archaeological Resources
Protection Act of 1979, 16 U.S.C. 470aa, &¢
seq.

17. The Constitution of the United States.

18. The Surface Mining Control and
Reclamation Act of 1977, 30 U.S.C. 1201 et
seq., as amended.

18. 30 CFR chapter VIIL

20. The Constitution of the State of Ohio.

21, Ohio Revised Code, Chapter 1531.

22. Ohio Administrative Code, Chapter
1501,

[FR Doc. 89-29325 Filed 12-15-89; 8:45 am|
BILLING CODE 4310-05-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

42 CFR Part 57
RIN 0905-AD03

Grants for Resldency Training and
Faculty Development in General
Internal Medicine and General
Pediatrics '
'AGENCY: Public Health Service, HHS.

ACTION: Fina!l rule.

SUMMARY: This rule amends the existing
regulations implementing Grants for
Residency Training and Faculty
Development in General Internal
Medicine and General Pediatrics to'
remove requirements that specific
percentages of the training experience
be devoted to providing continuity care
experience to a defined panel of
patients, The Department believes that
the amendment will alleviate a burden
"on grantees and on_grant applicants, and
thus create greater flexibility for both
the Department and the grantees in the
'administration of this grant program.

EFFECTIVE DATE: This final rule is
effective December 18, 1989,

FOR FURTHER INFORMATION CONTACT:
Marilyn H. Gaston, M.D., Director,

- Division of Medicine, Bureau of Health
Professions, Health Resources and
Services Administration, Parklawn

Building, room 4C-25, 5600 Fishers Lane,

Rockville, Maryland 20857; telephone:
(301) 443-6190.

SUPPLEMENTARY INFORMATION: On
December 15, 1988, the Assistant
Secretary for Health, with the approval
of the Secretary, published in the
Federal Register (53 FR 50407) a final
rule amending the regulations that
govern programs administered under
section 784 of the Public Health Service
Act (the Act) to add provisions for
faculty development training in General
Internal Medicine and General
Pediatrics.

Specifically, subpart FF of part 57 of
title 42 of the Code of Federal
Regulations was amended by adding
new project requirements for a faculty
development program under § 57.3105,
entitled "Project requirements.”, and by
rearranging and redesignating the
paragraphs under this section.

To provide greater flexibility in the
administration of this program by both
grantees and the Department, this
amendment deletes the requirement in
redesignated § 57.3105(a)(11) (formerly
§ 57.3105(k)) that specific percentages of
the residency training experiences be
devoted to'providing continuity care to a

_defined panel of patients. Specifically,

the following language in the last
sentence of the introductory text of
paragraph (a)(11) and subparagraphs (i)
through (iii) is being deleted:

A resident's time in these settings must:

(i) Comprise at least 10 percent of his or her
total training time {excluding vacation time)
during each year in the program (i.e., at least
one-half day per week);

(i) Comprise at least 25 percent of his or
her total training time {excluding vacation

time) for the entire residency training period;

and
(iii) Be acheduled in at least nine months of
each year of training.

This deletion is.consistent with the
recommendation included in a recent.
evaluation study of this grant program.
The study found that a number of high
quality programs were dissuaded from
participation in the program because
these specific requirements could not
realistically be attained for their
programs. It recommended that the
requirement be reviewed and that the
emphasis be placed on program content.
The Department can focus grantee
efforts on providing valuable continuity
care experience 1o residents using the
general requirement of §.57.3105(a)(11)},
without this restrictive regulatory
provision.

Justification for Omitting Public
Comment '

The Department beheves that the

,

amendment will alleviate a burden on
grantees and on grant applicants, and
thus create greater flexibility for both
the Department and the grantees in the
administration of this grant program.
The Secretary has therefore determined, -
according to 5 U.S.C. 553 and
Department policy, that it would be both
unnecessary and contrary to the public
interest to obtain public comment on
these regulations or to delay their
effective date.

Regulatory Flexibility Act and Executive
Order 12291

These regulations govern financial
assistance programs in which ,
participation is voluntary. The rule will
not éxceed the threshold level of $100
million established in section (b) of
Executive Order 12291. For these
reasons, the Secretary has determined
that this rule is not a major rule under
Executive Order 12291 and a regulatory
impact analysis is not required. Further,
because the rule does not have a
significant economic impacton a
substantial number of small entities, a
regulatory flexibility analysis under the
Regulatory Flexxbxhty Act of 1980 is not
required.

Paperwork Reduction Act of 1980

The amendment does not affect the
recordkeeping or reporting requirements
for the Grants for Residency Training
and Faculty Development in General
Internal Medicine and General
Pediatrics programs. ‘

List of Sub]ects in 42 CFR Part 57

Dental health, Education of the
disadvantaged, Educational facilities;
Educational study program, Emergency
medical services, Grant programs-
education, Grant programs-health, -
Health facilities, Health professions,
Loan programs-health, Medical and
dental schools, Scholarships and
fellowships, Student aid. .

" Accordingly, 42 CFR part 57, subpart

‘FF is qmended as set forth bel_ow:

Dated: July 13, 1989.
James O. Mason,
Asistant Secretary for Health.
Approved: November 16, 1989.
Louis W. Sullivan,

_Secreta!jy.

(Catalog of Federal Domestic Assistance, No. -
13.884, Grants for Residency Training in-
General Internal Medicine and General
Pediatrics)
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PART 57—GRANTS-FOR
CONSTRUCTION OF TEACHING
FACILITIES, EDUCATIONAL
IMPROVEMENTS, SCHOLARSHIPS
AND STUDENT LOANS

Subpart FF—Grants for Residency
Training and Facuity Development in

General Internal Medicine and General-

Pediatrics

1. The authority citation for subpert
FF continues to read as follows:

Authority: Sec. 215, Public Health Service -

Act, 58 Stat. 690, 63 Stat. 35 (42 U.S.C. 216);
sec. 784, Public Health Service Act, 90 Stat.
2315, as amended by 95 Stat. 922-923, and 99
Stat. 540 (42 U.S.C. 205g-4).

2. Section 57.3105 is amended by »
revising paragraph (a)(11) to read as
follows: -

§ 57.3105 Project requirements.
a * & * B
(11) Make provision for each resident
fo'serve a panel of patrents and/or
families who recognize him or her as
their provider of longrtudmal and
comprehensive (including preventxve

" -and psychosocial) health care. The -
pane! must be sufficiently numerous and -

" varied to provide the resident with -

_ broad clinical experience. The clinical’
experience must be scheduled '~

* prin¢ipally in ambulatory care settings
as descnbed in paragraph (a)(lo) of thxs

section. = - )

: 'a Ce e ‘t ‘e

- [FR Doc 89—28842—Flled 12—15—89 8:45 am]

BILLING CODE 4160-15-M A

. GENERAL SERVICES
_ ADMIN!STRATlON :
48 CFR Parts 503, 505 and 552,
. [Ac,qulsmon.Clrcular AC-89-2]
. General Services Administration

" Acquiisition. Regulation; Procurement
A lntegrlty

- AGENCY: Ofi“ ice of Acquxsmon Pohcy,
GSA.. .

A(:TION Cancellatron of temporary_rule.

SUMMARV General Services
Administration Acquisition Regulatlon
(GSAR) Acquisition Circular AC-89-2,

Ao implement and supplement the " -

Federal ‘Acquisition Regulation (FAR) as

amended by FAC 84-47 on Procurement
. Integrity, and which was published in

the Federal Register on July 14, 1989, (54

FR 29720), is hereby cancelled. As a
.result of the enactment of section 507 of
the-Ethics Reform Act of 1989, the FAR

- -has'beén amended by FAC 84-54 to
. suspend the effect on the FAR: -

regulations implementing procurement
integrity for.a 1-year period beginning
December 1, 1989, and ending November
30, 1990. Accordingly, the GSAR is
amended to conform to the FAR as
amended by FAR 84-54.

EFFECTIVE DATE: _December 1, 1989.

FOR FURTHER INFORMATION CONTACT:
Ida Ustad, Office of GSA Acquisition
Policy, (202) 566-1224.

List of Subjects in 48 CFR Part 503, 505,
-and 552 o

Government procurement
- 1. The authority citation for 48 CFR

. Parts 503, 505 and 552 continues to read
as follows: -

Authority: 40 US.C. 486(c).
2. 48 CFR Parts 503, 505-and 552 are

amended by the following Acquisition
Circular (Cancellatlon)

General Services Administration
Acquisition Regulation Acquisition
Circular AC-89-2 (Cancellanon)

Deceniber 1, 1989. .
To: All GSA' contracting activities.
- Subject: Implementation of Federal

'Acqmsmon Circular 84-54.
" 1:PurposeThis cancels General
‘Services Administration Acquisition

Regulation (GSAR} Acquisition Circular
AC-89-2, dated July 10, 1989, on the

subject of Procurement Integrlty—OFPP '
-Act Amendments of 1988, :

2. Background. Acquisition Circular -

- AC-89-2 was issued to temporarily .

amend the GSAR as necessary.to
conform to the Federal Acquisition
Regulation (FAR), as amended by

- Federal Acquisition Circular 84—47,

which implemented section 27 of the
Office of Federal Procurement Policy. -

Act dealing with procurement integrlty

As a result of the enactment of section
507 of the Government Ethics Reform -

Act of 1989, the FAR has been-amended:
- by FAC 84-54 to suspend the effect of -

the FAR regulations implementmg
procurement integrity for a'1-year penod
beginning December 1, 1988, and ending
November 30, 1990. Accordmgly, :

. Acqmsmon Circular AC~89-2 is being -~

cancelled in order to.amend the GSAR

- to-conform to the FAR as amended by
which temporarily amended the GSAR -

FAQ 84-54:
3. Effective date. December 1, 1989.
4. Supplementary mstructlons ;
a. Solicitations for the acquisition of
leasehold interests in real property-

-issued prior to December 1, 1989, for

which offers have not been received,
shall be amended, wherever prectlcal to

_delete the provisions at 552.203-71 and

552.203-8 and the clauses at 52 203—9 )

- 'and 552.203-10.

b. For solicitations issued prior to
December 1, 1989, for the acquisition of
leasehold interests in real property
where offers were received before
December 1, 1989, but an award has not
been made, the contracting officer shall
disregard the lack of certification in
determining eligibility for award and

. shall delete the provisions at GSAR

552.203-71 and 552.203-8 and the clauses
at FAR 52.203-9 and GSAR 552,203~10
from the contract presented to the
successful offeror for signature. .

c. Contracts for supplies, services

‘ (including construction) and for the -

acquisition of leasehold interests in real

. property, which were awarded during

the period that section 27 of the OFPP
Act was in effect (July 16, 1989 to
November 30, 1989) need not be
modified to delete the FAR and/or
GSAR provisions and clauses applicable
to procurement integrity. However,’
contracting officers may wish to notify
contractors that the clauses will have no
force or effect for activities and conduct
that occur durmg the 1-year suspensron

" period.
* Richard H. Hopf, 11,

Associate Admlmstmtar farAcqutsrtron
Policy. ‘

[FR Doc. 89-29354 Filed 12-15-89; 8:45 am]
’ BlLuviG' CODE 6820-81-M

INTERSTATE COMMERCE

’ COMMISSION

49 CFR Part 1090

[Ex Parte No. 230 (Sub 7)}

improvement of TOFC/COFC
Regulations (Pickup and Delivery) -

- AGENCY: Interstate Commerce

Commission,

ACTION: Final rule.

SUMMARY: The Commission has adopted . -
regulations exempting the motor carrier
pickup and delivery portion’of trailer- - -
on-flatcar (TOFC) and container-on- .

- flatcar (COFC) services. The revised . -

regulation at 49-CFR 1090.2 reflects our -
finding that, under 48 U.S.C. 10505; the . . .
motar carrier portion of such -

-coordinated TOFC/COFC service, -

which by definition involves'a prior or

" subsequent movement by rail carrier, is

a matter related to rail carrier.
transportation, and that apphcatlon of

" the Interstate Commerce Actis not .
. necessary to carry out the rail .
. transportation policy of 49 U.S,C. 10101a

or to protect shippers from the abuse of

. market power. Under the revised rule,

*“Plan I" service (in which rail service-is
substitited for a portion of a motor
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carrier's authorized service) is not being
exempted as a class. The Commission
will assess applications for individual
Plan I exemptions on a case-by-case
basis.

EFFECTIVE DATE: The revised rule is
effective January 17, 1990.

FOR FURTHER INFORMATION CONTACT:
Richard B. Felder, (202) 275-7691. (TDD
for hearing impaired: (202} 275-1721).
SUPPLEMENTARY INFORMATION: The .
revised regulation at 49 CFR part 10980.2
is set forth below. The regulation
adopted here takes full account of public
comments filed in response to the notice
of proposed rulemaking (NPR) in this
_proceeding, 52 FR 41748 (October 30,
1987). In the NPR, we expressed the
preliminary view that the logical scope
of the class exemption should extend to
all motor/rail COFC/TOFC services
(save, perhaps, Plan I). We asked parties
to respond to various specific questions
designed to enhance our understanding
of how the industry has evolved since
1980 and whether a further exemption
would be consistent with the policies of
the Interstate Commerce Act, as
amended in 1980 with respect to both
rail and motor carriers.

Additional information is contained in
the Commission's decision. To purchase -
a copy of the full decision, write to, call,
or pick up in person from Dynamic
Concepts, Inc., Room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone: {202)
289-4357/4359. (Assistance for the
hearing impaired is available through
TDD service (202) 275-1721.)

Environmental and Energy
Considerations .

This action will not significantly affect
the quality of the human environment or
energy conservation. The exemption
should have beneficial energy
-consumption and environmental
impacts. To the extent that the
exemption encourages the increased use
of intermodal TOFC/COFC service in
place of all-highway service, the net
effect on the environment and on energy
consumption should be favorable,
because it i8 generally recognized that
transportation by rail has a smaller
environmental impact and uses less fuel
than transportation by highway.
Increased use of intermodal service also
should reduce highway congestion and
road damage.

Regulatory Flexibility Analysis

The Commission certifies that the
revised rule will have a significant
positive economic impact on a
substantial number of small entities. It
imposes no new regulatory burdens or

requirements on any person, but instead
relieves a potentially large number of
persons, including small businesses, of
such burdens and requirements. We
have considered the purposes and
anticipated effects of the exemption, as
well as the alternatives (no exemption,
partial exemption) open to us. We have
chosen the feasible alternative that
imposes the fewest, and removes the
most, regulatory burdens on small .
businesses and other entities.

List of Subjects in 49 CFR Part 1090

Freight forwarders, Intermodal
transportation, Maritime carriers, Motor
carriers, Railroads.

Decided: November 27, 1989,

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Andre, Lamboley, and Phillips. Commissioner
Lamboley dissented with a separate
expression.

Noreta R. McGee,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1090
of the Code of Federal Regulations is
amended as follows:

PART 1090—~PRACTICES OF
CARRIERS INVOLVED IN THE
INTERMODAL MOVEMENT OF
CONTAINERIZED FREIGHT

1. The authority citation for part 1080
continues to read as follows:

Authority: 49 U.S.C. 10321, 10505, and §
U.8.C. 553.

2. Section 1090.2 is revised to read as
follows: -

§ 1090.2 Exemption of rail and highway
TOFC/COFC service.

Except as provided in 49 U.S.C. 10505
(e) and (g), 109229(1), and 10530, rail
TOFC/COFC service and highway
TOFC/COFC service provided by a rail
carrier either itself or jointly with a
motor carrier as part of a continuous
intermodal freight movement is exempt
from the requirements of 49 U.S.C.
subtitle IV, regardless of the type,
affiliation, or ownership of the carrier
performing the highway portion of the
service. Motor carrier TOFC/COFC
pickup and delivery services arranged
independently with the shipper or
receiver (or its representative/agent)
and performed immediately before or
after a TOFC/COFC movement
provided by a rail carrier are similarly
exempt. Tariffs heretofore applicable to
any transportation service exempted by
this section shall no longer apply to such
service. The exemption does not apply
to a motor carrier service in which a rail
carrier participates only as the motor

carrier's agent (Plan I TOFC/COFC), nor
does the exemption operate to relieve
any carrier of any obligation it would
otherwise have, absent the exemption,
with respect to providing contractual
terms for liability and claims.

[FR Doc. 89-29328 Filed 12-15-89; 8:45 am] .
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 371
[Docket No. 60616-8116]

Fraser River Sockeye and Pink Salmon
Fisherles .

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce..

ACTION: Notice of 1989 inseason orders.

SUMMARY: The Secretary of Commerce
(Secretary) hereby publishes the
inseason orders regulating fisheries in
United States waters that were issued
by the Fraser River Panel (Panel) of the
Pacific Salmon Commission
(Commission) and subsequently
approved and issued by the Secretary
during the 1989 sockeye and pink
salmon fisheries within the Fraser River
Panel Area {Fraser River Panel (U.S.)).
These orders established fishing times,
areas, and types of gear for U.S. treaty
Indian and all-citizen fisheries during
the period the Commission exercised
jurisdiction over these fisheries.

Due to the frequency with which -
inseason orders are issued, publication
of individual orders is impracticable.
The 1989 orders are therefore being
published in this notice to avoid
fragmentation.

EFFECTIVE DATES: Each of the following
inseason orders of the Secretary was
effective upon announcement on
telephone hotlines as specified at 50
CFR 371.21(b)(1) (at 51 FR 23420, June 27,
1986). ‘
ADDRESS: Comments on these inseason
orders may be sent to Rolland A.
Schmitten, Director, Northwest Region,
NMFS, 7600 Sand Point Way NE, BIN
C15700, Seattle, WA 98115.

FOR FURTHER INFORMATION CONTACT:
Rolland A. Schmitten, 206-526-6150.

SUPPLEMENTARY INFORMATION: The
Treaty between the Government of the
United States of America and the
Government of Canada Concerning
Pacific Salmon (Treaty) was signed at
Ottawa on January 28, 1985, and
subsequently was given effect in the
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United States by the Pacific Salmon
Treaty Act (Act) at 16 U.S.C. 3631-3644.

Under authority of the Act, an

emergency interim rule was promulgated ’

at 50 CFR part 371 {51 FR 23420, June 27,
1986) to provide a framework for
implementation of certain regulations of
the Commission and inseason orders of
the Commission’s Panel for sockeye and
pink salmon fisheries in the Fraser River
Panel Area (U.S.). The emergency
interim rule was effective from june 22,
1988, and remains in effect until
modified, superseded, or rescinded. It
applies to fisheries for sockeye and pink
salmon in the Fraser River Panel Area
(U.S.) during the penud each year when
the Commission exercises ]urasdlcuon
over these fisheries.

The emergency interim fule closes the
Fraser River Panel Area [U.S.) to
sockeye and pink salmon fishing unless
opened by Panel regulations or by
inseason orders of the Secretary that
give effect to Panel orders, unless such .
orders.are determined not to be
consistent with domestic legal
obligations. During the fishing season,
the Secretary may issue orders that
establish fishing times and areas
consistent with the annual Commission
regime and inseason orders of the Panel.
Such orders must be consistent with
domestic legal obligations. The
Secretary issues inseason orders
through his delegate, the Northwest
Regional Director of NMFS. Official
notice of these inseason actions of the
Secretary is provided by two telephone
hotlines described at 50 CFR 371.21
(b)(1). Inseason orders of the Secretary
must be published in the Federal
Register as soon as practicable after
they are issued. Due to the frequency
with which inseason orders are issued,
publication of individual orders is
impracticable. The 1989 orders are
therefore being published in this nofice
to avoid fragmentation.

The following inseason orders were
adopted by the Panel and issued for U.S.
fisheries by the Secretary during the
1989 fishing season. The times listed are.
local times, and the areas designated
are Puget Sound Management and Catch
. Reporting Areas as defined in the
Washington State Administrative Code
at Chapter 220-22,

Order No. 1989-1: Issued 11:10 a.m. June
29, 1989.

Treaty Indian Fishery: Areas 4B, 5 and
6C—Drift gill nets open 12 noon,
June 29 to 12 noon, July 2.

Order No. 1989-2: Issued 2 p.m., ]ime 30,
1989.

Treaty Indian Fishery: Areas 4B, 5 and
8C—~-Drift gill nets closed at 12 noon,
July 1. Areas 6, 7 and 7A-—Net
fishing open from 4 a.m. to 8 p.m.,
July 5.

All-Citizen Fishery: Areas 7 and 7A—
Reef nets open 11:30 a.m. to 9:30
p.m., July 8. Gill nets open 5 a.m. to
12 noon, July 8. Purse seines open 2
p-m. to 8 p.m,, July 6.

Order No. 1989-3: Issued 11:30 a.m., July
7, 1989, Referred only to Canadian area
Panel Waters.

Order No. 1989-4: Issued 11:15.a.m., July -

12, 1988,

Ail-Citizen Fishery: Areas 7 and 7A—
Purse seines open 8 a.m. to 12 noon,
july 13. Gill nets open2 p.m. to 8
p.m., July 13. Reef nets open 11:30
a.m. to 5:30 p.m., July 14.

Order No.1989-5: Issued 1:30 p.m., ]uly
14, 1989.

Treaty Indian Fishery: Areas 4B, 5 -and )
B8C~Drift gill nets open 12 noon,
July 18 to 11 p.m., July 18. Areas 6, 7
and 7A—Open to net fisking 7 a.m.
to 11 p.m,, July 18.

All-Citizen Fishery: Areas 7 and 7A—
Reef nets open 11:30 a.m. to 9:30
p.m., July 17. Gill nets open 5 a.m. to
12 noon, July 19, Purse seines open 2
p.m. to 9 p.m,, July 19.

Order No.1989-6: Issued 11 a.m., July 17,
1989.

Treaty Indian Fishery: Areas 4B, 5 and
6C—Drift gill nets open 12 noon,
July 20 to 12 noon, July 23.

Order No. 1989-7: Tssued 3:35 p.m., July
19, 1989.

Treaty Indian Fishery: Areas 4B, 5 and
8C~—Drift gill nets closed until
further notice. -

Order No. 1989-8: Issued 1:30 p.m., July
28, 1989,

Treaty Indian Fishery: Areas 4B, 5:and
6C—Drift gill nets open 12 noon,
July 30 to 12 noon, August 2. Areas
6, 7 and 7A—Open to net fishing 4
a.m. to 11 p.m., July 31.

All-Citizen Fishery: Areas 8, 7 and 7A—
Purse seines open 6 a.m. to 6 p.m.,
August 1. Gill nets open 10 a.m. to
10 p.m., August 2. Reef nets open 11
a.m. to 9 p.m., August 3.

Order No. 1989-9: Iasued 11:30 a.m.,
August 1, 1989.

All-Citizen Fishery: Area 4 and Area 3
north of 48°00'15" N.—Open for

‘commercial trolling in waters

westerly of the 100-fathom contour

. from 12:01 am., August7 to 11:59

p.m.,, August 10.
Order No. 1989-10: Issued 2:10 p.m.,
August 4, 1989.

Treaty Indian Fishery: Areas-4B,5 and
8C—Drift gill nets open 12 noon,
August 8 1012 noon, August 9.
Areas 6, 7 and 7A~Open tonet
fishing 5 a.m., August 8 to 9 am.,
August 9.

"All-Citizen Fishery: Areas 6, 7 and 7A—

Reef nets open 5 a.m. t0 9:30 p.m,,
August 5. Purse seines open 5 a.m.
to 9 p.m., August 8. Gill nets open 5
a.m. to 10 p.m., August 7. .

Order No. 1989-11: Issued 11:25 am.,
August 8, 1989.

Treaty Indian Fishery: Areas 8, 7 and
7A—0Opening extended for net
fishing from 9 a.m., August 9 to 9
a.m., August 10,

Order No. 1989-12: 1ssued 4:25 p.m.
August 11, 1989.

Treaty Indian Fishery: Areas 4B, 5 and
6C—Drift gill nets open 5:30 a.m. to
2:30 p.m., August 16. Areas B, 7 and
7A—Open to net fishing 5:30.a.m. to
2:30 p.m., August 16. .

All-Citizen Fishery: Areas 6, 7 and 7A—
Reef nets open 5 a.m. {08 p.m.,
August 12, and 7 a.m. to 8 p.m.,
August 14. Purse seines open 11 a.m.
to 8 p.m., August 15. Gill nets open
11 a.m. t0 5 p.m,, August17,

Order No. 1989-13: Issued 145 pm.,
August 14, 1989,

All-Citizen Fishery: Area 4 and Area 3
north 0f48°00'15"” N.—Open for
commercial trolling in waters
westerly of the 109-fathom contour
from 12:01 a.m., August 16 to 11:59
p.m., August19.

Order No. 1989-14: Issued 11:30 a.m.
August 15, 1989. Referred -only to fishing
in Canadian area Panel Waters.

Ofdel_' No. 1989-15: Issued 1:40 p.m.,
August 18, 1988.

Treaty Indian Fishery: Areas 4B, 5 and
6C—Dirift gill nets open 4 a.m. to 4
p.m., August 23. Areas 6, 7 and 7A—
Open to net fishing 4 a.m. to 4 p.m,,
August 23.

All-Citizen Fishery: Areas 6, 7 and 7A—
Gill nets open 11 a.m. to 7 p.m.,
August 24. Areas 4 and 3 north of
48°00'15" N.—Closed to commercial
trolling at 11:59 p.m., August 18,
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_Order No. 1989-16: Issued 6:30 p.m.,
August 18, 1989. Referred only to fishing
in Canadian area Panel Waters.

Order No. 1989-17; Issued 6 p.m., August
19, 1989. Referred only to fishing in -
.Canadian area Panel Waters.

Order No. 1989-18: Issued 11:30 a.m.,
August 22, 1989. Referred only to fishing
in Canadian area Panel Waters. .

" Order No. 1988-19: Issued 1:50 p.m.. A
August 25, 1989.

Treaty Indian Fishery: Areas 4B, 5 and
6C—Drift gill nets open from 4 a.m.,,
August 27 to 10 a.m., August 28,
Areas 6, 7 and 7A—Open to net’
fishing from 4 am., August 27 t0 10
a.m., August 28, -

Order No. 1989—20 Issued 11: 30 a.m,,
August 29, 1989.

Treaty Indian Fishery: Areas 4B, 5 and
" 6C—Open to drift gill nets from 12
. noon, August 30 to 12 noon. o
September 2. oK

Order No. 1989-21: Issued 1: 05 p. m -
‘September 1,1989.

Treaty Indian Fishery: Areas 4B, 5 and
- 6C—Drift gill nets extended from 12
noon, September 2 to 12 nocn,
September 9. Areas 6, 7 and 7A—
‘Open to net fishing from 6 p.m.,
September 3 to 9 p.m., September 5.

AII Citizen Frshery Areas 6,7 and 7A— ..

Purse seines open from 5 a.m. to 8
p.m., September 6. Gill nets open
from 8 p.m., September.6 to.9 a.m.,
September 7. Reef nets open from 5
a.m. to 9 p.m., September 8.

" Order No. 1989-22; Issued 3:45 p.m.,
September 5, 1989. Referred only to
ﬁshmg in Canadian area Panel Waters.

Order No, 1989-23; Issued 1:30 p.m.,

E September8 1989.

Treaty Indran Fishery: Areas 4B, § and -

~6C—Drift gill nets extended from12 -

.. noon, September 940 12 noon; " -
September 16. Areas 6, 7 and 7A—

- Open to net fishing from 5 a.m., °

: September 11 to9am, September
12,

All Citizen Frshery Areas 6 7 and JA—"

Reef nets:open from:5 a.m. to 8 p.m,,

- September 10. Gill nets open from 6 ‘

p m., September 12 to 9 am,,

September 13. Purse seines open
from 5 a.m. to 9 p.m., September 13.
Treaty Indian and All-Citizen fisheries:
Area 7A—Closed to net fishing
northerly and westerly of a straight
~ line drawn from Iwersen’s Dock on
Point Roberts to Georgina Point
Light at the entrance to Active Pass

in the Province of British Columbia. ‘

Order No. 1989-24: Issued 3: 45 p.m.,
September 11, 1989.

Treaty Indian Fishery: Areas 6,7 and
7A—Extended for net fishing from 9
a.m. to 3 p.m., September 12,

"All-Citizen Fishery: Areas 6, 7 and 7A—

Reef nets open from 5 a.m. to 9 p.m.,
September 13. Gill nets open from 6
p.m., September 13 to 9 a.m.,
September 14, Purse seines open
from 5 a.m. to 9 p.m., September 14,
Area 7A—Closed to net fishing
northerly and westerly of a straight
line drawn from Iwersen's Dock on
Point Roberts to Georgina Point
Light at the entrance to Active Pass
in the Province of British Columbia.

Order No. 1989-25: Issued 12 noon,
September 13, 1989. .

- Treaty Indlan Fishery: Areas 4B,-5 end_ .

86C—Closed to drift gill nets at 8~
‘a.m., September 15.

"Order No. 1989-26: Issued 12:15 p m.,

September 15, 1989.

All-Citizen Frshery Area B—Regulatory" -

control extended until further
notice.

Order No. 1989-27: Issued 3 45 p m,
September 18, 1989.

All-Citizen Fishery: Areas 7 and 7A—

Reef nets open from § a.m. to 9 p.m,,

: September 19. Purse-seines open
from 5 a.m. to 9:0 p.m., September
20. Gill nets open from 6 p.m.,. ,
September 20 to 9 a.m,, September

" 21, Area 7A—Closed to net fishin
northerly and westerly of a straight
line drawn from Iwersen's Dock on
Point Roberts to Georgina Point
Light at the entrance to Active Pass

" in the Provmce of Brmsh Columbid..

" Order No. 1989-28; Issued 3 50 pm, -

September 21,1989,

Treaty Indian and All-Citizen Fisheriés:
~Areas 8, 7 and 7A—Regulatory -

control extended until further
notice. Area 7A—Closed to net
fishing northerly and westerly of a
straight line drawn from Iwersen’s
Dock on Point Roberts to Georgina

. Point Light at the entrance to Active
Pass in the Province of British
Columbia.

Treaty Indian Fishery: Areas 6, 7 and
. 7A—Open to net fishing from 6 p.m.,
September 22 to 9 p.m., September
24,

All-Citizen Frshez:y Reef nets open from
5 a.m. to 9 p.m., September 25. Gill
‘nets open from 6 p.m., September 25

_ to 9 a,m., September 26. Purse
seines open from 5 a.m. to 9'p.m.,
September 26.

Order No. 1989-29: Issued 2:35 p. m.,

‘September 26, 1989,
. Treaty Indian and All- szen Flsbenes

Areas 8, 7 and 7A—Relinquish
regulatory control effective Sunday,
October 1, except in those waters
lying northerly and westerly of a

-straight line:drawn from Iwersen’s -

" Dock on Point Roberts to Georgina

" Poinit Light at the entrance to Active .
Pass in the Province of British '
Columbia. .

. Order No. 1989—30 Issued 9 50 a: m.,

October 6, 1989,

Treaty, Indian and AlI-szen Fisheries:
Areas 8, 7 and 7A—Relinquish

_ - regulatory control effective Sunday. -

o October 8. . ,

- Other Metters

"“This action is taken’ under euthonty of
50 CFR 371.21 (51 FR 23420, June 27,

:1986) and is in compliance with -
' Executxve Order 12291.

_List of Subjects in 50 CFR Part 371

Fisheries, Fishmg, Pacific Salmon -
Commrssxon. Treety Indlans

Authonty' 16 U. s  3636(b).

" Dated: December 11, 1989.
. James E. Douglas, Jro :

Acting Assistant Administrator for Ftshenes,

-National Marine Fisheries Service.- -
" [FR Doc. 89—29337 Filed 12—15—89' 8:45 am]

BILUNG CODE 3510-27-M
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This .section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the finai
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 945

[Docket No. FV-89-066]

irish Potatoes Grown in idaho and
Eastern Oregon; Withdrawal of
Proposed Rule To Require Positive Lot
Stamping on Containers of Lot-
Inspected Potatoes

AGENCY: Agricultural Marketing Service.
USDA.
AcTiON: Withdrawal of proposed rule

sumMaRyY: This document withdraws a
proposed rule ‘to require positive lot ..
stamping on containers of lot-inspected
Idaho-Oregon potatoes. The proposal
was initially recommended by the
Idaho-Eastern QGregon Potato Committee

{committee), to become effective for the
1989-80 season. Upon further review, the .

committee withdrew its
recommendation due to difficulties it
foresees in implementing the
requirements at this time,_

DATE: This withdrawal is effective
December 18, 1988.

FOR FURTHER INFORMATION CONTACT:
Anne M. Dec. Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20080-6456, Telephone 202-447-2020.
SUPPLEMENTARY INFORMATION: This
action withdraws a proposed rule issued

under Marketing Agreement No. 98 and

Marketing Order No. 845 {7 CFR part
945), both as amended, regulating the
handling of Irish Ppotatoes grown in
certain counties in Idaho :and Malheur
County, Oregoen. The marketing
agreement and order are authorized by
the Agricultural Marketing Agreement
Act of 1937, as amended {7 U.8.C. 601-
674), hereinafter referred to as the Act
Fresh market shipments of potatoes
grown in ldaho and Eastern Oregon are
currently required to meet minimum
quality and size standards, as well as

pack specifications. They are also
required to be inspected and certified as

. meeting those quality, size and pack

standards by the Idaho or Oregon
Federal-State Inspection Service.

On August 11, 1989, a proposed rule
was issued to require that containers of
lot-inspected potatoes be stamped with
a Federal or Federal-State approved
positive lot number. The proposal was
published in the Federal Register on
August 18, 1989 {54 FR 33707), and was
based upon a unanimous
recommendation by the Idaho-Eastern
Oregon Potato Committee (committee),
which is responsible for local
administration of the marketing order
program. Comments on the proposal
were requested through September 5,
1989.

While no comments were received -
during the allotted comment period, the
committee subseguently held a public
meeting-on November 9, 1989, to
reconsider its recommendation. At that
meeting it was determined that while
the use of positive lot stamp procedures
may have merit, some shippers would

‘have difficulty implementing the new
. procedures at the current time. For

example, shippers with smaller packing
and storage facilities do not have
adequate foor space to unstack the -
containers in each lot, have them
stamped, and then restack them prior to
shipnient. The committee therefore
unanimously rescinded its
recommendation that all containers of
lot-inspected potatoes be required to'be
stamped with a positive lot'number.

Based upon the committee's
November 9, 1989, recommendation and
a further review of all available
information, it is hereby determined that
the record does not-support establighing
positive lot stamping requirements for
containers of potatoes grown in Idaho-
Eastern Oregon at this time. Therefore, .
the proposed amendment to the
handling regulatien published in the
Federal Register on August 16, 1989 (54
FR 33707}, is hereby withdrawn.

" List of Subjects in 7 CFR Part 945

Idaho, Marketing agreements and

_orders, Oregon, Potatoes.

Dated: December 13, 1989
William J. Doyle )
Acting Deputy Director, Fruit and Vegetable
Division.
{FR Doc. 89-29350 Filed 12-15-89" 8:45 am)
BILLING CODE 3410-02-M

7 CFR Parts 1002 and 1004
[Docket No. AO-71-A77 -and AO-160-AS5;

DA-88-105]

Miik In the New York-New Jersey and
Middle Atlantic Marketing Areas;
Partial Decislon on Proposed
Amendments to Marketing
Agreements and to Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision changes the
New York-New Jersey Federal milk
order with respect to the dates by which
payments are to be made to producers,
to cooperatives, and to and from the
producer-settlement fund, and by which
the market administrator is o announce
the uniform prices to producers. Most of
the dates will be 5 days-earlier than

- specified in the current order provisions.

The changes will allow for earlier
payments to producers and will
accommodate economic changes
resulting-from recent New York State
legislation that will require, beginnirg
January 1, 1990, that producers receive
their final payment for milk each morith
on or before the 20th day of the
following month. Proposals to provide
for earlier and more frequent payments
to producers and for-a partial payment
to the producer-settlement fund under
the New York-New Jersey and Middle
Atlantic Federal milk orders are-denied.
The decision is based on a public
hearing held June 27-July 21, 1988, and
November 14-16, 1988.

A referendum will be conducted to
determine 'whether producers who
supplied milk during April 1989 favor
issuance of the amended order. It must
be approved by at least two-thirds of the
eligible voting producers to become
effective.

Other issues considered at the hearing
included proposed amendments to the
New England Federal milk order, as well
as other proposed changes to the New
York-New Jersey and Middle Atlantic
orders. All of the remaining issues not
covered in this-decision will be
considered in a-later decision. Only
those proposals dealing with the timing
and number of payments to producers,
and related reporting and announcement
requirements are considered in this
partial decision.
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' FOR FURTHER INFORMATION CONTACT: -
" Constance M. Brenner, Marketing.

Specialist, USDA/AMS/Dairy Division, .

Order Formulation Branch, room 2988,
South Building, P.O. box 96456, -
Wgashmgton. DC 20090—6456 {202) 447~
71
. SUPPLEMENTARY INFORMATION: This
. administrative action is governed by the
provisions-of sections.558 and 557 of
" title 5 of the United States Code and,
. ‘therefore, is excluded from the :
requirements of Executive Order 12291.
" "The Regulatory Flexrblllty Act (5
U.S.C. 601-612) requires the Agency to
" examine the impact of a proposed rule
on small entities. Pursuant fo § U.S.C,
605(b), the Administrator of the '
. Agricultural Marketing Service has
- certified that this action will not have a
- significant economic impact-on a
substantial number of small entities. The
. amended-order will promote more--
. orderly marketing of milk by producers A
and regulated handlers. - :
- Prior documents in this proceedlng.
Notice of Hearing: Issued June 7, 1988;
‘published June 10, 1988 (53 FR 21825).
" Supplemental Notice of Hearing:
Issued September 29, 1588; published
-October 4, 1988 (53 FR 38963).
Notice of Re-opened Hearing: Issued
August 10, 1989; published August 16,
1989 (54 FR 33709).
Recommended Decision: Issued
September 20, 1989; published
September-26, 1989 (54 FR 39377).

Preliminary Statement

_* ‘A public hearing was held upon

~ proposed amendments to the markéting
agreements and the orders regulating the
handling of milk in the New England,
New York-New Jersey and Middle
Atlantic marketing areas. The hearing
-was held pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674), and the applicable rules of practice
(7 CFR part 800), at Syracuse, New York,
on Jane'27-July 1, July 5-8, and July 18-
'21, 1988; at Manchester, New -

. Hampshire, on July 11-14, 1988; and at

" Philadelphia, Pennsylvania, on

November.14-16,-1988. A notice of ..

. - hearing. was issuéd June 7, 1988 (53 FR

21825}, and a supplemental notice of-

‘(53 FR 38963). The hearing was re- " -
: - opened solely for.limited purposes.on
_ "August 22,1989 in Alexandria, Virginia,
pursuant to a notice of hearing issued
August 10, 1989 (54 FR 33709)..
- Upon the basis of the evidence . -.
introduced at the hearing and the record

thereof, the Administrator, Agricultural . -

Marketing Service, on September 20, .
1988, filed with the Hedring Clerk, -
United States Department of

Proposals To Amend Order 2 Only

“Agriculture, his partial recommended:

decision containing notice.of the- .
opportunity to file written- exceptwns_

" . thereto.

. The material issues, findings and
concluslons, rulings, and general
findings of the recommended decision

are hereby approved and adopted and .

are set forth in full herein, subject to the
following modifications: .

1. One paragraph is added at the. end
of Issue No. 7

2. Twenty~three paragraphs are added
at the end of Issue No. 8. -

The material issues on the record of

the hearing relate to:

Proposals To Amend All Three Orders ‘
.. 1. Classes of utilization.
Proposals To Amend Orders 1 and 2 :v

2. Pooling standards.
.a. Designated pool plants (Order 2). -
b. Pool supply plants and bulk tank -
units. :

¢. Qualification of producer milk for
pooling. .

3. Seasonal payment plans. -

4. Location pricing, zone, pncing and
transportation credits. :

Proposals To Amend Order 1 Only

5. Producer-handler recerpts of pool
milk. 4 B
.8. Charges on overdue accounts.

" 7. Partial payments to producers and
to cooperatives, and the dates by which
certain reports, announcements and -
payments should be made to accelerate
payments to producers and- ~ © -
accommodate economic conditions ©
resulting from Pennsylvania and New
York State law

_ Proposals To amend Orders 2 and 4.

Only
8. Partial payments to producers and

to cooperatives, and the dates by which -
- certain reports, announcements and

payments should be made for the
purpose of further accelerating
payments to producers, ..

' “Proposal To amend Order4 Only
.- hearing was issued September 29,1988 . -

9. Pricing. producer milk at the locatlon

‘to which diverted. -

This partial decxsxon deals only wrth
lssues Nos. 7 and 8. The remaining
issues of the hearing will be considered
in a later decision on this record.
Findings and Conclusions ,

The follow:ng findmgs and - ’

.conclusions on the material issues are
‘based on evidence presented at:the
hearing and the record thereof: : -« .- -

« 7: Partial payments. to producers-and - -
cooperatives, arid-the dates by which .
certain.reports; announcements.and.
payments should bé.made to accelerate ,

. payments:to producers and ..

accommodate economic condmons
resulting from Pennsylvania and New
York State law. The proposals
coneerning certain reports, . -
announcements and payments under the

. New York-New Jersey order (Order 2},

which were advanced by Dairylea . .
Cooperative, Inc. (Dairylea), and .
Eastern Milk Producers Cooperatlve :

. Association, Inc. (Eastern), should be

adopted. Specifically, the order should -
be amended to require handlers to make
partial payments by the last-day of the -
month for the milk they receive during
the first 15 days of the month from
producers and cooperatives. The
minimum rate for making such payments

-ghould be the lowest class price for the

preceding month. Handlers.regulated
under Order 2 currently are not required -
by the order to make partlal payments

* to producers.

The dates. by which certain reports, T
announcements and payments are
required to-be made under Order 2 -
should be changed. In that regard, all

* reports required to be filed by handlers

with the market administrator on or -
before the 10th day. of the following
month would have to be received at the : .
office of the market administrator by

" that date to ‘be considered as filed on

time. At present, the order requires such:
reports:tg be postmarked on or before
the 8th.of the following month or be
delivered physically to the market -

. administrator's office no later than the.

10th. The market's uniform price for the’

- month would be computed and - -

announced by the market administrator .
on'or before the 14th day of the

- following. month. Announcement of tlre
.uniform price is currently requlred on’

the 15th.

Final settlement with cooperatives for :
all of their milk deliveriesin the :
previous month would be required of the °
buying handlers at the appropriate class

. prices on or before the 15th.day.of the

month, instead of the 19th as currently

- required. The date by which handlers.. -
would be required to pay the amounts -
they owe to the producer-settlement _- -~
funid ' would be changed from the 21stto.. .
the 16th day after the end of each ~ -
month. By the end-of the next business -
day (the 17th, rather than the 22nd day :
after the end of the month) the. market .
administrator would be required to pay.

. the amounts due to handlers from the R

producer-settlement fund:Final .

. payments. by handlers to producers for;.- o

milk deliveries in the previous month' . i -
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would be required by the 20th, instead
of the currently required 25th. -
Authorized cooperatives weould be
permitted to collect from handlers
payments due their producer-members
two days earlier than payments are due
to individual dairy farmers if the
payments are made by check. However,
if the handler pays the cooperative on a
cash or cash equivalent basis, the
payments to the cooperative may be
made on the same date payments are -
due individual dairy farmers. Also, on or
before the 20th day of each month,

rather than the present date of the 25th, -

the market administrator would pay the
amounts deducted from the computation
of the uniform price for the preceding
month to the qualified cooperatives and
federations for their performance of
specified services of marketwide
benefit.

The witness representing. Dalrylea
and Eastern testified that the purpose of
the cooperatives’ proposals was to bring
the payment dates required under Order
2 into conformity with those required
under both New York and Pennsylvania
‘State laws. He explained that moving
the date of final payment to producers
from the 25th to the 20th of the month. - -
following the month in which the milk
was received will also require changes -
in other payment dates and in reporting-
dates in order to make possible timely

payments into and out of the producer- - -

settlement fiind, The witness stated that -
" Order 2 should incorporate a partial: .

payment to producers for milk received -

during the first half of the month, as the .
State programs currently require, and
pointed out that the timing of payments
required by Order 2 lags behind all other
Federal order markets in'nearly every-
category of payment.: .

The Dairylea/Eastern witness
modified the cooperatives' proposal to
require handlers’ reports of receipts and
utilization to be received by the market ~
administrator no later than the 10th of
the month, rather than continue to allow
reports postmarked no later than the 8th
to be considered as filed on time. He
argued that a report mailed on the 8th
will not necessarily be received on the
10th. The witness supported the

. proposed amendment that payroll -
-reports be due on the 25th of the month,
rather than on the last day of the month, -
for the preceding month’s milk receipts

by stating that the time allowed for. - " -

filing the report after final payment to -
producers would not change. He also”’

pointed out that most handlers file thglr :

payroll reports immediately after

‘running producers'checks, and that the -

latest date for filing payroll reports - - -

under any other Federal order is the
25th, under the Middle Atlantic order.
 The New York Farm Bureau (NYFB}, a
general farm organization that consists
of 23,000 members, including 10,000
dairy farmers, proposed a package of
payment proposals similar to those -
submitted by Dairylea/Eastern. The
proponent NYFB witness stated that the
proposals were designed to accomplish
the goal of conforming with the payment
requirements of New York State laws
and providing earlier payments to dairy .
farmers covered under Order 2. The -
witness recognized the necessity of

- making earlier payments into and out of

the producer-settiement fund in-order to

make earlier payments to-producers.
‘The proposed amendments supported

by the NYFB witness agreed with the

_Dairylea/Eastern proposals on all but

three payment dates. The NYFB
proposed that the due dates for
payments to and from the producer-
settlement fund be advanced by three
days, instead of the 5 days proposed by

.Dairylea/Eastern. Payments to -

cooperatives at class prices would have
been advanced by only one day under
the NYFB proposal, instead of by 4 days,
as proposed by the two cooperatives.

‘Also, the proposed amendments
' supporte by the NYFB witness did not

“include any change in the date by which

. the market administrator should make
-payments to qualified cooperatives. No-

testimony was presented by the NYFB -
witness to explam the differences -
between its proposed payment dates

_ and those advanced by Dairylea/

anstem

-A witness representing Farmland

: Dairies, Inc. (Farmland), opposed the

Dairylea/Eastern proposal to move the
due date for filing payroll reports ahead
by 5 days. The witness testified that this
change would have an adverse impact
on small businesses such as Farmland
because it is difficult to meet the present
Order 2 deadline for filing such reports.
A brief filed on behalf of Farmland
stated that the Dairylea/Eastern
proposals regarding the due dates of
payments to cooperatives, and to and
from the producer-settlement fund

"impose earlier payment deadlines than
“are required by New York and
Pennsylvania law. The brief argued that -

the NYFB proposals more accurately
_reflect the changes required by those

" laws. The Farmland brief also described

the proposed change of date for

~ payments from the producer-settlement

fund to qualified'cooperatives for
marketwide services from the 25th to the
20th.as self-servmg on the part'of the

The National Farmers Organization
[NFO) proposed an accelerated plan for
paying producers, which would require
two partial payments to producers and
cooperatives in addition to partial
payments to the producer-settlement
fund. In connection with such proposals,
NFQO also proposed a complete schedule
of due dates to implement its payment
plan. At the hearing, NFO took the -
position that they did not oppose the
proposals by the cooperatives and the
NYFB but preferred their-own proposed
payment plan. The NFO proposals
concerning payments and due dates are
dealt with as a separate issue later in

. this partial decision.

There was no testimony from any

" hearing participant denying the need to
- align the Order 2 payment provisions

with the terms of payment under State
laws, The amendments adopted herein,
which provide for partial payments and
move the payment dates forward by
several days, will accomplish the goals

" intended by the NYFB's proposals. They

also will meet some of the objectives of
NFO., '
There is an urgent need to deal with
the payment issues. If Order 2 is not
amended by January 1, 1990, final
payments to New York dairy farmers
will be required by New York law on or
before the 20th day of each month, while
the Federal order provisions would not
provide for payments to handlers from
the producer-settlement fund until the
22nd of the month. Consequently, -
manufacturing handlers and
cooperatives would have to borrow
money-or use internal funds to pay their
producers in'accordance with New York
State law before those handlers could
receive the amounts due them for that
purpose from the producer-settlement
fund. The adverse economic -
consequences resulting from the
diffrence between the Order 2 payment
terms and the payment requirements
under thé laws of New York State can
be avoided if the amendments adopted
herein are made effective by January 1,
1990. The January 1990 deadline cannot
be met if the decision on this issue is
delayed until all issues involved in this -
proceeding are decided. This partial
decision on the payment proposals
should allow sufficient time to amend

_ Order 2 by January 1 when the new New

York State payment requirements
become effective.

State legislative actions have already
altered the payment practices of Order 2
handlers who are buying milk from
producers and cooperatives. In 1981,'in

- an attempt to staridardize industry
cooperatives, and urged the Secretary to
- reject the proposed amendment. )

payment practices for producers and -
reduce their exposure to possible -
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financial losses, the New York State
legislature enacted a law mandating
partial payments by milk dealers to New
York producers for their milk deliveries
in the first 15 days of each month. The
New York State legislature took further
action in 1987 to reduce the financial
exposure of dairy farmers by
accelerating payments to producers in
two phases. From the law’s effective
date through December 31, 1989, New
York dairy farmers must be paid a
partial payment by the 5th day of the
following month for their milk deliveries
in the first 15 days of the month at the
Federal order Class H price-for the
preceding month, Final payments are
due such producers-by the 23rd day of
the following month. Handlers regulated
under Order 2 have been able to pay
their producers within the present New
York State payment schedule because
payments to handlers from the Order 2 .
producer-settiement fund are made on
or before the 22nd. In January 1990,
however, the New York law will require
partial payments to be made to
producers for their first 15 days’
production no later than the last day of
the month in which the milk is received.
The law will require final payments to. -
producers to be'made on or before the
20th. As a result, it will be necessary for
the Federal order to require payments
from the producer-settlement fund to be
made earlier than currently required so
that handlers will be able to meet the
State payment schedule.

In 1983, the Commonwealth of
Pennsylvania enacted payment
regulations for milk produced by
Pennsylvania dairy farmers that are

" more stringent than the New York State
payment requirements. Under the
Pennsylvania regulations, partial
payments by milk dealers are required
by the last day of the month for the milk
they buy from Pennsylvania dairy
framers during the first 15 days of the
month, at a rate which at least equals
the Class II price for the preceding
month. Final payments to such dairy
farmers must be made by the 18th day of
the next month,

The record shows that approximately
70 percent of the milk pooled under
Order 2 is produced on farms in New
York, with approximately another one-
quarter of the market's milk produced in
Pennsylvania. Producers located in
these two states, then, are responsible
for over 90 percent of the milk pooled
under Order 2 and have for some time
been receiving two payments per month,
with final payments made earlier than
Order 2 currently requires. It is therefore
appropriate, and likely to require only
minimal changes in handlers’ payment

practices, to include provisions in Order
2 that reflect such ongoing payment
practices by handlers. By so doing, the
minimum payment terms will be
extended throughout the marketplace
and apply to all producers and handlers
covered by Order 2.

The various due dates specified by
Order 2 for reports, announcements and
payments must be established in a
particular sequence, and within a time
frame limited by the market
administrator’s receipt of handlers’
reports of receipts and utilization and
final payments to producers. Each
specified due date is contingent upon
the timely completion of a prior activity.
The time allowed for the performance of
the required reports, announcements

- and payments must be structured to

afford handlers a reasonable
opportunity to comply with the
regulations. It is necessary that the due
dates for payments prescribed in the
order allow adequate time for the money
to be transferred between the different
persons involved. Otherwise, handlers
could be placed in the position of being
unable to comply with the terms of the
order simply because it is impossible to
meet the established due dates. Since
some of the payment steps that must
occur between the payments mandated
by the State laws are not addressed by
the NYFB proposals, the schedule of due
dates proposed by Dairylea/Eastern
should provide Order 2 handlers a -
reasonable opportunity to comply with
the amended order.

The 5-day advancement (from the 25th
to the 20th) in the due date for final
payments by handlers to producers
under Order 2 will merely reflect the
minimum payment requirements that all
handlers will be meeting under the laws
of New York State. '

Partial and final payments by
handlérs to cooperatives collecting the
money due their individual member
producers should be payable two days
prior to the date by which payments to
individual producers must be made if
paid by check. Proponent cooperatives
proposed that such payments be made

- two days earlier than those to individual

producers. The NYFB proposed that
such payments to cooperatives be
required on the same date payments are
due to individual producers, as the
current order provides. Under the New
York law that becomes effective on -
January 1, 1990, dealers buying milk
from cooperatives must transmit
payment by any method whereby the
cooperatives receive the cash or cash
equivalent no later than the date the
payment is due or receive a check at
least two days prior to that date. Under -

such payment terms, handlers are
permitted to choose their method of
payment {wire transfer or check), but.
they must make the money available to
the cooperatives by the due date. If a
handler pays by bank transfer, the funds
are available to the cooeprative
immediately. However, if a handler pays
by check, it takes at least two days after
the check is received by the cooperative
for the check to clear the banking
system and for the funds to become
available for use by the cooperative.

In cases where cooperatives are
collecting partial and final payments
due their member producers, handlers
paying by check should be required to
make such payments to cooperatives at
least two days prior to the date on
which payments are due individual
producers, However, if the payments-are
made in cash or cash equivalent '
(presumably by wire transfers of -
money), the handler payments would be
due on the same date the payments are
due to individual dairy farmers. This
change will merely reflect the payment
practices that will be in effect with _
regard to most of the Order 2 milkk asa
result of the New York State law, while
allowing handlers a choice in the
manner of payments made to -
cooperatives for their members’ milk. If
handlers choose to make their payments
to cooperatives by electronic transfers
of funds, they should be able to have use
of the funds until the date of the bank
transfer. For the same reasons, this two-
day provision will also apply to the
partial payment by handlers to
cooperative associations for milk
purchased on the basis of class prices.’

The due dates for various other '
payments under the order must be based
on the date for announcing the uniform
price that is payable to producers. It is
only after the uniform price has been
announced by the market administrator
that the amounts of payments due to
and payable from the producer- . ,
settlement fund can be determined and
final payments can be made to -
producers and cooperatives.

As proposed by Dairylea and Eastern,
the deadline for announcing the uniform
price each month should be moved
forward one day to the 14th. The order
now provides that the uniform price
must be announced by the market
administrator on or before the 15th day
of each month. The last time the Order 2
uniform price was announced as late as
the 15th day of the month was in :
January 1973. In about one-half of the
months gince that time, the uniform .
price has been announced on the 14th,
In the other half of the months involved,
the price was announced on the 12th
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and 13th, with one announced as early

as the 11th. This change should, then, -

present no difficulty.

If the uniform price is to be
announced by the-14th of the month, it is
reasonable to expect handlers to pay
their producer-settlement fund
obligations no later than the 16th. Under
other Federal milk orders, the average ‘

-penod of time between the '
announcement of uniform prices and
payments by handlers to the producer-

. gettlement fund is 2.15 days. - © -~

" . Payments to-handlers by the ‘market -

administrator from the producer- "

“ gettlement-fund should be required-on or- A

* before the 17th day of the month. This

* payment schedule will give handlers an-
‘opportunity to receive their money from

- the producer-settlement fund and, in .
turn, make final payments to New York - :
producers by the 20th day of the month. :

" . and to Pennsylvania producers on the t

. 18th. The dates for paymentstoand- -

* from the producer-settlement fund % as-
advocated by NYFB and Farmland”

‘would not allow for handlers to,receive

" their producer-settlement fund payment

before being required to pay their..

- Pennsylvania producers. Since only 25;

" .percent of the Order 2 milk is from .

. Pennsylvania’ producers, the adverse ,
economic consequences are not as large
as in the case of the New York
producers. Nevertheless, the proposal_ -

-adopted herein is more equitable and

: advantageous since'it avoids this
economic dislocation with regard to -

addition; for handlers of New York

.producers’ milk, this payment schedule
will allow 2 days for a weekend
between the 14th and the 20th.’

* . Final payments by handlers to
cooperative associations for milk -
purchased on the basis of class prices
should be made no later than the 15th.
day of the month. Such payments cannot

. be delayed beyond that date because:

- cooperatives that are accountable to the

pool for the milk of their'member
producers should be paid for the milk
they sell to processing plants before the
cooperatives’ payments are due to the -
producer-settlement fund. Otherwise; -
. the cooperatives would have to borrow

* money or use internal finds to make
their equalization payments into the -
marketwide pool. Thus, the later dates ‘
advocatéd by NYFB and Farmland for -
such paynients to cooperatives weuld
create unnecessary and adverge
economic consequences.

The amounts deducted from the .
computation of the uniform price each .
month to effectuate the payments to
cooperatives for marketwide services -
would be paid by the market -
administrator to the qualifying

* time. currently allowed by Order 2 -

payments to producers in both States, ln '

“organizations on or before the 20th day

"of each month. Moving the due dates of
payments for marketwide services
forward 5 days complements the 5-day
‘advancement in the due date of final
‘payments to producers. Although NYFB
proposed a later date, and Farmland -

" supported the NYFB proposal, failure to

" change the date for this payment would

not benefit any other handlers. Also,

- after all of the other payments required
- to be made from the producer-settlement

--fund have been disbursed, there'is no-
"‘veason for the market administrator to
delay making this payment to qualified
cooperatives. -

This decision decreases the amount of

’bétween the announcement of the
‘uniform price and the due date for final -
~ payments to producers. To meet these
earlier payment deadlines, the latest
" available technolgies in moving money
from one account to another (electronic
bank transfers) most likely will have to -

. be relied upon by some handlers and by
the market administrator.

In addition to advancing certain
* payment and announcement dates under

. Order 2, the dates by which certain
. reports'must be filed should be
" modified. As proposed by Dairylea/

Eastern, handler reports of milk receipts

. and utilization for the month would .
" continue to be required to be received -

by the market administrator on or before
the 10th day of the néxt month. The

postmark deadline of the 8th, which the -

current order provides as ah option to

. personal delivery by the 10th, should be "

. eliminated because mailing a report on

" the 8th will not assure that the report
would be received by the 10th.

. In addition to the reports of milk
receipts and use, handlers are required

" to file with the market administrator.
certain other supplementary information
by the loth of the following month

" concerning producer additions and
-withdrawals, changes in farm operators

" ‘and the establishment of bulk tank uits.

-'The’additional informatiop is needed by
- the market administrator to verify the

" correctness of the information on the

- handler’s report of receipts and
utilization. To aid in the market
administrator's verificdtion of the . *

. handler's reported information, the’

‘supplementary reports also should bé
received by the 10th, -
Although the proposal by the

" cooperatives to require handlers to file

" producer payroll reports by the 25th day
of the following'month, or 5 days earlier
than at present, was included with their.
proposals to accelérate payment dates,
that issue should be considered in a -
“later decision. The primary effect of the-

proposed cliange in the payroll reporting -

date would be to facilitate the
computation of producer bases if the
base plan proposal is adopted. Thus, the
change is not needed to accommodate
the other changes herein relating to _
payment dates, and could impose a
slightly heavier reporting burden on
handlers.

Using a receipt rather than a postmark '

basis for some reporting deadlines may
require handlers and the market
administrator to use new methods of

" data transmission. Data dre commonly .
* transferred between distant locations on -

a regular basis in the business world
today by such means as computer
terminals and overnightmail service, -

" With widespread’ availability ‘of-such

methods, handlers who are runiing
close to a reporting deadline may ‘have
several options from which to choose i m
communicating the'required information -
to the market administrator on a timely -

basis, and in a manner prescrrbed by the -

market administrator. -

The piimary objective of the payment .

schedule under any order is to get the
money-owed dairy farmers for their milk
to them as quickly as possible. Itis .

. evident from the foregoing that the .

amendments proposed by Dairylea/: .
Eastern and adopted in thig decision '
will accomplish that objective, and were

*. carefully designed to ameliorate any

‘adverse economic consequences to,

Order 2 handlers in complying with .

payment obhgatrons lmposed by State -
. law,

Comments ﬁled by Dairylea and
Eastern Milk Producers {n response to
‘the recommended decrsnon supported .
the decision and urged its immediate
adoption and rmplementation )

8. Partial payments to producers.and .

s

L

to cooperatrves, -and the dates by which.~ .

certain reports, announcements and )
paymentis should be made for the
purpose of further accelerating
payments to producers. The accelerated
payment plans proposed by the National
Farmers Orgainzation (NFO) for the
New York-New Jersey order (Order 2) -

and thé Middle Atlantic order (Order 4) _‘ ;
_should not be adapted.

NFOis a n_atronal cooperative '
association representing about 320
Order 2 dairy farmers who- supply

approximately 18 million pounds of milk .' R

per month for the Order 2 market. The

cooperative associationalso represents '

‘about 30 prodicers who supply
approximately 3.5 million pounds of
‘milk per month for the Order 4 market.
Three other cooperatives (Middlebury
Center, Cedarville Milk Producers and
Lowville Milk Producers) supported
NFO's accelerated payment plan. These
three cooperafives supply about26
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million pounds of milk per month for the
Order 2 market.
The NFO proposals to amend Orders
2 and 4 would require handlers to make
two partial payments for the milk they
buy from cooperative associations and
individual dairy farmers. Also, they
would require partial payments to the
producer-settlement fund. In connection
with the implementation of its payment
plans for Orders 2 and 4, NFO also
proposed a complete schedule of due
dates by which certain reports,
announcements and payments must be
made. )
NFO modified its proposals at the
hearing to provide for paying producers
and cooperatives three times per month
at 10-day intervals. Specifically, on or
before the 25th day of the month Order 2
and 4 handlers who purchase milk from
cooperatives would be required to pay
the associations not less than 105
percent of the prior month’s lowest class
price for milk they received from such
cooperatives during the first 15 days of
the month. On or before the 5th day of
the following months, handlers would be
required to pay cooperatives at the same
rate for milk they received from such
associations during the 16th through
25th days of the month, Final settlement
at the uniform prices for all milk
deliveries by cooperatives in the
previous month would be required of
handlers by the 15th day of the
following month. Handlers who buy
milk from cooperatives on the basis of
class prices would be required to pay
the cooperatives 2 days earlier, by the
13th. Handlers would be required to pay
for milk purchased from individual dairy
farmers by the 27th, 7th and the 17th.
The terms (rate of payment and
-deliveries covered) for making partial
and final payments to individual
producers would be identical with those
provided in paying cooperatives under
both orders. >
The NFO proposals also would
provide that Order 2 and 4 handlers who
had pool obligations for the previous
month be required to make partial
payments of 50 percent of their previous
month’s pool obligation into the
producer-settlement fund on the first
day of the next month. In connection
with its proposals that producers and
cooperatives supplying milk for Orders 2
and 4 be paid three times each month,
NFO modified its proposals included in
the hearing notice to require earlier due
dates for certan reports, payments and
announcements. In that regard, the
reports of milk receipts and utilization -
and any supplemental information that
must be filed with those reports would
be required to be received by the market

administrator by the 8th of the following
month so that the uniform price can be
computed and announced by the market
administrator on or before the 12th.
Handlers would be required to pay the
money they owe to the producer-
settlement fund by the 13th and the
market administrator would in turn pay
the money due handlers from such fund
on the 14th.

An NFO witness contended that the
present payment terms under Orders 2
and 4 are inequitable because they
result in unnecessary financial exposure
and unjustified shifting of capital
requirements from handlers to
producers. The witness testified that
NFQ'’s member dairy farmers lost
substantial amounts of money in the
financial defaults of two major dairy

- industry organizations (NEDCO and

Knudsen-Foremost). Because of these
losses, the witness stated, NFO decided
to study the industry’s credit structure to
determine whether certain changes in

. practices and procedures could be

implemented to lessen or avoid such
losses in the future.

The NFO witness testified that an
analysis of its bad debt losses nationally
showed that NFO's dairy losses
averaged 20-40 times more than its meat
animal losses and 5-10 times more than
its losses from grain sales. He stated
that the cooperative concluded that the
greater dairy losses were a result of
payment delays on milk sales, which
were considerably longer than those in
connection with its meat or grain sales,
The witness testified that the proposed
amendments are intended to reduce the
financial risks of dairy farmers and
increase their cash flow.

‘In support of the accelerated payment
plan, a witness for NFO testified that
handlers are not required to-pay
producers for milk until a date well after
the dairy farmer has delivered the
product. Proponent contended that a
delay in payments by handlers for milk
they have received materially increases
the financial risks facing dairy farmers.

_He claimed that these payment delays

increase capital requirements for dairy
farmers who in effect are financing the
operations of milk processors. Also, he
said, in the event the processor’s
operation fails, dairy farmers as
unsecured creditors suffer significant
financial losses.

To demonstrate the problems with the
current delay in payments, an NFO
witness presented an exhibit showing
the amount of time between delivery of
a producer’'s milk and payment to the
farmer for the milk. The data estimate
the maximum and average financial
exposure of dairy farmers under various

existing and proposed payment plans.
They also compare the variation in
payment lag. For example, under the
provisions of Order 2, which currently
requires only a single payment to

. producers by the 25th of each month for

milk delivered in the previous month,
there is a maximum payment lag of 56
days and an average lag of 41 days.
Order 4 requires partial payments to
dairy farmers for their milk deliveries
during the first 15 days of the month on
the last day of the month and a final
payment for all deliveries in the prior
month by the 20th day of the following
month. The Order 4 payment schedule
results in a maximum lag of 37 days and
an average lag of 26.9 days.

To further illustrate the potential
cost of delays in payments to producers,
the NFO witness estimated the
maximum financial exposure of
producers at $212 million and $82
million per month under Orders 2 and 4,
respectively. These figures represent the
maximum potential monetary losses by
dairy farmers in the event of financial
failure of handlers. Proponent indicated
that these figures are not particularly
important because it is unlikely that all
handlers would fail at the same time.
However, he stated, the numbers are
noteworthy because they indicate the
substantial amounts of money that
producers are advancing to handlers
each month.

Proponent witness claimed that the
maximum and average exposure of an
individual producer are highly relevant
in terms of the amount of credit a dairy
farmer is extending and thus the
financial risk involved for each such
person. Because of the differences in
payment lags under the two orders, the
witness said, the maximum financial
exposure of an average producer was
$14,371 under Order 2 and $12,761 under
Order 4. He also stated that the average
financial exposure per dairy farmer
reflects the amount of additional capital
required per farm because of the
delayed payment system. He estimated
that the average exposure per producer
is $10,522 under Order 2, and $9,277
under Order 4. :

A witness for NFO also contended
that because of higher milk prices and
costs of capital, dairy farmers have been
facing ever-increasing costs and risks
because of the time lag in milk
payments. He claimed that such costs

_ and risks have increased over the years

due to the decline in the number of
plants and producers. The witness
testified that with fewer plants, the
volume per plant has increased and the
monetary consequences to producers
resulting from a single plant’s failure
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have increased also. Similarly, he
stated, as the number of producers
supplying the Order 2 and Order 4
markets has declined over the years, the
exposure per producer has increased.
Propcnent claimed that as these trends
continue in the future, payment delay
will become more of a problem for dairy
farmers.

According to an NFO witness, NFO
changed its payment schedule for its
dairy farmer members in the Minnesota-
Wisconsin area from twice each month
to three times per month in January
1987. He stated that at the same time
NFO started paying its producers three
times each month, the cooperative
association initiated a program of billing
its customers and collecting the money
from its sales of milk on an accelerated
basis so that the cooperative would
have the money to pay its member-
producers. Processors buying milk from
NFO were permitted to choose a three-
payment or a two-payment per month
system. According to the witness, the
purpose of both payment systems was to
accelerate the flow of money from
processors who use the milk to dairy.
farmers who produce and deliver the
milk to dealers for processing.

The NFO witness testified that NFO
introduced its accelerated payment
program in the States of New York, New
Jersey and Pennsylvania in October
1987. Milk produced by NFO member-
producers in these states is regulated
under either Order 2 or Order 4. The
witness stated that under the
association’s payment program for the
Northeast, producers receive a partial

_payment for their deliveries in the first
10 days of the month by the 25th day of
the month and receive an additional
partial payment for shipments during the
next 10 days by the 5th day of the
following month, Final payment to
producers is made not later than the
18th day of the month for all milk
delivered in the previous month.
According to the witness, NFO
expanded its accelerated payment
program to cover producers delivering
milk under the New England order
(Order 1) in January 1988. Since that
time, he said, all of NFO's producers
have been covered by some type of
accelerated billing, collection and
payment program.

. The NFO representative stated that
several other Order 2 handlers currently
pay some producers more than twice a
month. He testified, however, that these
handlers do not follow the same
payment patterns as those adopted by
NFOQ. Altogether, the witness estimated
that less than 5 percent of the more than
21,000 producers whose milk is pooled

under Orders 2 and 4 are currently being
paid more frequently than twice per
month,

Testimony was received from 19
individual dairy farmers in support of
NFO'’s payment proposal. The producers
stated that more frequent payments
allow them to take advantage of
discounts offered by their suppliers and
to make loan payments earlier, thereby
reducing their interest costs. The dairy
farmers also supported the payment
plan because of the assurance they felt
it offered of payment for their milk
deliveries in the event of handler failure,
In addition, 56 dairy farmers submitted
nearly identical letters supporting the
proposals on the basis that dairy
farmers do not receive the same credit
terms that they are required to extent to
the buyers of their milk.

A witness for a national association
of milk processors and witnesses for
associations of New York State and
Pennsylvania milk processors testified
in opposition to NFO's payment
proposal. In addition, testimony from
several individual handlers, including
one cooperative association, was
received opposing the proposal. Briefs
filed on behalf of five other proprietary
handlers, another cooperative
association, and another national
association of regulated handlers also
opposed adoption of the NFO proposal.

Opponents of the proposal argued that
adoption of the proposal to require that
dairy farmers whose milk is pooled
under Orders 2 and 4 be paid earlier and
more frequently is unnecessary for the
security of those producers. The witness
representing New York State Dairy
Foods, Inc., a trade association of milk
handlers, stated that the New York State
Milk Control and Milk Producers
Security Fund Act of 1987 protects
producers for 43 days' milk, while the
maximum exposure of dairy farmers
under New York State's current
payment requirements is 39 days. He
noted that dealers must post bonds for
43 days’ milk or participate in the Milk
Producers’ Security Fund by paying 1.5
cents per hundredweight of the milk
they handle in addition to posting a
bond for 13 days' milk. According to the
witness, the balance in the fund is over
$3.8 million, and the law provides for a
loan from the State if a default
exceeding the amount of the fund were
to occur. The witness observed that over
71 percent of the milk pooled under
Order 2 is produced in New York State,
and that the dairy farmers who produce
that milk are fully protected from
handler defaults by the New York State
law. He also stated that under the State

law, producers are already receiving

partial payments which are not required
under Order 2, and earlier final
payments.

A representative of the Association of
Pennsylvania Milk Dealers stated that
the association’'s members buy about 50
percent of the milk produced in
Pennsylvania, and sell about 90 percent
of the fluid milk sold in the State. He
testified that 63 percent of the producer
milk pooled under Order 4 is produced
in Pennsylvania. The witness explained
that under Pennsylvania’s Milk Producer
Security Act, handlers may choose to
post a bond that covers 30 days of the
handler's milk receipts, or post a bond
ensuring payment for 12 days’ receipts
and pay 2 cents per hundredweight of
milk handled by the security fund. He
stated that over 98 percent of the Order
4 milk produced in Pennsylvania is
covered by the 30-day bond provision.
In addition, the witness stated, Order 2
handlers buying milk produced in
Pennsylvania must post bonds to ensure
payment for that milk.

A spokesman for the Milk Industry
Foundation {MIF) and the International
Ice Cream Association testified against
NFO's payment proposals on the basis
of the financial and administrative
burden such a plan would place on
those organizations' members who are
regulated under Orders 2 and 4. The
witness stated that the organizations'
members operate 750 processing plants
accounting for 80 percent of the fluid
milk products distributed on routes in
the United States and 85 percent of the
U.S. frozen dessert industry. The MIF
representative stated that adoption of
the NFO proposals would create a
significant cash flow strain and financial

_burden for handlers that would be borne

eventually by consumers. He explained
that handlers’ accounts receivable
generally run 24-40 days on most
commercial accounts, with schools and
state institutions usually on a longer, 60~
90-day payment schedule. As a
consequence, the witness said, handlers
would have to pay producers before the
handlers receive payment.

The MIF spokesman estimated the
cost of the proposed payment schedule
to Order 2 handlers as an additional
$321,000 in April 1988, or an increase of
3.3 cents per hundredweight in the cost
of raw milk. He stated that adoption of
the proposals would require a 15-
million-pound-per-month Order 2
handler to pay out $823,500 eight days
earlier than at present to meet the
proposed first partial payment date, and
$550,000 16 days earlier to meet the
proposed second partial payment date.

"Further, he said, the proposal to require

partial payments to the producer-
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settlement fund would cause Order 2
. handlers to pay $1.8 million 20 days

earlier each month, while Order 4
- handlers would have to pay $1.7 million

14 days earlier. The MIF witness

projected that these increases would

result in added costs of $3.7 million per
year to New York-New Jersey

consumers, and $1.7 million to Order 4

consumers.

The MIF witness estimated that the
additional cost of issuing 3 checks each
month to producers could amount to as

. much as 1 cent per hundredweight.
However, he noted, cooperatives could
not be required to pay their dairy farmer
members with any more frequency than
. they do at present. As a result, he -

. stated, cooperative associations with
processing and manufacturing
‘operations would gain a significant

. .advantage over proprietary processors,
The witness also pointed out that
handlers in unregulated area and those
regulated under other marketing orders
would not be required to pay producers
three times per month, and thereby

. would have a competitive advantage.

_ Manufacturing handlers, he maintained,
“would be competitively dxsadvantaged

~ nationally, since most orders require
only two payments per month. .

. The MIF spokesman testified that

- while haridlers generally are able to’
obtain credit less expensively than
producers, the extent of the added cost
. burden to handlers under NFO's .

- accelerated payment proposal would be
more than the gain to producers. He
expressed the opinion that the *cost of
money"” to producers as a result of '

- having to wait for payment for their milk

is reflected in the Minnesota-Wisconsin -

price series which reflects prices paid to

. producers of unregulated Grade B milk

in the upper midwest and which, over

_* time, reflects the cost of producing milk.
" While most of the individual handlers
who testified or ‘submitted briefs agreed '

- that adoption of more frequent and -

~ earlier payments to producers would
‘cause them severe cash-flow pmblems.
a number of them also argued that the
NFO proposals would increase their
administrative costs of issuing checks to
producers by at least 50 percent. An -

' NFO witness had testified that the cost
of issuing each extra check is

: 'npproxxmately 70 cents.”

" The operators of two proprietary pool

- ".plants regulated under Order 2 testified
- that handlers currently have the option
..of paying producers more frequently

" - than twice per month but may choose,

instead, to offer premium payments to
producers. Both-handlers stated that
more frequent payments to producers
- 'should remain an option to be
‘negotiated between a handler and the

" producers or cooperative associations

from which the handler obtains milk.
One of the handlers expressed his
opinion that producers currently are
compensated for extending credit to

- handlers by receiving over-order prices

for their milk.

Another handler argued that the
partial payment rate of 105 percent of
the previouis month's lowest class price
would be too high in some months, and
may result in overpaying producers who
quit in the middle of the month. Another
problem he foresaw would be having to
issue a final check containing negative
adjustments for portions of the month.
The handler pointed out that in every
month of 1987, 105 percent of the
previous month's Minnesota-Wisconsin
price represented over 90 percent of the

- order's blend price, and exceeded the

blend price in May and June. He -
explained that the high percentage of
Class I use in Order 2 results in a blend
price that is likely to be exceeded by 105
percent of the previous month's lowest
class price.

Representatives of two cooperatlve
associations agrued that the NFO
proposal would disrupt marketing
conditions in the overlapping milkshed -

‘between Orders 1 and 2, and would not ~

allow enough time for handlers to file

' reports of receipts and utilization, or for

the different payments to be made to
cooperative associations, into and out of
the producer-settlement fund, and by

" handlers to producers. The cooperatives

pointed out that their members are
protected from some of the risks of
handler defaults by a sharing of risk,
management’s monitoring of handlers’
financial condition, and the practice of
discontinuing deliveries of milk to poor-
risk handlers, or insisting on payment.on
delivery. Consequently, they stated,
their memberships do not support the

NFO proposal. One cooperative witness -
. objected that the requirement that

handlers having obligations to the
producer-settlement fund in the previous
month pay a partial payment to the fund
on the first day of the next month

- discriminates against handlers with a

percentage of Class I use above the

.. average for the marketwide pool. The

cooperative spokesman explained that
the cooperative pays into the pool for
some months, and draws money out in
others. With such a requirement, he
stated, the cooperative may have to pay

-into the fund on the basis of the prior

month's obligation, and then wait two
weeks to get its money back if the
cooperative were drawing money out of
the pool during the current month. As a
result, the spokesman said, the
cooperative would lose the use of its

members’ money and interest during
that period.

NFQ's proposals to accelerate
producer payments to three times per
month on earlier dates should not be
adopted. There is little testimony or
evidence in the record of this proceeding
to indicate that the concerns expressed
by NFO to support adoption of its
accelerated payment proposals have
any substantive basis. Also, the record
indicates very little producer support for
the proposed amendments, with a broad
base of handler opposition to their- '
adoption.

.One of the major concerns addressed
by NFO was the producer payment lag
and resulting financial exposure of dairy
farmers, particularly under Order 2,
which does not provide for partial
payments to producers. However, NFO's
use of payment dates required by Order
2 to contrast the current payment lags to
producers with those resulting from
NFOQ’s proposals distorts the actual
payment situation of producers by
ignoring the payment requirements
legislated by the States of New York
and Penngylvania. These State laws
were enacted for the same reasons given
by NFO to support adoption of three
payments per month to producers,
namely to improve dairy farmers’ cash
flow and reduce their exposure to risk of
financial losses. Although the milkshed
for the Order 2 market covers a 7-stale
area, over 97 percent of the market’s
totel milk production is produced on
farms in New York and Pennsylvania.

- While Order 2 currently requires only
a single payment by handlers to dairy
farmers on the 25th day after the end of
each month, the States of New York and -
Pennsylvania have adopted legislation
which provides for earlier and more
frequent payments to producers and
establishes security funds to ensure that
handlers’ financial failures will not
result in nonpayment to dairy farmers.

Since 1978, there have been seven
bankruptcies by handlers regulated

- under Order 2. The most recent and

certainly the most significant in terms of

_the amount of money involved would be

the bankruptcy of the Northeast Dairy
Cooperative Federation, Inc. (NEDCO),
which occurred in 1985. The record
shows that NEDCO owed about $1
million to the producer-settlement fund
and $21 million to dairy farmers at the
time it filed for bankruptcy protection .
from its creditors. Although some of the
money-was later recovered, dairy farmer
losses were substantial. The adverse
financial impact of NEDCO and other
handler bankruptcies on dairy farmers
prompted New York State legislators to
advance the payment dates for New -
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York producers in order to limit the
exposure of the Producer Security Fund
and see that dairy farmers receive their
money on a more timely basis.

In 1987, New York State took action to
reduce the financial exposure of dairy -
farmers and improve their cash-flow
position by accelerating payments to
dairy farmers in two phases. Under the
1987 law, the dates of payments to dairy
farmers were moved forward to reduce
the payment lag and financial exposure
of such persons. From that law's
effective date on November 27, 1987,
until December 31, 1989, New York dairy
farmers must be paid a partial payment
by the 5th day of the following month
for their deliveries in the first 15 days of
the prior month. Final payments to such
producers must be made by the 23rd day
of the next month. After January 1, 1990,
New York producers must be paid by
the last day of the month for their
deliveries during the first 15 days of the
month with final payments due by the
20th day of the following month.

In addition to mandating partial
payments and advancing the payment
dates for New York dairy farmers, the
New York legislature imposed further
requirements on mitk dealers to enhance
the payment security for New York
dairy farmers in cases of payment
default. Under the Milk Control and
Milk Producer Security Fund Act of -
1987, milk dealers are required to post a
bond covering 43 days of their milk
receipts from dairy farmers or
participate in the Milk Producer Security
Fund. Dealers who choose to pay into
the security fund are assessed 1.5 cents
per hundredweight on all milk '
purchased from dairy farmers each
month and also must post a bond for 13
days’ worth of milk receipts. Therefore,
under either arrangement, a handler
buying milk from New York dairy
farmers is required to provide a bonding-
contract with an insurance company or
bank guaranteeing payment for
producers’ milk receipts. Any losses not
covered by bonding or the security fund
may be paid off through a loan from the
State to the security fund, as provided
for by the law.

The record also indicates that the
States of New Jersey, Massachusetts
and Vermont also provide security
programs to protect dairy farmers if the
persons buying their milk are unable to
pay them. - .

The Pennsylvania State Legislature
enacted earlier final payment dates for .
Pennsylvania dairy farmers after a .
major dairy bankruptcy in 1983. Under
Pennsylvania law, final payments to
Pennsylvania producers are due by the
18th day of the following month {2 days
earlier than under New York law}. The

Pennsylvania Legislature also enacted a
law entitled the “Mills Producers
Security Act.” The law requires that
dairy farmers and cooperatives receive
prompt payments from milk dealers and
handlers. It also is intended to protect
dairy farmers against losses resulting
from nonpayment for milk because of
defaults by purchasers. Under the
Pennsylvania law, a milk dealer has the
option of posting a bond for an amount
which covers 30 days of milk receipts, or
posting a bond covering 12 days’ worth
of milk and paying 2 cents per
hundredweight into the security fund
each month. If an Order 2 milk dealer
buys milk produced in Pennsylvania, he
must file a bond with the Pennsylvania
Milk Marketing Board. .

The Order 4 milkshed covers the

- States of Delaware, Maryland,

Pennsylvania, Virginia, New Jersey and
West Virginia. Of these States, New

. Jersey and Pennsylvania, which

represent 65 percent of the Order 4-milk -
supply. have security laws to protect the
financial status of dairy farmers when a
handler buying their milk is unable to-
pay them. :

Asindicated, the recent legislation in
New York and Pennsylvania advancing
the payment dates and updating the
security laws have stréngthened the
financial positions of dairy farmers
under both Orders 2 and 4. About 84
percent of the milk priced under these
two orders is produced in New York and
Pennsylvania. - .

_ The changes in the Order 2 payment
provisions adopted under Issue No. 7 in
this partial decision were designed and
proposed to accelerate payments to '
producers and ameliorate adverse
economic consequences caused by

" differences between the order payment

obligations of Order 2 handlers with the
terms of payment required under New
York and Pennsylvania State law. In
addition, the adopted changes in the
Order 2 payment dates will also bring
Order 2 into conformity with other
nearby Federal orders. The changes will
result in comparable exposure to
financial risk and in similar rates of
cash flow for dairy farmers whose milk
is pooled under Orders 1, 2, and 4. For
instance, the amended Order 2 payment
provisions will reduce the maximum
number of days of milk production for
which dairy farmers have not received
payment from 56 to 37, which is the
same maximum financial exposure of
dairy farmers supplying milk for.-Orders
1 and 4. Similarly, these changes also
reduce the average financial exposure of
producers under Order 2 from 41 days to
27 days, which is identical with the
average exposure under the Order 4
payment provisions and 2.3 days’ less

financial éxposure than under the
payment terms of Order 1, which
provides a later date for partial
payments.

At the hearing, there was
congiderable discussion about the
importance of applying uniform terms

"and provisions to handlers regulated
under the three Northeast orders.
Several witnesses acknowledged the
significance of this consideration.
However, even though an NFO witness
testified that the cooperative had
implemented its accelerated billing,
collection and payment program in the
Order 1 market, the cooperative did not
propose that the Order 1 payment
provisions be amended in a manner
similar to those proposed for Orders 2
and 4 so that uniform payment
provisions would be applicable under all
three orders in the northeast region.

The milksheds for the Order 1 and 2

" markets overlap extensively in New

York State. For instance, market data for
_ December 1987 show that in 24 such
New York counties there were 1,292
producers supplying milk for Order 1
handlers and 3,881 dairy farmers
shipping milk to Order 2 handlers. The
record indicates that dairy farmers
whose milk has been marketed under
Order 2 are-solicited regularly by
proprietary handlers and cooperatives
from Order 1. Adopting different
minimum terms for paying producers

_ under these two orders would only

intensify the competition for dairy
farmers and complicate the procurément
problems of regulated handlers.
Many of the handlers who would be
required to make earlier and more i
frequent payments to producers-and to
the producer-settlement fund if NFO's
proposal were adopted expressed
vigorous opposition to the proposed. .
amendments. Handlers objected
primarily to the impact of the proposal
on their own cash-flow position, and.on -
the cost of preparing and issuing extra
checks. Milk handlers, like dairy farmers
and any other business entities, are not
immune to cash-flow problems.
Handlers'’ largest customers are
supermarket chains, for whose business
.they must compete with other handlers.
One of the elements of such competition
is apparently the terms of payment
required by the handler. Other major
customers are school districts and
institutions which, according to the
record, often pay for the milk they
receive as many as 60-90 days later.
The extra costs required of handlers
to implement the proposed payment
plan would place them at a significant
disadvantage in competing with
unregulated handlers and with handlers
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regulaied under other orders. In addition
to the potential for handlers’ cash flow

-problems, the administrative cost of

adopting NFO's proposed payment plan

(70 cents per check, according to NFO’s
experience) is clearly not insignificant.
Further, the record indicates that the
costs of such a plan to handlers would
be expected to exceed its benefits to

- producers.-

According to the record, handlers can,
and some do, choose to pay their
producers more frequently than the
States of New York and Penngylvania

. currently require. These payment

arrangements apparently are part of, or
instead.of, premium payments to

- producers, and are negotiated between a

handler and the producers or
cooperatives supplying milk to the
handlers. Handlers should continue to_
be free to explore and adopt such
payments arrangements independently,
as NFO did, without having the -

‘substantial burdens of a more-frequent-

payment plan imposed on them.

‘Therefore, for these reasons alone, the

NFO proposals should not be adopted.
A further argument against.adoption
of NFO's payment proposals is the lack
of widespread producer support for their
adoption. Except for the three
cooperatives identified earlier as
supporters of NFO's plan for accelerated
payments to producers, no other
producer groups testified in favor of the
three-times-per-month payment plan. A
spokesman for Dairylea and Eastern
Milk Producers cooperatives, which
represent more than 30 percent of the

v  Order 2 producers, stated that the

Boards of Directors of these two

.organizations reviewed the terms of

NFO’s proposed payment plan with thelr

. 'members and found no support among -

their members for such a payment plan.

-The Pennmarva Dairymen’s Federation,

i

which represents about 90 percent of the
producers supplying milk for Order 4,

. took no position with réspect to the NFO

payment plan.
- NFOQ and the three cooperative

i assouatlons that supported the
.accelerated payment proposals

- represent less than 4 percent of the mllk

pooled under Order 2, while NFO
represents less than 1 percent of the

-milk pooled under Order 4. Dairylea and

Eastern Milk Producers, cooperative - -
associations representing about 30 °

- percent of Order 2 producers, opposed’

adoption of the proposals. No producer
groups supplying the Order 4 market,
other than NFQ, supported the -
proposals. Although a number of .

- individual dairy farmers indicated their
" ..support for more frequent payments to

* - producers in testimony at the hearing

and in letters submitted to the
Department after the hearing, these
producers represent only a very small -

percentage of the producers who would -

be affected by adoption of the
proposals. It is evident that board
general support for NFO's payment
proposals has not been shown at this -
time.

A motion for sanctions agamst NFO
was filed with the post-hearing brief

.submitted on behalf of Kraft, Inc., Pollio

Dairy Products Company and Friendship
Dairy. The request was attached to a
copy of an advertisement placed by
NFO in a New York magazine or

"newspaper targeted at a rural audience. '

The advertisemént urged producers to
file letters with the Hearing Clerk in
support of NFO's proposals, and
provided a form letter suitable for filing,
with blanks where individual
information could be filled in. The
proprietary handlers’ motion for

sanctions is-apparently based on alleged :

mlsrepresentatlons of the record
contained in the advertisement as

‘examples of the benefits to be gained
‘through adoption of the proposals. The

motion fails to indicate what type of
sanction is requested and fails to note

_any provision of the applicable Rules of

Practice which authorize or require a -
sanction. .
Any person, whether ornota .
participant at a formal rulemaking
hearing, is always free to file a brief or

-similar document in a timely fashion
- after the hearing. However, under the

applicable Rules of Practice “Factual
material other than that-adduced at the
hearing or subject to official notice shall
not be alluded to therein, and, in any
case, shall not be considered in the - -

formulation of the marketing agreement -

or marketing order.” (7 CFR 900.9(b). -
Consequently, all timely received briefs
and letters were filed and considered
but all factual material therein which’
was not “adduced at the hearing or
subject to official notice” was not
considered in reaching this decision. As
noted, the NFO proposals have not been
adopted based on the record of this
proceeding. In view of these
circumstances, it is considered
unnecessary to act on the motion for -

" ganctions. It is curious to note, however.

that this advertisement, which -
apparently was made widely available
to dairy farmers in a number of different
publications throughout the milksheds of
both Order 2 and Order 4, and which
made communications to the Hearing
Clerk as effortless as possible, drew

. responses from only 56 of‘the -’
- approximately 21,000 dajry faimers who-

would be affected by the proposed

changes in the orders' payment
provisions.

Exceptions to the recommended
decision filed on behalf of NFO began
with 2 general criticisms followed by 5
specific exceptions to findings in the
recommended decision, and ended with

_several “key arguments” which NFO

stated had not been addressed in the
decision. These arguments related to
delays in payments to dairy farmers. As
such, they-are discussed under.*(3).”

‘below, dealing with the cash flow

problems of dairy farmers. '
"NFOQ accused the Secretary of i 1gnormg

- evidence-and arguments put forward by

proponénts in support of the proposals
Thee'gérnieral exceptions stated that, in -
developing the recommended decision,

- the Department maintained a pre-

existing position of opposition to the -
proposals without regard for the record -
of the hearing. The second general -

" exception charged that the .

fecommended decision relied on a lack
of widespread producer support in
denying the proposals instead of

* considering the economic and policy .

merits of the issue.
~ Contrary to NFO's assertrons, all of
the record evidence relating to the

. accelerated payment plan was

considered and discussed in the
recommended decision. The decision
provides several objective and adequate
bases for not adopting NFO'’s payment
proposals regardless of the:
Department'’s initial willingness to hear .
the proposals.

The Department’s decision to deny
NFQ's proposals was not based solely .
on a lack of producer support and
handler. opposition, as exceptor implies.
Although the decision describes lack of
widespread producer support as a

- further argument against adoption of
NFO's payment proposals, other more

significant factors were consrdered in

+ . detail.

The decision acknowledges that while'
NFO proposals are supported by some

- producers supplying milk for these-two

markets, -other producers covered under

- Orders 2 and 4 do not.support the
-proposed payment plan. Also, objections

to the proposals were voiced by many of
the handlers regulated under Orders 2
and 4. Although all of the'individual
dairy farmers who were bussed to the .

" hearing by NFO and testified were in
- favor of the proposed payment plan, it is
‘evident that there are substantial
- differences of opinion among producets " ‘
" and handlers covered by these two B

orders as to whether more frequent and ~
carlier payments to producers than

those adopted under Issue 7in this .
"+ decision are desirable. This srgmﬁcant
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opposition places considerably more
burden on proponents to show that their
accelerated payment plan, which would
impose additional payment obligations
on regulated handlers, is needed to
assure the maintenance of orderly
marketing under the two orders.
Proponents did not meet this burdea.
The NFO'comments spec:ﬂcally
objected to a statement in the decision
attributed to'the Dairylea/Eastern_
witness that the Boards of Directors of
these two organizations reviewed the
terms of NFO's proposed payment plan
with their members and found no . :
support among their members for such a
payment plan. He contended that this
statement implied that a direct
membership survey was made when in
fact that was not done. Actually, the
record indicates that, “Both Eastern and
Dairylea have reviewed the proposal for
three times a month payment with our
Board of Directors, and we have found -
no support on the part of our . .
membershlp for three times a'month
payments.” Although the record is not
specific as to how the Board determined
lack of producer support, it is clear that
they found no support among their

members for NFO's payment proposals. -

Board members of a cooperative, (be it
Dairylea, Eastern or NFO) are charged
with the responsibility of reflecting the
veiws of the dairy farmers they

represent. For that reason, the Board's . .
position on a particular issué should be .

. considered to reflect.the views of the : -
cooperative’s membership. . y

NFO’s exceptions to specific ﬁndmgs‘ K

of the decision are described and
discussed below:
(1) NFO's exceptions asserted that in

determining that the administrative cost.

of the NFO proposals would be
burdensome to handlers, the
Department relied entirely on the .
insignificant cost to handlers of issuing
one.extra check per month.

As indicated in the decision, handlers
were primarily concerned with the’
impact of NFO's payment plan on their

cost of doing business. The uncontested

estimates by handlers of the cost of. .
making three payments on earlier dates
instead of two payments on later dates

" . of each month reflect the adverse

financial impacts on the cash flow -
positions of such persons and are in
addition to the administrative costs of
writting additional checks for milk. The
decision concludes that imposing such .
extra costs on handlers regulated under
Orders 2 and 4 would place them at a
significant’ disadvantage with '
unregulated handlers and handlers .
regulated under other Federal orders,

~ With respect to the check-writting.
cost, the decision states that “In

. limited testimony at the hearing
witnesses. NFO did not offer detalls as

.addition to the potential for handlers’
- cash flow problems, the administrative -

cost of adopting NFO's proposed
payment plan (70 cents per check
according to NFO's expenence) is
clearly not insignificant.” The decision
clearly emphasizes that the
administrative expenses associated with
writing more checks i8 an additional
cost factor to handlers, but less
significant than the changes in the cash.
flow positions of such persons would be’
under NFO's accelerated payment
proposals.

‘NFO also argued in exceptlons that 1f j

the Department wanted to avoid the -
extra administrative costs of paying :
producers three times a month, the .

- objectives of NFO's proposals could be

achieved by an accelerated two-times-
-per-month payment schedule that was .-
* suggested by NFO’s witness at the

hearing. Exceptor took the position that
this suggestion was not discussed in the
recommended decision.

The accelerated two-txmes-per—month
payment schedule referred to in NFO's
exceptions was alluded to in verg

y NFO

to how such a plan would work, and the
alternative was not specifically

- addressed by other hearing participants.
- The-two-times-per-month payment
" alternative therefore was not explored
~sdequstely enough by hearing o
participants to consider it for adoption. -
. -However, the matter of accelerating .

-. payment to producers was addressed
‘specifically in this decision under issue -
" no. 7. Payments to Order 2 dairy farmers

were accelerated significantly and their
financial exposure was reduced

- substantially by the changes adopted

herein. The Order 2 changes align the

payment provisions of the three

Northeast markets which were involved

. in this proceeding. Actually, the average

financial exposure of producers under
Orders 2. and 4 will be identical, and
less than the exposure for producers

under Order 1 for which no changes

were proposed-by NFO.
(2) The exceptions state that the

4 .Department 8 reliance on the existing -

security systems under the Pennsylvania

and New York {aws to assure producers .

protection from handler defaults ignores

.all of those producers not having the

benefit of those State’s protection and
overstates the adequacy of the.
Pennsylvania and. New York security
sytems.. .

The decision ststes that recent
legislative changes in New York and
Pennsylvania to update their security
laws have strengthened the financial
positions of dairy farmers supplying

Orders 2 and 4. The security laws for-

/

these two states are of particular
importance in securing payments for

. farmers because an overwhelming

majority of the milk supply for these two
markets originates in these two states.
The record evidence indicates a fairly
good payment record for claims against
the security funds of these two states.

_The characterization in the exceptxons
. of the $3.5 million in the New York -

-security fund as grossly insufficient for

-any large default completely ignores

both the large majority of handlers
covered by bonding and the provision in’
the New York law forloans from the

State to the security fund if needed.

However, no security program can

.assure full payments in all cases to -

dairy farmers for their milk deliveries if

. handlers buymg their milk cannot pay

them. Risk is' an inherent part of doing

- business, and is part of the definition of
.an entrepeneur. The States of New York

and Pennsylvania have enacted laws to.
reduce the financial risks of dairy .
farming, and the payment dates adopted

. in the.earlier part of this decision
. incorporate in the order the State-

mandated payment dates. However,

_ financial risks by business entities -

cannot be eliminated. .
(3) NFQO's exceptions charge that the
recommended decision found that

-handlers’ cash flow problems are more .

-important than farmers’, while i lgnormg
+ -evidence of handler. liqmdxty The ‘

.comments argue that therecord-- S
- indicates that handlers bill their ", .- -

customers weekly, and that store

" owners are paid cash for dairy products

within 1-10 days after producer milk is .
processed. NFO descirbes the operators
of vertically integrated chain stores and
chains of convenience stores as major
handlers in both the Order 2 and Order .
4 markets, and depicts them as turning’

. farmers" prodiction into cash two to

three times before paying farmers for it.

- Although the Act expressly authorizes
the establishment of payment dates
under an order, it does not specify when
or how frequently handlers must pay
producers. Nor does it require that the
paymerit terms for milk compare
favorably with such terms for other
agncultural commodities, The payment
provisions of a Federal milk order
customarily are established on the basis
of prevailing marketing conditions,
mcludmg payment practices already
existing in an area or practices that
handlers and producers find mutually
desirable. Only recently have New York
producers enjoyed the benefits of partial .
payments for their milk, and that change.

. was adopted by the State legislature to

bring the terms of payment to New York -

.. producers up to the industry-wide.” -
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standard. That prevailing market
practice is now being incorporated into
the Order 2 payment provisions in this
decision. The payment plan adopted in
this decision, which includes some delay
in payment after the delivery of milk to

. 8 handler, is used widely throiighout the
United States, not only to pay milk
producers under Federal orders, but to
pay manufacturing grade producers and
producers delivering milk to unregulated
. markets, as well as those covered by
state regulation.

The NFO exceptions argue that the
Department is pursuing a policy
requiring farmers, rather than handlers,
to finance the dairy industry. On the
contrary, farmers are merely expected to
bear the capital requirements of dairy
farming. In dairy farming, as in most
other businesses, capital is required and
operating costs are incurred before a
return on investment is realized. These
requirements are also encountered in
the operation of dairy plants. According
to the record of this proceeding,
handlers customarily wait some time
after processed milk is delivered to
retail outlets before receiving payment
for it. NFO's citation of testimony that
“admitted” that fluid milk products are
reduced to cash in store owners' hands
within 1 to 10 days of processing
-completely overlooks testimony in the
record that grocery store chains are able
to dictate most of the terms of trade
between milk handlers and retail
outlets. Also overlooked is the fact that
over half of the milk marketed under
Orders 2 and 4 is used in manufactured,
rather than fluid, milk products. Many of
these manufactured products are quite
storeable, and may not be “reduced to
- cash” for some weeks, or even monthas.

An NFO witness’ statement that an
unidentified national dairy processor
- had told him that the handler bills its
customers on a weekly basis may be
true, but has no bearing on the amount
of time that elapses before such bills are
paid. The record contains direct
testimoay by handlers that
supermarkets do not pay for milk
delivered to them for 3 to 4 weeks after
billing, and by a representative of a
handler association that the accounts
. receivable of its members are not paid
for 25-40 days. Most businesses
encounter a time lag between producing
and delivering & product and receiving
payment for it. The record shows that
the period of time dairy plant operators
customarily wait for payment for their
sales of processed milk to retail outlets
is as long as the time period dairy
farmers wait for payment from milk
handlers, .

NFQO's characterization of the role of
vertically integrated chain stores and
the operators of chains of convenience

- stores in both markets as “major" is not

supported by the record. Although there
apparently are a number of such
handlers in the Order 4 market, their
relative share of the market is not
revealed in record evidence. There is
testimony in the record, by an NFO ~
witness, that the largest group of
handlers in the two markets is not part -
of a grocery chain, and would be subject
to a longer period of time before being
paid for its deliveries of processed milk
to grocery stores than are handlers who
are connected with grocery store chains.
The characterization of vertically
integrated handlers’ ability to turn the
farmers’ product into cash two or three
times before paying the farmer is of
limited use in detérmining payment
provisions appropriate for all of the
parties affected by the order.

The "key arguments” raised at the end
of NFO's exceptions deal with the

-questions of why dairy farmers must

wait for payment after delivering milk to
a handler when other farmers are paid
for their crops on delivery; why partial
payments to producers pooled under the
northeast orders are required less
frequently or at lower rates than partial
payments to producers whose milk is
pooled under some other milk orders;
and why dairy farmers should have to .
supply any of the capital required by the
dairy industry in view of handlers’
superior ability to raise capital.

NFQ's argument that prevailing order
payment terms uniquely disadvantage
dairy farmers, as opposed to the
producers of other commodities, has no
validity because, as noted above, milk
order payment provisions reflect
payment practices already extant
throughout the dairy industry. Producers
of other commodities may be paid upon
delivery of their product because of
marketing conditions unique to or
traditional for those commuodities. It
should be noted that, in the case of grain
producers, product is harvested and
delivered only once per year, making a
far longer period between payments
than the twice-per-month payments
common in the dairy industry. In one
respect, the milk order program does
delay final payment to producers by
requiring handlers to complete reports of
their receipts and utilization of milk
during the previous month and then
allowing time for a blend price to be
calculated so that producers can be paid
on the basis of the use of their milk. This
built-in delay in payment is a necessary
disadvantage of administering a
classified pricing program.

NFO'’s contention that producers
whose milk is pooled under Orders 2
and 4 should be subject to the more
favorable payment terms enjoyed by
dairy farmers supplying several other
markets, whose orders provide three
payments per month and/or increase the
partial payment rate, ignores the fact
that the payment terms of Order 2 and 4
must be based on the hearing record”
dealmg with those orders. The payment
provisions for the few markets that
require more frequent or larger partial
payments were established on the basis
of hearing records reflecting marketing
conditions under those orders. Most of
these markets have considerably higher
Class I use percentages than do the New
York-New Jersey and Middle Atlantic
markets. The existence of more
favorable payment terms under other
Federal orders does not justify the
adoption of such provisicns under these
two orders.

As discussed earlier, the customary
delays in being paid for milk produced
should be considered part of the capital
cost of owning and operating a dairy
farm. Even if, as proponent claims,
handlers have a superior ability to raise
capital, that is not a sufficient
justification to require them to
supplement the capital requirements of
dairy farmers.

(4) NFO described the decision as
concluding that adoption of NFO's
proposals would somehow add to the
procurement problems of Order 2
handlers, and disagreed with that
conclusion. The decision states that
providing different payment terms under
Orders 1 and 2 would only intensify the
competition for dairy farmers and
complicate the procurement problems of
regulated handlers. Counsel for NFO
reiterated the cooperative's hearing
position in exceptions by contending
that its payment plan should be adopted
for Order 2 so that handlers operating
under that order would have an
advantage over Order 1 handlers in
procuring milk supplies, and to offset the
blend price advantage that Order 1
handlers now enjoy because of the
market's higher Class I utilization. It -
would be inappropriate to adopt a plan
to pay dairy farmers under Order 2 to
correct pooling and pricing problems
between Orders 1 and 2.

(5) NFO also excep!ed to the
Department’s finding in the
recommended decision that accelerated
payment plans should remain voluntary.
Since that option would be available
even if NFO proposals were adopted,
the cooperative contended that the )
minimum payment terms under Orders 2
and 4 need to be raised to a more
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justifiable level. As indicated, the record
1n this proceeding does not indicate that
-it would be justifiable to impose more
stringent payment requirements on
handlers operating in these two markets.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf: of
certamn interested parties. These briefs,
Jproposed findirigs and conclusions and’
the evidence in'the record were
considered in making the findings and
conclusions set forth above. to the .
extent that the suggested findings-and
conclusions filed by interested parties
are inconsistent with the findings -and
conclusions set forth herein, the request
to make such findings or reach-stch
conclusions are denied for the reasons
previously stated in this decision.

General Findings

The findings and déterminationé i

heremafter set forth supplement those-
that were made when the New-York-
New Jersey order was first issued and
when it was amended. The previous
findings and determinations are hereby-
ratified and confirmed. except where
-they may coniflict with those set forth-
herein.

(a) The tentative.marketing:agreement.
and the order, as hereby proposed. to be
amended, and all of the terms and:
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices. of milk as

-determined pursuant to section 2 of the-
Act are not reasonable 1n view.of the _
price of feeds, available supplies-of ...
feeds, and other economic conditions
which affect market supply and demand .
for milk in the marketing area, and the
minimum prices specified in the ...
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and-

(c) The tentative marketing agreement
and the order, as hereby propesed to be
amended, will regulate the handling of .
milk in the same manner as, and will be.
applicable only to persons in the
respective classes of industrial and
commercial activity specified mn, a-
marketing agreement upon: which a
hearing has been held.

Rulings on Exceptions

In arnving at the findings and.
conclusions, and the regulatory
provisions of this decision, each of the
exceptions received was carefully and
fully considered i conjunction with. the
record evidence. To the extent that the

findings and conclusions.and the
regulatory provisions of this decision
are at variance with any of the
exceptions, such exceptions are hereby
overruled for the reasons previously
stated n thus decision.

‘Marketing Agreement and Order.

Annexed hereto and made a part
hereof are two documents, a Marketing
‘Agreement regulating the handling of .
milk; and an:Order amending the order
regulating the handling of milk in the
New.York-New. Jersey marketing area,
which have been decided upon as the
detailed and appropriate'means of
effectuating the foregoing conclusions:’

‘It is hereby ordered-thdt:this-entire

-dectsion and the twe documents
- .annexed hereto be:published in the.

Federal Regster.

‘Referendum Ordér to Determine
Prodiicer Approval; Determination of
Representative-Pertod; and Desjgnation
of Referendum Agent

It 18 hereby directed that a referendium-
be conducted and completed on or.
before the 30th day from the date this.
decision is issued, 1n accordance with
the procedure for the condiict of
referenda. (7 CFR 900.300-311), to.
determine whether. the issuance. of the
aftached order as amended and as

“hereby proposed to be amended,

regulating the handling of milk in the
New York-New Jerséy marketing area 18
approved or favored by producers, as:

- defined under the terms of the order; as

‘amended’and as -hereby, proposed to be
amended, who during-such.

..representative period were engaged.in

-the production of milk for sale within
the aforesaid marketing area: --

“Fhe representative period for the
conduct of such referendum 1s hereby
determined to be April 1989.

The agent of the Secretary to conduct
such referendum 1s hereby designated to
be N. K. Garber, Acting Market.
Admimstrator..

List of:Subjects 1n 7 CFR Part 1002
Dairy products, Milk, Milk marketing

" orders.

-:Signed-at Washington,DC. on December
12, 1989..

Jo AnnR. Smith, ~

Assistant Secretary for Marketing and
Inspection Services.

Order Amending the Order Regulating
the Handling of Milk in the New York-
‘New Jersey Marketing Area
(This order shall not become effective
unless and until the requirements of
§ 900.14 of the rules of practice and
procedure governming proceedings-to

formulate marketing agreements and
marketing orders have been met.)

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the order was first
issued and when'it was'amended. The
previous findings and-determinations’
are hereby ratified and confirmed,.
except where they'may conflict with
those set forth heréin.

-(a) Findings. A public hearing was
held-upon certain proposed amendments
to the tentative marketing agreement
and to the order regulating the handling
of milk in the Néew York-New Jersey
marketing area. The-hearing was held-
pursuant to the provisions of the
‘Agricultural Marketing Agreement Act
of 1937 as amended {7 U.S.C. 601-674),
and the applicable rules of practice and
procedure (7-CFR part 900):

Upon the'basis of the evidence
witroducedat giich' hearing and the
record thereof, it is:found that:

(1) The saxd:order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2)-The parity:prices of milk; as
determined pursuant to section 2 of the
Act, are not reasonable 1n view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk'in the said marketing area; and
the minimum prices specified in the
order as hereby -amended are such”

.....

-prices as will reflect the aforesaid .

factors, insure a sufficient quantity of
pure-and wholesome milk, and be 1n.the
public interest; and

‘(3):The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only.
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon:which a hearing has been held.

Order Relative to Handling

1t 18 therefore ordered that on and
after the effective date hereof, the
handling of milk 1n the New York-New
Jersey marketing area shall be:in.
conformity to and in compliance with
the terms and conditions of the order, as
amended, and-as hereby amended, as-
follows:

The provistons of the proposed
marketing agreement and order
amending the order contained in the
recommended decision 18sued by the
Administrator, Agncultural Marketing
Service, on September 20, 1989 and
published in the Federal Register on
September 26. 1989 (54 FR 39377) shall
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be and are the terms and provisions of
this order, amending the order, and are
set forth in full herein.

PART 1002—MILK IN THE NEW YORK-
NEW JERSEY MARKETING AREA

1. The authority citation for 7 CFR
part 1002 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

§,1_002.22 [Amended]

2.In § 1002.22 Additional duties of the
market administrator, paragraph (m)(2)
is amended by changing “15th" to
“14th”,

3. In § 1002.30 Reports of receipts and
utilization, the introductory text is
revised to read as follows:

§ 1002.30 Reports of receipts and
utilization.

Each handler, except a handler
receiving own farm milk and not
required to be listed pursuant either to
§ 1002.11 or § 1002.12, shall report each
month to the market administrator for
the preceding month in the manner and
on the forms prescribed by the market
administrator with respect to each pool
plant, partial pool plant, pool unit or
partial pool unit operated by such
person, the information set forth in
paragraphs (a) through (d) of this
section. Such report shall be physically'
recieved at the office of the market
administrator no later than the close of
business on the 10th day of the month.
Other information required to be
reported no later than the 10th day of
the month pursuant to §§ 1002.25 and
1002.31 must also be physically received
by the market administrator no later
than the 10th day of the month.

* » * * *

4. In § 1002.50a Class prices, the
introductory text is revised to read as
follows:

§ 1002.50a Class prices.

For pool milk received during each
month from dairy farmers or cooperative
associations of producers, each handler
shall pay per hundredweight not less
than the prices set forth in this section,
subject to the differentials and
adjustments in §§ 1002.51 and 1002.81.
Any handler who purchases or recevies
milk during any month from a
cooperative association of producers but
does not operate the plant or unit
receiving this milk from producers shall
pay the cooperative association on or
before 2 days before the last day of the
month if paid by check, or the last of the
month if paid in cash or cash equivalent,
at not less than the lowest class price
pursuant to this section for the

preceding month for milk received from
such cooperative during the first 15 days
of the month, and shall pay the
cooperative association on or before the
15th day of the following month the
balance due for milk received during the
month from such cooperative at not less
than the class prices pursuant to this
section subject to the differentials and
adjustments set forth in §§ 1002.51 and
1002.81 applicable at the plant at which
the milk is first received from the
cooperative association. Such payments
to a cooperative association shall be
deemed not to have been made until the
payments have been received by the
cooperative association.

% * - * *

5. In § 1002.80 Time and rate of
payments, paragraphs (c}) through (f} are
redesignated as paragraphs (d) through
(8); paragraphs (b) is redesignated as
paragraph (c) and revised; paragraph (a)
is redesignated as paragraph (b) and
newly designated paragraph (b)
introductory text is revised; and a new
paragraph (a) is added, as follows.

§ 1002.80 Time and rate of payments.

(a) On or before the last day of the
month, each handler shall make
payment to each producer for milk
received from such producer during the
first 15 days of the month at not less
than the lowest class price for the
preceding month.

. (b} On or before the 20th day of the
month, each handler shall make
payment, pursuant to paragraphs (c}, (d),
{e), (f), and (g) of this section, to each
producer for the balance due for all milk
received from such producer during the
proceding month at not less than the
uniform price for such month, subject to
the following adjustments:

* * L *

{c) Upon receipt of a written request
from a cooperative association which
the market administrator determines is
authorized by its producer-members to
collect payment for their milk, each
handler, on or before 2 days before

' payments are due to individual

producers if paid by check, or the same
day such payments are due to individual
producers if paid in cash or cash
equivalent, shall pay the cooperative
association for milk received during the
month from the producer-members of
such association an amount equal to not
less than the total amount otherwise due
such producer-members as determined
pursuant to paragraphs (a) and (b) of
this section. :

« » * «

§ 1002.85 [Amended]

6. § 1002.85 Payments to the producer-
settlement fund, is amended by changing
the language “'21st” to “16th".

§ 1002.86 [Amended]

7. In § 1002.88 Payments out of the
producer-settiement fund, paragraph (a}
is amended by changing “22nd"” to
“17th”, and paragraph (b} is amended by
changing "25th"” to "20th”.

§ 1002.89 [Amended]

8. In § 1002.89 Cooperative payments
for market services, paragraph (f)(1) is
amended by changing “25th" to *20th”.

PART 1004-MILK IN THE MIDDLE
ATLANTIC MARKETING AREA

Note: There are no proposed amendments
to this part at this time.

Marketing Agreement Regulating the
handling of Milk in the New York-New Jersey
Marketing Area

The parties hereto, in order to effectuate
the declared policy of the Act, and in
accordance with the rules of practice and
procedure effective thereunder (7 CFR part
900), desire to enter into this marketing
agreement and do hereby agree that the
provision referred to in paragraph I hereof as
augmented by the provisions specified in
paragraph II hereof, shall be and are the
provisions of this marketing agreement as if
set out in full herein.

L. The findings and determinations, order
relative to handling, and the provisions of
§$ 1002.1 to 1002.90, all inclusive, of the order
regulating the handling of milk in the New
York-New Jersey marketing area (7 CFR part
1002) which is annexed hereto; and

I1. The following provisions:

§ 100291 Record of milk handled and
authorization to correct typographical errors.

{(a) Record of milk handled. The
undersigned certifies that he handled during
the month of April 1989, hundredweight of
milk covered by this marketing agreement.

{b) Authorization to correct typographical
errors. The undersigned hereby authorizes
the Director, or Acting Director. Dairy
Divigion, Agricultural Marketing Service, to
correct any typograhical errors which may
have been made in this marketing agreement.

§1002.92 Effective date.

This marketing agreement shall become
effective upon the execution of a counterpart
hereof by the Secretary in accordance with
section 900.14{a) of the aforesaid rules of

- practice and procedure.

In Witness Whereof, The contracting
handlers, acting under the provisions of the
Act, for the purposes and subject to the
limitation herein contained and not
otherwise, have hereunto set their respective
hands and seals.

(Seal)

(Signature) ’
BY

{Name)

{Title)
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(Address)

Attest

Date

[FR Doc. 89--29398 Filed 12~15-89; 8:45 am)
BILLING CODE 3910-02-M

——

FARM CREDIT ADMINISTRATION

12CFR Part 611
RIN 3052-AB12

Organization; Recrganization
Authorities For System Institutions

AGENCY: Farm Credit Administration.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Agricultural Credit Act
of 1987, Public Law 100-233, amended
the Farm Credit Act of 1971 (Act) by
establishing the procedure under with a
Farm Credit institution may terminate
its Farm Credit charter by becoming
chartered as a financial institution under
other Federal or State authority. The Act
imposes certain requirements on an
institution that wishes to terminate its
status as a Farm Credit institution and
authorizes the Farm Credit
Administration (FCA) to impose by
regulation such other conditions as the
FCA considers appropriate. The FCA is
soliciting comments from the public on
the implementation of the statutory
requirements and such other conditions
that members of the public believe are
appropriate in connection with an
institution’s exercise of this termination
authority.

DATE: Comments must be received on or
before January 31, 1990.

ADDRESS: Comments may be mailed or
delivered [in triplicate) to Anne E.
Dewey, General Counsel, Office of
.General Counsel, Farm Credit
Administration, McLean, Virginia 22102~
5090. Copies of all communications
received will be available for
examination by interested parties in the
Office of General Counsel, Farm Credit
Administration. :

FOR FURTHER INFORMATION CONTACT:

Robert S. Child, Credit Specialist, Office
of Financial Analysis, Farm Credit
Administration, McLean, VA 22102-
5090, (703) 883-4402

or

Gary L. Norton, Senior Attorney, Office
of General Counsel, Farm Credit
Administration, McLean, VA 22102~
5090 (703) 883-4020.

SUPPLEMENTARY INFORMATION: The

Agricultural Credit Act of 1987, Public

Law 100-233, amended the Farm Credit

Act of 1971 (Act) 12 U.S.C. 2001, et seq.
by adding, among other provisions, a
new section 7,.10—Termination of
System Institution Status. Section 7.10,
provides that a Farm Credit institution
may terminate its status as a Farm
Credit institution if it satisfies the
following requirements: (1) 90-day
advance notice to the FCA; (2) approval
by the FCA Board; (3} approval by a
Federal or State authority of a charter
for a barnk, savings and loan, or other
financial institution; (4) the payment by
the institution of the amount by which
total capital of the institution exceeds 6
percent of its assets, such payments to
be made to the Farm Credit Assistance
Fund if the termination occurs prior to
January 1, 1992, or to the Farm Credit
System Insurance Fund if the
termination occurs after such date; (5)
the institution pays or.makes adequate
provision for the payment of all
outstanding debt obligations of the
institution; (6) the termination is
approved by d majority of the
stockholders of the institution voting, in
person or by written proxy, at a duly
authorized stockholders’ meeting, held
prior to giving notice to the FCA Board;
(7) the institution meets such other
conditions as the FCA Board, by
regulation, considers appropriate.

In addition to the requirement of

- section 7.10 that a plan of termination be

submitted to the FCA Board for
approval following an affirmative .
stockholder vote, section 7.11 of the Act
requires that any plan of termination,

together with all information that will be -

distributed to the shareholders, must be
submitted to the FCA Board for
approval prior to the shareholder vote.
The information to be distributed to
shareholders must include an
enumerated statement of the anticipated
benefits and potential disadvantages of
such action. The FCA is required to act
within 30 days on a plan submitted for
approval prior to the stockholder vote, If
the plan is disapproved by the FCA
Board, the notice of disapproval shall
specify the reasons for such
disapproval,

The FCA requests public commerits on
issues raised in connection with this
new authority. Comments received will
be considered in the development of
proposed regulations implementing
these statutory provisions. The FCA, in
interpreting this statutory authority and
developing such regulations as mdy be
necessary, seeks to ensure that the
overall intent of section 7.10.is carried
out. Specifically, institutions must be
afforded a meaningful opportunity to
terminate their Farm Credit status in
accordance with the statutory
requirement, but should not be able to

take actions that may be designed to
circumvent those statutory
requirements. The FCA is geeking any
comments members of the public deem
relevant to these matters and, in _
particular, seeks comments relating to
the following:

1. New section 7.10 provides that an
institution that terminates its Form
Credit charter shall pay an exit fee
equal to the amount by which the total
capital of the institution exceeds 6
percent of the institution’s assets, The
Act does not define the terms “total
capital” or “assets” as they are used in
this section. In seeking to define those
terms several guestions are raised:

(A) Is there any basis for not including
the institution’s allowances for losses in
the computation of total capital?

(B) If all allowances are not included,
should the amount of the allowances
that are included be limited to the
general portion of the allowance, that
allowance based on generally accepted
accounting principles (GAAP), or some
formula (e.g., a specific percentage of
such allowance)?

(C) Should the computation of assets
be based exclusively on the
requirements of GAAP or should it
include modifications?

{D) Should assets and total capital be
measured at one point in time or based
on an average over some prior period,
such as an average over several months,
12 months, or several years?

(E} From what point in time 