Announcement

from the Coppright Office, Library of Congress, Washington, D.C. 20559

PROPOSED RULEMAKING

METHODS OF AFFIXATION AND POSITION OF

THE COPYRIGHT NOTICE

The following excerpt is taken from Volume 42, No. 247 of the Federal

Register for Friday, December 23, 1977 (pp. 64374-8).

[1410-03]

LIBRARY OF CONGRESS
Copyright Office
[37 CFR Part 201]
[Docket RM T7-14]
METHODS OF AFFIXATION AND
POSITIONS OF THE COPYRIGHT NOTICE
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AGENCY: Library of Congress, Copy-
right Office.

ACTION: Proposed rule.

SUMMARY: This notice of proposed
rulemaking is issued to inform the pub-
lic that the Copyright Office of the
Library of Congress is considering adop-
tion of a new regulation implementing
section 401(c) of the Act for General
Revision of the Copyright Law, That
section directs the Register of Copyrights
to “prescribe by regulation, as examples,
specific methods of affixation and posi-
tions of the copyright notice on various
types of works’ that will satisfy the re-
quirement that the copyright notice ‘“be
aflixed to the copies in such manner and
location as to give reasonable notice of
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the claim of copyright.” The effect of the
proposed regulation is to provide ex-
amples of methods of affixation and posi-
tions for the guidance of persons seeking
to affix the notice in a manner and loca-
tion that will comply with the statutory
requirements.
DATES: All comments should be re-
ceived on or before January 20, 1978.
ADDRESSES: Interested persons should
submit five copies of the written com-
ments, if by mail to: Office of the Gen-
eral Counsel, Copyright Office, Library
of Congress, Caller No. 2999, Arlington,
Va. 22202; or if by hand to: Office of the
General Counsel, Copyright Offiee,
Library of Congress, Room 519, Crystal
Mall Building No. 2, 1921 Jefferson Davis
Highway, Arlington, Va. 22202,
FOR FURTHER INFORMATION CON-
TACT:

Jon Baumgarten, General Counsel,

Copyright Office, Library of Congress,

Washington, D.C. 20559, 703-557-8731.
SUPPLEMENTARY INFORMATION:
Section 401 of the first section of Pub. L.

94-553 (90 Stat. 2541) establishes the
basic requirements for the notice of

copyright to appear on “visually-precep-
tible copies.”® Section 401(a) provides
generally * that:

1 The requirements for the copyright notice
to appear on “phonorecords of sound record-
ings” are contained in section 402, a provi-
sion to some extent paralleling section 401.
Subsection (c) of section 402 provides that
“the notice shall be placed on the surface of
the phonorecord, or on the phonorecord label
or contalner, in such manner and location as
to give reasonable notice of the claim of copy-
right.,” Unlike section 401, section 402 con-
tains no provision under which the Register
of Copyrights is called upon to issue regula-
tions setting forth methods of affixation and
positions of notice on various types of sound
recordings. This proposed rule therefore deals
only with notices under section 401: That is,
notices on “publicly distributed copies trom
which the work can be visually perceived,
either directiy or with the aid of a machine
or device.” It should be noted that the notice
requirements of section 402 apply only to
sound recordings considered as copyrightable
works in themselves; for musical, dramatic,
and literary works that are issued to the
public in the form of phonorecords, there is
no requirement for a copyright notice to ap-
pear on the phonorecords.



‘Whenever a work protected under this title
is published in the United States or elsewhere
by authority of the copyright owner, a notice
of copyright as provided by this section shall
be placed on all publicly distributed copies
from which the work can be visually per-
celved, elther directly or with the ald of a
machine or device.

Subsection (b) of section 401 sets out
the required form of notice for visually
perceptible copies (generally, the symbol
“©,” the word “Copyright,” or the abbre-
viation “Copr.”, the year of first publi-
cation, and the name of the owner of
copyright).

“Position of notice” is dealt with in
section 401 (¢). It provides:

The notice shall be affixed to the copies
in such manner and location as to give rea-
sonable notice of the claim of copyright. The
Register of Copyrights shall prescribe by
regulation, as examples, specific methods
of affixation and positions of the notice on
varlous types of works that will satisfy this
requirement, but these specifications shall
not be considered exhaustive.

In commenting on this subsection,
both legislative reports on the Copyright
Act of 1976 ® declared:

By providing simply that the notice ‘‘shall
be affized to the coples in such manner and
location as to give reasonable notice of the
claim of copyright,” subsection (c) follows
the flexible approach of the Unlversal Copy-
right Convention. The further provision em-
powering the Register of Copyrights to set
forth in regulations a list of examples of
“gpecific methods of afixation and positions
of the notice on various types of works that
will satisfy this requirement” will offer sub-
stantial guldance and avoid a good deal of
uncertainty. A notice placed or affixed in ac-
cordance with the regulations would clearly
meet the requirements but, since the Reg-
ister’s specifications are not to “be consid-
ered exhaustive,” a notice placed or affixed in
some other way might also comply with the

law if it were fund to “give reasonable no-*

tice” of the copyright claim.

The provision of the Universal Copy-
right Convention (“U.C.C.”") referred to
in the legislative reports is found in para-
graph 1 of Article III of the Convention
signed at Geneva in 1952 (and revised
awithout change on this point at Paris in
1971). This paragraph reads as follows:

1. Any Contracting State which, under its
domestic 1aw, requires as a condition of copy-
right, compliance with formalities such as
deposit, registration, notice, notarial certi-
ficates payment of fees or manufacture or
publication in that Contracting State, shall
regard these requirements as satisfled with

3 This general requirement for notice of
copyright on visually-perceptible copies is
expanded by section 408, dealing with publi-
cations incorporating United States Govern-
ment works; it is also amplified by section
404, with respect to contributions to collec-
tive works, and it is qualified by sections 405
and 406, which concern omissions and errors
in notice.

8. Rep. No. 94473, 94th Cong., 1st Sess.,
Nov. 28, 1975, at 127; H.R. Rep. No. 94-1476,
94th Cong., 2d Sess., Sept. 3, 1976, at 144.
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respect to all works protected in accordance
with this Convention and first published
outside its territory and the author of which
is not one of its nationals, if from the time
of the first publication all the coples of the
work published with the authority of the
author or other copyright proprietor bear the
symbol © accompanied by the name of the
copyright proprietor and the year of first
publication placed in such manner and lo-
cation as to give reasonable notice of claim
of copyright.

The legislation enacted in 1954 to per-
mit U.S. adherence to the U.C.C. (68
Stat. 1030, effective September 16, 1955)
amended section 9 of the Copyright Code
(17 U.S.C.) to allow use of the flexible
U.C.C. notice on copies of foreign works
qualifying under the Convention,

In 1957 the second session of the In-
tergovernmental Copyright Committee
(established under Article XI of the Uni-
versal Copyright Convention) adopted
an “Advisory Statement” ‘ expressing the
view that the following positions of the
copyright notice would generally satisfy
the provisions of Article III, paragraph 1,
of the Convention:

In the case of books or pamphlets, on the
title page or the page immediately following,
or at the end of the book or pamphlet, in the
case of g single sheet, on either of the sides,
in the case of printed music, on the title page
or first page of music, or at the end of the
printed music, in the case of newspapers,
magazines or other periodicals, under the
main title or the “masthead”, in the case of
maps, prints, or photographs, on their face
side, either on the title or the margin) or on
the margin, in the case of independent parts
of a whole (if a separate copyright is clalmed
in the independent parts), under the title of
the independent part, In the case of motion
pictures, on the frames which carry its title
(whether appearing at the beginning or the
end) or credits * ¢ *

This advisory opinion included, in its
list of acceptable locations, all of the
specific positions provided for U.8. works
in the Copyright Code then in effect, and
also included a number of other accepta-
ble locations.

We propose to implement section
401(c) of the Act by adding a new § 201.20
to the regulations of the Copyright
Office. Proposed § 201.20 includes as ac-
ceptable locations: (1) All of the loca-
tions specified in the U.S. copyright law
in effect before 1978; (2) all of the loca-
tions listed in the IGC Advisory Opinion
of 1957; and (3) additional examples.
Based on the Copyright Office’s experi-
ence in examining copyright notices as
part of the registration system in effect
since 1909, these additional examples
represent an effort to.identify methods
of affixation and positions that will, in
actual practice, give “reasonable notice
of the claim of copyright.”

Proposed regulation. We propose to
amend Part 201 of 37 CFR, Chapter II by
adding a new § 201.20 to read as follows:

¢ Records of the Second Session of the In-
tergovernmental Copyright Committee
(IGC/11/26, 1967) at 19, 23.
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§ 201.20 Methods of aflixhtion and posi-
tions of the copyright notice on vari-
ous types of works.

(a) General. (1) This section specifies
examples of methods of affixation and
positions of the copyright 3 otice on vari-
ous types of works that satisfy the
notice requirement of seclion 401(c) of
title 17 of the United States Code, as
amended by Pub. L. 94-553] A notice con-
sidered “acceptable” under this regula-
tion shall be considered satisfy the
requirement of that sectipn that it be
manner and
le notice of
provided by
specified in

the claim of copyright.”
that section, the exampl
this regulation shall not considered
exhaustive of methods of xation and
positions giving reasonable|notice of the
claim of copyright.

(2) The provisions of s section are
only applicable to works first published
on or after the effective dage of this sec-
tion. The adequacy of a copyright notice
on works first published befpre such date
shall be determined by theilaw in effect
at the time of first publication.

(b) Definitions. For the purposes of
this section:

“collective worl A “device":
“fixed”, “machine”, “motion picture”’,
“pictorial, graphic, and sculptural

the meanings given to them in s'ecf.lon
101 of title 17.
le 17 of the

(2) “Title 17" means ti

L. 84-553.

(3) In the case of a wo
preponderantly of leaves o©
work 1s printed or otherwise
on both sides, a “page” is
leaf; where the preponden

reproduced
ne side of a
ance of the

page" and “lu‘” m o

(4) A work is published in
if the copies embodying
multiple leaves bound, faste

sidered published in “book form.’
(5) A “title page” is a page, appearing
at or near the front of thd copics of a
work published in book form, on which
the complete title of the wark is promi-
nently stated and on whichl the names
of the author or authors, thejname of the
publisher, the place of publication, or
some combination of them, pre given.
(8) The meaning of the teyms “front,”
“back,” “ﬁrst," “last," and “following."

lation to the physical form of the copies,
depending upon the particular language
in which the work is written.

(7) In the case of a work published
in book form with a hard ot soft cover,
the “front page” and “badk page” of
the copies are the outsides pf the front
and back covers; where therd is no cover,




the “front page,” and “back page” are
the pages visible at the front and back of
the copies before they are opened.

(8) A “masthead” is a body of infor-
mation appearing in approximately the
same location in most isues of a news-%
paper, magazine, Journal, review, or
other periodical or serial, typically con-
taining information about the staff, pe-
riodicity of issues, operation, and sub-
scription and editorial polices, of the*
publication.

(9) A “single-leaf work” is a work
published in copies consisting of a single
lcaf, including copies on which the work
is printed or otherwise reproduced on
either one side or on both sides of the
leaf, and also folders which, without
cutting or tearing the coples, can be
opened out to form a single leaf. For the
purpose of this section, a work need not
consist of textual matter in order to be
considered a “single-leaf work.”

(c) Manner of Afization and Position
Generally. (1) In all cases dealt with in
this section, the acceptability of a notice
d:pends upon its being permanently leg-
ible to an ordinary user of the work, and
affixed to the copies in such manner and
positon that it is not concealed from view
upon reasaonable examination. (2)
Where, In a particular case, a notice does
not appear in one of the precise locations
prescribed in this section but & person
looking In one of those locations would
be reasonably certain to find a notice in
another somewhat different location,
that notice will be acceptable under this
section. .

(d) Works Published in Book Form.
In the case of works published in book
form, a notlce reproduced on the coptes
in any of the following positions is ac-
ceptable:

(1) The title page, if any;

(2) The page lmmediately following
the title page, if any;

(3) Either side of the front cover, it
any; or, if there is no front cover, either
side of the front page of the copies;

(4) Either side of the back cover, if
any; or, if there is no back cover, either
side of the back page of the copies;

(5) The fAirst page of the main body of
the work;

(6) The last page of the main body
of the work;

(7) Any page between the front page
and the first page of the main body of
the work, if: (1) There are no more
than ten pages between the front page
and the first page of the main body of
the work; and (ii) the notice is repro-
duced prominently and is set apart from
other matter on the page where it ap-
pears;

(8) Any page between the last page
of the main body of the work and back
page, if: (i) There are no more than
ten pages between the last page of the
main body of the work and the back
page; and (ii) the notice is reproduced
prominently and is set apart from the
other matter on the page where it
appears.
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(9) In the case of a work published
as an issue of a periodical or serial, In
addition to any of the locations listed
in paragraphs (d) (1) through (8) of
this section, a notice is acceptable if it
is located: (i) As a part of, or adjacent
to, the masthead; or (ii) adjacent to
a prominent heading, appearing at or
near the front of the issue, containing
the title of the periodical or serial and
any combination of the volume and issue
number and date of the issue.

(10) In the case of a musical work,
in addition to any of the locations listed
in paragraphs (d) (1) through (9) of
this section, a notice is acceptable if it
is located on the first page of music.

(e) Single-Leaf Works. In the case of
single-leaf works a notice reproduced
on the coples anywhere on the front
or back of the leaf is acceptable.

) Contributions to Collective Works.
For a separate contribution to a collec-
tive work to be considered to ‘“bear its
own notice of copyright,” as provided
by 17 U.S.C. 404, a notice reproduced
on the coples in any of the following
positions is acceptable:

(1) Where the separate contribution
is reproduced on a single page, a notice
is acceptable if it appears: (i) Under
the title of the contribution on that
page; (ii) adjacent to the contribution;
or (iii) on the same page if, through
format, wording, or both, the applica-
tion of the notice to the particular con-
tribution is made clear;

(2) Where the separate contribution
is reproduced on more than one page
of the collective work, a notice s accept-
able if it appears: (1) Under a title ap-
pearing at or near the beginning of the
contribution; (i) on the first page of
the main body of the contribution; (ii)
immediately following the end of the
contribution; or (iv) on any of the pages
where the contribution appears, if: (A)
The contribution is reproduced on no
more than twenty pages of the collec-
tive work; (B) the notice is reproduced
prominently and is set apart from other
matter on the page where it appears;
and (C) through format wording, or
both, the application of the notice to
the particular contribution is made
clear;

(3) Where the separate contribution
is a musical work, in addition to any of
the locations listed in paragraphs (f)
(1) and (2) of this section, a notice is
acceptable if it is located on the first
page of music of the contribution;

(4) As an alternative to placing the
notice on one of the pages where a sepa-
rate contribution itself appears, the con-
tribution is considered to “bear its own
notice” if the notice appears clearly in
Juxtaposition with a separate listing of
the contribution by full title and author:
(1) On the page bearing the copyright
notice for the collective work as a whole,
if any; or (ii) in a clearly-identified and
readily-accessible table of contents or
listing of acknowledgments appearing
near the front or back of the collective
work as a whole;

(g) Works Reproduced in Machine-
Readable Copies. For works reproduced
in machine-readable coples (such as
magnetic tapes or disks, punched cards,
or the like) from which the work cannot
ordinarily be visually perceived except
with the aid of a machine or device,® the
following constitute examples of accept-
able methods of affixation and position
of the notice: )

(1) A notice embodied In the copies in
machine-readable form in such a manner
that on visually perceptible printouts it
appears either with or near the title, or
at the end of the work;

(2) A notice that is displayed at the
user’s terminal at sign on;

(3) A notice that is continuously on
terminal display;

(4) A permanently legible notice re-
produced on a gummed or other label
securely affixed to the copies or {0 a box,
reel, cartridge, cassette, or other con-
tainer used as a permanent receptacle
for the coples.

(h) Motion Pictures and Other Audio-
visual Works. The following constitute
examples of acceptable methods of afiix-
ation and positions of the copyright
notice on motion pictures and other
audiovisual works: A notice that is em-
bodied in the copies by a photomethani-
cal or electronic process, in such a posi-
tion that it appears whenever the work is
performed in its entirety, and that is lo-
cated: (1) With or near the title; (ii)
with the cast, credits, and similar infor-
mation; (iil) at or immediately following
the beginning of the work; or (iv) at or
imn'i{ediately preceding the end of the
work.

(1) Pictorial, Graphic, and Sculptural
Works. The following constitute ex-
amples of acceptable methods of affixa-
tion and positions of the copyright no-
tice on various forms of pictorial,
graphic, and sculptural works:

(1) Where a work is reproduced in
two-dimensional coples, a notice affixed
directly or by means of a label cemented,
sewn, or otherwise permanently secured
to the front or back of the copies, or to
any backing, mounting, matting, fram-
ing, or other material to which the
copies are permanently attached or in
which they are permanently housed, is
acceptable;

(2) Where a work is reproduced In
three-dimensional copies, a notice affixed
directly or by means of a label cemented,
sewn, or otherwise permanently secured
to any visible portion of the work, or to
any base, mounting, framing, or other
material on which the copies are perma-
nently attached or in which they are
permanently housed, is acceptable.

(3) Where, because of the size or
bhysical characteristics of the material
in which the copies are reproduced, it is
Impossible or extremely impracticable to

s Works published in a form requiring the
use of a machine or device for purposes of
optical enlargement (such as film, filmstrips,
slide fiims, and works published in.any vari-
ety of microform) and works published in
visually perceptible form but used in con-
nection with optical scanning devices, are
not within this category.

"same location in most issues of a news-"
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affix a notice to the coples directly or by
means of a permanent label, a notice is
acceptable If it appears on a tag that is
of durable material and that is attached
to the copy with sufficient permanency
that it will remain with the copy during
the entire time it is passing through its
normal channels of commerce.

(4) Where a work is reproduced in
copies consisting of sheet-like or strip
material bearing multiple or continuous
reproductions of the work, the notice
may be applied: (i) To the reproduction
itself; (ii) to the margin, selvage, or re-
verse side of the material at frequent
and regular intervals; or ii) if the
material contains neither a selvage nor
a reverse side, to tags or labels attached
to the copies and to any spools, reels, or
containers housing them in such a way
that a notice is visible during the entire
time the copies are passing through their
normal channels of commerce;

(5) If the work is permanently housed

in a container, such as a game or puzzle
box, a notice reproduced on the perma-
nent container is acceptable.
(17 U.8.C. 207, and under the following sec-
tions of Title 17 of the United States Code
as amended by Pub. L. 94-553: secs. 401,
702.)

Dated: December 15, 1977.

BARBARA RINGER,
Register of Copyrights.
Approved:

DaNIEL J. BOORSTIN,
Librarian of Congress.
[FR Doc.77-36622 Filed 12-22-77;8:45 am]




