
:\~s co,.1''''' 

(' ~')ANNOUNCEMENT
 
t ; fromtheCopyrightOffice, LibraryofCongress, Washington, D.C. 20559-6000 
(~ ,,'It' 

"'-1,,~ 01' co~ 

FINAL REGULATIONS
 

COPYRIGHT ARBITRATION ROYALTY PANELS
 

The following excerpt is taken in part-from Volume 59, Number 234 of
 
the Federal Register for Wednesday December 7, 1994 (pp, 63025-63040) 

Due to Federal Register restrictions, the Copyright Office was unable to publish in a single document 
all of the rules and regulations governing the conduct of royalty distribution and rate adjustment 
proceedings. This publication reprints the entire set of those rules and regulations, including techni­
cal corrections which have yet to be published in the Federal Register, and the preamble from the fi­
nal regulations at 59 FR 63025. The preambles to the interim regulations and notice of proposed 
rulemaking, which explain and interpret many of the rules and regulations contained in this docu­
ment, are contained in the Federal Register and are reprinted in prior Copyright Office publications. 
See, Notice of Proposed Rulemaking in Docket RM 94-1, 59 FR 2550 (January 18, 1994) (ML-473); and 
Interim Regulations, 59 FR 23964 (May 9, 1994) (ML-478). 

FOR FURTHER INFORMATION Librarian adopts "supplemental or 
LIBRARY OF CONGRESS CONTACT: William Roberts, Senior superseding regulations." The Office 

Attorney, Copyright Arbitration adopted the CRT's rules and 
Copyright OffiCI Royalty Panel, P.O. Box 70977, regulations on an interim basis on 

Southwest Station, Washington, D.C. December 22, 1993, and notified the 
37 CFR Parts 251·259 20024, (202)707-8380. public that it intended to begin a 

rulemaking proceeding to revise and SUPPLEMENTARY INFORMATION: The[Docket No. RM 94-1A] update those rules. 58 FR 67690(1993).Copyright Royalty Tribunal Reform 
The Office began the rulemaking Copyright Arbitration Royalty Act of 1993,Pub. L 103-198,107 Stat. 

proceeding with publication of a Panels; Rulls and Regulations 2304,eliminated the Copyright Royalty 
Notice of Proposed Rulemaking Tribunal (CRf) and replaced it with a 
(NPRM) on January 18,1994.59 FR system of adhoc Copyright Arbitration AGENCY: Copyright Office, Library of 2550 (1994). The NPRM contained 

Congress Royalty Panels (CARPs) administered 
substantial revisions required by the by the Librarian of Congress 
dual structure of the royalty rate (Librarian) and the Copyright Office 

ACTION: Final regulations adjustment and distribution system (Office). The CARPs adjust royalty 
created by the CRT Reform Act. Since rates and distribute royalties collected 
the CRT's rules were designed for a under the various compulsory licenses SUMMARY: The Copyright Office of the single administrative body, the Office and statutory obligations of the Library of Congress is adopting final proposed extensive changes to Copyright Act. The CRT Reform Act, regulations governing the conduct of accommodate the division of authority which was effective immediately upon royalty distribution and ra te between the Librarian and the enactment, directed the Librarian andadjustment proceedings prescribed by Copyright Office on the one hand, and the Office to adopt the rules and the Copyright Royalty Tribunal Reform the CARPs on the other. In addition to regulations of the CRT found in 37 CFR Act of 1993. inviting written public comment, the chapter 3,17 U.S.c. 802(d), and 

EFFECTIVE DATE: These regulations are Copyright Office invited interested provided that the CRT's regulations 
effective on January 6,1995. parties to a public meeting to discuss were to remain in effect until the 

the proposed regulations. More than 
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Is the procedure of dividing a cable� 
distribution proceeding into Phases [ and II� 
a precedent that is binding on the� 
Copyright Office?� 

If not, should it nonetheless be 
~lloWed? 

If it should be followed, should we� 
adopt rules governing the procedure?� 

Should those rules include a definition� 
of each of the Phase I categories?� 

59 FR 23976-23976 (1994). 
Copyright Owners urge that, 

regardless of the binding effect of the 
former Tribunal's practice on the 
Office, the division of proceedings into 
Phase I and Phase II should continue in 
order to prevent chaos in the 
distribution process. Copyright 
Owners, comments at 13. They note 
that Phase I claimant categories offer 
two primary benefits to the 
distribution process. First, by allowing 
each claimant category to collect the 
total royalty awarded to it and 
distribute that total to its individual 
claimants, the "process frees the 
Copyright Office from the expense of 
mailing hundreds of distribution 
checks to individual claimants each 
time a distribution is made:' Id. at 14. 
Second, the grouping together of 
claimants into categories reduces Phase 
I litigation to less than ten parties, 
rather than hundreds of individual 
claimants. Id. "In short, the established 
Phase I/Phase II divisions provide 
very strong procedural and 
organizational efficiencies that have 
worked well in the past and should be 
continued in the future:' Id. 

Copyright Owners urge the Office 
to adopt procedures governing Phase 
I/Phase II proceedings that would 
allow for separate hearings of Phase I 
and Phase II proceedings, but offer no 
comment or suggestion as to what 
those rules should be. Id. at 14-15. 
They also believe that definitions of 
Phase I categories should be available 
to arbitrators, but not included in these 
rules because "it could create 
unnecessary rigidity that would fail to 
accommodate changing conditions." 
Id. at 15. Copyright Owners therefore 
suggest that parties provide a 
stipulated set of program definitions to 
arbitrators at the start of each 
distribution proceeding. Id. 

The Copyright Office believes that 
the division of distribution 
proceedings into Phase I and Phase II 
categories provides an efficient manner 
for conducting such proceedings, and 
therefore will retain the use of the 
categories. In dividing distribution 
proceedings into Phase I and Phase II 
categories, we will look to Tribunal 
precedent for guidance, as well as the 
exigencies of each individual case. For 
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these reasons, we do not believe that it 
is necessary to adopt separate 
procedures for Phase I and Phase II 
proceedings, as is suggested by 
Copyright Owners. The Copyright 
Royalty Tribunal functioned for fifteen 
years without separate rules for each 
type of proceeding, and exercised its 
discretion to divide each distribution 
into Phase I and Phase Il categories on 
a case-by-case basis. The procedural 
rules of the subchapter applicable to 
distribution proceedings apply with 
equal basis to each controversy, 
regardless of whether it is Phase I or 
Phase II, and therefore do not require 
separate sets of rules. Furthermore, it 
is the Librarian who shall determine 
the number and category of 
controversies in each distribution 
proceeding, and submit each 
controversy or controversies to one or 
more CARPs as is appropriate. 
Copyright Owners are therefore correct 
in their assertion, see comments at 14­
15, that the nature and extent of 
controversies in one royalty 
distribution proceeding may require 
the convocation ofmore than one 
CARP for resolution. Thus, for 
example, a CARP may be convened to 
resolve controversies in Phase I, and 
another may be required at a later date 
to resolve controversies in Phase II. 
The only way to make such 
determinations is on a case-by-case 
basis, as was done by the former 
Tribunal, and the Office therefore 
heeds the advice of Copyright Owners 
by declining to adopt rules governing 
the identification and classification of 
Phase I/Phase Il procedures which 
could "create unnecessary rigidity that 
would fail to accommodate changing 
conditions:' Copyright Owners, 
comments at 15. 

The Copyright Office also accepts 
Copyright Owners' suggestion of 
allowing parties to a proceeding to 
stipulate the definitions of Phase I 
categories and programs to the 
arbitrators in that proceeding. In order 
to allow arbitrators a sufficient amount 
of time to become familiar with the 
definitions, the Librarian will, in the 
notice establishing the 45-day 
precontroversy discovery period, 
instruct the parties to the proceeding to 
stipulate a complete set of definitions 
by the end of the precontroversy 
discovery period. If the parties are 
unable to reach agreement by that date, 
the Copyright Office will, in 
accordance with our authority to 
provide support to the CARPs under 
17 U.S.c. 801(d), provide the 
arbitrators with the necessary 
definitions of Phase I categories and 
programs to allow them to accomplish 
their task. 

(ii) Paper proceedings. Section 
251.4l(b) permits the parties to a 
proceeding to petition the Librarian to 
have their controversy decided solely 
on the submission of written 
pleadings. The petition may be 
granted if "(1) there is no genuine issue 
as to any material fact, or (2) all parties 
to the controversy agree with the 
petition." 59 FR 23976 (1994). 

Copyright Owners believe that 
§251.41(b)(2) is in need of clarification. 
They note: 

As currently drafted, Section 251.4l(b)(2) 
allows rulings only in uncontested cases 
where "all parties to the controversy agree 
with the petition." Of course, if all parties 
agree with the petition, then there would be 
no need for a ruling. 

Copyright Owners believe that Section 
251.4l(b)(2) was intended to allow ruling 
where all parties agree with therequest that 
the issue be decided by petition, regardless 
of whether they agree with the merits of the 
petition. 

Copyright Owners, comments at 31. 
Copyright Owners' point is well 

taken. The intention of the rule is to 
allow the parties to a proceeding to 
petition the Librarian and dispense 
with formal proceedings. The CARP 
panel would then decide the 
controversy or rate adjustment on the 
basis of written pleadings only, i.e., a 
"paper" proceeding. In deciding 
whether to allow a paper proceeding 
before a CARP, the petition must 
demonstrate that (1) there is no 
genuine issue of material fact involved 
in the proceeding (not the petition), or 
else 2) the parties unamimously agree 
that they wish to have a paper 
proceeding. If either one of these 
factors is properly represented in the 
petition, the Librarian may (not must) 
grant the petition, or can designate the 
issue of whether a paper proceeding 
would be proper to the CARP. Section 
251.41(b)(2) is only intended to allow 
the Librarian to decide if a paper 
proceeding before a CARP would be 
appropriate; it is not designed to allow 
the Librarian to decide the merits of a 
paper proceeding or the case. To 
clarify the intention of the rule, we are 
amending it. 

b. Conduct of hearings: Role of 
arbitrators. Section 251.46(b) provides 
that "Only the arbitrators of a CARP,or 
counsel as provided in this chapter, 
shall question witnesses:' James 
Cannings argues that the rule, as 
drafted, precludes parties from 
appearing pro se before the CARPs, 
since only the CARPs and "counsel" 
can question witnesses. Cannings, 
comments at 2. 

Section 251.46(b) does not prohibit 
pro se representation in a CARP 
proceeding. A pro se litigant acts as his 
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own counsel, and is entitled to 
question witnesses in the same manner 
as parties represented by counsel. No 
amendment to §2S1.46(b) is necessary. 

c.Witnesses andCounsel. Copyright 
Owners suggest that there may be 
some confusion with the drafting of 
§2S1.47. Subsection (1) provides: 

A CARPwill encourageindividuals or 
lR'0ups with the same or similarinterestsin 
a proceedingto select a single 
representative to conduct their examination 
and cross-examination for them. However, 
if there is no agreementon the selection of a 
representative, each individual or group 
will beallowedto conduct its own 
examination and crossexamination, but 
only on illues affecting its particular 
interests,provided that the questioning is 
not repetitiousor cumulativeof the 
questioningof other parties within the 
group. 

59 FR 23989 (1994). 
Copyright Owners believe that, as 

currently drafted, the subsection 
"seems to require that all parties with a 
similar interest accede to a single 
counsel for examination or cross­
examination of all witnesses. It is 
unlikely that parties would agree to 
such a broad transfer." Copyright 
Owners, comments at 32. Copyright 
Owners therefore suggest that the 
phrase "of any given witness" be 
added each time after the ~ord "cross­
examination" to clarify that 
agreements between parties of similar 
interest to utilize one representative for 
questioning applies only to individual 
witnesses, and not across the board for 
an entire proceeding. Id. 

We do not perceive the confusion 
expressed by Copyright Owners and 
believe that subsection (1),as drafted, 
permits parties with similar interest to 
agree to one representative for 
examining and cross-examining either 
one witness or as many as the 
agreement allows. Nevertheless, in the 
interest of clarity, we are adopting 
Copyright Owners' suggested 
amendment. 

d. Transcript and Record. In our 
discussion of §2S1.49 in the Interim 
Regulations, we solicited comments on 
whether the hearing sessions should be 
recorded on video as well as audio 
tape. We noted that videotaping 
would add to the cost of the 
proceeding, but it would also: 

"(1) Ensur[e] the accuracy of the 
official transcript, (2) allowll the 
arbitrators to reach a better decision by 
helping them to review the case more 
accurately, and (3) affordll arbitrators 
who missed any portion of the 
proceeding, because of illness or 
because they were appointed after the 
proceeding had begun, an opportunity 
to make up for their absences. 
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59 FR 23977 (1994). 
Copyright Owners are opposed to 

the videotaping of proceedings, 
arguing that they lido not believe that 
any advantage derived from 
videotaping would be worth the 
considerable expense and difficulty 
associated with video recording." 
Copyright Owners, comments at 29. 
They also note that videotaping 
"could, in fact, have the unintended 
and perverse effect of increasing the 
number of hearing days missed by an 
arbitrator who considers seeing a taped 
performance as equivalent to being 
present during the live presentation." 
Id. 

For these reasons, we will not 
videotape distribution or rate 
adjustment proceedings, unless the 
parties to a particular proceeding 
unanimously ask us to do so. 

(6) Rate Adjustment Proceedings 

Settlements. 
(i) Settlement period. Section 251.63 

provides a 3O-day period before 
commencement of a rate adjustment 
proceeding to allow for consideration 
of the Tate adjustment petition and, 
more significantly, to give the parties 
an opportunity to settle their 
differences. We are amending this 
section to make it clear that the 
Librarian shall designate this 3O-day 
period prior to, and separate from, the 
45-day period for precontroversy 
discovery. We are also amending 
§2S1.64to reflect that the arbitration 
proceedings will commence after both 
the 3O-day period for settling rate 
differences, and the 45-day period for 
precontroversy discovery. 

(ii) Universal Settlements. In the 
Interim Regulations, we asked two 
questions related to settlement of rate 
adjustments: 

If a settlementis reached,would it be a 
usefulalternative to the conveningof a 
CARP for the Library/Office to propose the 
agreed-upon rate to the public in a notice­
and-comment proceeding? 

Does the Librarianhave theauthority to 
adopt such a procedure,or would the 
conveningof a CARP be required? 

59 FR 23978 (1994). 
RIAA 11 and Copyright Owners 

believe that in the case of a universal 
settlement a CARP would have no 
authority over a proceeding. The 
Office would therefore be responsible 
for amending the rules, after a public 
notice-and-comment period, to reflect 
the agreed upon rate. RIAA/AARC, 
comments at 8; Copyright Owners, 
reply comments at 6. RIAA argues that 

12AARC took no pes!lion on this particular 
issue involving rate adjustment proceedings. 

the CARPs' authority is limited to 
controversies over royalty rates; if 
there is no controversy because there 
has been a settlement, then there is no 
CARP authority. RIAA/AARC, 
comments at 8-9 [(citing our NPRM, 59 
FR 2553 (1994)]. Copyright Owners 
note that convening a CARP after 
settlement has been reached "would 
make no sense" and "would subject the 
owner/user participants to needless 
expense." Copyright Owners, reply 
comments at 6-7. A public notice-and­
comment period "should provide the 
Librarian with an adequate record on 
which to determine whether to amend 
the regulations consistent with the 
terms of the settlement." Id. at 8. 

NMPA/HFA believes that the rules 
should provide the parties to a rate 
adjustment proceeding with the option 
of either having a CARP convened, or 
submitting the agreed upon rate to a 
public notice-and-comment 
proceeding. NMPA/HFA, comments at 
2. NMPA/HFA believes that the 
statutory authority to provide such 
procedures "can be fairly implied from 
the Reform Act's direction that the 
Librarian adopt procedures and 
regulations relating to CARP 
proceedings and the Reform Act's 
express grant of authority to the 
Librarian to make the final 
determination in rate adjustment 
proceedings." Id. at 3. 

We agree with Copyright Owners 
that it would make little sense to go 
through the time and expense of 
convening a CARP solely for the 
purpose of approving a settlement 
agreement. Without deciding the issue 
of whether a CARP would have 
jurisdiction in such cases, we are 
amending §2S1.63by adding a new 
subsection: 

(b) In the case where a settlement is 
reachedas to the appropriate royaltyrate, 
the Librarian may, upon the requestof the 
settlingparties, submit the agreed upon rate 
to the publicin a notice-and-comment 
proceeding. The Librarianmay adopt the 
rate embodied in the proposed settlement 
without conveningan arbitrationpanel, 
provided that no opposing comment is 
receivedby the Librarian froma party with 
an intent to participatein a CARP 
proceeding. 

(7) Part 2S2-Filing of Claims to Cable 
Royalties 

Compliance with statutory dates. 
Section 252.4 describes the 
circumstances under which a claim to 
cable copyright royalties must be filed 
in order to be considered timely. 

(i) Delivery ofclaims. We are 
amending §2S2.4(a) to adjust for some 
of the difRculties faced by the 
Copyright Office in receiving cable 
royalty claims on a timely basis. 
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Unlike the CRT, the Copyright Office 
and the Library of Congress are large 
institutions receiving a tremendous 
amount of mail each day, only a small 
percentage of which involves CARP 
matters. For the July 1994 filing 
period, we experienced difficulties 
with cable and satellite claims arriving 
at different locations of the Library by 
many different means of delivery (U.S. 
mail, messenger service, private matl 
carrier delivery). In order to assure 
that claims arrive during the statutorily 
prescribed time period, we are 
amending §252.4(a) to specify the two 
methods by which claims may be 
~elivered to the Copyright Office. The 
first method is by mailing the claim to 
the official CARP address with the U.S. 
Postal Service, proper postage 
attached, so that when the claim 
arrives at the Copyright Office, it bears 
a July U.S. postmark. The second 
method is hand delivery to the Office 
of the Register of Copyrights, located 
in Room 403 of the James Madison 
Building, 101 Independence Avenue, 
S.E., Washington, D.C. 20540, during 
normal business hours in the month of 
July. Such hand delivery may be done 
by the claimant itself, or by the 
claimant's agent, or by a private 
delivery carrier (ex. Federal Express, 
DHL, messenger service) or other such 
manner. Hand delivery of claims to 
the mail receiving area of the Library 
of Congress, or to other locations in 
either the Library or the Copyright 
Office, is not compliance with the 
regulation. Claims which are hand 
delivered to other locations in the 
Library or Copyright Office will be 
dismissed if the Office cannot 
conclusively determine that the claim 
was physically located on Library 
and/or Copyright Office premises 
during the month of July. 

(ii) U.S. postmJlrk. Canadian 
claimants challenge the requirement in 
§252.4(a)(2) that mailed claims must 
bear a July U.S. postmark. We took 
this provision directly from the 
Copyright Royalty Tribunal's rules. See 
59 FR23979 (1994). Canadian 
Claimants acknowledge that they did 
not object to the Tribunal's initial 
adoption of U.S. postmark 
requirement, but state that they have 
experienced "difficulties" with the 
requirement since its adoption, 
although they do not precisely state 
what those "difficulties" are. 13 

uean.dla1l Caimanll state earlier in their 
CODUrlerlt that their mllDlbership changes from 
yearto yearand that produces "the constant 
presence of new claimants who are unaware of 
the filing requirllDlents and appear on the scene at 
(or shortly after) the lut moment..." ld. 
Presumably It Is the lut minute identification of 
Canadla1l copyright owners eligible for cable 
royalties that produces the "difficulties." 
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Canadian Claimants, comments at 2. 
They therefore urge the Office to accept 
both Canadian and U.S. postmarks. ld. 

We discussed in the Interim 
Regulations the Copyright Owners' 
request that we allow July mailings 
from Canadian and Mexican post 
offices. See 59 FR 23979 (1994). We 
declined the request, but stated that 
"we invite them [Copyright Owners], 
and any other interested parties, to 
provide further information and 
comments on the question." ld. Our 
request for further information 
emanates from our concern with 
compliance with the statute. The 
statutory requirement for filing cable 
claims is clearly spelled out in 17 
U.S.C. 111(d)(4)(A): "During the month 
of July in each year, every person 
claiming to be entitled to compulsory 
license fees for secondary 
transmissions shall file a claim with the 
Librarian of Congress" .... " The 
statute requires that the claim be with 
the Librarian during the month of July, 
arguably meaning in his possession. 
However, we accept the submission of 
a claim to the U.S. Postal Service, as 
statutorily sufficient, providing it bears 
a July U.S. postmark. The postmark is 
an acknowledgment that the claim was 
validly tendered with the U.S. 
Government in the month of July. 

Our concern with allowing 
Canadian and Mexican postmarks is 
that those marks would not necessarily 
prove compliance with the statute. 
Neither the Canadian nor the Mexican 
postal service is part of the U.S. 
Government. Furthermore, if we were 
to allow Canadian and Mexican 
postmarks, we would have to allow 
national postmarks from all countries, 
since there are some copyright owners 
of cable retransmitted programming 
that do not reside in the United States, 
Canada or Mexico. 

Copyright Owners and Canadian 
Claimants' desire for allowing 
Canadian and Mexican postmarks 
appears to be motivated by the desire 
ostensibly to add a few more days to 
the claim period. We, however, agree 
with what the Tribunal said in 1989 
when it adopted the July U.S. postmark 
requirement: 

TheTribunaldoes not believethat our 
Insistence that either a claimbe receivedIn 
our officeduring July or that it bear a July 
U.S. postmark is too restrictive. The claim 
Itself is easy to prepare. No government 
forms are necessary. The Informationthat is 
required can be put on one page. Further, 
the claimanthas six months from the close 
of the calendar year to prepare it, and the 
entire month ofJuly to submit it to the 
Tribunal. Our proposed rule provides a 
bright line test which should end all 
questionsof fact regarding the timelinessof 
the claim. 

54 FR 12614, 12615 (1989). For these 
reasons, we are not adopting the 
Canadian Claimants' suggestion. 

(iii) Proving mJliled claims. Section 
252.4(e) provides in the pertinent part 
that: 

In the event that a properly addressed 
and mailed claim is not timely receivedby 
the Copyright Office, a claimantmay 
nonetheless prove that the claim was 
properly mailed if it was sent by certified 
mail return receipt requested, and the 
claimant can provide the receipt. 

59 FR 23993 (1994). 
Copyright Owners believe that this 

provision, as drafted, could cause some 
confusion. Copyright Owners, reply 
comments at 8. They note that there 
are two receipts associated with 
certified mail - the one given the 
sender by the Post Office and the one 
signed by the receptionist and returned 
to the sender - and that subsection (e) 
does not identify which receipt is 
acceptable proof. Copyright Owners, 
however, state that our discussion of 
the provision in the Interim 
Regulations makes it clear that either 
receipt would be acceptable. See 59 FR 
23980 (1994). ('1f the claim was sent by 
certified mail, return receipt requested, 
we will accept the claim if the claimant 
can produce the recei~ showing that it 
was properly mailed.') In order to 
clear up any possible ambiguity in the 
regulation, the Copyright Owners 
propose that we amend subsection (e) 
to read: 

In the event that a properly addressed 
and mailed claim is not timely received by 
the Copyright Office, a claimantmay 
nonethelessprove that the clalm was 
properly mailed if it was sent by certified 
mail return receipt requested, and the 
claimant can provide the receiptshowing 
that it was properly mailed or timely 
received. 

Copyright Owners, reply comments at 
9. We are adopting the Copyright 
Owners' suggestion. 

(8) Part 257-Filing of Claims to� 
Satellite Carrier Royalty Fees� 

Part 257 remains unchanged, except 
that we amend §257,4(a) regarding 
timely filing of claims, discussed 
above, and accept Copyright Owners 
proposed amendment regarding the 
proving of mailed satellite carrier 
royalty claims through the use of 
certified mail return receipt requested. 
§257,4 (e). We are also retaining the 
requirement of a U.S. postmark for 
satellite carrier claims, §257,4(a)(2), for 
the same reasons we are retaining the 
requirement for cable claims. 

(9) Part 259-Filing of Claims to� 
Digital Audio Recording Devices and� 
Media Royalty Payments� 
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Consistent with our decision 
concerning joint claims for cable and 
satellite carriers, §259.3is amended to 
require that joint claimants to the 
DARTfund include a list of all their 
joint claimants when the claim is filed, 
except, as discussed above, the 
performing rights societies will receive 
no exemption from this requirement. 
Performing rights societies will have to 
list the members and affiliates they 

have signed to represent in DART as 
part of their filing a claim. As a result, 
the current §259.3(d), which allows 
joint claimants to lump their claims 
together after the claim period, and the 
current §259.3<O which provides that 
the Office may require the productions 
of the list after the claim period ends, 

l!re deleted. As a practical matter, joint 
claimants who decide after the claim 
period to join together will simply 

report to the Office that they have 
settled, and no need to consolidate 
their claim exists. 

In addition, we amend §259.5(a) 
regarding timely delivery of claims and 
accept the Copyright Owners' 
proposed amendment of §259.5(e) 
regarding the proving of mailed. DART 
claims through the use of certified. mail 
return receipt requested. 

SUBCHAPTER B-eOPYRIGHT ARBITRATION ROYALTY PANEL� 
RULESANDPROCEDURES� 

PART 251-eOPYRIGHT ARBITRA1"ION� 
ROYALTY PANEL RULES OF PROCEDURE� 

SUbpartA-Organization 

Sec. 
251.1 Official address. 
251.2 Purpose of Copyright Arbitration Royalty Panels. 
251.3 Arbitrator lists. 
251.4 Arbitrator lists: Objections. 
251.5 Qualifications of the arbitrators. 
251.6 Composition and selection of Copyright Arbitration 

Royalty Panels. 
251.7 Actions of Copyright Arbitration Royalty Panels. 
251.8 Suspension of Proceedings. 

SUbpartB-Publlc Access to Copyright Arbitration� 
Royalty Panel Meetings� 

251.11 Open meetings. 
251.12 Conduct of open meetings. 
251.13 Closed meetings. 
251.14 Procedure for closed meetings. 
251.15 Transcripts of closed meetings. 
251.16 Requests to open or closed meetings. 

Subpart C-Publlc Access to and Inspection of Records 

251.21� Public records. 
251.22 Public access. 
251.23� FOIA and Privacy Act. 

SUbpart D-Standards of Conduct 

251.30 Basic obligations of arbitrators. 
251.31� Financial interests. 
251.32 Financial disclosure statement. 
251.33 Ex parte communications. 
251.34 Gifts and other things of monetary value. 
251.35 Outside employment and other activities. 
251.36� Pre-arbitration and post-arbitration employment 

restrictions. 
251.37 Use of nonpublic information. 
251.38 Billing and commitment to standards. 
251.39 Remedies. 

SUbpart E-Procedures of Copyright Arbitration Royalty 
Panels 

251.40 Scope. 
251.41� Formal hearings. 
251.42 Suspension or waiver of rules. 
251.43� Written cases. 
251.44� Filing and service of written cases and pleadings. 
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251.45 Discovery and prehearing motions. 
251.46 Conduct of hearings: Role of arbitrators. 
251.47 Conduct of hearings: Witnesses and counsel. 
251.48 Rules of evidence. 
251.49 Transcript and record. 
251.50 Rulings and orders. 
251.51� Closing the record. 
251.52 Proposed findings and conclusions. 
251.53 Report to the Librarian of Congress. 
251.54 Assessment of costs of arbitration panels. 
251.55 Post-panel motions. 
251.56 Order of the Librarian of Congress. 
251.57. Effective date of order. 
251.58 Judicial review. 

SUbpart F-Rate AclJustment Proceedings 

251.60 Scope. 
251.61 Commencement of adjustment proceedings. 
251.62 Content of petition. 
251.63 Consideration of petition; settlements. 
251.64 Disposition of petition: Initiation of arbitration 

proceeding. 
251.65 Deduction of costs of rate adjustment proceedings. 

Subpart G-Royalty Fee Distribution Proceedings 

251.70 Scope. 
251.71 Commencement of proceedings. 
251.72 Declaration of controversy: Initiation of arbitration 

proceeding. 
251.73 Deduction of costs of distribution proceedings. 

SUbpart A-organlzatlon 

§25l.1 Official address. 
Copyright Arbitration Royalty Panel (CARP) 
P.O. Box70977� 
Southwest Station� 
Washington, D.C. 20024� 

§251.2 Purpose of Copyright Arbitration Royalty Panels. 
The Librarian of Congress, upon the recommendation of 

the Register of Copyrights, may appoint and convene a 
Copyright Arbitration Royalty Panel (CARP)for the following 
purposes: 

(a) To make determinations concerning copyright royalty 
rates for the cable compulsory license, 17 U.S.c. 111. 

(b) To make determinations concerning copyright royalty 
rates for making and distributing phonorecords, 1711.S.C. 115. 

(c) To make determinations concerning copyright royalty 
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rates for coin-operated phonorecord players (jukeboxes) 
whenever a negotiated license authorized by 17 U.S.c. 116 
expires or is terminated and is not replaced by another such 
license agreement. . 

(d) To make determinations concerning royalty rates and 
terms for the use by noncommercial educational broadcast 
stations of certain copyrighted works, 17 U.S.c. 118. 

(e) Todistribute cable and satellite carrier royalty fees and 
digital audio recording devices and media payments under 
17U.S.C.111, 119,and chapter 10,respectively, deposited with 
the Register of Copyrights. 

(f) Toadjust royalty rates for the satellite carrier compulsory 
license in accordance with 17 U.S.c. 119(c). 

§251.3 Arbitrator lists. 
(a) Any professional arbitration association or organization 

may submit, before January 1 of each year, a list of persons 
qualified to serve as arbitrators on a Copyright Arbitration 
Royalty Panel. The list shall contain the following for each 
person: 

(1) The full name, address, and telephone number of the 
person. 

(2)The current position and name of the person's employer, 
if any, along with a brief summary of the person's employment 
history, including areas of expertise, and, if available, a 
description of the general nature of clients represented and 
the types of proceedings in which the person represented 
clients. 

(3) A brief description of the educational background of 
the person, including teaching positions and membership in 
professional associations, if any. 

(4) A statement of the facts and information which qualify 
the person to serve as an arbitrator under §251.5. 

(5) Adescription or schedule detailing fees proposed to be 
charged by the person for service on a CARP. 

(6)Anyother information which the professional arbitration 
association or organization may consider relevant. 

(b) After January 1 of each year, the Librarian of Congress 
shall publish in the FEDERAL REcISTER a list of at least 30, but 
not more than 75 persons, submitted to the Librarian from at 
least three professional arbitration associations or 
organizations. The persons so listed must satisfy the 
qualifications and requirements of this subchapter and can 
reasonably be expected to be available to serve as arbitrators 
on a Copyright Arbitration Royalty Panel during that calendar 
year. This list will constitute the "arbitrator list" referred to in 
this subchapter. With respect to persons on the arbitrator list, 
the Librarian will make available for copying and inspection 
the information provided under paragraph (a) of this section. 

§251.4 Arbitrator lists: Objections. 
(a) In the case of a rate adjustment proceeding, any party 

to a proceeding may, during the 45-day period specified in 
§251.45(b)(2)(i), filean objectionwith the Librarian of Congress 
to one or more of the persons contained on the arbitrator list 
for that proceeding. Such objection shall plainly state the 
grounds and reasons for each person claimed to be 
objectionable. 

(b) In the case ofa royalty distribution proceeding, any party 
to the proceeding may,during the 45-day time period specified 
in §251.45(b)(1)(i), file an objection with the Librarian of 
Congress to one or more of the persons contained on the 
arbitrator list for the proceeding. Such objection shall plainly 
state the grounds and reasons for each person claimed to be 
objectionable. 

§251.5 Qualifications of the arbitrators. 
In order to serve as an arbitrator to a Copyright Arbitration 

Royalty Panel, a person must, at a minimum, have the 
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following qualifications: 
(a) Admitted to the practice of law in any state, territory, 

trust territory, or possession of the United States. 
(b) Ten or more years of legal practice. 
(c) Experience in conducting arbitration proceedings or 

facilitating the resolution and settlement of disputes. 

§251.6 Composition and selection of Copyright Arbitration 
Royalty Panels. 

(a) Within ten days after publication of a notice in the 
FEDERAL REcISTER initiating arbitration proceedings under this 
subchapter, the Librarian of Congress will, upon 
recommendation of the Register of Copyrights, select two 
arbitrators from the arbitrator list for that calendar year. 

(b)The two arbitrators so selected shall, within ten days of 
their selection, choose a third arbitrator from the same 
arbitrator list. The third arbitrator shall serve as the 
chairperson of the panel during the course of the proceedings. 

(c) If the two arbitrators fail to agree upon the selection of 
the third, the Librarian will promptly select the third arbitrator 
from the same arbitrator list. 

(d) The third arbitrator so chosen shall serve as the 
chairperson of the panel during the course of the proceeding. 
In all matters, procedural or substantive, the chairperson shall 
act according to the majority wishes of the panel. 

(e) Two arbitrators shall constitute a quorum necessary to 
the determination of any proceeding. 

(f) If, before the commencement of hearings in a proceeding, 
one or more of the arbitrators is unable to continue service on 
the CARP, the Librarian will suspend the proceeding as 
provided by §251.8,and will inaugurate a procedure to bring 
the CARP up to the full complement of three arbitrators. 
Where one or two vacancies exist, and either or both of the 
vacant seats were previously occupied by arbitrators selected 
by the Librarian, the Librarian will select the necessary 
replacements from the current arbitrator list. 1£ there is one 
vacancy, and it was previously occupied by the chairperson, 
the two remaining arbitrators shall select the replacement from 
the arbitrator list, and the person chosen shall serve as 
chairperson. If there are two vacant seats, and one of them 
was previously occupied by the chairperson, the Librarian will 
selectone replacement from the arbitrator list, and that person 
shall join with the remaining arbitrator to choose the 
replacement, who shall serve as chairperson. 

(g) After hearings have commenced, the Librarian will not 
suspend the proceedings or inaugurate a replacement 
procedure unless it is necessary in order for the CARPto have 
a quorum. If the hearing is underway and two arbitrators are 
unable to continue service, or if the hearing had been 
proceeding with two arbitrators and one of them is no longer 
able to serve, the Librarian will suspend the proceedings under 
§251.8 and seek the unanimous written agreement of the 
parties to the proceeding for the Librarian to select a 
replacement. In the absence of such an agreement, the 
Librarian will terminate the proceeding. If such agreement is 
obtained, the Librarian will select one arbitrator from the 
arbitrator list. 

(h) If, after hearings have commenced, the chairperson of 
the CARP is no longer able to serve, the Librarian will ask the 
two remaining arbitrators, or the one remaining arbitrator and 
the newly-selected arbitrator, to agree between themselves 
which of them will serve as chairperson. In the absence of 
such an agreement, the Librarian will terminate the proceeding. 

§ 251.7 Actions of Copyright Arbitration Royalty Panels. 
Any action of a Copyright Arbitration Royalty Panel 

requiring publication in the FEDERAL REGISTER according to 17 
U.S.c. or the rules and regulations of this subchapter shall be 
published under the authority of the Librarian of Congress 
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and the Register of Copyrights. Under no circumstances shall 
a CARP engage in rulemaking designed to amend, 
supplement, or supersede any of the rules and regulations of 
this subchapter, or seek to have any such action published in 
the FEDERAL REGISTER. 

§251.8 Suspension of proceedings. 
(a) Where it becomes necessary to replace a selected 

arbitrator under §251.6 or to remove and replace a selected 
arbitrator under subpart D of this part, the Librarian will order 
a suspension of any ongoing hearing or other proceeding by 
notice in writing to all parties. Immediately after issuing the 
order of suspension, and without delay, the Librarian will take 
the necessary steps to replace the arbitrator or arbitrators, and 
upon such replacement will issue an order, by notice in writing 
to all parties, resuming the proceeding from the time and point 
at which it was suspended. 

(b) Where, for any other reason, such as a serious medical 
or family emergency affecting an arbitrator, the Librarian 
considers a suspension of a proceeding necessary and fully 
justified, he may, with the unanimous written consent of all 
parties to the proceeding, order a suspension of the proceeding 
for a stated period not to exceed one month. 

(c) Any suspension under this section shall result in a 
complete cessation of all aspects of the proceeding, including 
the running of any period provided by statute for the 
completion of the proceeding. 

SUbpart B-Publlc Access to Copyright
Arbitration Royalty Panel Meetings 

§251.11 Open meetings. 
(a) All meetings of a Copyright Arbitration Royalty Panel 

shall be open to the public, with the exception of meetings 
that are listed in §251.13. 

(b) At the beginning of each proceeding, the CARP shall 
develop the original schedule of the proceeding which shall 
be published in the FEDERAL REGISTER at least seven calendar 
days in advance of the first meeting. Such announcement shall 
state the times, dates, and place of the meetings, the testimony 
to be heard, whether any of the meetings, or any portion of a 
meeting, is to be closed, and, if so, which ones, and the name 
and telephone number of the person to contact for further 
information. 

(c) If changes are made to the original schedule, they will 
be announced in open meeting and issued as orders to the 
parties participating in the proceeding, and the changes will 
be noted in the docket file of the proceeding. In addition, the 
contact person for the proceeding shall make any additional 
efforts to publicize the change as are practicable. 

(d) If it is decided that the publication of the original 
schedule must be made on shorter notice than seven days, that 
decision must be made by a recorded vote of the panel and 
included in the announcement. 

§251.12 Conduct of open meetings. 
Meetings of a Copyright Arbitration Royalty Panel will be 

conducted in a manner to ensure the greatest degree of 
openness possible. Reasonable access for the public will be 
provided at all public sessions. Any person may take 
photographs, and make audio or video recordings of the 
proceedings, so long as the panel is informed in advance. The 
chairperson has the discretion to regulate the time, place, and 
manner of the taking of photographs or the audio or video 
recording of the proceedings to ensure the order and decorum 
of the proceedings. The right of the public to be present does 
not include the right to participate or make comments. 

§ 251.13 Closed meetings. 
In the following circumstances, a Copyright Arbitration 

Royalty Panel may close its meetings, or any portion of a 
meeting, or withhold information from the public: 

(a) If the matter to be discussed has been specifically 
authorized to be kept secret by Executive Order, in the interests 
of national defense or foreign policy; or 

(b) If the matter relates solely to the internal practices of a 
Copyright Arbitration Royalty Panel; or 

(c) If the matter has been specifically exempted from 
disclosure by statute (other than 5 U.S.C. 552) and there is no 
discretion on the issue; or 

(d) If the matter involves privileged or confidential trade 
secrets or financial information; or 

(e) If the result might be to accuse any person of a crime or 
formally censure him or her; or 

(f) If there would be a clearly unwarranted invasion of 
personal privacy; or 

(g) If there would be disclosure of investigatory records 
compiled for law enforcement, or information that if written 
would be contained in such records, and to the extent 
disclosure would: 

(1) Interfere with enforcement proceedings; or 
(2) Deprive a person of the right to a fair trial or impartial 

adjudication; or 
(3) Constitute an un warranted invasion of personal privacy; 

or 
(4) Disclose the identity of a confidential source or, in the 

case of a criminal investigation or a national security 
intelligence investigation, disclose confidential information 
furnished only by a confidential source; or 

(5)Disclose investigative techniques and procedures; or 
(6) Endanger the life or safety of law enforcement 

personnel. 
(h) If premature disclosure of the information would 

frustrate a Copyright Arbitration Royalty Panel's action, unless 
the panel has already disclosed the concept or nature of the 
proposed action, or is required by law to make disclosure 
before taking final action; or 

(i) If the matter concerns a CARP's participation in a civil 
action or proceeding or in an action in a foreign court or 
international tribunal, or an arbitration, or a particular case of 
formal agency adjudication pursuant to 5 U.S.C. 554, or 
otherwise involving a determination on the record after 
opportunity for a hearing; or 

(j) If a motion or objection has been raised in an open 
meeting and the panel determines that it is in the best interests 
of the proceeding to deliberate on such motion or objection in 
closed session. 

§251.14 Procedure for closed meetings. 
(a) Meetings may be closed, or information withheld from 

the public, only by a recorded vote of a majority of arbitrators 
of a Copyright Arbitration Royalty Panel. Each question, either 
to close a meeting or to withhold information, must be voted 
on separately, unless a series of meetings is involved, in which 
case the CARP may vote to keep the discussions closed for 30 
days, starting from the first meetings. If the CARP feels that 
information about a closed meeting must be withheld, the 
decision to do so must also be the subject of a recorded vote. 

(b) Before a discussion to close a meeting or withhold 
information, the chairperson of a CARP must certify that such 
an action is permissible, and the chairperson shall cite the 
appropriate exemption under §251.13. This certification shall 
be included in the announcement of the meeting and be 
maintained as part of the record of proceedings of that CARP. 

(c) Following such a vote, the following information shall 
be published in the FEDERAL REGISTER as soon as possible: 

(1) The vote of each arbitrator; and 
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(2) The apfropriate exemption under §251.13; and 
(3) A list 0 all persons expected to attend the meeting and 

their affiliation. 
(d) The procedure for closed meetings in this section and 

section §2S1.l5 shall not apply to the internal deliberations of 
arbitrators carried out in furtherance of their duties and 
obligations under this chapter. 

§251.15 Transcripts of closed meetings. 
(a) All meetings closed to the public shall be subject either 

to a complete transcript or, in the case of §2S1.13(h) and at the 
discretion of the Copyright Arbitration Royalty Panel, detailed 
minutes. Detailed minutes shall describe all matters discussed, 
identify all documents considered, summarize action taken as 
well as the reasons for it, and record all roll call votes as well 
as any views expressed. 

(b) Such transcripts or minutes shall be kept by the 
Copyright Office for at least two years, or for at least one year 
after the conclusion of the proceedings, whichever is later. Any 
portion of transcripts of meetings which the chairperson of a 
CARP does not feel is exempt from disclosure under §2S1.13 

. will ordinarily be available to the public within 20 working 
days of the meeting. Transcripts or minutes of closed meetings 
will be reviewed by the chairperson at the end of the 
proceedings of the panel and, if at that time the chairperson 
determines that they should be disclosed, he or she will 
resubmit the question to the CARP to gain authorization for 
their disclosure. 

§251.16 Requests to open or close meetings. 
(a) Any person may request a Copyright Arbitration 

Royalty Panel to open or close a meeting or disclose or 
withhold information. Such request must be captioned 
"Request to Open" or "Request to Close" a meeting on a 
specified date concerning a specific subject. The person 
making the request must state his or her reasons, and include 
his or her name, address, and telephone number. 

(b) In the case of a request to open a meeting that a CARP 
has previously voted closed, the panel must receive the request 
within three working days of the meeting's announcement. 
Otherwise the request will not be heeded, and the person 
making the request will be so notified. An original and three 
copies of the request must be submitted. 

(c)Fora CARP to act on a request to open or close a meeting, 
the question must be brought to a vote before the panel. If the 
request is granted, an amended meeting announcement will 
be issued and the person making the request notified. If a 
vote is not taken, or if after a vote the request is denied, said 
person will also be notified promptly. 

SUbpart C-Publlc Access to and� 
Inspection of Records� 

§251.21 Public records. 
(a) All official determinations of a Copyright Arbitration 

Royalty Panel will be published in the FEDERAL REGlS'mR in 
accordance with §251.7 and include the relevant facts and 
reasons for those determinations. 

(b) All records of a CARP, and all records of the Librarian 
of Congress assembled and/or created under 17 U.S.C. 801 
and 802,are available for inspection and copying at the address 
provided in §2S1.1 with the exception of: 

(1) Records that relate solely to the internal personnel rules 
and practices of the Copyright Office or the Library of 
Congress; 

(2) Records exempted by statute from disclosure; 
(3) Interoffice memoranda or correspondence not available 

by law except to a party in litigation with a CARP, the 
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Copyright Office, or the Library of Congress; 
(4) Personnel, medical, or similar files whose disclosure 

would be an invasion of personal privacy; 
(5) Communications among arbitrators of a CARP 

concerning the drafting of decisions, opinions, reports, and 
findings on any CARP matter or proceeding; 

(6)Communications among the Librarian of Congress and 
staff of the Copyright Officeor Library of Congress concerning 
decisions, opinions, reports, selection of arbitrators, or findings 
on any matter or proceeding conducted under 17 U.S.C. 
chapter 8; 

(7) Offers of settlement that have not been accepted, unless 
they have been made public by the offeror; 

(8) Records not herein listed but which may be withheld as 
"exempted" if a CARP or the Librarian of Congress finds 
compelling reasons for such action. 

§251.22Public access. 
(a) LOCiltion of records. All of the following records relating 

to rate adjustment and distribution proceedings under this 
subchapter shall be maintained at the Copyright Office: 

(1) Records required to be filed with the Copyright Office; 
or 

(2) Records submitted to or produced by the Copyright 
Office or Library of Congress under 17 U.S.C.801 and 802,or 

(3) Records submitted to or produced by a Copyright 
Arbitration Royalty Panel during the course of a concluded 
proceeding. In the case of records submitted to or produced 
by a CARP that is currently conducting a proceeding, such 
records shall be maintained by the chairperson of that panel 
at the location of the hearing or at a location specified by the 
panel. Upon conclusion of the proceeding, all records shall be 
delivered by the chairperson to the Copyright Office. 

(b) Requesting information. Requests for information or 
access to records described in §251.21 shall be directed to the 
Copyright Office at the address listed in §251.1. No requests 
shall be directed to or accepted by a Copyright Arbitration 
Royalty Panel. In the case of records in the possession of a 
CARP,the Copyright Officeshall make arrangements with the 
panel for accessand copying by the person making the request. 

(c)Fees. Fees for photocopies of CARP or Copyright Office 
records are the applicable Office charge. Fees for searching 
for records, certification of documents, and other costs incurred 
are as provided in 17 U.S.c. 705,708. 

§251.23FOIA and Privacy Act 
Freedom of Information Act and Privacy Act provisions 

applicable to CARP proceedings can be found in parts 203and 
204 of subchapter A of this chapter. 

SUbpart D-Standards of Conduct 

§251.30 Basic obligations of arbitrators. 
(a)Definitions. For purposes of these regulations, the 

following terms shall have the meanings given in this 
subsection: 

(1)A "selected arbitrator" is a person named by the 
Librarian of Congress, or by other selected arbitrators, for 
service on a particular CARP panel, in accordance with §251.6 
of these regulations; 

(2)A "listed arbitrator" is a person named in the 
"arbitration list" published in accordance with §251.3of these 
regulations. 

(b)General principles applicable to arbitrators. Selected 
arbitrators are persons acting on behalf of the United States, 
and the following general principles apply to them. Where a 
situation is not covered by standards set forth specifically in 
this subpart, selected arbitrators shall apply these general 
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