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FINAL RULE AND INITIATION O F  VOLUNTARY NEGOTIATION PERIOD. 

DIGITAL PERFORMANCE RIGHT IN SOUND RECORDINGS AND EPHEMERAL RECORDINGS 

The following excerpt is taken from Volume 63, Number 228 of the 
Federal Register for Friday, November 27,1998 (pp. 65555-65557) 

should be addressed to: Copyright Arbitration 
LIBRARY O F  CONGRESS Royalty Panel (CARP), P.O. Box 70977, 

Southwest Station. Washington, DC 20024. 
.Copyright Office If hand delivered, they should be brought to: 

Office of the General Counsel, James 
37 CFR, Part 251 Madison Memorial Building. Room LM-403, 

First and Independence Avenue, SE, 
[Docket No. RM 98-4 CARP] Washington. DC 20559-6000. 

FOR FURTHER INFORMATION: David 
Digital  Performance Right in  Sound 0 .  Carson. General Counsel. or Tanya M. Record ings  a n d  Ephemeral  
Record ings  Sandros, Attorney Advisor. Copyright 

Arbitration Royalty Panel. P.O. Box 70977. 

AGENCY: Copyright Office. Library of Southwest Station. Washington. D.C. 7,0024. 
Con~re\s .  Telephone (202) 707-8380 or Telefax (702) 

ACTION: Final rule and initiation of 707-8366. 

voluntary negot~ation period. 

SURlJlARl: The Copyr~ghr Office IS 

Inltlarlng the \~x-month voluntary 
negotiation per~od\. a\ requ~red by the 
D l g ~ t ~ l  M~llrnn~um Copyr~ght Act of 1998. 
lor nesotlJtlng terms and rate$ tor two 
conipul\or\ I~cen\e\ whlch I n  one case. 
allou \ puhl~c prrtormances of sound 
rrcord~ng\ h! mean\ of ellg~ble 
non\uh\cr~pt~on transmlssrons and b! 
nru \uh\criptlon services. and In the ~econd 
Ili\tance. allow\ the maklng of an ephemeral 
phonorecord of a sound recording In 
turrherancr of mahlng a permitted publlc 
pertornlance ot the sound recording In 
addlrlon rhr OHice I \  adoptlng procedural 
regulation\ to rmplement the Dlgltal 
M~llenn~um Cop)right Act of 1998 

EFFECTIVE DATES: The effective date of' 
the rrgularlon I \  December 28. 1998. The 
eftcct~ve date of the lnltlatlon of the S I X -  

month voluntan negotlatlon perlods 1s 
November 27. 1998. 

ADDRESSES: Copies of voluntan license 
arrremrnts and petit~ons. i t  sent by mail. 

SUPPLEMENTARY INFORMATION: 
On October 28. 1998. the President signed 
into law the "Digital Millennium Copyright 
Act of 1998" ("DMCA" or "Act"). Public 
Law 105-301. Among other things. the 
DMCA amends sections 1 12 and 1 14 of the 
Copyright Act. tltle 17 of the Unired States 
Code. to create a new license. governing the 
maklng of an ephemeral recording of a sound 
recording. and to expand another to facilitate 
the public performance of sound recordings 
by means of cenain audio transmissions. See 
17 U.S.C. I IZ(e)(l) and 114(d)(2). In 
amending these sections. Congress sought to 
"first. further a stated objective of Congress 
when 11 passed the Dig~tal Performance Right 
in Sound Recordings Act of 1995 (DPRA) to 
ensure that recording artists and record 
companies will be protected as new 
technologies affect the ways in which their 
creative works are used: and second. to create 
falr and efficient licensing mechanisms that 
address the complex Issues facing copyr~ght 
owners and copyright users as a result of the 
rapid growth of digital audio services." H.R. 
Conf. Rep. No. 105-796. at 79-80 ( 1998). 

In enacting the Digital Performance Right 
In Sound Recordings Act of 1995 (DPRA). 

Pub. L. 104-39. Congress created an 
exclusive right for copyright owners of sound 
recordings. subject to certain limitations. to 
perform publicly the sound recordings by 
means of certain digital audio transmissions. 
Among the limitations on the performance 
was the creation of a new compulsory license 
for nonexempt, noninteractive. digital 
subscription transmissions. The DMCA 
expands this license to allow a nonexempt 
eligible nonsubscription transmission and a 
nonexempt transmission by a preexisting 
satellite digital audio radio service to perform 
publicly a sound recording in accordance 
with the terms and rates of the statutory 
I~cense. 17 U.S.C. 1 14(a). 

An "eligible nonsubscription 
transmission'' is a noninteractive. digital 
audio transmission which. as the name 
implies. does not require a subscription for 
receiving the transmission. The transmission 
must also be made as pan of a service that 
provides audio programming consisting in 
whole or In pan of performances of sound 
recordings which purpose is to provide audio 
or entertainment programming. but not to 
sell. advertise. or promote panicular goods or 
services. A "preexisting satellite digital audio 
radio service" is a subscription digital audio 
radio service that received a satellite digital 
audio radio service license issued by the 
Federal Communications Commission on or 
before July 31. 1998. See 17 U.S.C. 1 14Cj)(6) 
and ( 1  0). Only two known entities, CD Radio 
and American Mobile Radio Corporation, 
qualify under the statutory definition as 
preexisting satellite digital audio radio 
services. 

In addition to expanding the current 114 
license. the DMCA creates a new statutory 
l~cense for the making of an "ephemeral 
recording" of a sound recording by cenain 
transmlttlng organizations. The new statutory 
license allows entities that transmit 
performances of sound recordings to business 
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establishments, pursuant to the limitations set 
forth in section 114(d)(l)(C)(iv), to make an 

ephemeral recording of a sound recording for 
purposes of a later transmission. The new 
license also provides a means by which a 
transmitting entity with a statutory license 
under section 114(f) can make more than the 
one phonorecord specified in section 1 12(a). 
17 U.S.C. 1 12(e). 

Determination of Reasonable Terms and 
Rates 

The statutory scheme for establishing 
reasonable terms and rates is the same for 
both licenses. The terms and rates for the two 
new statutory licenses may be determined by 
voluntary agreement among the affected 
panies, or if necessary. through compulsory 
arbitration conducted pursuant to Chapter 8 
of the Copyright Act. Because the DMCA 
does not establish reasonable rates and terms 
for either the new section 112 or the 
expanded section 114 license, the statute 
requires the Librarian of Congress to initiate 
a 

voluntary negotiation period. the first phase 
in the rate setting process. within 30 days of 
enactment for the purpose of determining 
reasonable terms and rates for each license. 
See 17 U.S.C. I l ?(e)(4) and 1 14(0(2)(A). 

I f  the affected panies are able to negotiate 
an induhtry-w~de agreement. then i t  will not 
be nccexury for the parties to participate in 
an arh~~rauon proceedins. In such cases. the 
Llhrarlan of' Congress will follow current rate 
rcgular~on procedures and notify the public 
of [he propo\cd agreement in a notlce and 
collimcnl proceeding. I f  no party with a 
\uh\~allt~al interest and an intent to 
p;irtIcIpa(' 111 an arbitration proceeding files a 
c~in~mcnr oppo\ing the negotiated rates and 
term,. rhc Lihrarlan will adopt the proposed 
term, and raw\ withou~ convening a 
r.op!r~gh~ arh~trat~on royalty panel. 37 CFR 
2 5  l h 3 1 h 1  It. houever. no ~ndustry-wide 
agreement I ,  reached. or o n 1  cenaln partie5 
negotiate I I C L ' ~ \ ~  agreements. then those 
~opynght  owner5 and users relying upon one 
or h t r~ l i  ol the statutory licenses shall be 
hout~d h the term\ and rate5 establ~shed 
through the arbltration process. 

Arhllru~ion proceedings are initiated upon 
the ti1111f o i  .I petition (or ratemak~ng with 
thc Lihrarlarl ol Congres\ during the 60 days 
~rnrncd~at~'I! Iollou.ing the six month 
neyorla~ion period. Arb~tration cannot take 
placc. liowcver. unlesx a party file5 a petition 
C \ C I I  1 1 t h ~  partle\ fail to negoIIate 3 

\oluntar> Ilcen\c agreelncnl. 17 U.S.C. 
I l ?1e1(51  arid I l - l ( f ~ ( l ) ( B ~ .  

The rate\ and terms e5tabl15hed shall be 
et'tcct~ve during the period beglnn~ng on the 
etfecr~ve date 01 the enactment of' the DMCA 
and end~ng on December 3 1.2000. or upon 
ayrcement hy the aftected partleb. another 
mutual1 acceptable date. 17 U.S.C. 

1 12(e)(5) and 1 14(f)(2)(A). 

Initiation of Voluntary Negotiations 

Pursuant to sections 1 12(e)(4) and 
114(f)(2)(A), the Copyright Office of the 
Library of Congress is initiating the six- 
month voluntary negotiation periods for 
determining reasonable rates and terms for 
the statutory licenses permitting the public 
performance of a sound recording by means 
of certain digital transmissions and the 
making of a phonorecord in furtherance of 
these public performances. The negotiation 
period shall run from November 27, 1998, to 
May 27, 1999. Parties who negotiate a 
voluntary license agreement during this 
period are encouraged to submit two copies 
of the agreement to the Copyright Office at 
the above-listed address within 30 days of its 
execution. 

Petitions 

In the absence of a license agreement 
negotiated under 17 U.S.C. 1 12(e)(4) or 
1 14(f)(2)(A). those copyright owners of 
sound recordings and entities availing 
themselves of the statutory licenses are 
subject to arbitration upon the filing of a 
petition by a pany with a significant interest 
in establishing reasonable terms and rates for 
the statutory licenses. Petitions must be filed 
in accordance with 17 U.S.C. 803(a)(l) and 
may be filed anytime during the sixty-day 
period beginning SIX months after the 
publication of this document in the Federal 
Register. See also 37 CFR 25 1.6 1. Panies 
should submit petitions to the Copyright 
Office at the address listed in this notice. The 
petitioner must deliver an original and five 
copies to the Office. 

Amendment of CARP Rules To Reflect 
Passage of the Digital Millennium 
Copyright Act of 1998 

, The DMCA creates two new compulsory 
licenses governing the public performance of 
certain audio transmissions and the making 
of ephemeral recordings to facilitate the 
transmission of certain publlc performances. 
In both instances. the reasonable rates and 
terms for the statutory license may be 
determined by a CARP. when voluntary 
negotiations prove unsuccessful. Therefore. 
the Copyright Office is amending its 
regulations to reflect the additional rate 
setting responsibilities of the Office and the 
CARP. 

Section 553(b)(3)(A) of the 
Administrative Procedure Act. 5 U.S.C.. 
states that general notice of proposed 
rulemaklng is not requ~red for rules of 
agency organtzation or practice. Since the 
Office finds that the following final 
regulations are rules of agency organizat~on. 
procedure. or practice. no notice of proposed 
rulemaking is required. 

List of Subjects in 37 CFR Part  251 

Administrative practice and procedure>. 
Hearing and appeal procedures. 

For the reasons set forth in the preamble. 
the Copyright Office and the Library of 
Congress amend 37 CFR pan 251 as follows: 

PART 251--COPYRIGHT 
ARBITRATION ROYALTY PANEL 
RULES O F  PROCEDURE 

1. The authority citation for pan 25 1 
continues to read as follows: 

Authority: 17 U.S.C. 801-803. 

2. In Sec. 25 1.2. redesignate paragraphs 
(b) through (g) as (c) through (h), 
respectively, and add new paragraph (b) and 
revise newly redesignated paragraph (c) to 
read as follows: 

5251.2 Purpose of Copyright Arbitration 
Royalty Panels 

(b) To make determinations concerning 
royalty rates and terms for making ephemeral 
recordings, 17 U.S.C. 1 12(e); 

(c) To make determinations concerning 
royalty rates and terms for the public 
performance of sound recordings by certain 
digital audio transmissions, 17 U.S.C. 114: 
* * * * *  

$251.58 [Amended] 

3. In Sec. 15  1.58. paragraph (c) is 
amended by adding the number" 113." after 
the number " I  I I .". 
$251.60 [Amended] 

4. Section 25 1.60 is amended by removing 
the word "subscription" and adding in its 
place the phrase "the making of ephemeral 
recordings (17 U.S.C. 1 12). certain'' after the 
term "( 17 U.S.C. 1 1 1 ).". 

5. In Sec. 15  1.61, paragraph ( a )  is revised 
to read as follows: 

6251.61 Commencement of adjustment 
proceedings 

(a )  In the case of cable. ephemeral 
recordings. cenain digital audio trans- 
missions. phonorecords. digital phonorecord 
deliveries. and coin-operated phonorecord 
players (jukeboxes). rate adjustment 
proceedings shall commence with the filing 
of a petition by an interested pany according 
to the following schedule: 

( 1 ) Cable: During 1995. and each 
subsequent fifth calendar year. 

(2) Ephemeral Recordings: During a 60- 
day period prescribed by the Librarian in 
1999, 2000, and at 2-year intervals thereafter. 
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or as otherwise agreed to by the parties. 
(3) Digital Audio Transmissions: For 

preexisting digital subscription transmission 
services and preexisting satellite digital 
audio radio services: 

(i) During a 60-day period commencing 
on July 1.2001 and at 5-year intervals 
thereafter, or 

(ii) During a 60-day period prescribed by 
the Librarian in a proceeding to set 
reasonable terms and rates for a new type of 
subscription digital audio transmission 
service; and for an eligible nonsubscription 
service or a new subscription service: 

(A) During a 60-day period prescribed by 
the Librarian in 1999, 

(B) During a 60-day period commencing 
on July I .  2000, and at 2-year intervals 
thereafter, 
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(C) During a 60-day period prescribed by 
the Librarian in a proceeding to set 
reasonable terms and rates for a new type of 
eligible nonsubscription service or new 
subscription service. or 
, (D) As otherwise agreed to by the parties. 

(4 )  Phonorecords: During 1997 and each 
subsequent tenth calendar year. 

( 5 )  Dlgltal Phonorecord Deliveries: 
Dunng 1997 and each subsequent fifth 
calendar year. or as otherwise agreed to by 
the p a n l r .  

( 6 )  Coln-operated phonorecord players 
~jukeboxei): W ~ t h ~ n  one year of the 
rxplratlon or rermlnation of a negotiated 
I~crn\c author~~ed by 17 U.S.C. 116. 

w . = - -  

$211.61 [Amended] 

6. In Src. 25 1.62. paragraph (a )  is 
anicndrd h rrrnovlng the word "subscr~p- 
rlon" and ~ddln;  In 11s place the phrase 
' ~.phc~ncrdl recordrngs. cenain" after the 
uord cdhlc.'' 

[).ilcd Zovernher IS. 1998. 
.\lar? hrth I'etrrs. 
K v v i \ / t , r  ( 11  C'o~) \ r i~ l i r .v .  

Approt.ed h! 
. lan~rs  H. Rillington. 
Titi, L11)rclt i c l r l  of Corrgrrss. 
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