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NUMBER 6

Washington, Wednesday, January 11, 1939

Rules, Regulations, Orders

. TITLE 7—AGRICULTURE

AGRICULTURAL ADJUSTMENT
ADMINISTRATION

[ACP-1939, Supp. No. 5]

Par? 701—1939 AGRICULTURAL CONSERVA-
TION PROGRAM BULLETIN

SUPPLEMENT 5

Pursuant to the authority vested in
the Secretary of Agriculture under Sec-
tions 7 to 17 of the Soil Conservation
and Domestic Allotment Act, as
amended, the 1939 Agricultural Conser-
vation Program Bulletin, as approved
November 10, 19382 is hereby amended
as follows:

Section 701.8 is amended by the addi-
tion of the following paragraph:

(1) Hurricane damaged woodland.—
Payment will be made at the rate of
$4.00 per acre of woodland on the farm,
which constitutes a serious fire hazard as
a result of hurricane damage, for elimi-
nating such hazard, improving the re-
maining stand of trees, and providing for
the restoration of a full stand, provided
such work is done with the prior ap-
proval of the county committee and in
accordance with such approved system of
farm woodlot management as is specified
by the Agricultural Adjustment Admin-
jstration. Woodland on which payment
is made hereunder shall not be eligible
for practice (4) of Section 701.7 (¢) and
payment hereunder shall not exceed
$60.00 for any farm. This practice is
applicable only to farms in New Hamp-
shire, Massachusetts (except Barnstable
and Berkshire Counties), Rhode Island,
Connecticut (except Fairfield and Litch-
field Counties), Nassau and Suffolk
Counties of New York, Cumberland, Ox-
ford, and York Counties of Maine, and
Caledonia, Chittenden, Essex, Franklin,
Lamoille, Orange, Orleans, Washington,
Windham, -and Windsor Counties of
Vermont.*#

13F.R.2715 DL

Done at Washington, D. C,, this 9th
day of January, 1939. Witness my hand
and the seal of the Department of
Agriculture.

[sEAr] H. A, WarLLACE,
Secretary of Agriculture.
[F. R. Doc. 39-1..8 Filed January 10, 1839;
9 p. m.]

TITLE 16—COMMERCIAL PRACTICES

FEDERAL TRADE COMMISSION
[Docket No. 2598]

In TEE MATTER OF MCCURRACHE ORGANI-
ZATION, Inc.

SeC. 3.6 (cc) 4 Advertising Jalsely
or misleadingly—Source or origin—
Place. Falsely representing, by use of
word “Kerry” or any other word or
words indicating Irish origin, or in any
other manner, that respondent's neck-
wear was made from poplin woven in
Ireland (Eire) and known as ‘“Irish
Poplin,” prohibited. (Sec. bb, 52 Stat.
112; 15 U. S. C., Supp. IV, sec. 45b)
[Cease and desist order, McCurrach
Organization, Inc., Docket 2598, Decem-
ber 29, 19381

Sec. 3.66 (al0) Afisbranding or mis-
labeling—Copyrights. Falsely aflixing
to respondent’s neckwear labels bearing
the legend “copyrighted”, yrohibited.
(Sec. 5b, 52 Stat. 112; 15 U. 8. C,, Supp.
IV, sec. 45b) [Cease and deslst order,
McCurrach Organization, Inc., Docket
2598, December 29, 19381

United States of America—Before Federal
Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C., on the 29th
day of December, A. D. 1938.

Commissioners: Garland S. Ferguson,
Chairman; Charles H. March, Ewin XL.
Davis, William A, Ayres, Robert E. Freer.

ORDER TO CEASE AND DESIST

This proceeding having been heard?® by
the Federal Trade Commission upon the

12 F.R. 2647 (3295 DI).
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It is ordered, That the respondent,
McCurrach Organization, Inc., its offi-
cers, representatives, agents and em-
ployees, directly or through any corpo-
rate or other device, in connection with
the offering for sale, sale and distribu-
tion of men’s poplin neckwear in inter-
state commerce or in the District of
Columbia, do forthwith cease and desist
from:

(1) Representing, directly or indi-
rectly, through advertisements or other-
wise, by the use of the word “Kerry” or
any other word or words indicating Irish
origin, or in any other manner, that said
neckwear was made from poplin woven
in Ireland (Eire) unless and until such
neckwear is made from poplin woven in
Ireland (Eire) and known as “Irish
Poplin”,

(2) Affixing to such neckwear labels
bearing the legend “copyrighted”,

It is furiher ordered, That the respond-
ent shall, within sixty days after service
upon it of this order, file with the Com-
mision a report in writing, setting forth
in detail the manner and form in which
it has complied with this order.

By the Commission.

[sEaL] C. G. DUGANNE,
Acting Secretary.

[F. R. Doc. 39-116; Filed, January 10, 1938;
10:30 a. m.]

[Docket No. 3420}
IN THE MATTER OF Pinaup, INC.

Sec. 3.6 (t) Advertising falsely or
misleadingly—Qualities or properties of
product. Representing that the use of
respondent’s preparation “Six-Twelve
(612) Creme de Mascara” will increase
or promote the growth of eyelashes or
will cause eyelashes to be longer, heavier
or of a silkier quality, prohibited. (Sec.
5b, 52 Stat. 112; 15 U. S. C., Supp. IV,
sec. 45b) [Cease and desist order,
Pinaud, Inc., Docket 3420, December 30,
19381

United States of America—Before
Federal Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C., on the
30th day of December, A. D. 1938.

Commissioners: Garland S. Ferguson,
Chairman; Charles H. March, Ewin L.
Davis, William A. Ayres, Robert E. Freer.

ORDER TO CEASE AND DESIST

This proceeding having been heard by
the Federal Trade Commission upon the
complaint of the Commission, the an-
swer of the respondent, and a stipula-
tion as to the facts entered into between
the respondent herein and W. T. Kelley,
Chief Counsel for the Commission, which

FEDERAL REGISTER, Wednesday, January 11, 1939

provides among other things that with«
out further evidence or other intervening
procedure, the Commission may issue and
serve upon the respondent herein find-
ings as to the facts and conclusions based
thereon and an order disposing of the
proceedings, and the Commission having
made its findings as to the facts and con~
clusion that said respondent has violated
the provisions of the Federal Trade Com-
mission Act;

It is ordered, That the respondent,
Pinaud, Inc., its officers, representatives,
agents and employees, directly or through
any corporate or other device, in connec-
tion with the offering for sale, sale and
distribution of an eyelash cosmetic now
designated as Six-Twelve (612) Cremo do
Mascara, whether sold under that name
or under any other name, in interstato
commerce or in the District of Columbla,
do forthwith cease and desist from repre-~
senting:

That the use of the preparation “Six-
Twelve (612) Creme de Mascara’ will in-
crease or promote the growth of eyo
lashes or will cause eye lashes to be long«
er, heavier or of a silkier quality.,

It is therefore ordered, That the re-
spondent shall, within sixty (60) days
after service upon it of this order, filo
with the Commission & report in writing,
setting forth in detail the manner and
fozc'lm in which it has complied with this
order.

By the Commission.

[sEAL] C. G. DUGANNE,

Acting Secretary,

[¥. R. Doc. 39-119; Filed, January 10, 1030;
10:33 a,m.]

[Docket No, 3461]

I THE MATTER OF BRADLEY BostoN, INne,,
ET AL,

Sec. 3.6 (n) 2) Advertising falsely or
misleadingly—Nature—Product, Repre-
senting, etc., in connection with offer, sale
and distribution of watches, rings and
other jewelry in interstate commerce or
in District of Columbla, watches which
are not “lever set”, equipped with “mi-
crometers”, and do not contain 19 or more
jewels properly placed so as to insure ac-
curacy and to eliminate friction, as “rail«
road” or “engineer” watches, prohibited.
(Sec. 5b, 52 Stat. 112; 15 U. S, C., Supp.
IV, sec. 45b) [Cease and desist order,
Bradley Boston, Inc.,, et al., Docket 3461,
December 22, 19381

Sec. 3.6 (1)  Adwvertising falsely or mis-
leadingly—Free goods or service: Srg.
3.12 (e) Offering deceptive inducements
to purchase—Free goods. Representing,
ete,, in connection with offer, sale and dig«
tribution of watches, rings and other
jewelry in interstate commerce or in Dig-
trict of Columbia, watches and other ar«
ticles, regularly included in & combination
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offer with g ring or other article, as
“free”, “included free”, or “included free
of extra charge”, or representing, etc.,
said watches or other articles delivered to
purchasers of rings or other articles as
“free”, “included free”, or “included free
of extra charge”, until and unless the con-
ditions under which such watches, etc.,
are delivered to purchasers are stated in
immediate connection or conjunction
with terms above, in words, letters and
figures of equal conspicuousness, and
there is no deception as to the price,
quality, character or any other feature
of any of the items in the offer, pro-
hibited. (Sec. 5b, 52 Stat. 112; 150.8.C,,
Supp. IV, sec. 45b) [Cease and desist
order, Bradley Boston, Inc., et al., Docket
3461, December 22, 1938]

United States of America—Before
Federal Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C.,, on the
22nd day of December, A. D, 1938.

Commissioners: Garland S. Ferguson,
Chairman; Charles H. March, Ewin IL.
Davis, William A. Ayres, Robert E. Freer.

IN vHE MATTER OF BRADLEY BosTON, INC.,
A CORPORATION, ALsSO TRADING as GoLp
StanpaRdD WaTcH COMPANY; NATIONAL
WarcHE CoMmpany, A CORPORATION, ALSO
TrapING AS GOLD STANDARD WATCH
Compary; anp Perer TurcEHON, INDI-
VIDUALLY AND AS AN OFFICER OF SAID
CORPORATIONS

ORDER TO CEASE AND DESIST

‘This proceeding having been heard by
the Federal Trade Commission on the
complaint of the Commission and a stip-
ulation as to the facts entered into be-
tween the respondents herein and W. T.
Kelley, Chief Counsel for the Commis-
sion, which provides, among other things,
that -without further evidence or other
intervening procedure, the Commission
may issue and serve upon the respond-
ents herein findings as to the facts and
conclusion based thereon and an order
disposing of the proceeding, and the
Commission having made its findings as
to the facts and conclusion that said
respondents are violating the provisions
of the Federal Trade Commission Act;

It is ordered, That the respondents,
Bradley Boston, Inc., a corporation, also
trading as Gold Standard Watch Com-
pany, and National Watch Company, a
corporation, also trading as Gold Stand-
ard Watch Company, their officers,
agents, representatives and .employees,
and Peter Turchon, his representatives,
agents and employees, directly or through
any corporate or other device, in con-
nection with the offering for sale, sale
and distribution of watches, rings and
other jewelry in interstate commerce or

in the District of Columbia, do forthwith
cease and desist from:

(1) Representing, designating or de-
scribing watches which are nobt “lever
set”, equipped with “micrometers”, and
do not contain 19 or more jewels prop-
erly placed so as to insure accuracy and
to eliminate friction, as *railroad” or
“engineer” watches;

(2) Representing, designating or de-
scribing watches and other articles regu-
larly included in a combination offer
with a ring or other article as “free",
“included free”, or “included free of
extra, charge;

(3) Representing, designating or de-
scribing watches or other articles de-
livered to the purchasers of rings or
other articles as “free”, “included free",
or “included free of extra charge”, until
and unless the conditions under which
watches or other articles are delivered to
purchasers are stated in immediate con-
nection or conjunction with the terms
“free”, “included free”, or “included free
of extra charge”, in words, letters and
figsures of equal conspicuousness, and
there is no deception as to the price,
quality, character or any other feature
of any of the items in the offer.

It is further ordered, That the re-
spondents shall, within sixty days after
service upon them of this order, file with
the Commission a report in writing, set-
ting forth in detail the manner and form
in which they have complied with this
order.

By the Commission.

[searl] Or1s B. JOBNSON,
N Secretary.
{F. R. Doc. 39-117; Filed, Januanry 10, 1639;
10:31 8. m.}

[Docket No. 3485]

In TtHE MATTIER oF M. Goopraw & Son
ET AL,

SeC. 3.6 (8) 22) Adverlising falscly
or misleadingly-—Business status, adran-
tages or connections of adrertiser—Pro-
ducer status of dealer~—IIanufacturer:
Sec. 396 (b) 5) Using misleading
name—Vendor—Producer or laboratory
status of dealer. Representing, in con-
nection with offer, sale and distribution
of hosiery, in interstate commerce or in
District of Columbia, through use of
words “Mills” or ‘“Manufacturers”, or
any other words or phrases of similar
import and meaning, that respondents
are the manufacturers, ete., of said ho-
siery, unless and until they actually own
and operate or control the plant or mill
wherein such hosiery is manufactured by
them, prohibited. (Sec. 5b, 52 Stat. 112;
15 U. S. C,, Supp. IV, sec. 45b) [Cease
and desist order, M. Goodman & Son eb
al., Docket 3485, December 22, 1938]

7

United States of America—Before
Federal Trade Commission

At a regular sezsion of the Federal
Trade Commission, held at its office in
the City of Washington, D. C,, on the
22nd day of December, A. D. 1938.

Commissioners: Garland S. Ferguson,
Chairman; Charles H. March, Ewin L.
Davis, Willilam A. Ayres, Robert E. Freer.

it TRE MATTER OF JACOB GOODMAN AND
BerTEA GOODMAYN, INDIVIDUALLY AND AS
Co-PARTNERS, TrADDNG AND Donig BusI-
eSS Unper THE Naues orF M. Goop-
AN & Sor, JabE HosiEry MILLS AND
Goopy Hese Co.

ORDER TO CEASE AND DESIST

This proceeding baving been heard?
by the Federal Trade Commission upen
the complaint of the Commission and the
answer of respondents, in which answer
respondents admit all the material alle-
gations of fact set forth in said com-
plaint, and state that they waive allinter-
vening procedure and further hearing as
to caid facts, and the Commission having
made its findings as to the facts and con-
clusion that said respondents have vio-
lated the provislons of the Federal Trade
Commission Act;

It is ordered, That the respondents,
Jacob Goodman and Bertha Goodman,
individually and as co-partners, trading
and doing business under the names of
M. Goodman & Son, Jade Hoslery Mills
and Goody Hoze Co., their represenfa-
tives, agents and employees, directly or
through any corporate or other device, in
connection with the offering for sale, sale
and distribution of hosiery in interstate
commenrce or in the District of Columbia,
do forthwith cease and desist from:

Representing, through the use of the
words “Mills” or “Manufacturers” or any
other words or phrases of similar import
and meaning in thelr trade name and ad-
vertising matter, or throuzh any other
means or device, that they are the manu-
facturers or makers of said hosiery, unless
and until they actually own and operate
or directly and absolutely control the
plant or mill wherein said hosiery is
manufactured by them.

It is further ordered, That the respond-
ents shall, within sixty (60) days after
service upon them of this order, file with
the Commission a report in writing, sat-
ting forth in detail the manner and form
in which they have complied with this
order.

By the Commission.

[seavr] Om1s'B. JOHIISON,
Secretary.

{P. B. Doo. 39-118; Filed, January 10, 1539;
10:32a.m.]

13F.R.2522 DL
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TITLE 30—MINERAL RESOURCES

NATIONAL BITUMINOUS COAL
COMMISSION

[General Docket No. 15]

ORDER IN THE MATTER OF THE ESTABLISH-
MENT OF MINIMUM PRICES AND MARKET-
NG RULES AND REGULATIONS

IN RE PROPOSALS OF MINIMUM PRICES SUB-
MITTED BY THE DISTRICT BOARDS FOR DIS-~
TRICTS NOS. 2, 4, 5, 6, AND THAT PART OF
DISTRICT NO. 13 WITHIN MINIMUM PRICE
AREA NO. 1

At a session of the National Bitumi-
nous Coal Commission held at its offices
in Washington, D. C., on the 4th day of
January 1939. _

The Commission, on the 25th day of
May, 1938, having instituted the within
proceedings entitled “In the matter of
the Establishment of Minimum Prices
and Marketing Rules and Regulations,
General Docket No. 15,” for the purpose
of carrying out the provisions of subsec-
tions (a) and (b of Section 4, Part II,
of the Bituminous Coal Act of 1937, and
thereafter upon the 10th. day of August,
1938, after notice of hearing, having de-
termined * the weighted average cost, as
provided in Section 4, II (a) of the Act,
for Minimum Price Area No. 1, did, on
the 11th day of August, 1938, by Order
No. 247, and on the 20th day of August,
1938, by Order No. 251, direct the Dis-
trict Boards-for Districts Nos. 2, 4, 5, 6,
and that part of District No. 13 within
Minimum Price Area No. 1 to propose
minimum prices in conformity with the
provisions of Section 4, II, (&) of the
Act, and in accordance with the rules
and regulations prescribed by said Orders
Nos. 247 and 251, and

Each of said District Boards having,
thereafter, proposed such minimum
prices, the Commission, by its Order en-
tered in this proceedings on September
19, 1938 © directed that a hearing on such
proposals be held in the Hearing Room of
the Commission at 15th and Eye Streets,
N. W., Washington, D. C., commencing
on the 10th day of October, 1938 at 10
‘o'clock, A. M., for the purpose of receiving
evidence relating to said proposals to en-
able the Commission to approve such pro-
posed minimum prices, or to enable the
Commission to modify such proposed
minimum prices, so as to conform them
to the requirements of Section 4, II, (a)
of the Act, in order that such proposed
minimum prices, as approved, or modi-
fied, as the case may be, may serve as the
basis for the coordination, as provided by
Section 4 II, (b) of the Act, and

Reasonable public notice thereof hav-
ing been given, said hearing was com-
menced at the time and place stated, and
concluded on the 10th day of November,

13 F.R. 1457 DI,
23 F. R. 1987 DI
3 F.R. 1980 DI.
3 F. R. 2058 DI.
3 F.R.2281 DL

3
4
19

1938, at which hearing all interested par-
ties were afforded full opportunity to be
heard, and

The evidence being adduced, and the
Comumission being fully- advised in the
premises, and upon consideration thereof,
the Commission made Findings of Fact
and Conclusions relating to the proposals
of minimum prices submitted by the Dis-
trict Boards for Districts Nos. 2, 4, 5, 6,
and that part of District No. 13 within
Minimum Price Area No. 1, which Find-
ings of Fact and Conclusions are on file
in the Office of the Secretary of the Com-
mission at Washington, D. C., and by this
reference are incorporated herein and
made a part hereof, and

Included in the said Findings of Fact
and Conclusions relating to each of the
aforesaid Districts is dn appendix en-
titled “Schedule of Minimum Prices as
modified and approved to serve as a basis
for Coordination,” which schedule em-
braces all modifications which the Com..
mission determined to be necessary to
conform the proposals of the respective
Distriets to the requirements of Section
4,17, (a) of the Act, and which the Com-
mission has determined to be the proper
basis to be used by the respective Dis-
tricts for the coordination provided for
in Section 4, II, (b) of the Act,

Now, therefore, Pursuant to the pro-
visions of the Bituminous Coal Act of
1937, the National Bituminous Coal Com-
mission orders and directs:

1. That in the coordination of mini-
mum prices as provided by Section 4,
IO, (b) of the Act, to be hereafter di-
rected by subsequent Order of the Com-
mission, the District Boards for Districts
Nos. 2, 4, 5, 6, and ‘that part of Dis-
trict No. 13 within- Minimum Price Area
No. 1 will take, as a basis thereof, the
schedules as approved herein and set out
opposite their respective names as fol-
lows: -

District No. 2—Appendix to the Find-
ings for District No. 2; as above referred
to, entitled “Schedule of Minimum Prices
as Modified and Approved to Serve as &
Basis for Coordination.”

District No. 4—Appendix to the Find-
ings for District No. 4, as above referred
to, entitled “Schedule of Minimum Prices
as Modified and Approved to Serve as a
Basis for Coordination.”

District No. 5—Appendix to the Find-
ings for District No. 5, as above referred
to, entitled “Schedule of Minimum Prices
9s Modified and Approved to Serve as a
Basis for Coordination.”

District No. 6.—Appendix to the Find-
ings for District No. 6, as above referred
to, entitled “Schedule of Minimum Prices
as Modified and Approved to Serve as a
Basis for Coordination.”

That Part of District No. 13 wilthin
Mintmum Price Area No. 1 (Van Buren,
Warren and McMinn Counties in Ten-
nessee) —Appendix to the Findings for
that part of District No. 13 within Mini-
mum Price Area No. 1 (Van Buren, War-
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ren and McMinn Counties in Tennessee),
as above referred to, entitled “Schedule
of Minimum Prices as Modifled and Ap-
proved to Serve as a Basis for Coordina-
tion.”

2. The Secretary of the Commission
be and he is hereby directed to cause a
copy of this Order, together with Find-
ings of Fact and Conclusions, including
the Appendices thereto, for Districts Nos.
2, 4, 5, 6, and that part of District No. 13
within Minimum Price Area No. 1, to bo
published forthwith in the FEpERAL REd-
1STER, and to cause a copy of this Order
and Findings of Fact and Conclusions
for each of the aforesaid Districts, to bo
mailed to the Consumers’ Counsel, to the
Secretary of each District Board, to all
interested parties who have entered their
appearances-in the hearing relating to
said proposals, and to make copies of
this Order and Findings of Fact, in-
cluding the appendices thereto, available
for inspection by interested parties at
the Office of the Secretary of the Com=
mission, Washington, D. C., and at tho
office of each Statistical Bureau of tho
Commission.

By order of the Commission.

Dated this 4th day of January, 1939.

[seaL]l F. WitcHer McCurnLouax,
Secretary.

e

IN RE MiniMUM PRICES AND MARKETING
RULES AND REGULATIONS AS PROPOSED
AND SUBMITTED BY THE DISTRICT BOARDS
FOoR DistrICTS 1, 2, 3, 4, 5, 6, 7, 8 AND
THAT PART OF DISTRICT 13 COMPRISING
VAN BUREN, WARREN AND MCMINN
COUNTIES, TENNESSEE, ALl WITHIN
Minmmom PRICE AREA 1

FINDINGS AS TO THE FACTS AND CONCLUSIONS
OF THE COMMISSION -

Pursuant to the provisions of an Act
of Congress approved April 26, 1937, en-
titled “An Act to regulate interstate
Commerce in bituminous coal and for
other purposes” (Public No. 48, 7bth
Congress, 1st Sess.) known as the “Bi-
tuminous Coal Act of 1937", and herein~-
after referred to as the “Act”, the Na-
tional Bituminous Coal Commission,
hereinafter referred to as the “Come
mission”, under and by virtue of the
authority granted in Section 4 II (a)
of the Act, on the 11th day of August,
1938, issued its Orders No. 247 and No.
248 ordering and directing the District
Boards for Districts 1, 2, 3, 4, b, 6, T
and 8 to propose to the Commission
minimum prices free on board trang-
portation facilities at the mines for
kinds, qualities and sizes of coal pro=-
duced in said districts and reasonable
rules and regulations incidental to the
sale and distribution of coal by code
members within sald districts, said pro-
posals to be submitted to the Commis~
sion. on or before the 6th day of Sep-
tember 1938, and, on the 20th day of
August 1938, issued its Order No. 261
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ordering and directing the District Board
for District 13 to propose minimum
prices free on board transportation fa-
cilities at the mines for kinds, qualities
and sizes of coal produced in such part
of said district as lies within Minimum
Price Area 1, that is, Van Buren, Warren
and McMinn counties, in the state of
Tennessee, said proposals to be submitted
to the Commission on or before the 6th
day of September 1938.

" Orders No. 247 and No. 248 were pub-
Hished in the Feprrar Recister under date
of August 13, 1938 and copies of said
orders were mailed to the Office of Con-~
sumers’ Counsel, Washington, D. C.; to
each of the code members within Dis-
tricts 1, 2, 3, 4, 5, 6, 7 and 8;.and to each
of the Secretaries of the District Boards
for said disiricts.

Order No. 251 was published in the
Feperat. ReGIsTER under date of August
23,. 1938, and a copy of said order was
mailed to each of the code members
within Minimum Price Area 1; to the
Secretaries of the District Boards for the
districts within Minimum Price Area 1;
and to the Office of Consumers’ Counsel,
‘Washington, D. C. -

Order No. 247 directed the District

Boards for Districts 1, 2, 3, 4, 5, 6, 7T and
"8 to propose to the Commission mini-
mum prices f. o. b. transportation facil-
ities at the mines for kinds, qualities and
sizes of coal produced by the code mem-
bers in their respective districts, and to
propose stich classification of coal and
price variations as to mines, consuming
market areas, values as to uses and sea-
sonal demand, as might be deemed proper
and within the authority conferred by
the Act.

Order No. 251 directed the District
Board for District 13 to propose to the
- Commission minimum prices f. o. b.
transportation facilities at the mines for
kinds, qualities and sizes of coal pro-
duced by the code members in that part
of District. 13 embraced in Minimum
Price Areg 1, to wit, Van Buren, Warren
and McMinn counties, in the state of
. ‘Tennessee. -

Orders Nos. 247 and 251 both provided
that each District Board should transmit
its schedule of proposed minimum prices
to each code member within its respec-
tive district before filing such schedule
with the Commission in order to give such
code members an opportunity to protest
any proposed price classification.

Orders No. 247 and No. 251 further di-
rected that the minimum prices proposed
by the several District Boards should con-
form to the following standards therefor
set out in Section 4 II (a) of the Act:

(2) The proposed minimum prices for
each of the aforesaid districts shall yield
2 reburn, per net ton, for such districts,
equal as nearly as may be to the weighted
average of the total costs, per net ton, of
the tonnage of the Minimum Price Area
within which such district is located, as
said weighted average heretofore has
been defermined by.Order of the Com-~

mission dated Aupust 10, 1938, in this
broceeding.

(b) They shall reflect, as nearly as
bossible, the relative market value of the
various kinds, qualities and slzes of coal
to which they are applicable.

(¢) They shall be just and equitable
as between producers within the district.

(d) They shall be just and equitable
as between producers within the district
for any kind, quality or size of coal for
shipment into any consuming market
area. .

(e) They shall not permit dumping.

Orders No. 247 and No. 251 further
directed that each schedule of proposed
prices submitted by the District Boards
should include the following clause:

Nore~The prices in this echedule are not
the final minimum prices that will ba cstab-
lished on coal for shipment by code mecm-
bers within this district into consuming
markets for this distriet. In the ultimate
establishment of the effective minimum
prices, pursuant to subscction (b) of Part
II, Section 4 of the Act, the minfmum prlces
as propased in such gchedule, or 23 modl-
fied, are subject to such increacs or de-
crease, respectively, as may be nceccary to
carry out the provislons of subscetlons (a)
and (b) of Part II, Section 4 of the Act.

Order No. 248 directed each of the
aforesaid District Boards to propose to
the Commission reasonable rules and
regulations incidental to the sale and dis-
tribution of coals by the code members of
their respective districts, such rules and
regulations not to be Inconsistent with
the requirements of Section 4 of the Act
and to conform to the standards of fair
competition therein established. Said or-
der directed said District Boards to trans-
mit such proposed rules and regulations
to all code members within thelr respec-
tive districts in order to afford such code
members an opportunity of studying such
proposed rules and regulations and of
protesting any of such proposals and to
suggest whatever added rules or regula-
tions such code members deemed necez-
sary to properly effectuate the purposes
of Section 4 of the Act.

Upon receipt of sald orders by the sev-
eral District Boards within Minimum
Price Area 1, said District Boards, as di-
rected in said orders, proceeded to pro-
pose such minimum prices and marketing
rules and régulations as in thelr jude-
ment conformed to the requirements of
said orders. Schedules evidencing such
proposals were prepared by said District
Boards and copies of same were trans-
mitted to each code membzr within the
respective districts in order that such
code members, after due consideration of
such schedules, might present to their re-
spective District Boards whatever objec-
tions, if any, they might have to said
schedules, and in order that the respec-
tive District Boards, after due considera-
tion of such objections, if any, might re-
vise such schedules in such manner as, in
their judgment, would better conform to
the requirements of Orders INos. 247, 248
and 251, as issued by the Commission,
and to the requirements of Scction 4 IT
(a) of the Act.

-
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The schedules of proposed minimum
vrices, as revised, tozether with the data
upon which same were computed and
the schedules of proposed marketing
rules and regulations, torether with the
reasons supporting same, were trans-
mitted to the Commission as directed in
eafd orders.

Subsequent to the receint of said
schedules by the Commission, the Com-
mission, on the 19th day of Ssptembsr
1938, issued its order giving notice to all
interested parties of a hearing to be held
upon the proposals of minimum prices
and marketing rules and regulations as
propozed and submitted to the Commis-
sion by the District Boards for Districts
1,2,3,4,5, 6,7, 8 and 13, said hearing
to be held on the 10th day of October
1838, at; the Hearingy Room of the Com-
mission at 15th and Eye Streefs, N. W.,
Washington, D. C. As expressed in the
face of said order, said hearing was to
be held for the purpose of receiving evi-
dence relating to the aforementioned
propssals of minimum prices and mar-
Letiny rules and regulations in order fo
enable the Commission to approve or
medify such proposals to the end that
such proposals, as approved or modified,
may ferve as the basis for the coordina-
tion of same as provided in Section 4
II (b) of the Act.

Sald order giving notice of said hear-
ing directed the Seeretary of the Com-
mission to cause copies of said proposals
to be made available for inspection by
interested parties af the office of the Sec-
retary of the Commission at VWashing-
ton, D. C., and at the office of each
Statistical Burean of the Commission
within each of the districts within Min-
imum Price Area 1; to cauze a copy of
cald order to bz published forthwith in
the Federal Regzister and in two conszcu-
tive Issues of a newspaper having a gen-
eral circulation in each of the districts
within Mipnimum Price Area 1; to cause
a copy of sald order to be mailed fo each
of the code members within said districts,
to the Office of Consumers’ Counsel,
Washinston, D. C,, and to the. Szere-
taries of each of the District Boards for
the districts within Minimum Price Arez,
1. A copy of said order was directed to
be made available for inspzction at each
of the Statistical Bureaus of the Com-
mission within said districts.

The aforesaid directions in said order
were complied with. A copy of said or-
der was made available for inspection at
the office of the Secretary of the Com-
mission at Washington, D. C., and at
the office of each of the Statistical Bu-
reaus of the Commission within each of
the districts within Minimum Price Area
1. A copy of said order was published
in the Federal Register of date Szptem-
ber 22, 1938, and coples of said order were
mailed to each of the code members
within Minimum Price Area 1; to the
office of Consumers’ Counsel, Washing-
ton, D, C.; and to each of the Saecretaries
of the District Boards within Minimum
Price Area 1. A copy of said order was
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published two times consecutively in the
Chattanooga News, Chattanooga, Ten-
nessee; Cleveland Plain Dealer, Cleve-
Iand, Ohio; “The Charleston Gazette,
Charleston, West Virginia; Pittsburgh
Post Gazetie, Pittsburgh, Pennsylvania,;
The Birmingham News, Birmingham, Al-

- abama; The Fairmont Times, Fairmont,
West Virginia; The Exponent, Clarks-
burg, West Virginia; and The Flint Jour-
nal, Flint, Michigan, newspapers having
a general circulation in each of the re-
spective districts within Minimum Price
Area 1,

Due and reasonable notice of said
hearing having been given all interested
parties, said cause came on for hearing
before the Commission on the 10th day
of October 1938, at the hour and place
as specified in said order, to wit, at 10
a. m. in the Hearing Room of the Com-~
mission, 15th and Eye Streets N. W.,
‘Washington, D. C.; and, after said hear-
ing had been duly and formally opened
and all interested parties desiring to ap-
pear had entered their appearances in
said cause, the Commission proceeded to
receive evidence relative to the proposals
of minimum prices and marketing rules
and regulations as proposed to the Com-
mission by the District Boards for Dis-
tricts 1, 2, 3, 4, 5, 6, 7, 8 and 13. The
hearing was concluded on the 10th day
of November 1938.

At said hearing all interested parties
were afforded full opportunity fto be
heard on the proposals of minimum
prices and marketing rules and- regula-
tions which had been submitted by each
of the District Boards for Districts 1, 2,
3,4, 5,6,7 8 and 13 and each of said
District Boards adduced evidence relat-
ing to such proposals and placed into
this record as exhibits all of the data
which such Boards had used as a basis
for such proposals and each of the
Boards by competent witnesses testified
as to the factors which the Boards had
considered in determining the price re-
lationships and the marketing rules and
regulations which had been proposed by
such Boards in their respective schedules,

Each of the schedules of proposed min-
imum prices offered in evidence by the
District Boards contained the clause pre-
viously quoted from Orders No. 247 and
No. 251 which clearly indicates that the
District Boards were proposing minimum
prices free on board transportation facili-
ties at the mines for kinds, qualities, and
sizes of coal produced in each of the dis-
tricts within Minimum Price Area 1
without taking into consideration those
additional factors and standards which
are set forth in Section 4, Part II, sub-
section (b) of the Act. The minimum
prices so proposed, as hereafter approved
or modified, will serve as a basis for co-
ordination as provided in Section 4 IT (b)
of the Act. Such proposals of minimum
prices do not take into account differ-
ences in transportation methods and
charges and their effect upon a reason-
able opportunity to compete on a fair

basis, or competitive relationships be-

-~

tween coal and other €orms of fuel and
energy as such matters constitute a part
of the coordination of minimum prices
and are properly a ‘subject of considera-
tion under Section 4 II (b) of the Act.

The evidence adduced at said hearing
having been duly reported and filed with
the Commission, the Commission, after
due consideration of same and being fully
advised in the premises, makes this its
findings as to the facts and its conclu-
sions drawn therefrom.

MintmoM PRrRICE AREA No. 1—DISTRICT
No. 2

PROPOSED MINIMUM PRICES

There are some 1,300 code members in
Disfrict No. 2 and of these, twenty-two
filed a total of thirty-nine protests with
respect to the schedule of proposed mini-
mum prices transmitted to the code mem-
bers by the District Board in District No.
2 in compliance with Order No. 247. Of
these protests the District Board disal-
lowed ten and allowed in whole or in part
twenty-nine.

The schedule of proposed minimum
prices are revised after the disposition of
the said protests, was filed with the Com-
mission in compliance with Order No. 247
and was also forwarded to all code mem-
bers in the Distriet. This schedule was
received in evidence as Exhibit 423. Tes-
timony in support of the minimum prices
proposed by District Board No. 2 was ad-
duced by an expert witness, a member of
the Marketing and Classification Com-
mittee of the District Board, and thor-
oughly familiar with the marketing and
distribution of coals. .

The schedule of prices was proposed in
the first instance by the “Marketing and
Classification Committee” (Appointed by
the District Board) which consisted of
four members, only one of whom, 8 mem-
ber and also an employee of the District
Board, is engaged in the production, sale
and distribution of bituminous coal, his
mines being. what are known as truck
mines. The other three members of this
Committee since 1933 have been continu-
ously engaged in work incidental to the
administration of the Bituminous Coal
Code under N. R. A,, the Bituminous Coal
Conservation Act of 1935 and the present
Act. They have no financial interest in
any coal enterprise in District No, 2, are
men of broad experience in the market-
ing of bituminous coal, and each of them
took an active part in the preparation of
the price schedule submitted by the com-
mittee to the District Board on August 23.
1938.

At a meeting of the District Board in
Piftsburgh on August 23, 1938, this re-
port of the Marketing and Classification
Committee was approved for submission
to Code Members, and said committee
was instructed to conduct full and open
hearings on the thirty-nine protests filed
by code members. These hearings were
held under the supervision of the Chair-
man of the Secretary of the District
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Board. The committee &ubmitted its
recommendations on these protests to
the District Board at a meeting held
September 16, 1938. After full considex-
ation of sald recommendations, the Dig-
trict Board by unanimous vote of those
present accepted, the recommendations
of the committee and formally adopted
the revised schedule of proposed classi«
fications and prices.

The members of District Board No. 2
are men of long experience in the coal
industry and are famillar with the re-
quirements of the Bituminous Coal Act
of 1937, as well as with their duties as
Board Members under the Act.

‘The mines of the code members of Dig-
trict No. 2 are located in the following
twelve counties of Western Pennsylvanin
Allegheny, Beaver, Butler, Greene, Law-
rence, Mercer, Venango, Washington,
Armstrong, Indiana, Fayette, and West-
moreland. The district is divided into
nine producing sub-districts which were
determined because of differences In
freight-rate adjustments and differen-
tials and wage agreements with tho
miners’ union. Each of these sub-dis-
tricts is recognized in the price schedule
filed by District Board No. 2. They aro
(1) The Butler~-Mercer sub-district com«
prising a section in Northeastern Penn-
sylvania in Butler, Beaver, and Mercer
counties where the Brookville seam
(averaging 31 to 414 feet in thickness)
the Middle-Kittanning (averaging 3
feet) and Upper Freeport (about thirty~
nine inches in thickness) are mined; (2)
the Conemaugh sub-district logated in
Armstrong, Westmoreland, and Indlana
counties, where the seam mined {s the
Upper Freeport with a thickness approxi-
mately the same as in the Butler-Mercer
sub-district; (3) the Connellsville-Point
Marion sub-district located in Fayette
and Greene counties and having two dis-
tinct flelds—the Connelisville coking
fleld in Fayette county producing from
the Pittsburg seam six to nine feet in
thickness, and the Point Marion field,
southwest of the coking fleld extending
to the West Virginia border, producing
from both the Pittsburg seam, six to nine
feet thick, and the Sewickley seam, five
to six feet thick; (4) the Greensburg sub-
district in Westmoreland county, lying
just east of what is commonly known a8
the Westmoreland gas field of the
Youghiogheny-Westmoreland  sttb«dis-
trict, and where production is also from
the Pittsburg seam, six to seven feet In
thickness; (5) the Latrobe sub-district
in Westmoreland county, east of the
Greensburg sub-district, producing also
from the Pittsburg seam; (6) the Lig«
onier sub-district also In Westmoreland
county and east of the Latrobe sub-
district, but of small area and producing
from the Pittsburg seam; (7) the Pan-
handle-Avella sub-district in Allegheny
and Washington counties, west of Pitts-
burg and extending to the west boundary
of Pennsylvania, producing also from the
Pittsburg seam; (8) the Thick Freeport
sub-district in the northern part of Alle-
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gheny county, producing from the double
or Thick Freeport seam, from five to nine
feet thick, and which seam is a combi-
nation of the upper and lower Freeport
seams and there is a small production
from the Thick Freeport seam in lower
Allegheny county near McKeesport; (9)
the Youghiogheny-Westmoreland sub-
district, the largest of the nine sub-
districts, located in Westmoreland: county
with. a2 small section in Waskington and
Greene counties, and principally produc-
ing from the Pittsburg seam, but with g
small production from the Redstone and
‘Waynesburg seams.

The major portion of the coal pro-
duced in District No. 2 comes from the
Pittsburgh seam which is mined in six
of the nine sub-districts, but the quality
and character of the coal from this seam
'varies considerably between sub-districts
and also within the sub-distriets, with
the greatest variance between the coals
produced in the Northeastern portion
and those produced in the Southwestern
portion of District No. 2.

The consuming market areas to which
these coals ordinarily move include des-
tingtions in the States of Connecticut,
Delaware, Indiana, Illinois, JTowa, Kan-
sas, Kentucky, Maine, Maryland, Mas-
sachusetts, Michigan, Minnesota, Mis-
souri, Nebraska, New Hampshire, New
Jersey, New York, North Dakota, Ohio,
Pennsylvania, Rhode Island, South Da-
kota, Virginia, Vermont, West Virginia,
‘Wisconsin, the District of Columbia, and
Canada.

The schedule of minimum prices (Ex.
423) proposed by District Board No. 2
comprises fifty closely typewritten pages
and ¢ontains (1) a geographical descrip-
tion of the consuming market area to
which the prices apply; (2) 2 list of the
size groups; (3) an identifying list of the
nine subdistricts in District No. 2; (4)
an alphabetical list of code members
showing price classification by sizes for
all uses; (5) a list of thirteen price in-
structions and exceptions; (6) a list of
minimum prices in cents per ton of 2,000
pounds f. o. b. transportation facilities
at mines for all uses except retort and
water-gas, by-product and railroad loco-
motive fuel, embracing twelve price in-
dices A to M (excluding the letter I) and
twelve size groups for each index letter;
('7) a list of minimum prices in cents per
ton of 2,000 pounds for vertical and hori-
zontal retort gas plants and water-gas
plants for the manufacture of illuminat-
ing gas embracing five price indices A
to ® Inclusive, and three size groups for
each index letter, as well as a single size
group for each index letter for-coal used
by by-product coke plants; (8) a list of
minimum prices per ton of 2,000 pounds
f. 0. b. mines for railroad locomotive fuel
_applicable to all mines and embracing
two sizes with exceptions applicable to
four sub-districts.

The investigations and studies which
resulted in the preparation and final
adoption of the price schedule submitted
by the District Board to the Commission

were begun by the Marketing and Classi-
fication Committee many weeks prior to
the issuance of Order No. 247, on August
11, 1938, but in anticipation of its issu-
ance. These included—examinaton of
all information in possession of the Dis-
trict Board with reference to coals pro-
duced by Code members in District No. 2;
gathering additional information through
questionnaires furnished to Code mem-
bers; conference with officers of Code
members familiar with the production,
sale and distribution of coals produced
in the District; visits to many reprezenta-
tive mines in every producing sub-disc-
trict, which were producing from every
seam in the District and equipped with
every type of preparation facility in the
District; visual inspections of the coal as
it was brought from the mines, as it
passed through the process of screening
and preparation and after it had been
loaded into transportation facllities.

Complying with the requirement made
by the Commission that the record must
contain all analyzes of all kinds, grades
and sizes of coal which were given any
consideration in arriving at the proposed
classifications and prices, the District
Board introduced XExhibits 425 and
425-A which contain all of the analyses
that were given any consideration in
arriving at the proposed classifications
and prices. They are the same, except
that Exhibit 425-A has thereon a key
indicating the source of the informa-
Hon given. Each comprises seventy-two
closely typewritten pages and lists alpha-
betically by sub-preducing districts the
producers whose coal was analyzed, the
date of the analysis, the name of the
mine and the size of the coal from
which the same was taken. By percent-
ages each lists the moisture content,
volatile matter, fixed carbon, ash, sul-
phur, B. T. U. on both “received” and
“dry” bases and the fusing temperature
of the ash. The lists contain lnboratory
analyses segured through questionnaires
during 1937 and 1938 as well as analyses
made by the United States Bureau of
Mines at the request of the District
Board and by several recognized com-
mercial laboratories, from time to time
during 1937 and 1938. The Marketing
and Classification Committee of the Dis-
trict Board did not have analyses for
all the coals produced in the District in
all sizes, but it was able to determine
the proper grouping of coals for which
it had no analyses, from the kmowledee
of the members of the committee as to
the location of the mines, the seams
from which it is produced, the character
of the coal in place, the preparation facil-
ities at these mines and by relating these
coals to what the committee considered
comparable coals produced at adiacent
mines in the same area on which they
had analytical data.

In evaluating the coals produced in
District No. 2 no one factor was used
as an absolute measure for establishing
classifications and price relationships,
All factors were considered important
and were given full consideration,
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The twelve size groupings shown on
pages 4 and 5 of the schedule filed by
the District Board for District No. 2
were establizshed in the following man-
ner: Nut, run of mine, 2’ nut and slack;
114’* nut and slack; 352” slack and 14”7
slack were established as the base sizes for
the District, and the best coals in each
of theze sizes produced in the District
were placed in “A” group, the next best
in “B" group, the next best in “C” group,
etec. Inthe same manner the prices and
letter classifications for 2° < 4* egg, 2*°
and 4 lump were also established. All
other sizes produced at each mine in the
District as reported on the question-
naires sent out by the District Board in
1937, and by the Commission in 1938,
were next placed in the appropriate
groups with the base sizes already de-
ceribed, and thoze of equal value with
the base size coals were placed in such
base size groups. For some of the double
cereened coals additional size groupings
between the four inch and the two inch
lump were established in order that such
slzes may be properly related in price
and classification to the base sizes.
There was also established one group
above the four inch lump in order to
create & properly related price and clas-
sification for coal having a bottom size
larger than four inches. There were also
established in the schedule four size
groupings for slack coals and also price
variations between these groupings,
which were done to establish proper
price relationships between the several
sizes of nut angd slack and slack under
theze size groups.

There are three typozraphical errors
in the revised Uist of sizes, viz: (1) Under
slze group 3, on the third line it reads
“two Inches and over but not exceeding
three inches with top sizes over five
inches” but should read “top sizes five
inches and over”; (2) under size group-
ing 5 in the fifth line where it reads “and
larger but not exceeding 21% inches”
should read “and larger but under three
inches”; and (3) in size group 6, the
cecond line where it reads “bottom size
smaller than cne-half inch” should read
“and bottom size one-half inch and
under.”

Price levels for these various size groups
and the amount of spread in price which
should properly exist between the various
slze groups in order not to disturb the
normal flow of the varlous sizes are in
the opinion of the expert witness re-
flected in the price schedule. He further
testified that in his opinion the number
of size groupings and differentials in price
between size groups Is necessary to en-
able code members to sell their coals of
the various sizes competitively in their
markets and make it pozsible for the con-~
sumer to purchase at fair and equitable
prices the kinds, qualities, and sizes of
coal being considered.

The schedule of prices proposed for
general commercial application (size
groups 1 t0 12 as shown on pp. 4 and 5
of Exhibit 423 as revised by Exhibit 426;
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‘ahid on pp. 7 to 44 of Exhibit 423, and p.
47 of Exhibit 423)—applies to all uses
except by-product, retort and water-gas,
and railroad locomotive fuel use.

For coals of general commercial appli-
cation g price of $2.15 per net ton, which
is approximately the weighted average
cost of production for Minimum Price
Areg No. 1, was adopted as the base price
for the “C” classification mine run coal,
and from this base related prices above
and below the $2.15 base price for mine
run coal of lesser and greater value
were also established. Price levels and
relationships for the coals in each other
size grouping, based on quality, size, mar-
ketability, and all other factors entering
into the evaluation of coals were in like
manner established.

The chemical constituents of coals for
by-product application are more impor-
tant than in coals for general applica-
tion, and their ash and sulphur content
and their coking properties are the most
important factors. While relatively few
code members in District No. 2 can pro-
duce coal acceptable for by-product use,
& substantial part of the production of
such code members that do produce it
goes for that use.

For by-product use the schedule of
prices shown on page forty-eight of Ex-
hibit 423 was established. For this use
_ the size of the coal is no factor as such
plants pulverize all coal before charging
it into the ovens, and slack, mine run,
resultant mine run or double screened
coals which are sufficiently alike in
quality, are of equal value. Consumers
prefer the smaller size coal as it is more
easily pulverized. For this use coals of
different sizes which: are substantially of
the same quality, mine run, resultant
mine run, nut and slack and slack are
grouped under size group 16. By proper
reference these were also included in this
size group coals produced at certain
mines which are specially prepared and
sized in order to make them acceptable
for this use. While mine run and re-
sultant coal from certain mines are not
acceptable for this use, such mines can
produce and ship other sizes of coals,
such as double screened or lump coal,
which are acceptable for by-product use
and can move into the markets on the
same basis as mine run and nut and
slack from other mines. In still other
cases nut and slack is not equal in value
to the mine run and resultant mine run
from the same mine, but is still accept-
able at a price differential, which was
established in the price schedule at page
forty-eight. For such by-product pur-
poses the producers of District No. 2
principally ship nut and slack, mine run,
and resultant mine run and the base
price for this use $2.15, not only approxi-
mates the weighted average cost of Min-
imum Price Area No. 1, but is also ap-
proximately the average of the lowest
price nut and slack and the highest price
mine run which is generally acceptable
for this application, that is $2 00 for nut

and slack, and $2.35 for mine run gives
an average of $2.175.

The factors which enter into the eval-
uation of coals for retort and water-gas
use are primarily ash and sulphur, the
quantity of gas the coal will yield and the
structure of the coal. The sizes which
are carried in separate size groupings for
general commercial application are
grouped for this use under size groups 13,
14, and 15 as described on page five of the
price schedule as revised. The prices for
by-product coke plants are in column 16,
which means mine run, resultant mine
run, nut and slack, and slack, unless
otherwise indicated. The base price for
retort and water-gas coal is the “A” price
in size group 13 of $2.40. ’

The prices for railroad locomotive fuel
are set forth on page forty-nine of the
price schedule. The chemical constitu-
ents of the coals such as ash, sulphur, and
ash softening temperature, within certain
limits, are not factors greatly affecting
value when the coal is applied for rail-
road locomotive fuel use, as coals having
2 considerable range in these constituents
are just as acceptable and efficient when
used as railroad locomotive fuel. A ma-
jority of the coals pricéd lower for gen-
eral commercial purposes are of equal
value with coals priced higher for general
commercial purposes, when such coals
are used as locomotive fuel. But there
are coals in District No. 2 of lower quali-
ties which are nof acceptable for Ioco-
motive fuel use at the same price level as
the better coals, and it is necessary to
accord such coals a differential of five
cents to ten cents per fon below the base
price for railroad locomotive fuel, which
prices are also shown on page forty-nine
of the schedule, {ogether with a price
differential of fifteen cents per ton over
the mine run and nuf and slack prices
for lump or double screened coal when
specifically ordered by the railroads for
locomotive fuel use. For this use the
price of $2.15 per fon on mine run coal
is approximately equal to the weighted
average cost of production for Minimum
Price Area No. 1, and is also the average
price of all mine run coal moving for gen-
eral commercial application.

The prices shown in the schedule sub-
mitted to the Commission by District
Board No. 2 (Ex. 423), applied to 1937
tonnage distribution, will yield a return
per net ton of $2.1515, while the weighted
average of the total costs per net ton of
Minimum Price Area No. 1 as determined
by the Commission is $2.157, a difference
of 514 mills per net ton.

The total coal produced in District No.
2 in 1937, as shown by the Pennsylvania
Department of Mines, was 71,952,734
tons, of which 4,373,761 tons were pro-
duced by non-code members and by
mines now abandoned, 3,207,002 tons
were coked at the mines, 448,059 tons
were used for power and heat at the
mines, and 509,407 tons were sold to em-
ployees at the mines—all of which four
classes aggregated, 8,538,229 tons, leaving
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63,414,505 tons as the amount actunlly
shipped in 1937, Of this amount, 58,«
533,274 tons or 92.30 per cent were 1o«
ported to the Commission on Form D-1,
1,837,332 tons or 2.90 per cent was estl-
mated commercial tonnage—(tonnago
reported by one code member by slze for
all his mines but not separated by indi«
vidual mines, making it impossible to de«
termine the exact realization on the coals
produced by this one member) and 1,731,«
068 tons or 2.73 per cent was the total
production of mines having no rail con-
nection, and commonly called truck
mines, There was a grand reallzation to«
tal on 62,101,674 tons—97.93 per cent of
the total tonnage shipped in 1937—of
$133,613,456.43, at an average price per
net ton of $2.1515,

Upon the record in this cause; upon
the evidence both documentary and
otherwise; and upon the above and fore-
going facts found to exist, the Commisg~
sion finds:

That the schedule of minimum prices,
as amended, and submitted to the Com-~
mission by the District Board for Dis-
triet No. 2 should be corrected and re-
vised in order that the same may bot-
ter conform to Order No. 247 of the
Commission and to the provisions of
Section 4-II(a) of the Act, and sald
schedule is in the following respects
modified.

(1) Delete the word “all” from the in-
troduciory statement so as to read—
“The market areas to which coal pro-
duced in District No. 2 ordinarily moves
include destinations in the States of:”
(Tr. 1560).

(2) Delete from the proposed schedule
pages four and five and substitute Ex-
hibit No. 426 as modified and corrected.
This is done because the evidence reveals
that a number of errors exist in the size
groups and size group explanation in the
proposed price schedule on pages four
and five thereof., ‘This exhibit, after cor-
recting the typographical errors already
alluded to in a previous part of these
findings, is attached to the amended
price schedule and is an accurate por-
trayal of the slze groups and sizes com~
prising each group.

(3) Change ILilley Mining Company's
Lilley Mine Classification on pago
twenty-six for size group 14 from “A" to
“B”, 'The District Board witness ro-
quested this change to correct a clerical
€ITor,

(4) Modify item 3 on page forty-flve
so that it will read:—"All size deslgno-
tions herein are for round hole screens
except when otherwise deslgnated. When
other types of screens are used the Dig«
trict Board, subject to the approval of
the Coal Commission, shall determine
the actual size designation of the coal o
prepared.” This was agreed to by tho
witness for the District Board.

(5) Add to item 7 on page forty-flve
the following exception:—*“This rule does
not apply to size groups Numbers 13, 14,
15, and 16.” This is done because by-
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product coal has been classified in these
four size groups on the basis of coal
shipped for this purpose, but under a
technical consiruction of item 7 in the
price instructions and exceptions, re-
garding crushed coal, this item might
apply to the size groups referred to, which
was not the intent of the District Board.

(6) Delete in item 8 on page forty-five
the words “pending coordination.” The
reason for this is that the entire sched-
ule, as now established is subject to, and
pending, coordination.

(7) Modify item 9 on page forty-five
by inserting the word “Gas” so as to read
“Mine ron and resultant coal over 2”
for vertical and horizontal retort gas
plants take classification and prices indi-
cated in price column Number 16.” This
is done to make this item conform to the
heading on page forty-eight.

(8) Add item 14 on page forty-six as
follows:—“The 35’7 x 10 mesh size
(3§ x 0 slack from which the dust has
been partially removed by being blown
through a 10 mesh screen) produced by
the Pittsburgh Coal Company at the
Champion Mine No. 1 cleaning plant,
shall be priced not less than ten cents
per net ton higher than the price ap-
plicable to their size group 12. This
should be noted by entering the reference
mark “&” in the schedule opposite the
letter classification for size group 12.”

This classification and price was in fact
proposed to the District Board and ap-
proved by them but by oversight was
omitted from the schedule as proposed.

(9) Add item 15 on page forty-six:—
“The 1%’ X 10 mesh size (13’ x 0
slack from which the dust has been par-
tially removed by being blown through
g 10 mesh screen) produced by the Pitts-
burgh Coal Company at the Champion
No. 1 cleaning plant, shall be priced not
less than fifteen cents per net ton higher
than the price applicable to their size
group 10.” This should be noted by en-
tering the reference mark “&” in the
schedule opposite the letter classification
for size group 10. .

This classification and price was also
actually proposed to the District Board
and approved by them but by oversight
was omitted from the schedule as
proposed.

(10) Add item 16 on page forty-six
viz:—“Middlings” is any nut coal pro-
duced at the cleaning plants of the
Warden or Banning “1-2 Mines of the
Pittsburgh Coal Company.” “Middlings”
as shipped by the Warden and Banning
#1-2 Mines is coal reclaimed from the
refuse of low gravily washings, and nut
is the only size produced.

- (11) Delete from the Table of Min-
imum Prices, for all size groups, the
prices and classifications now identified
as “K, I, and M.” for the reason the
schedule and the evidence show that the
lowest classification for any mine in any
size group is “J” and hence the Prices
and Classifications named are super-
fluous.

No.6—2

(12) Insert on page forty-nine under
Sub-district No. 3, 8 new sub-heading
entitled “Pittsburgh Seam"” and there-
under list Jamison #20 and South
Union #1 and South Union #2, and
opposite these mines under column
headed ‘Lump and Double Screened
Coal” insert the price $2.15 in each
instance.

This is necessary because the evidence
shows that in the mines named it has
been the practice to screen all the coal.
The slack sizes are shipped for by-prod-
uct use. The larger sizes are of a poorer
quality as compared to the slack slizes
and are sold to the rallroads. The
quality and friable nature of the lump
and double screened coal has forced
them to a competitive plane with the
mine-run coal produced by the base
mines in District No. 2. The evidence
further shows that the District Board
recognizes that there are certain coals
in District No. 2 of lower quality which
are not acceptable for locomotive fuel
use at the same price level as the better
coals, and it is necessary to accord such
coals a differential below the base price
for railroad locomotive fuel. The pro-
posed price on lump and double screened
coal when sold for railroad locomotive
fuel is $2.30, but with the granting of
this relief these sizes of coal from the
named mines will sell at $2.15, which is
the mine run price for the base coals
of this District. The result of this is
that the protests of the Jamison Coal
and Coke Company for their Jamison
#20 mine and of the South Union Coal
Company, South Union #1 and #2 mines
are sustained.

The protest of the Youghiogheny and
Ohio Coal Company for their Osborne
No. 1 and No. 2 mines is denied because
the evidence presented by them in sup-
port of said protest ignores many of the
items used by the District Board in de-
termining the value of coal or its value
with relation to other coals. Thelr in-
sistence that a limited number of their
customers have questioned the propozed
classification of their mines is not sup-
ported by testimony reparding what fac-
tors were considered by them. So also
the evidence of protestant that in the
past it has purchased other coals to sub-
stitute for their own for shipment to cer-
tain Lake customers does nof establich
that these coals were of equivalent value
though they were priced the same. The
request of protestant that certaln slzes
of the coal from its mines be reduced
five cents per ton is not supported by
the evidence and is denied.

The Commission finds that different
standards exist in equating the value of
coals when applied to certain various
uses, such as general commercial appl-
cation, byproduct application, retort
and water-gas application and for rail-
road locomotive fuel use, and that where
the same standards are involved, there
is a difference in the weight given the
individual factors when the coal is to
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be applied to these various specified
uses, and separate and distinet Price
Classifications are necessary in order
that the coals produced in District
No. 2, can retailn their falr competitive
relationships.

The Commission finds that (1) it is
proper to have the size groups as set
forth in the amended schedule; and (2)
the price differentials between size
pgroups and classifications reflect the
relative market value of these coals; and
(3) the price level has been so estab-
lished that the realization from these
prices will approximate as nearly as may
be the welghted average cost of produc-
tHon for Minimum Price Area No. 1. 'The
Commission approves as a basis for coor-
dination the price levels and differentials
between classifications and size groups.

Theze findings result in only one
change of classification and its effect
upon the welghted average realization
for the District Is negligible dowering it
by $0.0005) and does not affect the com-~
puted realization, which is $2.1515.

The Commission therefore finds thab
the District Board for District No. 2, as
directed in Order No. 247 of the Com-
mission, proposed minimum prices free
on board transportation facilities at the
mines for kinds, qualities and sizes of
coal produced within the District and
classification of coal as fo mines and
consuming market areas, and submitted
to the Commission a schedule of such
proposed minimum prices together with
the data upon which the same were
computed including but without limita-
tion, the factors considered in defermin-
ing the price relationships.

The Commiszion further finds that the
minimum prices proposed by the District
Board for District No. 2, as herein modi-
fled, reflzcts as nearly as possible, the
relative market value of the various
kinds, qualities, and sizes of coal pro-
duced within the District, are just and
equitable as between producers within
the District, have due regard to th=
interests of the consuming public, 2nd
do not permit dumping, and that said
minimum prices for any kind, quality,
or size of coal for shipment into any
consuming market area, as herein modi-
fled, are just and equitable bztween pro-
ducers within the District.

The Commission also finds that the
minimum prices proposed by the District
Board for District No. 2, as hereln modi-
fled, yleld a return, per net ton for the
District equal as nearly as may be fo the
welehted average of the total costs, per
net ton, of the tonnage of Minimum
Price Area No. 1, the price area in which
District No. 2 is placed under the Act.

The Commission finds that the sched-
ule of propesed minimum prices, as
amended, and submitted to the Com-
mission by the District Board for District
No. 2, as amended, corrected, modified,
and revised, as herelnbefore set forth,
conforms to Order No. 247 of the Com-
mission and to the requirements of Sec~
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tion 4-II (a) of the Act, and as so
amended, corrected, modified, and re-
vised, said schedule should be and the
same is hereby approved by the Com-
mission to serve as a basis for the co-
ordination provided for in Section 4-II
(b) of the Act. A copy of said schedule,
as amended, corrected, revised and modi-
fied, appears in the appendix for District
No. 2.

APPENDIX FOR DistrRICT NoO. 2

SCHEDULE OF MINIMUM PRICES AS MODIFIED
AND APPROVED TO SERVE AS A BASIS FOR
COORDINATION
Nore—~The prices in this schedule are not

the final prices that will be established on

coal for shipment by Code Members within
this district into consuming markets of this
district. In the ultimate establishment of
the effective minimum prices, pursuant to
subsection (b) of Part II, Section 4 of the

Act, the minimum prices in this schedule

are subject to such increase or decrease re-

spectively, as may be necessary to carry out
the provisions of subsections (&) and (b) of

Part II, Section 4 of the Act.

F. W. McCULLOUGH,
Secretary.
Issued January 4, 1939.

Geographical Description of Consuming
Market Area to Which Prices Apply

The Market Areas to which coal pro-
duced in District No. 2 ordinarily moves
include destinations in the States of:

Connecticut, Delaware, Indiana, Illi-
nois, Towa, Kansas, Kentucky, Maine,
Maryland, Massachusetts, Michigan,
Minnesota, Missouri, Nebraska, New
Hampshire, New Jersey, New York, North
Dakota, Ohio, Pennsylvania, Rhode
Island, South Dakota, Virginia, Vermont,
West Virginia, and Wisconsin; also Dis-
trict of Columbia and Dominion of
Canada.

Size Groups

(Subject to price instructions and excep-
tions.) Coal for all purposes other than
for raflroad locomotive fuel, retort and
water gas plants for the manufacture of
illuminating gas, by-product coke plants
Size Group No. 1.—Lump coal having

bottom size larger than 4’ and double

screened coal with bottom size 4’ and
over and top size 6’’ and over. This size

group includes: 8’/ lump, 6’/ lump, 5

lump, 4%’/ lump, 4’’ X 8’' egg.

Size Group No. 2~Lump coal having
bottom size larger than 3’ but not ex-
ceeding 4’/ and double screened coal with
bottom size 4’ and over and top size not
exceeding 6’’. 'This size group includes:
4’ Jump, 3%’’ lump, 4’’ X 6"’ egg.

Size Group No. 3—Lump coal having
bottom size larger than 2’ but not ex-
ceeding 3’’ and double screened coal with
bottom size 2’/ and over but not exceed-
ing 3’ with top size 5’ and over. This
size group includes: 3’’ lump, 234’/ lump,
2%’ ump, 2%’ lump, 2%’/ lump, 3 X
6” egg’ 3!1 % 5'1 ege, 21/2'1 x 8” egg, 2%1:
X 6’ egg, 2'' X 8’ egg.

Size Group No. 4—Lump coal having
bottom size larger than 1%’’ but not ex-

ceeding 2’/ and double screened coal with
bottom size over 2’/ if top size does not
exceed 5’ also double screened coal with
top size over 5’/ if bottom size does not
exceed 2’’, 'This size group includes:
2" lump, 13%’’ lump, 215’* x 5’ egg, 2%’
x 472" egg, 2" X 67 egg, 135" x 6 ege,
1” x 6" egg, 3%’ x 6’ egeg.

Size Group No. 5—Lump coal having
bottom size of 134’ and under and
double screened coal with top size over
4’” but not exceeding 5’ if bottom size
does not exceed 2’7, also double screened
coal with fop size not exceeding 4’’ and
bottom size 1%’ and larger but under
3’’. This size group includes: 1%’/ lump,
1%’ lump, 1"’ lump, %'’ lump, 34"’
Iump, 5;'' Tump, 215"’ x 4’/ egg, 2%,’’ x 4"’
epg, 2’ X 5’ egg, 2 x 415" egg, 2'' x 4"’
egg, 2’ x 3’ egg, 11" x 4’ egg, 14"’ X
5 egg, 1%’ x 43" ege, 1’ x 5 egg,
%I' x 5'1 egg’ %I' x 5'[ egg.

Size Group No. 6—Double screened
coal with top size over 2’/ but not exceed-
ing 4’’ and bottom size 1%%’’ and under.
This size group includes: 134’ x 4’ egg,
1%”8” x 4;, egg’ 1" X.4” egg’ %u X 4;}
egg, 11"’ x 3’ stove, 115’’ x 214’ stove,
1%’ x 215’ stove, 1%’ x 3"’ stove, 34"’ x
3’/ stove, 1%’’ x 3’ stove, 1’* X 21,’’ stove,
%'’ x 2Y’" stove, 34’ x 3’’ stove, 5§’ X
2%’ stove, 35’ x 2%’ stove.

-Size Group No. 7—Double screened
coal with top size not exceeding 2°’. This
size group includes: 1%4” x2’/, 115’ x 2",
lll, X 2”,“3/111 x 2"’ 3/41’ x 11//2II, ‘3/4/' x
1%11, 5/8" x 1%[', 5/8n x 11/8", 5/8" x 1",
1/2" X 2?', 1/2II X 1'1/2I” 1/2[’ x 1%", ]/2Ii x
1%[’, 1/21I X %II, 3/8" x 2", 3/’8“ x 11/2",
%II X 1%", %II X 1%”, %ll X 2’), %Ii x
11/4[}, 7/8” x lysll’ %ll x 1%", %I’ X 2",
3/8" X 1%”, %II x 1[', %I' X %'l.

Size Group No. 8 —Sfraight Mine Run
(no fines removed, except as provided in
price exceptions), Modified Mine Run
(one or more intermediate sizes re-
moved), and Resultant coals over 2.
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This size group includes: 8’/ resultant,
6’’ resultant, 5 resultant, 4’ resultant,.

Size Group No. 9—Nut and Slack with
top size larger than 1%’/ but not exceed-
ing 2’’. This size group includes: 2"
N&S, 134’ N&S, 1%’ N&S.

Size Group No. 10—~Nut and Slack
with top size larger than 34’’ but not
exceeding 1%4"’. This size group includes
114" N&S, 115"’ N&S, 1/’ N&S, %'’ N&S.

Size Group No. 11.—Slack with top size
larger than 12’/ but not exceeding 34*’.
This size group includes: 34’ slack, %4’
slack.

Size Group No. 12.—Slack with top size
not exceeding 3’’. 'This size group in-
cludes: 14"’ slack, 34’ slack, 14’ slack.

Coal for Retort and Water Gas Plants for
the Manufacture of Illuminating Gas

Size Group No. 13 ~Lump larger than
2’ and egg 2’ x 5’ and over, either top
or bottom size.

Size Group No. 14~13%’' lump and 2/
lump and egg, top size under 5/ and
bottom size 2’ and under.

Size Group No. 15~1%" lump and
under.

Coal for By-product Plants

Size Group No. 16—Mine run, result«
ant mine run, nut-slack and slack coal
unless otherwise indicated.

Identification of Sub-District Numbers
Identification

Sub-District No. 1.—Butler Mercer.
Sub-District No, 2.—~Conemaugh.
Sub-District No. 3.—Connellsville-Bt,
Marion.
Sub-District No. 4~—Greensburg.
Sub-District No. 5.—Latrobe.
Sub-District No. 6 —Ligonier.
Sub-District No. 7—Panhandle-Avella,
Sub-District No. 8~Thick Freeporxt.
Sub-District No. 9.—~Youghiogheny«
Westmoreland.

Alphabetical List of- Code Members Shounng Price Classification by Sizes for All
Uses Except as Noted

Sub- Price classifications and slzo group Nos.
Code member Mine nomo . t(gf:-t Seam or kind
No. 112{3|4|6}{6}7|8|9|10}11]12{13}{14]15]10

Abriozzi Coal COumanaacen. Jamisonville_..... 1| O. Freoport...|Q|Q|Q|Q|G|G|F|F| F| F| e
Aderhold, D. H_____._...__ Pollock. . —_ecan 1| U. Freoport...|G|G|G| Q|G| G| F| F| F| ¥ e
Aiken, H. W, Strain 1 | Kittanning....|G|G|Q|G|Q] Q] F| F| F| ¥ v
Ainsley Coal Co. Geneva 3 | Pittsburgh....|.--<]-<|-<faafaeles|Dfec]es < ",
Ainsley Co., D. L Hops #2 3 | Sewickley- E|E|EIE|C]C|O|B|C|OlC| Of.. .
Ainsley, Robert Vai 3 | Pittsburgh. E|E|E|E| Q| C|O|B|C|O]|C| O «
Alben, Cyrus Alben 1| Freoport......|Q|G|G|Q|Q| Q| F| F|F|F|F|F P
Alden, Dan. oo eeeaee Pete Sterinski..... 1 | Xittanning....|G|G|Q|Q| Q]| Q| F| F| F]| F| F| Fic|«c|es|ca
Allegheny Coal & Coke Co.| Avenue #2...cccn.. 8 | U. Freoport... D e cn]n|an
Al(l;gheny Pittsburgh Coal | Springdale._.._._. 8 { T\ Fresport... ) B ae]an]en

0.
Allison Valley Coal Co____ Allison Valley.__.. 7 | Pittsburgh....|D|{D|D|D|D|D|G|E|H Q|G| O«elea]cn|ea
Allman, William O...__.._] Crescent #1......._ 9 | Pittsburgh._..|D{D{D|D|D{D|Q| E|GI Q1G] GQ]..
Alsippi & Chioldiooeaoo—__. Hicks Hill ... 2 | U. Freeport...| F| F{ F{ F| F|D|D|E|E|E|E|E]..
American Coal Co Presto. 7 | Pittsburgh....|AlAJA|A|C|C| F|D|EE| F| E|..
AxéleriwnZinc& Chemical | Langeloth.oneac-.- 7 | Pittsburgh....} FIF| F|F{F| FiHU| F|E[H{H]..|..

0.
Anderson Bros.oocoeoooo——. Anderson..e.oo-_. 9 | Pittsburgh_._.| F ¥ F| F|DID|EID|E|E{E| El..
Andish, Roddy o cccemeeuce Flennigan eeeeea.. 3 | Waynesburg. {E{E|E|E|0|C}0}B|0]|0i0|C
Andreolli & Co., Angelo.....| EXPOrta.oommmomur 7 | Pitisburgh.___{ F| F| F| F| F| |6l FlR|0{0|O
A%dres John  (Andres | Pobolski_..cean-..] 1] U, Freoport...|Q|Q|G{ Q|G| G F| F| F| F} F| Flas|aa]calaa

r0S.).
Andrico Coal Co.. - Nggv Alexandria 5 | Pittsburgh....|F|F|F F QIO|DIF|F| F| Fl Flae]aa]|aa]aa
Ankrom Bros Ankrom...........| 3| Waynesburg..|E|E|E|E|0|0|0|BlO|0|0)O
Ankrom, Ed Ankrom. 3 | Waynesburg..|D|DID|D|{D|D|G|E|Q(G|Q]Q «
Arbosucf:os, John Fort Pitt 7 | Pittsburgh AJAJA|AICIOIFIDIE|E| FIE e
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FEDERAL REGISTER, Wednesday, January 11, 1939

Alphabetical List of Code MMembers Showing Price Classification Uy Sizes for Al
Uses Ezcept as Noted—Continued

Sub- Prico clacsificatlons and slzs group Nes.
Code member MMine name g‘ii-t Seam cor kind

No. 12345678919"1"1’?!14!“0
Walker, Harry D ccoeeeee Pittsburgh....|D|D|D|DIDIDIGIE|G|GIG|G
‘Walker'and Woodhall____ U. Freeport...| ¥} FIF{ FIFIDIDIBIEIEIE B
Wall, John J. U. Kitt_._... |G{G]|G|G{GG|E{ F{F{F{ k| F,
Wardman, William Kittannin-... |G|G|{G|G]|G{G; F{F|F(Fi ¥ F|..]..]--}--

arman, F. Cuooeeeeeen] Pittsburgh....|E|EJEJEIC{CICiB|CiC|C]C]..}..]..1.-

Warren & Large .o ocooee- Pittsburgh....|D|D|D|DID{D, G| E|G|G| G, G -
Washmgton(}as Co3al Co._.] Washington F|FIE{FDIDIEID|IEIEIEIEL.). L.
WashmvtonGasCoalCorp- L2 S Pittsburgh CICICICICICIFIE i ELE L. 1..)..)..]..
Watkins, Elizabeth_ ... Watkins. .o oo Pittsburgh....] F| F|E} E{DIDIE DIE{Ei DI ELL...}..)..
Wezkland Coel Co Prospect. Pittsburg E{E|EIE|C|C|CIBICIC,C Cl.]|.{..].«
Weaver, Duncan Gray. Pittsburg DIDIDIDIDIDIGIE{G|{G,6GQ e
“Weeder, Frank. Weeder, NO. 6ucenen----{G|G|G{QIQ|G| F{ F| F{ F{ E{ E|
Weigle, L. 8 Weigle Brookville....|G|G]G]G]G|G} ¥| F| F| Fi{ F| ki .
Weirtonr Coal Co. Isabella Pittsburgh JEO IO Y O ) ¢ 1 IO O 3]
Weis Coal CO_—ommovmmeanel] “eh Brothers...__ U. Freepert.... | F| F| F F{DID EiElL
Weise, Paul H Torris Pittsburgh....|B|B|B|C|CIE|..|E}.. |G| .. .
Weise, Paul H Pmev Forkeeaen.- Pittsburgh....|C|CIC({C{BIBI F|E| F| F( X -
Welling Coal Co, ey, U. Frocport...}G)G|G] GGG} F{ Fi I FI F e P
‘Westmoreland Brick Co...] Westmoreland. ... Pittsburgh eelofael--I BL L Aol e ]S e L
Westmoreland Coal Co-...| Adams.. Pittsburgh.... EIC D ciL
‘Westmoreland Coal Co-.._| Pittsburgh E{Cl..|.-|BID clL
Westmoreland Coal Co-.._. Pittsburgh E|C]..|..|BID, ..|ClE
Westmoreland Coal Co_..__} Hu n (W).. Pittsburgh .| BJATATALATAIAL JALALAIBIG)
Westmoreland Coal Co-.... Hutchmson (R)_.- Pltts'burgh--.. D|DID|PjC|C|CIBBIBl..|AIAIB{BID
Westmoreland Coal Co-._.| Mazee Pittshurgh EICj--l.-{B]C|C|..]..]..1L.IBID
Westmoreland Coal Co_...| 3feCuallough. Pittsburph....|DID{D{D|{C|C: D|D}..|B|C|C|C|E
Westmoreland Mining Co..| Graff £ Pittsburgh....| F{ F{ ¥| F|G]G{..| F) F|. |..]..}- .
‘Westmoreland Mining Co__| Rozring Run U. Freeport.. JR O O R 8 R ) g Loy (S
Westmoreland Mining Co__ RoaringRun (P).. T. Frecport...)..].. JELLJEIEIEIEILCID,
Westmoreland Mining Co...| Watson............ U, Freeport... Y PO RO SO W 1 R UL P OO A e O O
'Wgst Point Marion Ceal Walnut BHill____. Pittsburgh.... E
Wheeler, Allen R_._......| Wheeler £l ..__._. [ S N
Wheeler, Allen R____ g_ﬁeeler#l. walnalse]e=
‘Wheeling & Sons, C. T._..

Wheeling & Sons, C. T

White Ash Coal Company..
White, Fred W

eclin;
Wheeling & Sons, C. T_-__ ~Q“‘I
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E\E!EIE|EIE
G|G|G|G|G| F[ | F b3
G{G|G{G|GI F(F| | F|
G{G|G{G|GiF|F|F F
G{G|GIG|{Q| | F(F, E
G|{G|G|G|G|F{F(F, F
G|G|G|G|G]F|F|F) F
G|G|G{G|G| F{F| F F
G{GQ|G|G|G| F| F(F F
Whyel Coke Co. i EJEIEICIC{C]B|C Ci. -
Whyel, Geo. W, Pittsburgh....|EJ|E{E|E|{C|C|C|B|C Cl..
Wigton, C. Ce oo U. Mpurt--- E|EIE{DIDID|CIC Clealrafsafau
Wike & Christian____.___ -------|G|G|G|G]|G| G| F| F| F F .
Wike, F. B. T\'llf anning. G|G|GIG|GIFIF| T 3 [ N N
Wilkinson, P,ttsburgh--_- DIDID|DID|G|L|G Gl ..
Williams Brothers. o —ae--. P ltsburg ..--|EIE/E{E{C]C|C|B}C Cl.h. ..
Williams & Connor._......| Pittsburgh....| E{E]E{E|C|C|C]BiC, C
‘Williams Coal Co. Redstons . F{F|FIQIG|G| FiG i,
‘Wilson & Sons, J. T Pi tmhurﬂh.... E{E|L|C|C|C|BIC ¢
Wilson Gas Coal Co P ushuzgh-.-. E{E{E{C{C|CiBjC s
ilson, H. F. Pittsburgh FIF{E(D;D|LIDJE L
‘Wilson. 3. C. 8 Pittsburgh. FIF|FIDIDIEID]L L
leson, Jobn oo . Pi mburbh E|E{E|C]|C|C]B]C C
Wi eonRetxactcnes, Inc..—| Red Hill £2 No, PR VR R O R S R
Wineland, Frank No--._.. . thtsburgh FIF|EIF|G]IG]D] EI R E L} )
‘Wineland, S. B Wineland Pittsburgh_...| F{ F| F{ F{GIGID| F| F{ F| F| E -
VWisen, Gust Marts Pittsburgh F|F{FIF|G|GIDIEIEILIEIE
‘Wolstoneroft, Harry 0--___ Wolstoncroft-.__.— Pittshurgh....|D{DIDIDID|DIQ|EIGIG,GiG]..h. .. .
Woodward Coal Co_——____ Wo Pittsburgh F|{F{F{FIDID|EDIEICILELL.LL..
Wright, DaWs0D . v oo e Pittsburgh....|D|D|D|D|D|D}{G| LiGIGIG{G
‘Wyant & Sons, W. B U. | F|F{F| F{F|D|D|E| E|E|E E
Y
Yatas, _Jos. & Collins, | Yates.eooe——eacoe| 9 | Pittsburgh..__| F|F|F{F{D|D|E|D|L|{E|L|E1..|.
Yawmak Dan Yawezak 7 | Pittsburgh.___| F| F{ F| F|G]G|{G| F!G{G|G
Yoho & Sons, E. T, Yoho 1| M. Kitt.o..oo. G|GIG|G|GIG| Ei R F(F{E| T
Yough. & Ohxo Coal Co.__.{| Charleroi..._.___. 9| Pi ttsbumh Dic)ciclBic]ciC .
Yough. & Ohio Coal Co___.| Enterprise___._...] 7| Pittsburgh_.__[CiC|C|CIC|CIF LI EIF{F{. 1..1..0..1..
Yough. & Ohio Coal Co.___| Osborne #1-2 9 | pitt burgh D|D{D|D|C]|C|C|B|B|B; Bl Al B|B|B'(%)
Yough. & Ohio Coal Co....| Osborne £1-2. 9 | Pittsburgh wulnafenleod-ate L) L LD
Yonghiogheny Gas Coal Co.| 9 | Pittshurgh..__{ F} F] F{ F{D|DIE{DJE{E{EIL]. .
Young Coal Co 1] DL Eitt.......|G{GIGIG|G| O] F E{F| F| F{ I
Young Coal Co., Tha_..___ 7 | Pittsburgh....iD|D{D|D{DID}G) LG GGG
Young, George A 2 Plttsburh.--- FIFFiFFIDIDIC{EIEI BB ]..]..{--
Young, W.J.& RoyS....— 1] L.Kitt E|E|EIE|DID|DIC|CICIC|C
Younkin, Harry. 3 thtsbuxgh_--.EEEECCCBCCCC“.,...
Z
Zaher, John A 3 Pittburgh....EEEEcC‘CB(‘(‘C(‘.. R N
Zak, Joseph 1 annin,g -|G|QIGIGIG|GI F| FIF(F|FiEi.J..]..}..
Zellérino Coal Co., James... 1 EIE|E|EID|D|DB|C|CICcICic). . ]-.}.-
Zelmore, Fred B 3 FIF F[FIDIDIEIDILIEILIER..L..]- L.
Zendron Brotbers. 1 G|G|GIGIG|G| FIF{FIF{FiFf..]..)..]..
Zenith Coal Co 1 E{E|EIEID|..|..1CICICITI. .{..]-.]..]--
Ziccardi & Walters.....__. 1 Q|G|GIG|GIG| FI F{ E| F{F{ E{..].}-].-
Zimmerman Bros. (Albert). 3 E{EIEJE]C|C|C|B|C|CIC|C
Zimmerman Bros. (W. A.). 1 G|G|G|GIG{Q] ¥ F|FE| FI T
Zippay, George 9 E|E|EIE|C{CICIBIC|CICIC
Zufall, Amos. 3 0...-----| F| F| F( FID{D{E|DILIXE|E
Zward, Martin C. 3 | Pittsburgh....|E|E|E|E|C|C|C]BIC]C|C|C

SubJect to pnce exceptions and instructions.
from this mine take price

1 “Middlings”
classification ¥.
2 8ee items 14 and 15.

32’ and under nut slack takes price classifi-

cation B.

$AS,

55" and under nut slack takes price clacsif-
catlon D.

5,

133

Price Instructions and Exceptions ‘

1, The schedule of prices shown herain
applies . o. b. transportation facilities
at mines on all cozal produced by Code
membars in District No. 2.

2. All prices are subject to the Market-
ing Rules and Regulations issued by the
National Bituminous Coal Commission.

3. All slze designations herein are for
round hole screens except when other-
wise designated. When other types of
cereens are used the District Board, sub-
ject to the approval of the Coal Commis-
clon, shall determine the actuszl size
designation of the coal so prepared.

4, In the gale of coal to destination
points outside the boundary of the
United States, pricss stipulated herein
are for payment in U. S. Funds.

5. All Prices herein are In cents per
net ton of 2,000 pounds {. o. b. transpor-
tation facllities at the mines unless other-
wise designated.

6. When coalis subjected to any chem-~
ical, ofl or wazxing process, such coal shall
take price 10¢ hirher than the price indi-
cated for coal not subject to such treat-
ment.,

1. Crushed Ceoal—Crushing of coal is
permitted at any mine with the under-
standing that the size and quality of
the coal after crushing and as loaded
into transportation facilities shall deter-
mine the price te be charged for such
crushed coal. Prices herein for size
groups 1 to 12 inclusive apply only to the
designated sizes as produced through the
sereening of mine run coal, no portion
of which has been subjected to crushing.
Upon vritten application filed by Coda
Members with the District Board, ac-
companied by sufficient information fo
enable the Board fo determine the qual-
ity and proper size designation of any
conl produced througsh crushing, the
Board will propose a classification and
price for the size and grade of coal so
preduced. This rule does not apply to
size grouns Nos. 13, 14, 15, and 16.

8. River, Ex-River, Lake Cargo, Vessel
Fuel, Tidewater Bunker and Railroad
Powerhouse Fuel will be the same as all
other commercial prices. -

9. Mine Run and resultant coal over
2" for vertical and horizontal retort gas
plants tzke classifications and prices in-
dicated in price column #16.

10. Straight mine run coal priced and
classifled under size grouping #8 con-
talninr' more than 459 of 34’ minus

slaclt may be modified by removing that
portion of 35’/ slack in excess of 45%.

11, Where coals of different price
classifications from cne or several mines
are mized at or bzfore loadinz into
trancportation facllities for shipmsant,
the minimum price applying to the en-
tire resultant mixture shall bz the price
established for that coal included in the
mixture which carries the highest price
classification. This shall not preclude
ceregning and reassembling when normal
size consists and screen tolerances are
maintained.
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12. Wilson, McCullough, Export #1
& 2, Adams and Biddle Mines in Sub-
District No. 9, in size groupings Nos. 5
and 6 take D classification when coal
is sold for metallurgical application.
Champion #1 Mine in Sub-District No. 7
in size grouping Nos. 5 and 6 takes B
classification when coal is sold for metal-
lurgical application. .

13. Price classifications of mines bear-
ing reference “W” apply to coal me-
chanically cleaned in~whole or-in part.
Price classifications of mines bearing
reference “R” apply to coal no part of
which is mechanically cleaned.

14. The 33’’ by 10 mesh size (33"'x0
. Slack, from which the dust has been par-
tially removed by being blown through
& 10 mesh screen) produced by the

Pittsburgh Coal Company at the Cham-
pion No. 1 cleaning planf, shall be
priced not less than 10¢ per net ton
higher than the price applicable to their
size group 12.

15, The 11’/ by 10 mesh size (1%”
X 0 Slack from which the dust has been
partially removed by being blown
through a-10 mesh screen) produced by
the Pitisburgh Coal Company at the
Champion No. 1 cleaning plant shall be
priced not less than 15¢ per net ton
higher than the price applicable to their
size group 10.

16. Middlings is any nut coal produced
at the cleaning plants of the Warden
or Banning #1-2 mines.of the Pitts-

burgh Coal Company. .

Minimum Prices in Cenls per Ton of 2,000 Lbs., F. O. B. Cars at Mines for All
Uses Except Retort and Water Gas, By~product and Railroad Locomotive Fuel

. Size groups
Price index -
1 2 3 4 5 | 8 7 8 9 |10 ] 11} 12
A o851 275 265] 255 245 | 240 235 235| 210 200( 190 180
B 280 | 2701 260| 250 220| 235| 230 | 230| 205( 195| 185 175
C 25| 265 255 45| 235 230) 225 225] 200 180 | 180 170
D 20] 260 ] 250 | 240 | 30| 225| 220 220| 195{ 185) 175| 165
E 251 255 | 245 | 235 225| 220| 215| 215 | 190 | 180 | 270 | 160
F 20| 250 240) 230| 220| 215| 210 210] 1851 175} 165| 165
[¢) U 255 | 245 2351 225| 215 210] 205| 205] 180| 170 | 160 | 150
" 250 | 240 20| 220} 210 205| 200] 2001 175 165 155 | 145
J 245 | 235| 225 215| 205 200 195 195} 170 | 160 | 150 140
Subject to exceptions and instructions.
Minimum Prices in Cents per Ton of 8UB DISTRICT NO.5
2,000 Pounds F. O. B._Mines for Coal P
% 7. sizes
for Vertical and Horizonlal Relort Gas other then | Lump and
Plants and Water Gas Plants for the lumpand | double
Manufacture of Ilumingting Gas in . ouble | screcned
Price Columns 13, 14, and 15 . cosl® .
Coal for By-Product Coke Plants, Price ’
T - & Atlantie#2 oo $2.10 2. 25
Column 16 Saxman#2.. oo C 2.10 sz. 25
Seger #1 ‘ 2.10 2.25
- Superior #2. o eevamaaeee 2.10 2.25
Price columns Graff #1 & §2. 2.10 2.25
- Exception #£2.—~All mines producing in the Sewickle:
13 1 15 16 |seam in Subdistrict No. 3 gnd the Redstone seam hs;
Subdistrict No. 9, as follows: ,
A 20| 235 225 220| SUBDISTRICT NO.3—SEWICKLEY SEAM
B eeeeeom| 235 230 220 215 —
Ormmmmemeeee| B0 35| US) B0 Solitey £ & 2 $2.05 $2.20
B 200 Provin 2.05 2
Sandy Run 2.05 2.20
G.B : 2.05 2.20
Trwin fll o . - 2.05 2.20
Ezceptions Maple-Sterling #1_ oo . 2,05 2.20

*A classification 2’ Lump in Price column
#14 takes B classification price.

Price classifications for mines marked with
* in price Grouping No. 16 apply to specially
sized and prepared coal for by-product use.

Minimum Prices per Ton of 2,000 Pounds
F. O. B. Mines for Railroad Locomo-
tive Fuel

All slzes
other than | Lump and
lump and double
double | screcned
screened coal
coal*
All mines except as noted.—...-_] $2.15 $2.30

Exception #1.—All mines in Subdistrict No. 5 as fol-
ows:

SUB-DISTRIOT NO. 9—~REDSTONE SEAM

2.05 2.20

Adamsburg.

NEx70eption #3.—The following mine in Sub-District
0. 7.
SUB-DISTRIOT NO. 7

JFlorence. 2.05 2.20

Exception #4.—The following mines in the Pittsburgh
Seam of S8ub-District #3.

SUB-DISTRIOT NO. 3—PITTSBURGH SEAM

Jamison #20 215
South Union #1 215
South Union #2 2.15

NoTE.—Straight mine run coal containing more than
339 of 34 minus slack may be modified by removing
that portion of 34"/ minus slack in excess of 33%.
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Mmvmmont Price AREA No, 1—~DiIsTRICT
No. 4

PROPOSED MINIMUM PRICES

Pursuant to Order No. 247 of the Come
mission, the District Board for Distriet
No. 4 had prepared by its Price and
Classification Committee a schedule of
proposed minimum prices, f. 0. b. trang-
portation facilities at the mines, for
kinds, qualities and sizes of coal pro-
duced in sald District by code members,
and'such classification of coal and price
variations as to mines, consuming mar-
ket areas, values as to uses and seasonal
demands as deemed proper and within
the authority conferred by the Act.

At g meeting of the District Board on
August 19, 1938, the price and olassi-
fication schedule as proposed by the
Classification Committee was consldered,
Such schedule was introduced in ovi-
dence herein as Exhibit No., 450, On
August 22, 1938, coples of such schedule
were forwarded by the District Board
to all code members within the District,
In the letter of transmittal accompany«
ing the schedule, code members were:
advised that protests might be filed with
the District Board on or before August
29, 1938, and that any party flling pro-
test might appear before the Board on
August 30, 1938, for hearing.

Sixty-seven protests were filed with the
District Board by producers within the
Distriet, of which number, after consid-
eration at an adjourned meeting held
August 30 and 31, 1938, thirteen protests
were granted in whole, eight in part, and
the balance denied.

At an executive session of the District
Board on September 6, 1938, & revised
schedule of proposed minimum prices,
incorporating changes, inter alla, made
as a result of the protests granted in
whole or in part, was adopted and coples
of such schedule were submitted to the
Commission, to all District Boards, and
to all code members in District No, 4.
This proposed schedule was introduced
in evidence herein as Exhibit No. 431.

Testimony in support of the minimum
prices proposed by District Board No. 4

2| was adduced by two expert witnesses, tho

Chairman of the District Board and the
Chairman of the Classification and Price
Committee, both of whom are thoroughly
familiar with the marketing and distri-
bution of coals in District No. 4. It ap-
pears from the record that all of the
members of the Classification and Price
Committee and of the District Boaxd,
with the exception of the Inbor member,
are thoroughly versed with the market«
ing of Ohio coals and are conversant
with their characteristics and general
acceptability by the consuming public.
At the time that the District Board
adopted the proposed schedule of mini«
mum prices there was before it, for con-
sideration, information as to the analyses
of District No. 4 coals and the distribu-
tion of such coals. In addition to those
analyses furnished by code members In
compliance with Commission’s Oxder No.
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234, analyses from other sources were
also available. The available analyses
are embodied in tabulations received in
evidence herein as Exhibits Nos. 438,
438-A, 439, and 439-A.

As to coals produced in District No. 4,
those coals included in Size Groups 1 to
7, both inclusive, - were classified and
priced by the District Board primarily on
their marketability, general acceptability
by the consuming public, and physical
characteristics. Analyses were regarded
as g predominant factor by the District
Board when coals produced in the slack
‘sizes in Size Groups 9, 10, and 11 were
classified and priced.

In the State of Ohio there are eight
Origin Mine Groups, some of which may
contain more than one seam of coal. On
page 2, amended, of the Proposed Price
Schedule, introduced in evidence herein
as Exhibit No. 432, such Origin Mine
Groups are described as follows:

Origin Mine Group No. 1, Easlern
Ohio—Belmont County; Harrison
County (except the Apex Mine and ex-
cept Monroe, Franklin, Washington and
Freeport Townships); and Jefferson
County (except the mnorthern part
thereof, to-wit: Brush Creek, Saline,
Ross, Knox and Springfield Townships).

Origin Mine Group No. 2, Cambridge.—

Guernsey County (except Wheeling,
Monroe, Washington, Knox, Liberty, Jef-
ferson, Adams and Westland Town-
ships) ; Noble County; and Washington
County.
' Origin Mine Group No. 3, Bergholz—
The northern part of Jefferson County,
to-wit: Brush Creek, Saline, Ross, Knox
and Springfield Townships; also the
Apex Mine in Harrison County.

Origin Mine Group No. 4, Middle—
Carroll, Columbiana, Coshocton, Holmes,
Mahoning, Medina, Stark, Summit, Tus-
carawas, Portage, Wayne and Trumbull
Counties; also Monroe, Franklin, Wash:
ington and Freeport Townships in Harri-
son County; and Wheeling, Monroe,
Washington, Liiberty and Jefierson
Townships in Guernsey County.

Oriyin Mine Group No. 5, Hocking.—
Athens and Hocking Counties; that part
of Perry County south of McCuneville in
Salt Lick Township and Rendville in
AMonroe ‘Township; and that part of
Brown Township in Vinton County on
and north of the line of the B. & O. Rail-~
road.

Origin Mine Group No. 6, Crooks-
pille—~—Muskingum and Morgan Coun-~
ties; that part of Perry County north of
McCuneville and Rendville; and Knox,
Adams and Westland Townships in
Guernsey County.

Origin Mine Group No. 7, Jaclson.—
Jackson, Lawrence and Scioto Counties;
.Vinton County (exclusive of that part of
;Brown Township on and north of the
B. & 0. Railroad) and Huntington Town-
ship in Gallia County.

Origin Mine Group No. 8, Pomeroy.—
Meigs County; and Gallia County exclu-
sive of Huntington Township. .

Coal from Origin Mine Group No. 1 is
primarily of the Pittsburgh No. 8 seam
although some No. 5 and No. 7 seam coal
is to be found in the subdistrict, gener-
ally in Belmont, Harrison and Jefferson
Counties. The Apex Mine referred to is
included in Origin Mine Group No. 3
inasmuch as it ships on the Bergholz
freight rate.

Origin Mine Group No. 2 comprises the
Cambridge or No. 7 seam, although some
No. 6 seam coal is to be found in Guern-
sey, Noble, and Washington Countles,
Some Guernsey County mines operate in
seams which are groupad in the Diiddle
and Crooksville subdistricts.

In Origin Mine Group No. 3, generally
referred to as the Bergholz subdistrict,
are found coals of No. 5, No. 6, and No. 8
seams in the northern townships of Jef-
ferson County.

The principal seam mined in Origin
Mine Group No. 4 is the No. 6 seam, al-
though there are other mines operating
in seams Nos. 4, 5, and 7. In addition
there are also some truck mines operat-
ing in seam No. 1.

In Origin Mine Group No. 5§ the prin-
cipal seam mined is No. 6 or the thick
vein Hocking seam. There are also some
mines operated in seam No. 7 and seam
No. 8-A.

Origin Mine Group No. 6, known as
the Crooksville subdistrict, operates in
that part of seam No. 6 generally re-
ferred to as the thin veln Hocking.
While in general the thin vein Hecking
js similar to the thick vein Hocking of
Group No. 5, it is thinner coal made up
of the lower bench of the No. 6 scam.

‘The mines in Origin Mine Group INo.
7, known as the Jackson subdistrict, op-
erate in seams Nos. 1, 2, and 7.

Origin Mine Group No. 8, known as
the Pomeroy subdistrict, operates in
seams Nos. § and 8-A.

In no great producing fields are there
to be found more uniform seams of coal
than those mined in the Origin Mine
Groups in District No, 4. Coals produced
from the various seams of coals in Ohio
are in direct competition with each other.

The Pittsburgh No. 8 seam probably
has the greatest degree of uniformity of
any seam coal in the United States, not
only as to thickness and general strue-
ture of the seam but also as to general
mining conditions and seam analyses.

‘The District Board has revised its pro-
posed schedule of minimum prices, in-
cluded in evidence herein as Exhibit No.
431, by the introduction into evidence of
Exhibit No. 440, which lsts the markets
for District No. 4 coals. The markets
are listed in the order of their impor-
tance, as follows:

Ohio, Michigan, Indiana, Pennsyl-
vania, New York, Tlinois, West Virginia,
Towa, Wisconsin, Minnesota, North Da-
kofa, South Dakota, ILake Ports, and
Canada.

As indicated on page 3 of the schedule
of proposed prices, there are eleven size
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rroups which include all sizes of coal
shipped from Ohio mines. In order to
clarify Item 8 and the note appearing on
page 3, a revised page 3 has been pro-
posed and introduced in evidence herein
as Exhibit No. 435.

Coals in Size Groups Nos. 1 to 4 are
primarily used for domestic purposss.
Structure, rather than analysis thereof,
is the predominant factor in their classi-
fication, friability being practically the
controlling factor in the classification of
coals iIn Sizz Groups Nos. 1, 2, and 3.
The District Board priced Size Group 2,
4’* lump, as a base coal, and it priced
Size 3, 2’’ lump, 203 under Size Group 2.
‘The Board priced coals in Size Group 4
10¢ under the Size Group 3 coals.

Size Groups Nos. 5 and € are what is
known as prepared steam sizes, being
primarily 1%4* lump and 4’ x 114" egz.
11%*’ lump, Size Group 5, is comparable
to 4’ x 2" erg, Size Group 4, and is
glven the same price, while 4 x 133"
cgr, Size Group 6, Is priced 10# lower
than Size Group 5.

Size Group No. 7, double-screened nuf
or stoker coal, with the top size of 2°” or
less, has been priced 10¢ under the price
for mine-run coals, Size Group 8.

Size Group No. 8 includes all resultants
above 2! top size; medified mine-run
with no fines removed; and mine-run
crushed to any size. .

Size Group No. 9 comprises 2" nut
and slack, no fines to be removed; Siz2
Group No. 10 comprisss slack with top
size not exceeding 11%*’, no fines fo be
removed; and Size Group No. 11 com-~
prises slack with top sizz not exceeding
3%’’, no fines to b2 removed.

The District Board classified coals pro-
duced in District I¥o. 4 in ten quality
groups desienated by letters of the al-
phabet as D, B, K, M, N, 0, Q. R, T,
and U.

The coals of the Pitisburgh No. 8 seam,
found in Origin 2Mine Group No. 1, are
used as a quality base coal for the classi-
fication of the coals produced in this
District for the reasons that more coal
of this kind than any other are produced
in Ohio, and these particular coals are
probably more comparable than any
other Ohio coal with the base coals of
those districts competing with District
No. 4 In the markets. Nearly sizty per-
cent of the coal produced in Ohio is No.
8 seam from Origin Mine Group No. 1.

A tabulation correcting Exhibit No.
431, the schedule of proposed minimum
prices, with reference to certain mines,
was received in evidence herein as Ex-
hibit No. 431-A.

The fotal production of rail-connectzd
mines jn District No. 4, the State of Ohio,
in the calendar year 1937 was 20,791,512
net tons. This fizure does not include
waron or truck coal except 935,018 net
tons shipped by truck from such rail-
connected mines.

Such tonnage broken down by seams
and orlgin mine groups, as well as by
individual mines, is shown in a tabula-
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tion included in evidence herein as Ex-
hibit No. 433.

The tonnage mined during the same
period by code member truck mines
amounted to 3,123,083 net tons. Such
tonnage divided as to origin mine groups
is shown in Exhibit No. 434 included in
evidence herein.

A tabulation entitled “Statement of
Tonnage Bach Size, Reported by Rail-
Connected Producers on Form D-1 for
the Calendar Year 1937, Grouped Ac-
cording to Size Groups Proposed by the
Board” was introduced in evidence herein
as Exhibit No, 437. The total distribu-
tion tonnage appearing in this tabulation
is 21,250,405 net tons as compared to the
total production tonnage of 21,446,593.
The slight discrepancies existing between
the distribution and the production fig-
ures in Exhibits Nos, 433, 434, and 437
were due to the fact that some of the
tonnages produced were used at the mines
and some held as inventory.

The proposed schedule of minimum
prices as submitted to the Commission,
and as received in evidence herein as Ex-
hibit No. 431, contains on page 2 a de-
scription of the Origin Mine Groups in
the District; on page 3, a description of
the size groups produced within the Dis-
trict; on page 4, a description of the con-
suming market areas to which prices set
forth in the schedule apply; on page 5,
price instructions and exceptions; on page
6, the prices in cents per net ton of 2000
pounds for the different qualities of the
various sized groups; on page 7, the prices
applicable to railroad locomotive fuel;
and the remainder of the schedule is
taken up by an alphabetical list of all
code members, showing the name of mine,
Origin Mine Group, type, method of
transportation, and price classifications
and size group numbers for coals pro-
duced by the code members within Dis-
trict No. 4. As heretofore noted, the Dis-
trict Board has recommended that
amended and revised pages be substituted
for those originally included in the
schedule.

A statement of expected realization
based upon the 1937 production of Dis-
trict No. 4, applying the prices as pro-
posed in the price schedule, was submit-
ted in evidence herein as Exhibit No.
441. This tabulation shows that on the
production of 21,446,593 net tons the
welghted average realization per ton on
the basis of the proposed prices is
$2.0047. A horizontal increase of 15¢
per net ton would more nearly reach the
figure of $2.157 determined by the Com-
mission gs the weighted average cost of
production in Minimum Price Ares No.
1. Such an increase would in no way
affect the price relationship proposed by
the District Board for the various coals
produced within the District.

A single price into all markets has
been proposed for each size and quality
of coal.

'The Commission, after due considera-~
tion of the record in this cause, finds
that the schedule of proposed prices, as

submitted to the Commission by the Dis-
trict Board for District No. 4, should be,
and is, corrected and revised as follows:

I. Page 2—Delete entire page and in-
sert in place thereof the new page re-
ceived in evidence herein as Exhibit No.
432, as hereinbefore set out in hac verba.

II. Page 3.—Delete entire page and in-
sert in place thereof Page 3 Corrected,
received in evidence herein as Exhibit
No. 435, reading as follows:

Size Groups

Size 1.—Block or lump over 4 inches.
Chunks with bottom size over 4 inches.

Size 2—Block or lump over 2 inches
to 4 inches inclusive. Chunks with bot-
tom size over 2 inches to 4 inches in-
clusive. .

Size 3—2'’ Iump. Egg with bottom
size 2 inches and top size over 4 inches.

Size 4—FEgg with bottom size 2 inches
and top size 4 inches and under.

Size 5—Iump coal with bottom size
1% inches or less.

Size 6—Egg coal with bottom size 1%
inches or less and top size 4 inches or
less.

Size 7—~Nut or stoker coal. Double
screen coal, top size 2 inches or under.

Size 8~Mine Run, including all re-
sultants above 2 inches top size. Modi-
fied mine run, no fines removed. Mine
Run crushed to any size.

Size 9—~Nut and slack with top size
not exceeding 2 inches, no fines to be
removed.

Size 10.—Slack with top size not ex-
ceeding 1% inches, no fines to be re-
moved.

Size 11—Slack with fop size not ex-
ceeding 34 inches, no fines to be re-
moved.

When any size of coal is sold, in
which the maximum top or bottom sizes
exceeds the sizes scheduled above, then
such coal must be included in the next
higher size group of the same grade
and shall take the price of that size
group, except as provided for on page 5.

III. Page 4-—Delete entire page and
insert in place thereof Page 4 Corrected,
received in evidence herein as Exhibif
No. 440, as hereinbefore set out in hac
verba.

IV. Page 5.—Delete Exception 3, in-
serting in place thereof the following
statement: :

“All size designations herein are for
round hole screens, or their equivalent,
except when otherwise designated.
When other types of screens are used,
the District Board, subject to the ap-
proval of the Commission, shall deter-
mine the actual size desighation of the
coal so prepared.”

V. Page 5~Delete Exception 4, which
reads as follows:

“Where the size shipped is all washed,
the price shall be 10¢ higher than raw
coal for the same size.”

Insert in place thereof:

“Where the size shipped is all washed
or mechanically cleaned other than by
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washing process, the price shall be 10¢
higher than raw coal for the same size”

VI. Page 5~Delete Exception 5, which
reads as follows:

“Where the size shipped is partially
washed, the price shall be the same ag
raw coal; except on prepared sizes thoe
price shall be 5¢ higher than on raw coal
for the same size.”

Insert in place thereof:

“Where the size shipped is partially
washed or partially mechanically cleaned,
other than by washing process, the price
shall be the same as raw coal; except
on double screened sizes, the price shall
be 5¢ higher than on raw coal for the
same size.”

VL. Page 5.—Delete Exception 6,
which reads as follows:

“On partially washed Nut and Slack
or Slack coal from Powhatan Mine, Clag-
sification ‘M’ shall apply.”

Insert in place thereof:

“On partially washed or partially
cleaned other than by washing process,
Nut and Slack or Slack from Powhatan
Mine, Classification ‘M’ shall apply.”

VII. Page 5—Delete Exception 7,
which reads as follows:

.“Partially washed 14’ Lump coal shall
take the same price as Raw 2’/ Lump."

Insert in place thereof:

“Partially washed or partially mechan-
ically cleaned, other than by washing
process, 1%2” Lump coal shall take the
same price as Raw 2’/ Lump.”

IX: Page 5.—~Delete Exception 8, which
reads as follows:

“All washed 4’' x 112"’ Egg coal shall
take the same price as 4’ x 2’/ raw Egg
coal.”

Insert in place thereof:

“All washed or mechanically cleaned,
other than by washing process, 4’ x 134"’
Egg coal shall take the same price as
4’ x 2" raw Egg coal.”

X. Page 5—Delete Exception 9, which
reads as follows:

“1% x 28 Mesh all washed shall take
15¢ higher than the raw 2 Nut and
Slack price.”

Insert in place thereof:

“115 x 28 Mesh all washed or mechani-
cally cleaned, other than by washing
process, shall take 15¢ higher than the
raw 2’ Nut and Slack price.”

XI. Page 5.—Delete XException 10,
which reads as$ follows:

“Coal chemically treated 10¢ higher
than when not so treated.”

Insert in place thereof:

“When coal is subjected to & chemical,
oil, waxing or other process, an addl-
tional charge of not less than, 10¢ per not
ton shall be made.”
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XII. Page 5—Delete Exception 11,
which reads as follows:

“Size Groups 1, 2, and 3 coal shipped
from Black Diamond Mine, Origin Mine
Group 5—8a Seam, of the Black Dia-
mond Coal Company; Walhonding #2,
‘Walhonding #3, and Caldwell Mines of
the Cambridge Collieries Company; and
Rigby Mine of the Akron Coal Com-
pany, will take ‘O’ Classification when
used for kiln burning purposes or for
use in State, Federal or Municipal insti-
tutions.”

Delete also Exception 11 Corrected, which
reads as follows:

“Size Groups 1, 2, 3, 4, 5, and 6 coal
shipped from the following mines will
take ‘O’ Classification when used for
kiin burning purposes or for use in State,
Federal or Municipal institutions:

“Akron Coal Company—Righy and
Black Top Mines

“Byesville Coal Company-—Mt. Zion
Mine

“Cambridge Collieries Co.—Caldwell,
‘Walhonding Nos. 2 and 3 Mines

“Charleston Brothers—Four Roses
Mine

“Collart Brothers—EIm Tree Mine

“Gender Coal Co., H. S~—Red Bird #2
Mine

“Keith Andy, and Chas. McManaway
Coal Co.—M & K Mine; Lewis & Dizon
Mine, Orchard Coal Co.—Orchard Mine

“T,. A, Seevers—Morland Mine

“Sharratt Coal Company—Blackbird
#2 Mine
. “Slifko Jr. Geo.—Sugar Tree Mine

“Wilson & Green Coal Co—3-C Mine;
the Black Diamond Coal Co.’s Black Dia-
mond Mine 8-A Seam, and Harry Kahn,
Norman K Mine.”

~ XTO. Page 5—Delete Exception 13,
which reads as follows:

“The first cut strip mine run coal
when crushed and loaded separately will
take the Classification ‘O’ under Size
Group 9.”

Insert in place thereof:

“First cut strip Mine Run coal, when
crushed and loaded separately, shall take
Classification ‘O’ under Size Group 9,
and when not crushed and loaded sep-
arately, the regular Classification and
Mine Run price for Size Group 8 shall
app .’,

XIV. Page 6.—Delete classifications A,
B, and C and prices therefor from the
tabulation.

XV. Page 7.—Delete entire page.
sert in place thereof the following:

“Coal classified in Size Group 8 sold
for Railroad Locomotive Fuel shall take
minimum prices as follows:

$2.05 per net ton of 2000 pounds £. 0. b.
Mine

Lump or any double screened coal
ordered or sold for Railroad Locomotive
Fuel shall take minimum prices as
follows:

In-

$2.20 per net ton of 2000 pounds £. 0. b.
Mine

‘When any coal is ordered or cold for
Railroad Locomotive Fuel in slzes or
size groups not specified above, the regu-
lar commercial prices shall apply for
such sizes or size groups not included
and priced above.”

XVIL Make corrections to price sched-
ule with reference to price classification
and size group numbers of those mines
enumerated in Exhibit No. 431-A (page
2).

XVIL Reduce the classification of
coals of code members in the Hocking
District, as shown in the proposed price
schedule, to a classification 10¢ lower
than the base classification “O” in Slze
Groups 9, 10, and 11,

Because of the foregoing changes in
the classifications of Hocking subdistrict
coals, and coals for use as railway loco-
motive fuel, the estimated realization for
District No. 4, shown in Exhibit No. 441
as $2.0047, must be adjusted to $2.017
per net ton. The weighted average cost
for Minimum Price Area No. 1, as deter-
mined by the Commission, Is $2.157.
Hence, to more nearly equalize realiza-
tion and weighted average cost, all min-
imum prices as proposed by the District
Board, and as hereinbefore adjusted,
should’ be, and are, increased $0.15 per
ton, thus attaining a realization of $2.167
or $0.01 in excess of the weighted aver-
age cost.

And now, upon the record herein, and
upon the evidence submitted, both oral
and documentary, and upon the fore-
going facts found to exist, the Commis-
sion finds:

‘That the District Board for District
No. 4, as directed in Order No. 247 of
the Commission, proposed minimum
prices free on board transportation facil-
ities at the mines for kinds, qualities and
sizes of coal produced within the Dis-
trict, classification of coal and price vari-
ations as to mines and consuming mar-
ket areas, values as to uses and seasonal
demand.

That the District Board for District
No. 4, as directed in Order No. 247 of the
Commission, submitted to the Commis-
sion a schedule of such proposed mini-
mum prices, together with the data upon
which same were computed, including,
but without lmitation, the factors
considered in determining the price
relationships.

That the minimum prices proposed by
the District Board for District No. 4, as
herein modified, refiect, as nearly as pos-
sible, the relative market value of the
various kinds, qualities and sizes of coal
produced within the distriet; are just and
equitable as between producers within
the District; have due regard to the in-
terests of the consuming public; and do
not permit dumping.

That the minimum prices proposed by
the District Board for District No. 4 for
any kind, quality or size of coal for ship-
ment; into any consuming market area,
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a3 hereln modified, are just and equitable
between producers within the District.

That the minimum prices propased by
the District Board for District I¥o. 4, as
hereln modified, yleld a return per nzt
ton for the District equal as nearly as
may be to the weighted average of the
total costs per net ton of the tonnage of
Minimum Price Area 1, the price area in
which District No. 4 is placed under the
Act.

That the schedule of proposed mini-
mum prices, as amended, and submitted
to the Commission by the District Board
for District No. 4, as amended, corrected,
modified and revised, as hereinabove set
forth, conforms to Order No. 247 of the
Commission and to the requirements of
Section 4-TL (a) of the Act, and as so
amended, corrected, modified and revised,
caid schedule should be, and the same is
hereby, approved by the Commission to
serve as a basls for the coordination pro-
vided for in Section 4-IT (b) of the Act.
A copy of said schedule as amended, cor-
rected, revised and modified appears in
the Appandix for District No. 4.

AppENDPIX FOR DIsTrRICT NoO. 4

SCHEDULE OF MINIIAUAT PRICES AS MODIFIED
AND APPIOVED TO SERVE AS A BASIS FOR
COORDINATION
Nore—The prices In this schedule are not

the final prices that will be established on

cgal for chipment by Codz Members within
this district into consuming marizets of this
district. In the ultimate establishment of
the effective mintmum prices, pursuant to
cubcection (b) of Part IX, Saction 4 of the

Act, the minimum prices in this schedule are

subject to such increcse or decrease, respec-

tively, as may be necessary to carry cub the
provizlons of cubsections (a) and (b) of

Part II, Section 4 of the Act.

¥, W. McCULLOTUGE,
Secretary.

Issued January 4, 1939.

Origin mine groups
Description

No. 1. Eastern Ohio.—Belmont County;
Harricon County (except the Apex Mine
and except Monree, Franklin, Washing-
ton and Freeport Townships) ; and Jef-
ferson County (except the northern part
thereof, to-wit: Brush Creek, Saline,
Ross, Enox and Springfield Townships).

No. 2. Cambridge—Guernsey County
(except Wheeling, Monrce, Washington,
Enox, Liberty, Jefferson, Adams angd
Westland Townships); Noble County;
and Washington County.

No. 3. Bergholz—The northern part of
Jefferson County, to-wit: Brush Creek,
Saline, Ross, Enox and Springfield
Townships; also the Apex Mine in Harri-
son County.

No. 4. Middle—Carroll, Columbizna,
Coshocton, Holmes, Mahoning, Medina,
Stark, Summif, Tuscarawas, FPortage,
Wayne and Trumbull Counties; also
Monro, Franklin, Washington and Free-
port Townships in Harrison County; and
Wheeling, Monroe, Washington, Libsrty
and Jefferson Townships in Guernsey
County.
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No. 5. Hocking—Athens and Hocking
Counties; that part of Perry County
south of McCuneville in Salt Lick Town-
ship and Rendville in Monroe Township;
and that part of Brown Township in Vin-
ton County on and north of the line of
the B. & O. Railroad.

No. 6. Crooksville —Muskmgum and
Morgan Counties; that part of Perry
County north of McCuneville and Rend-
ville; and Knox, Adams and Westland
Townships in Guernsey County.

No. 7. Jackson—Jackson, Lawrence
and Scioto Counties; Vinton County (ex-
clusive of that part of Brown Township
on and north of the B. & O. Railroad)
and Huntington Township in Gallia
County.

No. 8. Pomeroy—Meigs County; and
Gallia County exclusive of Huntington
Township.

Size Groups

Size 1—Block or lump over 4 inches.
Chunks with bottom size over 4 inches.

Size 2.—Block or lump over 2 inches
to 4 inches inclusive. Chunks with bot-
tom size over 2 inches to 4 inches inclu-
sive.

Size 3.—2’" Lump. Egg with bottom
size 2 inches and top size over 4 inches.

Size 4.~Egg with bottom size 2 inches
and top size 4 inches and under. ,

Size 5—~Lump coal with bottom size
1Y, inches or less.

Size 6.—Egg coal with bottom size 1%
inches or less and top size 4 inches or
less.

Size 7.—Nut or stoker coal. Double
screen coal, top size 2 inches or under.

Size 8~Mine Run, including all re-
sultants above 2 inches top size. Modi-
fied mine run, no fines removed. Mine
Run crushed to any size.

Size 9.—Nut and Slack with top size
not exceeding 2 inches, no fines to be
removed.

Size 10.—Slack with top size not ex-
ceeding 1% inches, no fines to be re-
moved.

Size 11—Slack with top size not ex-
ceeding 34 inches, no fines to be re-
moved.

‘When any size of coal is sold, in which
the maximum top or bottom sizes exceed
the sizes scheduled above, then such coal
must be included in the next higher size
group of the same grade and shall take
the price of that size group except as
provided for below.

Geographical Description of Consuming
Market Areas to Which Prices Apply
Ohio, Michigan, Indiana, Pennsylvania,

New York, Illinois, West Virginia, Towa,

Wisconsin, Minnesota, North Dakota,

South Dakota, Lake, and Canada.

Price Instructions and Exceptions
1. Prices listed herein are per nef ton

of 2,000 Ibs. f. o. b. transportation facili- it

ties at the mine.

2. All prices are subject to the Market- | &

ing Rules and Regulations issued by the
National Bituminous Coal Commission.

3. All size designations herein are for
Round Hole Screens, or their equivalent,
except when otherwise designated. When
ofher types of screens are used, the Dis-
trict Board, subject to the approval of the
Commission, shall determine the actual
size designation of the coal so prepared.

4. Where the size shipped is all Washed
or mechanically cleaned other than by
washing process, the price shall be 10
cents higher than raw coal for the same
size.

5. Where the size shipped is partially
washed or partially mechanically cleaned,
other than by washing process, the price
shall be the same as raw coal; except on
double screened sizes, the price shall be
5 cents higher than on raw coal for the
same size.

6. On partially washed or partially
cleaned other than by washing process,
Nut and Slack or Slack from Powhatan
Mine, Classification “M” shall apply.

7. Partially washed or partially me-
chanically, cleaned, other than by wash-~
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ing process, 115"’ Lump coal shall take
the same price as Raw 2’/ Lump.

8. All washed or mechanically cleaned,
other than by washing process, 4’/ x 114"
Egg coal shall take the same price as
4’ x 2’ raw Egg coal.

9. 1%%’’ x 28 Mesh all washed or me-
chanically cleaned, other than by wash-
ing process, shall take 15 cents higher
than the raw 2’ Nut and Slack price.

10. When coal is subjected to a cheme
ical, oil, waxing or other process, an addi-
tional charge of not less than 10 cents
per net ton shall be made.

11. Reject Coal of the Wheeling Town-
ship Coal Mining Company for shipment
only to the Goodyear Tire & Rubber Com-
pany will take Size Group 9, “U” Clagsi~
fication.

12. First cut strip Mine Run coal when
crushed and loaded separately, shall take
Classification “O” under Size Group 9,
and when not crushed and loaded sepa-
rately, the regular Classification and
Mine Run price for Size Group 8 shall
apply.

Minimum Prices, F. O. B. Transportation Facilities at Mines, for All Coal Other
Than Coal Used for Railroad Locomotive Fuel and Exceplions Noted Above

Prices in cents per ton of 2,000 pounds and sizo group numbors

Price cl tion
1|2 {84 6 6 | 7 8 o | 10| 1

D 330) 320 300 200| 200 280] 265 276 230} 230 221 |evuuun
E 325 | 315] 205 | 285) 285| 276 200 270 | 225 225 | 210 [ecucen
F 320 310] 200] 230 2800 270] 255 265 20| 220 214 |iucens
G 315) 305) 285 2750 275 265| 250 | 260 | 216 | 216 | 209 |-eeene
" 310( 300 2801 270 | 270 200 | 245| 255 | zt0| 210 208 |-auiis
I 305 205| 275) 265 265] 255] 240 | 250 | 205 | 03] 109 |eewena
T 200| 200] 20| 260 260 ) 250 | 235| 25| 200 200 109 {ioiiis
K 205 25| 265| 255 2550 245] 20| 210 1951 103
L 200( 230 | 260 250 ) 250 240 | 225) 25| 100} 100
M 285 | 25| 255 | 245] 245| 235] 220 2o 185 1sp
N. 280 | 20| 250 | 240 20| 220] 215 | 225 | 180 | 180
[} 15| 265 | 245 5] 235) 225| 200 20| 175 | 1%
P 270( 260 240} 230 | 230 220] 205| 216 170 ] 170
Q 265] 265| 235 225 225| 215) 200] zi0| 15| 163
R 2601 250 | 230) 200] 2200 210f 195| 205| 10| 10
) 255 | 245 25| 215} 215 | 205 | 100 200 | 55| 165
T, 250 | 240] 20] 210 210 200 | 185( 95| 160 | 10
T 245 235 216] 205) 205| 105] 180 | 190 | 145] 145

Railroad Locomolive Fuel Prices Fuel shall take minimum prices as

- follows:

Coal classified in Size Group 8 sold for
Railroad Locomotive Fuel shall take
minimum prices as follows:

$2.20 per net ton of 2,000 pounds
f. 0. b, mine.

Iump or any double screened coal or-
dered or sold fér Railroad Locomotive

$2.35 per net ton of 2,000 pounds
{. 0. b. mine.

‘When any coal is ordered or sold for
Railroad Locomotive Fuel In sizes or
size groups not specified above, the regu=
lar commercial prices shall apply for
such sizes or size groups not Included
and priced above.

Alphabetical List of Code Members Showing Price Classifications by Sizes for All
Uses Except as Separately Shown

Ori- Prico classifieations and slzo
gin # Fi Ship- group Nos.
Name of code member Name of mine mino|Seam| Typo 1ggx;t

group) 12345073910‘;
Abbot Bros. Low Ash ] 6 | Deep. olololototojololqlalq
Abel, B Ho e | McCOY e mmaaeeee 1 8| Deop—..l T |0|0{0{0|0}0|0|0]010|O
Abe}, Ralph 4 5 | Deop....] T ]010]010]0]0]|0]0{1Q[Q|Q
Aberts & Hall oo eeee | Aberts & Hall____._ 1 T [0{0]0]|0!0]0]0]0]0|01O0
ram Coal Co. #78. 5 6| Deep....] T KKOOOOOOQ%Q
‘Abram Coal Co. Abram 5 6| Deop-—..]| R |K|K|0O[O}OlO|0]0|QIG|Q
dams, M. P. M. P. Adams 6 6 T |0]0j0|0|0i0]0]0]Q|QlQ
Addis & Healy Coal Co. Bryant 8 5 | Deep....i{ T |K{K[0]0]|0]|0|0{0|0{0|0

*R--Rail, T—Truck, RT—Rall and truck. RTR—Rail, truck, and river,

#+ Where space is blank information is not shown.
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Wedtey, Gegrd Bethel 1| s|pep| T lojolo|olololojolololo
‘West Braneh Coal Co——.—.__.| West Branch_..._.... 7 41 Deep....] T |KIK[O]OIO1010 0101010
Westeott & Son_- TWesteott -0 G| Decp....| T ]0]010]0{0!0;0;0!QIQ1Q
Western Fuel Co. | 10X 5 0 | Docp...- IE KK!0/0{010 0,0/Q:0,Q
Weymueller, F. W. & J. W_...| Weymueller.. ... 5 6| Decp....] T |KiE{01010101010,Q1Q. Q
Wheeler, H. Wheeler. 2 8 { Deep....] T }0]0]0i010 0.0 [INY] u;u
'\Vheelin;gTownshipCoalZ\ﬁn- - 1 8| Deep..-.] R 10,0{0]0]0:0: 010010 O

ing Co., The.

Whitacr-Greee  Fireproofing | Waynesburg #5.—.| 4|~ 6} Deep—.| T |alaja]o}o}o]ojole]qq

., The.

Wittacre direer Fireproofing | £ ooemoemoeeaees 4] ¢|swip—| T jQlQlQjQiQiqlaiqjq{qlQ
Co., The. =
Whitdcre-Greer  Fireproofing | MeCall 4 Dpeep....] T |Q]QlQl0}0}0J010]qQlq!Q
Co., The.
White As] o White Ash 5 6 | Decp.--.] RT |KIKI0]010]0{0,01Q1Q]Q
Tmttg‘%ﬁg%%a;l%o, Tke._...| White Elm 5 0]0]0]010;0]0[0;:Q1Q1Q
itmore Bros. . coa—eeeeeeeew| Whitmore oo ceeo---- ] 6 | Deep....] T |KIK(0§0(0:0]0:01Q:QiQ
VWiezbiski, Pete ‘Wiezbiski [ 7 | Deep....| T |0]0,0{0]0{0{0]0]Q|QiQ
Wilden, Frank Wilden 4 Decp—| T 3 8 3 oj91010j0 8 g 3
jlkin R Wilkin
Wilkimon ot G0 Blud i[EBer| T |glelololololololalala
‘Williams Bros. Coal Co-one..-. Williams Brosec.---.] 4 Q]4iQ|0j0]0;0]0jQ: Qi Q
Williams, D. Williams, 4 6| Deep....] T [QiQQ]0101010:01Q1QIQ
Williams'& Sons, J. F- Gem._ 5| 6{Deepl] T |KiK|0]0]0|0]0l0lQ]jCla
Williams, R. S. Coal Co____._. Sup. Cement Corp..] 8| 7|Deep—} T [EIE|0}0}0{0]0]010i0]0
Wﬂlams: R. 8. Coal Co. Williams. g 7| Deep...| T %g 3 8 g 8 8 g 8 g g
H N o
e Tilion s | e e T |kIK] 0fo] o] ol ulolaigle
‘Willison Coal Co. Willison 5 E{K[0]0]0]|0:0:0iQ!Q]Q
Willow Creek Coal Co.vummea-- Little Patty e oee-- 8] 8A | Duxp...| T |E{KlI0|0;0]0]0]0j010;0
Wilson Coal Coo oo -} Alexander 2. cooo- 5 6 | Deep...| T [EIE!0]0{0]0]0]0]1Q{QIQ
‘Wilson, Conrad C. Wilson 1 6 T 10]0]0]0]0]0]|0i0!Q|uIQ
Wilson, C. F. 4 -..QQ_QOOOOOQQQ
Wilson-Evans Coal Co 6. 5 Deep....| T {E(K]0]0}0]0]0]0]Q]GQ|Q
‘Wilson-Evans Coal Co 10 5 Daxp...] T |EIE{0;0]0]0]0101Q{QiQ
Wilson & Grace. Royer. 4 6 | Deep QQQOOOOOQQQ
‘Wilson & Green Coal Co. 3-C 2 7| Deop...| T (KIR{T|RIRIP{0;0]0]0IO0
Winegardner, H. K.~ - 6| 6] Dcep olo]o}olololololalale
‘Winn, E. E. [ T 10{0}0}0{0}0|0:0]Q{Q1Q
Wintersville Coal Co_.2eummua- 1 8 | Deep....{ T [0]0]0}0]0;0{0]00]0[0
Wintgens, Otto ] 5| Deap..| T {EIE(0]0]0;0!010{Q!1QIQ
‘Witchey Cosl Co., J. B — 1 8 | Deep....] T ]0]0]0]0}0]|0;0;0]0]0;0
‘Wohrle Bros._oo.—-. ] 6 | Deep....] R OOOQOOOOQSQ
Wolf, Harry & 1da 1 T 10]0]{0/0|0}0]0;01010,0
Wolf, William. ___.. 4 Q1Q]Ql0]0}j0,01014]Q;Q
Walle & Foster..... 1 8 | Daep....f T 10]0]0{0}0]0}j0]0]0]0;0
‘Wolford Coal Co., The..o—ov-- Walnut Grove...-.- 4 6 | Deep....f BT [Q]QIQ10}j0]0]0[0}QlQ1Q
Womer, C. M. & Walter Rice..| Randolf oo .. 4 6 QlQ1Q]0}0]01010]Q]1 Q1 Q
Wood Bro; TWood 4 7] Deep....}] T |Q]Qi4G10{0]0]0)0iQIGIQ
Woods, Leslie 1 0]0/0;0}0]010]0j0;0;0
Woods, Sanford Cox. [ 6 | Deep....| T |0701010]0]0;0(0]QIQI0Q
Wright Coal Co 5 Doep....| T |KIK}0][0]0]0;0{0i1Q]Q|Q
‘Wright, A.Jd) & Wm. Thomp- | Wright & Thomp- 8 4 | Decp.—..}] T |E(K{0]0}j0]0]0(0}0]10]0
son Coal Co. s00.
Wright & Weber. Wright. 4 5| Deep—.] T |0]0]0]0}0{0]0]0;Q]Q|Q
W?ightsel, [ ) — Orchard Hill 7 Dxp....| T |K|E10]0]0]0;0{0;0]0[0
Yarger & Sops, H. L Yarger. & 5 | Deep....| T IKIK{0]0{0]0]0]0iQ]1Q|Q
Yost, Ray. Yost & EIE(0]010]/0]0:010Q]Q|Q
Youghiogheny & Ohio Coal | Amsterdam. ceee.... 3 G | Deep....| RT |0}j0]0]0]0]0]0;0{0{ 00
Co., The.
Yonghiogheny & Ohio Coal | Barton. ccceevvene- 1 8 | Doep...] RT {0]0]0}0]0]0]0{0]0]0,0
Co., The.
Youghiogheny & Ohio Coal | Florence. —cceeeeena- 1 8 | Deep....| RT ]0]0]0{0]0{0}0{0]0]0;0

., The.

Youghiogheny & Ohio Coal | Dorothy.oceuenee. 1 8 | Deep....| RT [0{0{0]0]0]0{0}0{0{0]0
Co., The.

2 & Sons, Youn; ] €] Deep...| T IK|K{0]0]0]0]0}0{Q}Q;Q
%gg!tlsgegBm Youtssesy ] Doep...} T |K{K|0]0]0}0]0;0{Q QiQ
Youtsey, Harry. Youtsey. 5 KIK10]0/0]0]0}0]{Qi0Q;Q
Zadernuk Coal Mine_.o......| Zadernuk_ . eeemmenae 4 g g Qi0]010]0;0]Q;QIQ
Zane Osk Mining Co Qak Hill 7 5 | Strp....| T 01010{01010{Q1QIQ
Zimmerman, Alden._ .. cvmee-.| Zimmerman. «.ea... 8 Dxp....] T |E{E10]0]0]0]0{010]0]0
Zimmerman, Raymond. o Black Stripe.-ce-r-e 4 Q|Q|Q!0]0!0]0{0i1Q]Q|Q
Zion Coal Co Alt. Zion 2 RIR|Q|0]0]0]0]010 6O
Zorzi, Silvio. Zorzi 4 6 Q|Q]|Q{0/0]0]0]01QIQ|Q

Mivinront PrRICE Area No, 1—DISTRICT

No. 5

PROPOSED LINILIULI PRICES

The District Board of District No. 5,
Price Area No. 1, comprising all coal-
producing counties in the State of Mich-
igan, prepared a schedule of proposed
minimum prices for the kinds, qualities
and sizes of coal produced within said
Distriet in compliance with the Com-
mission’s said Order No. 247.

Upon receipt of the Commission’s
Order No. 247, the District Board held
a meeting on August 24, 1938, at which

No.6——5

it adopted a motion appointing a Price-
Fixing Committee composed of YWarren
E. Pippen, Herbert Bean and Howard
C. O'Brien, with instructions to report
back a proposal of prices subject to the
approval of the Board. All the mem-
bers® of the Price-Fixing Committee are
active in the coal industry, and are qual-
ified in the matter of coal prices in
Michigan by fifteen and twenty years’
experience in the sale of coal in that
State.

‘The Price-Fixing Committee held sov-
eral meetings and reported to the Dis-
trict Board, and under date of Septem-
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ber 7, 1938, submittzd its recommenda-
Hon fo the Board, and on that date the
propo:ed prices of the Price-Fizing Com-
mittee were adopted. At this meetinz
of the Board the question of quality was
discusced, and 2 motion wes made and
unanimously carrled that, for all price-
fixing purposes in District No. 5, a single
standard of classification be established
for all coals within the confines of the
District.

Prior to the adoption by the District
Board of the Price-Fixing Committee’s
recommendations the Board had author-
ized Dr. H. E. Publow of the Michigan
State College to take and analyze sam-
ples of the different mines in the Dis-
trict, ‘These analyses were submitted
to the District Board and are shown in
the Board's Exhibit No. 536. After the
approval and adoption of the recom-
mendations of the Price-Fizing Com-
mittee, the District Board prepared the
gchedule of minimum prices and sub-
mitted it to all Code membsrs in accord-
ance with Order No. 247.

The District Board received protests
{rom the Consolldated Coal Company and
the Robert Gage Coal Company. In the
Schedule sent out (Exhibit No. 535, p. 3,
Item 9) a provision was made that
“Where any coal is crushed, the mini-
mum price therefor shall ke the mini-
mum price established for the original
siz2 before crushing.” The Robert Gage
Coal Company’s profest was directed
against that provision. The protest
from the Con:olidated Coal Company
was directed against the same provision
and, in addition, o protest was made
against Item 10 on page 3 of said Sched-
ule that, “The substitution on any order
of a grade or siz2 of coal taking a mini-
mum price hisher than the grade or
slze ordered Is not authorized™ Also,
o protest was made against the price
relationship proposzed for 2 x 1”7 nut
coal a3 compared with stoker ceal, at
$195 for the former and $1.45 per net
ton for the latter.

On September 20th the District Board
held o meeting for the purpose of con-
sldering theze protests. This meeting
was continued until Octobar 27, 1938, to
obtain additional information on the pro-
tests. At the mesting of October 27,
1938, due to the protests made, the Dis-~
trict Board, after a hearing, unani-
mously agreed to delete Item No. 3 on p. 3
of the Schedule, relating to crushed coal.
The Board also unanimously agreed to
delete Item No. 10 on p. 3 of the Schad-
ule and insert in leu thereof a paracraph
authorlzing substitution of a grade or
size of coal of o minimum price hisher
than the grade or size ordered under cer-
tain conditions therein spzcifisd. There
was added a new size designated as Size
Group 105, bzing 2 x 17 nut, and it
was declded by motion that 2/ x 1’ nut
washed should talie the same price as
stolzer coal. Sizz Group 12, appzaring
on p. 4, was chanrted to read “mine-run™
cnly. Theze chonges were incorporated
into & Supplement to tha Price Sched-
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ule (Exhibit No. 537). Under date of
October 29, 1938, the District Board
mailed said Supplement to each Code
member within the District, and there-
after filed with the Commission said orig-
inal Schedule and said Supplement, as
the proposals of the District Board.

Before submitting the Price Schedule
to the Code members and to the Com-
mission, the members of the District
Board, knowing the distribution. of all
coal produced in Michigan, prepared an
Exhibit showing the realization to be ob-
tained based upon the prices proposed
by the Board, which is identified as Ex-
hibit No. 538. This Exhibit shows that
a realization of $2.1782 per ton would be
obtained on the basis of the prices pro-
posed. Thereafter, the District Board
filed copies of the Schedule of Proposed
Prices and the Supplement thereto, to-
gether with the data upon which they
were computed with the Commission,
which Schedule of Proposed Minimum
Prices and Supplement were received in
evidence as Exhibits Nos. 535 and 537. -

The testimony in support of the sched-
ule of minimum prices proposed by Dis-
trict Board No. 5 was adduced by an
Expert witness, to wit, George C..East-
wood, 2 Member of the District Board,
who was thoroughly familiar with the
production and marketing of coal within
District No. 5. The witness has been
connected with the Consolidated Coal
Company for approximately fifteen years,
and during that period has had charge of
production and sales for said Company,
whose producing properties are located in
Bay and Shiawassee Counties, Michigan,
the annual production of which is ap-
proximately 200,000 tons.

The evidence shows that the schedule
of minimum prices submitted by District
Board No. 5 (Exhibits Nos. 535 and 537),
as amended, proposes minimum prices
f. o. b. transportation facilities at the
mine for the various kinds, qualities and
sizes of coal produced by Code members
in the District.

The District Board, knowing the num-
ber of sizes produced in District No. 5
and the usual manner of grouping sizes,
proposed twenty size groups. These size
groups range from lump over 4’° to %¢"’
x 0’/ rejects. The size having the great-
est demand is the lump coal over 4’’.
The Board began with this particular
size as the base and determined the dif-
ferentials existing between each of the
size groups below this size. The number
of size groups was determined upon both
present and past practices in District No.
5.and are the size groupings which are
employed in Michigan today and have
been for a number of years past.

It appears from the evidence that the
Board first determined the price for Size
Group No. 1, after having considered the
demand and marketability of each of
the size groups. Having determined that
the price of $3 per net ton for Size Group
No. 1 reflected as nearly as possible the
market value of that size based upon the
weighted average cost of $2.15, the Board

proceeded to price each subsequent size
group on the same basis, to the end that
the differentials between each size group
would reflect the relative market value
of said coal.

In determining the market value of
each of these size groups, the evidence
shows that the Board took into consider-
ation the knowledge which its members
gained in the marketing of coals gener-
ally in the past, and set the differentials
as nearly as possible to the differentials
maintained in open competition, bearing
in mind that the price differentials be-
tween the sizes should be such that if all
of the coal produced in the District were
sold at such prices the total realization
to the District would equal as nearly as
may he the weighted average cost of the
minimum price area.

It appears from the evidence that the
output of Michigan coal reached its peak
in 1907 when 2,035,858 tons were reported
to have been mined. In the following
year production dropped off sharply and
a gradual decline then took place to the
present low point of approximately 500,-
000 tons annually. The number of active
or producing mines fell from the peak
of thirty-eight to the present number of
twelve mines, and of these only three
mines are rail shipping mines at the
present time, and the balance are, many
of them, small truck mines. The produc-~
tion and sale of Michigan coal is depend-
ent almost entirely upon domestic con-
sumption. Most of the coals of Michigan
are weak and friable which property
causes them to slack readily.

The evidence is that all the coal pro-
duced in Michigan is marketed in the
State of Michigan, largely in the towns
of Saginaw, Bay City, Flint and Owosso,
and all of it is sold within a radius of 150
miles from the point of production.

The evidence shows that the schedule
of proposed minimum prices, as amended
by District Board No. 5, will yield a re-
turn for the District equal as nearly as
may be to the weighted average cost of
the total cost per net ton of the tonnage
of minimum price area as determined by
the Commission, namely, $2.157. The
realization submitted will yield $2.1782
per ton, being a difference of a little more
than two cents per ton.

It appears from the evidence that the
differentials shown on the proposed
schedule, as amended, correctly reflect
the relative market value of the various
kinds, qualities and sizes of coal to which
they are applicable.

The Expert witness for the District
Board testified that the price classifica-
tions and price differentials reflected in
the proposed schedule of minimum prices,
as amended, were, in his judgment and in
the judgment of the District Board, equi-
table as between Code members in the
District, and have due regard to the in-
terest of the consuming public. The evi-
dence shows that the members of the
District. Board, before proposing such
schedule of minimum prices, gave due
consideration to all of the factors in de-
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termining what they deem the proper
relationship between the coals of the
mines in the District, Every producer in
the District had the opportunity to pro-
test the proposed schedule. Except fox
the two protests heretofore specifically
mentioned, none of the Code members
protested to the price classifications and
price relationships. The differentials be-
tween the proposed prices have in the
main existed over a period of many years,
and have proved acceptable to the cone
suming public.

The District Board in said Schedule
proposed that “all coal, except lump or
double screen sizes, sold for railroad loco~
motive fuel shall take a minimum price
of $1.95 per net ton of 2,000 pounds, £, 0. b.
mine” (Exhibits 535 and 537). This rall«
roal locomotive fuel price is predicated
on the fact that the preponderant ton-
nage sold to the railroads was mine riin
coal and that all of the egg coal sold in
1937 for railroad locomotive fuel was coal
which was substituted for mine run,

In the opinion of the witness, the pro-
posed prices do not permit dumping.

In order to make the price schedule
proposed by District Board No. 5 (Exhibits
Nos. 535 and 537) conform to the evi-
dence and to the Commission’s Order No.
2417, the Commission finds that the pro-
| posed schedule should be corrected, modl
fied and amended in the following re«
spects, to wit:

Title page, Ezhibit No, 535, entitled
“Note B”, which reads as follows:

Nore B: Where 1t 1s necessary on switching
charges that adjustments on f, 0. b, mine
prices be made, such changes may bo pro«
posed by the District Board as requilred prop=
erly to represent the relative market valiles
thereof, or where transportation differons
tials exlst as between marketing nreay adjuste
ments may be made as to properly roptresont
the relative market value thercot,

should be deleted for the reason that it
relates to adjustments in f. 0. b. mine
prices on account of switching charges
and transportation differentials, which
are not proper factors to be considered in
this hearing.

Page 3. Price instructions and excep-
tions.—Delete Item 3, Exhibits Nos. 535
and 537, which reads as follows:

“All size designations herein are for
round hole screens. When other types
of screens are used, the round hole
equivalent shall control the size.”

Insert in place thereof:

“All size designations herein are for
round-hole screens or thelr equivalent
except when otherwise designated. When
any other types of screens are used, the
District Boards, subject to the approval
of the Commission, shall determine the
actual size designation of the coaly so
prepared.”

This change was recommended by
witness Eastwood.

Page 3. Price instructions and excep«
tions—Delete Item 7, Exhibits Nos. 535

and 537, which reads as follows:



FEDERAL REGISTER, Wednesday, January 11, 1939

“Washed and/or mechanically cleaned
coal all sizes ahove %4’’ Rejects from
all mines shall be priced 25 cents per
net ton higher than raw coal from the
same mine, except that Nut Coal 1'” x 2'*
and Egg Coal 2”7 x 4’/ from Mine In-
dexed No. 3 in the alphabetical list of
Code Members, may be sold at the raw
coal price.”

Insert in place thereof:

“Washed and/or mechanically cleaned
coal all sizes above ¥2’’ Rejects from all
mines -shall be priced@ 25 cents per net
- ton higher than the raw coal from the
same mine for the corresponding sizes,
except that Egg Coal 2’ x 4’/ from Mine
Indexed No. 3 in the Alphabetical List
of Code Members may be sold at the raw
coal price”

This change was recommended by the
witness Eastwood.

Page 3. Price msmtwns and ercep-
tions—Delete Item 8, Exhibits Nos. 535
and 537, which reads as follows:

“All Washed Rejects 14/’ x 0/, or 15’/
x 0’’, shall be priced 75 cents per net
ton higher than indicated in the price
schedule which follows for raw coal.”

Insert in place thereof:

“All Washed Rejects 34’ x 0/, or 15"
x 0’/, shall be priced 75 cents per net
ton higher than indicated in the Price
Schedule which follows for raw coal for
these sizes.”

Page 3. Price instructions and exrcep-
tions—Delete Item 9, Exhibit No. 535,

* which reads as follows: -

“Crushed coal—Where any coal is
crushed, the minimum price therefor
shall bé the minimum price established
for the original size before crushing.”

This deletion was made due to pro-
test and, after hearing, unanimously
agreed to by District Board No. 5.

* Page 3. Price instructions and excep-
tions—Delete Item 10, Exhibit No. 535,
which reads as follows:

“The substitution on any order of a
grade or size of coal taking & minimum
price higher than the grade or size or-
dered is not authorized or permitted.”

Also delete Item 10, Exhibit No. 537
(which was to replace Item 10 in Exhibit
No. 535), which reads as follows:

“«“Substitution.—No substitution may be
made, upon any spot order or contract,
or any grade or size of coal taking g
minimum price higher than the price
specified in such order or contract, ex~
cept upon the following conditions:

(a) The -proposed substitution shall
not be an express or implied condition
of the order or contract.

(b) The coal substituted must be coal
which the Code Member has already pro-
-duced and loaded into transportation fa-
cilities and which cannot be sold
promptly by the exercise of the usual
sales effort, such substitution to he limit-

ed to a specific tonnage for shipment on a
specific order and from & specific mine,

(c) The substitution must be reason-
ably necessary as an emergency measurs
in order to continue operation of the
mine of the Code Member,

(@) The substitution shall be accept-
able to the purchaser of coal and shall
not be made with the purpose or effect
of conferring any advantage on the pur-
chaser or securing any preference or ad-
vantage for the Code Member over his
competitors.

(e) Such substitution may be made
with the approval of the Statistical Bu-
reau and in each instance formal appli-
cation therefor shall be made upon forms
provided by the Commission and permits
shall be issued prescribing the conditions
of substitution in each case approved.

The producer may make request and
receive approval for substitution by tele-
phone or telegraph from the Statistical
Bureau, provided it is satisfied that an
immediate emergency exists. In such a
case, the producer shall immediately con-
firm the request in writing on the pre-
scribed forn?, and the Statistical Bureau
shall immediately upon receipt of such
written request confirm its approval by
issuing the permit prescribed by the
Commission.

(f) Substitution will be allowed by
producers on orders for railroad locomo-
tive fuel without prior approval of the
Commission; provided, however, that the
producer immediately shall file the form
prescribed by the Commission with the
Statistical Bureau. No substitution for
lump or double screen coal ordered by
the railroads for locomotive fuel shall be
made without prior approval, in the man-
ner heretofore provided, from the Statis-
tical Bureau.

(g) Copies of substitution permits shall
be mailed daily to the office of the Dis-
trict Board and weekly summaries of
substitution permits shall be malled to
all District Boards within the Price Area.
The Commission may from time to time
publish the essential facts as to all sub-
stitution permits granted.

(h) In each case of coal shipped un-
der a substitution permit the invoice
shall specifically show the permit num-
be{ and the size and grade of coal substi-
tu ed"

‘The reason for deletion of this item is
that it relates to Aarketing Rules and
Regulations, rather than to a minimum
price schedule,

Size group 104 as shown on Exhibit
537 should be changed to size group 11
and size groups 11 to 19, both inclusive,
as shown on said Exhibit, should be
changed to size groups 12 to 20, both in-
clusive, and be so numbered consecu-
tively.

Page 4, Ezhibit No. 535.—Size groups.—
Delete item at bottom of page, which
reads as follows:

“When any size of coal is s0ld, in which
the maximum top or bottom size exceeds
the sizes scheduled ghove, then such coal
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must be included in the next higher size
froup and priced accordingly.””

Insert in place thereof:

‘When any size of coal is sold, in which
the maximum top or bottom size exceeds
the sizes scheduled above, then such coal
must be included in the next higher
priced group and priced accordingly.”

Page 7. Ezhibits Nos. 535 end 537—
Rallroad locomotive fuel prices—Delete
item which reads as follows: -

“QOff-line Raiiroad Fuel shall be twenty
cents less than On-line-Railroad Fuel”

Differences in transportation charges
are not a part of this hearing.

The evidence (Exhibit No. 538) shows
that the realization from the prices pro-
posed is as follows:

Recapitulation of Realization—All Mines

Net | Reali- | Per
tens | zationm | tem
I:c:.l!z:'fm from pzizes pro-
sm mentsreported by rall-
c:crnns:'é’dgmmjmﬂrm
1. . menemnnsenaees 202 SOHR032, £53 $2. 2214
Sbirmems “reported
truck mincsen Form D-2.1206,634) 543, 257) 2. 1215
Additignal credits from
treated coal (all, wax,
Voot chlzzide, ctov)
3L7T tsns at 10 poz ton i 3 § PR
Totel chipments ..o, 51?,'.5—13#,12?,041 21732

Taking into consideration the modifi-
cations herein of the schedule of pre-
pozed prices, the Commission finds that
the effect on the estimated realization in
Exhibit No. 538 is a5 follows:

A. Increasing the price of railroad fuel
on off-line shipments $1.75 to $1.95 on
35,151 tons, as shown on sheef 2 of Ex-
hibit No. 538, 204 per ton, equals $7,030.20.

B, Decreasing the price on 2*” x1’” nut
coal, originally included in Size Group 10
and priced at $1.95 for washed coal, to a
price of $1.70, and now included in Size
Group 1015, on 2,533 tons, equals $633.25.

C. The following is a recapitulation of
the effect on the estimated realization by

the above adjustments:

Total tons chown in Exhibit
o, E38 518,343

Total amount o5 chown on
Exhibit No. 638 ce e 861,123,041.00

Averere realization per ton as
chown on ILzhibit Mo, §33__ 2.1782
Plus Adjustment Aoecmaceeao $7,030.20
1o Adjustment Boooooooooo €33.25
Total adjustments ... 6,336.95
Eilmated reallzation oo ... 1,135,437.95
otimated realization per ton. 2.130¢
Perion

o realization after ad-

juctments $2.1924

Welghted averate cosh for Minimum
Prica Area No. 1 a3 por Gen.
Docket 165, 2.157

Diffcrence. 0334

This realization is .0334 par ton in ex-
cess of the price area cost, but is sfill
as nearly as may be equal fo the
welghted average cost for Minimum
Price Area No. 1.
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And now upon the record herein, upon
the evidence, both documentary and
otherwise, and upon the above and
foregoing facts found to exist, the Com-
mission finds:

That the District Board for District
No. 5 as directed in Order No. 247 of
the Commission, proposed minimum

prices free on board transportation fa-|

cilities at the mines for kinds, qualities

and sizes of coal produced within the|

District, classification of coal and price
variations as to mines and consuming
market areas.

"That the District Board for District
No. 5, as directed in Order No. 247 of
the Commission, submitted to the Com-
mission a schedule of such proposed
minimum prices, together with the data
upon which same were computed, in-
cluding, but without Ilimitation, the
factors considered in determining the
price relationships. .

That the minimum prices proposed
by the District Board for. District-No. 5,
as herein modified, reflect, as nearly as
possible, the relative market value of
the various kinds, qualities, and sizes of
coal produced within the District; are
just and equitable as between producers
within the District; have due regard to
the interests of the consuming public;
and do not permit dumping.

That the minimum prices proposed by
the Distriet Board for District No. 5 for
any kind, quality or size of coal for ship-
ment into any consuming market area,
as herein modified, are just and equi-
table between producers within, the
District,

That the minimum prices proposed by
the District Board for District No. 5, as
herein modified, yield a return per net

ton for the District equal as nearly as|-

may- be to the weighted average of the
total costs, per net ton, of the tonnage
of Minimum Price Area No. 1, the Price
Area in which District No. 5 is placed
under the Act.

That the schedule of proposed mini-
mum prices, as amended, and Submitted
to the Commission by the District Board
for District No. 5, as amended, corrected,
modified and revised as Hereinabove set
forth, conforms to Order No. 247 of the
Commission and to the requirements of
Section 4-IX (a) of the Act and as so
amended, corrected, modified and re-
vised, said schedule should be and the
same is hereby approved by the Commis-
sion to serve as a basis for the coordi-
nation provided for in Section 4-II (b)
of the Act. A copy of said schedule as
amended, corrected, revised and modi-
fied appears in the Appendix for Dis-
trict No. 5. .

ArpENDIX FOR DiIsTRICT NoO. 5

SCHEDULE OF MOINIMUM PRICES AS MODIFIED
AND APPROVED TO SERVE AS A BASIS FOR
COORDINATION :
Note—The prices in this schedule are not

the final prices that will be established on

coal for shipment by Code Members within
this district into consuming mearkets of this

district. In the ultimate establishment of
the efiective minimum prices, pursuant to
subsection (b) of Part II, Section 4 of the
Act, the minimum -prices in this schedule
are subject to such Increase or decrease re-
spectively, as may be necessary to carry out
the provisions of subsections (a) and (b) of
Part II, Section 4 of the Act. -
‘ F. W. McCULLOUGH,
Secretary.
Issued January 4, 1939.

Price Instructions and Exceptions

Item No. 1.—The schedule of prices
shown herein applies f. o. b. transporta-
tion facilities at mines on all coal pro-
duced by Code Members in the District
shown on the title page hereof. -

Itém No. 2—All prices are subject to
‘the Marketing Rules and Regulations
issued by the National Bituminous Coal
Commission. :

Item No. 3.—Al size designations
herein are for round-hole screens or

‘their equivalent except when otherwise

designated. When any other types of
screens are used, the District Boards,
subject to the approval of the Commis-
sion, shall determine the -actual size
designation of the coals so prepared.

Item No. 4—In the sale of coal to
destined points outside the boundary of
the TUnited States, prices stipulated
herein are for payment in U. S. funds.

Item No. 5—All prices herein aTe per
net ton of 2,000 lbs. £. 0. b. transportation
facilities at the mine unless otherwise
designated.-

Ilem No. 6 —When coal is subjected to
any chemical, oil or waxing process, an
additional charge of not less than 10
cents per net ton shall be made.

. Item No. 7—Washed and/or mechani-
cally cleaned coal all sizes above ¥4’
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Rejects from all mines shall be priced 26
cents per net ton higher than the raw
coal from the same mine for the corre«
sponding sizes, except that Egg Coal
2'’ x 4" from Mine Indexed No. 3 in the
Alphabetical List of Code Members may
be sold at the raw coal price.

Item No. 8.—All Washed Rejects ¥4’ x
0", or ¥%’’ x 0", shall be priced 756 conts
per net ton higher than indicated in the
Price Schedule which follows for raw
coal for these sizes.

Size Groups

Double sereonod sizes
Blze
group
No.

Singlo screened slzes
(screen sizeo)

Maximum top size by
maximum botton slzo

'

Lump—Larger than
4,

DI TURCINY

10

‘When any size of coal is sold, in which tho max{mum
top or bottom sizo oxceods tho sizes scheduled abovo,
then such coal must be included in the next higher prico
group and priced accordingly.

Identification of Sub-District Numbers

There are no subdivisions in District
No. 5.

Alphabetical List of Code Members Shméing Price Classification by Sizes for All
Uses Except as Separately Shown

) Sbi Price classifications and sizo group numbers
Code member Mine name | Scam | pe .
by 112]|314|616|7|8|9(10{11}12)13|14[15{16[17|16]10{20
1. Aurora Coal Company- .. AUTOTS e Mich.| T [A|A|AJAJA|AJALAIAIA|AIA|AIA|AALAJAIAJA
2. Chippewa Coal Com- | Chippewa... Micl}. T JAJAJAJALA|AJAJA|AJA|A|A|A|AIA|AJA]ALTAIA
3. Cg’gg{fdawd Coal Com- | Wolverine.....] Mich.} RT [AJA|A]AJA|A|ATAATA]AJA|AJAIA]AJA]A|A|A
any.
4.anso}l7idawdCoalCom- Crapo..ceueaas Mich.} RT [AJAIA|ATA|A|AJAJA|AJA|AJA[ATA|AJA]AJALA
5. Hodd Goal Company. ... Mich.| T {AjA|alaia|alafalalatalalalapalalalalala
6. Monitor Coal Company..- Mich.] T [AJAJAJATA|A|ATAIAIAJA|AJAJAIA]A]AIAAlA
7.N%w Michigan ~ Coal Mich.| T |AJA|A|ALA|AJAJA|AJAIA|AlAJAIAJA]AIALAA
ompany. 0. .
8. Robertpﬂage Coal Com- N%?lo_-._--.-_ Mich.| RT [AIA|A|AIA|AJAJA|AJATAIA]AJALAA]A]A]AlA
ny.
9. Sn%?ngw Mining Com- | JanesStreet.._| Mich_| T JAJA|A|AJA|AJATAJAJA]A|A|A|A]AJAJATAlA|A
any. 3
10. St:r.()J gyhérles Chesaning | Ghesaning_...| Mich.| T [AJA|A[AIA|A]AJAJAJA|AJAJAJAJAAIAJAA]A
0al Company.
11. StbCharles arﬂye]d Coal | Garfleld.. ... Mich_| RT JAJAJA|AJAIA|AJAAIAJA|AJA|ATA|A]A]AA|A
°~ Company.
12. ’I‘ri—Parpty (s)’oal Company.| Tri-Party.....] Mich_| T |A[AJA|AJAJAJAIA|AIAJA|ALA|AIA|AJA]ALALA
T-Truck., RT-Rail and truck.
Prices in cents per net ton of 2,000 rounds and size group numbery
Price classification *
1|23 |4|5{6|7]8|9|10|11j12|13}14|16|16]|17|18|10]20
- . 300] 295] 285| 265} 265| 2565 245| 240] 220 105| 1456} 145] 195] 165] 135} 125 114] 78] &0} 76
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Railroad Locomotive Fuel Prices
(On Line and Off Line)

All coal, except lump or double
screened sizes, sold for Railroad Loco-
motive Fuel shall take a minimum price
at $1.95 per net ton of 2,000 Ibs. F. O. B.
mines.

Egg Coal—(2' x 5”7 and under) and
smaller double screened sizes may be
applied at mine run prices when neces-
- sary, and to the extent only of egualiz-
ing production with orders for other
group sizes.

Geographical Description of Consuming
Market Area to Which Prices Apply

Market Area No. 27—All territory in
the state of Michigan on and south of
the line of the Grand Trunk Railroad
from Port Huron to Owosso, and on and
east of the line of thé Michigan Central
Railread, Owosso to Lansing, and on and
south of the line of the Pere Marquette
Railroad, Lansing to Waverly, and on
and west of the line of the Pere Mar-
quette Railroad, Waverly to Pentwater,
Michigan (and in addition thereto that
part of the province of Ontario west of
Goderich, Clinton, St. Marys, London,
St. Thomas and Port Stanley, Ontario).

Market Area No. 28—All territory in
the lower peninsula of Michigan north
of the line of the Grand Trunk Rail-
road, Port Huron to Owosso, and west
of the line of the Michigan Central Rail-
road, Owosso to Lansing, ‘and north of
the-line of the Pere Marquette Railroad,
Lansing to Waverly, and east and north
of the line of the Pere Marquette Rail-
road, Waverly to Pentwater.

DistrIct No. 6
MINIMUTLL PRICES

“In accordance with Order 247, the Dis-
irict Board for District 6 held various
meetings for the purpose of classifying
properly coals of the Code Members in
relation to other coals produced in the
District. As a result of said meetings, a
schedule of proposed minimum prices
was drafted by the District Board and
copies thereof were sent to all Code Mem-
bers within said District.

A letter dated August 24, 1938 was at-
tached to each copy of such schedule of
proposed minimum prices advising that
any protests must be in writing and filed
with the District Board not later than
September 1, 1938.

The only protests which the District
Board received were those protests from
the Buffalo Coal and Coke Company with
regard to the classification and prices of
coal of the Brady mine on all sizes and
also from the Cove Hill Coal Company

- on the coals of the Three Springs Mine.
Subsequent to January, 1938, the Cove
Hill Coal Company acquired ownership
of the Three Springs Mine from the
Marshall Mining Company and it was
agreed that the record on the protest of
the former owner at the previous hear-
ings should now be heard in support of
the present owner.

The final schedule of proposed mini-

{mum prices which was drawn up by the

District Board for District 6 and sub-
mitted to the Commission, appears in
the record as Exhibit 314.

In the peparation of the schedule of
proposed minimum prices as submfitted to
the Commission by the District Board for
District 6, meetings were held to discuss
and consider the preparation of the
schedule of proposed minimum prices for
coals of the Code Members in the Dis-
trict. At these meetings each member of
the District Board had before him a lst
of all Code Members with the tonnage
produced by each for the year 1937, to-
gether with such data as has heen accu-
mulated by the Distriet Board, such as
reports from Code Members, containing
information as to analyses of the various
sizes of coal produced by them, the seam
from which such coals were produced,
the various sizes produced at the differ-
ent mines, together with the tonnage of
each size produced in 1937 and the
monthly and annual reports from the
Department of Mines of the State of
West Virginia. Each member of the Dis-
trict Board also had before him a copy
of the Commission’s Order 247, setting
forth the standards incorporated in Sec-
tion 4, II (a) of the Act. It was the
judgment of the members of the District
Board for District 6 that all coal pro-
duced in said District is from the same
geological basin and seam of coal,
namely, Pittsburgh No. 8. The District
Board determined the qualities of the
coals in the various sizes preduced by the
Code Members are, within reasonable
limits, the same. The District Board, in
setting up the classification of the coals
of each of the varlous Cede Members,
determined that there should be no vari-
ations as to the mines in the price of the
coals of each member for each size into
the consuming markets. The coals pro-
duced in District 6 are interchangeable
because of their similarity in quality and
characteristics.

The schedule of proposed minimum
prices as submitted to the Commission by
the District Board for District 6 contalns
twelve (12) size groups. These size
groups are set forth in Exhibit 324, to
which particular reference is made, as
well as the total commerclal tonnare pro-
duced for each of the twelve size groups,
the total captive tonnage, the total rail
fuel tonnage shipped and the total ton-
nage produced for bunker or vescel fuel
purposes. Exhibit 324 also shows the pro-
posed minimum prices for each size
grouping in each use classification, to-
gether with the total realization bascd on
1937 tonnage.

Since the World War, the trend has
been an increased use, for commercial
purposes, from the mine run and double
sereen sizes to the smaller sizes of coal.
The principal reason for this change is
due to the development by manufactur-
ers of burning equipment that would
burn the smaller gizes of coal ab higher
efficiency. The District Board consid-
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ered this fact in determining the price
relationships between the various sizes in
District 6.

It has been the general expzrience of
the industry that the large sizz coals that
go to domestic users command a higher
price than the smaller sizas. It has bzen
long recognized that as the size of coal
ccreened decreases in District 6, the qual-
ity decreases. ‘The District Board alss
took this into consideration in proposing
a differential on the various lump and
slack sizes.

In consideration and preparation of the
schedule of proposed minimum prieces,
the members of the District Board for
District 6 relied on their intimate knowl-
edge of the varjous coals in fhe District
regarding their relative market value and
competitive relationships. The Districh
Board gave little consideration to analy-
£es. In some instances the analyses were
at variance with the actual exparience of
the membears of the District Board and
they only considered what was essential
and correct from their knowledge of the
co2ls under consideration. The mem-
bars of the District Board could, by exam-
ination of an analysis, determine if if re-
flected correctly the coal produced and
they could then arrive at a price which
was relative betwesn the sizes and just
and equitable as between the various pro-
ducers in District 6.

The District Board determined market
areas as follows: To the States of Con-
necticut, Delaware, Indiana, Ilinois,
Jowa, Eansas, Kentucky, Maine, Mary-
land, Massachusetts, Michizan, Minne-
sota, Miscour], Nebraska, New Hamp-
shire, New Jersey, New York, North Da-
kota, Ohlo, Pennsylvania, Rhode Island,
South Dakota, Virginia, Vermont, West
Virpinia, Wisconsin, the District of Co-
lumbia and the Dominion of Canada,
which are the areas to which the Code
Members' in District 6 have shipnpzd
thelr cozals in the past.

The District Board for District 6 con-
sists of 7 members, 6 preducers and 1
labor member, all of whom are experi-
enced and seasoned coal men, having
actively engaged in the production, salz
and merchandising of cozls for many
yvears. The small operators, as well as
the large operators, have representation
on the District Board.

The tonnage produced by the various
companies with which the six producer
me=mbears are connected repressnts 91.47
par cent of the tofal known commercial
tonnaqe, or 70.80 par cent of the fotal
production of District 6, including cap-
tive tonnage for the year 1937.

The District Board for Distrief 6 usad
the mine run size as a base and applied
the welghted average cost in Minimum
Price Area No. 1, as determined by th2
Commission, namely, $2.157 as the price
for that size. The District Board then
related the market values of the various
sizes to the base slze, as a resuld of
which they were able to defermine the
price varizations as bebween the various
size groupings and to determine the pro-
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posed minimum prices for each size
grouping.

The letter “C” was used by the Dis-
trict Board for District ¢ in order not to
confuse the Code Members whose coals
had been so classified in the price sched-
ule proposed by the Commission on De-
cember 16, 1937. It would make no ma-
terial difference if the letter “C” were
changed to “A”.

The base coal is shown on page 11, of
Exhibit 324, together with the price dif-
ferential hetween the various size group-
ings, using the mine run size as the
base—Size 8. 'This exhibit shows in
cents per net ton how much under or
over the mine run size the price each
size will take. There is no differential
for individual mines as the coals mined
all come from the same geological basin
and the same seam of- coal, namely,
Pittsburgh No. 8.

The coals produced in .District 6 are
of such guality that the variety of uses
is limited to commercial and domestic,
railroad fuel, and bunker-vessel fuel.
The District Board set up variations as
to values to uses, giving effect to a value
on coals for raflroad fuel purposes and
on coals for bunker-vessel fuel purposes
in addition to the general price classifi-
cation of commercial and domestic use.

The protests of Buffalo Coal and Coke
Company and Cove Hill Coal Company
were supported by one witness called on
behalf of the protestants, being vice-
president of the Costanzo Coal Mining
Company, the selling agent for the pro-
testant companies. The protests are to
the classification of the coals produced
at the mines of the protestants, including
the prices on their slack sizes. The pro-
testants alleged a price differential of
fifteen cents per ton on Size Groups 1
to 5, inclusive; fwenty cents per ton on

Size Groups 6 to 8 inclusive; and twenty--

five cents per ton on Size Groups 9 to
12, inclusive, should be allowed inasmuch
as their coals are inferior in quality to
coals produced by other mines in the
District. "

The total production’ of the protest-
ants’ mines is’ approximately 400,000
tons, or eight per cent of the total an-
nual production from all mines in Dis-
trict 6. No evidence has been introduced
to show the percentage of slack coal
produced by the protestants.

No other formal objections were filed
to the tentative classification schedule
of coals that were produced by the Dis-
trict Board for District 6. i

The District Board for District 6
established 12 size groupings of the coal
within the District for the reason that
no less number would afford a proper
basis for coordination as required by
Order 247. After the District Board had
determined 12 size groupings, it found
that the relative market value of Size
Groups 6, 7 and 8 as determined is the
same; also Size Groups 9 and 10 would
take the same price.

The price of $2.05 in Size Group 8 was
proposed by the District Board for rail-
road fuel as the preponderant railroad

fuel tonnage in District 6 falls within
Size Group 8 and such price would reflect
the relative value of the various coals
for railroad fuel purposes in relationship
to the value of those coals used for other
purposes. A price of $2.25 in Size Group
5 was proposed by the District Board for
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bunker-vessel fuel based upon the same
reasoning as that for railroad fuel. The
District Board recommended that the
decimal point should be deleted and in
Size Groups 6, 7 and 8 the seven mills
should be deleted, so that the amended
schedule would read:

“

Prices in Cents per Ton of 2,000 Pounds for Shipment Into All Consuming Markets,
for All Purposes Except Railroad Fuel and Bunker Purposes

8izo groups
Price index
1 2 3 4 5 6 7 8 9 10f1 |12
[o] - 2601 250 | 2403 235] 225| 215| 2161 216 | 105| 105 | 186 188
Brady and Three Springs Mine...] 260 | 250 | 240 | 235 225 215| 215 216 185 185 | 176 178

Prices'in Cents per Ton of 2,000 Pounds for Shipment Into All Consuming
Markets—For Railroad Fuel

Sizo groups
Price index .
1 2 3 4 5 i 7 8 9 | 10| 10| 1
C 215
Prices in Cents per Ton of 2,000 Pounds for Shipment Into All Consuming
) Markets—For Bunker Fuel
Size groups
Price index
: 1 2 3 4 5 i 7 8 9 | 10| 11| 12
. 225 [aemmefacnsac|eaccac]cncnaafancan]encane
A

The Gommission finds that the price of
$2.05 for locomotive railroad fuel should
be amended by an increase of ten cents
per ton and that the schedule of pro-
posed minimum prices should be
amended to show such price to be $2.15
per ton. ’

Exhibit 324 shows the total tonnage
produced by Code Members as reported
to the District Board, broken down as to
size groupings for the year 1937, and
separafed into four use classifications,
namely,  commercial, captive, railroad
and bunker-vessel fuel. - It also shows
the proposed minimum prices for each
size grouping in each classification and
the average realization per ton for the
District at prices proposed by the Dis-
trict Board for District 6 and submitted
to the Commission. The use of 100 per
cent of the total fonngdge would not
change the realization figure to any ap-
preciable extent. The weighted average
cost of Minimum Price Area No. 1, as
per General Docket 15, as determined
by the Commission is $2.157 per ton.
The weighted average realization for
3,858,201.98 net tons is $2.1179 per ton.
In making this computation, 93.04 per
cent of the tonnage produced in District
6 for the year 1937 was used.

Tiere is, therefore, a difference of 4
cents between the yield upon the ton-
nage under the prices as proposed by
the District Board for District No. 6 and
the weighted average cost of production

for Minimum Price Area No. 1 as deter-
mined by the Commission. Since thero
is a volume of tonnage flowing below
the weighted average cost, it must bo
raised, consequently, some tonnage price
must be increased in order to “equal ay
nea;;rly as may be” the weighted average
cost.

By decreasing the prices In Size
Groups 6, 7 and 8 from $2.157 to $2.15
(eliminating the mills) and by ine
creasing the railroad fuel price from
$2.05 to $2.15, the following effect would
be had upon the estimated realization:

Togz;l4tons as shown in Exhibit

38,858, 201,08

Total amount as shown:in Ex«
hibit 32¢ $8, 171,480,110

Average realization per ton as
shown in Exhibit 824..... - $2. 11796
==

Less $0.007 per ton on 1,647,-

970 tons in Size Groups 6,
7 and 8 911, 636,79

Plus $0.10 per ton on 872,70548

tons increase on railroad
fuel £87, 270 6.0

Net adjustments...aaoa §76, 748,11

Net estimated realization.... $8,24%7, 230,41
Net estimated realization per

§2. 13768

ton
Perton
Welghted average cost for minimum
price area No. 1 as per Goneral

Docket 15 62,167
Preliminary Realization after adjust-

ments - 2,137

Difference. $0. 020
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The Commission finds that the realiza-
tion is equal as nearly as may be to the
weighted average cost for Minimum Price
Area No. 1.

The District Board for District 6 is
composed of members thoroughly ex-
perienced in the production and sale of
coals in District 6. Said District Board
approved the schedule of proposed mini-
mum prices as amended before submit-
ting same to the Commission and in the
judgment of said District Board the
minimum prices as they appear in the
amended schedule are just and equitable
between the producers within the dis-
trict; have due regard to the interests
of the consuming public, and do not and
will not permit dumping; reflect as
nearly as possible the relative market
values of the various kinds, qualities and
sizes of coal produced in said district;
reflect price variations as to values as
to wuses; reflect price variations as to
consuming market areas as to the vari-
ous kinds, sizes and qualities of coal
produced within the district for ship-
ment into any consuming market areas
and conform to the reguirements of
Order 247 of the Commission and to the
provisions of Section 4, IT (a) of the
Act.

And now, upon the record in this
cause, upon the evidence, both decumen-
tary and otherwise, and upon the above
and foregoing facts found to exist, the
Commission finds:

That the schedule of proposed mini-
mum prices as amended and submitted
to the Commission by the District Board
for District 6 should be corrected and
revised in order that same may better
conform to Order 247 of the Commis-
sion and to the provisions of Section II
(2) of the Act, and said schedule is in
the following respects modified:

Item 3 on page 2 of the schedule
should be revised to read, “All size desig-
nations herein are for round hole screens
or their equivalent, except when other-
wise designated. When other types of
screens are used, the District Board, sub-
ject to the approval of the Commission,
shall determine the actual size designa-
tions of coal so prepared.”

Item 8 on page 2 of the schedule
should be revised to read, “When coal
is subjected to any chemical, oil or wax-
ing process, an additional charge of not
less than 10 cents per net ton shall be
made.”

Page 11 of the schedule should be cor-
rected to eliminate the decimal point for
all size groups and the 7 mills gppearing
in Size Groups 6, 7 and 8 should likewise

* be eliminated.

Page 11 of the schedule should be re-
vised to change the price in Size Group
8 for railroad fuel from $2.05 to $2.15
per ton.

Page 12 of the schedule should be re-
vised to read, “The Market Areas to

which coal produced in District 6 ordl-
narily moves includes destinations in
the States of . . .:", eliminating the word
“all”.

The protests of the Builalo Coal and
Coke Company and the Cove Hill Coal
Company are granted as follows, and in
all other respects denled: In Size Groups
9, 10, 11 and 12, a ten cent per net ton
differential under the present proposed
prices for these size groups is granted,
and the Price Classifications for these
Protestants, on page 5 of the schedule,
should be amended to read as follows:

Size Group 9—E.

Size Group 10—E.

Size Group 11—E.

Size Group 12—E.

That the District Board for District 6,
as directed by Order 247 of the Com-
mission, proposed minimum prices free
on board transportation facilities at the
mines for kinds, qualities and sizes of
coal produced within the District, and
classification of coal and price variations
as to mines and consuming market
areas, and values as to uses.

That the District Board for District
6, as directed in Order 247 of the Com-
mission, submitted to the Commission a
schedule of proposed minimum prices,
together with the data upon which same
were computed, including but without
limitation, the factors considered in de-
termining the price relationships.

That the minimum prices as proposzed
by the Distriet Board for District 6, and
as herein modified, reflect as nearly as
possible, the relative market value of the
various kinds, qualities and sizes of coal
produced within the district; are just
and equitable as between producers
within the District; have due regard to
the interests of the consuming public,
and do not permit dumping.

‘That the minimum prices proposed by
the District Board for District 6, for any
kind, quality, or size of coal for ship-
ment into any consuming market area,
as herein modified, are just and equita-
ble between producers within the district.

That the minimum prices propozed by
the District Board for District 6, as
herein modified, yield a return per net
ton for the District, equal as nearly as
may be to the weighted average of the
total costs per net ton of the tonnage of
Minimum Price Axesa 1, the price area in
which District 6 is placed under the Act,

That the schedule of proposed mini-
mum prices, as amended, and submitted
to the Commission by the District Board
for District 6, as amended, corrected,
modified and revised as hereinbefore seb
forth conforms to Order 247 of the Com-~
mission and to the requirements of Sec-
tion 4, II () of the Act, and as so
amended, corrected, modified and re-
vised, said schedule be and the same is
hereby approved by the Commission to
serve as & basis for the coordination
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provided in Section 4 XI (b) of the Act.
A copy of sald schedule, as amended,
corrected, revised and modified appears
in the Appendix for District 6.

APPENDIX Fon District No. 6

SCHEDULE OF IMIXTIMUNM PRICES AS MODIFIED
AND AFPROVED TO SERVE AS A BASIS FOR
COORDIATION
Nore—The prices in this schedule are not

the final prices that will be establizhed on

co2l for chipment by Code Members within

this district into consuming markets of this

distrlet. In the ultimate establichment of
the ciffective minimum prices, pursuant to
subzoction (b) of Part XX, Ssction 4 of the
Act, the mintmum prices in this schedule are
cubject to cuch increate or decrease respec-
tively, o3 may be nececsary to out the
provicions of cubsections (a) and (b) of Part
I, Scction 4 of the Act.
F. V. McCULLOUCHE,
Secretary.
Issued January 4, 1939.

Price Instruction and Exceptions

1. The schedule of prices shown herein
apples £. 0. b. transportation facilities at
mines on all coal produced by Code mem-
bers in District No. 6.

2. All prices are subject to the mar-
keting rules and regulations issued by the
National Bituminous Cozl Commission.

3. All size designations herein are for
round-hole screens or their equivalents
except when otherwise designated.
When other types of screens are used,
the District Board, subject to the ap-
proval of the Commission, shall defer-
mine the actual size designation of coal
£0 prepared.

4, In the sale of coal to destined points
outside the boundary of the TUnilted
States, prices stipulated herein are for
payment in U. S. funds.

5. All prices herein are per net ton of
2,000 pounds, f. o. b. transportation fa-
cllities at the mines.

6. Any mine of & Code member whose
mine classification is not shown herein
shall take the same classification as ad-
Jacent mines.

7. All grades of coal washed shall be
classified in the same manner as in the
case of raw coal; namely, on the basis
of the kind, quality and size of the coal
as loaded into transportation facilities.

8. When coal is subjected to any chem-~
ical, oil or waxing process, an additional
charge of not less than 10 cents per net
ton shall be made.

Base Size Groupings

Sice 1.—All lump over 4’,5x8,4x 8.

Stze 2.—23%"* to 4’ lump inclusive, 4 X
6,4x5.

Size 3.—135" to 2'* lump inclusive, 3 x
6,2x6,11%4 x6.
Size 475" to 134’” lump inclusive,
3x5,3x4,2x5,1% x5.
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Prices in Cents per Ton of 2,000 Pounds
for Shipment Into ALl Consuming Mar-

kets, for Bunker Fuel

Size groups
Price
index

1|2]|3{4|5]|6]7}8|9}10

C 225/

Geographical Description of_ Consuming
Market Areas to Which Prices Apply

The Market Areas to which coal pro-
duced in District No. 6 ordinarily moves
jncludes destinations in the States of:
Connecticut, Delaware, Indiana, Tlinois,
Towa, Kansas, Kentucky, Maine, Mary-
land, Massachusefts, Michigan, Minne-
sota, Missouri, Nebraska, New Hamp-
shire, New Jersey, New ¥York, North
Dakota, Ohio, Pennsylvania, Rhode
Island, South Dakota, Virginia, Vermont,
West Virginia, and Wisconsin; also Dis-
trict of Columbia and Dominion of
Canada.

Mintiron: PRICE AREA No. 1—DisTricT No.
13 WrTHIN THE AREA DEFINED aS MINI-
119M PRICE AREA NO. 1, COMPRISING VAN
BUREN, WARREN AND McMINN COUNTIES,
TENNESSEE

PROFOSED MINIMUDM PRICES

Pursuant to Order No. 251 of the Com-
mission, the District Board for District
No. 13 prepared a schedule of proposed
minimum prices f. o. b. transportation
facilities at the mine for kinds, qualities
and sizes of coal produced by the one
code member within that part of the Dis-
triet which lies within Minimum Price
Area No. 1, comprising Van Buren, War-
ren and McMinn Counties, Tennessee,
and such classification of coal and price
variations as to mines and consuming
market areas, and also such values as to
uses and seasonal demands as it deemed
proper and within the authority con-
ferred by the Act.

There is only one code member within
said part of District No. 13, and he oper-
ates only one mine. The District Board
served a copy of its proposed schedule of
minimum prices upon this code member,
and also submitted a copy thereof, to-
gether with the data upon which the
proposed minimum prices were computed
and the factors that were considered in
determining the price relationships, to
the Commission. Said proposed schedule
was introduced in evidence herein as Ex-
hibit No. 495-A.

Said code member protested that the
level of prices proposed by the District
Board for his coal was too high and that
the maximum price therefor should not
exceed $1.50 per net ton. The level of
the prices proposed by the District Board
for his coal was designed to yield a return
as nearly as may be to the weighted
average cost of $2.157 per net ton which
the Commission determined for Mini-

No.6——=6

mum Price Area No. 1 in which said part
of District No. 13 is located. Obviously,
therefore, 2 maximum price of $1.50 per
net ton, as contended for by the protest-
ant, would not return a realization equal
as nearly as may be to such weighted
average cost.

The District Board explained to the
protestant by letter that its proposed
schedule was one of relationships of the
kinds, qualities and sizes of coal, and not
one of the level of prices, and nothing
further was heard from him. Neither
did said protestant file & protest with
the Commission. No changes were ne-
cessitated by said protest and none were
made by the District Board as a result
thereof in its proposed schedule, Exhibit
No. 495-A.

‘The schedule of minimum prices pro-
posed by District Board No. 13 for sald
part of the District was prepared, con-
sidered and adopted at a meeting of the
District Board, and the Chairman of the
Board, who is thoroughly familiar with
the marketing and distribution of coals
produced in District No. 13, testified in
support thereof. His knowledge of the
coals of District No. 13 is based upon
many years of experience in the District.

District Board No. 13 consists of fifteen
members, all of whom have been con-
nected with the coal industry for a good
many years and practically all of whom
have had long experience in the mining
and marketing of coal. ‘The members of
this Board represent production from
practically the entire District, and they
have an intimate knowledge of the rela-
tive values of the coals produced in the
entire District. By reason of this knowl-
edge they are fully capable of judging
the price differentials and relationships
between the kinds, qualities and sizes of
coal produced within the District, includ-
ing that part thereof which lies within
Minimum Price Area No. 1.

The schedule of minimum prices pro-
posed by the District Board includes all
of said part of District No. 13 in one
production field. The mining of coal in
the three counties comprising satd fleld
is confined, in so far as the District
Board has knowledge, to the mine op-
erated by the one code member. This
is a truck mine with no rail connections
and deliveries therefrom are made only
by truck. The mine is located on the
northern edge of the Sewanee seam of
coal and all coal produced therein is
mined from said seam. The Sewanee
seam is mineable in that part of District
No. 13 that carries the carboniferous
measures in Tennessee, and it extends
for a short distance into the State of
Alabama.

The District Board designated the
State of Tennessee as the only consum-
ing market area into which sald code
member ships his coal, and the minimum
prices proposed by the District Board
are the same for this entire consuming
market area.
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The schedule of minimum prices pro-
posed by the District Board confains
six size groups numbered from one fo
six and one price classification desig-
nated “A”. The code membzr within
safd part of Disfrict No. 13 submitted
distribution data showing by tons the
varlous sizes of coal that he produced
during the perlod August 1937 to July
1938, inclusive, and analyses of his coal
to the Disirict Board. 'The District
Board had these data and also analyses
submitted by other code members op-
erating on the Sewanee seam bafore it
at the time it prepared its proposed
schedule of minimum prices, and it re-
lated the coals of said code member ac-
cording to their value, based on analysss,
physical characteristics and market
history.

The size groups and the price classifi-
cation which the District Board pro-
posed for the coals of said code member
are set forth on page 4, of Exhibit No.
495-A. The siza groups are numbered
in dezcending order as to size.

Size Group No. 1 was used to designate
screened coal-bottom size larger than
2'7; Size Group No. 2 to designate double
ccreened coal-maximum top size 5%,
maximum bottom size 2*’; Size Group
No. 3 to designate double screened coal-
maximum top size 2’, maximum bottom
size 1''; Size Group No. 4 to designafe
straight mine-run; Size Group No. 5 fo
designate Resultant 2x0°’; and Size
Group No. 6 to designate Resultant 1x0°".
Only one price classification was pro-
posed for each size group and this classi-
fiecation was designated by the letter
llA!l.

The distribution data submitted by the
code member, which represent 2,544 net
tons produced within said part of Dis-
trict No. 13 during the period Ausust
1937 to July 1938, inclusive, tozether
with the analyses submitted by him were
introduced in evidence as Exhibit No.
495-B. The size groups and the price
classification propozed by the District
Board appear to be reasonable and nec-
essary, and they are hereby approved.

The District Board proposed eicht
price instructions, all of which are set
forth on page three of the proposed
schedule, Exhibit No. 495-A. Ifem No. 1
thereof provides that:

“The schedule of prices shown herein
applies £. o. b. trucks or wagons at mines,
on all ceal produced by code members in
the District shown on the title page
hereof.”

It appears, however, that the following
language would more nearly conform to
the provisions of Section 4, Part I (a) of
the Act, which provides that all coal shall
be priced 1. o. b. “Transportation Facili-
tles”, and it will be inserted in lieu of
the language of Item No. 1 as said lan-
guage now appears on page 3 of the pro-
pozed schedule, Exhibit No. 495-A:

“The schedule of prices shown herein
applles . o. b. transportation facilities at
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mines, on all coal produced by code
members in the District shown on the
title page hereof.”

Item No. 3, page 3, of the proposed
schedule provides that:

“If any size is made for which g price
is not designated herein, such size shall
be sold at the price applicable to the
next larger size.”

The evidence indicates that the follow-
ing language would more nearly express
the intentions of the District Board, and
it will be inserted in lieu of the language
‘of Item No. 3 as said language now ap-
pears on page 3 of the proposed schedule,
Exhibit No. 495-A:

“If any size is made for which g price
is not designated herein, such size shall
be sold at the price applicable to the
next higher priced size group, and priced
accordingly.”

Item No. 4, page 3, of the prbposed
schedule provides that:

“All size designations herein are for
round hole screens. When other types
of screens are used the round hole equiv-
alent shall control the size.”

The evidence also indicates that the fol-
lowing language would more nearly ex-
press the intentions of the District Board
with respect thereto and the Commis-
sion finds that the above language of
Item No. 4 as it now appears on page 3
of the proposed schedule should be de-
leted and the following language inserted
in lieu thereof:

“All size designations herein are for
round hole screens, or their equivalent,
except when otherwise designated. When
other types of screens are used, the Dis-
trict Board, subject to the approval of
the Commission, shall determine actual
size designation of the coal so pre-
pared.”

Items Nos. 6, 7 and 8, page 3, of the
proposed schedule, provide, respectively,
as follows:

(6) “When coal is subjected to any
chemical, oil or waxing process, an ad-
ditional charge of not less than 10 cents
per net ton shall be made.”

(1) “Seasonal discounts as follows may
be allowed on domestic coal:

“Size groups 1, 2, and 3.~May, 50;
June, 40; July, 30; Aug., 20; Sept., 10.”

(8) “All prices hérein are for un-
washed coal; washed coal shall be ten
cents per net ton higher than unwashed
coal.”

These price instructions appear to be
reasonable and necessary and they are
hereby approved. -

No protests to the proposed schedule
submitted by the District Board, Ex-
hibit No. 495-A were filed with the Com-
mission.

Exhibit No. 495-B shows the percent-
age of each size group produced by the

code member within said pdart of Dis~
trict No. 13 during the period August
1937 to July 1938, inclusive; the net real-
ization per net ton for each size group
after allowance for seasonal discounts;
and the proportion of return in cents
per net ton that each size group would
give in relation to the total return per
net ton at the prices proposed by the
District Board and submitted to the
Commission in Exhibit No. 495-A.

The average realization to be ex-
pected from the minimum prices pro-~
posed by the District Board for the coals
produced by said code member in said
part of District No. 13 has been com-
puted by the District Board at $2.167 per
net ton as shown on Exhibit No. 495-A.
The weighted average cost for Minimum
Price Area No. 1 in which said part of
District No. 13 is located, as determined
by the Commission is $2.157 per ton.
There is, therefore, a difference of only
1 cent per net ton between the average
yield upon the tonnage under the prices
as proposed by the District Board for
said part of District No. 13 and the
weighted average cost of production for
Minimum Price Area No. 1, as deter-
mined by the Commission.

District Board No. 13 approved the
schedule of proposed minimum -prices
which it submitted to the Commission
and, in the judgment of said Board, the
prices which it proposed to the Commis-
sion in said schedule, Exhibit No. 495-A,
under the Commission’s Order No. 251,
are just and equitable for the code mem-
ber within said part of District No. 13,
have due regard to the interests of the
consuming public, and do not and will
not permit dumping. It was also the
judgment of the District Board, that the
prices it so proposed to the Commission
reflect, as nearly as possible, the relative
market values of the various kinds, qual-
ities and sizes of coal produced in said
part of District No. 13, and that said
schedule of proposed minimum prices
also reflects price variations as to values,
price variations as to consuming market
areas of the various kinds, sizes and
qualities of coal produced within said
part of District No. 13, and conform to
the requirements of said Order No. 251
of the Commission.

And now, upon the record herein, and
upon the evidence submitted, both oral
and documentary, and upon the fore-
going facts found to exist, the Commis-
sion finds:

That the District Board for District
No. 13, as directed in Order No. 251 of
the Commission, proposed minimum
prices free on board transportation fa-
cilities at the mines for kinds, qualities
and sizes of coal produced within said
part of District No. 13, classification of
coal and price varigtions as to mines
and consuming market areas, and values
as to seasonal demand.

That the District Board for District
No. 13, as directed in Order No. 251 of
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the Commission, submitted to the Com~
mission & schedule of such proposed min«
imum prices, together with the data
upon which same were computed, in-
cluding, but without limitation, the fac-
tors considered in determining the prico
relationships.

That the minimum prices proposed by
the District Board for said part of Dig«
trict No. 13, as herein modified, reflect,
as nearly as possible, the relative market
value of the various kinds, qualities and
sizes of coal produced within sald part
of District No. 13; are just and equi-
table as to the code member within said
area; have due regard to the interests of
the consuming public, and do not permit
dumping.

That the minimum prices proposed by
the District Board for said part of Dlg-
trict No, 13 for any kind, quality or size
of coal for shipment into any consuming
market area, as herein modified, aro just
and equitable to the code member within
said area.

That the minimum prices proposed by
the District Board for sald part of Dig«
trict No. 13, as herein modifled, yleld a
return per net ton for said ares equal as
nearly as may be to the weighted aver-
age of the total costs per net ton of the
tonnage of Minimum Price Area 1, tho
price area in which said part of District
No. 13 is placéd under the Act.

That the schedule of proposed mini-
mum prices, as submitted to the Commig-
sion by the District Board for said part
of District No. 13, as amended, corrected,
modified and revised, as hereinabove sot
forth, conforms to Order No. 251 of tho
Commission and to the requirements of
Section 4-II (a) of the Act, and as so
amended, corrected, modified and re-
vised, said schedule should be, and tho
same is hereby, approved by the Commis-
sion to serve as a basls for the coordina=
tion provided for in Section 4-IX (b) of
the Act. A copy of said schedule ag
amended, corrected, revised and modifled
appears in the Appendix for said part of
District No. 13.

—

APPENDIX FOR DistRICT NO. 13—VAN Bu-
REN, WARREN AND McMINN COUNTIEY
(TENNESSEE) IN MINIMUNM PRICE ARrA
No. 1

SCHEDULE OF MINIMUM PRICES AS MODIFIED
AND APPROVED TO SERVE AS A DASIS FOR
COORDINATION

Nore—The prices in this schedule are nob
the flnal prices that will be established on
coal for shipment by Code Members within
this district into consuming markets of this
district. In the ultimate establishment of
the effective minimum prices, pursuant to
subsection (b) of Part II, Section 4 of the
Act, the minimum prices in this sohedulo
are subject to such Increase or decroaso ro=
spectively, as may be necessary, to carry oub
the provislons of subsections (a) and (b) of
Part II, Section 4 of the Act.

F. W. McCuirouaH,
Secretary.
Issued January 4, 1939.
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Price Instructions

1. The schedule of prices shown herein
applies f. o. b. transportation facilities
at mines, on all coal produced by Code
Members in the District shown on the
title page hereof.

2. Al prices are subject to the Market-
ing Rules and Regulations issued by the
National Bituminous Coal Commission.

3. If any size is made for which a price
is not designated herein, such size shall
be sold at the price applicable to the next
higher priced size group, and priced ac-
cordingly.

4. All size designations herein are for
round hole screens,-or their equivalent,
except when otherwise designated.
When other types of screens are used,
the District Board, subject to the ap-
provai of the Commission, shall deter-
mine actual size designation of the coal
so prepared.

5. All prices herein are per net ton of
2,000 pounds, f. o. b. transportation fa-
cilities at the mines, unless otherwise
designated.

6. When coal is subjected to any chem-
ical, oil or waxing process, an additional
charge of not less than 10 cents per neb
ton shall be made.

7. Seasonal discounts as follows may
be allowed on domestic coal:

Size groups 1, 2 and 3.—May, 50; June,
40; July, 30; Aug., 20; Sept., 10.

8. All prices herein are for unwashed
coal; washed coal shall be ten cents per
net ton higher than unwashed coal.

Size Groups
Description

Size Group No. 1.—Screened coal—
bottom size larger than 277

Size Group No. 2.—Double screened
coal—maximum top size 2"/, maximum
bottom size 2’

Size Group No. 3.~—Double screened
_ coal—maximum top size 2’/, maximum
bottom size 17*

Size Group No. 4—Sfraight Mine Run

Size Group No. 5—Resultant 2 x 0’/

Size Group No. 6—Resultant 1 x 0*’

Alphabetical List of Code IIembers
Showing Price Classification by Sizes
for All Uses Ezxcept as Separately
- Shown

Size greups
Code member | DMine 1511]1512'- Seam

1|2{3[4]5|6
O.W.Hart...| Hart Sewanes_{A|AlA]AlA]A

Prices for Shipment Into BMarket Area

Nos.
Prices in cents par net ton of b2&000
Price classifi- pounds end size group numbers
cation
1 2 3 4 5 6
A ] 245 230 220 215] 200 180

Geographical Description of Consuming
IMarket Area to YWhich Prices Apply

‘Tennessee.

Morrorr Price ARea No. 1—Disrricr
Boarp No. 2

PROPOSED LIARKETIING RULES AND RIGU-
LATIONS

A witness for District Board No. 2,
properly qualified as an expert in the
marketing of coal in that District, intro-
duced into evidence as Exhibit No. 595 the
rules and regulations proposed by Dis-
trict Board No. 2 in compliance with
Commission Order No. 243. The witness
testified that these rules and regulations
were submitted to Code Members within
District No. 2 and that two (2) protests
were filed with the District Board. These
protests related to the amounts of dis-
counts allowable to distributors on cer-
tain classes of business. A hearing was
granted to these protestants and since the
amounts of discounts allowable to dis-
tributors had previously been proposed
to the Commission by the District Board
in Docket No. 12, the District Board was
of the opinion that this schedule of dis-
counts should be eliminated from the pro-
posed rules and regulations. A new
schedule of marketing rules and regula-
tions was drawn up by the District Board
on September 16, 1938, and any reference
to amounts of discounts was omitted
therefrom. This new schedule of rules
and regulations was filed with the Com-
mission pursuant to Order INo. 248.

‘The witness for District No. 2 testified
that this Board did not intend, by the
definition of “sales agent” as contained
in paragraph 2 of Section I, and by rule 3
of Section II, that a Code Member should
evidence in writing the appointment of
an ordinary salesman who is regularly
and continuously employed at a stated
salary per -week and that such writing
should be filed with the Statistical Bu-
reau., Therefore, we are of the opinion
that definition 2 of Section I should be
modified to read as follows:

A “sales agent” is a person who, as
agent of g code member (and therefore
without purchasing the coal), csells coal
produced by such code member for him
or on his behalf: Provided, that “sales
agent” shall not include an individual
(herein referred to as a “salesman”) reg-
ularly and continuously employed by a
code member, whose sole compensation
is a stated salary per week, per month,
or per year, and who regularly devotes
the major portion of his time to the
solicitation of purchases of coal proeduced
by his code member employer.

For the purpose of clarification, we
modify definition 3 of Section I to read
as follows:

A “commission” is the total of all com-
pensations and allowances received by a
sales agent from a code member for sery-
ices rendered in the sale of coal,
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The Chairman stated at the opening
of the hearing that rules relating to
registration of distributors, including
farmers' cooperatives who may be en-
titled to register as such, should not be
submitted at this hearing but should
properly bz submitfed under Dacket No.
12. In light of this statement, the wit-
ness for District No. 2 recommended the
deletion from the District Board’s pro-
posals of any rules relating to registra-
tion of wholesalers and farmers’ cooper-
atives. Since the definitions of “Whole-
saler” and “Farmers’ Cooperative Organ-
ization” proposed by the District Board
in Section I, paracraphs 4 and 5, are
determinative of the persons entitled to
register as distributors and farmers’ co-
operative organizations we delete these
definitions from the rules at this time
and we substitute therefor the following
definition of a “registered distributor”:

A “reqistered distributor” is a person
who has been duly registered by the Coal
Commission pursuant to the rules and
regulations prescribed by the Commis-
ston for the administration of S=ction 4
I (h) of the Act.

We are of the opinion that the defini-
tion of 2 “wholesaler’s discount”, pro-
posed in Section I of paracraph 6, is
not g proper subject for consideration at
this hearing but should be determined
in a hearing held pursuant fo Section
4 IT (h) of the Act.

The term “retailing” appears only in
a rule which provides that “no discount
from minimum or other prices shall ke
paid or allowed on coal sold to any per-
con for retailing by him™., This rule ap-
pzars in rule 4 of Section V. The term
is defined as the selling of coal in Iots
or upon conditions other than wholesale.
It is apparent that the District Board
intended to prohibit tha payment of all
discounts except as authorized by Sec-
tlon 4 II (h) of the Act. Such a rule is,
In fact, determinative of thozz persons
who may receive discounts under Ssction
4 II (h) of the Act. Also, as stated be-
fore, all rules partaining to the regula-
tion of distributors and discounts re-
celved by them have bezen delefed with
the exception of a rule hereinafter dis-
cussed requirinz a person to ba rezistered
as authorized to recelve a discount bzfore
a Code Member may allow him any. Ac-
cordingly, the definition of “refailing”
contained in parasraph 7 of Section I
should be deleted.

For the purpoze of clarification, we
modify the definition of “commitment”
contained in paragraph 10 of Szcfion I
to read as follows:

A “commitment” is the status of 2 con-
tract between the time a qustation is
accepted or an option is exercised and
the time the contract is formally reduced
to writing.

The terms “registration” and “regis-
tered”, as defined in paragraph 19 of
Section I, are contained only in rules
relating to registration of wholesalers
and farmers’' cooperative organizations.
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As previously stated, all rules governing
registration of distributors have been de-
leted and the definition “registered dis-
tributor” has been substituted for the
definition of “wholesalers” and “farmers’
cooperative organizations”. Accordingly,
the definition of “registration” and
“registered” should be deleted.

We are of the opinion that definitions
16 to 25, contained in Section I of the
composite findings hereinafter given, are
reasonable and desirable. The District
‘Board did not define these terms but
they are necessary for the proper inter-
pretation of rules contained in the at-
tached composite findings. R

The witness for District Board No. 2

testified that in his opinion it would be
reasonable and desirable to provide for
the filing of agreements modifying sales
.agency contracts. Accoxdingly, wé mod-
ify rule 3 of Section IT of the District
Board’s proposed rules to provide for
such filing. In order fully to effectuate
the purpose of the rule, we are of the
opinion that the writing should set forth
all the terms and conditions of the con-
- tract, including the amount or basis of
the sales agent’s commission. Such
modification is hereinafter set forth in
rule 4 of Section IT of the composite
findings.

The witness for District Board No. 2
testiied that the sales representative
contemplated by rule 4 of Section II is
not employed by the Code Member at his
principal place of business or at a regu-
larly established sales office. Accord-
ingly, we so modify rule 4 of Section IT
of the District Board’s proposed rules.
It is apparent that the District Board,
by this rule, intended that each Code
Member.shall file monthly with the Sta-
tistical Bureau & statement showing the
tonnage sold to distributors and the
amount ‘of discounts paid or allowed to
them. Accordingly, the rule should be
further modified so as clearly to require
such filing. 'These modifications are set
forth in rule 5 of Section IT of the at-
tached composite findings.

Rule 5 of Section II of the Dlstrict
Board’s proposed rules provides that a
list showing the names and addresses
of sales agents and Code Members for
whom such agents act shall be published
by the Coal Commission from time to
time. In order properly to effectuate
this rule, the Code Member should report
to" the Statistical Bureau the expira-
tion, termination or rescission of all
sales agency contracts. Likewise, the
Code Member should file with the Coal
Commission a list showing the names
and addresses of his sales agents and
should report any change in such list.
These modifications are set out-in rules
4 (C) and 6 of the attached composite
findings. The witness testified that in
his opinion it would be reasonable to
require a sales agent to disclose the
identity of his Code Member principal so
as to protect the consumer from any
possible fraud or subterfuge. He further
stated that it would be reasonable and

desirable for the sales agent to disclose
the fact of the agency relationship if
such agent’s name appears in the trans-
action. Therefore, we are of the opinion
that the following rule should be added
to the rules proposed by the District
Board in Section II of Exhibit No. 595:

Each Code Member shall require all
his sales agents clearly to set forth upon
any form of solicitation, contract, spot
order, invoice, and statement of account
covering coal sold or fo be sold, the name

of such Code Member principal, and the.

name of the mine or mines from which
shipment was made or is to be made. If
the name of the sales agent also appears
in the transaction, then the above~-men-
tioned forms shall also disclose the fact
of agency relationship with the Code
Member principal.

Rule 6 of Section II of the rules pro-
posed by District No. 2,provides that all
agency contracts shall be held by the
Cozal Commission as the confidential rec-
ords of said parties and shall not be
made public without the consent of the
Code Member from whom the same shall
have been obtained. The witness for

District No. 2 was of the opinion, how- |-

ever, that the Commission should have
authority to disclose such information in
a proceeding against a Code Member by
way of enforcement of the Act. We are
of the opinion that this provision is a
reasonable one and that the rule should
be so modified.

Rule 7T of Section II of the rules pro-
posed by District Board No. 2 should be
clarified in the manner set forth in rule
9 of Section IT of the attached composite
findings.

‘We are of the opimon that rule 6 of
Section V of the rules proposed by Dis-
trict No. 2, in so far as it prohibits the
granting of a discount to a registered dis-
tributor under the conditions enumer-
ated therein, cannot be properly enforced
and should be deleted. In a proceeding
against a Code Member for violation of
this rule, it would be very difficult to
prove knowledge on the-part of the Code
Member as to how the distributor in-
tended to distribute the coal which he
purchased from the Code Member or as
to the relationships which may exist be-
tween the distributor and the consumer
to whom he sells the coal. From the
point of view of enforcement, this rule
could be properly effectuated only by a
rule which would prohibit the distribu-
tor from receiving & discount in the in-
stances enumerated in the rule. Such s
rule is properly the subject of considera-
tion under a hearing held pursuant to
Section 4, Part IL (h) of the Act.

In so far as the above rule prohibits
the payment of a commission to a sales
agent where the sales agent owns or
controls the purchaser to whom he sells
the coal, we are of the opinion that this
rule is a proper subject for a hearing
held under Section 4 IT (g) of the Act,
which provides that prices may not be
evaded throughthe use of subsidiaries or
affiliated sales. Accordingly, we find that
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rule 6 of Section V should be modified
in the manner set forth in rule 10 of
Section II of the attached composito
findings. .

The witness for District Board No. 2
stated that in his opinton it would
amount to a rebate if the sales agent’s
compensation or commission were deter=
mined on a tonnage basis and the Code
Member included in the computation of
such commission any part of the tonnage
of coal sold by him to the sales agent.
The witness stated that any rule pro-~
hibiting the payment of such a commis«
sion would be reasonable and that the
making of such a contract would be in
violation of the Act. Accordingly, wo
are of the opinion that the following
rule is reasonable and should be added
to Section II of the rules proposed by
the District Board:

When any commissions are paid to a
sales agent on a tonnage basis, the Codo
Member shall not include in the come
putation of such commissions any park
of the tonnage of coal sold by him to the
sales agent, whether for consumption or
resale.

In light of the statement by the Chalr«
man as to the scope of the hearing, we
are of the opinion that Sections IIT and
IV of the rules proposed by District
Board No. 2 should be eliminated and tho
following rule substituted therefor:

No Code Member or sales agent of o

'Code Member shall pay or allow any dit-

count from minimum prices to any per«
son unless such person has been regis-
tered by the Coal Commission as anthor~
ized to receive such discount at the time
of the sale,

Rule 1 of Section V of Exhibit No. 696
should be eliminated for the reason that
it 1s, in substance, the same as rule 9 of
Section II as contained in the attached
composite findings. Rules 2 and 3 of
Section V should be deleted for the rea-
son that they are, in substance, the same
as the rule substituted in these findings
for Sections IIT and 1V.

Rule 4 of Section V should be deleted
because, in light of the previous reasons,
the rule is determinative of persons en-
titled to a discount and is not the proper
subject of this hearing.

Rule 5 of Section V should be ampli-
fied for the purpose of clarity to read as
follows:

Code Members or their sales agents
may allow discounts from minimum
prices on sales of coal to registered dis-
tributors, not in excess of the maximum
discount or price allowance prescribed by
the Coal Commission upon such sales.
Only one such discount may be allowed
on any such sale.

The witness for District No. 2 stated
that it was desirable that the minimum
prices in effect at the time of the making
of o contract should govern while rule 1
of Section VI is in effect. We ave of the
opinion that the governing minimum
price under the Act is the price in effect
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at the time of the making of a contract.
The rule further provides that confracts
for pericds not exceeding one (1) year
may be entered into with governmental
agencies. In order to minimize the ad-
vantages a governmental agency would
obtain while rule 1 of Section VI is in
effect by reason of having the right to
contract for a period of a year, we are of
the opinion that it is reasonable and de-
sirable to provide that the minimum price
in effect at the time of delivery should
govern on deliveries after the first thirty
(30) days of such contracts. The rule as
proposed by the District Board provides
that such contracts may be made only
with governmental agencies as are re-
quired by law to purchase coal for a pe-
riod in excess of thirty (30) days. The
witness was of the opinion that it would
be more reasonable simply to permit such
contracts with governmental agencies
who purchase through competitive bid-
ding. The witness was of the opinion
that such an exception should also be
granted to governmental agencies where
by virtue of any express exemption in the
statute or ordinance they are authorized
by law to enter into contracts for a pe-
riod of one (1) year without regard to
competitive bidding. In order to place
governmental agencies and other pur-
chasers on-an equal basis during the spot
order period, the governing minimum
price for deliveries during the first thirty
(30) days of a contract with a govern-
mental agency should be the price in
effect at the time of the making of the
confract. Accordingly, we find that rule
1 of Section VI should be modified to
read as follows:

Subject to further order of the Coal
Commission no Code Member or sales
agent of a Code Member shall enter into
any agreement or order for the sale of
coal providing for delivery for a period in
excess of that authorized for spot order,
and no prices shall be less than the appli-
cable minimum bprices in effect at the
time of the making of the agreement or
order: Provided, however, that contracts
for periods not exceeding one (1) year
may be made with agencies of the Fed-
eral Government or with agencies of State
or local governments, where the contract
is entered into through competitive bid-
ding, at the following applicable mini-
mum prices:

(a) For deliveries during the Sfirst
thirty (30) days of the contract, at not
less than the applicable minimum price
in effect at the time of the making of the
agreement;

(b) For deliveries thereafier, at not
less than the applicable minimum price
in effect at the time of delivery if such
price is higher than the contract price.

Provided, further, that contracts for pe-
riods not exceeding one (1) year at prices
not less than the said applicable mini-
mum prices may he made with agencies
of the Federal Government or with such

agencies of the State or local govern-
ments, in the absence of competitive bid-
ding, where by virtue of an express ex-
emption in the statute or ordinance such
agencies may enter into contracts for the
purchase of coal without regard to com-
petitive bidding.

It was the opinion of the witness for
Distriet No. 2 that quotations should ba-
come null and void only upon the estab-
lishment of a revised minimum price
higher than the quoted price. District
Board No. 2 did not propose any rule lim-
iting the effective date of quotations
while rule 1 of Section VI is in effect.
We are of the opinion that in order prop-
erly to effectuate the rule limiting agree-
ments or orders to a thirty (30) day de-
livery period, quotations should be uni-
formly limited to a fourteen (14) day
effective period. District Board No. 2
likewise proposed no rule limitinz the
effective period of quotations and options
when rule 1 of Section VI is revoked by
the Commission and Code Members are
permitted to enter into contracts in ex-
cess of thirty (30) day delivery periods.
The witness for District Board No. 2,
however, agreed that when rule 1 of Sec-
tion VI is revoked, Code Members should
be permitted to enter into contracts pro-
viding for a delivery period not in excess
of twelve (12) months, excent by special
permission and approval by the Coal
Commission. In order properly to ef-
fectuate the rule limiting contracts to a
twelve (12) month period, we are of the
opinion that quotations and options
should b® uniformly limited to a fourteen
(14) day effective period when rule 1 of
Section VI is revoked.

In light of the testimony, we modify
rule 2 of Section VI to read as follows:

2. While the preceding rule is in effect,
no option may be given by a Code Mem-~
ber or sales agent for the purchace of
coal. When the above rule is suspended
or revoked by the Coal Commission, op-
tions for the sale of coal may be given
for a period not exceeding fourteen (14)
days. No options may be given at a
price less than the applicable minimum
price in effect at the time of the giving
of the option. If the applicable mini-
mum price is increased beyond the
quoted price within such fourteen (14)
days and the option shall not have been
exercised at that time, the option there-
upon shall become null and void. Pro-
vided, however, that in connection with
offers to sell to the United States Gov-
ernment, or States or political subdivi-
sions thereof, options may be given for
a period not exceeding forty-five (45)
days from the date of the offer or from
the final date for the filing of offers.

3. Quotations may also be given for a
period of not exceeding fourteen (14)
days. If the applicable minimum price
is increased beyond the quoted price
within such fourteen (14) days and the
quotation shall not have been accepted
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at that time, the quotation thereupon
shall become null and void.

4. Every quotation and opfion shall
provide that it is made subjzct fo the
provisions of the Marketing Rules and
Remulations of the Coal Commission.

5. All quotations and options must bz
made or confirmed in wrifing. Every
Code Member, or his sales agent, shall
require of his offeree that the acczptance
of a quotation or the exercise of an
option be in writing.

The witness for District Board No. 2
testified that it would be more reason-
able to require spot orders to bz ac-
Imowledsed or accepted within five (5)
business days from the date of their re-
celpt rather thon three (3) business days
as proposed by District Board No. 2. We
modify rule 1 of Section VI to read as
follows:

A spot order shall be in writing or
confirmed in writing within five (5) busi-
ness days from the date of the making
thereof.

A witness for Distriet Board No. 2 tes-
tified that rule 2 (a) of Szection VII pro-
posed by District Board No. 2 is nseces-
cary in order to prevent a sale below the
minimum price by abzorbing transparta-
tion charges. Accordingly, this rule
should be deleted and considered sepa-
rately in a hearing held pursuznt to
Section 4 II (g) of the Act, which pro-
hibits such absorption.

In light of the testimony of the wit-
ness for District Board No. 2, we find
that rules 2 (b), (¢) and (d) of S=ction
VII should be modified and clarified in
the manner set forth in rules 2 (2), (b)
and (c) of Section V of the composite
findings herelnafter given.

The witnezs for District No. 2 was of
the opinion that there should be rules
and regulations governing contracts
when rule X of Section VI of the Board’s
proposed rules and regulations twere re-
voked by the Coal Commission. In viewr
of his testimony we find that the fol-
lowing rule is reasonable and necessary:

Every contract shall be in writing and
shall express the entire agreement be-
tween the parties. The contract shall
clearly state the dafe of execution, the
effective date, the expiration date, the
price agreed upon, the terms of payment,
the size and grade of coal, the number
of cars or tonnage to be shipped, the
name of the Code XMember and the name
of the originating mine, and, where the
coal is purchased for consumption, the
use to which the coal is to bz applied.
Contracts may also be made either (3)
calling for a buyer's entire requirements
or a stated percentase of his require-
ments, showing the maximum tonnage to
be shipped thereunder, or (b) coverinz a
buyer's requirements and stating the es-
timated tonnage to ba shipped with an
allowable overshipment of not exceeding
ten (10) per cent of such estimated
tonnage.
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The witness was of the opinion that
the following rule would be desirable and
necessary if the period of contracting
were to be limited to twelve (12)
months:

No contract for the sale of coal shall
provide for deliveries to commence at a
date later than ninety (90) days from
the date upon which such contract is
entered into.

In light of the witness’ testimony we
find that the following rules are reason-
able for District No. 2:

No contract shall be made at a price
below the applicable minimum price as
established by the Coal Commission at
the time of the making of the contract
for the coal to be sold thereunder, and no
coal may be delivered upon a contract
at a price below such applicable mini-
mum price.

No contract shall provide for delivery
over a period in excess of twelve (12)
months except by special permission and
approval of the Coal Commission, upon
& showing of the necessity of meeting
the long term contract competition of
oil, gas, or other fuels or forms of power,
or for such other reasons as the Com-
mission may deem appropriate in order
to further the effectual administration of
the Act.

Any change in the terms of a contract,
not in violation of these Rules and Reg-
ulations, shall be evidenced by a written
agreement and shall conform to all the
requirements set forth in these Rules
and Regulations.

A report of every commitment shall be
filed by the Code Member or his sales
agent with the Statistical Bureau or Bu-
reaus, within fifteen (15)- husiness days
from the date of the making of the
agreement. Such report shall set forth
all the terms and conditions of the com-
mitment. A true copy of every contract
and of any agreement for modification
thereof shall be filed with the Statistical
Bureau within fifteen (15) business days
from the date of execution of such con-~
tract or agreement for modification:
Provided, however, that a report of the
commitment need not be filed if a copy
of the contract is filed within fifteen
(15) business days.

Each contract shall contain the.fol-
lowing provisions, the meaning and
effect of which shall not be changed or
altered by any other provision of the
contract:

“(a) This contract and the perform-
ance of all provisions thereof are ex-
pressly subject to the Bituminous Coal
Act of 1937, and the proper orders and
regulations issued thereunder by the Na-
tional Bituminous Coal Commission.

“(b) No shipment consigned to any
destination point may be reconsigned or
diverted without the consent of the seller
to be confirmed in writing. In case of
any reconsignment or diversion, the
seller shall charge and the buyer shall
pay not less than the applicable mini-
mum price for such coal at the time of

the reconsignment or diversion for de-
livery to the destination to which such
shipment is actually delivered and for
the use to which it is actually applied:

Provided, however, that this provision.

does not apply to railroad locomotive fuel
sold at prices £. 0. b. mines.

“(e) The coal shipped pursuant to this
confract is sold and purchased upon the
following conditions:

“(1) I£ the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated berein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the seller in writ-
ing and the seller shall charge and the
buyer shall pay not less than the ap-
plicable minimum price for such coal at
the time of diversion for the use to which
it is actually applied.”

In any case where a contract is made
by a sales agent of a Code Member, stich
sales agent shall not exercise the rights
of the seller as defined in item 7 (b) of
this section without first securing the
consent of the Code Member producing
such coal to be confirmed in writing.

The making of a contract for the sale
of coal at a price below the minimum or
above the maximum therefor established
by the Commission at the time of the
making of the contract shall constitute a
violation of the Code and such confract
shall be invalid and unenforceable.

No contract shall be made for the sale
of coal for delivery after the expiration
date of the Act at a price below the mini-
mum or above the maximum therefor
established by the Coal Commission and
in effect at the time of making the con~
tract.

Rule 1 of Section IX of Exhibit No.
595 is amplified so as to include truck
shipmenf. Rule 3 of the same section
should be modified so as to provide that
payment for coal shipped for vessel fuel
and delivered into vessels at ports of the
Great Lakes or tributary waters thereof
shall be made on or before the twentieth
(20th) day of the month following such
delivery. The witness for District Board
No. 2 testified that Code Members should
not be permitted to accept voluntarily
as payment in full any amount which is
less than the minimum price per net ton
at the time of the making of the con-
tract, except that Code Members may
be permitted to enter into bona fide
creditors’ composition with other credi-
tors of a defaulting purchaser and that
a copy of such composition should be
filed with the Statistical Bureau. We
are of the opinion that the following
rule should be approved for District No.
2 as being reasonable and in conformity
with the Act:

No Code Member shall accept as pay-
ment in full for any account for the sale
of coal any amount which is less than
the applicable minimum price for the
quantity of coal involved. Provided,
however, that & Code Member may enter
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into a bona fide general creditors’ coms-
position with other creditors of a de~
faulting purchaser. A copy of such
creditors’ composition shall be filed with
the Statistical Bureau within ton (10)
business days from the date of making
such composition.

Rule 7 of Section IX does not state
as to what time interest should be
charged or what locality should govern
the interest charged. Furthermore, g
discrimination appears in that no pro-
vision is made for the charging of in-
terest where the due date of the account
is extended by agreement, express or im-
plied, other than by acceptance of notes,
trade acceptances or other forms of in=
debtedness. We find, therefore, that this
rule should be modified to read ag
follows:

Where the due date of the account is
extended by agreement of the parties,
express or implied, or where payment s
made by note, trade acceptance or other
form of indebtedness, the seller shall
charge and the buyer shall pay interest -
from and after the due date of the ac<
count at the current rate in the locality
to which the coal is shipped to the
vendee.

The District Board provided in Sec-
tion IX that the price and falr trade
provisions of the Act shall not be vio«
lated by the use of terms of payment
and that, in no instance, shall the term
of payment be more favorable than as
specified in the rules, However, the
District Board did not propose any spe-
cific rule making the agreement, expross
or implied, to extend credit for a period
of longer than that authorized by the
rules, & violation of the code. We aro
of the opinion that the following rule is
necessary and reasonable in order fully
to effectuate the rules proposed by the
District Board relating to terms of
payment:

The agreement by & Code Member, ex-
press or impled, to extend credit for a
period longer than that authorized by
these rules and regulations, with the ef«
fect of violating the price provisiony or
the unfair methods of competition of tho
Act, shall constitute a violation of the
Code.

In light of the testimony of the wit-
ness for District No. 2 relating to rule
1 of Section VIII, we are of the opinion
that this rule should be modified in the
manner set forth in rule 1 of Section
VIO of the attached composite findings.
The witness for District Board No. 2 tes-
tified that in his opinion premium and
penalty contracts should not be author-
ized which will permit the sale of coal
below the applicable minimum price
through the exercise of the penalty. In
addition, the information required to bo
reported by rules 4 and 5 is already re-
quired by the rules approved for Dis-
trict No. 2. Accordingly, we find that
these rules should be deleted and the
following rule should be substituted
therefor:
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From and after the effective date of
these Rules and Regulations, no Code
Member shall enter into or perform any
agreement made upon & penaliy or a
premium and penalty basis which will
permit the sale of coal at an aggregate
contract price below the applicable mini-
mum price established by the Coal Com-
mission for the coal sold and delivered
upon such agreement subsequent to said
effective date: Provided, that where a
Code Member has entered into an agree-
ment made upon a penalty or a premium
and penalty basis, this rule shall not be
considered as affecting any claim that
the buyer might otherwise have had for
substandard preparation or quality un-
der Section X of these Marketing Rules
and Regulations.

Rule 1 under Section X relates to
screen sizes and permissible screen toler-
ances. This rule is deleted from the
marketing rules and regulations for the
reason that this subject is considered in
the price schedule approved for this dis-
trict. .

For the purposes of clarification, we
find that rules 2 and 3 of Section X
should be modified to read as follows:

No deduction or allowance from invoice
prices shall be granted by any Code
Member or his sales agent to any pur-
chaser for advertising.

Code Members (or their agents or rep-
resentatives) either individually or col-
lectively, with or without financial par-
ticipation by refailers of ceal, may con-
duct advertising campaigns seeking to
increase the use of coal. The amount of
expenditures incurred by a Code Member,
his agent or representative for advertis-
ing shall be subject to review by the Coal
Commission as to the good faith of the
transaction.

In light of the opinion of the wit-
riess for District Board No. 2 that such
requirements would be reasonable, we
modify rule 4 of Section X in the man-
ner set forth in rule 1 of Section IX of
the attached composite findings so that
the statement filed with the Statistical
Bureau shall show the price at which the
coal was sold, the ultimate destination of
the coal, the name of the originating
‘mine, the grade and size of the coal
shipped and the amount of commission,
if any, paid upon the resale of the coal.

With reference to rule 6 of Section X,
we are likewise of the opinion that the
statement to be filed with the Statistical
Bureau should be of real value to the
Commission and should, accordingly,
contain all relevant information. We
are of the opinion that the statement
should show, in addition to the informa-
tion required in the rule as proposed by
the Board, the price at which the coal
was sold, the tonnage delivery, the name
of the mine, the name of the Code Mem-
ber, the date of shipment, the grade and
size of coal and the destination.

Rule 8 of Section. X provides that all
coal confiscated or lost in transit shall
Ye invoiced to the carrier at the market

value of the coal but in no event at less
than the minimum price established
therefor by the Coal Commission. We
are of the opinion that this rule should
be modified to read as follows:

All coal confiscated or lost in transib
shall be invoiced to the carrier at not less
than the minimum price established for
such coal for shipment to the destination
and use to which the coal was =old or
the established price for sale to the car-
rier at the place of confiscation or loss,
whichever may be the higher,

We are of the opinion that the third
and fourth paragraphs of rule 8 () of
Section X should be deleted for the rea-
son that such provision is impractical to
administer.

After due consideration of all the tes-
timony in the record relating to the rules
proposed by District No. 2, we find that
the following rules and regulations incl-
dental to the sale and distribution of
coal by Code Members in District No. 2
are reasonable, not inconsistent with the
requirements of Section 4 of the Act and
in conformance with the standards of
fair competition established by the Act:

MAREKETING RULES AND REGULATIONS XiCI-
DENTAL TO THE SALE AND DISTRIBUTION OF
COAL BY CODE MEMBERS WITHEIN DISTRICT
NO. 2 AS PROPOSED BY DISTRICT EOARD NO.
2 AND AS APPROVED, DISAPPROVED, OR
MODIFIED FOR THE PURPOSE OF COORDINA~
TION

Section 1. Definitions

1. The term “person” as used herein,
includes individuals, firms, associations,
partnerships, corporations, trusts, trus-
tees, cooperatives, receivers and trustees
in bankruptcy and in other lemal pro-
ceedings, and any other recognized forms
of business organizations.

2. A “sales agent” is a person who, as
agent of a code member (and therefore
without purchasing the coal), sells coal
produced by such code member for him
or on his behalf: Provided, that “sales
agent” shall not include an individual
(herein referred to as a “salesman”)
regularly and continuously employed by
a code member, whose sole compensa-
tion is a stated salary per week, per
month, or per year, and who regularly
devotes the major portion of his time
to the solicitation of purchases of coal
produced by his code member employer.

3. A “commission” is the total of all
compensations and allowances received
by a sales agent from a code member
for services rendered in the sale of coal.

4. A “registered distributor” is a per-
son who has been duly registered by the
Coal Commission pursuant to the rules
and regulations prescribed by the Com-
mission for the administration of Section
4 IT (h) of the Act,

5. A “spot order” is a legal obligation
for the sale and purchase of ceal, the
delivery of which is stpulated to be
made within not more than thirty (30)
days from the date upon which the order
was accepted.

161

6. A “contract” I3 a lezal obligation
for the sale and purchase of cozl, the
deliveries of which are stipulated to b2
made during a period longer than the
maximum period specified for a spob
order.

1. A “quotation” is an offer to s2ll coal
which the offerer may withdraw prior
to its being acted upon by the offeree.

8. An “option” is an offer o sell coal
acceptable within a time certain, during
which time the offerer may not withdraw
the offer without the consent of the
offeree.

9. A “commitment” is the status of a
contract between the time a quotation is
accepted or an option is exercised and
the time the contract is formally re-
duced to writing.

10. “Coal Commission” as used herein,
shall mean the National Bituminous
Coal Commission established under the
provisions of the Bituminous Coal Act of
19317.

11, “Act” as used herein shzll mean
the Bituminous Coal Act of 1937.

12. “District Board” as used herein,
shall mean any District Board estab-
lished under the provisions of Section 4,
Part I (a) of the Act.

13. “Statistical Bureau” shall mean,
unless otherwise specifically stated, the
Statistical Bureau of the Commission for
the District in which the coal involved in
any transaction is produced, or the Dis-
trict in which is located a mine of a code
member afiected by any order or rezu-
lation.

14, “Minimum Price” shall mean a
minimum price established and made
effective by the Coal Commission.

15. “Maximum Price” shall mean 2
maximum price established and made
effective by the Coal Commission.

16. The term “producer” includes zll
individuals, firms, associations, corpora-
tlons, trustees, and receivers engaged in
the businezs of mining coal.

17. The terms “reconsismment” and
“diversion” as used herein shall mean the
change in the original consignee or in the
destination or route.

18. The term “transportation facili-
ties” means railroad cars, ships, barges,
trucks, or any other facilities used or use-
ful in the transportation of coal.

18. A “code member” means a pro-
ducer who has accepted and holds mem-
bership in the Bituminous Coal Code
promulgated under the Bituminous Coal
Act of 19317.

20. The term “domestic market” shall
include all points within the continental
United States and Canada, and car-ferry
shipments to the Island of Cuba. Bunker
coal delivered to steamships for con-
sumption thereon shall be regzarded as
shipped within the domestic market.

21. “Cargo shipment” is a quantity of
coal loaded in a veszel, boat or barge for
transportation via water.

22, “Bunker coal” or “vessel fuel” is
that coal used aboard 2 boat or vessel
for consumption thereon.
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23. “Coal” as used herein shall mean
bituminous coal.

24, The term “bituminous coal” in-
cludes all bituminous, semi-bituminous
and sub-bituminous coal and shall ex-
clude lignite, which is defined as a lig-
nitic coal having calorific value in British
thermal units of less than seven thou-
sand six hundred per pound and having
a natural moisture content in place in
the mine of 30 per centum or more.

25, 'The term “control” means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policies of g person,
whether through the ownership of voting
securities, by contract, or otherwise.

Seclion II. Sales Agents

1. All appointments of Sales Agents by
Code Members or their agents or au-
thorized representatives, and the terms
and condifions of such appointments,
shall be subject to the Marketing Rules
and Regulations from time to time estab-
lished by the Coal Commission.

2. Each Code Member shall be respon-
sible for the compliance by all his Sales
Agents and agents and employees of
Sales Agents and agents with the provi-
sions of the Bituminous Coal Code and
of all rules and regulations, promulga-
tions and determinations of the Coal
Commission.

3. Each Code Member shall require all
his sales agents clearly to set forth upon
any form of solicitation, contract, spot
order, invoice, and statement of account
covering coal sold or to be sold, the name
of such Code Member principal, and the
name of the mine or mines from which
shipment was made or is to be made.
If the name of the sales agent also ap-
pears in the transaction, then the above
mentioned forms shall also disclose the
fact of agency relationship with the Code
Member principal.

4. (A) Every contract for the appoint-
ment of g sales agent by Code Members
or by agents or authorized representa-
tives of Code Members, or any meodifi-
cation thereof, shall be in writing, and
shall fully set forth therein all the terms
and conditions of such contract, includ-
ing the amount or hasis of the sales
agent’s commission. Certified copies of
all such agency contracts entered into
on or prior to the effective date of the
establishment of these rules and regula~-
tions and in effect on such date, shall be
filed by the Code Member with the Sta-
tistical Bureau, or Bureaus, within twenty
(20) business days after such date.

(B) Certified copies of all coniracts
appointing sales agents or of agreements
modifying any sales agency contract, en-
tered into subsequent to the effective date
of these rules and regulations, shall be
similarly filed by the Code Member
within ten (10) business days after the
date upon which such contracts or agree-
ments have been entered into.

(C) Upon the expiration, termination,
or recission of any sales agency con-
tract, the Code Member principal shall

~

make a report thereof to the Statistical
Bureau, or Bureaus, within ten (10) busi-
ness days after the date of such expira-
tion, termination, or recission.

5. (A) As to all coal sold by a Code
Member otherwise than through a sales
agent or through an employee regularly
employed as a salesman by the Code
Member at his principal place of business
or at a regularly established sales office,
such Code Member shall, not later than
the tenth day of each month, file with
the Statistical Bureau, or Bureaus, a list
of all persons through whom, directly
or indirectly, any such coal was sold
during the preceding calendar month,
with a statement of the duration and
character of their employment, the ton-
nage sold by, and the rate and amount
of compensation paid to, each of them.

(B) Not later than the tenth day of
each month, each Code Member shall
also file with the Statistical Bureau, or
Bureaus, similar information obtained
from his sales agents concerning sales of
coal made during the preceding calendar
month, by the sales agents’ representa-
tives and employees other than sales-
men employed at the principal place of
business or a regularly established sales
office of the sales agent.

(C) Not later than the tenth day of
each month, each Code Member shall
also file with the Statistical Bureau or
Buregus a statement showing the names
and addresses of distributors to whom
the Code Member or his sales agents sold
coal during the preceding calendar
month, the tonnage sold, and the
amount of discount allowed to each such
distributor.

6. Within twenty (20) business days
after the effective date of these rules
and regulations, each Code Member shall
file with the Coal Commission a list
showing the names and addresses of all
his sales agents. Upon any change in
said list, the Code Member shall notify
the Coal Commission within ten (10)
business days after such change takes
place.

7. A list showing the names and ad-
dresses of sales agents and the Code
Members for whom such agents act shall
be published monthly by the Coal Com-~
mission.

8. All ggency contracts and other in-
formation filed by Code Members in
conformity with the foregoing regula-
tions, other than the names and ad-
dresses of sales agents, shall be held by
the Coal Cominission as the confidential
records of said parties and shall not be
made public without the consent of the
Code Member from whom the same shall
have been obtained, except where such
disclosure is required in any proceeding
against the Code Member by way of en-
forcement of the Act.

9. From and after twenty (20) busi-
ness days following the effective date of
these Marketing Rules and Regulations
no Code .Member or sales agent of a
Code Member shall allow .or pay, di-
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rectly or indirectly, any commission or
compensation to any sales agent,

(a) Unless the contract of agency
shall have been filed with the Coal Com-
mission, as hereinbefore required, and

(b) Unless the sales agent shall have
agreed, in writing, with the Code Member
to conform to and observe the minimum
and maximum prices and Marketing
Rules and Regulations established by the
Coal Commission and the Fair Trade
Practice Provisions of the Act, as well as
all proper Orders of the Commission, and

(c) Unless the sales agent shall have in
good faith complied with the agreement
as in paragraph (b) above provided.

10. No commission shall be pald to a
sales agent by & Code Member where the
coal is delivered or sold to any person who
owns such sales agent or who financially
or otherwise controls such agent.

11. When any commissions are paid to
a sales agent on a tonnage basis, the
Code Member shall not include in the
computation of such commissions any
part of the tonnage of coal sold by him
to the sales agent, whether for consump-
tion or resale.

12. No Code Member shall employ any
person or appoint any sales agent at &
compensation obviously disproportionate
to the ordinary value of the service or
services rendered and whose employment
or appointment; is made with the primary
intention and purpose of securing & pre-
ferment with a purchaser or purchasers
of coal.

13. Subject to further order of the Coal
Commission, the amount of commisston
to be paid by a Code Member to his sales
agent shall be fixed by agreement of tho
parties, subject, however, that upon com-
plaint of violation of the unfair methods
of competition, as provided in the Act,
the amount of such commission shall be
subject to review by the Coal Commission.,

Section I11. Discounts

1. No Code Member or sales agent of o
Code Member shall pay or allow any dis-
count from minimum prices to any per-
son unless such person has been reglg-
tered by the Coal Commission as author-
ized to receive such discount at the time
of the sale.

2. Code Members or their sales agents
may allow discounts from minimum
prices on sales of coal to registered dis-
tributors, not in excess of the maximum
discount or price allowance prescribed by
the Coal Commission upon such sales.
Only one such discount may be allowed
on any such sale,

Section IV, Limitation of Orders, Agree-
ments, Options and Quodtations

1. Subject to further order of the Coal
Commission no Code Member or sales
agent of a Code Member shall enter into
any agreement or order for the sale of
coal providing for delivery for a perlod
in excess of that authorized for a spob
order, and no prices shall be less than
the applicable minimum prices In effect
at the time of the making of the agree-
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ment or order: Provided, however, that
contracts for periods not exceeding one
(1) year may be made with agencies of
the Federal Government or with agencies
of State or local governments, where the
contract is entered into through com-
petitive bidding, at the following appli-
cable minimum prices:

‘(@) For deliveries during the first
thirty (30) days of the contract, at not
less than the applicable minimum price
in effect at the time of the making of
the agreement;

(b) For deliveries thereafter, at not
less than the applicable minimum price
in effect at the time of delivery if such
price is higher than the contract price.

Provided, further, that contracts for
periods not exceeding one (1) year ab
prices not less than the said applicable
minimum prices may be made with agen-
cies of the Federal Government or with
such agencies of the State or local gov-
ernments, in the absence of competitive
bidding, where by virtue of an express
exemption in the statute or ordinance
such agencies may enter into contracts
for the purchase of coal without regard
o competitive bidding.

2. While the preceding rule is in effect,
no option may be given by a Code Mem-
ber or sales agent for the purchase of
. coal. When the above rule is suspended
or revoked by the Coal Commission, op-
tions for the sale of coal may be given for
g period not exceeding fourteen (14)
days. No options may be given at a
price less than the applicable minimum
price in effect at the time of the giving
of the option. If the applicable mini-
mum price is increased beyond the
quoted price within such fourteen (14)
days and the option shall not have been
exercised at that time, the option there-
upon shall become null and void: Pro-
pided, however, that in connection with
offers to sell to the United States Gov-
ernment, or States or political subdivi-
sions thereof, options may be given for a
period not exceeding forty-five (45) days
from the date of the offer or from the
final date for the filing of offers.

3. Quotations may also be given for a
period of not exceeding fourteen (14)
days. If the applicable minimum price
is increased beyond the quoted price
within such fourteen (14) days and the
quotation shall not have been accepted
at that time, the quotation thereupon
shall become null and void.

4. Every quotation and option shall
provide that it is made subject to the
provisions of the Marketing Rules and
Regulations of the Coal Commission.

5. All quotations and options must be
made or confirmed in writing. Every
Code Member, or his sales agent, shall
require of his offeree that the accept-
ance of a quotation or the exercise of an
option be in writing.

Section V. Spot Orders

1. A spot order shall be in writing or
confirmed in writing within five (5) busi-
No.6—7

ness days from the date of the making
thereof.

2. Each spot order shall be subject to
the following conditions which shall
either be endorsed upon the form of the
order or upon the written confirmation
thereof by the Code Membzar or his salcs
agent, the meaning and efiect of which
shall not be changed or altered by any
other provision of the order.

(a) “No shipment consicmed to any
destination may be diverted or recon-
signed without the conscent of the seller
confirmed in writing. In cace of any re-
consignment or diversion, the seller shall
charge and the buyer shall pay not less
than the minimum price prescribed for
such coal for delivery to the destination
to which such shipment is actually de-
livered and for the usze to which it is
actually applied: Provided, however, that
this provision does not apply to railroad
loccomotive fuel sold at prices f. o. b.
mine.”

(b) “The coal shipped pursuant to this
order is sold and purchased upon the fol-
lowing conditions:

“(1) If the coal is gold for consump-
tion, it shall be used in the plant or plants
named herein and for the use stated
herein;

“(2) In cace of diversion by the buyer
to a use other than that stated herein,
the buyser shall notify the seller in writ-
ing and the seller shall charge and the
buyer shall pay not less than the appli-
cable minimum price for such coal at the
time of diversion for the use to which
it is actually applied.”

(¢) “If shipments called for by this
order are not completed within thirty
(30) days from the effective date of this
order, the unfilled portion of the order
shall not be delivered.”

3. In any case where & sale Is made by
a sales agent of o Code MMember, such
sales agent shall not exercice the rights
of the seller as defined in Item 2 (2)
of this section without first securing the
consent of his Code Member principal
to be confirmed in writing.

4. All the terms and conditions of a
sale of coal must be fully and expressly
set forth either in the order or in the
written confirmation thereof and such
order or vwritten confirmation thereof
shall specifically contain all the terms
required by Rule 1 of Section VI of these
Marketing Rules and Regulations, With-
in ten (10) business days after the date
of the making of the spot order or date
of the written confirmation thereof, the
Code Member or his sales agent shall
file with the Statistical Bureau or Bu-
reaus a copy of such spot order or con-
firmation. Any modification of a spot
order must also be made in writing and
filed with the Statistical Bureau or Bu-
reaus in the same manner,

Section VI. Contracts

Upon the revocation or suspension of
rule 1 of Section IV of these Marketns
Rules aund Regulations, Code Members
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or sales arents of Code Members may
thereaiter enter into contracts for the
sale and delivery of coal upon the follow-
ing terms and conditions:

1. Every contract shall be in writing
and sholl express the entire agresment
between the parties. The contract shall
clearly state the date of execution, the
effective date, the expiration date, thz
price asreed upon, the terms of payment,
the cize and grade of cozl, the numbsr
of cars or tonnage to be shippzd, the
name of the Code Membzr and the name
of the originating mine, and, where the
coal is purchased for consumption, thz
use to which the coal is to be applied.
Contracts may also b2 made eithsr (3)
calline for 2 buyer’s entire requiremsnts
or o stated peresntage of his require-
ments, showing the maximum tonnzge
to be shipped thereunder, or (b) covering
a buyer's requirements and stating the
estimated tonnage to be shipped with
an allowable overchipment of nof ex-
ceeding ten (10) per cent of such esti-
mated tonnase.

2. No contract for the sale of ceoal
shall provide for deliveries to commenca
at o date later than ninety (S0) days
from the date upon which such con-
tract iIs entered into.

3. No contract shall be made at a
price below the applicable minimum
price as established by the Coal Com-
mission at the time of the making of the
contract for the coal fo be sold thzare-
under, and no coa2l may be delivered
upon a contract at a price below such
applcable minimum price.

4. No contract shall provide for de-
livery over a period in excess of twelve
(12) months except by special permis-
ston and approval of the Coal Commis-
slon, upon a showing of the necessity
of meeting the longy term contract com-
petition of ofl, gas, or ofher fuels or
forms of power, or for such othsr rea-
sons as the Commission may deem ap-
propriate in order to further the ef-
fectual administration of the Act.

5. Any change in the terms of a con-
tract, not in violation of these Rules and
Regzulations, shall be evidenced by a
written acreement and shall conform
to all the requirements set forth in these
Rules and Regulations.

€. A report of every commitment shall
be filed by the Code Member or his sales
arent with the Statistical Bureau or Bu-
reaus, within fiftezn (15) businsss days
from the date of the makinz of the
arreement. Such report shall sst forth
all the terms and conditions of the com-~
mitment. A true copy of every contract
ond of any agreement for modification
thereof shall be filed with the Statistical
Bureau within fifteen (15) business days
from the date of execution of such con-
tract or asreement for maodification:
Provided, however, that a renort of the
commitment need nof be filed if a copy
of the contract is filed within fiftzen
(15) business days.

7. Each contract shall contain the
followiny provisions, the meaning and
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effect of which shall not be changed or
altered by any other provision of the
contract:

“(a) This contract and the perform-
ance of all provisions thereof are ex-
pressly subject to the Bituminous Coal
Act of 1937, and the proper orders and
regulations issued thereunder by the Na-
tional Bituminous Coal Commission.

“(b) No shipment consigned to any
destination point may be reconsigned or
diverted without the consent of the seller
to be confirmed in writing. In case of
any reconsignment or diversion, the
seller shall charge and the buyer shall
pay not less than the applicable mini-
mum price for such coal at the time of
the reconsignment or diversion for de-
livery to the destination to which such
shipment is actually delivered and for
the use to which it is actually applied:
Provided, however, that this provision
does not apply to railroad locomotive
fuel sold at prices £. 0. b. mines.

“(c) The coal shipped pursuant to this
confract is sold and purchased upon the
following conditions:

“(1) If the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated herein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the seller in writ-
ing and the seller shall charge and the
buyer shall pay not less than the appli-
cable minimum price for such coal at
the time of diversion for the use to which
it is actually applied.”

8. In any case where a contract is
made by a sales agent of a Code Member,
such sales agent shall not exercise the
rights of the seller as defined in item 7
(b) of this section without first securing
the consent of the Code Member pro-
ducing such coal to be confirmed in
writing. ;

9. The making of a confract for the
sale of coal at a price below the minimum
or above the maximum therefor estab-
lished by the Commission at the time of
the making of the contract shall consti-
tute a violation of the Code and such
contract shall be invalid and unenforce-
able.

10. No contract shall be made for the
sale of coal for delivery after the expi-
ration date of the Act at a price below
the minimum or above the maximum
therefor established by the Coal Commis-
sion and in effect at the time of making
the contract.

Section VII. Terms of Payment

1. The price and fair trade practice
provisions of the Act shall not be evaded
or violated by a Code Member, or his
sales agent, through the use of terms of
payment, and in no instance shall terms
of payment be more favorable than the
following:

(A) On rail, river, ex-river, or truck
shipments, the date of payment of ine.
voices for coal sold shall be on or before

the twentieth (20th) day of the month
following the month in which shipment
was made.

(B) On tidewater cargo shipments the
date of payment shall be not more than
thirty (30) days from date of vessel bill
of lading, and where coal is sold f. o. b.
mines for tidewater cargo shipment, on
or before the twentieth (20th) day of the
month following the month in which the
coal is dumped.

(C) Payment for all tidewater Bunker
coal supplied for foreign vessels shall be
by cash on delivery or by master’s draft
on owners in United States currency at
not exceeding fifteen (15) days’ sight at
supplier’s option. When drafts are ac-
cepted in payment, all bank charges for
collection; exchange, etc., shall be for
owner’s account. Payment for tidewater
bunker coal supplied for American vessels
shall be made on or before the twentieth
(20th) day of the month following de-
livery.

Payment for coal shipped for vessel
fuel, and delivered into vessels at ports
on the Great Lakes or tributary waters
thereof, shall be made on or before the
twentieth (20th) day of the month fol-
lowing such delivery.

(D) On lake cargo shipments, the date
of payment shall be not more than sixty
(60) days from date of vessel bill of lad-
ing, and where coal is sold f. 0. b. mines
for lake cargo shipments, on or before
the twentieth (20th) of the second month
following the month in which dumped.

(E) On railroad locomotive fuel, the
date of payment shall be on or before
the twenty-fifth (25th) day of the month
following the date of shipment.

(F) Invoices shall be paid in full in
United States currency, or funds equiv-
alent therefo, not later than the due date.

(G) No portion of the sale price may
be withheld by agreement between the
buyer and the seller based upon any un-
adjusted claim of the buyer.

(H) No sale, delivery, or offer for sale
of coal shall be made upon any condi-
tion, express or implied, that any por-
tion of the sale price may be withheld
by the buyer, or deposited in escrow,
pending or based upon a determination
of the constitutionality of any provision
of the Act, of the jurisdiction of the
Coal Commission, or the validity or ap-
plicability of any order of the Coal Com-
mission.

(I) Where the due date of the account
is extended by agreement of the parties,
express or implied, or where payment is
made by note, {rade acceptance or other
form of indebtedness, the seller shall
charge and the buyer shall pay interest
from and after the due date of the ac-
count at the current rate in the locality
to which the coal is shipped to the
vendee.

(J) Freight on all-rail or ex-river
shipments shall not be paid by a Code
Member, or his sales agent, except to
prepay stations as published in current
railway tariffs or on shipments to the
United . States . Government, States or
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political subdivisions thereof, Where
freight is thus prepaid, the amount
thereof shall immediately upon receipt of
freight bill or notice of sight draft pay-
ment, be invofced to the buyer for im-
mediate payment.

(K) No Code Member shall accept as
payment in full for any account for
the sale of coal any amount which is less
than the applicable minimum price for
the quantity of coal involved. Provided,
however, that a Code Member may enter
into a bona fide general creditors’ com-
position with other creditors of a de-
faulting purchaser. A copy of such
creditors’ composition shall be filed with
the Statistical Bureau within ten (10)
business days from the date of making
such composition,

(L) The agreement by a Code Mem-
ber, expressed or implied, to extend the
credit for a period longer than that
sauthorized by these rules and regula-
tions, with the effect of violating the
price provisions or the unfair methods
of competition of the Act, shall consti~
tute a violation of the Code.

Section VIII. Use of Coal Analyses

1. Analyses of coal shall not be utilized
by a Code Member, or his sales agent,
in selling or offering for sale any coal
produced by the Code Member, whether
or not the analysis is a term in the offer
or sale, unless such Code Member shall
have filed with the Statistical Bureau
and the District Board for the District
in which the coal is produced, a report
of the analysis or analyses as used or
proposed to be used by him. Such re-
port shall show the following:

(a) The name of the Code Member
Producer.

(b) The name of the mine,

(c) The name or geological number of
the seam or seams from which the coal
is produced.

(d) The name of the size, and, if
screened, the dimension or dimensions
of the screen or screens over and/or
through which the coal is prepared,

(e) Whether the analysis is repre-
sentative of the entire production of
such size of coal, or whether it repre«
sents only a portion of such production
segregated by selective mining, selective
preparation, actual analyses made at
the mine, or in any other manner.

(f) That such analysis is representa-
tive of the grade and size of the coal as
regularly produced by the Code Member
and as loaded directly into transporta-
tion facilities for shipment to market
and that the Code Member is prepared
to make deliveries of coal of substan-
tially the quality and character as shown
by the analysis.

(g) 'That each such analysis is not less
than a proximate analysis showing
moisture content, ash, volatile matter,
fixed carbon, sulphur and British ther-
mal units and ash softening temperature.

2. All reports of analyses so filed shall
be subject to inspection at the office of
the Statistical Bureau at any time dur-
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ing office hours by any interested person,
and may be considered by the District
Board and the Coal Commission in de-
termining from time to time proper
classifications of the coals produced by
the Code Member.

" 3. A copy of any analysis of the coal
of a Code Member made by or on behalf
of a consumer and accepted by the Code
Member as the basis for an adjustment
of price under any contract or spot order
shall be filed by the Code Member with
the Statistical Bureau, the Coal Commis-
sion and the District Board, within five
(5) business days after such adjustment
is made.

4. From and after the effective date
of these Rules and Regulations, no Code
Member shall enter into or perform any
agreement made upon & penalty or a
premium and penalty basis which will
permit the sale of coal abt an aggregate
contract price below the applicable
minimum price established by the Coal
Commission for the coal sold and deliv-
ered upon such agreement subsequent to
said effective date: Provided, that where
a Code Member has entered into an
agreement made upon g penalty or a
premium and pepalty basis, this rule
shall not be considered as affecting any
claim that the buyer might otherwise
have had for sub-standard preparation
or quality under Section X of these Mar-
keting Rules and Regulations.

Section IX. Resale of Coal 1§efused in
Transit or at Destination

1. Where coal is refused by a con-
signee in transit or at destination, the
Code Member may sell the same at the
best obtainable price, provided that in
each case the Code Member shall file
with the Statistical Bureau, and the Dis-

. triet Board for the District in which the
coal was produced, within five (5) busi-
ness days from the date of such resale,
a statement giving the following in-
formation:

(a) Name of consignee

(b) Address of the Consignee

(¢) Original destination of the coal

() Name of Code Member

(e) Originating mine

(f) The grade and size of coal shipped

(g) Price at which coal sold

(h) Reasons for the refusal

(i) Facts resulting from the investiga-
tion of the complaint

(j) Name of ultimate purchaser upon
resale

(k) Address of purchaser upon resale

(D Ultimate destination of the coal

(m) Price received by the seller upon
resale

(n) Amount of commission, if any,
paid upon the resale

(0) A copy of the carrier’s notice of
refusal or a notice of reconsignment and
such other pertinent information and
facts as may be offered in proof of the
necessity for such resale

(p) A signed and verified statement
that the provisions of the Code and the
Marketing Rules and Regulations of the

Coal Commission other than as to price
have not been violated or evaded

2, All Code Members shall properly fur-
nish to the District Board and to the Sta-
tistical Bureau of the Coal Commission
for the District in which the coal origi-
nated, full reports of all reconsignments,
and shall authorize the carrier making
such reconsignments to furnish complete
information thereon to such Statistical
Bureau.

Section X. Substandard Preparation or
Quality

1. Where any allowance is requested by
a buyer of coal on any shipment claimed
to be substandard in preparation or qual-
ity, the Code Member or the sales agent,
with the prior approval of the Code Mem-
ber, may on or before the maturity date
of the invoice, make settlement and agree
with the buyer upon any amount reason-
ably to be deducted for such inferlor coal
and accept payment therefor at less than
the minimum prices; provided, however,
that in each such case the Code Membear
shall within five (5) days after pranting
such allowance file with the Statistical
Bureau of the Coal Commission in the
District in which the coal originates, a
verified statement giving the following
information:

(2) The name and address of the con-
signee and the reason for the request for
the allowance

(b) The price at which the coal was
sold, the tonnage delivered, the name of
the mine, the Code Member, the date of
shipment, the grade and cize of coal, the
destination, and the amount of allow-
ance or adjustment made

(¢) Such other pertinent information
and facts as may be offered in proof of
the necessity for such reduction or allow-
ance

(d) A statement that the adjustment
has not been made with the purpose or
intent of evading the price provicions of
the Act.

‘The Code Member shall also file, to-
gether with the statement, a written
claim duly executed by or on bzhalf of
the buyer and verified by aflidavit, cet-
ting forth the amount claimed by way
of deduction and the reasons for the
complaint.

2. All such adjustments and allow-
ances shall be subject to review by the
Coal Commission.

Section XI. Substitutions

No Code Member or his sales agent
shall make any substitution upon any
spot order or contract, of any grade or
size of coal taking a minimum price
higher than the price specified in such
order or contract, except upon the fol-
lowing conditions:

(a) The proposed substitution shall
not be an expressed or implied condition
of the order or contract.

(b) The coal proposed to be substi-
tuted must be coal which the code mem-
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ber obligated to fill the spot order or
contract has already produced and
lozded into transportation facilities, and
which ceal cannot be sold promptly at
not lezs than the established minimum
price therefor by the exercise of the usuzal
sales effort.

Each substitution shall be limited to a
specific tonnage for shipment during a
stated period, and on a specific order or
contract and from a specific mine,

(¢) The substitution must be reason-
ably necessary as an emergency measure
in order to continue operation of the
mine of the code member from which the
coal applying on the original order or
contract s to be shipped.

(d) The purchaser of the coal shall be
duly notified of the proposed substifution
and chall evidence his willingness to ac-
cept the same.

(e) The proposed substitution shall
not be made with the purpoze or effect
of conferring any advantage on the pur-
chaser or securing any preference or ad-
vantage for the applicanf over his com-
petitors and shall not create any prefer-
ence for or prejudice against the district
in which is located the mine producing
the coal for which the substitution is
proposed.

(f) Each substitution must first b2 ap-
proved by the Coal Commission, and
such approval evidenced by a permit
issued by a repre:zentative of the Com-
misclon duly designated for the district
in which the coal Is produced.

In each case formal application for
authority to make substitution shall be
made upan forms provided by the Com-
mission and parmits shall be issued pre-
seribing the condifions upon which sub-
stitution is approved in each case.

(¢) Each District Board shall create a
Substitution Committes to ba composed
of Board members or employees of the
Board, which shall have authorify to
make recommendations to the repre-
sentative of the Coal Commission as to
the granting of substifution permits
within the district.

So far as practicable, the representa-
tive of the Commission shall confer with
such Committee upon receipt of each ap-
plication for a substitution permit and
shall make available to the Commitiece
such information concerning the appli-
cation as is permitted by law and the
re~ulations of the Commission.

(h) In each case of shipmenf under a
subctitution permit each invoice shall
specifically show the permift number and
the size and grade of coal substituted.

(1) The representative of the Commis-
ston shall mail daily to the office of the
District Board copies of substitution per-
mits granted and shall mail weekly, fo
all District Boards within the price area,
summaries of substitution permits
granted during the week.

The Commission may from time to
time publish the escential facts as to all
substitution permits granted in any dis-
trict or price area.
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Section XII. Miscellaneous
General

1. The minimum prices established by
the Commission shall not apply to coal
sold and shipped outside the domestic
market as defined in the Act and in
these Marketing Rules and Regulations.

2. Maximum prices established by the
Commission shall not apply to coal sold
and shipped outside "the continental
United States.

3. No coal shall be sold or delivered or
offered for sale at g price below the min-
imum or above the maximum therefor
established by the Commission, and the
sale or delivery or offer for sale of coal
at a price below such minimum or above
such maximum, shall constitute a viola-
tion of the Code: Provided, that the
provisions of this paragraph shall not
apply to a lawful and bong fide written
contract entered into prior to June 186,
1933, which has been filed with the Coal
Commission.

4. If, in converting a net or gross ton
price, freight rate or freight rate dif-
ferential, the calculation extends to
more than 3 decimals, and the 4th deci-
mal is .0005 or more, it shall be added as
001, and if under .0005 it shall be
eliminated.

5, All coal shall be sold and invoiced
on g price per ton basis, and all coal
must be sold and invoiced under the size,
price classification and other designation
therefor in the price schedule published
by the Coal Commission.

6. Failure to file information required
by these Marketing Rules and Regula-
tions or the filing of false information,
wilfully made, will subject the party fail-
ing to file the information required, or
the party so filing, to the penalties of the
Act and other penalties imposed by law.

Advertising

1. No deduction or allowance from in-
voice prices shall be granted by any Code
Member or his sales agent to any pur-
chaser for advertising.

2. Code Members (or their agents or
representatives) either individually or
collectively, with or without financial
participation by retailers of coal, may
conduct advertising campaigns seeking
to increase the use of coal. The amount
of expenditures incurred by a Code
Member, his agent or representative for
advertising shall be subject to review by
the Coal Commission as to the good faith
of the transaction.

Screening for Buyer's Account

1. The screening of mine run or re-
screening of other grades of coal, sold
and billed as such, for the buyer’s ac-
count for the purpose of keeping the
resultant products separate in the ship-
ment thereof is-prohibited.

Coal Confiscated or Lost in ‘Transit

1. All coal confiscated or lost in transit
shall be invoiced to the carrier at not
less than the minimum price established

for such coal for shipment to the desti-
nation and use to which the coal was
sold or the established price for sale to
the carrier at the place of confiscation or
loss, whichever may be the higher.

Revision of Marketing Rules and
Regulations

1. These Marketing Rules and Regu-
lations are subject to revision and
amendment by further order of the Coal
Commission.

UNFAIR METHODS OF COMPETITION

In accordance with the provisions of
Section 4 II (i) of the Act, the following
practices with respect to coal are un-
fair methods of competition and shall
constitute violations of the Code:

1. The consignment of unordered coal,
or the forwarding of coal which has not
actually been sold, consigned to the pro-
ducer or his agent: Provided, however,
that coal which has not actually been
sold may be forwarded, consigned to the
producer or his agent at rail or track
yards, tidewater ports, river ports, or
lake ports, or docks beyond such ports,
when for application to any of the fol-
lowing classes: Bunker coal, coal appli-
cable against existing contracts, coal for
storage (other than in railroad cars) by
the producer or his agent in rail or track
yards or on docks, wharves, or other
yards for resale by the producer or his
agent.

2. The adjustment of claims with pur-
chasers of coal in such manner as to
grant secret allowances, secret rebates,
or secret concessions, or other price dis-
crimination. .

3. The prepayment of freight charges
with intent to or having the effect of
granting a discriminatory credit allow-
ance.

4. The granting in any form of ad-
justments, allowances, discounts, credits,
or refunds to purchasers or sellers of
coal, for the purposes or with the effect
of altering retroactively a price previ-
ously agreed upon, in such manner as
to create price discrimination.

5. The predating or postdating of any
invoice or confract for the purchase or
sale of coal, except to conform to a
bona-fide agreement for the purchase
or sale entered into on the predate.

6. The payment or allowance in any
form or by any device of rebates, re-
funds, credits, or unearned discounts, or
the extension to certain purchasers of
services or privileges not extended to all
purchasers under like terms and condi-
tions, or under similar circumstances.

7. The attempt to purchase business,
or to obtain information concerning g
competitor’s business by concession,
gifts, or bribes.

8. The intentional misrepresentation
of any analysis or of analyses, or of
sizes, or the intentional making, causing,
or permitting to be made, or publishing,
of any false, untrue, misleading, or de-
ceptive statement by way of advertising,
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invoicing, or otherwise concerning the
size, quality, character, nature, prepara=
tion, or origin of any coal bought, sold,
or consigned.

9. The unauthorized use, whether in
written or oral form, of trade-marks,
trade names, slogans, or advertising
matter already adopted by a competitor,
or any deceptive approximation thereof.

10. Inducing or attempting to induce,
by any means or device whatsoever, n
breach of contract between a competitor
and his customer during the term of
such contract.

11, Splitting or dividing commissions,
brokers’ fees, or brokerage discounts, or
otherwise in any manner directly or in-
directly using brokerage commissions or
jobbers’ arrangements or sales agencles
for making discounts, allowances, or re-
bates, or prices other than those deter-
mined under this Act, to any industrial
consumer or to any retailers, or to others,
whether of a like or different class,

12. Selling to, or through, any brokexr,
jobber, commission account, or sales
agency, which is in fact or in effect an
agency or an instrumentality of a re-
tailer or an industrial consumer or of an
organization of retailers or industrial
consumers, whereby they are* any of
them secure either directly or indirectly
a discount, dividend, allowance, or re-
bates, or a price other than that deter-
mi?ed in the manner prescribed by this
Act.

13. Employing any person or appoint-
ing any sales agent, at a compensation
obviously disproportionate to the ordi-
nary value of the service or services ren-
dered, and whose employment or ap-
pointment is made with the primary
intention and purpose of securing prefer«
ment with a purchaser or purchasers of
coal.

PENALTIES

Section 5 (b) of Bituminous Coal Act:

“The membership of any such coal pro-
ducer in such code and his right to an ex«
emption from the taxes imposed by scotion
3 (b) of this Act, may be revoked by the
Commission upon written complaint by any
code members or district board, or any Stato
or political subdivision of a State, or tho
consumers’ counsel, after a hearing, with
thirty days’ written notice to the member,
upon proof that such member has wilfully
violated any provision of the code or any
regulation made thereunder; and in such o
hearing any code member or district board,
or any State or political subdivision of a
State, or the consumers’ counsel, or any
consumer or employee, and the Commissionor
of Internal Revenue, shall be entitled to
present evidence and be heard: Provided,
that the Commission, in its discretion, may
in such case make an order directing tho
code member to cense and desist from viola-
tlons of the code and regulations made
thereunder and upon failure of tho codo
member to comply with such order the Com=
mission may apply to a circuit court of ap«
peals to enforce such order in accordanco
with the provistons of subsection (oL3 of 500«
tion 6 or may reopen the case upon ten days'
notice to the code member affected and
proceed in the hearing thereof as abovo
provided.”

*So in original,
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Section 5 (¢) of Bituminous Coal Act:

“Any producer whose membership in the
code and whose right to an exemption from
the tax imposed by section 3 (b) of this
Act shall have been revoked and canceled
may apply to the Commission and shall have
the right to have his membership in the
code restored upon payment by him to the
‘United States of double the amount of the
tax provided in Section 3 (b) upon the sales
price at the mine, or the market value at the
mine if disposed of otherwise than by sale at
the mine, or if sold otherwise than through
an arms’ length transaction, of the coal sold
or disposed of by the code member in viola-
tion of the code or regulations thereunder
(but in no case shall such sales price or
market value be taken to be less than the
minimum price established by the Commis-
sion for such: coal and in effect at the time
of such sale or other disposal), as found by
the Commission under subsection (b) hereof.
The Commission shall thereupon certify to
the Commissioner of Internal Revenue and
to the collector of internal revenue for the
internal revenue collection district in which
the producer resides the amount of the re-
quired payment as found under clause (5)
of subsection (b), and upon payment of such
amount to the Commissioner or the collector
such officer shall notify the Commission
thereof.”

Section 10 (¢) of Bituminous Coal
Act:

“If any producer required by this Act or
the code or regulation made thereunder to
file a report shall fail to do so within the
time fixed for filing the same, and such
failure shall continue for fifteen days after
notice of such default, the producer shall
forfeit to the United States the sum of $50
for each and every day of the continuance
of such failure, which forfeiture shall be
payable into the Treasury of the Onited
States, and shall be recoverable in 2 civil
suit in the name of the United States,
brought in the district where the producer
has his principal office or in any district in
which he shall do business. It shall be the
duty of the various district attorneys, under
the direction of the Attorney General of the
United States, to prosecute for the recovery
of forfeiture.”

Section 35 of the Criminal Code as
amended by the Act of June 18, 1934, c.
587, 48 Stat. 996 (U. S. C., Title 18, sec.
80):

“Whoever shall make or cause to be made
or present or cause to be presented, for pay-
ment or approval, to or by any person or
officer in the civil, military, or naval gerv-
jce of the United States, or any department
thereof, or any corporation in which the
United States of America is a stockholder,
any claim upon or against the Government
of the United States, or any department or
officer thereof, or any corporation in which
the United States of America is a steck-
holder, knowing such claim to be false, fic-
titious, or fraudulent; or whoever shall
knowingly and wilfully falsify or conceal or
cover up by any trick, scheme, or devise a
material fact, or make or cause to be made
any false or fraudulent statements or rep-
resentations, or make or use or cause to be
made or used any false bill, receipt, voucher,
roll, account, claim, certificate,.afidavit, or
deposition, knowing the same to contain any
fraudulent or fictitious statement or entry,
in any matter within the jurisdiction of
any department or agency of the United
States or of any corporation in which the
United States of America is a stockholder
shall be fined not more than $10,000 or im-
prisoned not more than ten years, or both.

Section 37 of the Criminal Code (U. S.
C.83):
“If two or more persons conspire either

to commit any offense against the United
States, or to defraud the United States In

any manner or for any purpece, and cne er
more of such partics do any act to cffect the
object of the conspiracy, cach of the partles
to such conspiracy chall be fincd not more
than $10,600, or impriconcd not more than
two years, or both.” (R. S. § §440; Alny 17,
1879, c. 8, 21 Stat. 4; Mar. 4, 19809, c. 821, §
37, 35 Stat. 1086.)

Mmvintozt Price Anea No. 1—DiIsTRICT
Boarp No. 4

PROPOSED MARKETING RULES AND REGU-
LATIONS

A witness for District Board No. 4,
properly qualified as an expert in the
marketing of coal in that District, intro-
duced into evidence as Exhibit No. 616,
the rules and regulations proposed by
District Board No. 4 in compliance with
Commission Order No, 248. The witness
testified that these rules and regulations
were submitted to Code Members within
said District on August 22, 1938, and
that eleven protests against such rules
and regulations were filed with the
Board. All of said protests were granted
by action of the Board on September 1,
1938, and incorporated in Exhibit No.
616. The witness testified that in his
opinion and in the opinion of the mem-
bers of the District Board the rules and
regulations contained in Exhibit No. 616
are reasonable, not inconsistent with the
requirements of Section 4 of the Act and
in conformance with the standards of
fair competition contained in the Act.

Although the witness testified that
definitions 7, 8, 9 and 10 were neceszary
for the proper regulation of the distri-
bution of coal for lower lake ports to the
upper lake docks, these terms are only
used in rules 2 to 6 of Section IO, re-
lating to the registration of distributors.
In light of the Chairman's statement
that such rules should not be recelved or
discussed in this hearing, we are of the
opinion that such definitions chould be
deleted. For the some reason, we are of
the opinion that definitions 5, 6, 26 and
27 should be deleted and that the defini-
tion of a “distributor” contained in para-
graph 4 of Section X should be mcdified
to read as follows:

A “registered distributor” is a percon
who has heen duly registered by the Coal
Commission pursuant to the rules and
regulations prescribed by the Commis-
sion for the administration of Section 4
II (h) of the Act.

For the purpose of clarification, we
modify definition 3 of Section I to read
as follows:

A “commission” is the total of all com-
pensations and allowances received by a
sales agent from a code member for serv-
ices rendered in the sale of coal.

For the purpose of clarification, we
madify the definition of & “commitment”
contained in paragraph 15 of SecticnXIto
read as follows:

A “commitment” s the status of o con-
tract between the time a quotation is ac-
cepted or an option is exercised and the
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time the contract is formally reduced fo
writing,

The terms “retailing”, “public institu-
tions” and “industrial plants”, defined in
paragraphs 12, 18 and 19 of Section I,
are applicable only to rules which have
been deleted for reasons later sst forth.
Accordingly, these definitions should
likewise be deleted.

Ye are of the opinion that definitions
16 to 25 contained in Section I of the
composite findings hereafter given are
reasonable and desirable. The District
Board did not define these terms, al-
thouch they appeared in various rules
propozed by the District Board.

The witness stated that the purpese of
rule 6 of Ssction V of Exhibit 616 is to
provide for review of commissions paid
to rales agents in order to prevent pro-
ducers from paying exorbitant commis-
slons in violation of the Cede. We are
of the opinion that the rule, as sub-
mitted by the District Board, is too broad
for the reason that review is not limited
colely to complaints of violation of the
Code. Accordingly, we modify rule 6 of
Section V to read as follows:

Subject to further order of the Coal
Commission, the amount of commission
to be paid by a Code Member fo his
sales agent shall be fized by acreement
of the partes, subject, however, that
upon complaint of violation of the unfair
methods of competition, as provided in
the Act, the amount of such commission
chall be subject to review by the Coal
Commisslon.

TWe are of the opinion that rules 7 (a)
and (b) of Section V, in so far as they
prohibit the cranting of a discount to
2 repistered distributor in the sifuations
enumerated therein, cannot be properly
enforced and should be deleted. In 2
proceeding against a Code Member for
violation of thesze rules, it would be very
difficult to prove knowledge on the part
of the Code Membser as o how the dis-
tributor intended to distribute the coal
which he purchaszd from the Code Mem-~
ber or as to the relationship which may
exdst between the distributor and the
consumer to whom he sells the coal
From the point of view of enforcement,
these rules could only b2 properly effec-
tunted by rules which would prohibit the
distributor from recelving a discount in
the instances enumerated in fthe rules,
and such rules are the subject of con-
slderation under a hearing held pursuant
to Section 4, Part II (h) of the Act.

Thne came difficulty of enforcement is
prezent in rule 5 of Seciion V. In lizht
of the witnezs’ testimony that rule 5
micht bztter bz efiectuated by 2 rule
which would prohibit distributors from
receivine o dizcount in the situations
enumerated in the rule, we are of the
opinion that rule 5 of Saection V should
ba deleted.

In so far as rule 7 (a) of Szclion V
prohibits the payment of a commission
to o sales agent where the coal Is aistrib-
uted by the sales agent over or throuzh
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a vehicle, dock, trestle, yard or other
facilities, directly or indirectly owned,
operated or controlied by the sales agent
or with which he is otherwise affiliated,
we are of the opinion that the rule
should be deleted. It is not shown in the
record that such forms of distribution
would lend themselves to evasion of
minimum prices or to violation of the
code.

In so far as rule 7 (b) prohibits the
payment of the commission to a sales
agent where the sales agent owns or con-
trols the purchaser to whom he sells the
coal, we are of the opinion that this rule
is a proper subject for a hearing held
under Section 4 II (g) of the Act which
provides that prices may not be evaded
through the use of subsidiaries or affili-
ated sales or transportation companies.
Accordingly, we find that xule 7 (b)
- should be modified in the manner set
forth in rule 10 of Section II of the com-
posite findings hereinafter given.

The witness testified that the reason
for rule 4 of Section IX was to protect
a retail dealer as to price in his contrac-
tual relationships between o public insti-
tution or an industrial plant. We are
of the opinion that this rule should be
deleted for the reason that under the Act
the governing minimum price as to all
contracts is the price in effect at the time
of the making of the contract.

We are of the opinion that the second
paragraph of rule 8 (e) of Section XTI
should be deleted for the reason that it
is impractical to administer., Likewise,
rule 8 () of Section XII should be
deleted for the reason that it creates
an unreasonable discrimination.

In light of the opinion of the witness
that it would be reasonable for the anal-
ysis filed under Section VIII to show
moisture content, we modify the second
sentence of rule 1 of Section VIII so as
to require that the analysis filed shall
show the moisture content.

In light of the witness’ opinion that it
would be reasonable to provide that all
coal must be sold and invoiced on a price
per ton basis, we modify the second sen-
tence of rule 6 of Section XII {o read
as follows:

All coal shall be sold and invoiced on a
price per ton basis, and all coal must be
sold and invoiced under the designation
shown therefor in the price schedule pub-
lished by the Coal Commission.

The witness testified that a rule would
be reasonable which provides that each
Code Member shall require all of his
sales agents clearly to set forth upon
any form of solicitation, contract, spot
order or invoice the name of the Code
Member principal, and the name of the
mine or mines from which shipment was
made or is to be made. Therefore, we
are of the opinion that the following
rule should be added to the rules pro-
posed by the District Board in Section IT
of Exhibit No. 616:

Each Code Member shall require all his
sales agents clearly to set forth upon any

form of solicitation, contract, spot order,
invoice, and statement of account cover-
ing coal sold or offered for sale, the name
of such Code Member principal, and the
name of the mine or mines from which
shipment was made or is to be made and
if the name of the sales agent also ap-
pears in the transaction, then the above
mentioned forms shall also disclose the
fact of agency relationship with the Code
Member principal.

- The witness testified that it would be
reasonable to provide that the statement
filed with the Statistical Bureau under
rule 5 of Section XTI, where an allow-
ance for coal which is sub-standard in
preparation or quality has been granted,
should also be filed with the District
Board. Accordingly, we modify rule 5
of Section V to provide that the state-
ment relating to allowances for shipment
of coal which is sub-standard in prepa-
ration or quality should be filed with the
Statistical Bureau and the District Board
in the District. in which the coal origi-
nates.

The witness for District Board No. 4
testified that he heard the cross-exami-
nation of Mr. J. O. Smith, the witness
for District Board No. 2, by the Com-
mission’s counsel and that he agreed
with the answers Mr. Smith gave to the
questions propounded to him by the
Commission’s counsel in so far as such
answers were not in conflict with the
opinions the witness expressed as to the
specific rules proposed by his Board.

Rule 2 of Section X defining a sales
agent is identical with the definifion
proposed by District Board No. 2. The
witness for District Board No. 2 testified
that his Board did not intend by this
definition or by rules 2 and 3 of Section
II of the Board’s proposals that a Code
Member shall evidence in writing the
appointment of an ordinary salesman
who is regularly and continuously em-
ployed at a stated salary per week and
that such writing should be filed with the
Statistical Bureau.' In light of this tes-
timony, we are of the opinion that defi-
nition 2 of Section I should be modified
to read as follows:

A “sales agent” is a person who, as
agent of a code member (and therefore
without purchasing the coal), sells coal
produced by such code member for him
or on his behalf: Provided, that “sales
agent” shall not include an individual
(herein referred to as a “sales agent”)
regularly and continuously employed by
a code member, whose sole compensation
is a stated salary per week, per month, or
per year, and who regularly devotes the
major portion of his time to the solicita-
tion of purchases of coal produced by his
code member employer.

In the opinion of the witness for Dis-
trict Board No. 2, it would be reasonable
and desirable to provide for the filing of
agreements modifying sales agency con-
tracts. Accordingly, we modify rule 3
of Section IT to provide for such fling.
In order fully to effectuate the purpose
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of this rule, we are of the opinion that
this rule should be further modifled as
hereinafter set forth in rule 4 of Secce
tion II of the composite findings so as
clearly to indicate that the writing shall
set forth all the terms and conditions of
the contract including the amount or
basis of the sales agent’s commission,

In light of the testimony of the wit-
ness for District Board No. 2, and In
order properly to effectuate rule 5 of
Section II, which provides that a st
showing the names and addresses of
sales agents and Code Members for whom
such agents act shall be published by the
Coal Commission from time to time, we
are of the opinion that the Code Mem-
ber principal shall report to the Statis-
tical Bureau the expiration, termination
or rescission of all sales agency con-
tracts. For the same reasons, the Code
Member should file with the Coal Come
mission & list showing the names and
addresses of his sales agents and should
also report any change in such list,

The witness for District Board No. 2
testified that the sales representative
contemplated by rule 4 of Section II s
not employed by the Code Member at his
prineipal place of business or at a regu-
larly established sales office. Accord-
ingly, we so modify rule 4 of Section II.
It is apparent that the District Board by
this rule intended that each Code Mem-
ber shall file monthly with the Statisti-
cal Bureau g statement showing the
tonnage sold to distributors and the
amount of discounts paid or allowed to
them, We are of the opinion that this
rule should be clarified so as clearly to
require such filing as provided in rule 6
of Section II of the composite findings
hereinafter set forth.

The witness for District Board No. 2
stated that in his opinion it would
amount to a rebate if the sales agent's
compensation or commission were de-
termined on a tonnage basis and the
Code Member included in the computa-
tion of such commission any part of the
tonnage of coal sold by him to the sales
agent. The witness stated that a rule
prohibiting the payment of such a com«
mission would be reasonable. Accord-
ingly, we are of the opinion that the fol-
lowing rule is reasonable and should be
added to Section II of the rules proposed
by the District Board:

When any commissions are paid to a
sales agent on a tonnage basis, the Code
Member shall not include in the compu-
tation of such commissfons any part of
the tonnage of coal sold by him to the
sales agent, whether for consumption or
resale,

We are of the opinion that rule 7 of
Section II of the rules proposed by Dis-
trict Board No. 4 should be clarified in
the manner hereinafter set forth in rule
9 of Section II of the composite findings.

In light of the statement by the Chair-
man as to the scope of the hearing, Sec«
tions 11T and IV of the rules proposed by
District Board No. 4 should be eliminated
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and the following rule substituted there-
for under Section V:

No Code Member or sales agent of a
Code Member shall pay or allow any dis-
count from minimum prices to any person
unless such person has been registered by
the Coal Commission as authorized to re-
ceive such discount at the time of the
sale,

Rule 1 of Section V of Exhibit No. 616
should be eliminated for the reason that
it is in substance the same as rule 7 of
Section II. Rules 2 and 3 of Section V
should be deleted for the reason that they
are in substance the same as the rule sub-
stituted in those findings for Sections X1
and IV. Rule 4 of Section V for the pur-
pose of clarity should be amplified to read
as follows:

Code Members or their sales agents
may allow discounts from minimum
prices on sales of coal to registered dis-
tributors, not in excess of the maximum
discount or price allowances prescribed
by the Coal Commission upon such sales.

e Only one such discount may be allowed

on any such sale.

The witness for District No. 2, in testi-
fying to a Tule proposed by District No. 2
which is similar to rule 1 of Section VI,
stated ‘that it was highly desirable that
the minimum prices in effect at the time
of the making of the contract should gov-
ern while rule 1 of Section VI is in effect.
We are of the opinion that the governing
minimum price under the Act is the price
in effect at the time of the making of the
contract. ‘The witness for District No. 4
stated that in order to minimize the ad-
vantages a governmental agency would
obtain by reason of being given the right
to contract for a year’s time while rule 1
of Section VI is in effect, it is reasonable
to provide that the minimum price in ef-
fect at the time of the delivery should
govern on sales to governmental agencies.
The witness for District Board No. 2
stated that it would be desirable to per-
mit sales to governmental agencies with-
out competitive bidding, for periods not
exceeding one year while rule 1 of Sec-
tion VI is in effect if by virtue of an ex-
press exemption in the statute or ordi-
nance the governmental agencies may en-
ter into contracts without regard to com-
petitive bidding. In order to place gov-
ernmental agencies and other purchasers
on an equal basis during the spot order
period, the governing minimum price for
deliveries during the first thirty (30) days
of a contract with a governmental
agency, should be the price in effect at
the time of the making of the coniract.
We find that rule 1 of Section VI should
be modified to read as follows:

Subject to further order of the Coal
Commission no Code Member or sales
agent of the Code Member shall enter
into any agreement or order for the sale
of coal providing for delivery for a pe-
riod in excess of that guthorized for spot
order, and no prices shall be less than
the applicable minimum prices in effect

at the time of the making of the agree-
ment or order: Provided, however, that
contracts for periods not exceeding one
(1) year may be made with agencies of
the Federal Government or with agencles
of State or local governments, where the
contract is entered into through com-
petitive bidding, at the following appli-
cable minimum prices:

(a) For deliveries during the first
thirty (30) days of the contract, at not
less than the applicable minimum price
in effect at the time of the making of
the agreement;

(b) For deliveries thereafter, at not
less than the applicable minimum price
in effect at the time of delivery if such
price is higher than the contract price.

Provided, further, that contracts for pe-
riods not exceeding one (1) year at prices
not less than the said applicable mini-
mum prices may be made with agencies
of the Federal Government or with such
agencies of the State or local govern-
ments, in the absence of competitive bid-
ding, where by virtue of an express ex-
emption in the statute or ordinance such
agencies may enter into contracts for the
purchase of coal without regard to com-
petitive bidding.

It was the opinion of the witness for
District Board No. 2 that quotations
should become null and vold only upon
the establishment of a hicher reviced
minimum price than the price quocted.
District Board No. 4 did not propose any
rule limiting the effective period of quo-
tations while rule 1 of Section VI is in
effect. We are of the opinion that in
order properly to effectuate the rule im-
iting agreements or orders to a 30-day
delivery pericd, quotations should be uni-
formly limited to o 14-doy effective pe-
ricd. District Board No. 4 likewise pro-
posed no rule limiting the effective pe-
riod of quotations and options when rule
1 of Section VI is revoked by the Com-
mission and Code members are permit-
ted to enter into contracts jn excess of
30-day delivery periods. ‘The witness for
District Board No. 4, however, agreed
with the witness for District Board No.
2 that when rule 1 of Section VI is re-
voked Code members should be parmitted
to enter into contracts providing for a
delivery period not in excess of twelve
(12) months, except by special permis-
sion and approval of the Coal Comrmls-
sion. In order properly to effectuate the
rule limiting contracts to o 12-month de-
livery period, we are of the opinion that
quotations and options should be uni-
formly limited to a 14-day effective pe-
riod when rule 1 of Section VI is revoked.

In light of the testimony we modify
rule 2 of Section VI to read as follows:

2. While the preceding rule is in effect,
no option may be given by a Code Mem-
ber or sales agent for the purchase of
coal. TWhen the above rule Is suspended
or revoked by the Coal Commission, op-
tions for the sale of coal may be fiven
for a period not exceeding fourteen (14)
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days. No options may be given at 2 price
less than the zpplicable minimum pricz
in effect at the time of the giving of the
option. If the applicable minimum price
i3 increased beyond the quofed price
within such fourteen (14) days and the
option shall not have been exercised at
that time, the opfion thereupon shail
become null and void: Provided, howerer,
that in connection with offers to sell o
the United States Government, or States
or political subdivisions thereof, options
may be given for a period nof exceedinz
forty-five (45) days from the date of the
offer or from the final date for the filing
of cffers.

3. Quotations may also be given for o
pericd of not exceeding fourteen (14)
days. If the applicable minimum price
is increased beyond the quoted price’
within such fourteen (14) days and the
quotation shall not have been accepted
at that time, the quotation thereupon
chall become null and void.

4. Every quotation and option shall
provide that it is made subject to the
provisions of the Marketing Rules and
Regulations of the Cozal Commission.

5. All quotations and opfions must be
made or confirmed in writing. Every
Code Member, or his sales agenf, shall
require of his offeree that the acceptance
of a quotation or the exercise of an opton
be in writing.

The witness for Disfrict Board No. 2
testified that it would be more reasonable
to require spot orders to be acknowledsed
or accepted within five (5) business doys
from the dafe of their receipt rather
than three (3) business days as propozed
by District Board No. 2. We modify rule
1 of Szction VIX to read as follows:

A spot order shall be in writing or con-
firmed in writinz within five (5) business
daysfrom the date of the makingz thereof.

Tie vitness for District Board No. 2
testilied that a rule propased by his
Board similar to rule 2 (2) of Szction
VI proposed by District Board No. 4 is
necezzary In order to prevent 2 sale
Lelow the minimum price by abzorbing
transportaton charges. Accordingly,
this rule should be deleted and considered
separately In o hearing held pursuant fo
Section 4 XTI (g) of the Act, which pro-
hibits such abzorpton.

In licht of the testimony of the it~
ness for District Board No. 2, we are of
the opinion that rules 2 (b)), (¢) and (@)
of Scction VII should bz modified and
clarified in the manner szt forth in rules
2 (2);, (b) and (¢) of Section V of the
composite findings hereinafter given.

The witnezs for District Board INo. 4
arreed with the opinions given by the
witness Smith for District Board No. 2
and fuxther stated that all madifications
agreed to by the witness Smith were rea-
sonnble. In view of this testimony we
find that the rules relating to contracts
contained in Scetion VI of the compasite
findinns hereinafter given should ke ap-
proved for District No. 4. Althoucgh rulz
7 (b) of Section VI of the composite find-
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ings is of doubtful legality we approve it
at this time for the purposes of coording.-
tion since the District Boards may pro-
pose a modified coordinated rule which
is not subject to legal objection.

In light of the testimony of a witness
for District Board No. 2 relating to a rule
similar to rule 1 of Section VIII pro-
posed by District Board No. 4, we are of
the opinion that rule 1 of Section VIII
should be modified in the manner set
forth in rule 1 of Section VIII of the
composite findings hereinafter given.
The witness for District Board No. 2 tes-
tified that in his opinion premium and
penalty contracts should not be author-
ized which will permit the sale of coal
below the applicable minimum price
through the exercise of the penalty. In
addition, the information required to be
reported by rules 4 and 5 is already re-
quired to be reported by rule 1 of Sec-
tion VIII. Accordingly, we are of the
opinion that these rules should be de-
leted and the following rule should be
substituted therefor:

From and after the effective date of
these Rules and Regulations, no Code
Member shall enter into or perform any
agreement made upon 2 penalty or a
premium and penalty basis which will
permit the sale of coal at an aggregate
contract price below the applicable mini-
mum price established by the Coal Com-
mission for the coal sold and delivered
upon such agreement subsequent to said
effective date: Provided, that where a
Code Member has entered into an agree-
ment made upon g penalty or a premium
and penalty basis, this rule shall not be
considered as affecting any claim that
the buyer might otherwise have had for
sub-standard preparation or quality
under Section X of these Marketing
Rules and Regulations.

Rule 1 of the section entitled “Terms of
Payment” on page 21 of Exhibit No. 616
should be expanded so ds to include truck
shipments. Rule 3 of the section entitled
“Terms of Payment” should be modified
so as to provide that payment for coal
shipped for vessel fuel and delivered into
vessels at ports on the Great Lakes or
tributary waters thereof shall be made on
or before the 20th day of the month fol-
lowing such delivery. The witness for
District Boa~d No. 2 testified that Code
members should not be permited to ac-
cept voluntarily as payment in full any
amount which is less than the minimum
price per net ton at the time of the mak-
ing of the contract except that Code
members may be permitted to enter into
bona fide creditors’ composition with
other creditors of a defaulting purchaser
and that a copy of such composition
should be filed with the Statistical Bu-
reau. We are of the opinion that the
following rule should be approved for
District No. 4 as being reasonable and in
conformity with the Act:

No Code Member shall accept as pay-
ment in full for any account for the sale

of coal any amount which is less than the
applicable minimum price for the quan-
tity of coal involved. Provided, however,
that a Code Member may enter info a
bong, fide general creditors’ composition
with other creditors of a defaulting pur-
chaser. A copy of such creditors’ com-
position shall be filed with the Statistical
Bureau within ten (10) business days
from the date of making such compo-
sition.

In the light of the opinion of the wit-
ness for District Board No, 2 that such
requirements would be reasonable, we
modify Rule 3 of Section XII in the
manner set forth in Rule 1 of Section IX
of the composite findings hereinafter
given so that the statement filed with the
Statistical Bureau shall show the price at
which the coal was sold, the ultimate des-
tination of the coal, the name of the
originating mine, the grade and size of
the coal shipped, and the amount of com-
mission, if any, paid upon the resale of
the coal.

With reference to Rule 5 of Section X1
we are likewise of the opinion that the
statement to be filed with the Statistical
Bureau should be of real value to the
Commission and should, accordingly, con-
tain all relevant information. We are of
the opinion that the statement should
show, in addition to the information re-
quired in the rule as proposed by the
Board, the price at which the coal was
sold, the tonnage delivered, the name of
the mine, the name of the Code Member,
the date of shipment, the grade and size
of coal, and the destination,

Rule 7 of Section XIT provides that
coal confiscated or lost in transit shall
be invoiced to the carrier at the market
value of the coal but in no event at less
than the minimum price established
therefor by the Coal Commission.

‘We are of the opinion that this rule
should be modified to read as follows:

All coal confiscated or lost in transit
shall be invoiced to the carrier at not
less than the minimum price established
for such coal for shipment to the destina-
tion and use to which the coal was sold or
the established price for sale to the car-
rier at the place of confiscation or loss,
whichever may be the higher.

Rule 7 of Section X does not state as
of what time interest should be charged
or what locality should govern the inter-
est charged. Furthermore, a discrimi~
nation appears in that no provision is
made for the charging of interest where
the due date of the account is extended
by agreement, expressed or implied, other
than by the acceptance of note, trade
acceptance or any other form of indebt-
edness. We find, therefore, that this rule
should be modified to read as follows:

‘Where the due date of the account is
extended by agreement of the parties,
express or implied, or where payment is
made by note, trade acceptance or other
form of indebtedness, the seller shaill
charge and the buyer shall pay interest
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from and after the due date of the ac-
count at the current rate in the locallty
to which the coal is shipped to the vendce.

The District Board provided in Section
X, relating to terms of payment, that
the price and fair trade provisions of tho
Act shall not be violated by the use of
terms of payment and that, in no in-
stance, shall the term of payment be
more favorable than as specified in the
rules, However, the District Board did
not propose any specific rule making the
agreement, express or implied, to extend
credit for a period of longer than that
authorized by the rules, a violation of
the code. We are of the opinion that the
following rule is necessary and reason-
able in order fully to effectuate the rules
proposed by the District Board relating
to terms of payment.

The agreement by a Code Member, ex~
pressed or implied, to extend credit for
a period longer than that authorized by
these rules and regulations, with the of-
fect of violating the price provisiong or
the unfair methods of competition of the
Act, shall constitute a violation of tho
Code.

For purposes of clarification, we find
that rules 1 and 2 of Section XII should
be modified to read as follows:

1. No deduction or allowance from in-
voice prices shall be granted by any Code
Member or his sales agent to any pur-
chaser for advertising.

2. Code Members (or their agents or
representatives) either individually or
collectively, with or without financial
participation by retallers of coal, may
conduct advertising campaligns seeking
to increase the use of coal. ‘The amount
of expenditures incurred by a Code Mem«-
ber, his agent or representative for ad-
vertising shall be subject to review by
the Coal Commission as to the good faith
of the transaction.

After due consideration of all the testi-
mony in the record relating to the rules
proposed by District Board No. 4, we find
that the following rules and regulations
incidental to the sale and distribution
of coal by Code Members in District No.
4 are reasonable, not inconsistent with
the requirements of Section 4 of the Act,
and in conformance with the standards
of fair competition established by the
Act:

MARKETING RULES AND REGULATIONS INCI-
DENTAL TO THE SALE AND DISTRIDUTION OF
COAL BY CODE MEMBERS WITHIN DISTRICT
NO. 4 AS PROPOSED BY DISTRICT BOARD
NO. 4 AND AS APPROVED, DISAPPROVED, OR
MODIFIED FOR THE PURPOSE OF COORDI=
NATION :

Section I. Deflnitions

1. The term “person” as used herein,
includes individuals, firms, associations,
partnerships, corporations, trusts, trus«
tees, cooperatives, receivers and trustees
in bankruptcy and in other legal pro-
ceedings, and any other recognized forms
of business organizations.



FEDERAL REGISTER, Wednesday, January 11, 1939

2. A “sales agent” is a person who, as
agent of & code member (and therefore
without purchasing the coal), sells coal
produced by such-code member for him
or on his behalf: Provided, that “sales
agent” shall not include an individual
(herein referred to as a “salesman™)
regularly and continuously employed by
a code member, whose sole compensation
is g stated salary per week, per month,
or per year, and who regularly devotes
the major portion of his time to the solic-
itation of purchases of coal produced by
his code member employer.

3. A “commission” is the total of all
compensations and allowances received
by 2 sales agent from a code member for
services rendered in the sale of coal.

4. A “registered distributor” is a person
who has been duly registered by the Coal
Commission pursuant to the rules and
regulations prescribed by the Commis-
sion for the administration of Section 4
II (h) of the Act.

5. A “spot order” is a legal obligation
for the sale and purchdse of coal, the
delivery of which is stipulated to be made
within not more than thirty (30) days
from the date upon which the order was
accepted.

6. A “contract” is a legal obligation
for the sale and purchase of coal, the
deliveries of which are stipulated to be
made during 2 pericd longer than the
maximum period specified for a spot
order.

7. A “quotation” is an offer to sell coal
which the offerer may withdraw prior
to its being acted upon by the offeree.

8. An “option” is an offer to sell coal
acceptable within a time certain, during
which time the offerer may not withdraw
the offer without the consent of the
offeree:

9. A “commitment” is the status of a
confract between the time a quotation is
accepted or an option is exercised and
the time the coniract is formally reduced
to writing.

10. “Coal Commission” as used herein,
shall mean the National Bituminous Coal
Commission established under the provi-
sions of the Bituminous Coal Act of 1937.

11, “Act” as used herein shall mean
the Bituminous Coal Act of 1937.

12. “District Board” as used herein,
shall mean any District Board estab-
lished under the provisions of Section 4,
Part I (&) of the Act.

13. “Statistical Bureau” shall mean,
unless otherwise specifically stated, the
Statistical Bureau of the Commission for
the District in which the coal involved
in any transaction is produced, or the
District in which is located a mine of a
code member affected by any order or
regulation.

14. “Minimum Price” shall mean a
minimum price established and made
effective by the Coal Commission.

15. “Maximum Price” shall mean g
maximum price established and made
effective by the Coal Commission.

16. The ierm “producer” includes all
individuals, firms, associations, corpora-
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tions, trustees, and receivers engraged in
the business of mining coal

17. The terms “reconsirmment” and
“diversion” as used herein shall mean the
change in the original consignee or in
the destination or route.

18. The term “transportation facili-
ties” means railroad cars, ships, barges,
trucks, or any other facilities used or use-
ful in the transportation of coal.

19. A “code member” means & pro-
ducer who has accepted and holds mem-
bership in the Bituminous Coal Code
promulgated under the Bituminocus Coal
Act of 1937.

20. The term “domestic market” chall
include all points within the continental
United States and Canadag, and car-ferry
shipments to the Island of Cuba. Bunker
coal delivered to steamships for con-
sumption thereon shall be regarded as
shipped within the domestic market.

21. “Cargo shipment” is a quantity of
coal loaded in & vessel, boat or barge for
transportation via water.

22. “Bunker coal” or “vessel fuel” is
that coal used aboard & boat or vessel for
consumption thereon.

23. “Coal” as used herein chall mean
bituminous coal.

24, The term “bituminous coal” in-
cludes all bituminous, semi-bitumincus
and sub-bituminous -coal and shall ex-
clude lignite, which is defined as a lig-
nitic coal having calorific value in British
thermal units of less than seven thou-
sand six hundred per pound and having
a natural moisture content in place in
the mine of 30 per centum or more,

25. The term “control” means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policles of a person,
whether through the ownerchip of vot-
ing securities, by contract, or otherwise,

Section II. Sales Agents

1, All appointments of Sales Arents by
Code Members or their agents or author-
ized representatives, and the terms and
conditions of such appointments, shall be
subject to the Marketing Rules and Reg-
ulations from time to time established by
the Coal Commission.

2. Each Code Member shall he respon-
sible for the compliance by all his Sales
Agents and agents and employees of
Sales Agents and agents with the provi-
sions of the Bituminous Ceal Code and
of all rules and regulations, promulra-
tions and the determinations of the Coal
Commission.

3. Each Code Member shall require all
his sales agents clearly to set forth upon
any form of colicitation, contract, spot
order, invoice, aud statement of account
covering coal sold or to be sold, the name
of such Code DMember principal, and the
name of the mine or mines from which
shipment was made or i5 to be made. If
the name of the sales agent also appears
in the transaction, then the above men-
tioned forms shall also disclose the fact
of agency relationship with the Code
Member principal,
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4. (A) Every contract for the appoint-
ment of a cales acent by Code Members
or by agents or authorized representa-
tives of Code Members, or any modifica~
tion thereof, shall bz in writing, and
shall fully set forth therein all the terms
and conditions of such contract, includ-
ing the amount or hasis of the sales
anent’s commission. Certified copies of
all such acency contracts entered into on
or prior to the effective date of the estab-
lishment of theses rules and rezulations
and in effect on such date, shall be filed
by the Code Membzar with the Statizti-
cal Bureau, or Bureaus, within twenty
(20) business days after such date. ]

(B) Certified copies of all contracts’
appointing sales agents or of agreements
modifyiny any sales acency confract,
entered info subsequent to the effective
date of these rules and rezulations, shall
be similarly filed by the Code Member
within ten (10) business days after the
date upon which such contracts or
agreements have been entered into.

(C) Upon the expiration, fermination,
or rescission of any sales agency con-
tract, the Code Member principal shall
make a reporf thereof fo the Statistical
Bureau, or Bureaus, within ten (10)
business days after the date of such ex-
plration, termination, or rescission.

5. (A) As to all coal sold by a Code
Member otherwise than through a sales
agent or threu~h an employee regularly
employed as o salesman by the Code
Member at his principal place of busi-
ness or at a rezularly established sales
office, such Code Member shall, not later
thon the tenth day of each month, file
with the Statistical Bureau, or Bureaus,
a list of all persons throuzh whom,
directly or indirectly, any such coal was
sold duriny the preceding calendar
month, with a statement of the dura-
Hon and character of their employment,
the tonnage sold by, and the rate and
amount of compensation paid to, each of
them.

(B) Not later than the tenth day of
each month, each Code Member shall
alco file with the Statistical Bureau, or
Bureaus, similar information obtained
from his sales agents concerning sales
of coal made during the preceding cal-
endar month, by the sales agents’ repre-
sentatives and employees other than
salezsmen employed at the principal place
of business or & rezularly establizhed
sales office of the sales agent.

(C) Not later than the tenth day of
each month, each Code Member shall
also file with the Statistical Bureau, or
Bureaus, a statement showing the names
and addrezses of distributors to whom
the Code Membzr or his sales agents
sold cozl during the preceding calendar
meonth, the tonnoge sold, and the
amount of discount allowed to each such
distributor.

6. Within twenty (20) business days
after the effective date of these rules
and rezulations, each Coda Membear shall
file with the Coal Commission a Hst
showing the names and addresses of all
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sales agents. Upon any change in said
list, the Code Member shall notify the
Coal Commission within ten (10) busi-
ness days after such change takes place.

7. A list showing the names and ad-
dresses of sales agents and the Code
Members for whom such agents act shall
be published monthly by the Coal Com-
misston.

8. All agency contracts and other in-
formation filed by Code Members in con-
formity with the foregoing regulations,
other than the names and addresses of
sales agents, shall be held by the Coal
Commission as the confidential records
of sald parties and shall not be made
public without the consent of the Code
Member from whom the same shall have
been obtained, except where such dis-
closure is required in any proceeding be-
fore the Coal Commission by way of en-
forcement of the Act or upon the order
of any courf of competent jurisdiction.

9. From and after twenty (20) busi-
ness days following the effective date of
these Marketing Rules and Regulations
no Code Member or sales agent of a
Code Member shall allow or pay, directly
or indirectly, any commission or com-
pensation to any sales agent

(a) Unless the contract of agency
shall have been filed with the Coal Com-
mission, as hereinbefore required, and

(b) Unless the sales agent shall have
agreed, in writing, with the Code Mem-
ber to conform to and observe the mini-
mum and maximum prices and Market-
ing Rules and Regulations established
by the Coal Commission and the Fair
Trade Practice Provisions of the Act, as
well as all proper Orders of the Commis-
sion, and

(¢c) Unless the sales agent shall have
in good faith complied with the agree-
ment as in paragraph (b) above
provided.

10. No commission shall be paid to a
sales agent by a Code Member where a
partial or complete ownership, direct or
indirect, or other control of the sales
agent exists in the purchaser to whom
he sells the coal: Provided, however,
that a commission may, nevertheless, be
allowed and paid in a case where the
commission has determined that such
ownership, operation, control or affilia-
tion is bona fide, is not established pri-
marily to secure an indirect price reduc-
tion and is not within the prohibition of
paragraphs 11 and 12 of Section 4 Part
II (i) of the Act.

11, When any commissions are paid
to a sales agent on & tonnage basis, the
Code Member shall not include in the
computation of such commissions any
part of the tonnage of coal sold by him.
to the sales agent, whether for con-
sumption or resale.
~ 12. No Code Member shall employ any
person or appoint any sales agent at a
compensation obviously disproportionate
to the ordinary value of the service or
services rendered and whose employment
or appointment is made with the pri-

]

mary intention and purpose of securing
a preferment with a purchaser or pur-
chasers of coal.

13. Subject to further order of the
Coal Commission, the amount of com-
mission to be paid by a Code Member
to his sales agent shall be fixed by agree~
ment of the parties, subject, however,
that upon complaint of violation of the
unfair methods of competition, as pro-
vided in the Act, the amount of such
commission shall be subject to review by
the Coal Commission.

Section III. Discounts

1. No Code Member or sales agent of
a Code Member shall pay or allow any
discount from minimum prices to any
person unless such person has been reg-
istered by the Coal Commission as au-
thorized to receive such discount at the
time of the sale.

2. Code Members or their sales agents
may allow discounts from minimum
prices on sales of coal fto registered dis-
tributors, not in excess of the maximum
discount or price allowance prescribed by
the Coal Commission upon such sales.
Only one such discount may be allowed
on any such sale.

Section IV. Limitation of Orders, Agree-
ments, Options and Quotations

1. Subject to further order of the Coal
Commission no Code Member or sales
agent of the Code Member shall enter
into any agreement or order for the sale
of coal providing for delivery for a period
in excess of that authorized for a spot
order, and no prices shall be less than the
applicable minimum prices in effect at the
time of the making of the agreement or
order: Provided, however, that contracts
for periods not exceeding one (1) year
may be made with agencies of the Fed-
eral Government or with agencies of
State or local governments, where the
contract is entered into through competi-
tive bidding, at the following applicable
minimum prices:

(a) For deliveries during the first
thirty (30) days of-the contract, at not
less than the applicable minimum price,
in effect at the time of the making of the
agreement;

(b) For deliveries thereafter, at not
less than the applicable minimum price
in effect at the time of delivery if such
price is higher than the coniract price.

Provided, further, that contracts for pe-
riods not exceeding one (1) year at prices
not less than the said applicable mini-
mum prices may be made with agencies
of the Federal Government or with such
agencies of the State or local govern-
ments, in the absence of competitive bid-
ding, where by virtue of an express ex-
emption in the statute or ordinance such
agencies may enter into contracts for the
purchase of coal without regard to com-~
petitive bidding.

2, While the preceding rule is in effect,
no option may be given by a Code Mem-
ber or sales agent for the purchase of coal.

When the above rule is suspended or re-
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voked by the Coal Commission, options
for the sale of coal may be given for a
period not exceeding fourteen (14) days.
No options may be given at a price less
than the applicable minimum price in
effect at the time of the glving of the op~
tion. If the applicable minimum price
is increased beyvond the quoted price
within such fourteen (14) days and the
option shall not have been exercised at
that time, the option thereupon shall be=
come null and void: Provided, however,
that in connection with offers to sell to
the United States Government, or States
or political subdivisions thereof, options
may be given for a period not exceeding
forty-five (45) days from the date of the
offer or from the final date for the filing
of offers.

3. Quotations may also be glven for a
period of not exceeding fourteen (14)
days. If the applicable minimum price s
increased beyond the quoted price within
such fourteen (14) days and the quota-
tion shall not have been accepted at that
time, the quotation thereupon shall be-
come null and void,

4. Every quotation and option shall
provide that it is made subject to the
provisions of the Marketing Rules and
Regulations of the Coal Commission.,

5. All quotations and options must be
made or confirmed in writing, Every
Code Member, or his sales agent, shall
require of his offeree that the acceptance
of a quotation or the exercise of an option
be in writing.

Section V. Spot Orders

1. A spot order shall be in writing or
confirmed in writing within five (5) bgilsi-
ness days from the date of the making
thereof.

2. Each spot order shall be subject to
the following conditlons which shall
either be endorsed upon the form of the
order or upon the written confirmation
thereof by the Code Member or his sales
agent, the meaning and effect of which
shall not be changed or altered by any
other provision of the order.

(2) “No shipment consigned to any
destination may be diverted or recon-
signed without the consent of the seller
confirmed in writing. In case of any re-
consignment or diversion, the seller shall
charge and the buyer shall pay not less
than the minimum price preseribed for
such coal for delivery to the destination
to which such shipment is actually delly-
ered and for the use to which it is actu-
ally applied: Provided, however, that
this provision does not apply to railroad
igfomotive fuel sold at prices f. o. b.

ne.”

(b) “The coal shipped pursuant to thig
order is sold and purchased upon the
following conditions:

“(1) If the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated herein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the seller in writ-
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ing and the seller shall charge and the
buyer shall pay not less than the appli-
cable minimum price for such coal at
the time of diversion for the use to which
it is actually applied.”

(¢) “If shipments called for by this
order are not completed within thirty
(30) days from the effective date of this
order, the unfilled portion of the order
shall not be delivered.”

3. In any case where g sale is made
by a sales agent of a Code Member, such
sales agent shall not exercise the rights
of the seller as defined in Item 2 (a) of
this section without first securing the
consent of his Code Member principal to
be confirmed in writing.

4. All the terms and conditions of a
sale of coal must be fully and expressly
set forth either in the order or in the
written confirmation thereof and such
order or written confirmation thereof
shall specifically contain all the terms
Tequired by Rule 1 of Section VI of these

" Marketing Rules and Regulations.
Within ten (10) business days after the
date of the making of the spot order or
date of the written confirmation thereof,
the Code Member or his sales agent shall
file with the Statistical Bureau or Bu-
Teaus & copy of such spot order or con-
firmation. Any modification of a spot
order must also be made in writing and

" filed with the Statistical Bureau or Bu-
reaus in the same manner,

Section VI. Coniracts

Upon the revocation or suspension of
rule 1 of Section IV of these Marketing
Rules and Regulations, Code Members
or sales agents of Code Members may
thereafter enter into contracts for the
sale and delivery of coal upon the fol-
lowing terms and conditions:

1. Every contract shall be in writing
and shall express the entire agreement
between the parties. The contract shall
clearly state the date of execution, the
effective date, the expiration date, the
price agreed upon, the terms of payment,
the size and grade of coal, the number
of cars or tonnage to be shipped, the
niame of the Code Member and the name
of the originating mine, and, where the
coal is purchased for consumption, the
use to which the coal is to be applied.
Contracts may also be made either (a)
calling for a buyer’s entire requirements
or a stated percentage of his require-
ments, showing the maximum tonnage
1o be shipped thereunder, or (b) covering
a buyer’s requirements and stating the
estimated tonnage to be shipped with an
allowable overshipment of not exceeding
ten (10) per cent of such estimated
tonnage.

2. No contract for the sale of coal shall
provide for deliveries to commence at a
date later than ninety (90) days from
the date upon which such contract is
entered into.

3. No contract shall be made at a price
below the applicable minimum price as
established by the Coal Commission at

the time of the making of the contract
for the coal to be sold thereunder, and
no coal may be delivered upon & contract
at a price below such applicable mini-
mum price.

4. No contract shall provide for de-
livery over a period in excess of twelve
(12) months except by speclal permission
and approval of the Coal Commission,
upon a showing of the necessity of meet-
ing the long term contract competition
of oil, gas, or other fuels or forms of
power, or for such other reasons as the
Commission may deem appropriate in
order to further the effectual adminis-
tration of the Act.

5. Any change in the terms of 8 con-
tract, not in violation of thesa Rules
and Regulations, shall be evidenced by a
written agreement and shall conform to
all the requirements set forth in thece
Rules and Regulations.

6. A report of every commitment shall
be filed by the Code Member or his sales
agent with the Statistical Bureau or Bu-
reaus, within fifteen (15) business days
from the date of the making of the
agreement. Such report shall set forth
all the terms and conditions of the com-
mitment. A true copy of every contract
and of any agreement for modification
thereof shall be filed with the Statistical
Bureau within fifteen (15) busineszs days
from the date of execution of such con-
tract or agreement for madification:
Provided, however, that a report of the
commitment need not be filed if a copy
of the contract is filed within fifteen
(15) business days.

7. Each contract shall contain the fol-
lowing provisions, the meaning and effect
of which shall not be changed or altered
by any other provision of the contract:

“(a) This contract and the perferm-
ance of all provisions thereof are ex-
pressly subject to the Bituminous Coal
Act of 1937, and the proper orders and
regulations issued thereunder by the
National Bituminous Coal Commission.

“(b) The purchase price named herein
shall be increased or decreased in such
amount as may be ordered by the Dis-
trict Board with the approval of the
Coal Commission, occasioned by reason
of any changes in wage rates, hours per
day, hours or days per week, in workine
conditions, or Federal, State or other
taxes or regulations affecting the cost of
production or delivery of the coal covered
by this contract.

“(c) No shipment consitned to any
destination point may be reconsigned or
diverted without the consent of the seller
to be confirmed in writing. In case of
any reconsignment or diversion, the seller
shall charge and the buyer shall pay not
less than the applicable minimum price
for such coal at the time of the recon-
sisnment or diversion for delivery to the
destination to which such shipment is
actually delivered and for the use to
which it is actually applied: Provided,
however, that this provision does not
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apply to railroad locomotive fuel sold at
prices £. 0. b. mines.

“(d) The coalshipped pursuant to this
contract is sold and purchased upon the
following conditions:

1) I the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated herein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the saller in writ-
inzy and the seller shall charge and the
buyer shall pay not less than the appli-
cable minimum price for such coal af
the time of diversion for the use to
which it is actually applied.”

8. After the effective date of any in-
crease or decrease, determined pursuant
to paragraph (b) of the preceding ruls
7, 2 Code Membear shall increase or de-
crease the contract price or prices by
the amount so ordered by the District
Board and approved by the Coal Com-
misslon, and, with respect to any ecoal
shipped subzequent to said effective date
and already Invoiced at the price pre-
viously in effect, a Code Membar shall
promptly issue a debit or credit memo-
randum, as the case may be, for the
amount of any such increase or decrease.

9. In any case where a contract is
made by a sales agent of 2 Code Mem-
ber, such cales agent shall not exercise
the rights of the seller as defined in
item 7 (c) of this section without first
securing the consent of the Code Mem-
ber producing such coal to be confirmed
in writing.

10. The making of a contract for the
cale of coal at a price balow the mini-
mum or above the maximum therefor
established by the Commission at the
time of the making of the contract shall
constitute a violation of the Code and
such contract shall ke invalid and un-
enforceable.

11, No contraoct shall be made for the
sale of coal for delivery after the ex-
piration date of the Act at a price below
the minimum or above the maximum
therefor established by the Coal Com-
miszion and in effect at the time of
makin~ the contract.

Section VII. Terms of Payment

1. The price and fair trade practice
provisions of the Act shall not be evaded
or violated by a Code Member, or his
sales agent, through the use of terms of
payment, and in no instance shall ferms
of payment be more favorable than the
following:

(A) On rafl, river, ex-river, or fruck
shipments, the date of payment of in-
voices for coal sold shall be on or before
the twentieth (20th) day of the month
following the month in which shipment
was made,

(B) On tidewater cargo shinments the
date of payment shall be not more tkhan
thirty (30) days from date of vessel bill
of lading, and where coal is sold f.o0.b.
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mines for tidewater cargo shipment, on
or before the twentieth (20th) day of
the month following the month in which
the coal is dumped.

(C) Payment for all tidewater Bunker
coal supplied for foreign vessels shall be
by cash on delivery or by master’s draft
on owners in United States currency at
not exceeding fifteen (15) days’ sight at
supplier’s option. When drafts are ac-
cepted in payment, all bank charges for
collection, exchange, etc., shall be for
owner’s account. Payment for tide-
water bunker coal supplied for American
vessels shall be made on or before the
twentieth (20th) day of the month fol-
lowing delivery.

Payment for coal shipped for vessel
fuel, and delivered into vessels at ports
on the Great Lakes or tributary waters
thereof, shall be made on or before the
twentieth (20th) day of the month fol-
lowing such delivery.

(D) On lake cargo shipments, the date
of payment shall be not more than sixty
(60) days from date of vessel bill of lad-
ing, and where coal is sold £. o. b. mines
for lake cargo shipments, on or before
the twentieth (20th) of the second month
following the month in which dumped.

(E) On all coal sold to railroads, the
date of payment shall be on or before the
twenty-fifth (25th) day of the month
following the date of shipment. ’

(F) Invoices shall be paid in full in
United States currency, or funds equiva-
lent thereto, not later than the due date.

(G) No portion of the sale price may
be withheld by agreement between the
buyer and the seller based upon any
unadjusted claim of the buyer.

(H) No sale, delivery, or offer for sale
of coal shall be made upon any condi-
tion, express or implied, that any portion
of the sale price may be withheld by the
buyer, or deposited in escrow, pending
or hased upon a determination of the
constitutionality of any provision of the
Act, of the jurisdiction of the Coal Com-
mission, or the validity or applicability
of any order of the Coal Commission.

(I) Where the due date of the account
is extended by agreement of the paxrties,
express or implied, or where payment is
made by note, trade acceptance or other
form of indebtedness, the seller shall
charge and the buyer shall pay interest
from and-after the due date of the
account at the current rate in the locality
in which the coal is shipped to the
vendee.

(J) Freight on all-rail or ex-river ship-
ments shall not be paid by a Code Mem-
ber, or his sales agent, except to prepay
stations as published in current railway
tariffs or on shipments to the United
States Government, States or political
subdivisions thereof. Where freight is
thus prepaid, the amount thereof shall
immediately upon receipt of freight bill
or notice of sight draft payment, be
invoiced to the buyer for immediate
payment.

(K) No Code Member shall accept as
payment in full for any account for the

sale of coal any amount which is less
than the applicable minimum price for
the quantity of coal involved. Provided,
however, that a Code Member may enter
into a bona fide general creditors’ com-
position with other creditors of a default-
ing purchaser. A copy of such creditors’
composition shall be filed with the Statis-
tical Bureau within ten (10) business
days from the date of making such
composition.

(L) The agreement by a Code Member,
expressed or implied, to extend the credit
for a period longer than that authorized
by these rules and regulations, with the
effect of violating the price provisions ot
the unfair methods of competition of the
Act, shall constitute a violation of the
Code.

Section VIII, Use of Coal Analyses

1. Analyses of coal shall not be utilized
by a Code Member, or his sales agent, in
selling or offering for sale any coal pro-
duced by the Code Member, whether or
not the analysis is 2 term in the offer or
sale, unless such Code Member shall have
filed with the Statistical Bureau and the
District Board for the District in which
the coal is produced, a report of the anal-
ysis or analyses as used or proposed to
be used by him. Such report shall show
the following:

(a) The name of the Code Member
Producer,

¢(b) The name of the mine.

(c) The name or geological number of
the seam or seams from which the coal
is produced.

(d) The name of the size, and, if
screened, the dimension or dimensions of
the screen or screens over and/or
through which the coal is prepared.

(e) Whether the analysis is represent-
ative of the entire production of such
size of coal, or whether it represents only
a, portion of such production segregated
by selective mining, selective preparation,
actual analyses made at the mine, or in
any other manner.

(f) That such analysis is representa-
tive of the grade and size of the coal as
regularly produced by the Code Member
and as loaded directly into transporta-
tion facilities for shipment to market and
that the Code Member is prepared to
make deliveries of coal of substantially
the quality and character as shown by
the analysis.

(g) ‘'That each such analysis is not less
than a proximate analysis showing mois-
ture content, ash, volatile matter, fixed
carbon, sulphur and British thermal units
and ash softening temperature,

2. Every analysis used in selling, or
offering for sale, any particular kind,
quality, or size of coal shall be accom-
panied by a statement to the effect that
a copy of such analysis has been prop-
erly filed with the Statistical Bureau, the
Coal Commission and the District Board.

3. All reports of analyses so filed shall
be subject to inspection at the office of
the Statistical Bureau at any time during
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office hours by any interested person, and
may be considered by the District Board
and the Coal Commission in determining
from time to fime proper classifications
of the coals produced by the Code
Member.

4. A copy of any analysis of the coal of
8 Code Member made by or on behalf of
a consumer and accepted by the Code
Member as the basis for an adjustment
of price under any contract or spot order
shall be filed by the Code Member with
the Statistical Bureau, the Coal Coms
mission and the District Board, within
five (5) business days after such adjust-
ment is made.

5. From and after the effective date of
these Rules and Regulations, no Code
Member shall enter into or perform any
agreement made upon & penalty or a
premium and penalty basls which will
permit the sale of coal at an aggregate
contract price below the applicable mini-
mum price established by the Coal Com«
mission for the coal sold and delivered
upon such agreement subsequent to sald
effective date: Provided, that where a
Code Member has entered into an agree«
ment made upon a penalty or & premium
and penalty basis, this rule shall not be
considered as affecting any clalm that
the buyer might otherwise hdave had for
sub-standard preparation or quality un-
der Section X of these Marketing Rules
and Regulations.

Section IX. Resale of Coal Refused in
Transit or at Destination

1. Where coal is refused by & consigneé
in transit or at destination, the Code
Member may sell the same at the best
obtainable price, provided that in each
case the Code Member shall file with the
Statistical Bureau, and the District
Board for the District in which the coal
was produced, within five (5) business
days from the date of stuich resale, a
statement giving the following informea-
tion:

(a) Name of consignee.

(b) Address of the consignee.

(¢) Original destination of the coal,

(d) Name of Code Member.

(e) Originating mine, .

(f) The grade and size of coal shipped.

(g) Price at which coal sold.

(h) Reasons for the refusal.

(i) Facts resulting from the investiga-
tion of the complaint.

(j) Name of ultimate purchaser upon
resale.

(k) Address of purchaser upon resale,

(1) Ultimate destination of the coal.

(m) Price recelved by the seller upon
resale,

(n) Amount of commission, if any,
paid upon the resale.

(0) A copy of the carrier’s notice of
refusal or a notice of reconsignment and
such other pertinent information and
facts as may be offered in proof of the
necessity for such resale.

(p) A signed and verified statement
that the provisions of the Code and the
Marketing Rules and Regulations of the
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Coal Commission other than as to price
have not been violated or evaded.

2. All Code Members shall properly
furnish to the District Board and to the
Statistical Bureau of the Coal Commis-
sion for the District in which the coal
originated, full reports of all reconsign-
ments, and shall authorize the carrier
making such reconsignments to furnish
complete information thereon to such
Statistical Bureaw.

Section X. Substandard Preparation or
Quality

1, Where any allowance is requested
by a buyer of coal on any shipment
claimed to be substandard in prepara-
tion or quality, the Code Member or the
sales agent, with the prior approval of
the Code Member, may on or before the
maturity date of the invoice, make set-
tlement and agree with the buyer upon
any amount reasonably to be deducted
for such inferior coal and accept pay-
ment therefor at less than the minimum
prices; provided, however, that in each
such case the Code Member shall within
five (5) days after granting such allow-
ance file with the Statistical Bureau of
the Coal Commission in the District in
which the coal originates, a verified
statement giving the following informa-
tion:

(2) The name and address of the con-
signee and the reason for the request for
the allowance.

(b) The price at which the coal was
sold, the tonnage delivered, the name of
the mine, the Code Member, the date of
shipment, the grade and size of coal,
the destination, and the amount of al-
lowance or adjustment made.

(¢) Such other pertinent information
and facts as may be offered in proof of
the necessity for such reduction or
allowance.

(@) A statement that the adjustment
has not been made with the purpose or
intent of evading the price provisions of
the Act.

The Code Member shall also file, to-
gether with the statement, a written
claim duly executed by or on behalf of
the buyer and verified by affidavit, set-
ting forth the amount claimed by way or
deduction and the reasons for the
complaint.

9. Al such adjustments and allow-
ances shall be subject to review by the
Coal Commission.

Section XI. Substitutions

1. No substitution may be made, upon
any spot order or contract, of any grade
or size of coal taking a minimum price
higher than the price specified in such
order or contract, except upon the fol-
lowing conditions:

(a) The proposed substitution shall
not be an express or implied condition of
the order or contract.

(b) The coal substituted must be coal
which the Code Member has already

produced and loaded into transportation
facilities and which cannot be sold
promptly by the exercise of the usual
sales effort, such substitution to be lim-
ited to a specific tonnage for chipment
on a specific order and from o specific
mine.

(¢) The substitution must be reason-
ably necessary as an emergency measure
in order to continue operation of the
mine of the Code Member.

(d) The substitution shall be accept-
able to the purchaser of the coal and
shall not be made with the purpose or
effect of conferring any advantage on
the purchaser or securing any preference
or advantage for the Code Member over
his competitors.

(e) Such substitution may be made
only with the approval of the Statistical
Bureau and in each instance formal ap-
plication therefor shall be made upon
forms provided by the Commission and
permits shall be issued preseribing the
conditions of substitution in each case
approved.

(f) Copies of substitution permits
shall be mailed daily to the cfiice of the
District Board and weekly summaries of
substitution permits shall be mailed to
all District Boards within the Price Area.
The Commission may from time to time
publish the essential facts as to all sub-
stitution permits granted.

(g) In each case of coal shippzd under
a substitution permit the invoice shall
specifically show the permit number and
the size and grade of coal substituted

Section XII. Crushing and Pulverizing
Coal

1. Each Code Membher who maintains
and operates at his mine, or at any
facility used in preparing coals for mar-
ket, any crushing or pulverizing device,
shall register such device with the Sta-
tistical Bureau of the Coal Commission,
on or before on forms submitted
by the Coal Commission.

2. Such forms shall include the fol-
lowing:

(a) Name and address of Code Mem-
ber

(b) Name of mine or facllity at which
device is located

(c) Name and style or type of crush-
ing or pulverizing device

(@ Hourly capacity of device

(e) Sizes of coal which device can
crush or pulverize

(f) Sizes of coal resulting from crush-
ing or pulverizing

(g) Number of tons crushed in 1936,
1937 and in each month of 1933

(h) Cost per ton of crushing or pul-
verizing in 1937.

3. Beginning with the month of y
each Code Member shall, on or hefore
the tenth (10th) day of each succeed-
ing month, file with the Statistical Bu-
reau, on forms to be provided by the
Coal Commission, o statement, verified
by affidavit, setting forth the following
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information for the preceding calendar
month:

(@) Numbsr of tons of each size
crushed or pulverized

(b) Number of tons of each size re-
sulting from crushing or pulverizing.

Section XIII. Miccellaneocus
General

1. Toe minimum prices established by
the Commission shall not apply to coal
sold and shipped outside the domestic
market as defined in the Act and in these
Marketing Rules and Rezulations.

2. Mazimum prices established by the
Commission shall not apply to coal sold
and shipped outside the continental
United States.

3. No coal shall be sold or delivered or
offered for sale at 2 price below the mini-
mum or above the maximum therefor es-
tablished by the Commission, and the
cale or delivery or offer for sale of coal
at a price below such minimum or above
such maximum shall constitute a viola-
tion of the Code: Provided, that the
provisions of this paragraph shall not
apply to a lawful and bona fide written
contract entered into prior to June 16,
1833, which has been filed with the Coal
Commission.

4. If, in converting a net or grozs ton
price, freicht rate or freight rate differ-
ential, the calculation extends o more
than 3 decimals, and the 4th decimal is
0005 or more, it shall be added as .001,
and if under .0005 it shall be eliminated.

5. All coal shall be sold and invoiced
on & price per ton basis, and all eoal must
be cold and involced under the sizs, price
clacsification and other desienation
therefor in the price schedule published
by the Coal Commission.

6. Failure to file information required
by theze Marketing Rules and Regula-
tions or the filing of false information,
wilfully made, will subject the party
failing to file the information required,
or the party so filing, to the penalties
of the Act and other pznalties imposed
by lave.

Advertising

1, No deduction or allowance from in-
volce prices shall ke granted by any Code
Member or his sales agent to any pur-
chaser for advertising.

2. Code Members (or their agents or
reprezentatives) either individually or
collectively, with or without financial
participation by refailers of coal, may
conducht advertising campaigns seeking
to increase the usz of co2l. The amount
of expenditures incurred by a Code Llem-~
ber, his arent or reprezentative for ad-
vertising shall ke subject to review by the
Coal Commission as to the good faith of
the tranzaction.

Screening for Buyer’s Account

1. The screeninz of mine run or re-
cereening of other grades of coal, sold
and billed as such, for the buyer’s ac-
count for the purpose of keeping the re-
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sultant products separate in the shipment
thereof is prohibited.

Coal Confiscated or Lost in Transit

1. All coal confiscated or lost in transit
shall be invoiced to the carrier at not
less than the minimum price established
for such coal for shipment to the destina-
tion and use to which the coal was sold or
the established price for sale to the car-
rier at the place of confiscation or loss,

. whichever may be the higher.

Revision of Marketing Rules and Regu-
lations

1. These Marketing Rules and Regula-
tions are subject to revision and amend-
ment by further order of the Coal Com-~
mission.

Unfair Methods of Competition—See
page 166.

Penalties.—See page 166.

Mmmom Price ARea No, 1—DISTRICT
Boarp No. §

PROPOSED MARKETING RULES AND REGU-
LATIONS

A witness for District Board No. 5,
properly qualified as an expert in the
marketing of coal in that district, intro-
duced into evidence as Exhibit No. 617 the
rules and regulations proposed by Dis~
trict Board No. 5 in compliance with
Commission Order No. 248. The witness
testified that these rules and regulations
were properly submitted to Code Mem-
bers within said district on. September 9,
1938, and that no protests concerning
such proposals were received from Code
Members.

The witness for District No. 5 agreed
with the opinions given by the witnesses
for Districts Nos. 2 and 4 as_to certain
modifications and additions to the rules
proposed by Districts Nos. 2 and 4. As
previously stated in the findings for Dis-
trict No. 4, the witness for District No.
4 likewise agreed to the opinions ex-
pressed by the witness for District No. 2
as to such modifications and additions
and, accordingly, the rules for District
No. 4 were modified to reflect such opin-
ions. Therefore, we find that the rules
proposed by District No. 5 which are
similar to the rules proposed by Dis-
tricts Nos. 2 and 4 should be modified
in the same manner and_ for the same
reasons as hereinbefore stated in the
findings of fact for District No. 4.

The witness for District No. 5 testified
that the rules and regulations proposed
by District No. 5 are reasonable, not in-
consistent with the requirements of Sec-
tion 4 of the Act, and in conformance
with the standards of fair competition
established in the Act. Likewise, the
evidence reveals that the proposed de-
letions, modifications and clarifications
of such rules are in accordance with the
standards of Section 4 IT (a) of the Act.
Accordingly, we find that the following
rules and regulations proposed by Dis-
trict No. 5, reflecting such deletions,
modifications and clarifications, are rea~

sonable, not inconsistent with the re-
quirements of Section 4 of the Act, and
in conformance with the standards of
fair competition established in the Act:

MARKETING RULES AND REGULATIONS INCI-
DENTAL TO THE SALE AND DISTRIBUTION
OF COAL BY CODE MEMBERS WITHIN DIS-
TRICT NO. 5 AS PROPOSED BY DISTRICT
BOARD NO. 5 AND AS APPROVED, DISAP-
PROVED, OR MODIFIED FOR THE PURPOSE OF
CORDINATION

Section 1. Definitions

1. The term “person” as used herein,
includes individuals, firms, associations,
partnerships, corporations, trusts, trus-
tees, cooperatives, receivers and trustees
in bankruptcy and in other legal pro-
ceedings, and any other recognized forms
of business organizations.

2. A “sales agent” is a person who, as
agent of a code member (and therefore
without purchasing the coal), sells coal
produced by such code member for him
or on his behalf: Provided, that “sales
agent” shall not include an individual
(herein referred to as a “salesman”)
regularly and continuously employed by
a code member, whose sole compensation
is a stated salary per week, per month,
or per year, and who regularly devoted
the major portion of his time to the
solicitation of purchases of coal produced
by his code member employer.

3. A “commission” is the total of all
compensations and allowances received
by a sales agent from a code member for
services rendered in the sale of coal.

4, A “registered distributor” is a per-
son who has been duly registered by the
Coal Commission pursuant to the rules
and regulations prescribed by the Com-
mission for the administration of Section
4 JI () of the Act. ‘

5. A “spot order” is a legal obligation
for the sale and purchase of coal, the
delivery .of which is stipulated to be made
within not more than thirty (30) days
from the date upon which the order was
accepted. - -

6. A “contract” is a legal obligation for
the sale and purchase of coal, the deliv-
eries of which are stipulated to be made
during a period longer than the maxi-
mum period specified for a spot order.

7. A “quotation” is an offer to sell coal
which the offerer may withdraw prior to
its being acted upon by the offeree.

8. An “option” is an offer to sell coal
acceptable within a time certain, during
which time the offerer may not withdraw
the offer without the consent of the
offeree.

9. A “commitment” is the status of a
contract between the time a quotation is
accepted or an option is exercised and
the time the contract is formally reduced
to writing.

10. “Coal Commission” as used herein,
shall mean the National Bituminous Coal
Commission established under the provi-
sions of the Bituminous Coal Act of 1937.

11. “Act” as used herein shall mean
the Bituminous Coal Act of 1937,

12, “District Board” as used herein,
shall mean any District Board estab-
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lished under the provisions of Section 4,
Part I (a) of the Act.

13. “Statistical Bureau” shall mean,
unless otherwise specifically stated, the
Statistical Bureau of the Commission for
the District in which the coal involved
in any transaction is produced, or the
District in which is located a mine of &
code member affected by any order or
regulation.

14. “Minimum Price” sholl mean a
minimum price established and made
effective by the Coal Commission.

15. “Maximum Price” shall mean o
maximum price established and made
effective by the Coal Commission.

16. The term “producer” includes all
individuals, firms, associations, corpora«
tions, trustees, and recelvers engaged in
the business of mining coal.

17. The term “reconsignment” and
“diversion” as used herein shall mean the
change in the original consignee or in
the destination or route.

18. The term “transportation facill-
ties” means railroad cars, ships, barges,
trucks, or any other facilities used or
useful in the transportation of coal.

19. A “code member” means & pro=
ducer who has accepted and holds mem-
bership in the Bituminous Coal Code
promulgated under the Bituminous Coal
Act of 1937.

20. The term “domest{c market” shall
include all points within the continental
United States and Canada, and car-
ferry shipments to the Island of Cuba.
Bunker coal delivered to steamships for
consumption thereon shall be regarded
as shipped within the domestic market.

21. “Cargo shipment” is a quantity of
coal loaded in a vessel, boat or barge for
transportation via water.

22. “Bunker coal” or “vessel fuel” is
that coal used aboard a boat or vessel
for consumption thereon.

23. “Coal” as used herein shall mean
bituminous coal.

24. The term “bituminous coal” ine
cludes all bituminous, semi-bituminous
and sub-bituminous coal and shall ex-
clude lignite, which is defined as a lignitic
coal having calorific value in British
thermal units of less than seven thou-
sand six hundred per pound and having
a natural moisture content in place in
the mine of 30 per centum or more,

25. 'The term “control” means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policies of a person,
whether through the ownership of vot-
ing securities, by contract, or otherwise,

Section II. Sales Agents

1, All appointments of Sales Agents by
Code Members or their agents or author-
ized representatives, and the terms and
conditions of such appointments, shall be
subject to the Marketing Rules and Reg-
ulations from time to time established by
the Coal Commission.

2. Each Code Member shall be respon=
sible for the compliance by all his Sales
Agents and agents and employees of Sales
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Agents and agents with the provisions of
the Bituminous Coal Code and of all
rules and regulations, promulgations and
determinations of the Coal Commission.

3. Bach Code Member shall require all
his sales agents, clearly to set forth upon
any offer, contract, spot order, invoice,
and statement of account covering coal
sold or to be sold, the name of such Code
Member principal, and the name of the
mine or mines from which shipment was
made or is to be made. If the name of
the sales agent also appears in the trans-
action, then the above mentioned forms
shall also disclose the fact of agency
relationship with the Code Member
principal.

4, (A) Every coniract for the appoint-
ment of @ sales agent by Code Members

_or by agents or authorized representa-
tives of Code Members, or any meodifica-
tion thereof, shall be in writing, and shall
fully set forth therein all the terms and
conditions of such contract, including
the amount or basis of the sales agent’s
commission. Certified copies of all such
agency contracts entered into on or prior
to the effective date of the establishment
of these rules and regulations and in
effect on such date, shall be filed by the
Code Member with the Statistical Bu-
reau, or Bureaus, within twenty (20)
business days after such date.

(B) Certified copies of all contracts
appointing sales agents or of agreements
modifying any sales agency contract, en-
tered into subsequent to the effective
date of these rules and regulations, shall
be similarly filed by the Code Member
within ten (10) business days after the
date upon which such contracts or
agreements have been entered into.

(C) Upon the expiration, termination,
or rescission of any sales agency con-
tract, the Code Member principal shall
make g report thereof to the Statistical
Bureau, or Bureaus, within ten (10)
business days after the date of such ex-
piration, termination, or rescission.

5. (A) As to all coal sold by a Code
Member otherwise than through a sales
agent or through an employee regularly
employed as a salesman by the Code
Member at his principal place of business
or at a regularly established sales office,
such Code Member shall, not later than
the tenth day of each month, file with
the Statistical Bureau, or Bureaus, a list
of all persons fthrough whom, directly
or indirectly, any such coal was sold dur-
ing the preceding calendar month, with
a statement of the duration and charac-
ter of their employment, the tonnage
sold by, and the rate and amount of
compensation paid to, each of them,

(B) Not later than the tenth day of
each. month, each Code Member shall
also file with the Statistical Bureau, or
Bureaus, similar information obtained
from his sales agents concerning sales of
coal made during the preceding calen-
dar month, by the sales agents’ repre-
sentatives and employees other than
salesmen employed at the principal place

of business or a repgularly established
sales office of the sales agent.

(C) Not later than the tenth day of
each month, each Code Member shall
also file with the Statistical Bureau, or
Buregus, & statement showing the names
and addresses of distributors to whom
the Code Member or his sales agents
sold coal during the preceding calendar
month, the tonnage so0ld, and the
amount of discount allowed to each such
distributor. ;

6. Within twenty (20) business days
after the effective date of theze rules
and regulations, each Code AMember shall
file with the Coal Commission a lst
showing the names and addresses of all
his sales agents. Upon any change in
said list, the Code Member shall notify
the Coal Commission within ten (10)
business days after such change takes
place,

7. A list showing the names and ad-
dresses of sales agents and the Ceode
Members for whom such agents act shall
be published monthly by the Coal
Commission.

8. All agency contracts and other in-
formation filed by Code Members in con-
formity with the foregoing regulations,
other than the names and addresses of
sales agents, shall be held by the Ceal
Commission as the confidentinl records
of said parties and shall not be made
public without the consent of the Code
Member from whom the same shall have
been obtained, except where such dis-
closure is required in any proceeding be-
fore the Coal Commission by way of
enforcement of the Act or upon the order
of any court of competent jurisdiction.

9. From and after twenty (20) busi-
ness days following the effective date
of these Marketing Rules and Recula-
tions no Code Member or sales azent of
a Code Member shall allow or pay, di-
rectly or indirectly, any commiszion or
compensation to any soles agent.

(a) Unless the contract of agency
shall have been filed with the Coal Com-
mission, as hereinbefore required, and

(b) Unless the sales agent shall have
agreed, in writing, with the Code Mem-~
ber to conform to and ohserve the mini-
mum and maximum prices and Market-
ing Rules and Repulations establizched
by the Coal Commission and the Fair
Trade Practice Provisions of the Act, o3
well as all proper orders of the Commis-
sion, and

(c) Unless the sales agent shall have
in good faith complied with the arree-
ment as in paragraph (b) above pro-
vided.

10, No commission shall be pald to a
sales agent by a Code Membher where
the coal is delivered or c£old to any per-
son who owns such sales agent or who
financially or otherwise controls such
agent.

11, When any commicssions are paid
to a sales agent on a tonnage basls, the
Code Member shall not include in the
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computation of such commissions any
part of the tonnage of coal sold by him
to the sales agent, whether for consump-~
tion or rezale.

12. No Code Member shall employ any
person or appoint any sales agent at a
compensation obviously disproportionate
to the ordinary value of the service or
cervices rendered and whosza employ-
ment or appointment is made with the
primary intention and purpose of secur-
ing a preferment with a purchaser or
purchasers of coal

13. Subject to further order of the
Coal Commission, the amount of com-
mission to be paid by a Code Member
to his sales agent shall be fixed by
agreement of the parties, subject, how-
ever, that upon complaint of violation
of the unfalr methods of competition,
as provided in the Act, the amount of
such commission shall be subject to re-
view by the Coal Commission.

Section II1. Discounts

1. No Code Member or sales agent of
a Cocde Member shall pay or allow any
discount from minimum prices to any
person unless such person has been reg-
istered by the Coal Commission as au-
thorized to receive such discount at the
time of the sale.

2. Code Members or their sales agents
may allow discounts from minimum
prices on sales of coal to rezistered dis-
tributors, not in excess of the maximum
dizcount or price allowance prescribed by
the Coal Commission upon such sales.
Only one such discount may ke allowed
on any such sale,

Section IV. Limitation of Orders, Agrec-
ments, Options and Quotations

1. Subject to further order of the Cozl
Commiszion no Code Member or sales
agent of the Code Membar shall enter
into any agreement or order for the sale
of coal providing for delivery for a pericd
in excess of that authorized for 2 spob
order, and no prices shall be less than
the applicable minimum prices in effect
at the time of the making of the acree-
ment or order: Provided, however, that
contracts for pericds not exceeding one
(1) year may be made with agencies of
the Federal Government or with agencies
of State or local governments, where the
contract is entered into throush com-
petitive bidding, at the following appli-
cable minimum prices:

(a) For deliverles during the first
thirty (30) days of the contract, at not
less than the applicable minimum price
in effect at the time of the making of
the arreement;

(b) For deliveries thereafter, at not
lezs than the applicable minimum price
in cffect at the time of delivery if such
price is higher than the contraet price.

Provided, further, that contracis for
parleds not exceeding one (1) year at
prices not less thon the said applicable
minfmum prices may be made with
agencles of the Federal Government or
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with such agencies of the State or local
governments, in the absence of competi-
tive bidding, where by virtue of an ex-
press exemption in the statute or ordi-
nance such agencies may enter into con-
tracts for the purchase of coal without
regard to competitive bidding.

2. While the preceding rule is in effect,
no option may be given by a Code Mem-~
ber or sales agent for the purchase of
coal. When the above rule is suspended
or revoked by the Coal Commission, op-
tions for the sale of coal may be given
for a period not exceeding fourteen (14)
days. No options may be given at a
price less than the applicable minimum
price in effect at the time of the giving
of the option. If the applicable mini-
mum price is inecreased beyond the
quoted price within such fourteen (14)
days and the option shall not have been
exercised at that time, the option there-
upon shall become null and void: Pro-
vided, however, that in connection with
offers to sell to the United States Gov-
ernment, or States or political subdivi-
sions thereof, options may be given for
a period not exceeding forty-five (45)
days from the date of the offer or from
the final date for the filing of offers.

3. Quotations may also be given for a
period of not exceeding fourteen (14)
days If the applicable minimum price
is increased beyond the quoted price
within such fourteen (14) days and the
quotation shall not have been accepted
at that time, the quotation thereupon
shall become null and void. .

4. Every quotation and option shall
provide that it 1s made subject to the
provisions of the Marketing Rules and
Regulations of the Coal Commission,

5. All quotations and options must
be made or confirmed in writing. Every
Code Member, or his sales agent, shall
require of his offeree that the acceptance
of s quotation or the exercise of an op-
tion be in writing.

Section V. Spot Orders

1. A spot order shall be in writing or
confirmed in writing within five (5
business days from the date of the mak-
ing thereof.

9. Each spot order shall be subject to
the following conditions which shall
either be endorsed upon the form of the
order or upon the written confirmation
thereof by the Code Member or his sales
agent, the meaning and effect of which
shall not be changed or altered by any
other provision of the order.

(a) “No shipment consigned to any
destination may be diverted or recon-
signed without the consent of the seller
confirmed in writing. In case of any
reconsignment or diversion, the seller
shall charge and the buyer shall pay not
less than the minimum price prescribed
for such coal for delivery to the desti-
nation to which such shipment is ac-
tually delivered and for the use to which
it is actually applied: Provided, how-
ever, that this provision does not apply

to railroad locomotive fuel sold at prices
f. 0. b. mine.”

(b) “The coal shipped pursuant to
this order is sold and purchased upon
the following conditions:

“(1) If the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated herein;

“(2) In case of diversion by the buyer

| to a use other than that stated herein,

the buyer shall notify the seller in
writing and the seller shall charge and
the buyer shall pay not less than the
applicable minimum price for such coal
at the time of diversion for the use to
which it is actually applied.”

(¢) “If shipments called for by this
order are not completed within thirty
(30) days from the effective date of this
order, the unfilled portion of the order
shall not be delivered.”

3. In any case where a sale is made by
a sales agent of a Code Member, such
sales agent shall not exercise the rights
of the seller as defined in Item 2 (a) of
this section without first securing the
consent of his Code Member principal to
be confirmed in writing,

4. All the terms and conditions of a
sale of coal must be fully and expressly
set forth either.in. the order or in the
written confirmation thereof and such
order or written confirmation thereof
shall specifically contain all the terms
required by rule 1 of Section VI of these
Marketing Rules and Regulations. Withe
in ten (10) business days after the date
of the making of the spot order or date
of the written confirmation thereof, the
Code Member or his sales agent shall
file with the Statistical Bureau, or Bu-
reaus, a copy of such spot order or con-
firmation. Any modification of a spot
order must also be made in writing and
filed with the Statistical Bureau, or Bu-
reaus, in the same manner.

Section VL Contracls

Upon the revocation or suspension of
rule 1 of Section IV of these Marketing
Rules and Regulations, Code Members or
sales agents of Code Members may
thereafter enter into contracts for the
sale and delivery of coal upon the fol-
lowing terms and conditions:

1. Every contract shall be in writing
and shall express the entire agreement
between the parties. The contract shall
clearly state the date of execution, the
effective date, the expiration date, the
price agreed upon, the terms of payment,
the size and grade of coal, the number
of cars or tonnage to be shipped, the
name of the Code Member and the name
of the originating mine, and, where the
coal is purchased for consumption, the
use ‘to which the coal is to be applied.
Contracts may also be made either (a)
calling for a buyer’s entire requirements
or a stated percentage of his require-
ments, showing the maximum tonnage
to be shipped thereunder, or (b) cover-
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ing a buyer’s requirements and stating
the estimated tonnage to be shipped with
an allowable overshipment of not ox-
ceeding ten (10) per cent of such esti-
mated tonnage.

The provisions of the rule stated in the
foregoing paragraph relating to quantity
shall not apply to contracts made with
agencies of the Federal, State or local
governments in case the terms required
to be submitted in a bid or offer for such
contract are in conflict with such pro-
visions.

2. No contract for the sale of coal shall
provide for deliveries to commence at &
date later than ninety (90) days from the
;iatte upon which such contract is entered
nto.

3. No contract shall be made at a price
below the applicable minimum price as
established by the Coal Commission at
the time of the making of the contraoct
for the coal to be sold thereunder, and no
coal may be delivered upon a contract at
a iprice below such applicable minimum
price.

4. No contract shall provide for dellv-
ery over a period in excess of twelve (12)
months except by special permission and
approval of the Coal Commission, upon a
showing of the necessity of meeting the
long term contract competition of oil,
gas, or other fuels or forms of power, or
for such other reasons as the Commission
may deem appropriate in order to further
the effectual administration of the Act.

5. Any change in the terms of a con-
tract, not in violation of these Rules and
Regulations, shall be evidenced by o writ-
ten agreement and shall conform to sll
the requirements set forth in these Rules
and Regulations,

_ 6. A report of every commitment shall
be filed by the Code Member or his sales
agent with the Statistical Bureau, or Bu-
reaus, within fifteen (15) business days
from the date of the making of the agree-
ment. Such report shall set forth all the
terms and conditions of the commitment.
A true copy of every contract and of any
agreement for modification thereof shall
be filed with the Statistical Bureau within
fifteen (15) business days from the date
of execution of such contract or agreo-
ment for modification: Provided, how-
ever, that a report of the commitment
need not be filed if a copy of the contrach
is filed within fifteen (15) business days.

7. Each contract shall contain the fol«
lowing provisions, the meaning and effect
of which shall not be changed or altered
by any other provision of the contract:

“(a) This contract and the performe
ance of all provisions thereof are ox-
pressly subject to the Bituminous Coal
Act of 1937, and the proper orders and
regulations issued thereunder by the Na-
tional Bituminous Coal Commission,

“(b) No shipment consigned to any
destination point may be reconsigned ox
diverted without the consent of the seller
to be confirmed in writing. In case of
any reconsignment or diversion, the
seller shall charge and the buyer shall
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pay not less than the applicable mini-
mum price for such coal at the time of
the reconsignment or diversion for de-
livery to the destination to which such
shipment is actually delivered and for
the use to which it is actually applied:
Provided, however, that this provision
does not apply to railroad locomotive
fuel sold at prices f. 0. b. mines.

“(¢) The coal shipped pursuant to this
contract is sold and purchased upon the
following conditions:

“(1) If the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated herein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the seller in writ-
ing and the seller shall charge and the
buyer shall pay not less than the ap-
plicable minimum price for such coal at
the time of diversion for the use to which
it is actually applied.”

8. In any case where a contract is
made by a sales agent of 3 Code Member,
such sales agent shall not exercise the
rights of the seller as defined in item 7
(b) of this section without first securing
the consent of the Code Member produc-
ing such coal to be confirmed in writing.

9. The making of a contract for the

sale of coal at a price below the minimum
or above the maximum therefor estab-
lished by the Commission at the time of
the making of the contract shall consti-
tute a violation of the Code and such
contract shall be invalid and unenforce-
able.
" 10. No contract shall be made for the
sale of coal for delivery after the expira-
tion date of the Act at a price below the
minimum or above the maximum there-
for established by the Coal Commission
and in effect at the time of making the
contract.

Section VII. Terms of Payment

1. The price and fair trade practice
_provisions of the Act shall not be evaded
or violated by a Code Member, or his
sales agent, through the use of terms of
payment, and in no instance shall terms
of payment be more favorable than the
following:

(A) On rail, river, ex-river, or truck
shipments, the date of payment of in-
voices for coal sold shall be on or before
the twentieth (20th) day of the month
following the month in which shipment
was made.

(B) On tidewater cargo shipments the
date of payment shall be not more than
thirty (30) days from date of vessel bill
of lading, and where coal is sold f. o. b.
mines for tidewater cargo shipment, on
or before the twentieth (20th) day of
the month following the month in which
the coal is dumped.

(C) Payment for all tidewater Bunker
coal supplied for foreign vessels shall be
by cash on delivery or by master’s draft
on owners in United States currency at
not exceeding fifteen (15) days’ sight at
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supplier’s option. When drafts are ac-
cepted in payment, all bank charges for
collections, exchange, etc., shall be for
owner’s account. Payment for tidewater
bunker coal supplied for American ves-

‘sels shall be made on or before the twen-

tieth (20th) day of the month following
delivery.

Payment for coal shipped for vessel
fuel, and delivered into vescels at ports
on the Great Lakes on tributary waters
thereof, shall be made on or before the
twentieth (20th) day of the month fol-
lowing such delivery.

(D) On lake cargo shipments, the date
of payment shall be not more than sixty
(60) days from date of vessel bill of
lading, and where coal is sold £. o. b.
mines for lake cargo shipments, on or
before the twentieth (20th) of the sec-
ond month following the month in which
dumped.

(E) On all coal sold to railroads, the
date of payment shall be on or before
the twenty-fifth (25th) day of the month
following the date of shipment.

(F) Invoices shall be paid in full in
United States currency, or funds equiva-
lent thereto, not later than the due date.

(G) No portion of the sale price may
be withheld by agreement between the
buyer and the seller based upon any un-
adjusted claim of the buyer.

(H) No sale, delivery, or offer for sale
of coal shall be made upon any condi-
tion, express or implied, that any por-
tion of the sale price may be withheld
by the buyer, or deposited in escrow,
pending or based upon o determination
of the constitutionality of any provision
of the Act, of the jurisdiction of the Ceal
Commission, or the validity or applica-
bility of any order of the Coal Com-
mission.

(I) Where the due date of the account
is extended by agreement of the partles,
express or implied, or where payment s
made by note, trade acceptance or other
form of indebtedness, the seller shall
charge and the buyer shall pay interest
from and after the due date of the ac-
count at the current rate in the locality
to which the coal is shipped to the
vendee.

(J) Freight on all-rail or ex-river
shipments shall not be paid by a Cede
Member, or his sales agent, except to
prepay stations as published in current
railway tariffs or on shipments to the
‘United States Government, States or
political subdivisions thercof. Where
freight is thus prepaid, the amount
thereof shall immediately upon receipt of
freight bill or notice of sight draft pay-
ment, be invoiced to the buyer for imme-
diate payment.

(K) No Code Member shall accept as
payment in full for any account for the
sale of coal any amount which is less
than the applicable minimum price for
the quantity of coal involved. Provided,
however, that a Code Member may enter
into a bona fide general creditors’ com-
position with other creditors of a de-
faulting purchaser, A copy of such
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creditor’s composition shall be filed with
the Statistical Bureau within fen (10)
businezs days from the date of making
such composition.

(L) The agreement by a Code Mem-
ber, expressed or implied, to extend the
credit for a period longer than that au-
thorized by these rules and regulations,
with the effect of violating the price pro-
visions or the unfair methods of compe-
tition of the Act, shall constitute a viola-
tion of the Cade.

Section VIII. Use of Coal Analyses

1. Analyses of coal shall not be utilized
by a Code Member, or his sales agent, in
selling or offering for sale any coal pro-
duced by the Code Member, whether or
not the analysis is a term in the offer
or sale, unlezs such Code Member shall
have filed with the Statistical Bureau
and the District Board for the District in
which the coal is produced, 2 report of
the analysis or analyses as used or pro-
posed to be used by him. Such report
shall show the following:

(a2) The name of the Code Member
Producer.

(b) The name of the mine.

(c) The name or geolozical number of
the seam or seams from which the coal
is produced.

(d) The name of the size, and, if
sereened, the dimension or dimensions of
the screen or screens over and/or through
which the ceal is prepared.

(e) Whether the analysis is represent-
ative of the entire production of such size
of cozl, or whether it represents only a
portion of such production segregated by
celective mining, selective preparation,
actual analyses made at the mine, or in
any other manner.

(f) That such analysis is represenia-
tive of the grade and sizz of the coal as
regularly produced by the Cade Member
and as loaded directly into fransporta-
tion facilities for shipment fo markeb
and that the Code Member is prepared
to make deliveries of coal of substantially
the quality and character as shown by
the analysis.

(g) That each such analysis is nof Iess
than a proximate analysis showing mois-
ture content, ash, volatile matter, fixed
carbon, sulphur and British thermal
units and ash softening temperature.

2. Every analysis used in selling, or
offeriny for sale, any particular kind,
quality, or size of coal shall be accom-~
panied by a statement to the effect that
a copy of such analysis has been prop-
erly filed with the Statistical Bureau, the
Coal Commission and the District Board.

3. All xeports of analyses so filed shall
b2 subject to inspection at the office of
the Statistical Bureau at any time dur-
ing office hours by any interested person,
and may be considered by the District
Board and the Coal Commission in defer-
mining from time to time proper classifi-
cations of the coals produced by the Code
MIember.

4. A copy of any analysis of the coal
of a Code Member made by or on behalf
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of a consumer and accepted by the Code
Member as the basis for an adjustment
of price under any contract or spot order
shall be filed by the Code Member with
the Statistical Bureau, the Coal Commis-
sion and the District Board, within five
(5) business days after such adjustment
is made.

5. From and after the effective date of
these Rules and Regulations, no Code
Member shall enter into or perform any
agreement- made upon a pensalty or a
premium and penalty basis which will
permit the sale of coal at an aggregate
contract price below the applicable min-
imum price established by the Coal Com-
mission for the coal sold and delivered
upon such agreement subsequent to said
effective date: Provided, that where a
Code Member has entered into an agree-
ment made upon a penalty or a pre-
mium and penalty basis, this rule shall
not be considered as affecting any claim
that the buyer might otherwise have had
for sub-standard preparation or quality
under Section X of these Marketing
Rules and Regulations,

Section IX. Resale of Coal Refused in
Transit or ab Destination

1, Where coal is refused by a consignee
In transit or at destination, the Code
Member may sell the same at the best
obtainable price, provided that in each
case the Code Member shall file with the
Statistical Bureau, and the District
Board for the District in which the coal
was produced, within five (5) business
days from the date of such resale, a
statement giving the following mforma-
tion:

(a) Name of consignee.

(b) Address of the consignee.

(¢) Original destination of the coal.

(d) Name of Code Member.

(e) Originating mine,

(f) The grade and size of coal shipped.

(g) Price at which coal sold.

(h) Reasons for the refusal.

(1) Facts resulting from the investi-
gation of the complaint.

(J) Name of ultimate purchaser upon
resale,

(k) Address of purchaser upon resale.

(1) Ultimate destination of the coal.

(m) Price received by the seller upon
resale,

(n) Amount of commission,
paid upon the resale.

(0) A copy of the carrier’s notice of
refusal or a notice of reconsignment and
such other pertinent information and
facts as may be offered in proof of the
necessity for such resale,

(p) A signed and verified statement
that the provisions of the Code and the
Marketing Rules and Regulations of the
Coal Commission other than as to price
have not been violated or evaded.

2. All Code Members shall properly
furnish to the District Board and to the
Statistical Bureau of the Coal Commis-
sion for the District in which the coal

if any,

originated, full reports of all reconsign-
ments, and shall authorize the carrier
making such reconsignments to furnish
complete information thereon to such
Statistical Bureau.

Section X. Substandard Preparation or
Quality

1. Where any allowance is requested
by a buyer of coal on any shipment
claimed to be substandard in preparation
or quality, the Code Member or the sales
agent, with the prior approval of the
Code Member, may on or before the ma-
turity date of the invoice, make settle-
ment and agree with the buyer upon
any amount reasonably to be deducted
for such inferior coal and accept pay-
ment therefor at less than the minimum
prices; provided however, that in each
such case the Code Member shall within
five (5) days after granting such allow-
ance file with the Statistical Bureau of
the Coal Commission in the District in
which the coal originates, a verified
statement g1v1ng the following informa-
tion:

(a) The name and address of the con-
signee and the reason for the request for
the allowance.

(b) The price at which the coal was
sold, the tonnage delivered, the name of
the mine, the Code Member, the date
of shipment, the grade and size of coal,
the destination, and the amount of al-
lowance or adjustment made.

(¢) Such other pertinent information
and facts as may be offered in proof of
the necessity for such reduction or
allowance.

(d) A statement that the adjustment
has not been made with the purpose or
intent of evading the price prowsmns of
the Act.

The Code Member shall also file, to-
gether “with the statement a written
claim duly executed by or on behalf of
the buyer and verified by affidavit, set-
ting forth the amount claimed by way
of deduction and the reasons for the
complaint.

2. All such adjustments and allow-
ances shall be subject to review by the
Coal Commission.

Section XI. Crushing and Pulverizing
Coal

1. Each code member who maintains
and operafes at his mine or at any facility
used in preparing coals for market, any
crushing or pulverizing device, shall reg-
ister such device with the Statistical Bu-
reau of the Coal Commission, on or before
the (date to be determined) on forms
submitted by the Coal Commission.

2. Such forms shall include the fol-
lowing:

1. Name and address of code member.

2. Name of mine or facility at which
device is located.

3. Name and style or type of crushing
or pulverizing device.
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4, Hourly capacity of device,

5. Sizes of coal which device can crush
or pulverize.

6. Sizes of coal resulting from crushing
or pulverizing.

7. Number of tons crushed in 1936 and
in each month of 1937,

8. Cost per ton of crushing or pulveriz-
ing in 1936 and 1937,

3.Beginning with the month of (date
to be determined) each code member
shall on or before the tenth (10th) day
of each succeeding month, flle with the
Statistical Bureau on forms to be pro-
vided by the Coal Commission, o state-
ment verified by affidavit, setting forth
the following information for the preced-
ing calendar month:

(a) Number of tons of each size
crushed or pulverized.

(b) Number of tons of exch size re-
sulting from crushing or pulverizing,

4, No code member shall sell any coal
crushed or pulverized at & price less than
the minimum price established for the
grade and size of coal before the crushing,

Section XII. Miscellaneous
General

1. The minimum prices established by
the Commission shall not apply to coal
sold and shipped outside the domestic
market as defined in the Act and in thege
Marketing Rules and Regulations,

2. Meximum prices established by the
Commussion shall not apply to coal sold
and shipped outside the continental
United States, -

3. No coal shall be sold or delivered
or offered for sale at a price below the
minimum or above the maximum there-
for established by the Commission, and
the sale or delivery or offer for sale of
coal at g price below such minimum or
above such maximum shall constitute a
violation of the Code: Provided, that the
provisions of this paragraph shall not
apply to a lawful and bona fide written
contract entered into prior to June 16,
1933, which has been filed with the Coal
Commission.

4, If, in converting a net or gross ton
price, freight rate or freight rate differ-
ential, the calculation extends to more
than 3 decimals, and the 4th decimal is
.0005 or more, it shall be added as .001,
and if under .0005 it shall be eliminated.

5. All coal shall be sold and invoiced
on a price per ton basis, and all coal
must be sold and invofced under the size,
price classification and other designation
therefor in the price schedule published
by the Coal Commission.

6. Failure to file information required
by these Marketing Rules and Regula«
fions or the filing of false information,
wilfully made, will subject the party fail-
ing to file the information required, or
the party so filing, to the penalties of
the Act and other penalties imposed by
law.,
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Advertising

1. No deduction of allowance from in-
voice prices shall be granted by any Code
Member or his sales agent to any pur-
chaser for advertising,

2. Code Members (or their agents or
representatives) either individually or
collectively, with or without financial
participation by retailers of coal, may
conduct advertising campaigns seeking to
inerease the use of coal. The amount of
expenditures incurred by & Code Member,
his agent or representative for advertis-
ing shall be subject to review by the Coal
Commission as to the good faith of the
transaction.

Screening for Buyer’s Account

1. The screening of mine run or re-
screening of other grades of coal, sold
and billed as such, for the buyer’s ac-
count for the purpose of keeping the re-
sultant products separate in the ship-
ment thereof is prohibited.

Coal Confiscated or Lost in Transit

1. All coal confiscated or lost in transit
shall be invoiced to the carrier at not less
than the minimum price established for
such coal for shipment to the destination
and use to which the coal was sold or the
established price for sale to the carrier at
the place of confiscation or loss, which-
ever may be the higher.

Revision of Marketing Rules and
Regulations

1. These Marketing Rules and Regula-
tions are subject to revision and amend-
ment by further order of the Coal Com-
mission.

Unjfair Methods of Competition.—See
page 166.

Penalties.—See page 166.

MINIMTULL PRICE Area No. 1—DISTRICT
Boarp No. 6

PROPOSED MARKETING RULES AND REGULA-
TIONS

The witness for District Board No. 6,
properly qualified as an expert in the
marketing of coal in that District, in-
troduced into evidence as Exhibit No.
620, the rules and regulations proposed
by Distriect Board No. 6 in compliance
with Commission Order No. 248. The
witness testified that these rules and
regulations were properly submitted to
Code Members within said District on
August 24, 1938, and that the District
Board received no protest from Code
Members concerning such rules and
regulations.

The witness for District No. 6 testified
that he heard the testimony of the wit-
ness for District No. 2 given on cross-
examination and that he agreed with
the opinions given by the witness for
District No. 2 as to certain modifica-
tions and additions to the rules pro-
posed by District No. 2 and that such
modifications and additions to the rules
proposed by District No. 6 were desirable

and reasonable. As previcusly stated in
the findings for District No. 4, the wit-
ness for District No. 4 likewise acreed to
the opinions expressed by the witness
for District No. 2 as to such medifica-
tions and additions and accordinnly, the
rules for District No. 4 were modified to
reflect such opinions. The witness for
District No. 6 likewise stated that he
heard the testimony of the witness for
District No. 4 as to certain modifications
and additions to the rules proposed by
District No. 4 and that such modifica-
tions and additions were likewise desir-
able for District No. 6. Therefore, we
find that the rules proposed by District
No. 6, which are similar to the rules
proposed by Districts Nos. 2 and 4, should
be modified in the same manner and
for the same reasons as stated in the
findings for District No. 4. We further
find, on the basis of the testimony intro-
duced in the record, that the additional
rules approved for District No. 4 in the
findings of fact for District No. 4 should
likewise be approved for District No. 6.
In light of the testimony, we are of
the opinion that the following rule is
reasonable for District No. 6:

No commission shall be paid to a sales
agent by a Code Member where the coal
is delivered or sold to any person who
owns such sales agent or who financially
or otherwise controls such sales agent.

Rule 7 of Section 5 should be deleted
for the reason that it is determinative of
those persons who are entitled to o dis-
tributor’s discount under Section 4 IT
(h) of the Act.

Rule 1 of Section XTI relates to screen
sizes and permissible screening toler-
ances. This rule is deleted from the
marketing rules and regulations for the
reason that this subject is incorporated
in the price schedule approved for this
District.

Accordingly, we find that the following
rules and regulations proposed by Dis-
trict No. 6, reflecting such deletions,
modifications, clarifications and addi-
tions to the rules proposed by District
No. 6 are reasonable, not inconsistent
with the requirements of Section 4 of
the Act and in conformance with the
standards of fair competition established
in the Act:

IFARKETING RULES AND REGULATIONS IIiCI-
DENTAL TO THE SALE AND DISTRIDUTION
OF COAL BY CODE IMEMBERS WITHIN DIS-
TRICT NO. 6 AS PROPOSED BY DISTRICT
BOARD NO, 6 AND AS APPROVED, DISAP-
PROVED, OR LIODIFIED FOR THE PURFPOSE
OF COORDINATION.

Section I. Definitions

1. The term *“person” as used herein,
includes individuals, firms, associations,
partnerships, corporations, trusts, trus-
tees, cooperatives, recelvers and trustees
in bankruptcy and in other legal pro-
ceedings, and any other recoznized forms
of business organizations.

2. A “sales agent” is g person who, as
agent of a code member (and therefore
without purchasing the coal), sells coal
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produced by such code membser for him
or on his behalf: Provided, that “sales
agent” shall not include an individual
(hereln referred to as a “salesman™) rez-
ularly and continuously employed by a
code member, whose sole compensation
is a stated salary per week, per month, or
per year, and who rezularly devotes the
major portion of his time to the solicita-
tion of purchaces of coal praduced by his
code member employer.

3. A “commicssion” is the tofal of all
compensations and allowances received
by a sales acent from a code member for
services rendered in the sale of coal.

4. A “registered distributor” is a per-
son who has been duly rezistered by the
Coal Commission pursuant to the rules
and regulatfons prescribed by the Com-
mission for the administration of Section
4 IT (h) of the Act.

5. A “spot order” iIs a lezal oblization
for the sale and purchase of coal, the de-
livery of which is stipulated to be made
within not more than thirty (30) days
from the date upon which the order was
accepted.

6. A “contract” is a legal obligation for
the sale and purchase of coal, the deliv-
eries of which are stipulated to be made
during 3 period longer than the maxi-
mum period specified for a spof order.

7. A “quotation” is an offer to sell coal
which the offerer may withdraw prior to
its being acted upon by the offeree.

8. An “option” is an offer to sell coal
acceptable within a time cerfain, during
which time the offerer may not with-
draw the offer without the consent of the
offeree.

9. A “commitment” is the status of a
contract between the time a quotation is
accepted or an option is exercised and
the time the contract Is formally reduced
to writing.

10. “Coal Commission” as used herein,
shall mean the National Bituminous Coal
Commission established under the provi-
sions of the Bituminous Coal Act of 1937.

11, “Act” as used herein shall mean
the Bituminous Coal Act of 1937.

12. “District Board" as used herein,
shall mean any District Board established
under the provisions of Section 4, Part I
(a) of the Act,

13. “Statistical Bureau” shall mean,
unlezs otherwise specifically stated, the
Statistical Bureau of the Commission for
the District in which the coal involved
in any transaction is produced, or the
District in which is located 2 mine of a
code member affected by any order or
regulation.

14, “Minimum Price” shall mean a
minimum price established and made
effective by the Coal Commission.

15, “Maximum Price” shall mean a
maximum price established and made
effective by the Coal Commission.

16. The term “producer” includes all
individuals, firms, as:zociations, corpora-
tions, trustees, and receivers engaged in
the business of mining coal.

17. The term “reconsicnment” and
“diversion” as used herein shall mean the
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change in the original consignee or in
the destination or route.

18. The term “transportation facilities”
means railroad cars, ships, barges, trucks,
or any other facilities used or useful in
the transportation of coal.

19. A “code member” means & progucer
who has accepted and holds membership
in the Bituminous Coal Code promul-
gated under the Bituminous Coal Act of
1937.

20. The term “domestic market” shall
include all points within the continental
United States and Canada, and car-ferry
shipments to the Island of Cuba.
Bunker-coal delivered to steamships for
consumption thereon shall be regarded
as shipped within the domestic market.

21. “Cargo shipment” is a quantity of
coal loaded in g vessel, boat or barge for
transportation via water.

922. “Bunker coal” or “vessel fuel” is
that coal used ahoard a boat or vessel for
consumption thereon.

23, “Coal” as used herein shall mean
bituminous coal.

24, The term “bituminous coal” in-
cludes all bituminous, semi-bituminous
and sub-bituminous coal and shall ex-
clude lignite, which is defined as a lig-
nitie coal having calorific value in Brit-
ish thermal units of less than seven
thousand six hundred per pound and
having & natural moisture content in
place in the mine of 30 per centum or
more.

95. The term “control” means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policies of a person,
whether through the ownership of voting
securities, by contract, or otherwise.

Section II. Sales Agenis

1. All appointments of Sales Agents by
Code Members or their agents or au-
thorized representatives, and the ferms
and conditions of such appointments,
shall be subject to the Marketing Rules
and Regulations from time fo time es-
tablished by the Coal Commission.

2. Each Code Member shall be respon-
sible for the compliance by all his Sales
Agents and agents and employees of
Sales Agents and agents with the pro-
visions of the Bituminous Coal Code and
of all rules and regulations, promulga-~
tions and determinations of the Coal
Commission.

3. Each Code Member shall require
all his sales agents clearly to set forth
upon any form of solicitation, contract,
spot order, invoice, and statement of ac~
count covering coal sold or to be sold, the
name of such Code Member principal,
and the name of the mine or mines
from which shipment was made or is
to be made. If the name of the sales
agent also appears in the transaction,
then the above mentioned forms shall
also disclose the fact of agency relation-
ship with the Code Member principal.

4, (A) Every contract for the appoint-
ment of a sales agent by Code Members
or by agents or authorized representa-
tives of Code Members, or any modifica-
tion thereof, shall be in writing, and
shall fully set forth therein all the terms
and conditions of such contract, includ-
ing the amount or basis of the sales
agent’s commission. Certified copies of
all such agency contracts entered into
on or prior to the effective date of the
establishment of these rules and regu-
lations and in effect on such date, shall
be filed by the Code Member with the
Statistical Bureau, or Bureaus, within
twenty (20) business days after such
date.

(B) Certified copies of all contracts
appointing sales agents or of agreements
modifying any sales agency contract,
entered into subsequent to the effective
date of these rules and regulations, shall
be similarly filed by the Code Member
within ten (10) business days after the
date upon which such contracts or
agreements have been entered into.

(C) Upon the expiration, termination,
or rescission of any sales agency con-
tract, the Code Member principal shall
make a réport thereof to the Statistical
Bureau, or Bureaus, within ten (10)
business days after the date of such
expiration, termination, or resecission.

5. (A) As to all coal sold by a Code
Member otherwise than through a sales
agent or through an employee regularly
employed as a salesman by the Code
Member at his principal place of business
or at a regularly established sales office,
such Code Member shall, not later than
the tenth day of each month, file with the
Statistical Bureau, or Bureaus, a list of
all persons through whom, directly or in-
directly, any such coal was sold during
the preceding calendar month, with a
statement of the duration and character
of their employment, the tonnage sold
by, and the rate and amount of compen-
sation paid to, each of them.

(B) Not later than the tenth day of
each month, each Code Member shall
also file with the Statistical Bureau, or
Bureaus, similar information obtained
from his sales agents concerning sales of
coal made during the preceding calendar
month, by the sales agents’ representa-
tives and employees other than salesmen
employed at the principal place of busi-
ness or a regularly established sales office
of the sales agent,

(C) Not later than the tenth day of
each month, each Code Member shall also
file with the Statistical Bureau or Bu-
reaus 2 statement showing the names and
addresses of distributors to whom the
Code Member or his sales agents sold coal
during the preceding calendar month, the
tonnage sold, and the amount of discount
allowed to each such distributor.

6. Within twenty (20) business days
after the effective date of these rules and
regulations, each Code Member sball file
with the Coal Commission & list, showing
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the names and addresses of all his sales
agents. Upon any change in said list, the
Code Member shall notify the Coal Com-
mission within ten (10) business days
after such change takes place.

7. A list showing the names and ad«
dresses of sales agents and the Codo
Members for whom such agents act shall
be published monthly by the Coal Come
mission.

8. All agency contracts and other in-
formation filed by Code Members in cone
formity with the foregoing regulations,
other than the names and addresses of
sales agents, shall be held by the Coal
Commission as the confidential records
of said parties and shall not be made
public without the consent of the Code
Member from whom the same shall have
been obtained, except where such dis-
closure is required in any proceeding be-
fore the Coal Commission by way of one
forcement of the Act or upon the order of
any court of competent jurisdiction.

9. From and after twenty (20) business
days following the effective date of these
Marketing Rules and Regulations no
Code Member or sales agent of a Code
Member shall allow or pay, directly or
indirectly, any commission or compenste
tion to any sales agent

(a) Unless the contract of agency shall
have been filed with the Coal Commis-
sion, as hereinbefore required, and

(b) Unless the sales agent shall havo
agreed, In writing, with the Code Member
to conform to and observe the minimum
and maximum prices and Marketing
Rules and Regulations established by the
Coal Commission and the Fair Trade
Practice Provisions of the Act, as well as
all proper Orders of the Commission, and

(¢) Unless the sales agent shall have
in good faith complied with the agree-
g;gng as in paragraph (b) above pro-

ed.

10. No commission shall be paid to a
sales agent by & Code Member where
the coal is delivered or sold to any person
who owns such sales agent or who flnan«
clally or otherwise controls such sales
agent.

11. When any commissions are paid to
a sales agent on a tonnage basly, the
Code Member shall not include in the
computation of such commissions any
part of the tonnage of coal sold by him
to the sales agent, whether for consttmp-
tion or resale.

12. No Code Member shall employ any
person or appoint any sales agent at a
compensation obviously disproportionate
to the ordinary value of the service or
services rendered and whose employment
or appointment is made with the pri-
mary intention and purpose of securing
8, preferment with a purchaser or pur-
chasers of coal.

13. Subject to further order of the
Coal Commission, the amount of com-
mission fo be paid by a Code Member to
his sales agent shall be fixed by agree«
ment of the parties, subject, howevey,
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that upon complaint of violation of the
unfair methods of competition, as pro-
vided in the Act, the amount of such
commission shall be subject to review by
the Coal Commission.

Section III. Discounts

1. No Code Member or sales agent of
a Code Member shall pay or allow any
discount from minimum prices to any
person unless such person has been reg-
istered by the Coal Commission as au-
thorized to receive such discount at the
time of the sale.

2. Code Members or their sales agents
may allow discounts from minimum
prices on sales of coal fo registered dis-
tributors, not in excess of the maximum
discount or price allowance prescribed
by the Coal Commission upon such sales.
Only one such discount may be allowed
on any such sale.

Section IV. Limitation of Orders, Agree-
ments, Options and Quotations

1. Subject to further order of the Coal
Commission no Code Member or sales
agent of the Code Member shall enter
into any agreement or order for the sale
of coal providing for delivery for a pe-
riod in excess of that authorized for a
spot order, and no prices shall be less
than the applicable minimum prices in
efiect at the time of the making of the
agreement or order: Provided, however,
that contracts for pericds not exceeding
one (1) year may be made with agencies
of the Federal Government or with
agencies of State or local governments,
where the contract is entered into
through competitive bidding, at the fol-
lowing applicable minimum prices:

(a) For deliveries during the first
thirty (30) days of the contract, at not
less than the applicable minimum price
in effect at the time of the making of the
agreement;

(b) For deliveries thereafter, at not
ess than the applicable minimum price
in effect at the time of delivery if such
price is higher than the contract price.

Provided, further, that contracts for pe-
Tiods not exceeding one (1) year at prices
not less than the said applicable mini-
mum prices may be made with agencies
of the Federal Government or with such
agencies of the State or local govern-
ments, in the absence of competitive bid-
ding, where by virtue of an express ex-
emption in the statute or ordinance such
agencies may enter into contracts for the
purchase of coal without regard to com-
petitive bidding.

2. While the preceding rule is in effect,
no option may be given by a Code Mem-
ber or sales agent for the purchase of
coal. When the above rule is suspended
or revoked by the Coal Commission, op-
tions for the sale of coal may be given for
a period not exceeding fourteen (14)
days. No options may be given at g price
less than the applicable minimum price
in effect at the time of the giving of the
option. If the applicable minimum price
is increased beyond the quoted price

within such fourteen (14) days and the
option shall not have been exercised at
that time, the option thereupon shall be-
come null and vold: Provided, however,
that in connection with offers to sell to
the United States Government, or States
or poiitical subdivisions thereof, options
may be given for a period not exceeding
forty-five (45) days from the date of the
offer or from the final date for the filing
of offers.

3. Quotations may also be given for a
period of not exceeding fourteen (14)
days. If the applicable minimum price is
increased beyond the quoted price within
such fourteen (14) days and the quota-
tion shall not have been accepted at that
time, the quotation thereupon shall be-
come null and void.

4. Every quotation and option shall
provide that it is made subject to the
provisions of the Marketing Rules and
Regulations of the Coal Commission.

5. All quotations gnd options must be
made or confirmed in writing. Every
Code Member, or his sales agent, shall
require of his offerece that the acceptance
of a quotation or the exercise of an op-
tion be in writing.

Section V. Spot Orders

1. A spot order shall be in writing or
confirmed in writing within five (5)
business days from the date of the mak-
ing thereof,

2. Each spot order shall be subject to
the following conditions which shall
either be endorsed upon the form of the
order or upon the written confirmation
thereof by the Code Member or his sales
agent, the meaning and effect of which
shall not be changed or altered by any
other provision of the order.

(a) No shipment consigned to any
destination may be diverted or recon-
signed without the consent of the seller
confirmed in writing. In case of any
reconsignment or diversion, the seller
shall charge and the buyer shall pay not
less than the minimum price preseribed
for such coal for delivery to the destina-
tion to which such shipment is actually
delivered and for the usge to which it is
actually applied: Provided, however, that
this provision does not apply to railroad
locomotive fuel sold at prices £, o. b.
mine.”

(b) “The coal shipped pursuant to this
order is sold and purchased upon the
following conditions:

“(1) If the coal is sold for consump-
tion, it shall be used in the plant or
plants named herein and for the use
stated herein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the seller in writ-
ing and the seller shall charge and the
buyer shall pay not less than the appli-
cable minimum price for such coal at
the time of diversion for the use to which
it is actually applied.”

(¢c) “If shipments called for by this
order are not completed within thirty
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(30) days from the effective date of this
order, the unfilled portion of the order
shall not be delivered.”

3. In any case where a sale is made by
a gales agent of a Code Member, such
sales agent shall not exercise the rights
of the seller as defined in Item 2 (2) of
this section without first securing the
consent of his Code Member principal to
be confirmed in writing,.

4. All the terms and conditions of a
sale of coal must be fully and expressly
set forth either in the order or in the
written confirmation thereof and such
order or written confirmation thereof
shall specifically contain all the terms
required by Rule 1 of Section VI of these
Marketing Rules and Regulations.
Within ten (10) business days after the
date of the making of the spot order
or dafe of the written confirmation
thereof, the Code Member or his sales
agent shall file with the Statistical Bu-
reau or Bureaus a copy of such spok
order or confirmation. Any modifica-
tion of a spot order must also be made
in writing and filed with the Statistical
Bureau or Bureaus in the same manner.

Section VI. Contracts

Upon the revecation or suspension of
rule 1 of Section IV of these Marketing
Rules and Regulations, Code Members or
sales agents of Code Members may there-
after enter into contracts for the sale
and delivery of coal upon the following
terms and conditions:

1. Every confract shall be in writing
and shall express the entire agreement
between the parties. The contract shall
clearly state the date of execution, the
effective date, the expiration date, the
price agreed upon, the terms of pay-
ment, the size and grade of coal, the
number of cars or tonnage to be shipped,
the name of the Code Member and the
name of the originating mine, and, where
the coal is purchased for consumption,
the use fo which the coal is to be applied.
Contracts may also be made either (a)
calling for a buyer’s entire requirements
or a stated percentage of his require-
ments, showing the maximum tonnage to
be shipped thereunder, or (b) covering a
buyer’s requirements and sfating the es-
timated tonnage to be shipped with an.
allowable overshipment of not exceeding
ten (10) per cent of such estimafed
tonnage.

2. No contract for the sale of coal shall
provide for deliveries to commence at o
date later than ninety (90) days from
the date upon which such confract is
entered into.

3. No contract shall be made at a price
below the applicable minimum price as
established by the Coal Commission at
the time of the making of the contract
for the coal to be sold thereunder, and
no ceal may be delivered upon a contract
at a price below such applicable mini-
mum price.

4. No contract shall provide for deliv-
ery over a perlod in excess of twelve (12)
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months except by special permission and
approval of the Coal Commission, upon
2 showing of the necessity of meeting
the long term contract competition of
oil, gas, or other fuels or forms of power,
or for such other reasons as the Commis-
sion may deem appropriate in order to
further the effectual administration of
the Act,

5. Any change in the terms of a con-
tract, not in violation of these Rules and
Regulations, shall be evidenced by a writ-
ten agreement and shall conform to all
the requirements set forth in these Rules
and Regulations.

6. A report of every commitment shall
be filed by the Code Member or his sales
agent with the Statistical Bureau or
Bureaus, within fifteen (15) business days
from the date of the making of the agree-
ment. Such report shall set forth all the
terms and conditions of the commitment.
A true copy of every contract and of any
agreement for modification thereof shall
be filed with the Statistical Bureau
within fifteen (15) business days from
the date of execution of such contract oi
agreement for modification: Provided,
however, that a report of the commit-
ment need not be filed if a copy of the
contract is filed within fifteen (15) busi-
ness days. -

7. Each contract shall contain the fol-
lowing provisions, the meaning and effect
of which shall not be changed or altered
by any other provision of the contract:

“(a) This contract and the perform-
ance of all provisions thereof are ex-
pressly subject to the Bituminous Coal
Act of 1937, and the proper orders and
regulations- issued thereunder by the
National Bituminous Coal Commission.

“(b) No shipment consigned to any
" destination point may be reconsigned or
diverted without the consent of the seller
to be confirmed in writing. In case of
any reconsignment or diversion, the seller
shall charge and the buyer shall pay not
less than the applicable minimum price
for such coal at the time of the recon-
signment or diversion for delivery to the
destination to which such shipment is
actually delivered and for the use to
which it is actually applied; Provided,
however, that this provision does not
apply to railroad locomotive fuel sold at
prices £. 0. B. mines.

“(e) The coal shipped pursuant to this
contract is sold and purchased upon the
following conditions:

“(1) If the coal is sold for consump-
tion, it shall be used in the plant or plants
named herein and for the use stated
herein;

“(2) In case of diversion by the buyer
to a use other than that stated herein,
the buyer shall notify the seller in writing
and the seller shall charge and the buyer
shall pay not less than the applicable
minimum price for such coal at the time
of diversion for the use to which it is
actually applied.”

8. In any case where g contract is
made by a sales agent of a Code Mem-
ber, such sales agent shall not exercise
the rights of the seller as defined in item
7 (b) of this section without first secur-
ing the consent of the Code Member pro-
ducing such coal to be confirmed in
writing.

9. The making of a contract for the
sale of coal at a price below the minimum
or abdve the maximum therefor estab-
lished by the Commission at the time of
the making of the contract shall consti-
tute a violation of the Code and such
contracét shall be invalid and unenforce-
able.

10. No contract shall be made for the
sale of coal for delivery after the expira-
tion date of the Act at a price below the
minimum or above the maximum there-
for established by the Coal Commission
and in effect at the time of making the
contract. -

Section V{I. Terms of Payment

1. The price and fair trade practice
provisions of the Act shall not be evaded
or violated by a - Code Member, or his
sales agent, through the use of terms of
payment, and in no instance shall terms
of payment be more favorable than the
following:

(A) On rail, river, ex-river, or truck
shipments, the date of payment of in-
voices for coal sold shall be on or before
the twentieth (20th) day of the month
following the month in which shipment
was made.

(B) On‘tidewater cargo shipments the
date of payment shall be not more than
thirty (30) days from date of vessel bill
of lading, and where coal is sold f. o. b.
mines for tidewater cargo shipment, on
or before the twentieth (20th) day of the
month following the month in which the
coal is dumped. .

- (C) Payment for all tidewater Bunker
coal supplied for foreign vessels shall be
by cash on delivery or by master’s draft
ori owners in United States currency at
not exceeding fifteen (15) days’ sight at
supplier’s option. When drafts are ac-
cepted in payment, all bank charges for
collection, exchange, etc., shall be for
owner’s account. Payment for tide-
water bunker coal supplied for Amer-
ican vessels shall be made on or before
the twentieth (20th) day of the month
following delivery.

Payment for coal shipped for vessel
fuel, and delivered into vessels at ports
on the Great Lakes or tributary waters
thereof, shall be made on or before the
twentieth (20th) day of the month’fol-
lowing such delivery.

(D) On lake cargo shipments, the date
of payment shall be not more than
sixty (60) days from date of vessel bill
of lading, and where coal is sold £. 0. b.
mines for lake cargo shipments, on or
before the twentieth (20th) of the sec-
ond month following the month in
which dumped.
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(E) On all coal sold to rajlroads, thg
date of payment shall be on or before
the twenty-fifth (25th) day of the
month following the date of shipment.

(F) Invoices shall be paid in full in
United States currency, or funds equivas
lent thereto, not later than the due date. :

(G) No portion of the sale price may
be withheld by agreement between the
buyer and the seller based upon any un-
adjusted claim of the buyer.

(H) No sale, delivery, or offer for sale
of coal shall be made upon any condi-
tion, express or implied, that any por-
tion of the sale price may be withheld
by the buyer, or deposited in escrow,
vending or based upon a determination
of the constitutionality of any provie
sion of the Act, of the jurisdiction of
the Coal Commission, or the valldity or
applicability of any order of the Qoal
Commission.

(D) Where the due date of the acs
count is extended by agreement of the
parties, express or implied, or where pay-
ment is made by note, trade acceptance
or other form of indebtedness, the selley
shall charge and the buyer shall pay
interest from and after the due date of
the account at the current rate in the
locality to which the coal is shipped to
the vendee.

(J) Freight on all-rail or ex-river.
shipments shall not be pald by a Codo
Member, or his sales agent, except to
prepay .stations as published in current
railway tariffs or on shipments to the
United States Government, States or
political subdivisions thereof. Where
freight 1s thus prepaid, the amount
thereof shall fmmediately upon receipt
of freight bill or notice of sight draft
payment, be invoiced to the buyer for
immediate payment.

(K) No Code Member shall accept as
payment in full for any account for the
sale of coal any amount which is less
than the applicable minimum price for
the quantity of coal involved. Provided,
however, that a Code Member may entor
into a bona fide general creditors’ come
position with -other creditors of & de-
faulting purchaser. A copy of such
creditors’ composition shall be filed with
the Statistical Bureau within ten (10)
business days from the date of making
such composition.

(L) The agreement by a Code Mem-
ber, expressed or implied, to extend the
credit for g period longer than that ane
thorized by these rules and regulations,
with the effect of violating the price pro-
visions or the unfair methods of compe-
tition of the Act, shall constitute a vio-
lation of the Code.

Section VIII. Use of Coal Analysecs

1. Analyses of coal shall not be util-
ized by a Code Member, or his sales
agent, in selling or offering for sale any
coal produced by the Code Member,
whether or not the analysis is a term
in the offer or sale, unless such Code
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Member shall have filed with the Sta-
tistical Bureau and the District Board
for the District in which the coal is
produced, a report of the analysis or
analyses as used or proposed to be used
by him. Such report shall show the
following:

(a) The name of the Code Member
Producer.

(b) The name of the mine.

(c) ‘The name or geological number of
the seam or seams from which the coal
is produced.

(d) The name of the size, and, if
screened, the dimension or dimensions
of the screen or screens over and/or
through which the coal is prepared.

(e) Whether the analysis is represent-
ative of the entire production of such
size of coal, or whether it represents only
a portion of such production segregated
by selective mining, selective prepara-
tion, actual analyses made at the mine,
or in any other manner.

(f) That such analysis is representa-
tive of the grade and size of the coal as
regularly produced by the Code Member
and as loaded directly into transporta-
tion facilities for shipment to market
and that the Code Member is prepared

* to make deliveries of coal of substan-

tially the quality 4nd character as shown
by the analysis.

(g) That each such analysis is nof, less
than g proximate analysis showing mois-
_ ture content, ash, volatile matter, fixed

carbon, sulphur and British thermal units
and ash softening temperature.

2. Every analysis used in selling, or of-

- fering for sale, any particular kind, qual-

* ity, or size of coal shall be accompanied
" by a statement fo the effect that a copy
of such analysis has been properly filed
with the Statistical Bureau, the Coal

. Commission and the District Board.

3. All reports of analyses so filed shall
_ be subject to inspection at the office of
the Statistical Bureau at any time dur-
ing office hours by any interested person,
- and may be considered by the District
Board and the Coal Commission in deter-
mining from time to time proper classi-
fications of the coals produced by the

- Code Member.

4. A copy of any analysis of the coal of
a Code Member made by or on behalf of
a consumer and accepted by the Code
Member as the basis for and adjustment
of price under any contract or spot order
shall be filed by the Code Member with
the Statistical Bureau, the Coal Commis-
sion and the District Board, within five
(5) business days after such adjustment
is made.

5. From and after the effective date of
these Rules and Regulations, no Code
Member shall enter into or perform any
agreement made upon a penalty or a pre-
mium and penalty basis which will per-
mit the sale of coal at an aggregate con-
tract price below the applicable minimum
price established by the Coal Commission
for the coal sold and delivered upon such
agreement subsequent to said effective

date; Provided, that where a Code Mem-
ber has entered into an agreement made
upon a penalty or a premium and pen-
alty basis, this rule shall not be consid-
ered as affecting any claim that the buyer
might otherwise have had for sub-stand-
ard preparation or quality under Section
X of these Marketing Rules and Regu-
lations.

Section IX. Resale of Coal Refused in
Transit or at Destinalion

1. Where coal is refused by a consignee
in transit or at destination, the Code
Member may sell the same at the best
obtainable price, provided that in each
case the Code Member shall file with the
Statistical Bureau, and the District Board
for the District in which the coal was pro-
duced, within five (5) business days {rom
the date of such resale, a statement giv-
ing the following information:

(a) Name of consignee.

(b) Address of the consignee.

(¢) Original destination of the coal.

(d) Name of Code Member.

(e) Originating mine.

(f) The grade and size of coal shipped.

(g) Price at which coal sold.

(h) Reasons for the refusal.

(1) Facts resulting from the investipa-
tion of the complaint.

(j) Name of ultimate purchaser upon
resale.

(k) Address of purchaser upon resale.

(I) Ultimate destination of the coal.

(m) Price received by the seller upon
resale,

(n) Amount of commission, if any,
pald upon the resale.

(0) A copy of the carrier’s notice of
refusal or a notice of reconsicnment and
such other pertinent information and
facts as may be offered in proof of the
necessity for such resale.

(p) A signed and verified statement
that the provisions of the Code and the
Marketing Rules and Regulations of the
Coal Commission other than as to price
have not been violated or evaded.

2. All Code NMembers shall properly
furnish to the District Board and to the
Statistical Bureau of the Coal Commis-
sion for the District in which the coal
originated, full reports of all reconsign-
ments, and shall authorize the carrier
making such reconsignments to furnish
complete information thereon to such
Statistical Bureau.

Section X. Substandard Preparalion or
Quality

1. Where any allowance is requested
by a buyer of coal on any shipment
claimed to be substandard in prepara-
tion or quality, the Code Member or the
sales agent, with the prior approval of
the Code Member, may on or before
the maturity date of the involce, make
settlement and agree with the buyer
upon any amount reasonably to be de-
ducted for such inferior coal and accept
payment therefor at less than the mini-
mum prices; provided, however, that in
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each such case the Code Member shall
within five (5) days after granting such
allowance file with the Statistical Bu-
reau of the Coal Commission in the Dis-
trict in which the coal originates, a veri-
fled statement giving the following
information:

(a) The name and address of the con-
sienee and the reason for the request for
the allowance.

(b) The price at which the coal was
sold, the tonnage delivered, the name of
the mine, the Code Member, the date of
shipment, the grade and size of coal, the
destination, and the amount of allowance
or adjustment made.

(c) Such other pertinent information
and facts as may be offered in proof of
the necessity for such reduction or allow-
ance.

(d) A statement that the adjustment
has not been made with the purpose or
intent of evading the price provisions of
the Act.

The Code Member shall also file, fo-
gether with the statement a written
claim duly executed by or on hkehalf of
the buyer and verified by affidavit, set-
ting forth the amount claimed by way
of deduction and the reasons for the
complaint.

2. All such adjustments and allow-
ances shall be subject to review by the
Coal Commission.

Section XI. Substitutions

1. No substitution may be made, upon
any spob order or contract, of any grade
or size of coal taking a minimum price
higher than the price specified in such
order or confract, except upon the fol-
lowinz conditions:

(a) The proposed substitution shall
not be an express or implied condition of
the order or contract.

(b) The coal substituted must b2 coal
which the Code Member has already pro-
duced and leaded into transportation fa~
cllities and which cannot bhe sold
promptly by the exercise of the usual
sales effort, such substitution to be Iim-
ited to a specific tonnage for shipment
on a specfic order and from a specific
mine,

(c) The substitution must ke reason-
ably necessary as an emergency measure
in order to continue operation of the
mine of the Code Member.

(d) The substitution shall be accept-
able to the purchaser of the cozal and
shall not be made with the purpose or
effect of conferring any advantage on
the purchaser or securing any prefer-
ence or advantage for the Code Member
over bis competitors.

(e) Such substitution may be made
only with the approval of the Statistical
Bureau and in each instance formal ap-
plication therefor shall bz made upon
forms provided by the Commission and
permits shall be issued prescribing the
conditions of substitution in each case
approved.

(f) Copies of substitution permits shall
be mailed daily to the office of the Dis-
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trict Board and weekly summaries of
substitution permits shall be mailed to all
District Boards within the Price Area.
The Commission may from time to time
publish the essential facts as to all sub-
stitution permits granted.

(g) In each case of coal shipped-under
a, substitution permit the invoice shall
specifically show the permit number and
the size and grade of coal substituted.

2. No substitution shall be made and
- no substitution permit shall be issued on
any spot order or contract for coal sold
for delivery to a person engaged in the
retailing of coal.

Section XII. Coal Crushed, Coal Pulver-
ized, and Coal Mechanically or Other-
wise Reduced in Size

1. Each code member who maintains
and operates at his mine or at any facil~-
ity used in preparing coals for market,
any crushing, pulverizing, mechanical or
other device, shall register such device
with the Statistical Bureau of the Coal
Commission on forms submitted by the
Coal Commission.

2. Such forms shall include the fol-
lowing:

1. Name and address of code member.

2. Name of ‘mine or facility at which
device is Iocated.

3. Name and style or type of such
device,

4. Hourly capacity of such device.

5. Sizes of coal which such device can
reduce in size.

6. Sizes of coal resulting from such
reduction in size.

7. Number of tons reduced in size in
1938 and in each month of 1937 and 1938.

3. Beginning with the effective date of
established minimum prices, each code
member shall on or before the tenth
(10th) day of each succeeding month,
file with the Statistical Bureau on forms
to be provided by the Coal Commission,
a statement verified by affidavit, setting
forth the following information for the
preceding calendar month:

(a) Number of tons of each size
crushed, pulverized, mechanically or
otherwise reduced in size.

(b) Number of tons of each size re-
sulting from such reduction in size.

4, No Code Member shall sell any coal
crushed, pulverized, mechanically or
otherwise reduced in size, at a price less
than the minimum price established for
the resulting kind, quality, and size of
the coal after being crushed, pulverized,
mechanically or otherwise reduced in
size.

Section XIII. Miscellaneous
General

1. The minimuni prices established by
the Commission shall not apply to coal
sold and shipped outside the domestic
market as defined in the Act and in these
Marketing Rules and Regulations,

2. Maximum prices established by the
Commission shall not apply to coal sold
and shipped outside the continental
United States.

3. No coal shall be sold or delivered or
offered for sale at a price below the mini-
mum or above the maximum therefor
established by the Commission, and the
sale or delivery or offer for sale of coal
at a price below such minimum or above
such maximum shall constitute a viola-
tion of the Code: Provided, that the pro-
visions of this paragraph shall not apply
to a lawful and bona fide written con~
tract entered into prior to June 16, 1933,
which has been filed with the Coal
Commission.

4, If, in converting a net or gross ton
price, freight rate or freight rate differ-
ential, the calculation extends to more
than 3 decimals, and the 4th decimal is
0005 or more, it shall be added as .001,
and if under .0005 it shall be eliminated.

5. All coal shall be sold and invoiced
on a price per ton basis, and all coal
must be sold and invoiced under the size,
price classification and other designation
therefor in the price schedule published
by the Coal Commission.

6. Failure to file information required
by these Marketing Rules and Regula-
tions or the filing of false information,
wilfully made, will subject the party fail-
ing to file the information required, or
the party so filing, to the penalties of the
Act and other penalties imposed by law.

Advertising

1. No deduction or allowance from in-
voice prices shall be granted by any Code
Member or his sales agent to any pur-
chaser for advertising.

2. Code Members (or their agenis or
representatives) either individually or
collectively, with or without financial
participation by retailers of coal, may
conduct advertising campaigns seeking
to increase the use of coal. The amount
of expenditures incurred by a Code
Member, his agent or representative for
advertising shall be subject to review by
the Coal Commission as to the good faith
of the transaction, '

Screening for Buyer’s Account

1. The screening of mine run or re-
screening of other grades of coal, sold
and billed as such, for the buyer’s ac-
count for the purpose of keeping the
resultant products separate in the ship-
ment thereof is prohibited.

Coal Confiscated or Lost in Transit

1, All coal confiscated or lost in transit
shall be invoiced to the carrier at not less
than the minimum price established for
such coal for shipment to the destination
and use to which the coal was sold or the
established price for sale to the carrier at
the place of confiscation or loss, which~
ever may be the higher.

Revision of Marketing Rules and
Regulations

1. These Marketing Rules and Regula~-
tions are subject to revision and amend-
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ment by further order of the Coal Com-
mission.

Unfair Methods of Competition~Seo
page 166.

Penalties—See page 166.

——

CONCLUSION

It is the conclusion of the Commission
that the schedules of proposed minimum
prices submitted by the District Boards
for Districts 2, 4, 5, 6 and that part of
District 13 within Mininium Price Aren 1
and the marketing rules and regulations
submitted to the Commission by the
District Boards for Districts 2, 4, 6 and 6,
as amended, corrected, modified or re-
vised, conform to the requirements of
Section 4 II (a) of the Act and that
same as amended, corrected, modified or
revised, may properly be transmitted to
the respective District Boards within
Minimum Price Ares 1 to serve as o
basis for the coordination as provided in
Section 4 IT (b) of the Act,

By the Commission,

[sEaLl Peroy TETLOW,
Chairman.
Dated this 4th day of January, 1939,

[F. R. Doc. 30-87; Filed, January 6, 1030
1264 prrag oy O !

[General Docket No. 161

ORDER IN THE MATTER OF THE ESTABLISH=
MENT OF MINIMUM PRICES AND MARKET=
ING RULES AND REGULATIONS !

IN RE PROPOSAL OF RULES AND REGULATIONS
INCIDENTAL TO THE SALE AND DISTRIDUw
TION OF COAL BY CODE MEMBERS SUBMIT«
TED BY THE DISTRICT BOARDS FOR DISe
TRICTS NOS. 2, 4, 5, AND 6.

At a session of the National Bitumi-
nous Coal Commission held at its offices
in Washington, D. C,, on the 4th day of
January 1939,

The Commission, on the 25th day of
May, 1938, having instituted the abovew
entitled proceedings for the purpose of
carrying out the provisions of Sub-sec«
tions (a) and (b) of Section 4, Part IT,
of the Bituminous Coal Act of 1937, and
having, by its Order No. 248, dated Au-
gust 11, 19382 directed the District
Boards for Districts Nos. 2, 4, 5, and 6 to
propose reasonable rules and regulations
incidental to the sale and distribution of
coal by the code members of the respece
tive districts in conformity with the pro-
visions of Section 4, II, (a) of the Act,

And each of the aforesaid District
Boards having submitted such proposed
rules and regulations together with the
reasons upon which they were predi-
cated, to the Commission In accordance
with the provisions of sald Order No,
248, the Commission did, by Order en-
tered herein on September 19, 1938, di-

13 F. R. 1457 DI.
23 F. R. 1989 DI.
23 F. R. 2281 DI.
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rect that a hearing on said proposals be
held in the Hearing Room of the Com-
mission, 15th and Eye Streets, N. W.,
Washington, D. C., at 10 o’clock A. M.,
commencing on the 10th day of October,
1938, for the purpose of receiving evi-
dence to enable the Commission to ap-
_prove such proposed marketing rules and
regulations, or to enable the Commission
to modify the proposed marketing rules
and regulations as provided in Section 4,
I, (a) of the Act in order that such
proposed marketing rules and regula-
tions, as approved or modified, as the
case may be, may serve as the basis for
the coordination provided by Section 4,
II, (b) of the Act, and

After reasonable public notice having
been given thereof, said hearing was
commenced at the time and place stated
and concluded on the 10th day of No-
vember, 1938, at which time 2all inter-
ested parties were afforded a full oppor-
tunity to be heard, and the evidence
being adduced, the Commission being
fully advised in the premises has made
Findings of Fact and Conclusions relat-
ing to the proposals of each of said dis-
tricts, which Findings of Fact and Con-~
clusions are on file at the Office of the
Secretary of the Commission, Washing-
ton, D. C., and which are by this refer-
ence incorporated herein and made a
part hereof,! and

The Commission having determined
that the rules and regulations as set forth
in the said Findings of Fact and Conclu-
sions for each of the respective districts
are reasonable and are nof inconsistent
with the requirements of Section 4 of the
Act, and do conform to the standards of
fair competition established by Section 4
of the Act, and form a proper basis for
the coordination provided for by Section
4,10, (b of the Act,

Now, therefore, Pursuant to the
provisions of the Bituminous Coal Act of
1937, the National Bituminous Coal Com-
mission hereby approves, for the pur-
pose of coordination, the “Rules and Reg-
ulations incidental to the sale and dis-
tribution of coal by code members,” as
the same are set forth in the “Findings
of Fact and Conclusions” by the Commis-
sion for each of Districts Nos 2, 4, 5, and
6, filed this date in the Office of the Sec-
retary of the Commission,, Washing-
ton, D. C.

The Secretary of the Commission is
hereby directed to cause a copy of this
Order together with the Findings of Fact
and Conclusions, above referred to, to be
published forthwith in the Federal Reg-
ister, and to cause a copy hereof, together
with said “Findings of Fact and Conclu-
sions” of the Commission to be mailed to
the Consumers’ Counsel, to the Secretary
of each District Board, to all parties who
have filed their appearances in the hear-

1See p. 118, -
No. 6——10

ing relating to the aforesald propocals,
and to cause coples thereof to be made
available for inspection by interested
parties at the office of the Secretary of
the Commission, Washington, D. C., and
at the office of each Statistical Bureau
of the Commission.

By order of the Commission.
Dated this 4th day of January, 1939.

[seaLl F. W. McCULLOUGH,
Secretary.
[F. R. Doc. 39-88; Filed, January 6, 1839;
12:55 p. m.]
Notices

DEPARTMENT OF THE INTERIOR.

National Bituminous Coal Commis-
sion,
[Docket No. 16-FD]

It THE MATTER OF THE APPLICATION OF
Uwrrtep STATES Coan AND Coxe Coxt-
PANY FOR EXEMPTION Fnroxt SECTION 4,
As Provinep UNDER SECTION 4, Part II
(1), avp Fruep UNDER THE PROVISIONS
OF SECTION 4-A OF TEE BITUMINOUS
CoarL Acr oF 1937.

NOTICE AND ORDER FOR HEARING

This matter having come on for hear-
ing regularly on the 10th day of August,
1937, before this Commission, and the
same having been continued upon mo-
tion of Counsel for the applicant to o
day to be later designated,

Now pursuant to said continuance, no-
tice is hereby given that the hearing will
be resumed in the hearing room of the
Commission at 734 15th Street, N. W.,
Washington, D. C., on the 23rd day of
January, 1939, at 10:00 o'clock a. m.,,
said hearing to continue from day to
day and from place to place as the Ex-
aminer hereinafter assirmed may deem
necessary and proper until the same
shall have been completed.

1t is ordered that Charles S. Mitchell,
an Examiner for the Commission be
and hereby is appointed to hear the
same, and

The Secretary of the Commission is
directed to mail forthwith a copy of
this Notice and Order for Hearing to
the applicant above-named, to each
Secretary of the respective District
Boards Nos. 1 to 8, inclusive, to the Con-
sumers’ Counsel, and shall cause the
same to be published in the Feperan
REGISTER.

By order of the Commission.

Dated this 9th day of January, 1939.

[sear] ¥. WizcHER McCULLOUGH,
Secretary.

[F. R. Doc. 89-115; Filed, January 10, 1939;
9:51 a. m.]
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DEPARTMENT OF LABOR.

YWage and Hour Division.

Ir; 7HE MATTER OF APFLICATIONS OF RAW
Fur & WooL AssoCIATION OF ST. Louls,
2o., Inc. AXD SUNDRY OTHER PARTIES
FOR PARTIAL EXEMPTION OF THE RAW
For RECEIVING INDUSTIRY AS A SEASONAL
INDUSTRY

NOTICE OF HEARING

Whereas, application has bsen made
by Raw FPur & Wool Association of St.
Louis, Mo, Inc. and sumdry other parties
under Section 7 (b) (3) of the Fair
Iabor Standards Act of 1938, 52 Staf.
1060, and Regulations—Part 526, as
amended (Regulations Applicable to In-
dustries of a Seasonal Nature)*—issued
by the Administrator thereunder, for
partial exemption of the raw fur receiv-
ing industry from the maximum hours
provisions of Section 7 (a) of said Act
pursuant to said Section 7 (b) (3) ap-
plicable to industries found by the Ad-
ministrator to be of a seasonal nature;

Now, therefore, notice is hereby given
of a public hearing to be held pursuant
to Section 5265 (b) and Section 526.6
of said regulations on said application at
the Ralelgh Hotel, 12 Street and Consti-
tution Avenue, Washington, D. C, to
commence at 10:00 A. M. on January 19,
1939, before an authorized representative
of the Administrator to be designated
hereafter, to take testimony for the pur-
pose of determining:

Whether or not the raw fur receiving
Industry as defined herein or any branch
thereof is of a seasonal nature within
the meaning of Section 7 (b) (3) of the
Fair Labor Standards Act of 1938 and
Part 526 of regulations issued thereun-
der.

At this hearing all persons inferested,
including employees, employee groups,
employee labor organizations, employers,
employer groups, and trade assgciations,
within the industry affected and desig-
nated subordinates of the Administrator,
will be afforded an opportunity to pre-
sent evidence and to be heard. Al per-
sons or associations dezirinz to avail
themselves of this opporfunify should, if
possible, notify the Administrator in ad-
vance.

An authorized representative of the
Administrator will conduct the said
he: e oand will make a finding pur-
suant to Section 526.6 (e) of the said
regulations upon the record made at the
hearing., For the purposes of this hear-
ing such authorizzd represzntative shall
have all the powers conferred upon the
Administrator by Szction 9 of sald Act
(relating to the attendance of witnesses
and the production of books, papers and
documents).

As used in this notice the term “raw
fur receiving industry” means the re-

13 F.R.3127DL.
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ceiving, unpacking, grading, sorting, ap-
praising, scraping, stretching and dry-
ing of raw furs.
Signed at Washington, D. C., this 10th
day of January, 1939.
ErLMeR F. ANDREWS,
Administrator.

[F. R. Doc. 39-128; Filed, January 10, 1939;
12:25 p. m.]

[Administrative Order No. 12]

ACCEPTANCE OF RESIGNATION FROM AND
APPOINTMENT TO INDUSTRY COMMITTEE
No. 2

By virtue of and pursuant to the au-
thority vested in me by the Fair Labor
Standards Act of 1938, I, Elmer F. An-
drews, Administrator of the Wage and
Hour Division, Department of Labor, do
hereby accept the resignation of Herman
Rosenblum from Industry Committee
No. 2 for the apparel industry and do
appoint in his stead as representative
for employers, D. J. Gray of Ware Shoals,
South Carolina.

Signed at Washington, D. C., this 10th
day of January, 1939. .

ELMer F. ANDREWS,
Administrator.

[F. R. Doc. 39-127; Filed, January 10, 1939;
12:55 p. m.}

FEDERAL TRADE COMMISSION.

United States of America—Before Federal
Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in the
City of Washington, D. C., on the 6th day
of January, A. D, 1939.

Commissioners: Robert E. Freer, Chair-
man; Garland S. Ferguson, Charles H.
March, Ewin L. Davis, William A. Ayres.

[Docket No. 3341]

IN THE MATTER OF JOHN H. DAvis, AN INDI-
VIDUAL, AND DALE S. DAvis, AN INDIVID-
UAL, TrADING As NORMANDIE ET CIE

ORDER APPOINTING EXAMINER AND FIXING
TIME AND PLACE FOR TAKING TESTINMONY

This matter being at issue and ready
for the taking of testimony, and pursuant
to authority vested in the Federal Trade
Commission, under an Act of Congress,
(38 stat. 717; 15 U. 8. C. A., Section 41),

It is ordered, 'That Edward E. Reardon,
an examiner of this Commission, be and
he hereby is designated and appointed to
take testimony and receive evidence in
this proceeding and to perform all other
duties authorized by law;

It is ordered, 'That the taking of testi-
mony in this proceeding begin on Friday,
January 13, 1939, at ten o’clock in the
forenoon of that day (eastern standard
time) in Room 2301, United States Court
House, Ioley Square, New York, New
York.

Upon completion of testimony for the
Federal Trade Commission, the examiner

is directed to proceed immediately to take
testimony and evidence on behalf of the
respondent. The examiner will then
close the case and make his report upon
the evidence.

By the Commission.

[sEarLl] Or1s B. JOHNSON,
Secretary.
[F. R. Doc. 39-111; Filed, January 9, 1939;

3:24 p. m.]

United States of America-—Before
Federal Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C.,, on the
6th day of January, A. D. 1939.

Commissioners: Robert E. Freer,
Chairman; Garland S. Ferguson, Charles
H. March, Ewin I. Davis, William A.
Ayres.

[Docket No. 35001

IN THE MATTER OF RENAUD SarLes Com-
PANY, INC., A CORPORATION, MURRAY W.
MoriN, IRvING UNTERMAN, AND IRVING
LapscHITZ, INDIVIDUALLY, AND AS OF-
FICERS OF RENAUD SALES COMPANY, INC.

ORDER APPOINTING EXAMINER AND FIXING
TIME AND PLACE FOR TAKING TESTIMONY

This matter being at issue and ready
for-the taking of testimony, and pur-
suant to authority vested in the Federal
Trade Commission, under an Act of
Congress, (38 Stat, 717; 15 U. S. C. A,
Section 41),

It is ordered,” That Edward E. Rear-
don, an examiner of this Commission, be
and he hereby is designated and ap-
pointed to take testimony and receive
evidence in this proceeding and to per-
form all other duties authorized by
law; , '

It is further ordered, That the taking
of testimony in this proceeding begin
on Tuesday, January 17, 1939, at ten
o’clock in the forenoon of that day
(eastern standard time) in Room 2301,
United States Court House, Foley
Square, New York, New York.

Upon completion of testimony for the
Federal Trade Commission, the exam-
iner is directed to proceed immediately
to take testimony and evidence on be-
half of the respondent. The examiner
will then close the case and make his re-
port upon the evidence.

By the Commission.

[sEAL] OT1s B. JOHNSON,
Secretary.
[F. R. Doc. 39-112; Filed, January 9, 1939;

3:24 p. m.]

United States of America—Before
Federal Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C., on the 7th
day of January, A. D. 1939,

FEDERAL REGISTER, Wednesday, January 11, 1939

Commissioners: Robert E. Freer,
Chairman; Garland S. Ferguson, Charles
H. March, Ewin L. Davis, Willlam A,
Ayres,

[Docket No. 3676]

In THE MATTER OF V. PorrNoy & Sons,
INC., TRADING AS ROOSEVELT MERCANTILE
Co.

ORDER APPOINTING EXAMINER AND FIXING
TIME AND PLACE FOR TAKING TESTIMONY

This matter belng at issue and ready
for the taking of testimony, and purstu-
ant to authority vested in the Federal
Trade Commission, under an Act of Con-
gress, (38 Stat. T17; 15 U, 8. C. A, Sec~
tion 41).

It is ordered, That Arthur F. Thomas,
an examiner of this Commission, be and
he hereby is designated and appointed to
take testimony and receive evidence in
this proceeding and to perform all other
duties authorized by law;

It is further ordered, That the taking of
testimony in this proceeding begin on
Priday, January 20, 1939, at ten o’clock
in the forenoon of that day (central
standard time) in Room 1123, New Post
Office Building, 433 West Van Buren
Street, Chicago, Illinois.

Upon completion of testimony for the
Federal Trade Commission, the examiner
is directed to proceed immediately to take
testimony and evidence on behalf of the
respondent. The examiner will then
close the case and make his report upon
the evidence.

By the Commission.

[sEAL] Or1s B, JOHNSON,
Secrelary.
[F. R. Doc. 39-118; Filed, January 9, 1039;

3:24 p. m.]

United States of America—Before
Federal Trade Commission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. €., on the
7th day of January, A. D. 1939,

" Commissioners: Robert E. Freer, Chair«
man; Garland S. Ferguson, Charles H.
March, Ewin L. Davis, Willam A. Ayres.

[Docket No. 3626]

Iy THE MATTER OF J, W. MArrow MANuU-~
FACTURING COMPANY, A CORPORATION

ORDER APPOINTING EXAMINER AND FIXING
TIME AND PLACE FOR TAKING TESTIMONY

This matter being at issue and ready
for the taking of testimony, and pursuant
to authority vested in the Federal Trade
Commission, under an Act of Congress,
(38 Stat. 717; 15 U. S. C. A,, Section 41),

It is ordered, That Arthur F. Thomas,
an examiner of this Commission, be and
he hereby is designated and appointed
to take testimony and receive evidence in
this proceeding and to perform all other
duties suthorized by law;

It is further ordcred, That the toking
of testimony in this procccding begin on
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Monday, January 23, 1939, at ten o’clock
in the forenoon of that day (central
standard time) in Room 1123, New Post
Office Building, 433 West Van Buren
Street, Chicago, Tllinois.

Upon completion of testimony for the
Federal Trade Commission, the examiner
is directed to proceed immediately to take
testimony and evidence on behalf of the
‘respondent. The examiner will then
close the case and make his report upon
the evidence.

By the Commission.

[sEan] Ortis B. JOENSON,
Secretary.”
[F. R. Doc. 39-114; Filed, January 9, 1939;

3:25 p. m.]

SECURITIES AND EXCHANGE COM-
MISSION.

United States of America—Before the
Securities and Exchange Commission

At a regular session of the Securities
and Exchange Commission held at its
office in the City of Washington, D. C.,
on the 5th day of January 1939.

[File No. 37-25]
¥ THE MATTER OF ELECTRIC ADVISERS, INC.

ORDER GRANTING TEMPORARY APPROVAL OF
LIUTUAL SERVICE COMPANY PURSUANT TO
SECTION 13 OF THE PUBLIC TUTILITY
HOLDING COLIPANY ACT

Approval, based upon the findings
made in this matter, is granted Appli-
cant as a mutual service company sub-
Jject to the following conditions that:

(1) Within sixty days from the date of
the order, Applicant shall reduce its
capitalization to $200,000.

(2) The effectiveness of the order ap-
proving Applicant as a mutual service
company shall terminate thirty days
affer the date of the Commission’s
order on the application of Cities Serv-
ice Company under Secfion 3 (a) (3) of
the Act (File No. 31-408). The Commis-
sion, however, reserves jurisdiction to
extend the effectiveness of this order
pending consideration by it of such
amendments to the present application,
File No. 37-25, or such further applica-
tions or declarations as may hereafter be
fled respecting the rendering of services
to companies of the Cities Service and/
or Cities Service Power & Light Company
system.

(3) In the event of a contemplated
substantial change in its organization,
the type and character of the companies
fo be serviced, the method of allocating
costs to associate companies, or an in-
crease in the scope of services to be ren-
dered, Applicant shall first obtain the
approval of this Commission of such
change,

(4) If the operation of Applicant’s
cost-allocation method does not result in
a fair and equitable allocation of its costs

among the associate serviced companies,
the Commission will require, after notice
and opportunity for hearing, propective
adjustments and, to the extent that it
appears feasible and equitable, retroac-
tive adjustments of such cost allocations.

'This order is not to be construed as a
ruling that Applicant may not be re-
quired to effect any changes in its organi-
zation and operation, or any other
changes which become necessary for it
to conform with the Act, present or fu-
ture rules, regulations or orders.

'This order shall be effective as of De-
cember 31, 1938,

It is so ordered.

By the Commission.

[seArLl Francis P. Brasson,
Secretary.

[F. R. Doc. 39-120; Filed January 10, 1839;
11:12 a. m.]

United Stales of America—Before the
Securities and Exchange Commission

At a regular session of the Securities
and Exchange Commissfon, held at its
office in the City of Washington, D. C.,
on the 5th day of January, A. D. 1939.

[File 2o. 37-29]

In THE MATTER OF NORTHEASTERN VJATER
& ELECTRIC SERVICE CORPORATION

ORDER REOPENIING HEARING AXD MAEING
EXHIBIT PART OF RECORD

It appearing to the Commission that
the hearing in this matter was closed on
the 23rd day of December, 1938; and that

Declarant, through counsel, subse-
quently agreed orally that Declarant
would not, “without prior approval of
the Commission, pay for or obtain on
behalf of itself or the associate com-
panies which it serves, any services from
what are generally known as the ‘61
Broadway companies’ ”, and that

Counsel for Declarant confirmed this
agreement by a letter dated December
30, 1938 directed to this Commission;

It is ordered, That the hearing in this
matter be, and the same hereby is, re-
opened for the purpose of receiving in
evidence said letter as Commission’s Ex-
hibit No. 3; and that said Exhibit be, and
hereby is, received and made part of the
record herein.

By the Commission.

[seanl Fraxcis P. Brassor,
Secretary.
[F. R. Doc. 39-124; Filed, January 10, 1939;
11:13 a. m.)

United Stales of America—Before the
Securities and Ezchange Commission

At a regular session of the Securities
and Exchange Commission held at its
office in the City of Washington, D. C,,
on the 5th day of January 1939,
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[File No. 37-356]
It 7R MaTIER OF GaAs Abvisers, Inc.

ORDER GRANTING TEIIPORARY APFROVAL OF
LIUTUAL SERVICE COLIPANIY PURSUANT TO
SECTION 13 OF TEE FUELIC TUIILITY
HOLDIIG COLIPAITY ACT

Approval, baced upon the findings
made in this matter, is granted Appli-
cant as a mutual service company sub-
ject to the following conditions that:

(1) Within sixty days from the date
of the order, Applicant shall reduce its
capitalization to $50,000.

(2) The effectiveness of the order ap-
provint Applicant as a mutual service
company shall terminate thirty days
after the date of the Commission’s order
on the application of Cities Sarvice
Company under Section 3 (a) (3) of the
Act (File No. 31-408). The Commis-
ston, however, rezerves jurisdiction fo
extend the effectiveness of this order
pending consideration by it of such
amendments to the present application,
File No. 37-36, or such further applica~
tions or declarations as may hereaffer
be filed respecting the rendering of
services to companies of the Cities Serv-
ice Company and/or Cities Service
Power & Light Company systems.

(3) In the event of a contemplated
substantial change in its organization,
the type and character of the companies
to be cerviced, the method of allocating
costs to associate companies, or an in-
crease in the cscope of services fo be
rendered, Applicant shall first obfain the
approval of this Commission of such
change.

(4) It the operation of Applicant’s
cost-allocation method does not result
in a fair and equitable allocation of its
costs among the associate serviced com-
panfes, the Commission will require,
after notice and opportunity for hear-
ing, prospective adjustments and, to the
extent that it appears feasible and
equitable, retroactive adjustments of
such cost allocations.

This order is not to be construed as
a ruling that Applicant may not be re-
quired to effect any changes in its or-
ganization and operation, or any other
changes which become necessary for it
to conform with the Act, present or fu-
ture rules, regulations, or orders.

This order shall be effective as of Da=
cember 31, 1938.

It is.s0 ordered.

By the Commission.

[searl Frarcrs P. Brassozn,

Secretary.

[F. R. Doc. 39-121; Filed, January 10, 1533;
11:12 3. m.]

United States of America—Before the
Securities and Exchangez Commission

At a regular session of the Securifies
and Ezchange Commission, held at its

-
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office in the City of Washington D. C,
on. the 6th day of January, A 1939.

[File No. 31~-189]

In THE MATTER OF CENTRAL STATES
ErLECTRIC CORPORATION

ORDER CONSENTING TO WITHDRAWAL OF
APPLICATION UNDER PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935 PURSUANT
TO REQUEST OF APPLICANT

Upon the request of the applicant, the
Commission consents to the withdrawal
of the above-captioned application, and
to that effect

It is 50 ordered.

By the Commissjon.

[sEAL] Francis P. BRASSOR,
Secretary.
[F. R. Doc. 39-122; Filed, January 10, 1939;
1:12a.m.]

United States of America—Before the
Securities and Exchange Commission

At a regular session of the Securities
and Exchange Commission, held at its
office in the City of Washington, D. C,,
on the Tth day of January, A. D. 1939,

[File No. 34-22]

IN THE MATTER OF HENRY A. GARDNER,
JoEN A. DAWSON AND ROBERT W.
HoTcHKISS, ACTING AS BONDEOLDERS’
PROTECTIVE COMMITTEE FOR UTILITIES
ErxkEOoRN CoAln COMPANY

ORDER DISMISSING DECLARATION, ETC.

A declaration having been filed with
this Commission by Henry A. Gardner,
John A, Dawson and Robert W. Hotch-~
kiss under Rule U-12E-3 (c¢), promul-
pgated pursuant to Section 12 (e) of the
Public Utility Holding Company Act of
1935, for permission to solicit the deposit
of Utilities Elkhorn Coal Company 6%
Twenty Year First Mortgage Sinking
Fund Gold Bonds, and such Committee
having filed an application pursuant to
Rule U~11F-2, promulgated pursuant to
Section 11 (f) of said Act for the exemp-
tion of such interim allowances as may
be approved by the District Court of the
United States for the Northern District
of Illinois, Eastern Division, in a total
maximum amount of $10,000 for its ex-~
penses in connection with the represen-
tation of the holders of such bonds;

A hearing having been held on the
declaration and application after appro-
priate notice; * declarants and applicants
having waived a trial examiner’s report,
the submission to them of proposed find-
ings of fact by counsel to the Commis-
sion, the submission to the Commission
of proposed findings by declarants and
gpplicants, and oral argument before the
Commission; the Commission having
considered the record in this matter and
having made its findings herein:

It is ordered, That said declaration be
and the same hereby is dismissed without

13 F.R. 2070 DI.

prejudice, however, to declarants as to
any future declaration which may be
filed by them; and

It is further ordered, That said applica-
tion be granted and that applicants be
and they hereby are exempted from the
necessity of filing an application pur-
suant to Rule U-11F-2 with respect to
such interim allowances for expenses in
a fotal amount of $10,000 as may be
approved by the District Court of the
United States for the Northern District
of Ilinois, Eastern Division, the grant-
ing of such application, however, being
subject to the following terms and con-
ditions:

(1) That such reimbursement for the
expenses of the Committee as is per-
mitted by the Court be charged against
the estate of Utilities Elkhorn Coal Com-
pany;

(2) That there be transmitted to this
Commission by the applicants a copy of
any application for reimbursement for
expenses filed with the Court or a copy
of any bill for or any statement of ex-
penses which shall be submitted to the
debtor, or if no such application or bill
for or statement of expenses is filed or
submitted, a copy of the statement of the
disbursements for which remuneration
is claimed;

(3) That the Commission retains jur-
isdiction at any time to terminate the
exemption hereby granted with respect
to the applicants upon notice. If the
exemption is terminated the applicants
shall thereupon be subject to all the obli~
gations or requirements of Rule U-11F-2
with respect to filing an application for
and obtaining approval of the maximum
amount of expenses and remuneration
which may be allowed. The exemption
hereby granted to the applicants shall
not prejudice their right to apply for,
nor the jurisdiction of the Commission
over, the maximum amount of any final
claims for fees, expenses or remunera-
tion in connection with this reorganiza-
tion.

By the Commission.

[sEaL] Frawcis P. BRASSOR,
Secretary.
[F. R. Doc. 38-125; Plled, January 10, 1939;

:13 a.m.}

United States of America—Before the
Securities and Exchange Commission

At o regular session of the Securities
and Exchange Commission held at its
office in the City of Washington, D. C,, on
the 10th day of January, A. D, 1939,

[File No. 54-10]

In THE MATTER OF THE NORTH AMERICAN
Conpany AND NORTH AMERICAN EDISoN
ConPaNY

NOTICE OF AND ORDER FOR HEARING

Application and declaration pursuant
to sections 11-(¢) and 7 of the Public
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Utility Holding Company Act of 1935,
having been duly filed with this Com«
mission by the above-named parties;

It is ordered, That a hearing on such
matter be held on January 24, 1939, at
10 o’clock in the forencon of that day,
at the Securities and Exchange Building,
1778 Pennsylvania Avenue, NW,, Wash-
ington, D. C. On such day the hearing-
room clerk in room 1102 will advise as
to the room where such hearing will be
held. At such hearing, if in respect of
any declaration, cause shall be shown
why such declaration shall become
effective,

It is furlher ordered, That Robert P,
Reeder or any other offlcer or offlcers of
the Commission designated by it for
that purpose shall preside at the hear
ings in such matter. The officer so des-
ignated to preside at any such hearing is
hereby authorized to exercise all powers
granted to the Commission under sec
tion 18 (¢) of sald Act and to a trinl ox«
aminer under the Commission’s Rules of
Practice to continue or postpone said
hearing from time to time.

Notice of such hearing is hereby glven
to such declarant or applicant and to any
other person whose participation in such
proceeding may be in the public interest
or for the protection of investors or con
sumers. It is requested that any person
desiring to be heard or to be admitted ag
a party to such proceeding shall flle o
notice to that effect with the Commission
on or before January 19, 1939.

The matter concerned herewith is in
regard to a proposal by tlie applicants
and declarant for the retirement of all
outstanding securities of the applicant
North. American Edison Company x«
cept such as are owned by the applicant
The North American Company, the dis-
solution of the applicant North Amerlcan
Edison Company and the transfer in I«
uidation of all of the assets of North '
American Edison Company to The North
American Company in consideration of
the surrender to North American Edison
Company of the securities of sald Com«
pany owned by The North American .
Company and of the open account in-
debtedness of North American Edison
Company to The North American Com~ |
pany existing at the time of such trans«
fer of property, the assumption by Theo
North American Company of a contin-
gent lability of North American Edison :
Company with respect to a guaranty of |
bonds of Waukesha Gas and L‘lectrlc
Company in the principal amount of
$500,000, the assumption by The North
American Company of the current and
accrued liabilities of North American Ed- -
ison Company existing at the date of .
final distribution of its assets, and &
capital contribution by The North Amex«
ican Company to North American Edi-
son Company of an amount of money
sufficient to effect the retirement of the
outstanding securities of North Amerl~ |
can Edison Company, other than those
owned by The North American Company,
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as above mentioned, which securities as
of June 30, 1938, were as follows:
5% Debentures, Series A, due
March 1, 1957 . $6, 067, 0600
514 % Debentures, Series B, due
16, 218, 600

August 15, 1968 oo
5% Debentures, Series C, due
20, 280, 000

November 15, 1969_____...___-_
$6 Preferred Stock, without par
value, sfated value $100 per
share 34, 829, 000

Total 77,394, 000

It is further proposed that the Certifi-
cate of Organization of The North
American Company be amended to pro-
vide for the consolidation of the pres-
ently authorized preferred stock into
Serial Preferred Stock, of a par value of

$50 per share, the presently outstanding
6%, $50 par, preferred stock to consti-
tute one series. It is then proposed that
the applicant The North American Com~
pany shall issue and sell 696,580 shares
of said proposed Serial Preferred Stock
of an annual dividend rate of 533¢%, and
shall also issue and sell Debentures in
the agpregate principal amount of $70,~
000,000, dated February 1, 1939, bearing
interest from said date, payable semi-
annually, and rates of interest and ma-
turities of principal to he as follows:

3% s;:z,g Debentures, Serles due
194!

331, Debentures, Serles due
1954

4¢<; Debentures, Series due 1959.

£20, 000, 000

26, 600, 030
25,000, 000

191

The proceeds of the sale of said Pre-
ferred Stock and Debentures are to ke
used for the capital contribution tfo
North American Edison Company above
mentioned and for the retirement of
the presently cutstanding Debentures of
the applicant The North American Com-
pany in the amount, as of June 30, 1938,
of $23,913,000, and for the payment of
expenses incident to the consummation
of the propozed plan and sale of
securities.

By the Commission.

[sEAL) Frarcis P. Brassoz,

Secretary.

[¥F. R. Do, 33-123; Filed, January 10, 1933;
11:12 a. m.}






