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TITLE 3—THE PRESIDENT

PROCLAMATION 3110
VETERANS DAY, 1955

BY THE PRESIDENT OF THE UNITED STATES
OF ALIERICA
A PROCLAMATION

WHEREAS it 15 altogether fitting that
a grateful nation should set aside one
day each year to pay special homage to
the veterans who have fought so
valiantly in all of its wars to preserve our
heritage of freedom; and

WHEREAS the Congress passed a con-
current resolution on June 4, 1926 (44
Stat. 1982) calling for the observance
of November 11, the anmversary of the
ending of hostilities in World War I, with
‘appropriafe ceremones, and later pro-
vided 1 an acht approved May 13, 1938
(52 Stat. 351) that November 11 should
be a legal holiday and should be known
as Arnmustice Day- and

WHEREAS the Congress by an act
approved June 1, 1954 (68 Stat. 168)
expanded the significance of that holiday
Dby changing its name to Veterans Day-

NOW THEREFORE, I, DWIGHT D.
FEISENHOWER, President of the United
States of America, do hereby call upon
all of our citizens to observe Friday,
November 11, 1955, as Veterans Day—a
day of commemoration of those who
sacrificed to preserve our Nation and of
rededication to the task of achieving an
enduring peace.

T also direct the appropriate officials
of the Government to arrange for the
display of the flag of the-United States
on all public buildings on Veterans Day.

IN WITNESS WHEREOF I have
hereunto set my hand and caused the
Seal of the United States of America to
be affixed.

DONE at the City of Washington this
25th day of August, mn the year of our

ILord mnineteen hundred and
[searL] fifty-five, and of the Independ-
ence of the United States of
America the one hundred and eightieth.

DwicHET D. EISENHOWER
By the President:

Loy W. HENDERSON,
Acting Secretary of Siate.

[F. R. Doc. 55-7061; Filed, Aug. 26, 1955;
2:18 p. m.}]

TITLE 7—AGRICULTURE

Chapter IX—Agncultural Markeling
Service (Marketing Agreements and
Orders), Department of Agrniculture

PART 958—IrISH POTATOES GROVI 1XT
COLORADO

APPROVAL OF EXPENSES AND RATE
OF ASSESSIMENT

Notice of rule making regarding pro-
posed expenses and rate of assessment,
to be made effective under Marketing
Agreement No. 97 and Order No. 58 (7
CFR Part 958; 19 F R. 9368) regulating
the handling of Irish potatocs grown in
the State of Colorado, was published in
the FEDERAL REGISTER August 4, 1955 (20
F. R. 5597) ‘This regulatory program
1s effective under The Agricultural Mar-
keting .Agreement Act of 1937, as
amended (48 Stat. 31, as amended; 7
U.S.C. 601 ebseq.) After consideration
of all relevant matters presented, includ-
ing the proposals set forth in the afore-
said notice, which proposals were adopt-
ed and submitted for approval by the
area committee for Area No. 3, estab-
lished pursuant to said marketing agree-
ment and order, it is hereby found and
determined that:

§ 958.219 Ezxpenses and rate of assess-
ment. (a) The reasonable expenses that
are likely to be incurred by the area com-
mittee for Area No. 3, established pur-
suant to Marketing Agreement No. 87
and Order No. 58, to enable such com-
mittee to perform its functions pursuant
to the provisions of the aforesaid mar-
keting agreement and order, during the
fiscal period ending May 31, 1956, will
amount to $2,660.

(b) The rate of assessment to be pald
by each handler, pursuant to Marketing
Agreement No. 97 and Order No. 58,
shall be $0.00095 per hundredwelght of
potatoes handled by him as the first
handler thereof during said fiseal pe-
r10d.

(¢) The terms uced in this section
shall have the same meaning as when
used in Marketing Agreement No. 97 and
Order No. 58.

(Sec. 5, 49 Stat. 753, as amended; 7 U. S. C.
608c)

Done at Washington, D. C., this 25th
day of August 1955, to become effective

(Continued on p. €311)
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Tuesday, August 30, 1955

30 days.after publication m the FEDERAL
REGISTER.
[sEaLY Roy W LERNARTSON,
Deputy Admunstrator
[F. R. Doc. 55-7016; Filed, Aug. 29, 1955;
8:49 a. m.]

TITLE 21—FOOD AND DRUGS

.Chapter [—Food and Drug Adminis-
tration, Department of Health,
Education, and Welfare

ParT 141c—CHLORTETRACYCLINE (OR TET-
RACYCLINE) AND CHLORTETRACYCLINE-
(oR TETRACYCLINE-) CONTAINING DRUGS;
TESTS AND METHODS OF ASSAY

PART 141e—BACITRACIN AND BACITRACIN=-
CoNTAINING DRUGS; TESTS AND METHODS
OF ASSAY

PART 146—GENERAL REGULATIONS FOR THE
CERTIFICATION OF ANTIBIOTIC AND ANTI-
BIOTIC-CONTAINING DRUGS

ParT 146c—CERTIFICATION OF CHLORTET-
RACYCLINE: (OR 'TETRACYCLINE) AND
CHLORTETRACYCLINE~ (OorR ‘TETRACY-
CLINE-) CONTAINING DRUGS

ParT 146e—CERTIFICATION OF BACITRACIN
AND BACITRACIN-CONTAINING DRUGS

MISCELLANEOUS AMENDIMENTS

By wirtue of the authority vested n
the Secretary of Health, Education, and
Welfare by the provisions of the Federal
Food, Drug, and Cosmetic Act (sec. 507,
59 Stat. 463, as amended by 61 Stat. 11,
63 Stat. 409, 67 Stat. 389- sec. 701, 52
Stat. 1055, 21 T. S. C. 357, 371) and dele-
gated to the Commissioner of Food and
Drugs by the Secretary (20 F. R. 1996)
the regulations for tests and methods of
assay and certification of antibiotic and
antibiotic-contaxming drugs (21 CFR,
1954 Supp., Parts 14lc, 14le, 146, 146c,
146e) are amended as mndicated below-

1. Part 141c 1s amended by adding the
following new section:

§141¢.227 Chlortetracycline spray
dressing (chlortetracycline hydrochlo-
ride spray dressing)—(a) Potency.
Spray the entire contents of the well
shaken sample mto a large tared beaker.
Place 1n a vacuum desiccator, evacuate,
and allow to stand at room temperature
for 16 to 18 hours. After the gas has
volatilized, accurately weigh the beaker
and contents and determine the weight
of ‘the ommtment ejected” when used as
directed in its Ilabeling. Remove a
representative cuantity (usually 1 gram)
of the omment from the beaker, ac-
curately defermine its weight, and place
in a separatory funnel contaimng ap-
proximately 50 milliliters of peroxde-
free ether. Proceed as directed m
§ 141¢.202 (&) The content of the im-
mediate container 1s satisfactory if it
contains not less than 85 percent of the
number of grams of omiment that it 1s
-represented to contamn. The potency of
the omtment 1s satisfactory if it con-
tamns not less than 85 percent of the
number of millisrams of chlortetracy-
cline hydrochloride per gram that it 1s
represented to contam.

FEDERAL REGISTER

(b) Sterility. Using an amount of
spray (usually 5 to 8 seconds) equivalent
to approximately 40 milligrams of chlor-
tetracycline from each container tested,
proceed as directed in §141a.2 of this
chapter, except that neither penicillinase
nor the control tube is used in the test
for bacteria.

(c) Moisture. Proceed as directed in
§ 141a.8 (b) of this chapter.

2. In § 141e.403, the scction title and
the last sentence of paragraph (a) are
amended to read as follows:

§ 141e403 Bacitracin tablels; =zinc
bacitracin tablets—(a) Potency. * * *
‘The content of bacitracin or zin¢ baci-
tracin is satisfactory if it contains not
less than 85 percent of the number of
units per tablet that it is represented to
contain.

3. In § 141e.410, the section title and
paragraph (a) (1) (i) are amended to
read as follows:

§ 141e.410 Bacilracin-neomycin tab-
lets; zine bacitracin-neomycin tablels—
(a) Tablets—(1) Potency—(i) Bacilra-
cin or 2me bacitracin content. Proceed
as directed in § 141e.403 (a) Its con-
tent of bacitracin or zinc bacitracin is
satisfactory if it contains not less than
85 percent of the number of units per
tablet that it is represented to contain.

4. Section 146.27 Antibiotics for fish
diseases, 15 amended by incerting the
word “tetracycline” and a comma fol-
lowing the word “chlortetracycline,”

5. Part 146¢ is amended by adding the
following new section:

§ 146c.227 Chlortetracycline spray
dressing (chlortetracycline hydrochlo-
ride spray dressing)—(a) Standards of
identity, strength, qualily, and purity.
Chlortetracycline spray dressing is
chlortetracycline hydrochloride oint-
ment and one or more suitable and
harmless wnert gases. It is sterlle, The
chlortetracycline hydrochloride oint-
ment used conforms to the standards
prescribed for chlortetracycline hydro-
chloride ointment by § 14G¢.202 (2) ex-
cept that its potency is not less than
20 milligrams per gram. Each other
substance used, if its name is recognized
m the U. S. P. or N. F., conforms to the
standards prescribed therefor by such
official compendium.

(b) Packaging. In all cases the im-
mediate container shall be a tight con-
tainer as defined by the U. S. P. and shall
be of such composition as will not cause
any chanze in the strength, quality, or
purity of the contents beyond any limit
therefor i1n applicable standards, except
that munor changes so caused that are
normel and unavoidable in goed paclk-
aging, storage, and distribution practice
shall be disregarded. Each such con-
tainer shall contain not less than 30
grams of ointment and shall contain one
or more suitable and harmless inert
gases.

(c) Labeling. Each package shall bear
on its label or labeling, as hereinafter
mdicated, the following:

(1) On the outside wrapper or con-
tamer and the immediate container:

(i) The batch mark.
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(i) The number of millicrams of
chlortetracycline per gram of the chlor-
tetracycline ointment and the number
of grams of chlortetracyline cintment
that shall be efected when used as di-
rected in the labeling.

(1ii) The statement “Expiration date
........ .7 the blank being filled in with
the date that is 24 months after the
month during which the batch was cer-
tified: Provided, however, That such ex-
piration date may be omitted from the
immediate container if such immediatfe
container Is packared in an indinzdual
wrapper or container,

(2) On the outside wrapper or con-
tainer:

(I) The statement “Caution: Federal
law prohibits dispensing without pre-
seription,” unless it is packazed for dis-
pensing and it is intended solely for
veterinary use and is conspicuously so
labeled.

(1) It it is packaged for dispensmgc
and it is intended for use by man, a
reference spacifically identifying a read-
ily available medical publication con-
taininy information (includinz con-
traindications and possible sensitiza-
tion) adequate for the use of such druz
by practitioners licensed by law to ad-
minister it; or a reference to a brochure
or other printed matter contaimmng such
information and a statement that such
brochure or other printed matter will
be sent on request: Provided, however
That this reference may be omitted if
the information is contamed in a cir-
cular or other labeling within or at-
tached to the package.

(3) On the circular or other laheling
within or attached to the package, if it1s
packaged for dispensing and it 13 m-
tended solely for veterinary use and 1s
consplcuously so labeled, adequate direc-
tions and warnings for the vetennary use
of such drug by the laity.

(d) Request for certification; samples.
(1) In addition to complying with the re-
quirements of § 146.2 of thus chapter, a
person who requests certification of a
batch shall submit with his request a
statement showing the batch mark, the
number of packares of each size in such
batch, the batch marlk: and (unless it was
previously submitted) the date on which
the latest assay of the chlortetracycline
used in making the batch was completed,
the quantity of each ingredient used m
malinz such batch, the date on which
the latest assay of the drug comprnsing
such batch was completed, and that each
ingredient used in making the batch
conforms to the requirements prescribed
therefor by this section.

(2) Except as otherwise provided by
subparagraph (4) of tlus paragraph,
such person shall submit in connection
with his request results of the tests and
assays listed after each of the followng,
made by him on an accurately represent-
ative sample of:

() The batch: Average potency per
gram, sterility, and moisture.

(i) The -chlortetracycline used m
makineg the batch: Potency, toxicity,
moisture, pH, and crystallinity.

(3) Except as otherwise provided by
subparacraph (4) of this paragraph,
such person shall submit in connection
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with his request, 1n the quantities herein-
after indicated, accurately representa-
tive samples of the following:

(1) The batch:

(a) For all tests except sterility: 1
immediate container for each 5,000 1m-
mediate containers in the bateh, but in
no case less than 5 or more than 12
immediate containers.

(b) For sterility testing: 10 immediate
contaners.

Such samples shall be collected by taking
single immediate contamers at such in-
tervals throughout the entire time of
packaging the batch that the quantities
packaged during the intervals are ap-
proximately equal.

(ii) The chlortetracycline used in
making the batch: 5 packages, each con-
tammng approximately equal portions of
not less than 60 milligrams, packaged in
accordance with the requirements of
§ 146¢.201 (b)

(iii) In case of an initial request for
certification, each other ingredient used
in making the batch: 1 package of each
component of the omtment base, each
contaming approximately 200 grams.

(4) No result referred to mn subpara-
graph (2) (ii) of this paragraph, and
no sample referred to mn subparagraph
(3) (ii) of this paragraph, 1s required
if such result or sample has been pre-
viously submitted,

(e) Fees. The fee for the services
rendered with respect to each batch un-
der the regulations in this part shall be:

(1) $5.00 for each package in the
samples submitted 1n accordance with
paragraph (d) (3) (O (a), (i) and (ii)
of this section.

(2) If the Commuissioner considers
that investigations, other than examina-
tion of such immediate containers, are
necessary to determine whether or not
such batch complies with the requre-
ments of § 146.3 of this chapter for the
1ssuance of a certificate, the cost of such
investigations.

‘The fee prescribed by subparagraph (1)
of this paragraph shall accompany the
request for certification unless such fee
1s covered by an advance deposit main-
tamned 1n accordance with § 146.8 (d) of
this chapter.

6. Section 146e.403 15 amended 1n the
following respects:

a. The section title and paragraph (a)
are amended to read as follows:

§ 146e.403 Bacitracin tablets, zi1n e
bacitracin tablets; bacitracin supposi-
tories, znc bacitracin suppositories Gf
they are represented for vaginal use)
bacitracin implantation pellets, zinc ba-
citracin implantation pellets (if they are
represented for use by vmplanting under
the skin of anvmals)—(a) Standards of
wdentity, strength, quality, and purity.
Bacitracin tablets and zinc bacitracin
tablets are tablets composed of bacitra-
cin or zine bacitracin, with or without
the addition of one or more suitable and
harmless buffer substances, diluents,
binders, lubricants, colorings, and flavor-
ings. The potency of each tablet 1s not
less than 1,000 units nor more than
10,000 units. Its moisture content is not
more than 5 percent. Unless it 1s rep-
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resented to be used for mnhalation ther-
apy, the bacitracin used conforms to the
requirements -of § 146e.401 (a) except
subparagraphs (1) (2), and (4) of that
paragraph, but 1n no case 1is its potency
less than 30 units per milligram. If it
1s represented to be used for inhalation
therapy the bacitracin used conforms to
the requirements of § 146e.401 (2) ex-
cept subparagraphs (2) and (4) of that
paragraph. The zinc bacitracin used
conforms to the requrements of
§ 146e.418 (a) Each other substance
used, if its name 1s recognized in the

U. S. P or N. F.,, conforms to the stand- .,

ards prescribed therefor by such official
compendium.

b. Paragraph (b) Packaging 18
amended by deleting the word “bacitra-
cin” from the first sentence.

c. Paragraph (c).Labeling 1s amended
by deleting the words “of bacitracin tab-
lets” from the introduction to the para-
graph.

d. Paragraph (¢) (1) (iv) is amended
by deleting the word “bacitracin”

e. In paragraph (d) Requests for cer-
tification * * * subparagraph (1) 1s
amended by deleting the words “of
bacitracin tablets” and changing the
words “bacitracin used” to read “baci-
tracin or zine bacitracin used”

f. Paragraph (d) (2) (ii) 1s changed
to read as follows:

(i) The bacitracin or zine bacitracin
used 1n making the batch; potency, tox-
1city, moisture, pH, and zinc content, if
it 1s zinc bacitracin.

g. Paragraph (d) (3) 1s amended by
renumbering subdivision (iii) as (iv) and
inserting the following new subdivision
(iii) between subdivison (ii) and renum-
bered subdivision (iv)

(iii) The zmec bacitracin used 1n mak-
ing the batch; 5 packages, each contain-
mg approximately equal portions of not
less than 1.0 gram, packaged m accord-
ance with the requirements of § 146e.418
)

h. Paragraph (d) (4) 1s amended by
changing the reference “(3) (ii)”’ to read
“(3) i) or (dib”

1. Paragraph (e) Fees 1s amended by
deleting the words ““of bacitracin tablets"”
from the mtroduction to the paragraph.

J. Paragraph (e) (1) 1s amended by
changing the reference “(d) (3) (ii) and
(ii)” to read “(d) (3) (D, (i) and
(63°0 2ed

7. Section 146e.410 (a) 1s amended as
follows:

a. The section title and the mmtroduc-
tion to the paragraph are changed to
read:

§ 146e.410 Bacitracin-neomycin tab-
lets; zinc bacitracin-neomycin tablets.
(a) Bacitracin-neomycin -tablets and
zine bacitracin-neomycin tablets con-
form to all requirements and are subject
to all procedures prescribed by § 146e.403
for bacitracin tablets and zince bacitra=-
cin tablets, except that:

b. Paragraph (a) (1) 1s amended by

changing the word “bacitracin” to read
“pbacitracin or zine bacitracin.”

c. Paragraph (a) (3) is revised to read
as follows:

(3) In lieu of the labeling prescribed
for bacitracin tablets and zinc bacitracin
tablefs by § 146e.403 (¢) (1) (1), each
package shall bear on the outside wrap-
per or container and the immediate con-
tamer the number of units of bacitracin
or zinc bacitracin and the number of
milligrams of neomycin in each tablet
of the batch.

d. Paragraph (a) (4) is amended by
changing the word “bacitracin” to read

“bacifracin or zinc bacitracin”

Notice and public procedure are not
necessary prerequisites to the promulga-
tion of this order, and I so find, since
it was drawn in collaboration with inter-
ested members of the affected industry,
since it conditionally relaxes existing re
quirements, and since it would be against
public interest to delay providing for
the amendments set forth above.

I further find that the antibiotio drug
tetracycline, when used for fish diseases,
need not comply with the requirements
of sections 502 (1) and 507 of the Federqal
Food, Drug, and Cosmetic Act in order to
mnsure its safety and efficacy for the pur«
pose indicated,

Thas order shall become effective upon
publication in the FepeErAL REGISTER,
since both the public and the affected
mdustry will ‘benefit by the earliest ef«
fective date, and I so find.

(Sec. 701, 52 Stat. 1055; 21 U. 8. ©. 371, Ine
terpret or apply sec. 607, 69 Stat. 463, ug
amended; 21 U. S. C. 367)

Dated: August 22, 1955,

[sEaL] JoHN L. HarvEY,
Acting Commnussioner
of Food and Drugys.

[F. R. Doc. 55-7028; Filed, Aug. 20, 1956!
8:60 a. m.]

TITLE 14—CIVIL AVIATION

Chapter Il—Civil Aeronavtics Admin-
istration, Department of Commerco
[Amat, 168]

PART 609—STANDARD INSTRUMENT
APPROACH PROCEDURES

PROCEDURE ALTERATIONS

The standard instrument approach
procedure alterations appearing herein-
after are adopted to become effective
when indicated in order to promote
safety., Compliance with the notico,
procedures, and effective date provisions
of section 4 of the Administrative Proce«
dure Act would be impracticable and
contrary to the public interest, and
therefore 1s not required.

Part 609 is amended as follows:

Nore: Where the general classification
(LFR, VAR, ADF, ILS, GCA, or VOR), looca«
tion, and procedure number (if any) of any
procedure in the amendments which follow,
are identical with an existing procoduroe,
that procedure is to be substituted for tho
existing one, as of the effective date glven, to
the extent that it differs from the exlsting
procedure; where & procedure is canceled, tho
existing procedure is revoked; new proce=
dures are to be placed In appropriate alpha«
betical sequence within the section amendod.
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Tuesday, August 30, 1955
TITLE 19—CUSTOMS DUTIES

Chapter |—Bureau of Customs,
Department of the Treasury

[T. D. 53876]

PART 4—VESSELS IN FOREIGN AND
DoxntesTIC TRADES

FOREIGIN CLEARANCES

A recent employee suggestion recom-
mended that the Bureau elimmate the
requirement now contained 1n § 4.68 (b)
of the Customs Regulations that a list be
submitted showing the name and na-
tionality of each member of the crew be-
fore final clearance of a foreign vessel
shall be granted. In view of the changes
1n the international situation which have
occurred since the date of adoption of
that requirement, the suggestion has
been approved, and § 4.68 of the Customs
Regulations is further amended by de-
leting paragraph (b) and redesignating
paragraph (c) as paragraph- (b)

(R- S. 161, sec. 2; 23 Stat. 118, as amended;
5U.S.C.22,46T7.S.C. 2)

[sEAL] RarrH KELLY,
Commussioner of Customs.

Approved: August 23, 1955.

Davip W. KENDALL,
Acting Secretary of the Treasury.

[F. R. Doc. 55-6099; Filed, Aug. 29, 1955;
8:46 a. m.]

TITLE 26—iINTERNAL REVENUE,
1954

Chapter I—Internal Revenue Service,
Department of the Treasury

Subchapter A—Income Tax
[T. D. 6140]

Part 1—IwconE 'Tax; TAXABLE YEARS
BeEGINNING AFTER DECEMBER 31, 1953

Regulations under subchapter A of
chapter 6 relating to returns and pay-
ment of tax (consolidated returns) and
subchapter B, related rules, of the In-

ternal Revenue Code of 1954.
Sec.
1.1501 Statutory provisions; privilege to

file consolidateq returns.

1.1501-1 Privilege to-file consolidated xe-
turns.

1.1502 Statutory provisions; regulations.

1.1502-0 Introductory.

1.1502-1 Privilege of making consolidated
returns.

1.1502-2 Definitions.

1.1502-3 Applicability of other provisions
of law.

ADMINISTRATIVE PROVISIONS

1.1502-10 Ecxercise of privilege.

1.1502-11 Consolidated returns for subse-
quent years.

1.1502-12 Making consolidated rettrm and
filing other forms.

1.1502-13 Change in affiliated group during
taxable year.

1.1502-14 Accounting period of an affillated
group.

1.1502-15 Liabi}ity for tax.

1.1502-16 Common parent corporation
agent for subsidiarjes.

1.1502-17 Waivers.

1.1502-18 Failure to comply with regula-
tions.

1.1502-19 'Tentative carryback adjustments.

No. 169——2

FEDERAL REGISTER

COLIPUTATION OF TAX, RECOGNITION GF GANN O
LOZS, AND BASIS

Sec.

1.1502-30 Computation of tax.

1.1502-31 Basls of tax computation.

1.1502-32 IKfethod of computation of in-
come for period of lecs than 12
months.

1.1502-33 Gain or loss from cale of stock,
or bonds or other obligations.

1.1502-34 Sale of stock; basls for determin-
ing gain or loss.

1.1502-35 Sale of bonds or other obligations;
basis for determining gain or
loss.

1.1502-36 Limitation on allowable locces on
sale of stock, or bonds, or other
obligations.

1.1502-37 ILiquidations; recognition of gain
or loss.

1.1502-38 Basls of property.

1.1502-39 Inventorles.

1.1502-40 Bad debts.

1.1502-41 Sale and retirement by corpora-
tion of its bhonds.

1.1502-42 Capital loss limitations and carry-
over.

1.1502—43 Credit for foreigm taxes.

1.1502—44 MMethods of accounting,

1.1502-45 Mfine exploration expenditures.

1.1502-46 Depreciation.

1.1502-47 Election to deduct accrued taxes.

1.1502-48 Liabllity for tax under cection 631.

1.1502-49 Additions to tax for fallure to pay
estimated tox.

1.1502-50 Gain on sale of bonds and other
evidences of indebtedness.

1.1503 Statutory provisions; computation
and payment of tax.

1.1503-1 Computation and payment of tax,

1.1504 Statutory provisions; definitions.

1.1504-1 Definitions.

1.1505 Statutory provisclons; cross refer-
ences.

1.1551 Statutery provisions; dicallow-
ance of surtax excmption and
accumulated earnings credit,

1.1551-1 Disallownnce of surtax cxemption
and accumulated carnings
credit.

1.1552 Statutory provisions; earnings
and profits.

1.1552-1 Earnings and profits.

AvtHonrry: §51.1501 to 11005 iccued

under sec. 7805, 68A Stat., 917; 26 U. 8. C.
7805. Interpret or apply cee. 1502; €8A
Stat. 367; §§ 1.1551 and 1.1551-1 icsucd under
sec. 7805, 68A Stat. 917; 26 U. S, C. 7805;
§§ 1.1552 and 1,1552-1 fssued under cec. 78035,
68A Stat. 917; 26 U. S. C. 7805. Interpret or
apply sec. 1552, GBA Stat. 371; 26 U. 8. C. 7805.

On July 2, 1955, notice of proposed
rule making regarding the resulations
for taxable years beginning after De-
cember 31, 1953, and ending after Aurust
16, 1954, except where otherwvise pro-
vided, under chapter 6 (relating to
consolidated returns) of the Internal
Revenue Code of 1954 was published in
the FEDERAL REGISTER (20 ¥ R. 4719).
After consideration of all such relevant
matter as was presented by interested
persons regarding the rules proposed,
the following regulations are hereby
adopted:

§ 1.1501 Statutory provisions; privi-
lege to flle consolidated relurns.

SEc. 1501. Privilege to file consolidated re-
turns. An afillated group of corporations
shall, subject to the proviclons of this chap-
ter, have the privilege of making a concoll-
dated return with respect to the Income tax
imposed by chapter 1 for the taxable year in
lleu of separate returns. The making of o
consolidated return shall be upon the condl-
tlon that all corporations which at any time
during the taxable year have been mcmbers
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of the affilinted proup consent to 211 the con-
colldated return regulations prezeribed under
cection 1502 prior to the last day prescribed
by law for the filing of such return. The
making of & concolldated return shall be
considered o5 such concent. In the case of
o corporation which Is a member of the
affilated group for a fractional part of the
year, the concolidated return chall include
the Income of such corporation for such
part of the year as it is 2 member of the
afiiliated group.

8 1.1501-1 Privilege to file consoli-
dated returns. For regulations relating
to the privilege of filing consolidated re-
turns, see § 1.1502-0 and followmg. For
convenience, the several sections of the
rerulations under section 1502 have to
the extent practicable, been given num-
bers corresponding, respectively, to the
section numbers of prior consolidated re-
turns rezulations but preceded by the
code number 1.1502.

§ 1.1502 Statutory provisions; regula-
tions.

sec. 1502, Regulations. The Secretary or
his delegate chall preseribe such regulations
83 he moy deem necessary in order that the
tax labliity of any afiiliated group of cor-
porations making a concolidated return and
of each corporation in the group, both dur-
ing and after the perlod of afiiliation, may be
returned, determined, computed, zaszessed,
collected, and adjusted, in cuck manner as
clearly to refiect the income-tax liability and
the varlous factors nececsary for the dater-
minatfon of such lability, and In order to
prevent aveldance of such tax Hability.

§1.1502-0 Introductory. The reZu-
Iations prescribed under section 1502 of
the Internal Revenue Code of 1854 are
applicable in the case of all corpora-
tions CGwith certain statutory excep-
tions) to taxable years bezinmng after
Dezecember 31, 1953, and ending affer
Aurgust 16, 1954, and with respect to such
taxable years, the regulations under sec-
tion 1502 supersede 26 CFR Part 24
(Regulations 129) Any provision of
the reculations under such section, the
applicability of which is stated in terms
of a specific date (occcurring after Da-
cember 31, 1953) or in terms of taxable
years endinz after a specific date (oc-
currinz after December 31, 1953) shall
apply to taxable years ending after such
speelfic date. Each such provision shall
in the case of a taxable year subject to
26 CFR Part 24 (Regulations 129} b2
deemed included in 26 CFR Part 24
(Rezulations 129) buf shall be appli-
cable only to taxable years ending after
such specific date. The provisions of
26 CFR Part 24 (Regulations 129)
superseded by provisions of the rezula-
tions under section 1502, the applicabil~
ity of which is stated in terms of a
specific date (occurring after December
31, 1953) shall be deemed to b2 1included
in the rezulations under such saction but
shall be applicable only to the pariod
prior to the taking effect of the corre-
sponding provision of the rezulations
under such section.

$1.1502-1 Pnwvilege of malking con-
solidated returns. (a) Section 1501 gives
to the corporations of an affiliated group
the privileze of makinz a consolidated
income tax return for the taxable year
in lieun of separate returns. This priv-
{lege is given, however, upon the condi-
tion that all corporations which have
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been members of the affiliated group at
any time during the taxable year for
which the return 1s made consent to the
regulations under section 1502 applicable
to such taxable year and any amend-
ments thereof duly prescribed prior to
the last day prescribed by law for the
filing of the return; and the making of
the consolidated return is considered as
such consent.

(b) With respect to a taxable year to
which 26 CFR Part 24 (Regulations 129)
as amended by the regulations under sec-
tion 1502 1s applicable, the regulations to
which consent 1s made are those in 26
CFR Part 24 (Regulations 129) as
amended, and as further amended by
the regulations under such section. With
respect to a taxable year to which the
regulations under section 1502 are appli-
cable, the regulations to which consent 1s
made are the regulations under such sec-
tion as changed to the extent that por-
tions of 26 CFR Part 24 (Regulations
129) are applicable. For example, 1n the
case of a fiscal year ending October 31,
1954, the Internal Revenue Code of 1939
and 26 CFR Part 24 (Regulations 129)
are applicable to a consolidated return
filed for such year. In such case, if the
first distribution in pursuance of a plan
of complete liquidation of a member of
the affiliated group occurs on or after
June 22, 1954, § 1.1502-38 1s applicable
in lieu of 26 CFR 24.38. On the other
hand, if such a distribution occurs be-
fore June 22, 1954, 26 CFR 24.38 1s appli-
cable. Similarly in the case of a return
filed for the calendar year 1954, the
Internal Revenue Code of 1954 and the
regulations under section 1502 are appli-
cable. In such case, if the first distri-
bution 1n pursuance of a plan of com-
plete liqudation of a member of the
afiliated group occurs prior to June 22,
1954, 26 CFR 24.38 1s applicable 1n lieu
of §1.1502-38. If such distribution oc-
curs on or after June 22, 1954, § 1.1502-38
15 applicable.

(c) The last day prescribed by law
for the filing of the return includes the
last day of the period of any extension
of time granted by the Commuissioner.

(d) The tax liability of the members
of the affiliated group for the taxable
year wmvolved will be determined 1n ac-
cordance with the provisions of the regu-
lations to which consent 1s given and
without regard to any changes of the
rules therein prescribed made subsequent
to the last day prescribed by law for
the filing of the return for such year.

§ 1.1502-2 Definitions— (@) Code.
The term “Code” means the Internal
Revenue Code of 1954 and the sections
of statutory law referred to in the regu-
lations under section 1502 unless other-
wise stated, are sections of that Code.

(b) Affiliated group. (1) The term
“affiliated group” 1s defined 1n section
1504 and mncludes the common parent
corporation and every other corporation
for the period during which such corpo-
ration 1s a member of the affiliated group
within the meanming of such section. It
does not include any corporation which
18 not an “includible corporation” as
defined by section 1504 (b) An includi-
ble corporation is defined by such section
to mean any corporation, except—

RULES AND REGULATIONS

(i) A corporation exempt under sec-
tion 501 from-the taxes imposed by sub«
title A,

(ii) An i1nsurance company subject to
taxation under section 802 or 821 (except
as provided in section 1504 (c))

(iii) A forewign corporation (except as
provided 1n section 1504'(d))

(iv) A corporation entitled to the ben-
efits of section 931 by reason of receiv-
mg a large percenfage of its imcome
from sources within possessions of the
United States;

(v) A corporation organized under the
China Trade Act, 1922;

(vi) A regulated mvestment company
subject to tax under subchapter M of
chapter 1, and

(vii) An ummncorporated business en-
terprise subject to tax as a corporation
under section 1361;

The consolidated income tax return
must 1mclude every includible corpora-
tion which, under the provisions of sec-
tion 1504, is a member of the affiliated
group. No corporation which 1s con-
nected by stock ownership with an affili-
ated group of includible corporations
through a mnonincludible corporation
may be mcluded 1 the consolidated re-
turn of such group. In no case may a
consolidated refurn be filed by subsidi-
ary corporations as an affiliated group
unless the common parent corporation
through which the subsidiaries are con-
nected 1s a member of the group. For
instance, there will not be recogmized
as an affiliated group two domestic 1n-
dustrial corporations, the common par-
ent corporation of which is a regulated
investment company subject to tax
under subchapter M of chapter 1.

(2) An msurance company subject to
tax under section 831 1s an includible
corporation and may be included 1n an
affiliated group, together with corpora-
tions ofther than imsurance compamnes
taxable under section 802 or 821. Insur-
ance companies subject to fax under sec-
tion 802 or 821 are not imncludible corpo-
rations under section 1504 (b) Under
section 1504 (¢) however, a domestic -
surance company taxable under section
802 may be imcluded m an affiliated
group comprised solely of other domestic
insurance companies taxable under sec-
tion 802; it may not be included in an
affiliated group with other corporations.
An affiliated group of domestic msurance
companies taxable under section 802 may
not mclude a domestic insurance com-
pany taxable under section 821 or 831.

(3) In the case of a domestic corpo-
ration owning or controlling, directly or
indirectly, 100 percent of the capital
stock (exclusive of directors’ qualifying
shares) of a corporation orgamzed under
the laws of Canada or of Mexico and
mawmtamed solely for the purpose of
complying with the laws of such country
as to title and operation of property,
such foreign corporation may, at the
option of the domestic corporation, be
treated for income tax purposes-as a
domestic corporation. The option to
treat such foreign corporation as a do-
mestic corporation so that it may be
ncluded in a consolidated return must
be exercised at the time of making the
consolidated return, and cannot be exer-

cised at any time thereafter. If the elec
tion 1s exercised to treat such foreign
corporation as a domestic corporation,
it must be included in the consolidated
return of the affiliated group of which it
15 & member for each consecutive year
thereafter for which such group makes
or is required to make a consolidated
return,

(4) An affiliated group of corporn=-
tions, within the meaning of section 1504
of the Code, is formed at the time that
the common parent corporation, which
1s an 1cludible corporation, becomes the
owner directly of stock possessing ab
least 80 percent of the voting power of
all classes of stock and at least 80 por«
cent of each class of nonvoting stoclk
(not including nonvoting stock which
1s limited and preferred as to dividends)
of another includible corporation: o«
corporation becomes & member of such
an affiliated group at the time that one
or more members of such group become
the owners directly of stock possessing
at least 80 percent of the voting power
of all classes of its stock and at least
80 percent of each class of its nonvoting
stock (not Including nonvoting stock
which 15 limited and preferred ag to
dividends) and a corporation ceases
to be a member of such an affiliated
group at the time that the members of
such group cease to own directly stock
possessing at least 80 percent of the vot
g power of all classes of its stock, or ab
least 80 percent of each class of its non-
voting stock (not including nonvoting
stock which is limited and preferred us
to dividends)

(¢) Consolidaled return period. 'The
term “consolidated return period” means
the taxable year 1929, or any subsequent
taxable year, for which a consolidatecd
return is made or is required, income tax
return, excess profits tax return, or both,
including the period during which a sub-
sidiary corporation is engaged in dig«
tributing its assets in lquidation.

(d) Subsidiary. The term “subsid-
1ary” means a corporation (other than
the common parent corporation) which
is a member of the affiliated group dur«
ing any part of the consolidated return
period.

(e) Tax. The term “tax” means any
tax imposed by chapter 1 of subtitle A,
and includes any interest, penalty, addi«
tional amount, or addition to the tax,
payable in respect thereof.

(f) Terms defined wn Internal Revenue
Code. Terms which are defined In the
Code shall, when used in the regulations
under section 1502 have the meaning
assigned to them by the Code, unlesg
specifically otherwise defined.

(2) Regulated opublic utility. 1)
The term “regulated public utility”
means a corporation described in sec~
tion 1503 (c) It includes a corporation
(1) whose operations are an integral
part of the furnishing or sale of a prod-
uct or service described in such section
by an interconnected and coordinated
public utility system or systems and (i1)
whose rates for furnishing products or
services to the system or systems are
established or approved by a regulatory
body described in section 1503 (¢) (1):
For the purpose of determining whether
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or not 80 percent of the gross imcome
of the corporation 1s from the furmsh-
mg or sale of such product or service,
mncome received i consideration for the
product or service described shall mn-
clude only mcome received directly
therefrom and income from the furmish-
mg or sale of byproducts and residual
products which are directly necessary
and mcidental to the furnishing of such
product or service. In deternunming
under () whether the operations of a
particular corporation constitute an mn-
tegral part of the “furmishing or sale”
of a product or service described 1n sec-
tion 1503 (¢) the mcome of a corpora-
tion shall be deemed to be from such
source only to the extent that it 1s in con-
sideration for necessary processing of
either the product described in section
1503 (¢) or the essential facilities used
in making available to customers such
product or service.

§ 1.1502-3 Applicability of other
provistons of law. Any matter in the
determination of which the provisions
of the regulations under section 1502 are
not applicable shall be determined m
accordance with the provisions of the
Code or other law applicable thereto.

ADMINISTRATIVE PROVISIONS

§1.1502-10 Erercise of prwilege—
(2) When privilege must be exercised.
The privilege of making a consolidated™
return under section 1502 for any tax-~
able year of an affiliated group must be
exercised at the time of making the re-
turn of the common parent corporation
for such year. For this purpose, the
return 1s considered as made on the due
date of such return (including any ex-
tensions of time granted by the Com-
missioner) regardless of the actual
previous date of filing. TUnder no cir-
cumstances can such privilege be exer-
cised at any time thereafter. The filing
of separate returns for a taxable year
does not, constitute an election binding
upon the corporation i subsequent
years. If the privilege 1s exercised ab
the time of making the return, separate
returns cannot thereafter he made for
such year. (See, however, § 1.1502-18,
relating to failure to comply with the
regulations under section 1502.)

(b) Effect of tentative refurns. In no
case will the privilege under paragraph
(a) of this section be considered as exer-
cised at the time of making a so-called
“tentative return” (made, for example,
in order to obtain an extension of time
for making the return required by law)
However, if any such tentative return
1s made upon the basis of a consolidated
return or a separate return, the return
required by law must be made upon the
same basis, unless upon the making of
the return required by law (either a sep~
arate return or a consolidated return,
as the case may be) the payments there-
tofore made and to be made are ad-
justed 1n a manner satisfactory to the
Commussioner.

(c) Estimated tax. (1) Except as
provided mm subparagraph (2) of this
paragraph, the provisions of section 6016
(relating to declarations of estimated tax
by corporations) and section 6154 (re-
lating to payments of estimated tax by
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corporations) shall be applicable to the
several members of an afiillated group
m the same manner and to the same
extent as in the case of corporations
filing separate returns, whether or not
such affilinted group files a consolidated
return. The declaration of estimated
tax shall be filed and payments shall be
made to the director for the district pre-
seribed for the filing of a separate income
tax return in the case of each member
of the group required to file a declara-
tion of estimated tax. If a consolidated
return 1s filed, the amounts of any pay-
ments made with respect to the consoli-
dated return period shall be credited
agamst the tax linbility of the affiliated
group with respect to the consolidated
return period.

(2) If the afillinted group intends to
file a consolidated return for the taxable
year, the common parent corporation
may file a declaration of estimated tax
for the group. In such case, all of the
several members of the afilliated group
shall be treated for the purpoese of ap-
plying the provisions of sections €016
and 6154 as a single corporation. Where
such a declaration is filed, each subsidi-
ary shall notify the director for the dis-
trict prescribed for the filing of a sepa-
rate income tax return by such subsidiary
that its estimate is included in the decla-
ration made by the common parent cor-
poration. If the affiliated group does not
file a consolidated return for the year for
which such a declration is filed, the pay-
ments made with respect to such decla-
ration shall be apportioned among the
several members of the group in the
manner designated by the common par-
ent corporation for the purpose of de-
termimng any addition to the tax pro-
vided by section 6655.

(3) In any case in which an affilinted
group has made payments with respect
to a declaration made on a group basis
and such group does not file a consoli-
dated return for the taxable year, the
payments made thereon shall be applied
against the tax liability of the members
of the group in a manner satisfactory to
the Commissioner.

(4) See §1.1502-15 (relating to labil-
ity for tax) and § 1.1502-49 (relating to
additions to tax for failure to pay esti-
mated tax)

§ 1.1502-11 Consolidated returns for
subsequent years—(a) Consolidated re-
turns required jor subsequent years. If
a consolidated return is made under sec-
tion 1502 for any taxable year, a con-
solidated return must be made for each
subsequent taxable year during which
the afiiliated group remains in existence
unless (1) a corporation (other than a
corporation created or organized, di-
rectly or indirectly, by a member of the
eroup) has become a member of the
group during such subsequent taxable
year, or (2) subsequent to the exercise
of the election to make consolidated re-
turns, subtitle A of the Code to the
extent applicable to corporations, or the
regulations under section 1502 which
have been consented to, have been
amended and any such amendment is
of a character which makes substan-
tially less advantageous to aflillated
groups as a class the continued filing of
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consolidated returns, regardless of the
effective date of such amendment, or (3)
the Commissioner, prior to the time of
making the return, upon application
made by the common parenf corporation
and for good cause shown, granis per-
mission to change. For the purpose of
subparagraph (2) of this paragraph, the
expiration of a provision shall be con-
sldered as an amendment to the Code
made on the date of such expwration.

(b) Effect of separate returns when
consolidated return s required. If the
making of a consolidated return 1is re-
quired for any taxable year, the tax la-
bility of the members of the affiliated
group shall be compufed 1n the same
manner as if a consolidated return had
been made, even though separate re-
turns are made; amounts assessed upon
the basis of separate returns shall be
considered as having been assessed upon
the basls of a consolidated refurn; and
amounts paid upon the basis of separate
returns shall be considered as having
been paid by the common parent cor-
poration. In such cases the making of
separate returns shall not be considered
os the making of a return for the pur-
pose of computing any period of limita-
tion or any deficiency. If a consolidated
return for such taxable year is there-
after made, such return shall, for the
purpose of computing periods of limita-
tion and any deficiency, be considered
as the return for such year.

(c) When afjilinted group remains in
existence. For the purpose of the rez-
ulations under section 1502, an affiliated
group shall be considered as remamng
in existence if the common parent cor-
poration remains as a common parent
and at least one subsidiary remawms af-
filiated with it, whether or not such sub-
sldiary was a member of the group at
the time the group was formed and
whether or not one or more corporations
have become subsidiaries or have ceased
to be subsidiaries at any time after the
group was formed.

(d) When affiliated group terminales.
For the purpose of the regulations under
section 1502, an affiliated group shall be
considered as terminated if the common
parent corporation ceases {o be the com-~
mon parent or if there is no subsidiary
affiliated with it,

§1.1502-12 Maling consolidated re-
turn and filing other forms—(a) Con-
solidated return made by common parent
corporation. A consolidated return shall
be made on Form 1120 by the common
parent corporation for the affiliated
group. Such return shall be filed at the
time and in the office of the director of
internal revenue for the district pre-
scribed for the filing of a separate return
by such common parent corporation.

(b) Authorizations and consents.
Each subsidiary must prepare duplicate
orizinals of Form 1122, consenting tfo
the rezulations under section 1502 and
authorizing the common parent corpora-
tion to make a consolidated return on its
behalf for the taxable year and author-
izing the common parent (or, in the
event of its failure, the Commssioner
or the district director) to make a con-
solidated return on its behalf (as long
as it remains 2 member of the affiliated
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group) for each year thereafter for
which, under § 1.1502-11 (a) the making
of a consolidated return isrequired. One
of such forms, as prepared by each sub-
sidiary shall be attached to the consoli-
dated return, as a part thereof; and the
other shall be filed, at or before the time
the consolidated return is filed, in the
office of the director for the district pre-
scribed for the filing of a separate return
by such subsidiary. No such consent
can be withdrawn or revoked at any time
after the consolidated return is filed.

(c) Afiiliations schedule filed by com-
mon parent corporation. The common
parent corporation shall prepare Form
851 (Affiliations Schedule) which shall
be attached to and made a part of the
consolidated return.

(d) Persons qualified to execuie re-
turns and forms. Each return or form
required to be made or prepared by &
corporation must be executed by the
person authorized under section 6062 to
execute returns of separate corporations.
In cases where receivers or trustees in
bankruptcy are operating the property
or business of corporations, each return
or form required to be made or prepared
by such corporation must be executed by
the recewver or trustee, as the case may
be, pursuant to an order or instructions
of the court, and be accompanied by a
copy of such order or insfructions.

(e) Signatures in case subsidiary has
left affiliated group. Since Form 1122
1s required even though, during the tax-
ahle year of the common parent corpo-
ration, the subsidiary (because of a dis-
solution or sale of stock, or otherwise)
has ceased to be a member of the affili-
ated group, it may be advisable for the
common parent to obtain the proper sig-
natures to the form prior to the time the
subsidiary ceases to be a member of the
group.

§1.1502-13 Change n afiliated
group during taxable year’—(a) Gen-
eral rule. Except as heremafter pro-
vided, a consolidated return must include
the 1ncome of the common parent corpo-
ration and of each subsidiary for the
entire taxable year of the affiliated group.

(b) Formation of afiiliated group after
beginning of year If an affiliated group
1s formed after the beginnming of the tax-
able year of the corporation which be-
comes the common parent corporation,
the consolidated return must include the
income of the common parent for its
entire taxable year (excluding any por-
tion of such year during which its -
come 15 mcluded in the consolidated
return of another affiliated group) and
the income of each subsidiary from the
time it became a member of the affiliated
group.

(¢) Complete termination of afiiliated
group prior to close of taxable year If
an afiiliated group 1s terminated prior to
the close of the taxable year of the group,
the consolidated return must include the
mcome of the common parent corpora-
tion for its entire taxable year (exclud-
g any portion of such year during

1This section has no bearing upon the
question whether a consolidated return may
or must be made, but relates only to the
effect of changes in the affiliated group
during the taxable year.
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whach its income 1s included in the con-
solidated refurn of another affiliated
group) and of each subsidiary for the
period prior to the termmnation. (See
paragraphs (¢) and (d) of § 1.1502-11 1n.
determimmmg whether the group has
terminated.)

(d) Addition to affiliated group of a
subsidiary durmng year If a corporation
becomes a member of the affiliated group
during the taxable year of the group,
the consolidated return must include its
mcome from the time when it became
a member of the group.

(e) Elimwnation from affiliated group
of a subsidiary during year If a subsidi-
ary ceases to be a member of the affili-
ated group during the taxable year of
the group, the consolidated return must
include its income for the period during
which it was a member of the group.

(f) Period of 30 days or less may be
disregarded. A subsidiary may at its op-
tion be considered as having been a
member of the affiliated group during the
entire taxable year of the group (or dur-
mg the entire period of the existence of
the subsidiary, whichever 1s shorter) if
the period during which it was not a
member of such group does not exceed
30 days. If a corporation has heen a
member of the affiliated group for a pe-
r10d of less than 31 days during the tax-
able year of the group, it may at its
option be considered as not having been
a member of the group during the tax-
able year. .An option under this para-
graph must be exercised at the time the
consolidated return is made.

(g) Separate returns for periods not
wmncluded n consolidated return. If a
corporation, during its taxable year (de-
termined without regard to the afilia~
tion) becomes a member of an afiliated
group, its income for the portion of such
taxable year not included in the con-
solidated return of such group must be
meluded 1 a separate return (or, if a
member of another affiliated group
which makes a consolidated return for
such period, then i1n such consolidated
return) If a corporation ceases to be a
member of the affiliated group during
the taxable year of the group, its 1ncome
for the period after the time when it
ceased to be a member of the group must
be included 1n a separate return (or, if it
becomes a member of another afiliated
group which makes a consolidated re-
turn for such period, then 1in such con-
solidated return)

(h) Time for making separate returns
for periwods not wmcluded mn consolidated
return. If a corporation, during its tax-
able year (determined without regard to
the affiliation) becomes a member of an
affiliated group, the separate return re-
qured for the portion of such taxable
year durmg which it was not a member
of the group must be made on or before
-the 15th day of the third month follow-
g the close of its taxable year (deter-
mined without regard to the affiliation)
For example, Corporation P reporting
its income on a calendar year basis, ac-
quires on January 1, 1954, all the stock
of Corporation S, which reports its in-
come on 2 fiscal year basis ending March
31, P and S elect to make a consoli-
dated return for the calendar year 1954.
‘The separate return of S for the taxable

period April 1, 1953, to Dz2cember 31,
1953, should be made on or before June
15, 1954,

§ 1.1502-14 Accounting period of an
afiiliated group. (a) The taxable year
of an affiliated group which makes a
consolidated return shall be the same as
the taxable year of the common parent
corporation; and, upon having elected
to file a consolidated return, each sub-
sidiary corporation shall, not later than
the close of the first consolidated taxable
year ending thereafter, adopt an annual
accounting period, fiscal year or calen~
dar year as the case may be, in con«
formity with that of the common parent.

(b) If a change of accounting period
is necessary in order to conform the
accounting periods of the common par«
ent and of its subsidiaries, Form 1128
shall be submitted at or before the
time of filing the consolidated return
for the taxable year in which the sub-
sidiary has first adopted the parent cor«
poration’s annual accounting period.

(c) With respect to computations for
years involved in the change to the con~
solidated basis, see § 1.1502-32.

§ 1.1502-15 ILaability for tax—(a)
Several liability of members of afiliated
group. Except as provided in paragraphs
(b) and (c¢) of this section, the common
parent corporation and each subsidiary,
a member of the affiliated group during
any part of a consolidated return perlod,
shall be severally liable for the tax (In«
cluding any deficlency in respect
thereof) computed as provided in
§ 1.1502-30, and for any addition to the
tax computed as provided in § 1.1502-49
for underpayment of estimated tax for
the consolidated return period.

(b) Lzability of a corporation in banlk-
ruptey or receivership. If, at the time of
filing a consolidated return, one or more,
but not all, of the members of the affiill=
ated group are in bankruptey under the
laws of the United States or in receiver-
ship 1n any court of the United States
or of any State, Territory, or the District
of Columbia, then the liability under
paragraph (a) of this section of each
such member of the group with respect
to the period covered by such return
shall not exceed such portion of the con~
solidated tax liability for such period
as the several corporations included in
the consolidated return may, subject to
the approval of the Commissioner, agree
upon, or, in the absence of such an
agreement, an amount equal to its liabll«
ity for such year computed as if a sepa«
rate return had been filed.

(e) Liability of subsidiary after witl-
drawal. If a subsidiary has ceased to be
a member of the affiliated group, its
liability under paragraph (a) of this scc-
tion shall remain unchanged, excepb
that if such cessation occurred prior to
the date upon which any deficiency is as-~
sessed and resulted from a bona fide
sale of stock for fair value, the Commis-
sioner may, if he believes that the as-
sessment or collection of the balance
of the deficiency will not be jeopardized,
make assessment and collection of such
defictency from such former subsidiary
m an amount not exceeding the portion
thereof allocable to it upon the bases
of income used in the computations, re«
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spectively, of the normal tax, the surtax,
and any other tax mmposed by chapter
1 of subtitle A included in such defi-
ciency..

(@) Effect of wntercompany agree-
ments. Any agreement entered into by
one or more members of the affiliated

-group with any other members of such
group or with any other person shall in
no case have the effect of reducing the
liability perscribed under this section.

(e) Liability of transferee mnot af-
fected. This section shall not be con-
sidered as extingmishing or dimmmishing
any liability, at law or in equity, of a
transferee of property of a taxpayer,
ineluding any liability under any provi-
sion of law, State or Federal, relating
to liabilities pursuant to corporate dis-
solution or transfer or distribution of
assets, whether or not 1n connection with
a merger or consolidation.

§1.1502-16 Common parent corpora-
tion agent for subsidiaries—(a) Scope
of agency of common parent corpora-
tion. Except as provided in paragraphs
(b) and (¢) of this section—The com-
mon parent corporation shall be for all
purposes (other than the making of the
subsidiary consent requured by § 1.1502—
12 (b)) 1n respect of the tax for the
taxable year for which a consolidated
return 1s made or is requred, the sole
agent, duly authorized to act in its own
name m all matters relating to such tax,
for each corporation which durmg any
part of such year was a member of the

-- affiliated group. The corporations,
other than the common parent, shall not
have authority to act for or to represent
themselves m any such matter. For
example, all correspondence will be car-
ried on directly with the common
parent; notices of deficiencies will be
mailed only to the common parent, and
the mailing to the common parent shall
be considered as a mailing to each such
corporation; notice and demand for pay-
ment of taxes will be given only to the
common parent, and such notice and
demand shall be considered as a notice
and demand to each such corporation;
the common parent will file petitions
and conduct proceedings before The Tax
Court of the United States, and any
such petition shall be considered as
having also been filed by each such cor-
poration; the commdn parent will file
claims for refund or credit; refunds will
be made directly to and in the name of
the common parent and will discharge
any liability of the Government in re-
spect thereof to any such corporation;
and the common parent 1n its name will
gwve waivers, give bonds, and execute
closing agreements, offers in compro-
mise, and all other documents, and any
waiver or bond so given, or agreement,
offer in compromise, or any other docu-
ment so executed, shall be considered as
having also been given or executed by
each such corporation. Notwithstand-
mg the provisions of this paragraph,
however,. any notice of deficiency, mn
respect of the tax for a consolidated
return period, will name each corpora-
tion which was a member of the affili-
ated group during any part of such pe-
riod, and any assessment (whether of
the original tax or of a deficiency) will
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be made in the name of each such cor-
poration (but a failure to include the
name of any such corporation will not
affect the validity of the notice of de-
ficiency or the assessment as to the other
corporations) any notice and demand
for payment will name each corporation
which was o member of the affiliated
group during any part of such peried
(but a failure to include the name of any
such corporation will not affect the
validity of the notice and demand as to
the other corporations) and any levy
(or warrant or notice in respect thereof),
any notice of a lien, or any other pro-
ceeding to collect the amount of any
assessment, after the assessment has
been made, will name the corporation
from which such collection is to be
made. The provisions of this paragraph
shall apply whether or not a consoli-
dated return is made for any subse-
quent year, and whether or not one or
more subsidiaries have become or have
ceased to be members of the group at
any time. Notwithstanding the provi-
sions of this paragraph, the Commis-
sioner may, if he deems it advisable, deal
directly with any member of the group
1 respect of its liability, in which event
such member shall have full authority
to act for itself.

(b) Effect of withdrawal of subsidiary.
For the purpose of the assertion, assess-
ment, and collection of any deflciency,
and of a credit or refund of any amount
paid by a former subsidiary as a deficl-
ency determined under § 1.1502-15 (c¢),
but for no other purpose, the anency of
the common parent corporation in re-
spect of any subsidiary which has ceased
to be a member of the afilliated group
shall be terminated upon the expiration
of 30 days (or prior thereto if the Com-
massioner consents) from the date upon
which such subsidiary files written
notice with the Commissioner that it has
ceased to be a member of the afiliated
group and that it is terminating such
agency. For example, if a subsidiary
has ceased to be a member of the group
(and if the 30-day pericd has expired)
prior to the mailing of a notice of de-
ficiency to the common parent, a sepa-
rate notice of deficiency will be maifled
1n due course to the subsidiary in respect
of its deficiency if it becomes necessary
to enforce its liability.

(c) Effect of dissolution of common
parent corporation. If the common
parent corporation contemplates dissolu-
tion, or 1s about to be discolved, or if for
any other reason its existence is about to
terminate, it shall forthwith notify the
Commussioner of such fact and designate,
subject to the approval of the Commis-
sioner, another member of the afiiliated
group to act as agent in its place to the
same extent and subject to the same con-
ditions and limitations as are applicable
to the common parent. If the notice
thus required is not given by the com-
mon parent, the remaining members of
the group may, subject to the approval
of the Commissioner, designate another
member of the group to act as such
agent, and notice of such designation
shall be given to the Commissioner.
Until a notice in writing designating o
new agent has been received by the Com-
missioner, any notice of deficiency or
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other communication mailed to the com«
mon parent shall be considered as having
been properly mailed to the agent of the
group; or, if the Commissioner has rea-
son to believe that the existence of the
common parent has terminated, he may,
if he deems it advisable, deal direcily
with any member of the group in respect
of its Hability.

§1.1502-17 Wawers—(a) Effect of
walver given by common parent corpo-
ration. Any consent given by the com-
mon parent corporation (or by an agent
In accordance with paragraph (c) of
8 1.1502-16) extending the time within
which an assessment may be made or
levy or proceeding in court begun,
in respect of the tax for a consolidated
return period, shall be applicable (1) to
each corporation which was a member
of the afilliated group durinz any part
of such pericd (whether or nof any such
corporation has ceased to be a member
of the group) and (2) to each corpora-
tion the income of which was included
in the consolidated return, or which filed
Form 1122, for such period, even though
it iIs subsequently determmed that such
corporation was not a member of the
group.

(b) Acceplance of wawvers from com=-
mon parent corporation and alleged sub-
stdiary. Inno case will a separate waiver
be accepted from a corporation the in-
come of which was included in thie con-
solidated return (for example, a corpo-
ration which the Commissioner deter-
mines was not a member of the affiliated
group) or which filed Form 1122, unless
o walver Is also obtained from the com-
mon parent, or unless the Commiassioner
is dealing directly with such corporation
to enforce its lability.

§1.1502-18 Failure to comply with
regulations—(a) Exclusion of a subs:di-
ary from consolidated return. If there
has been a failure to include 1n the con-
solldated return the income of any sub-
sidiary, or a failure to file any of the
forms required by these rezulations, no-
tice thereof shall be given the common
parent corporation by the Commissioner,
and the tax liability of each member of
the afiiliated group shall be determned
on the basis of separate returns unless
such income is included or such forms
are filed within the period prescribed mn
such notice, or any extension thereof, or
unless under § 1.1502-11 a consolidated
return is required for such year.

(b) Common paerent corporation -
correctly designated mn consolidated re-
turn. If a consolidated return includes
a corporation as the common parent
and such corporation was not (under
the provisions of section 1502), the com-
mon parent, the tax liabilify of each
corporation included in the return will
be computed in-the same manner as if
separate refurns had been made, unless,
upon application, the Commissioner ap-
proves the making of a consolidated re-
turn, or unless under § 1.1502-11 a con-
solidated return is required for such
year.

(c) Inclusion of one or more subsidi-
aries not members of affiliated group. If
a consolidated return mcludes a corpo-
ration as a subsidiary and such corpora-
tion was not a member of the affiliated
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group during the consolidated return
period, the tax liability of such corpora-
tion will be determaned upon the basis of
8 separate return (but see paragraph (a)
of this section) and the consolidated
return shall be considered as including
only the corporations which were mem-
bers of the group during such period. If
the consolidated return includes two or
more corporations which are not mem-
bers of the group but which constitute a
separate affiliated group, the tax liability
of the corporations constituting the sep-
arate group will be computed in the same
manner as if separate returns had been
made by such corporations, unless the
Commuissioner, upon application, ap-
proves the making of a consolidated re-
turn for the separate group, or unless
under § 1.1502-11 a consolidated return
15 required for the separate group.

(d) Effect of authorization and con-
sent filed pursuant to notice. If Form
1122 is filed by any corporation, pursu-
ant to a notice under paragraph (a)
of this section, such corporation shall ke
considered for all purposes as having
joined 1n the making of the consolidated
return.

(e) Allocation of payments mn the
event of change by one or more corpo-
rations to separate returns. In any case
in which amounts have been gssessed
and paid upon the basis of a consol-
idated return and the tax liability of
one or more of the corporations included
in the consolidated return 1s to be com-
puted in the same manner as if sep-
arate returns had been made, the
amounts so paid shall be allocated be-
tween the affiliated group composed of
the corporations properly mcluded mn
the consolidated return and each of the
corporations the tax liability of which
1s to be computed on a separate basis,
in such manner as the corporations m-
cluded 1n the consolidated return may,
subject to the approval of the Commis-
swoner, agree upon, or, 1n the absence
of an agreement, upon the bases used
in the respective computations of the
normal tax, the surtax and any other
tax imposed by chapter 1 of subtitle A,
as shown upon the consolidated return.

§ 1.1502-19 Tenlative carryback ad-
justments—(a) Groups with constant
membership; consolidated returns only.
In the case of an affiliated group the
membership of which remains un-
changed and for which consolidated re-
turns are made or are required for the
taxable years involved, any statement
filed under section 6164 of the Code with
respect to an expected carryback and
any application for a tentative carry-
back adjustment filed under section 6411
shall be filed by the common parent cor-
poration and shall disclose all material
facts and circumstances relating to the
group as a whole. Such statement or
application shall be filed on the appro-
priate form prescribed for such purpose,
Form 1138 or Form 1139, as the case may
be. Any refunds allowable under any
such application will be made directly
ty and 1n the name of the common par-
ent. The making of any such refund will
discharge any liability of the Govern-
ment in respect thereof to the several
affiliated corporations. The common
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parent corporation and its several sub-
sidiaries shall be severally liable for any
amounts assessed pursuant to section
6213 (b) (2) together with any interest
or penalty assessed 1n connection there-
with.

(b) Groups with changing member-
ship; cases mnvolving a separate refurn
period. (1) The membership of an
affiliated group may change during a
taxable year for which a net operating
loss arises, or 1n the preceding taxable
year affected by such net loss. Or an
affiliated group making a consolidated
return for the year of such net loss may
have made separate returns for the pre-
ceding year- or a group making separate
returns for the year of the net loss may
have made a consolidated return for the
preceding year. In any such case, the
statement provided for in section 6164
of the Code and the application for the
tentative carryback adjustment provided
for in section 6411 shall be g jomnt state-
ment or application concurred in and
executed by each corporation which was
a member of the group at any time
during either of the taxable years in-
volved m the deferment or adjustment
sought. The time for the payment of
taxes shall be extended under section
-6164 and the adjustment provided for
in section 6411 shall be made only 1
accordance with an agreement of the
several corporations involved to be made
a part of such statement or application.
Any refund allowable under any such
application with respect to a consoli-
dated return period will be made directly
to and 1n the name of the common par-
ent corporation, and the making of any
such refund will discharge any liability
of the Government in respect thereof to
the several affiliated corporations. The
common parent corporation and its sev-
eral subsidiaries shall be severally liable
for any amounts assessed pursuant to
section 6213 (b) (2) together with any
interest or penalty assessed in connec-
tion therewith.

(2) In the absence of an agreement
between the several corporations, or in
the event of therr failure to set forth the
provisions of such an agreement as a
part of their statement or application, no
extension of time for the payment of
any tax under the provisions of section
6164 shall be granted, and no tentative
adjustment shall be made under section
6411,

(3) Notwithstanding any agreement
between the several affiliated corpora-
tions, no tentative adjustment shall be
made with respect to either a consoli-
dated or a separate return period in
disregard of the several liability of the
several corporations with respect to any
taxable year for which a consolidated
return was made or was required.

COMPUTATION OF TAX, RECOGNITION OF GAIN
OR LOSS, AND BASIS

§ 1.1502-30 Computation of tax—(a)
General rule. In the case of an affili-
ated group which makes, or 1s required
to make, a consolidated return for any
taxable year, the tax liability of each
corporation for the period during such
year that it was a member of such group
shall be computed, subject to the pro-

visions of paragraph (b), upon the con-
solidated taxable income and the con-
solidated taxable income plus the aggre-
gate of the deductions of the several
affiliated corporations allowable under
section 242, or, in the case of the taxes
mmposed by section 531, section 541 (ex-
cept as provided in paragraph (b) (4)
of this section), and section 802, upon
the consolidated accumulated taxable
mcome, the consolidated undistributed
personal holding company income, the
consolidated life insurance company
taxable income, the consolidated life in-
surance company taxable income plus
the aggregate of the deductions of the
several affiliated corporations allowable
under section 242, or the consolidated
1954 life mmsurance company taxable in-
come, as the case may be, determined in
each case in accordance with the regu«
lations under section 1502, In the case
of an affiliated group realizing long-
term capital gains and computing its tax
under the alternative tax provisions of
section 1201, the tax shall be computed
with reference to the consolidated tax-
able income, and the excess of the con-
solidated net long-term capital gain over
the consolidated net short-term capital
loss. The tax imposed under section 11
(¢) or section 831 shall be increased for
any taxable year for which an affilinted
group makes or is required to make @
consolidated return by 2 percent of tho
consolidated taxable income (computec
without regard to the deduction, if any,
provided in section 242 for partially tax-
exempt interest)

(b) Special rules. 'The general rulo
prescribed 1n paragraph (o) of this sec«
tion 1s subject to the following special
rules:

(1) In the case of Western Hemi-
sphere trade corporations and regulated
public utilities, If the affiliated group
filing a consolidated return includes &
Western Hemusphere trade corporation,
as defined in section 921, or a regulated
public utility as defined in section 1503
and §1.1502-2 (g), the increase of 2
percent provided mn section 1503 (a) in
the corporation surtax rate shall be ap-
plied only on that portion of the cone
solidated taxable income attributable to
the members of the group other than the
Western Hemisphere trade corporation
or the regulated public utility without
any mcerease with respect to any partially
tax-exempt interest of such Western
Hemisphere trade corporation or such
regulated public utility.

(2) In case of mutual savings banks
conducting life insurance dbusiness. If
the parent corporation of an affillated
group is a mutual savings bank which, if
a separate return were filed, would be
subject to the alternative tax of section
594 (a) (relating to a mutual savings
bank conducting a life insurance busi-
ness) the provisions of section 594 (a)
shall apply to such group and the alter«
native tax of such group under section
594 (a) shall be computed with reference
to the consolidated taxable income of the
group attributable to such parent corpo-
ration determined without regard to any
items of gross income or deductions
properly allocable to the business of the
life mnsurance department, and with ref-
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erence to the income of such life msur-
ance department deternmned under the
provisions of section 594 (a) (2) and
§ 1.1502-31 (b)

(3) Changes 1 methods of account-
mg. In any case i which a member
of the affiliated group changes its
method of accounting, if the year of the
change 15 a year for which a consoli-
dated return 1s filed (or is required to
be filed) and if the requrements of
section 481 (b) are met, then the tax
under chapter 1 attributable to the mn-
crease m consolidated taxable imcome
required by § 1.1502—44 (c¢) shall not be
greater than the tax under chapter 1
(or the corresponding provisions of
prior law) which would result if the
provisions of section 481 (b) were applied
to the corporation required fo make the
change 1n accounting method, but with
the taxes for any year determined on
the basis of the regulations under sec-
tion 1502 (or prior consolidated returns
regulations) if the income of such cor-
poration was included 1n a consolidated
return for such year, or on the basis
of a separate return, if the income of
such corporation was reported 1n a sep-
arate return for such year.

(4) Personal holding companies. In
the case of an affiliated group which
makes or s requured to make a consoli-
dated return for any taxable year, the
tax liability of each corporation for the
period during such year that it was a
member of such group.shall not be com-
puted in the case of the tax imposed by
section 541 upon the consolidated un-
distributed personal holding company
mcome if—

(1) The affiliated group 1s an meli-
gible affiliated group as defined 1n section
542 (b (D

(i) The affiliated group ncludes as
a member (including the common parent
corporation) an excluded corporation
within the meaning of section 542 (c¢)

(iii) The consolidated personal hold-
mg company mcome 15 less than 80 per-
cent of the consolidated section 542
£ross mcome, or

(iv) A% no time during the last half
of the taxable year more than 50 percent
1n value of the outstanding stock of the
parent corporation was owned directly
or 1ndirectly by or for not more than §
mdividuals within the meaning of sec-
tion 542 (a) (2)

If the tax liability of each corporation
under section 541 1s not computed upon
the consolidated undistributed personal
hoelding company income solely by reason
of the application of (iii) or (iv) of this
subparagraph (or both) no member of
the affiliated group shall be subject to the
tax under section 541 for such year or
part thereof that it was a member of the
affiliated group. If the tax liability of
each corporation under section 541 1s
not computed upon the consolidated un-
distributed personal holding company
mcome by reason of the application of
(i) or (i) of this subparagraph (whether
or not (iii) or (iv) of this subparagraph,
or both, are applicable) then such liabil-
ity shall be computed by reference to the
tax liability of the several members of
the affiliated group which are personal
holding companies within the meamng
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of section 542 (a) in the same manner
as if such corporations had filed separate
returns except that § 1.1502-31 (b) (1)
(i) shall be applicable (except with re-
spect to dividends received from other
members of the group) in the computa-
tion of gross income, personal holding
company income, and undistributed per-
sonal holding company income, and sec-
tion 562 (d) shall be applicable in the
computation of dividends paid.

§ 1.1502-31 Bases of tax computation.
In the case of an affilinted group of cor-
porations which makes, or is required to
make a consolidated return for any tax-
able year, and except as otherwise pro-
vided in the regulations under section
1502, the tax liability determined under
§ 1.1502-30 shall be determined subject
to the definitions and rules of computa-
tion set forth in paragraphs (a) and (b)
of this section.

(a) Definitions — (1) Consolidated
tazable mcome. The consolidated tax-
able income shall be the combined tax-
able income of the several affiliated cor-
porations—

(i) Minus the sum of—

(a) Any consolidated net operating
loss deduction,

(b) Any consolidated section 1231 net
loss, relating to net losses from involun-
tary conversions and from sales or ex-
changes of property subject to the provi-
sions of section 1231,

(¢) Any consolidated charitable con-
tribution deduction, but not in excess
of 5 percent of the consolidated taxable
mcome computed without regard to such
consolidated charitable contribution de-
duction, any deductions under Part VIIT
(except section 248) of subchapter B,
any consolidated net operating loss
carry-backs, and any deduction under
section 922 (special deduction for West-
ern Hemusphere trade corporations),

(d) Any consolidated dividends re-
cewved deduction.

(e) Any consolidated cection 922 de-
duction,

(f) Any consolidated section 175 de-
duction, but not in excess of 25 percent
of the consolidated section 175 gross in-
come, and

(g) Any consolidated section 247 de-
duction,

(ii) Plus any consolidated net capital
gain, or

(iii) Minus, in the case of an affiliated
group including as members one or more
corporations subject to the tax imposed
by section 831, the combined additional
capital loss deductions of such corpora-
tions authorzed by section 832 (¢) (5)
(but 1In an amount not in excess of the
consolidated net capital loss)

(2) Consolidated net operating 1loss
deduction. ‘The consolidated net op-
erating loss deduction shall be an amount
equal to the aggrezate of the consoli-
dated net operating loss carry-overs and
of the consolidated net operating loss
carry-backs to the taxable year.

(3) Consolidated net operating loss
carry-overs. The consolidated net op-
erating loss carry-overs to the taxable
year shall consist of

(i) The consolidated net operating
Josses, if any, for the five preceding tax-
able years (not including as a fifth pre-
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ceding taxable year any taxable year be-
ginninz prior to 1930, unless such
preceding taxable year bezan in 1949 and.
ended in 1950, and unless all members
of the group for such preceding taxable
year commenced business in 1949; and
in such case the amount of the consoli-
dated net operating loss for such fifth
year shall not be treated as a carry-over
except to the extent that such consoli-
dated net operating loss is allocable to
1950) to the extent that the consolidated
net operating loss for any such preceding
taxable year was not attributable fo a
corporation making a separate retwrn
or joinine in a consolidated return filed
by another affiliated group for the tax-
able year and was not ahsorbed as a
carry-over or carry-back for preceding
or Intervening taxable years.

and, with respect to a net operating loss
sustained by a corporation in 2 taxable
year for which a separate return was
filed, or for which such corporation
joined in o consolldated return filed by
another afiiliated group, but subject to
the lmifatfons prescribed in paragraph
(b) (3) of this section—

(il) The amount of the net operating
losses, if any, of such corporation for the
five preceding taxable years (not includ-
ing as a fifth preceding taxable year
any taxable year beginning prior to 1950
unless such preceding taxable year he-
gan in 1949 and ended 1n 1950, and un-
Iess such corporation commenced busi-
ness in 1949) to the extent that the net
operating loss for any such precedinz
taxable year was not absorbed as a
carryover or carryback for preceding
or intervening taxable years.

See, however, paragraph (b} (21) of
this section in any case in which 2 mem-
ber of the group is an acqunng cor-
poration in a transaction described
section 381 (a) or any member of the
group Is subject to the limitations pro-
vided in section 382.

(4) Consolidated mnet operating loss
carrybacl;s. ‘The consolidated net oper-
ating loss carrybacks to the taxable
year shall consist of—

(1) The amount of the consolidated
net operating loss, if any, for the first
succeeding taxable year (to the extent
nof; attributable to o corporation making
a separate return or joining in a consoli~
dated return filed by another affiliated
group for the taxable year) reduced
to the exfent absorbed as a carry-
back, consolidated or separate, as the
case may be, for the first precedinz fax-
able year;

(i) The amount of the consolidated
net operating loss, if any, for the second
succeeding taxable year fo fthe extenf
not attributable to those corporations
making ceparate returns in the taxable
year;
and, with respect to a net operating loss
sustained by a corporation which, for
either of the two succeeding taxable
years, files a separate return or jomns 1in
a consolidated return filed by another
afliliated group, but subject to the limi-
tations prescribed in paragraph (b) (3),
of this section,

(ili) The amount of the net operating
Ioss, if any, sustained by such corpora-
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tion for the first succeeding taxable year
reduced to the extent absorbed by such
corporation for the first preceding tax-
able year or, if the imncome of such cor-
poration 1s imncluded 1n the consolidated
return for the first preceding taxable
year, reduced to the extent absorbed by
such consolidated return; and ~

(iv) The amount of the net operating
loss, if any, sustained by such corpora-
tion for the second succeeding taxable
year.

See, however, paragraph (b) (21) of this
section 1n any case in which a member
of the group is an acquring corporation
n g transaction described 1n section 381
(a) or any member of the group 1s sub-~
ject to the limitations provided in
section 382.

(6) Consolidated net operaling loss.
The consolidated net operating Iloss

shall be an amount equal to the excess

of the sum of—

(i) The combined net operating losses
of the several affiliated corporations
having net operating losses,

(ii) The consolidated section 175
deduction,

(iii) The consolidated section 1231
net loss, and

(iv) The aggregate of the deductions
of the several affiliated corporations
under sections 243, 244, and 245 (com-
puted without regard to the limitation
contained 1n section 246 (b)) and under
section 247 (computed without regard
to the limitation of (a) (1) (B) of such
section),

over the sum of—

(v) The combined taxable income of
the several affiliated corporations having
taxable income, computed without re-
gard to any deductions under section 242
(relating to partially tax-exempt in-
terest), and

(vi) The consolidated net capital gain.

(6) Consolidated section 1231 net loss.
The consolidated section 1231 net loss
shall be the excess of the aggregate of
the recognized losses of the character
described 1n section 1231 sustained by the
several affiliated corporations over the
aggregate of the recogmzed gains of the
character described 1n section 1231 real-
ized by the several affiliated corporations.

(1) Consolidated charitable contribu-
tion deduction. The consolidated chari-
table contribution deduction shall be the
aggregate of the amount of the deduc-~
tions of the several affiliated corpora-
tions allowable under section 170 for the
taxable year (determined without regard
to the 5 percent limitation of section 170
(b) (2)) and an amount equal to the ag-
gregate of the consolidated charitable
contribution carry-overs to the taxable
year.

(8) Comsolidated charitable contri-
bution carry-overs. The consolidated
charitable contribution carry-overs to
the taxable year shall consist of—

(i) The excess, if any, of the amount
of the consolidated charitable contribu-
tion deduction (computed without re-
gard to any charitable contribution
carry-overs) for the two preceding tax-
able years over the limitation of sub-
paragraph (1) (i) (e) of this paragraph
for such years to the extent that the
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consolidated charitable contribution de-
duction for any such preceding taxable
year was not attributable to a corpora-
tion making a separate return, or join-
ing 1n a consolidated return filed by an-
other affiliated group, for the taxable
year and was not absorbed as a carry-
over by the consolidated or separate net;
mcome or taxable income for the sepa-
rate net mcome or taxable mcome for
the intervemng taxable year

and, with respect to any excess of
charitable contributions over the ap-
plicable 5 percent limitation of a cor-
poration-in a taxable year for which a
separate return was filed or for which
such corporation jommed in a consoli-
dated return filed by another affiliated
group—

(ii) The amount of such excesses of
such corporation for the two preceding
taxable years to the extent that such
excess for the second preceding taxable
year was not absorbed as a carry-over by
consolidated or separate net income or
taxable income for the first preceding
taxable year.

(9) Consolidated net capital gain.
The consolidated net capital gain shall
be the excess of the sum of—

(i) The aggregate of the capital gains
of the several affiliated corporations, and

(ii) The consolidated section 1231 net
gain, over the sum of—

(iii) The aggregate of the capital
losses of such corporations, and

(iv) The aggregate of the consolidated
net capital loss carry-overs to the tax-
able year.

(10) Consolidated section 1231 net
gain. The consolidated section 1231 net
gain shall be the excess of the aggregate
of the recogmzed gains of the character
described mn section 1231 realized by the
several affiliated corporations over the
aggregate of the recognized losses of the
character described in section 1231 sus-
tamed by the several affiliated corpora-
tions.

(11) Consolidated mnet capital loss
carry-over 'The consolidated net capi-
tal loss carry-overs to the taxable year
shall consist of—

(i) The consolidated net capital losses,
if any, for the 5 preceding taxable years
to the extent that such losses were not
attributable to a corporation making g
separate return, or joiming in a consolix~
dated return filed by another affiliated
group, for the taxable year, and were not
absorbed by net capital gains for mter-
venng taxable years purSuant to the
provisions of section 1212 or correspond-
g provisions of prior law, consolidated
or separate, as the case may be,

and, with respect to net capital losses
sustained by a corporation for taxable
years for which separate returns were
filed, or for which such corporation
joined 1n a consolidated return filed by
another affiliated group—

(ii) The net capital losses, if any, sus-
tained by such corporation for its 5 pre-
ceding taxable years to the extent that
such losses were not absorbed by the net
capital gains of such corporation (or, if
the income of such corporation was in-
cluded 1n a consolidated return, by the
consolidated net capital gam) for inter-

vening taxable years pursuant to the
provisions of section 1212 or correspontl-
g provisions of prior law.

(12) Consolidated mnet capital loss.
The consolidated net capital loss shall
be the excess of the aggregate of the
capital losses of the several afliliatod
corporations over the sum of—

(1) The aggregate of the capital gains
of such corporations, and

gli) The consolidated section 1231 net
gaim,

reduced, in the case of an affiliated
group including as members one or
more corporations subject to the tax
mmposed by section 831, but only for the
purpose of net capital loss carry-over
computations, by whichever of the fol«
lowing amounts is the lesser,

(iii) The combined additional capital
loss deductions of such corporations au-
thorized by section 832 (¢) (6) or

(iv) The consolidated taxable income
computed without regard to capital
gams and losses and without regard to
any deduction for partially tax exempt

‘interest provided by section 242.

(13) Consolidated dividends received
deduction. The consolidated dividends
received deduction shall be the aggro-

‘gate of the deductions of the several

affiliated corporations allowable under
sections 243, 244, and 245 (computed
without regard to the limitation of sec-
tion 246 (b)) but in an amount not
greater than 85 percent of the congoli-
dated taxable income computed without
regard to the consolidated net operating
loss deduction, the consolidated section
247 deduction, and without regard to any
consolidated dividends received deduc-
tion. The limitation of the provious
sentence shall not apply for any taxable
year for which there is a consolidated
net operating loss.

(14) Consolidated section 247 dedtic-
tion. The consolidated section 247 de-
duction, relating to dividends pald by
public utilities on preferred stock, shall
be an amount computed as follows:

(1) Pirst, determine the amount which
is the lesser of—

(a) The aggregate of the dividends
pard by members of the afiliated group
which are public utilities within the
meaning of section 247 (b) (1) on pre-
ferred stock within the meaning of sec-
tion 247 (b) (2), or

(b) The portion of the consolidated
taxable income for the taxable year at-
tributable to such members computed
without regard to the consolidated sec«
tion 247 deduction.

(ii) Then multiply the amount dotor«
mined under subdivision (i) of this sub«
paragraph by the fraction specified in
section 247 (a) (2)

(15) Consolidated section 922 deditc-
tion. 'The consolidated section 922 doe«
duction, relating to Western Hemisphoto
trade corporations, shall be that portion
of the consolidated taxable income at-
tributable to those members of the affili-
ated group which are Western Hemi-
sphere trade corporations (computed
without regard to the consolidated scow
tion 922 deduction) multiplied by the
fraction specified in section 922 (2)

(16) Consolidated net long-term cap=
ital gawn. The consolidated net long-
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terme capifal gam shall be the excess of
the sum of—

(i) The aggregate of the long-term
capital gains of the several affiliated coxr-
porations, and

(ii) The consolidated section 1231 net
gaimn,

over

(iii) The aggregate of the long-term
capital losses of such corporations.

(A7) Consolidated net short-term cap-
ital loss. 'The consolidated net short-
term capital loss shall be the sum of—

(i) The aggregate of the short-term
capital losses of the several affiliated
cprporations, and

(ii) The consolidated net capital loss
CarTyovers,

mnus

(iii) The agsregate of the short-term
capital gains of such corporations.

(18) Consolidated accumulated tax-
__ able mncome. ‘The consolidated accumu-
lated taxable mncome shall be the con-~
solidated taxable income computed with-
out regard to any capital loss carry-over,
without regard to any charitable con-
tribution deduction under section 170,
without regard to any net operating loss
deduction, and without regard to any
deduction under part VIII (except sec-
tion 248) of subchapter B of chapter 1,
mnus-the sum of—

(i) The combined Federal income
and excess profits taxes (other than the
excess profits tax imposed by subchapter
E of chapter 2 of the Internal Revenue
Code of 1939, for taxable years begin-
ning after December 31, 1940) and -~
come, war-profits and excess-profits
taxes of foreign countries and posses-
sions of the United States (to the extent
not allowable as a deduction under sec-
tion 164 (b) (6)) accrued during the
taxable year by the several affiliated
corporations, but not including the ac-
cumulated earnings tax imposed by sec-
tion 531, the personal holding company
tax imposed by section 541, or the taxes
mmposed by corresponding sections of
a prior ncome tax law.

(i) The consolidated charitable con-
tribution deduction computed without
regard to the limitation in-section 170
() () except that there shall not be
included 1n the consolidated charitable
contribution ecarry-over any amount
which has previously been used m the
determination of consolidated accumu-
Jated taxable income or separate accu-
mulated taxable mcome.

(iii) ‘The excess of the sum of the cap-
ital losses of the several affiliated corpo-
raticns (computed without regard to any
capital loss carry-over) over the sum of
the capital gains of such corporations,

(iv) The excess of the consolidated
net- long-term capital gamn over the
consolidated net short-term capital loss
(computed without regard to any capital
Joss carry-over) minus the taxes imposed
by subtitle A attributable to such excess.

(v) In the case of an affiliated group
iccluding one or more holding company
affiliates of a bank, as defined n section
2 of the Banking Act of 1933, the con-
solidated section 601 deduction, relating
to earmings or profits devoted to the ac-
quisition of readily marketable assets,
other than bank stock.

No. 169—3

e

FEDERAL REGISTER

(vi) The consolidated accumulated
earmings credif, and

(vil) The consolidated section 561
dividends paid deduction.

(19) Consolidated accumulated earn-
angs credit. The consolidated accumu-
lated earnings credit shall be—

() In the case of an afiiliated group
which is not a mere holding or invest-
ment group, an amount equal to such
part of the aggregate of the earnings
and profits for the taxable year of the
several members of the group as are re-
tamed for the reasonable needs of the
busmness of the group, minus the deduc-
tion allowed by subparagraph (18) (v)
of this paragraph, but not less than the
amount (if any) by which $60,000 ex-
ceeds the aggregate of the accumulated
earmngs and profits of the several mem-
bers of the group at the close of the pre-
ceding taxable year, or

(ii) In the case of an affiliated proup
which is a mere holding or investment
group, the amount (if any) by which
360,000 exceeds the ageregate of the
accumulated earnings and profits of the
several members of the group at the
close of the preceding taxable year.

For the purpose of (i) of this subpara-
graph, the amount of the earnings and
profits for the taxable year of the sev-
eral members of the group which are
retamned is the amount by which the
aggregate of the earnings and profits
of the several members of the group for
the taxable year exceed the consolidated
section 561 dividends paid deduction for
such year. For the purpose of the pre-
ceding sentence and (if) of this sub-
paragraph, the accumulated earnings
and profits of the several members of
the group at the close of the preceding
taxable year shall be reduced by the
dividends paid to other than members
of the group under section 563 (2) (re-
lating to dividends paid after the close
of the taxable year) which are con-
sidered as paid durmng such taxable year.

(20) Consolidated section 561 divi-.
dend paid deduction. The consolidated
section 561 dividends pald deduction
shall be the sum of—

(i) The aggregate of the deductions
allowable to the several members of the
group with respect to dividends under
section 561 (a) (1) and (2) determined
without regard to any deductions at-
tributable to payments made or consid-
ered to be made of dividends to other
members of the group, and

(i) In case the affiliated group is
subject to tax on its consolidated un-
distributed personal holding company
income, the consolidated dividend carry-
over.

(21) Consolidated section 542 gross in-
come. The consolidated section 542
gross income shall be the combined gross
immcome of the several members of the
affiliated group computed without re-
gard to any gross income from other
members of the group and by including
only the excess of the gains of the several
members of the group over the losses of
the several members of the group from
transactions in stocks or securities as de-
scribed in section 543 (a) (2) and by
including only the excess of the gains of
the several members of the group over
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the losses of the several members of the
group with respect to commodity trans~
actions as described in section 543 (2)
(3).

(22) Consolidated personal holding
compeny income. The consolidated per-
sonal holding company income shall be
that part of the consolidated section 542
gross income from the sources deseribed
in section 543.

(23) Consolidated undistribuled per-
sonal holding company ncome. The
consolidated undistributed personal
holding company income shall be the
consolidated taxable income computed
without regard to any deductions under
part VIII (except section 248) of sub-
chapter B of chapter 1, without rezard to
any charitable contribution deduction
under section 170, without rezard to any
net operating 10ss deduction, and without
regard to deductions disallowed by sec-
tion 545 (b) (8) minus the sum of—

(i) The combined Federal income and
excess profits taxes (other than the
excess-profits tax imposed by subchapier
E of chapter 2 of the Internal Revenue
Code of 1939 for taxable years bezinning
after Deczamber 31, 1940) and income,
war-profits and excess-profits taxes of
foreign countries and possessions of the
United States (to the extent not allow-
able as a deduction under section 164 (b)
(6)) accrued during the taxable year by
the several affiliated corporations but not
including the accumulated earmings tax
imposed by section 531, the personal
holding company tax imposed by section
541, or the taxes imposed by correspond-
ing sections of a prior income tax law;

(1i) In lieu of the deduction provided
by subparagraph (1) () (ec) of thus par-
agraph, the consolidated charitable con-
tribution deduction limited as pravided
in section 170 (b) (1) (A) and (B) ex-
cept that the 10 and 20 percent limita-
tions therein shall be applied with re-
spect to the consolidated adjusted gross
income; and excepf that there shall not
be included in the consolidated charita-
ble contribution carry-over any amount
which has been previously used m the
determination of consolidated undis-
tributed personal holding company in-
come or separate undistributed personal
holding company income.

(iii) The amount of the consolidated
net operating loss for the preceding tax-
able year to the extent not attributable
to corporations making a separate re-
turn, or joining in a consolidated refurm
filed by another affiliated group for the
taxable year, and, with respsct fo a
corporation which filed a separate re-
turn or joined in a consolidated refurn
filed by another afiilliated group for the
preceding taxable year, the net operat-
ing loss of such corporation for such
preceding taxable year, but not 1n excess
of the portion of the consolidated per-
sonal holding company income attrib-
utable to such corporation for the
taxable year.

(iv) The excezs of the consolidated
net long-term capital gain for the taz-
able year over the consolidated neb
short-term capital loss for such year
minus the taxes imposed by subtitle A
attributable to such excess;

(v) The aggregate amount subject to
the provisions of section 545 (b) ()
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used or wrrevocably set aside by the sev-
eral affiliated corporations to pay or re-
tire indebtedness incurred prior to Janu-
ary 1, 1934, not including such portion
of any such indebtedness as was owned
on January 1, 1934, or at any time there-
after, directly or indirectly by another
member of the group-

(vi) The sum of the amounts deduct-
ible by the several members of the affil-
1ated group allowable under section 545
(b) (9) but there shall be added to the
consolidated taxable income any amount
required to be included 1n taxable income
under such section;

(vii) The consolidated section 561
dividends paid deduction, and

(viii) In the case of an affiliated group
including one or more holding company
affiliates of a bank, as defined 1n section
2 of the Banking Act of 1933, the con-~
solidated section 601 deduction, relating
to earnmings or profits devoted to the
acquisition of readily marketable assets,
other than bank stock.

(24) Consolidated adjusted gross in-
come. The consolidated adjusted gross
income shall be the consolidated taxable
income computed without regard to any
charitable contributions deductions, any
deductions under part VIII (except sec-
tion 248) any net operating loss carry-
back to the taxable year, any deductions
under section 922, and without deduc-
tion of the amount disallowed by section
545 (b) (8)

(25) Consolidated deficiency dividends
deduction. 'The consolidated deficiency
dividends deduction shall be the aggre-
gate of the amounts determined as pro-
vided in section 547 with respect to
dividends distributed by the several
members of the affiliated group pursuant
to a determimnation of liability for per-
sonal holding company tax described in
section 547, with respect to the consoli-
dated undistributed personal holding
company income of the affiliated group
for the taxable year of the group com-
puted without regard to any dividends
distributed to members of the affiliated
group.

(26) Consolidated dividend carryover
‘The consolidated dividend carryover to
the taxable year shall he the sum of—

(1) 'The excess of—

(a) The consolidated section 561 divi-
dends paid deduction for the first pre-
ceding taxable year, determined without
regard to any consolidated dividend
carryover, over

(b) The consolidated undistributed
personal holding company income for
such year, determined without regard to
any dividends paid deduction and divi-
dend carryover,

to the extent that such deduction and
such income are not attributable to a
corporation making a separate return, or
Joming 1n a consolidated return filed by
another affiliated. group, for the taxable
year.

(ii) The amount of the consolidated
section 561 dividends paid deduction
(determined as provided in subdivision
(i) (a) of this subparagraph) for the
second preceding taxable year reduced
by the consolidated undistributed per-
sonal holding company income for such
Yyear (determined as provided in subdivi-
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sion (i) (b) of.this subparagraph) and
further reduced by the amount of the
consolidated undistributed personal
holding company income for the first
preceding taxable year determuned with-
out regard to any dividend carryover
from the-second preceding taxable year
to the extent that any such consolidated
section 561 dividends paid deduction and
any such consolidated undistributed per-
sonal holding company income are not
attributable to a corporation making a
separate return, or joimung 1n a consoli-
dated return filed by another affiliated
group for the taxable year,

and, with respect to taxable years for
which a member of the affiliated group
filed a separate return or for which such
member joined mn a consolidated return
filed by another affiliated group—

(iii) The excess of the deduction al-
lowable to such corporation under sec-
tion 561 for dividends paid for the first
preceding taxable year (determined
without regard to any dividend carry-
over) over the taxable income of such
corporation for such year computed with
the adjustments provided 1n section 545
(or if its ncome was included m the
consolidated return of another affiliated
group, that portion of the excess of the
consolidated section 561 dividends paid
deductions (determined as provided in
subdivision (1) (a) of this subpara-
graph) for the first preceding taxable
year, over the consolidated undistributed

personal holding company income (de--

termined as provided in subdivision (i)
(b) of this subparagraph) for such year
attributable to such corporation) and

(iv) The excess of the deduction al-
lowable to such corporation under sec-
tion 561 (determmed without regard to
any dividend carryover) for the second
preceding taxable year over the taxable
mcome of such corporation for such year
computed with the adjustments provided
mn section 545 (or if its mncome was m-~
cluded in the consolidated return of
another affiliated group, that portion
of the excess of the consolidated section
561 dividends paid deduction (deter-
mined as provided in subdivision (i) (a)
of this subparagraph) for the second
preceding taxable year, over the consol-
iwdated undistributed personal holding
company income {(determined as pro-
vided 1n subdivision (i) (b) of this sub-
paragraph) for such year, attributable
to such-corporation) and reduced by—

(a) The excess of the amount of its
taxable income so computed for the first
preceding taxable year over its divadends
paid deduction under section 561, de-
termined without regard to any dividend
carryover from the second. preceding
taxable year (or, if its income was in-
cluded 1n the consolidated return of an-
other affiliated group, that.portion of
the amount of such deduction absorbed
m such consolidated return of another
affiliated group) or

(b) If the income of such corporation
1s mcluded mn the consolidated return
for the first preceding taxable year, the
excess, if any, of the consolidated undis-
tributed personal holding company in-
come (determined without regard to any
dividends paid deduction and dividend
carryover) for the first preceding tax-

able year over the consolidated section
561 dividends paid deduction for suoh
year, determined without regard to any
dividend carryover.

(27) Consolidated section 601 deduc~
tion. 'The consolidated section 601 cle<
duction relating to bank affillates, shall
be an amount equal to the aggregate of
the earnings or profits of members of thoe
group which are holding company afflli-
ates of a bank as defined in section 2 of
the Banking Act of 1933 devoted to tho
acquisition of readily marketable nssets
other than bank stock (not including any
asset acqured, directly or ‘indirectly,
from another member of the group),
subject, 1n the case of each such afliliate,
to the limitations imposed by section 601
determined without regard to the quali«
fications expressed in paragraph (b) (1)
(ii) and (iii) of this section.

(28) Consolidated life insurance conl=
pany tazable income. The consolidated
life insurance company taxable income in
the case of an affiliated group consisting
of corporations subject to the tax im-
posed by section 802 shall be the con-
solidated taxable income minus the con«
solidated section 804 deduction and plus
the consolidated section 806 adjustment.

(29) Consolidated section 804 deduc=
tion. 'The consolidated section 804 cle-
duction relating to the reserve and other
policy liabilities shall be the consolidated
taxable income multiplied by a figure to
be determined and proclaimed by the
Secretary for each taxable year pursuant
to section 804.

(30) Consolidated section 806 adjust-
ment. 'The consolidated section 808 acl«
justment relating to certain reserves
provided in section 806 shall be an
amount equal to 314 percent of the com-
bined unearned premiums and unpaid
losses of the several affilinted corporne
tions on contracts other than life in«
surance or annuity contracts computed
in the case of each corporation pursuant
to the provisions of section 806 but the
combined unearned premiums shall not
be considered to be less than 25 percent
of the combined net premiums on such
other contracts written during the tax«
able year,

(31) Consolidated 1954 life insurance
company taxable income. The consoli-
dated 1954 life insurance company tax«
able mcome in the case of an affiliated
group consisting of corporations subject
to the tax imposed by section 802 (b) for
taxable years beginning in 19564 shall be
the consolidated taxable income pluy
eight times the consolidated section 806
adjustment and minus the consolidated
reserve interest credit, if any.

(32) Consolidated reserve interest
credit. The consolidated reserve interest
credit shall be the aggregate of the
reserve interest credits of the several
members of the affilinted group.

(33) Consolidated section 175 deduc-
tion. ‘The consolidated section 175
deduction shall be the aggregate of the
amount of the deductions of the several
affiliated corporations allowable undor
section 175 for the taxable year (deter
mined without regard to the 26 percent
limitation of section 175 (b)) and an
amount equal to the aggregate of tho
consolidated section 175 carry-overs to
the taxable year,
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(34) Consolidated seclion 175 gross
wncome. ‘The consolidated section 175
gross income shall be the combined gross
mcome derived from farming of the sev-
eral affiliated corporations engaged mn
the busmess of farming and having ex-
penditures of the type described mn sec-
tion 175 (a) For this purpose, there
shall be eliminated profits and losses on
itercompany transactions; and proper
adjustment shall be made to eliminate
any distortion in the amount of gross
mcome attributable to transactions be-
tween members of the affiliated group
at markedly fictitious values.

(35) Consolidated section 175 carry-
overs. The consolidated section 175
carryovers to the taxable year shall
consist of—

() The excess, if any, of the amount
of the consolidated section 175 deduc-
tions over 25 percent of the consolidated
section 175 gross income of preceding
taxable years to the extent that such
consolidated section 175 deduction for
any preceding taxable year was nof
attributable to a corporation making a
separate refurn or joming in & consoli-
-dated return filed by another affiliated
group for the taxable year and was not
absorbed as a carryover by the con-
solidated section 175 gross mcome for
preceding taxable years

and, with respect to any excess of de-
ductions under section 175 over the 25
percent limitation of section 175 (b) of
a corporation in a taxable year for which
a separate return was filed or for which
such corporation jommed mm a consoli-
dated refurn filed by another affiliated
group, but subject to the limitation pre-
scribed in paragraph (b) (16) of this
section.

(i) The amount of such excesses of
such corporation for preceding taxable
-years to the extent that such excesses
were not absorbed as carry-overs for
preceding taxable years.

(b) Compuitations. In the case of af.
filiated corporations which make, or are
requred to make, a consolidated return,
and except as otherwise provided 1n the
regulations under section 1502—

(1) Tazxable income. The taxable mn-
_come of each corporation shall be com-
puted 1n accordance with the provisions
covering the determunation of taxable
mcome of separate corporations, ex-
cept—

(i) There shall be eliminated unreal~
1zed profits and losses in transactions
between members of the affiliated group
and dividend distributions from one
member of the group to another member
of the group (referred to in the regula-
tions under section 1502 as intercompany
{fransactions)

(ii) No net operaiing loss deduction
shall be taken into account;

(iii) No capital gamns or losses shall be
taken into account;

(iv) There shall be disregarded all
gams and losses from involuntary con-
versions and from sales and exchanges of
property subject to the provisions of
section 1231,

(v) In the computation of the deduc-
tion under section 171, relating to amor-
tizable bond premium, there shall be
disregarded the bonds of one member of
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the group owned by another member of
the group during the taxable year;

(vi) In the computation of the tax-
able income of a corporation for the tax-
able year in which it became the com-
mon parent corporation of the afiiliated
group filing a consolidated return, the
aggregate deductions of such corpora-
tion for such year otherwise allowable
mn excess of the gross income of such
corporation for such year shall be ex-
cluded to the extent that such excess
1s attributable to that portion of such
year preceding the date upon which
such corporation became the common
parent corporation of the group. Any
amount excluded under this parasraph
shall, to the extent that it constitutes
a net operating loss within the provisions
of section 172 or a net capital loss within
the provisions of section 1222, be con-
sidered as & net operating loss or a net
capital loss, as the case may be, sepa-
rately sustained by such corporation
and subject to the provisions of para-
graph (a) (3) (ii) or (11) (i) of this
section;

(vii) In the case of a corporation
which became a member of the affili-
ated group after January 1, 1954, com-
mon parent corporation or subsidiary, as
the case may be, allowable deductions
shall be determined subject to the quali-
fications prescribed in subparagraph (9)
of this paragraph;

(viii) No deduction under section 170
with respect to charitable or other con-
tributions shall be taken into account;

(ix) In the case of the deduction pro-
vided in section 615 (relating to mine
exploration expenditures), the allowable
deduction shall be determined subject
to the qualifications prescribed in sub-
paragraph (12) of this paragraph;

(x). In the case of a distribution of
inventory to which section 311 (b) is
applicable, or in the case of a distribu-
tion of property to which section 311 (c)
15 applicable by one member of the
group to another member of the group,
the gawn recognized under such sections
shall be eliminated;

(xi) No deductions under section 243,
244, 245, or 247 (relating to deductions
with respect to dividends received and
dividends paid) or under section 922
(relating to the special deduction for
Western Hemisphere trade corpora-
tions) shall be taken into account; and

(xii) No deductions under section 175
(relating to soil and water conservation
expenditures) shall be taken into ac-
count by 2 member of an afliliated group
to which the consolidated section 175
deduction is applicable.

Intercompany profits and losses which
have been realized by the group through
final transactions with persons other
than members of the group, and inter-
company transactions which do not af-
fect the consolidated taxable income
shall not be eliminated. For the purpose
of this subparagraph gain includible in
mncome pursuant to section 357 (¢) with
respect to transfers of assets other than
the capital assets and other than assets
to which section 1231 is applicable, shall
not be eliminated. For the purpose of
the regulations under cection 1502, a
transaction not involving a sale or ex-
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change of a capital asszt or of propexrfy
subject to the provisions of section 1231
shall not be considered an mtercompany
transaction if such transaction cccurs
the regular course of the trade or busi~
ness of the members of the group and if
such members adopt, with the consent of
the Commissfoner and subject to such
conditions as he deems proper, a con-~
sistent accounting practice of taking into
account in the computation of consoli-
dated taxable income the gains and losses
refiected in such transactions. As used
in this paragraph, the term “taxable mn~
come"” includes the case in which the
allowable deductions of a member (not
including any net operating loss deduc~
tion) exceed its gross income.

(2) Other computations on separate
basis. ‘The various other computations
required by the resulations under sec-
tion 1502 to be made by the ssveral
afiiliated corporations shall be made 1n
the case of each such corporation i the
same manner and under the same con~
ditions as if a separate return were to
ge filed, but with the followinz excep~

ons:

(1) Tazxable income. The taxable in-
come used in any such computation
shall be the taxable income of the cor~
poration determined in accordance with
the provisions of this section.

(i) Dividends received. In the com-~-
putation of the dividends received, there
shall be excluded all dividends received
{from other members of the affiliated
group.

(1i1) Capital gains and losses. Capital
gains and losses, short-term capital
gains and losses, long-term capital gams
and losses, and the additional capital
loss deduction authorized by section 832
(c) (5) shall be determuned without re-
gard to—

(a) Gains or losses arismng in inter-
company transactions (other than gains
described in section 357 (¢)) and gams
recognized to the distributing corpora-
tion pursuant to section 311 (¢) by rea-
son of distributions by one member of
the group to another member of the
group,

(b) Gains or losses from involuntary
conversions and from sales or exchanges
of property subject to the provisions of
section 1231,

(c) The net capital loss carryovers
provided in section 1212, and

(d) In the case of a corporation which
became a member of the affiliated group
subsequent to January 1, 1954, common
parent corporation or subsidiary, as the
case may be, capital losses to the extent
disallowed pursuant to the provisions
of subparagraph (9) of this parasraph.

(iv) Net operating loss. In the com-
putation of the net operating loss, as
defined in section 172, the provisions of
this section pertaininz to the defermm-
nation of taxable income shall apply.

(v) Dividends paid. In the computa-
tion of dividends paid, there shall be
excluded all dividends paid by one mem-
ber of the group to another, except as
provided in § 1.1502-30 (b) (4).

(vl) Federal income tax. In the com-
putation of the Federal income fax, there
shall be used the consolidated tax, or a
proportionate part thereof, if the tax
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payable is properly computed on the
basis of the consolidated return.

(vil) Dividends paid by pubdblic utility.
In the computation of dividends paid on
the preferred stock of a public utility,
there shall be excluded all dividends paid
by such public utility to another member
of the group.

(viiil) Gains or losses under section
1231. Gains and losses from involuntary
conversions and from sales or exchanges
of property subject to the provisions of
section 1231 shall be determined without
regard to—

(a) Gamns and losses from 1ntercom-
pany transactions (other than gains de-
scribed in section 357 (¢)) and gans
recognized pursuant to section 311 (c)
upon the distribution of property sub-
Ject to the provisions of section 1231 by
one member of the group to another
member of the group, and

(b) In the case of a corporation which
became a member of the affiliated group
subsequent to January 1, 1954, common
parent corporation or subsidiary, as the
case may be, such portion of any such
loss as is disallowed pursuant to the
provisions of subparagraph (9) of this
paragraph.

(ix) Mutual savings banks, domestic
building and loan assocwations, and co-
operative banks. In the case of a mutual
savings bank, a domestic building and
loan association, and a cooperative
bank—

(a) In the computation of total de-
posits or withdrawable accounts at the
close of the taxable year for the puipose
of section 593 (2) (relating to the deduc-
tion for bad debts) there shall be ex-
cluded the total deposits or withdrawable
accounts of other members of the group,
and

(b) In the computation of the-deduc~
tion provided in section 591 (relating to
dividends paid by banking corporations)
there shall be excluded amounts paid to,
or credited to the accounts of, other
members of the group.

(3) Limitations on net operating loss
carry-overs and carry-backs from sepa-
rate return years. Inno case shall there
be included m the consolidated net op-
erating loss deduction for the taxable
year as consolidated net operating loss
carry-overs under paragraph -(a) (3)
(ii) of this section (relating to the net
operating losses sustained by a corpora-
tion 1n years for which separate returns
were filed, or for which such corporation
Jomned 1 a consolidated return filed by
another affiliated group) and as con-
solidated net operating loss carry-backs
under paragraph (a) (4) (iii) and Gv)
of this section (relating to a net operat-
ing loss sustained by a corporation which
for either of the two succeeding taxable
years files a separate return or jomns mn
a consolidated return filed by another
affiliated group) an amount exceeding
in the aggregate the taxable income of
such corporation included m the com-
putation of the consolidated taxable in-
come for the taxable year decreased by
its deductions under sections 243, 244,
245, 247, and 922 (and ih the case of a
member of an affiliated group to which
the consolidated section 175 deduction 1s
applicable, the section 175 deduction)
ncreased by its separate net capital
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gain, and mcreased or decreased, as the
case may be, with respect to its separate
gains or losses from mvoluntary conver-
sions and from sales or exchanges of
property subject to the provisions of sec-
tion 1231. This subparagraph shall not
be applicable to a carry-over under
paragraph (a) (3) (ii) of this. section
of a net operating loss of a corporation
attributable to a period for which it was
mncluded mn a consolidated return filed
by another affiliated group for a taxable
year beginmng prior to January 1, 1954,
all of whose members are included 1n
the consolidated return filed for the tax-
able year if all of the members of such
other affiliated group would have been
members of the affiliated group if the
law applicable to the taxable year had
been applicable to such prior taxable
year.

(4) Law applicable to computations
of met operating loss carryovers and
carrybacks. (1) In determiming the
amount of any net operating loss carry-
back or carryover, consolidated or sep-

‘arate, to any taxable year, the necessary

computations involving any other tax-
able year shall be made under the law
and regulations applicable to such other
taxable year. The preceding sentence
shall apply with respect to all taxable
years whether they begin before, on, or
after.January 1, 1954,

(ii) In the case of a consolidated net
operating loss for a taxable year begin-
ning m 1953 and ending in 1954, the
amount of such consolidated net operat-
mg loss which shall be carried to the
second preceding taxable year shall be
the amount which bears the same ratio
to such consolidated net operating loss
as the number of days in the loss year
after December 31, 1953, bears to the
total number of days in such year. In
determining the amount carried to any
other taxable year, the amount ab-
sorbed for the second taxable year pre-
ceding the loss year shall not exceed the
portion of the consolidated nét operat-
mg loss which 1s carried to the second
preceding taxable year.

(iii) For purposes of section 141 of the
Internal Revenue Code of 1939 and that
part of the regulations promulgated
thereunder which relate to subchapter D
of chapter 1 of such Code, excess profits
net mcome and consolidated section 433
(a) excess profits net income' shall be
computed as if the regulations under
section 1502 did not apply and as if such
section and such regulations continued
to apply to taxable years beginnming after
December 31, 1953.

(iv) Except as provided in (i) (i) and
(iii) of this subparagraph the computa-
tion of net operating loss deductions for
the transitional years described in sec-
tion 172 (g) shall be determined under
regulations 129 1 any case 1n which,
under such section, the rules of the In-
ternal Revenue Code of 1939 are appli-
cable, and under the regulations under
section 1502 1n any case in which, under
such section, the rules of the Internal
Revenue Code of 1954 are applicable.

(5) Limitation on absorption of un-
used dividend carryovers. If, in the
computation of the consolidated divi-
dend carryover for the second consol-
idated return period in respect of which

the income of a corporation 1s included
m the consolidated return of the group,
there 15 1nvolved a separate unused divi«
dend carryover of such corporation for
the second preceding taxable year to-
gether with a consolidated unused divi-
dend carryover for the second preceding
taxable year, or if, for the second conw
solidated return period in respect of
which the income of two or more mem-
bers of the group is included in the con«
solidated return of the group, there are
involved the separate unused dividend
carryovers of such corporations for the
second preceding taxable year, no por«
tion of the excess of the consoldated
undistributed personal holding company
mcome (determined without regard to
any dividends paid deduction and divi«
dend carryover) over the consolidated
section 561 dividends paid deduction
(determined without regard to any divi~
dend carryover) for the first preceding
taxable year shall be taken into account
more than once in giving effect to the
provisions of paragraph (a) (26) ()
and (iv) of this section (relating to the
computation of that part of the consol
idated dividend carryover attributable
to the unused dividend carryovers of tho
second preceding taxable year)

(6) Apportionment of consolidated
net operating loss. If an affiliated group
filing a consolidated return sustains a
consolidated net operating loss within
the provisions of section 172, relating to
the net operating loss deduction, and if
there are included gs members of such
group one or more corporations which
made separate returns, or joined in a
consolidated return filed by another
affiliated group, either in a preceding
taxable year or in a succeeding taxable
year, the portion of such consolidated
net operating loss attributable to such
corporations severally shall be deter=
mined, such portion in the case of any
such corporation being determined in an
amount proportionate to the net losses
(capital net losses and ordinary net
losses alike) of the several affillated cor«
porations having net losses, to the extent
that such losses were taken into account
in the computation of the consolidated
net operating loss.

(1 Apportionment of consolidated
net capital loss. If an affiliated group
filing a consolidated return sustains a
consolidated net capital loss, and if
there are included as members of such
group one or more corporations which
make separate returns, or join in a con«
solidated return filed by another affili«
ated group, 1n a succeeding taxable year,
the portion of such consolidated net
capital loss attributable to such corpo-
rations severally shall be determined,
such portion in the case of any such cor-
poration being an amount which bears
the same ratio to the consolidated net
capital loss which the net capital loss of
such corporation bears fo the aggregate
of the net capital losses for the taxablo
year sustained by the several affiliated
corporations having net capital losses.

(8) Lwmitation on net capital loss
carryover from separate return year In
no case shall there be included in the
computation of the consolidated net
capital gain for the taxable year as o

consolidated net capital loss carryover

Al



Tuesday, August 30, 1955

under paragraph (a) (11) (i) of this
section (relating to net capital losses
separately sustamned) an amount ex-
ceeding 1n the aggregate the net capital
gams of such corporation (determuned
without regard to any net capital loss
carryover) 1included m the computation
of the consolidated net capital gamn for
the taxable year increased with respect
to its separate net gains from mvolun-
tary conversions and from sales or ex-
changes of property subject to the pro-
visions of section 1231.

(9) Qualifications on deductions where
group membership changed after Jan-
uary 1, 1954. In the case of an affiliated
groun formed at any time after January
1, 1954, or having among its members in
the taxable year one or more subsidi-
aries which became members of the
group subsequent to January 1, 1954, the
consolidated taxable imncome for the tax-
able year, and for prior and subsequent
taxable years to the extent affected by
carrybacks and carryovers from the tax-
able year, shall be determined subject to
the following qualifications:

(i) There shall be excluded 1n the case
of the common parent corporation and
-in the case of any subsidiames which
were members of the group on January 1,
1954, those deductions from gross 1ncome
otherwise allowable with respect to—

(e) Sales or exchanges of capital
assets,

(b) Involuntary conversions and sales
or exchanges of property subject to the
provisions of section 1231,

(e) Securities subject to the provisions
of section 165 (g) (3) or

(d) Debts subject to the provisions of
section 166,

to the extent that such deductions other-
wise allowable exceed 1n the aggregate—

(e) In the case of capital losses, the
excess of the aggregate capital gams over
the aggregate capital losses of such cor-
porations for the taxable year, or

() In the case of ordinary losses, the
aggregate of the ordinary taxable income
of such corporations for the taxable year,
mereased 1 an amount equal to any ex-
cess of aggregate capital gains over ag-
gregate capital losses of such corpora-
tions,

such ecapital gains and losses and such
ordinary taxable income being deter-
mined pursuant to the provisions of the
regulations under section 1502 but with-
out regard to the provisions of subpara-
graphs (1) (iv) and (2) (ii) (b) of this
paragraph and without regard to the
losses in question:

(ii) There shall be excluded in the
case of a subsidiary corporation which
became a member of the affiliated group
subsequent to January 1, 1954, those de-
ductions from gross mncome otherwise
allowable with respect to—

(@) Sales or exchanges of capital
assets,

(b) Involuntary conversions and sales
or exchanges of property subject to the
provisions of section 1231,

(c) Securities subject to the provi-
s1ons of section 165 (g) (3) or

(d) Debts subject to the provisions of
section 166,
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to the extent that such deductions
otherwise allowable are attributable to
events preceding the date upon which
such corporation became a member of
the group, and

(e) Bemng capital losses, exceed (1)
the capital gains reduced by all other
capital losses of such corporation for
the taxable year, in the case in which
such corporation was not, on January 1,
1954, a member of an affiliated group
within the meaning of section 1504, or
(2) 1n case such corporation was a mems-
ber of an affiliated group on January 1,
1954, an amount which together with
like losses computed subject to the pro-
visions of the regulations under section
1502 in the case of other members of
the group during the taxable year which
were affiliated with such corporation on
Jnauary 1, 1954, within the meaning of
section 1504 is equal to the agpregzate
capital gains reduced by the aggrresate
of all other capital losses of such cor-
poration and of such other members of
the group, or

(f) Being ordinary losses exceed (1)
the ordinary taxable income of such cor-
poration for the taxable year increased
m an amount equal to any excess of
capital gains over capital losses for the
taxable year, in the case in which such
corporation was not, on January 1, 1954,
a member of an affiliated group within
the meaning of section 1504, or (2) in
case such corporation was a member of
an affilinted group on January 1, 1954,
an amount which, together with like
losses computed subject to the provisions
of the regulations under section 1502
mn the case of other members of the
group during the taxable year which
were affiliated with such corporation on
January 1, 1954, within the meaning of
section 1504, is equal to the ordinary
taxable mcome of such corporation for
the taxable year increased by the ag-
gregate of the ordinary taxable income
and decreased by the aggregate of the
ordinary net losses of other members of
the affiliated group during the taxable
year which were affiliated with such cor-
poration on January 1, 1954, within the
meanming of section 1504, and increased
further in an amount equal to any ex-
cess of aggregate capital gains over ag-
gregate capital losses of such corpora-
tions,

such capital gains and losses, and ordi-
nary taxable income and net losses, as
the case may be, being determined pur-
suant to the provisions of the regulations
under section 1502 but without regard to
the provisions of subparagraphs (1) (iv)
and (2) (il (b) of this paragraph, and
without regard to the losses in question.

(iii) The portion of any loss otherwise
allowable as a deduction for the taxable
year which is disallowed pursuant to the
provisions of subdivisions (1) and (il) of
this subparagraph shall, to the extent
that it constitutes a net capital loss or &
net operating loss, be considered as o
net capital loss or a net operating loss,
as the case may be, in respect to those
members of the group by reference to
which the amount of the deduction dis-
allowed under subdivisions (1) and (D)
of this subparagraph was determined,
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and, for the purpose of the carryback
provisions, the year of the lozs shall ke
considered as a taxable year cccurring
subsequent to the last taxable year mn
respect of which the income of such
members of the group was included
in 2 concsolidated return, and, for the
purpose of the carryover provisions, as 2
taxable year occurring prior to the first
taxable year-in respect of which thewr
income was included in a consolidated
return;

(iv) The provisions of (i) and (ii) of
this subparagraph shall not apply with
respect to the common parent corpora-
tion of an afilliated group formed sub-
sequent to January 1, 1954, or fo the
common parent corporation or subsid-
{arles of a group in existence on January
1, 1854, acquiring new members subse-
quent to January 1, 1854, or with respect
to subsidiaries becoming membars of the
group subsequent to January 1, 1954—

(2) If the group consists solely of the
common parent corporation and one or
more subsidiaries created, directly or
indirectly, by the common parent
corporation or by other members of the
group;

(b) If, immediately after the corpora-
tion involved became a member of the
group, common parent corporation or
subsidiary, as the case may be, stack pos-
sessing at least 80 percent of the votinz
power of all classes of its stock then ocut-
standing and at least 80 percent of each
class of its nonvoting stock then ocut-
standing is owned, directly or indirectly,
by substantially the same interests by
v:hliglsl4such stock was owned on January
1, ’

(c) If the afiiliated group involved
was formed, or the new subsidiary be-
came 2 member of the group, as an meci-
dent to an involuntary conversion or
to a transfer made pursuant to an order
of the Szcurities and Exchange Com-
mission, the Federal Communications;
Commission, the Interstate Commerce
Commission, or a similar regulatory body
of State or Federal Government; or

(d) To the extent to which, upon con-
sideration of the facts or circumstances
presented by the particular case, the
Commissioner determnes that a con-
solidated taxable income computed with
respect to the affiliated group but with-
out rezard to thosze paragraphs will not
serve to distort the income tax liability
of the group or of any of its members.

(10) Loss to group of investment iz an
afiiliate. In the case of a loss to one or
more members of an affiliated group
sustained during the taxable year as the
result of the worthlessness of the mvest-
ment of such members in another af-
fillate, whether such investment was
reflected in the stock, bonds, or open ac-
count advances to such other affiliate—

(1) Such losses shall be taken into ac-
count in the computation of consolidated
taxable income for the year of the loss
in an amount not greater in the agsre-
gate than the excess of the consolidated
taxable income for such year computed
without regard to any such loss over
that portion of such consolidated {ax-
able income so computed attributable to
such other affiliate; and
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(ii) The portion of any such loss
otherwise allowable as a deduction for
the taxable year which 1s disallowed pur-
suant to the prowvisions of (i) of this
subparagraph shall be considered as a
consolidated net operating loss to be
taken into account as a consolidated
carryback to the two preceding taxable
years and as consolidated carryovers to
succeeding taxable years, but i -an
amount not greater for any such year
than the excess of the consolidated .tax-
able mncome for such year, computed
without regard to such carryback or
carryover, as the case may be, over that
portion of such consolidated taxable in-
come so0 computed for such year attrib-
utable to such other affiliate.

(11) Disposal of timber or coal—(i)
Intercompany transactions. Section 631
(b) or (e¢) (relating to the disposal of
timber or coal) shall apply to an amount
received by a member of the group only
to the extent such amount 1s received by
the member of the group as a party to a
transaction described i1n section 631 (b)
or (c) with persons not members of the
group.

(ii) Application of sections 531 and
541 to coal royalties. For the purpose
of determining the consolidated accu-
mulated taxable income and the con-
solidated undistributed personal holding
company imncome the provisions of 631
(¢) shall not apply to any amount re-
cewved by a member of the group upon
the disposal of coal.

(12) Mine exploration expenditures—
(1) Limitation under section 615 (@) If
the aggregate of the deductions, com-
puted without regard to this sentence,
allowable under section 615 (a) to the
several members of the group exceeds
$100,000,

(a) The deduction under that section
allowable to any member of the group
shall be an amount which bears the same
ratio to $100,000 as its deduction com-
puted without regard to this sentence
bears to the aggregate of such deduc-
tions so computed for the members of
the group, except that,

(b) If all the members of the group
consent 1 writing, the deduction under
that section allowable to such member
shall be the deduction under that sec-
tion computed without regard fo this
sentence, or such part thereof as the
common parent corporation shall deter-
mine at the time the consent is filed,
provided, however, that the aggregate of
the deductions so allowable for all mem-
bers of the group shall not exceed
$100,000.

(ii) Lwumitation under 615 (¢) If the
limitation provided an section 615 (e) 1s
applicable to any member of the group,
such limitation shall be deemed appli-
cable to all members of the group.

(13) Apportionment of unused divi-
dend carryover and allowance of consoli-
dated deficiency dividends deduction—
(1) Apportionment of unused dividend
carryover If an affiliated group filing
a consolidated return has an unusued
consolidated dividend carryover and if
there are included as members of such
group one or more corporations which
make separate returns, or join in a con-
solidated refurn filed by another affili-
ated group or if any member of the group

RULES AND REGULATIONS

computes ifs tax liability under section
541 pursuant to the last sentence of
§ 1.502-30 (b) (4) 1in a succeeding tax-
able year, the portion of such unused
consolidated dividend carryover attrib-
utable to such corporations severally
shall be determmed for the purpose of
the dividend carryover, such portion i
the case of any such corporation shall
be determined in an amount proportion-
ate to the deduction for divaidends paid
and the faxable incomes of the several
affiliated corporations (determined with
the adjustmenfs provided in section
545) to the extent that such deduction
and such taxable mcome were taken
into account 1n the computation of the
consolidated dividend carryover and the
consolidated and undistributed personal
holding company income.

(@) Deficiency dividends deduction.
For the purpose of applying section 547,
relating to deficiency dividends, imn case
the affiliated group 1s subject to tax on
its consolidated undistributed personal
holding company income for the taxable
year to which the deficiency in personal
holding company tax relates, the con-
solidated deficiency dividends deduction
described 1n paragraph (a) (25) of this
section shall be allowed.

(14) Apportionment of consolidated
charitable coniribution deduction. If
an affiliated group filing a consolidated
refurn has an excess of the consolidated
charitable contribution deduction over
the limitation of paragraph (a) (1) (D
(e) of this section for the taxable year,
and if there are included as members
of such group one or more corporations
which make separate returns or jomn n a
consolidated return filed by another af-
filiated group in a succeeding taxable
year, the portion of such excess attribut-
able to such corporations severally shall
be determined, such portion in the case
of any such corporation bemg deter-
mmed 1 an amount proportionate to
such excess as the contributions of each
such corporation bear to the aggregate
of such contributions.

(15) Limitation on section 175 carry-
overs from separate return years. Inno
case shall there be mcluded i the con-
solidated section 175 deduction for the
taxable year as consolidated section 175
carryovers under paragraph (a) (36)
(ii) of this section (relating to excess
section 175 deductions of a corporation
for years for which separate returns were
filed or for which such corporation
Jjomed 1n a consolidated return filed by
another affiliated group) an amount ex-
ceeding 1 the aggregate the amount by
which 25 percent of the gross income of
such corporation derived from farming
mncluded in the computation of the con-
solidated section 175 gross income for
the taxable year exceeds the amount of
the expenditures of such corporation of
the taxable year deductible under section
175.

(16) Apportionment of consolidated
section 175 deduction. If an affiliated
group filing a consolidated return has an
excess of the consolidated section 175 de-
duction over the limitation of 25 percent
of the consolidated section 175 gross in-
come for the taxable year, and if there
are mncluded as members of such group
one or more corporations which make

separate returns, or are joined in a cone
solidated return filed by another afiii«
ated group, 1n & succeeding taxable year,
the portion of such excesses attributablo
to such corporations severally shall be
determined; such portion in the case of
any such corporation being determined
in an amount proportionate to such ex-
cess as the deductions of each such cor«
poration bears to the aggregate of such
deductions.

(1) Apnplicability of consolidated
section 175 deduction. An affillated
group shall not be eligible to use the
consolidated section 175 deduction un-
less all of the members of such group
which are engaged in the business of
farming during the taxable year have
adopted, pursuant to section 175 (d),
the method described in section 175, In
the case of a corporation which is o
member of an affiliated group which 1s
not eligible to use the consolidated sec«
tion 175 deduction, the deduction pro-
vided by section 175 shall be used in the
computation of the taxable income of
such corporation in the same mannen
and under the same conditions as if o
separafe return were to be filed, except
that the gross income from farming of
such corporation shall be determined
without regard to profits or losses on
intercompany transactions; and propex
adjustment shall be made to eliminate
any distortion in the amount of gross
mecome attributable to transactions be«
tween members of the group ab
markedly fictitious values.

(18) Computation of consolidated
accumulated taxable income. In the
computation of consolidated accumu-
lated taxable income no amount shall
be taken into account with respect to
any icome or deductions attributable to
members of the affiliated group which
are subject to tax under section 541 ay
described in the last sentence of.
§ 1.1502-30 (b) (4

(19) Law applicable to the computa-
tion of consolidated dividends carryover
In the computation of the consolidatec
section 561 dividends paid deduction, the
amount of the consolidated dividends
carryover from a year to which subtitle
A 1s not applicable to a taxable year to
which such subtitle applies shall be de«
termined under Regulations 129 if & con-
solidated return was filed for the year
in which the dividends were pald or un-
der the provisions of the Internal Reve
erue Code of 1939 if a separate return
was filed for such year.

(20) Law applicable to computation of
deficiency dividends deduction. If a de«
fictency is asserted with respect to o
taxable year which began before Janu-
ary 1, 1954, the amount of any *‘defl-
ciency dividend” shall include only
amounts which would have been in-
cludible in the computation of the
consolidated basic surtax credit, as do«
fined in Regulations 129, or in the com-~
putation under the Internal Revenuo
Code of 1939 of the basic surtax credit
Tor such taxable year, as the case may be.

(21) Rules with respect to net operat~
g losses under sections 381 and 382.
(1) If, 1 the computation of the consoli~
dated nef operating loss carryover, thero.
1s 1included an amount with respect to &
net operating loss of a corporation, sug-
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tained in 3 taxable year for which it
filed a separate return or for which such
corporation jomned in a consolidated re-
turn filed for another afiiliated group,
which 1s a transferor or distributor of
assets to a member of the affiliated group
within the meaning of section 381 (a)

the amount allowable as a carryover with
respect to such transferor or distributor
shall not exceed the amount of the tax-
able mncome of the acquiring corpora-
tion mcluded in the computation of the
consolidated taxable income for the tax-
able year. The computation shall be
made as described in subparagraph (3)
of this paragraph as though the acqur-
mg corporation had sustamed a net op-
erating loss 1n a year for which separate
returns were filed or for which the
acquiring corporation had jommed mm a
consolidated return filed by another
affiliated group.

(ii) If, in addition to the amount de-
scribed in () of this subparagraph, there
1s mncluded an amount with respect to
a net operating loss sustained by the ac-
quiring corporation in a year for which
it filed. separate returns or for which it
jomed in a consolidated return filed by
another affiliated group, the losses sus-
tained by both the acquiring corporation
and the transferor or distributor cor-
poration which may be taken into ac-
count as a neb operating loss deduction
in determiming the consolidated taxable
mcome may not exceed the taxable mn-
come of the acquring corporation com-
puted 1n 3 manner described 1n subpara-
graph (3) of this paragraph.

(iii) For purposes of (i) and (ii) of
this subparagraph, if the transferor or
distributor corporation was a member of
another affiliated group which filed a
consolidated return, the amount of the
consolidated net gperating loss of such
affiliated group, if any, attributable to
such transferor or distributor, shall be
treated as the net operating loss of such
corporation separately sustained.

(iv) In any case in which a consol-
idated net operating loss was sustamned
by an afiiliated group which includes a
member whose net operating loss 1s sub~
ject to the limitations upon net operat-
mg losses provided by section 382, such
section shall be applicable with respect
to such member as if the porfion of such
consolidated net operating loss attribu-
table to such corporation were a net
operating loss of such corporation sep-
arately sustamed.

(22) Rules with respect to capital loss
carryovers under section 381. () If mn
the computation of the consolidated net
capital loss carryovers for a taxable year
there 1s mcluded an amount with re-
spect to a net capital loss of a corpora-
tion, sustammed in a taxable year for
which it filed a separate return or for
which such corporation joined m a con-~
solidated return filed by another affiliated
group, whach 1s a transferor or distribu~
tor of property to a member of the af-
filiated group within the meanmng of
section 381 (a) the amount allowable
with respect to such transferor or dis-
tributor shall not exceed the net capital
gans of the acquring corporation (de-
terrmned without regard to any net cap-
ital Joss carryover) imcluded mn the
computation of the consolidated net cap~
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ital gam for the taxable year increased
with respect to its separate gains for
mmvoluntary conversions and from sales
or exchanges of property subject to the
provisions of section 1231.

(ii) If there is included under para-
graph (a) (11) (ii) of this section an
amount with respect to net capital
losses separately sustained by such ac-
quring corporation in years for which
separate returns were filed or for which
such corporation joined in a consoli-
dated return filed by another affiliated
group, the limitation described in 1)
of this subparagraph shall be applicable
with respect to the aggrezate of such
losses and the losses of its transferor
or distributor corporations.

(iii) For purposes of () and (D of
this subparagraph if the transferor or
distributor corporation was a member
of another affiliated group which filed
a consolidated return, the amount of the
consolidated net capital loss of such
affiliated group, if any, attributable to
such transferor or distributor, shall be
treated as the net capital loss of such
corporation separately sustained.

(c) Statements and schedules jor sub-
sidiaries. ‘The statement of gross in-
come and deductions and the several
schedules required by the instructions
on the return must be prepared and
filed by the common parent corporation
in columnar form s0 that the details of
the items of gross income, deductions,
and credits, for each member of the
affiliated group, may be readily audited.
Such statements and schedules shall in-
clude in columnar form a reconciliation
of surplus for each such corporation,
together with a reconciliation of the
consolidated surplus. Consolidated bal-
ance sheets as of the beginning and close
of the taxable year of the group, taken
from the books of the members of the
group, shall accompany the consoli-
dated return prepared in a form similar
to that required for reconcilintion of
surplus. If any member of the afilliated
group computes its tax under section
541 in the manner provided in § 1.1502-
30 (b) (4), a personal holding company
schedule for such corporation shall be
filed with the consolidated return.

(d) Net operaling loss deduclion, ex-
cess charitable contributions, excess sec-
tion 175 deductions, and dividend carry-
over before or after consolidated return
period. The consolidated net operating
loss of an affiliated group, the excess of
the consolidated charitable contributions
over the 5 percent limitation of para-
graph (a) (1) (1) (¢) of this section, the
excess of the deductions under section
175 over the limitation of 25 percent pro-
vided mn paragraph (@) (1) () () of
this section, or the unused consolidated
dividend carryover shall be used in com-
puting the consolidated net operating
loss deduction, the consolidated chari-
table confribution carryover, the con-
solidated section 175 carryover, or the
consolidated dividend carryover, as the
case may be, notwithstanding that one
or more corporations members of the
group 1n the taxable year in which such
loss or carryovers originate make sepa-
rate returns (or join in a consolidated
return made by another affiliated group)
for a subsequent taxable year (or in the
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case of a carryback computation for a
preceding taxable year) but only to the
extent that such consolidated net oper-
ating loss, such excess charitable con-
tribution, such excess section 175 deduc-
tion, or such unused consolidated
dividend carryover is not attributable to
such corporations; and such portion of
such consolidated net operating loss,
such excess charitable contribufions,
such unused section 175 deductions, or
such unused consolidated dividend car-
ryover as Is attributable to the several
corporations making separate returns
or computing their tax liability under
cection 541 pursuant to the last sen-
tence of §1.1502-30 () (4) (or jowning
in a consolidated return made by an-
other afiiliated group) for a subsequent
taxable year (or in the case of a carry-
back computation for a precedinz fax-
able year) shall be used by such corpo-
rations severally as carryovers or as
carrybacks in such separate returns m
such ceparate computations under sec-
tion 541, or in such consolidated returns
of the other affilinted group. Any un-
used dividend carryover of a corporation
separately produced for a year prior to
a taxable year in respect of which its tax
liabllity under section 541 is compufed
upon the consolidated undistributed per-
sonal holding company income shall be
used in computing the dividend carry-
over of such corporation (or the consol-
idated dividend carryover of another
afliliated group of which it becomes a
member) for a subsequent taxable year
for which it mal:es a separate refurn or
Joins in a consolidated return of another
group, but only to the extent that such
unused dividend carryover was not ab-
sorbed in the computation of the consol-
idated section 561 dividends paid deduc-
tion for the intervening consolidated
return pericd. Any neb operating loss
separately sustained by a corporation
prior to a first taxable year in respect
of which its income is included in the
consolidated return of the group (or m
elther of the two years immediately fol-
lowing a consolidated return year) shall
be used in computing the net operating
loss deduction of such corporation (or
the consolidated nef operating loss de-
duction of another affiiated group of
which it becomes a member) for a sub-
sequent taxable year for which it makes
a geparate return or joins in a consoli-
dated return of another group, but only
to the extent that such net operating
loss was not absorbed (either as a carry-
over or as & carryback) in the computa-
tion of the consolidated net operating
loss deduction for consolidated return
perfods. Any excess of charitable con-
tributions of a corporation for the year
prior to a first taxable year 1n respect of
which its income is included in the con-
solidated return of the group shall be
used in computing the charitable con-
tribution deduction of such corporation
(or the consolidated charitable confri-
bution deduction of another affiliated
group of which it becomes a member)
for a subsequent taxable year for which
it makes a separate return or joms:mn a
consolidated return of another group,
but only to the extent that such excess
charitable contribution was not absorhed
as a carryover in the consolidated char-



6332

itable contribution deduction for con-
solidated return periods. Any excess of
section 175 deductions of a-corporation
for a year prior to a first taxable year
m respect of which its mcome 1s 1n-
cluded 1n the consolidated return of the
group shall be used in computing the
section 175 deduction of such corpora-
tion (or the consolidated section 175 de-
duction of another affiliated group of
which it becomes a member) for a sub-
sequent taxable year for which it makes
a separate return or joins i1n a consoli-
dated return of another group, but only
to the extent that such excess section 175
deduction was not absorbed as a carry-
over 1n the computation of a consolidated
section 175 deduction for consolidated
return periods.

(e) Taxable year of less than 12
months. Any period of less than 12
months for which either a separate re-
turn or a consolidated return is filed
under the provisions of § 1.1502-13 shall
be considered as a taxable year.

§ 1.1502-32 Method of computation
of wncome for period of less than 12
months. If a corporation, during the
taxable year of the group, becomes a
member or ceases to be a member of an
affiliated group which makes or 15 re-
quired to make a consolidated return for
such year, the income of such corpora-
tion to be ncluded in the consolidated
return shall be computed on the basis of
its income as shown by its books if the
accounts are so kept that the imncome for
the period during which it 1s 2 member
of the group can be clearly and accu-
rately determined. If the accounts are
not so kept, the income to be 1ncluded in
the consolidated return shall be com-
puted on the basis of that proportion of
its income (subject to the elimination of
items exempt from taxation and the
addition of items not allowable as deduc-
tions) for the full period covered by its
books which the number of days for
which its income 1s included in the con-
solidated return bears to the number of
days in the full period covered by its
books; but, in the discretion of the Com-
missioner, there may be elimmated be-
fore the proration 1s made items of
imcome or deduction clearly and accu-
rately determined to be attributable to
particular periods, and, after the pro-
ration 1s made, such elimmated items
will be added to (if items of income) or
deducted from (if deductible items) the
mcome determied by proration for the
period to which such items are appli-
cable,

§ 1.1502-33 Gain or loss from sale of
stock, or bonds or other obligations.
Gaan or loss from the sale or other dispo-
sition (whether or not during a consoli-
dated return period) by a corporation
which during any period of time has
been a member of an affiliated group
which makes or i1s requured to make a
consolidated Teturn, of any share of
stock or any bond or other obligation 1s-
sued or mcurred by another corporation
which durmmg any part of such period
was & member of the same group, shall
be determined, and the extent to which
such gain or loss shall be recognized and
shall be taken into account shall also be
determined, mn the same manner, to the
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same extent, and upon the same condi-
tions as though such-corporations had
never been affiliated except—

(a) In the case of a disposition (by
sale, or 1n complete or partial liqmdation
not mvolving cash an an amount m ex-
cess of the adjusted basis of both the
stock and the bonds and other indebted-
ness ligudated,-or otherwise) during a
consolidated return period to another

~-member of the group (§§ 1.1502-31 and
1.1502-37)

(b) That. the basis for determining
the gan or loss, 1n the case of shares of
stock, or 1n the case of bonds or other
obligations, held during any part of a
consolidated return period, shall be de-
termmed 1n accordance with § 1.1502-34
and 1.1502-35; and

(¢c) As provided mn § 1.1502-36 (im-
posing certain limitations upon losses
otherwise allowable upon sales of stock,
or bonds or other obligations)

§ 1.1502-34 Sale of stock; basis for
determiming gamn or loss—(a) Scope of
section. This section prescribes the
basis for determining the gamn or loss
upon any' sale or other disposition
(heremafter referred to as “sale”) by a
corporation which 1s (or has -been) a
member of an affiliated group which
makes (or has made) a consolidated re-
turn for any taxable year, of any share
of stock 1ssued by another member of
such group (whether issued before or
during the period that it was a member
of the group and whether 1ssued before,
during, or after the taxable year 1929)
and held by the selling corporation dur-
mng any part of a period for which a
consolidated return 1s made or required
under the regulations under section 1502,
For the basis 1n the case of a sale of
bonds, see § 1.1502-35.

(b) Sales made while selling corpora-
tion 1s member of affiliated group. If
the sale 1s made within a period during
which the selling corporation i1s a mem-
ber of the affiliated group, whether or
not during a consolidated return period,
and whether or not, as a result of such
sale, the 1ssuing corporation ceases to be
a member of the group, the basis shall
be determined as follows:

(1) The aggregate bases of all shares
of stock of the issuing corporation held
by each member of the affiliated group
(exclusive of the issuing corporation)
immediately prior to the sale, shall be
determined separately for each member
of the group, and adjusted in accordance
with the other provisions of subtitle A,
but without regard to any adjustment
under the last sentence of section 1051
relating to losses of the 1ssuing corpora-
tion sustained by such corporation gfter
it became a member of the group.

(2) From the combined, aggregate
bases as determined 1 subparagraph
(1) of this paragraph, there shall be
deducted the sum of—

(i) All losses of such issuing corpoxra-
tion sustained during taxable years for
which consolidated income tax returns
were made or were required (whether
the taxable year 1929 or any prior or sub-
sequent taxable year) after such corpo-
ration became a member of the affiliated
group and prior to the sale of the stock
to the extent that such losses could not

have been availed of by such corpori
tion as net loss or net operating loss in
computing its net income or taxablo inw
come, as the case may be, for such tax-
able years if it had made a separato
return for each of such years,

(ii) ‘With respect to each of such tox-
able years for which consolidated re-
turns were made or were required both
for mncome and for excess profits tax pur«
poses, the excess, if any of all losses of
such 1ssuing corporation for such year,
properly adjusted in the computation of
consolidated excess profits net incomo
over the amount of such losses for such
year computed under (1) of this subpar-
agraph to the extent that such excess
could not have been availed of by such
corporation as a net operating loss in
computing its excess profits net incotrio
for such taxable years if it had made &
sepézrate return for each of such years,
an

(iii) With respect to each of such tax-
able years for which consolidated returng
were made or were required for excess
profits tax purposes only, all losses of
such issuing corporation.for such yeax,
properly adjusted in the computation of
consolidated excess profits net income,
to the extent that such losses could noé
have been availed of by such corporation
as a net operating loss in computing ity
excess profits net income for such tax«
able years if it had made & separato
excess profits tax return for each of such
years,

reduced by any losses of the issuing cor«
poration apportioned under this section
to its stock sold or otherwise disposed of
i a prior transaction, disregarding any
transaction between members of the
affiliated group during a consolidated in-
come or excess profits tax return period
which did not constitute a partial lqui«
dation of the issuing corporation. Fou
any taxable year in which the group sug«
tained a consolidated loss not availed of
in prior or subsequent years as a deduc-
tion under net loss or net operating losg
provisions, the amount deducted under
this subparagraph shall be furthor re«
duced by an amount equal to that pro«
portion of such consolidated loss which
the loss of the issuing corporation for
the year in which such loss was sustainéd
bears to the aggregate losses of the meme
bers of the group for suich year,

(3) The sum of the ageregate bases
of all shares of stock, after making the
deduction under subparagraph (2) of
this paragraph, shall then be sappor-
tioned among the members of the affili«
ated group which hold stock of the
1ssuing corporation, by allocating to each
such member that proportion of the sum
of the ageregate bases so reduced which
the aggregate basis of the stock in the
1ssuing corporation held by such member
bears to the sum of the sggregate bases,

(4) The aggregate basis as deter-
mmed under subparagraph (3) of this
paragraph for each member of the
affiliated group shall then be equitably
apportioned among the several classes
of stock of the issuing corporation held
by such member according to the cir-
cumstances of the case—ordinarily by
allocating to each class of such stock
that proportion of the aggregate basis
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whieh the basis of each class of such
stock held by it at the time of the sale
1s to the sum of the bases of the several
classes of such stock held by it.

(5) The basis of each share of stock
of each class held by a member of the
affiliated group shall then be deter-
mined by dividing the basis apportioned
to such class under subparagraph (4) of
this paragraph by the total number of
shares of such class held by it.

(c) Sales after selling corporation has
ceased to be member of affiliated group.
If the sale 1s made after the selling cor-
poration has ceased to be a member of
the affiliated group, such basis shall be
determined mm accordance with para-
graph (b) of this section, except that—

(1) The aggregate basis (under para-
graph (b) (1) of this section) shall be
determined for all shares of the issung
corporation held by each member of the
group mmediately prior to the time the
selling corporation ceased to be a mem-
ber of the group (rather than immedi-
ately prior to the sale)

(2) The reduction (under paragraph
(h) (2) of this section) with respect to
losses apportioned to stock sold or other-
wise disposed of 1n prior transactions
shall be determined without regard to
the transaction which terminated the
affiliation and all subsequent trans-
actions;

(3) The allocation (under paragraph
(b) (3) of this section) shall be made
to each member of the group which held
stock of the i1sstung corporation 1mmedi-
ately prior to the time the selling cor-
poration ceased to be a member of the
group (rather than to the membershold-~
ing such stock at the time of the sale),
and

(4) The basis of each share of stock
held by the selling corporation (deter-
mined, as above, as of the time the sell-
ing corporation ceased to be a member
of the group) shall then be adjusted
accordance with the other provisions of
subtitle A in order to determune the
basis at the time of the sale.

(d) Definition of “loss” “consolidated
loss” “net loss” or “netl operating loss”
and “consolidated excess profits net in-
come” As used 1n this section the term
“loss” means either the excess over the
gross income of the issuing corporation
of the sum of its allowable deductions
(not including any net loss or net oper-
ating loss deduction) allowable in com-~
puting consolidated taxable income or
the excess over the gross income of the
isswing corporation of the sum of its
allowable deductions (not including any
net loss or net operating loss deduction),
plus the proportionate part properly at-
tributable to such corporation of the
credits relating to imterest on certain
Government obligations and dividends
received allowable in computing consoli-
dated normal tax net income, the con-
solidated special class net 1ncome or
consolidated net income subject to tax
determuned 1 accordance with the In-
ternal Revenue Code of 1939 and provi-
swons of consolidated returns regulations
applicable to the pericd. The term
“consolidated loss” means the excess
of the sum of the losses, separately com-
puted, over the sum of the normal tax
net income, the special class net mncome,
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the net income subject to tax or the tax-
able income determined in accordance
with the provisions of the Internal Rev-
enue Code of 1939 or the Revenue Act
or of subtitle A of the Internal Revenue
Code of 1954 and pursuant to the pro-
visions of consolidated returns regula-
tions applicable to the period; the term
“net loss” or “net operating loss” means
the net loss or net operating loss, as the
case may be, determined in accordance
with the provisions of the Internal Rev-
enue Code of 1939 or the Revenue Act
or of subtitle A of the Internal Revenue
Code of 1954 and pursuant to the pro-
visions of consolidated returns regula-
tions applicable to the period; and the
term “consolidated excess profits net in-
come” means the consolidated excess
profits net income or consolidated sec-
tion 433 (a) excess profits net income
determined 1n accordance with the pro-
visions of the Internal Revenue Code of
1939 or the Revenue Act and pursuant
1o the provisions of consolidated returns
regulations applicable to the perlod.

§1.1502-35 Sale of bonds or other
obligations; basis jor determining gain
or loss. In the case of a sale or other
disposition by a corporation, which is
(or has been) a member of an affilinted
group which makes (or has made) a con-
solidated income tax or excess profits
tax return for any taxable year, of bhonds
or other obligations issued or incurred
by another member of such group
(whether or not issued or incurred while
it was a member of the group and
whether issued or incurred before, dur-
g, or after the taxable year 1929) and
held by the selling corporation during
any part of a period for which a con-
solidated return is made or required
under the regulations under section 1502,
the basis of each bond or obligation, for
determuning the gain or loss upon such
sale or other disposition, determined in
accordance with the other provisions of
subtitle A, but without regard to any
adjustment under the last sentence of
section 1051, shall be decreased (except
as othermse provided in this section)
by the excess, if any, of the aggregate
of the deductions computed under
§ 1.1502-34 (b) (2) or (c) over the sum
of the aggregate bases of the stock of
the debtor corporation as computed un-
der § 1.1502-34 (b) (1) or (c) as the case
may be, held by the members of the
group. The adjustment with respect to
so much of such deductions as is based
upon losses sustained during the taxable
year 1929 and subsequent taxable years
for which the last day prescribed by law
for the filing of the return fell on or
before March 1, 1945 (the date on which
Treasury Decision 5441 was filed with
the Division of the Federal Register)
and availed of on consolidated returns
filed for such years shall be made only
m those cases in which the sales or
other disposition of such bonds or other
obligations resulted in a loss. See also
§ 1.1502-40 relating to disallowance of
Ioss upon intercompany bad debts.

§1.1502-36 Limitalion on allowable
losses on sale of stock, or bonds, or other
obligalions—(a) General rule. No loss
shall be allowed under §§1.1502-33,
1.1502-34, or 1.1502-35 upon the sale or
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other disposition of stock or bonds or
oblizations to the extent that such loss
is attributable to—

(1) Transfers of assets within the affil-
iated group (by sale, gift, or othervise)
without consideration or at markedly
fictitious values, during the period mn
which the corporations were affiliated
(whether or noy a consolidated return
was made) or

(2} A distribution duning a period 1in
which the corporations were affiliated of
earnings or profits accumulated prior
to the date upon which the distributing
corporation became a membar of the
group. )

(b) Qualification of general rule.
Paragraph (a) of this section shall not
be considered as in any way limiting the
operation of the provisions of subtitle A
relating to the basis for determuning gamn
or loss upon the sale or other disposition
of property, but as being in amplification
of and not in substitution for such pro-
vislons; subject, however, to this quali-
fication; that to the extent that the
transfers of assets referred fo in para-
graph (a) of this section are faken mto
account under the terms of subtiile Am
making adjustments in the basis, such
transfers will not be taken into account,
in denying losses under paragraph (a) of
this section.

§ 1.1502-37 Liguidations; recognition
of gain or loss—(a) During consolidated
return period. (1) Gain or loss shall
not be recoznized upon a distribution
during a consolidated return peried, by
a member of an affiliated group to an-
other member of such group, in cancel-
lation or redemption of all or any portion
of its stock, except—

(1) Where such cisfribution is 1n com-
plete liquidation and redemption of all
of its stock (whether in one distribution
or a series) and of its bonds and other
indebtedness, if any, and falls without
the provisions of section 332, and is the
result of a bona fide termination of the
business and operations of such member
of the group, in which case the adjust-
ments specified in §§1.1502-34¢ and
1.1502-35 shall be made, and § 1.1502-36
shall be applicable; or

(i1) YWhere such a disfribution without
the provisions of section 332 is one made
in cash in an amount in excess of the
adjusted basis of the stock, and bonds
and other indebtedness, in which case
gain shall be recognized to the extent of
such excess.

(2) When the business and operations
of the liquidated member of the affiliated
group are continued by another member
of the group, it shall not be considered a
bona fide termination of the business and
operations of the liquidated member.
With respect to the acquisition of its
bonds by the issuing company, see
§ 1.1502-41 (b)

(3) For the purpose of determmning
whether an affiliated corporation re-
celving property in a liquidating distribu-
tion qualifies under the provisions of
section 332 (b) (1) the aggrezate
amount of the stock of the liqmdated
corporation owned by the several mem-
bers of the afiiliated group on the date
of the adoption of the plan of ligmdation
and at all times, subsequent therefo and
prior to the receipt of the property n
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liquidation shall be considered as owned
by the distributee.

(b) After consolidated return period.
In case any such disfribution 1s made
after a consolidated return*“ period,
whether in complete or partial liquida-
tion, except a complete liquidation
within the provisions of section 332 (b)
with respect to stock and with respect
to bonds, debentures, notes, certificates,
and other indebtedness of the liqudated
corporation acquired prior to or during
any taxable year subsequent to 1928 for
which a consolidated income or excess
profits tax return was filed, the ad-
Justments specified in §§-1.1502-3¢ and
1.1502-35 shall be made, and § 1.1502-36
will be applicable,

§ 1.1502-38 Basis of properiy—(a)
General rule. Subject to the provisions
of paragraphs (b) and (¢) of this section
and except as otherwise provided in
§§ 1.1502-34, 1.1502-35 and 1.1502-39 the
hasis during a consolidated return period
for determining the gain or loss from the
sale or other disposition of property, or
upon which exhaustion, wear and tear,
obsolescence, amortization, and deple-
tion are to be allowed, shall be deter-
mned and adjusted m the same manner
as if the corporations were not affiliated,

‘whether such property was acquired be-

fore or during a consolidated return pe-
riod. Except as otherwise provided in
§ 1.1502-39 such basis immediately after
a consolidated return period (whether
the affiliation has been broken or
whether the privilege of making a con-
soliated return 1s not exercised) shall be
the same as immediately .prior to the
close of such period.

(b) Intercompany transactions. The
hasis prescribed in paragraph (a) of this
section ‘shall not be affected by reason
of a transfer during a consolidated re-
turn period, other than upon liquidation
as provided in paragraph (¢) of this
section (whether by sale, gift, dividend,
or otherwise) from a member of the
afiiliated group to another member of
such group.

(c) Basis after liquidation. (1) Where
property 1s acquired upon a distribution
described in § 1.1502-37 (a) mm which
gamn or loss 1s recognmized to the dis-
tributee, the basis of such property shall
he its fair market value at date of acqui-
sition.

(2) Where property 1s acquired upon
a liquidation to which section 332 1s ap-
plicable and if the first distribution in
pursuance of the plan of liquidation oc-
curs on or after June 22, 1954—

(i) Unless (ii) of this subparagraph 1s
applicable, the basis of such property
shall be the same as it would be in the
hands of the transferor;

(ii) If the basis of such property 1s
determined under 334 (b) (2) such sec-
tion shall be applicable in determimng
the basis of property received on the
liquidation (except property received by
the ligumidating corporation from other
members of the affiliated group during
a consolidated return period) and to any
property transferred by the liqudating
corporation to other members of the
group during a consolidated return
period as if such property had not been
transferred and was received in such
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liquidation. In addition, proper adjust-
ment shall be made with respect to the
effect of any other transactions between
members of the group during a con-
solidated return period which creates a
distortion of mmcome or a substantial
variation 1n basis of property from the
basis such property woul@ have had if
there had been no such fransactions.

(3) Where property 1s acquired upon &
distribution (not a complete liquidation
within the provisions of section 332 (b))
m which gamn or loss to the distributee
15 not recogmzed as provided 1n § 1.1502—
37 (a) the basis of such properfy shall
be the same as the basis of the stock
and the bonds and other obligations ex-
changed therefor, adjusted for—

(i) The transfer of assets within the
affiliated group by the distributing cor-
poration (by sale, giff, or otherwise)
without consideration or at markedly
fictitious values, during the period for
which the corporations were affiliated
(whether or not a consolidated return
was made)

(ii) Distributions during a period mn
which the corporations were affiliated of
earnings or profits accumulated prior to
the date upon which the distributing
corporation became a member of the
group; and

(iii) Cash received in the distribution.

(4) Where property was acqured
upon a distribution in which gain or loss
to the distributee was recogmized pur-
suant to the provisions of section 333 (2)
or the corresponding provisions of the
Internal Revenue Code of 1939 or the
Revenue Act of 1938, the basis of such
property shall be the same as the basis
of the stock exchanged therefor, ad-
Justed for—

(i) The transfer of assets within the
affiliated group by the distributing cor-
poration (by sale, gift, or otherwise)
without consideration or at markedly
fictitious values, durimng the period for
which the corporations were affiliated
(whether or not a consolidated return
was made)

(ii) Distribution during a consolidated
return period of earnmmgs or profits ac-
cumulated prior to the date upon which
the distributing corporation became 2
member of the group;

(iii) Cash received in the disfribution;
and

(iv) The amount of gain recogmzed to
the distributee 1n the liqudation.

(d) Basis not affected by acquisition
or sale of stock. Neither the acquisition
of stock of a corporation nor its sale or
other disposition shall affect the basis
of the property of such corporation for
determming gain or loss or upon which
exhaustion, wear and tear, obsolescence,
amortization, and depletion are to be
allowed.

§ 1.1502-39 Inventories—(a) Consoli-
dated return for first year of afjiliation.
If the income of an affiliated corporation
1s included 1 a consolidated return for
the periocd mmmediately following the
date upon which such corporation be-
came & member of the affiliated group,
the value of its opeming inventory to be
used in computing the consolidated tax-
able income shall be the proper value
of the closing inventory used i comput-

ing its taxable income for the preceding
taxable year.

(b) Consolidated return after separate
return by affiliates. If—

(1) A corporation which is a membeor
of the affiliated group for the first con«
solidated return period was a membeor
of the group in the preceding taxable
year, or

(2) A corporation which filed a sep-
arate return for its previous taxable year
was nof a member of the affilinted group
within the meaning of section 141 of the
Internal Revenue Code of 1939, at any
time during the last taxable year of tho
group not subject to section 1502, but
which would have been a member of tho
group during such period if section 1504
had been applicable and is a member of
the affiliated group filing a consolidatect
return for the first taxable year to which
section 1502 is applcable,

the value of its opening inventory to be
used 1 computing the consolidated tax-
able income for the first consolidated ro-
turn period shall be the proper value of
the closing inventory used in computing
its taxable income for the preceding tax.
able year, decreased in the amount of
profits or increased in the amount of
losses refiected in such inventories which
arose 1 transactions between membeys
of the affilinted group and which have
not been realized by the group through
final transactions with persons othoxr
than members of the group.

(c) Separate returns made after comne
solidated returns. If a corporation
which was a member of an affilintec
group 1 a consolidated return perlod
makes or 1s required to make a separate
return for the succeeding taxable year,
the value of its opening inventory to be
used i1n computing its taxable income
for such succeeding taxable year shall
be the proper value of its closing inven-
tory used in computing consolidated tax«
able income for the last consolidatecd
return period increased in the amount
of profits or decreased in the amount of
losses eliminated in the computation of
such inventory as profits or losses arlg-
mg n transactions between members
of the affiliated group, but in an amount
not exceeding, in the case of profits,
either the amount of profits arising from
such intercompany transactions ro-
flected in the closing inventory of such
corporation for such succeeding taxablo
year or the amounf of such intercom-
pany profits eliminated from its opening
mventory for its first consolidated 1o«
turn period pursuant to the provisiong
of paragraph (b) of this section, and not
exceeding, in the case of losses, elther tho
amount of losses arising from intercom-
pany transactions reflected in the clos«
ing mventory for such corporation for
such succeeding taxable year or theo
amount of such intercompany losses
eliminated from its opening inventory
for its first consolidated return period
pursuant to the provisions of paragraph
(b) of this section.

§ 1.1502-40 Bad debts—(n) Dedtc=
tion during consolidated return period,
No deduction shall be allowed during @
consolidated return period to any mem-
ber of the affiliated group on account of
worthlessness 1n whole or in part of any
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obligation (including accounts receiv-
able, bonds, notes, debts, and claims of
whatsoever nature) of any other cor-
poration which was a member of the
group as of the last day of the taxable
year or which was liqmdated by the
group durmng such year, except as a loss
resulting from a bona fide termination
of the business and operations of such
other corporation, whether in ligmmdation
or otherwise, in which case the loss shall
be computed subject to the adjustments
specified 1n § 1.1502-35 and the provi~
sions of § 1.1502-36 shall be applicable.

(b) Limitation of allowance after con-
solidated return period. With respect to
obligations (including accounts receiv-
able) of a member of an affiliated group
acquired 1n any way by another member
of the group prior to or during any tax-
able year subsequent to 1928 for which a
consolidated income or excess profits tax
return was filed, the adjustments pre-
sceribed with respect to the allowance of
losses upon the sale of bonds shall be
applicable to the allowance of any bad

debt deduction for any period subsequent-

to the consolidated return period. See
§ 1.1502--35.

§1.1502-41 Sale and relirement by
corporation of ils bonds—(a) Issued at
discount or premwum. If a corporation
which during any taxable year has been
a member of an affiliated group which
makes or 1s requred to make a consoli-
dated return, has issued its bonds at a
discount or premmum (wvhether or not
during a consolidated return pericd)
deduction will be allowed for the amor-
tization of the discount, and mcome in-
cluded for the amortization of the
premium, 1n the same manner, to the
same extent, and upon the same condi-
tions as if the corporation had never
‘been afiiliated, except that no deduction
for amortization of discount shall be al-
lowed, and no income shall be included
for amortization of.premium, during a
period for which a consolidated return is
made, on bonds of one member of the
group owned by another member of the
group.

(b) Acquisition of bonds by ssuing
company. If a corporation which has
been a member of an affiliated group
which makes or 1s required to make a
consolidated return, acqures its bonds
(whether or not from another member
of such group and whether or not during
a consolidated return period) gam or
loss shall be recogmzed 1n the same man-
ner to the same extent and upon the
same conditions as if the corporation had
never been affiliated, except that, if such
bonds are acquired from another mem-
ber of the group during a consolidated
return period, and 1n a transaction other
than a distribution in a ligmdation 1n
which gamn or loss to the distributee 1s
recognized pursuant to § 1.1502-37 (a)
m determiming the gain or loss to the
1ssuing company from such acqusition,
the basis thereof to such other member
of the group shall be deemed the pur-
chase price.

§ 1.1502-42 Capital loss limitations
and carryover (a) The provisions of
sections 165, 832 (¢) (5) 1211, 1212, and
1231 with respect to gamms and losses
from sales or exchanges of capital assets
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shall be applied, in respect of such gains
and losses sustained durilng a consoli-
dated return period as if the affiliated
group were the taxpayer.

(b) With respect to a net capital loss
sustamed by a corporation in a taxable
year prior to the first consolidated xe-
turn period in respect of which its
fncome is included in a consolidated xe-
turn, such loss (in an amount not in
excess of the net capital gain of such
corporation for succeeding consolidated
return periods) shall, for the purposes of
section 1212, relating to net capital loss
carryovers, be treated as if such net
capital loss had been sustained by the
affiliated group.

(¢) A consolidated net capital loss of
an afiiliated group for a consolidated re-
turn period shall be considered as a con-
solidated short-term capital loss in
subsequent consolidated return perleds
notwithstanding that one or more cor-
porations, members of the group in the
taxable year in which such loss was sus-
tained, make separate returns for sub-
sequent taxable years (or join in =2
consolidated return made by another
affiliated group) but only to the extent
that such consolidated net capital loss
15 not attributable to such corporations;
and such portion of such consolidated
net capital loss as is attributable to the
several corporations making separate
returns (or joining in a consolidated re-
turn made by another afiiliated group)
for a subsequent taxable year shall be
considered as a short-term capital loss
n such separate returns, or in such con-
solidated return of the other affiliated
group, but only to the extent that such
portion of such consolidated net capital
loss was not absorbed in intervening tax-
able years by net capital gains, consoll-
dated or separate, as the case may be.
Any net capital loss sustained by a cor-
poration prior to the first taxable year
in respect of which its income is in-
cluded in the consolidated return shall
be considered as o short-term capital
loss 1n the separate return of such cor-
poration (or the consolidated return of
another affiliated group of which it be-
comes a member) for a subsequent tax-
able year for which it makes a separate
return or joins in a consolidated return
of another group, but only to the extent
that such net capital loss was not ab-
sorbed in intervening taxable years by
net capital gains, consolidated or sepa-
rate, as the case’may be.

- §1.1502-43 Credit for joreign laxes.
The credit allowed to an affiliated group
for taxes paid or accrued under section
901 and for taxes deemed to have been
paid under section 902 during the con-
solidated return period to any forelgn
country or to any possession of the
United States, shall be computed and
allowed as if the afiilinted group were
the taxpayer and as if the aggresate
taxes paid or deemed to have been paid
by the several members of the group and
the credits allowed with respect to such
payments were payments made and
deemed to have been made by, and
credits allowed to, the group.

§ 1.1502-44 2Afethods of accounting—
(a) In general. All members of the af-
filiated group shall adopt that method

6335

of accounting which clearly reflects the
consolidated taxable income. A method
of accounting which does not treat with
reasonable consistency all items of gross
income and deductions of the various
members of the group shall not be re-
garded as clearly reflecting the consol-
idated taxable income. For example,
one member of the group will not be
permitted to report items of income or
deductions on the cash method of ac-
counting while another member of the
same group reports the same or sumilar
items on the accrual method. The pro-
visions of this paragraph are subject to
the exceptions stated in parazraph-(b)
of this section.

(b) Combination of methods. If the
members of an affiliated group have es-
tablished different methods of account-
ing, each member may retain such
method with the consent of the Com-
missioner: Provided, That the consoli-
dated taxable income is clearly reflected:
And provided further That iitercom-
pany transactions affecting such con-
solidated taxable income shall be elima~
nated and adjustments on account of
such transactions shall be made with
reference to a uniform method of ac-
counting to be elected by the members
of the group with the consenf of the
Commissioner.

(c) Adjustments required by changes
in method of accounting. In any casemn
which a member of an affiliated group
changes its method of accounting the
provisions of section 481 (2) shall be
applicable.

§ 1.1502-45 MMine exrploration expendi-~
tures. For the purpose of applying the
limitation provided in section 615 (¢)
(whether during a consolidated refurn
period or during a period for which a
separate return is made) if duning a
preceding taxable year for which a con~
solidated return was made or was re-
quired to be made any member of the
afMliated group for such preceding tax-
able year was allowed the deduction pro-
vided in section 615 (a) or made the
election provided in section 615 (b) each
member of the affiiated group for such
preceding taxable year shall be deemed
to have been allowed such deduction or
to have made such election, as the case
may be.

§1.1502-46 Deprecieiion. In the
computation of the deduction for de-
preciation under section 167, properfy
received by one member of the group
from another member of the group dur-
ing a consolidated return period, shall
be treated in the same manner as it
could be treated if it were held by the
transferor.

§ 1.1502-47 Election to deduct accrued
taxes. If all members of the affiliated
group were taxpayers which, for each
taxable year in which they were subject
to the tax imposed by section 500 of the
Internal Revenue Code of 1939 deducted
Federal income and excess profits taxes
when paid for the purpose of computing
subchapter A net income under such
Code, the affiliated group shall, if the tax
liability under section 541 is computed
upon the consolidated undistributed per-
sonal holding company income, deduct
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taxes under section 545 when paid unless
a member of the common affiliated group
elects 1n its return or the common parent
elects in a consolidated return for the
group of which it 1s the common parent
for a taxable year ending after June 30,
1954, to deduct the faxes described mn
section 545, when accrued. In any case
1n which the common parent corporation
or any member of the affiliated group
has, prior to the taxable year, elected to
deduct such taxes when accrued, each
member of the group shall be deemed to
have so elected 1n the first year there-
after in which its income 1s included 1n
the consolidated personal holding com-~
pany income. If an election i1s made by
the common parent corporation with re-
spect to a year for which the tax liability
under section 541 1s computed upon the
consolidated undistributed personal
holding company mcome, each member
of the group shall be deemed to have
made such election in such year. Any
such election made or, deemed to have
been made shall be applicable to each
member of the group for the taxable year
for which the election 1s made and for
all subsequent taxable years. Any.elec-
tion so made shall be 1irrevocable.

§ 1.1502-48 Liability for tax under
section 531. In any case in which an
afiliated group computes the tax liability
under section 541, upon the consclidated
undistributed personal holding company
mcome, the tax imposed by section 531
shall not be applicable.

§ 1.1502-49 Additions to tax for fail-
ure to pay estimated tax. (a) Except n
the case of an affiliated group described
m paragraph (b) of this section; any
addition to the tax under section 6655
for underpayment of estimated tax of a
member of an affiliated group which files
a consolidated return for the taxable
year shall be determined by allocating
the tax shown on the consolidated re-
turn to the several members of the group
by any of the methods prowided 1n
§ 1.1552-1 (a) selected by the common
parent corporation for the taxable year,
without regard to the method elected
under section 1552. If the group would
use the method of allocation authorized
by §1.15652-1 (a) (4) it must be the
method elected by the group with the
approval of the Commissioner for the
purpose of determining earnings and
profits. In the application of section
66556 (d) (1) with respect to a mem-
ber of the group which was included
in a consolidated return for the preced-
ing taxable year, whether or not such
member 1s imncluded in a consolidated
return for the taxable year, the “tax
shown on the return” for the preceding
taxable year shall be the portion of the
tax shown on such consolidated return
determined by allocating such tax to the
several members of the group by the pro-
cedure described above. In the applica~
tion of section 6655 (d) (2) if the
corporation was included in a consoli-
dated return for the preceding taxable
year, the “facts shown on the return”
shall be the facts shown on the consoli-
dated return of the group (whether of
this or another afiiliated group) for the
preceding taxable year attributable to
such corporation.
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(b) In the-case of an affiliated group
which has filed pursuant to the pro-
visions of § 1.1502-10 (¢) (2) a declara-
tion of estimated tax for the taxable year
for which a consolidated return 1s filed,
any addition to the tax provided by sec-
tion 6655 shall be determmed by refer-
ence to the payments made on such
declaration and to the tax shown on the
consolidated return.

(c) In the application of section 6655
(d) (1) with respect to the affiliated
group described in (b) the “tax shown
on the return” shall be— -

(1) If the group filed a consolidated
return for the preceding taxable year,
the tax shown on such return, or

(2) If the group did not file a con-
solidated return for the preceding tax-
able year, the aggregate of the taxes
of the several members of the group
shown on any separate returns of such
corporations for the preceding taxable
year, plus the tax shown on a consoli-
dated return for the preceding taxable
year attribufable to any member of the
group which jomed in a consolidated
return with another affiliated group for
such preceding taxable year. The tax
attributable to any such corporation
which jomed 1n a consolidated return
shall be determined by allocating the
tax shown on such consolidated return
m accordance with the procedure de-
scribed 1n paragraph (a) of this section.

(d) In the application of section 6655
(d) (2) with respect to the afiiliated
group described 1n (b) the “facts shown
on the return” shall be—

(1) If the group filed a consolidated
return for the preceding taxable year,
the facts shown on such return, or

(2) If the group did not file a-consol-
idated return for the preceding taxable
year, the facts shown on the separate re-
turns of the members of the affiliated
group for the preceding taxable year to-
gether with the facts shown on a con-
solidated return for the preceding tax-
able year attributable to any member of
the group which joined in a consolidated
return with another affiliated group for
such preceding taxable year.

§ 1.1502-50 Ga:wn on sale of bonds and
other evidences of indebtedness. In the
application of section 1232 (a) if one
member of the affiliated group acqures
a bond or other evidence of indebtedness
from another member of the affiliated
group durmg a consolidated return pe-
r10d, the determination of the amount
which 1s treated as gain from the sale or
exchange of property which 1s not a
capital asset. shall be made by mecluding
1ir. the penod of time during which such
bond or other evidence of indebtedness
was held, the period of time during
whach it was held by any other corpora-
tion which transferred it in a transac-
tion to which § 1.1502-31 (b) (1) (i) (or
the corresponding provision of prior
consolidated returns regulations) is ap-
plicable without regard to any period of
time before the last sale or exchange of
such instrument to which such section
1s not applicable. In the application of
section 1232 (¢) if a bond or other evi-
dence of indebtedness was acquired from
another member of an affiliated group
during a consolidated return period, then

the bond or other evidence of indebted-
ness shall be deemed to have been pur-
chased at the time of, and as having a
market value with coupons attached, de-
termined by reference to the earliest date
of purchase by any other corporation
which transferred it in a transaction to
which §1.1502-31 (b) (1) (1) (or the
corresponding provision of prior con-
solidated returns regulations) is appli-
cable without regard to any purchaso
prior to the last purchase to which such
section is not applicable.

§ 1.1503 Staiutory provisions; coin«
putation and payment of tax.

See. 1503. Computation and payment of
taz—(a) General rule. In any caso in whioh
a consolidated return is made or is roculred
to be made, the tax shall bo dotermined,
computed, assessed, collected, and adjusted
in accordance with the regulations under
section 1502 prescribed prior to the last day
prescribed by law for the fillng of such roe
turn; except that the tax imposed under
section 11 (c) or section 831 shall be in-
creased for any taxable year by 2 percont of
the consolidated taxable income ‘of the
affiliated group of includible corporations.
For purposes of this section, the term “cone
solidated taxable income' means the cone
solidated taxable tncome computed without
regard to the deduction provided by section
242 for partlally tax-exempt Interest.

(b) Limitation. If the aflillated group
includes one or more Western Hemlsphore
trade corporations (as defined in sectlon
921) or one or more regulated publio utilities
(as defined in subsection (c)), the incrense
of 2 percent provided in subsection (n)
shall be applied only on the amount by
which the consolldated taxable incomeo of
the affillated group exceeds the portion (it
any)of the consolidated taxable incomo nte
tributable to the Western Homisphoro trade
corporations and regulated public utilities
included in such group.

(c) Regulated public utility defined—(1)
In general. For purposes of subsection (b),
the term “regulated public utility' monng-—

(A) A corporation engaged in tho fur«
nishing.or sale of—

(1) Electric energy, pgas, water, or sowor-
age disposal services, or

(1) Transportation (not included in sub.
paragraph (C)) on an intrastate, suburban,
municipal, or interurban electrio railrond,
on an intrastate, municipal, or suburban
trackless trolley system, or on & munloipal
or surburban bus system, or

(i11) Transportation (not included In
clause (11)) by motor vehicle—

if the rates for such furnishing or sale, a4
the case may be, have been establishod or
approved by a State or political subdivision
thereof, by an agency or instrumontality of
the United States, by a publlc service or
public utility commission or other similar
body of the District of Columbla or of any
State or political subdivislon thereof, or
by a foreign country or an agency or ine
strumentality or political subdiviston
thereof.

(B) A corporation engaged as & common
carrier in the furnishing or sale of trang
portation of gas by pipeline, if subjoot to
the jurisdictlon of the Federal Power
Commission.

(C) A corporation engaged as a common
carrier (i) in the furnishing or sale of trange
portation by railroad, if subject to tho jurls-
dictlon of the Interstate Commorce Come
mission, or (i) in the furnishing or sule
of transportation of oll or other potroloum
products (including shale oil) by pipe ling,
if subject to the jurisdiction of tho Intor«
state Commerce Commission or if the rates
for such furnishing or sale are subject to
the Jjurisdiction of a public servico or pub=«
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lic utility commussion or other similar body
of the District of Columbia or of any State.

(D) A corporation engaged in the fur-
mushing or sale of telephone or telegraph
service, if the rates for such furnishing or
sale meet the requirements of subpara-
graph (A).

(E) A corporation engaged in the furnish-
ing or sale of transportation as a common
carrier by aw, subject to the jurisdiction of
the Civil Aeronautics Board.

(F) A corporation engaged in the fur-
nishing or sale of transportation by com-
mon carrier by water, subject to the juris-
diction of the Interstate Commerce Com-
massion under part III of the Interstate
Commerce Act, or subject to the jurisdiction
of the Federal Maritime Board under the
Intercoastal Shipping Act, 1933.

(2) Limitation., For purposes of stbsec-
tion (b), the term “regulated public utility”
does not (except as provided in paragraph
(3)) 1nclude a corporation described in para-
graph (1) unless 80 percent or more of its
gross income (computed without regard to
dividends and capital gains and losses) for
the taxable year 1s derived from sources de-
scribed in paragraph (1). If the taxpayer
establishes to the satisfaction of the Secre-
tary or his delegate that—

(A) Its revenue from regulated rates de-
scribed in paragraph (1) (A) or (D) and its
revenue derived from unregulated rates are
derived from its operation of a single inter-
connected and coordinated system or from
the operation of more than one such system,
and

(B) The unrelated rates have been and are
substantially as favorable to users and con-
sumers as are the regulated rates,

such revenue from such unregulated rates
shall be considered, for purposes of this
paragraph, as income derived from sources
described in paragraph (1) (A) or (D).

(8) Certain railroad corporations—(A)
Lessor corporation.. For purposes of subsec-
tion (b), the term “regulated public utility"”
shall also include a railroad corporation sub-
Ject to part I of the Interstate Commerce
Act, if (i) substantially all of its rallroad
properties have been leased to another such
railroad corporation or corporations by an
agreement or agreements entered into prior
1o January 1, 1954, (ii) each lease is for a
term of more than 20 years, and (iii) at
Jeast 80 percent or more of its gross income
(computed without regard to dividends and
capital gains and losses) for the taxable
year is derived from such leases and from
sources described in paragraph (1). For
purposes of the preceding sentence, an agree-
ment for lease of railroad properties entered
into prior to January 1, 1954, shall be con-
sidered to be a lease including such term
as the total number of years of such agree-
ment may, unless sooner terminated, be
renewed or continued under the terms of the
agreement, and any such renewal or contin-
uance under such agreement shall be con-
sidered part of the lease entered into prior
to January 1, 1954.

(B) Common parent corporation. For
purposes of subsection (b), the termx “regu-
Iated public utility” also includes a common,
parent corporation which is a common car-
rier by railroad subject to part X of the
Interstate Commerce Act if at least 80 per-
cent of its gross income (computed without
regard to capital gains or losses) is derived
directly or indirectly from sources described
in paragraph (1). ¥For purposes of the pre-
ceding sentence, dividends and interest, and
mcome from leases described in subpara-
graph (A), recewved from a regulated public
utility shall be considered as derived from
sources described in paragraph (1) if the
regulated public utility is a member of an
affiliated group (as defined in section 1504)
which includes the common parent corpora=-
tion.
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§ 1.1503-1 Computation and pay-
ment of tax—(a) General rule. In any
case m which a consolidated return is
filed or required to be filed, the tax shall
be determined, computed, assessed, col-
lected, and adjusted in accordance with
the regulations prescribed under section
1502 promulgated prior to the last date
prescribed by law for the filing of such
return,

(b) Limitation. If the afiiliated group
mcludes one or more Western Hem-
isphere trade corporations (as defined in
section 921) or one or more resulated
public utilities (as defined in section 1503
(c)) the increase in tax described in
section 1503 (a) shall be applied in a
manner provided in the regulations
under section 1502,

(c) Regulated opublic ulilities. For
regulations relating to the definition of
“regulated public utility”, sce § 1.1502-2
(¢:9)

§1.1504 Statutory provisions; defi-
nitions.

Sce. 1504, Definitlions—(a) Definition of
“afiliated group.” As uced in this chapter,
the term “affilfated group” means one or
more chalns of includible corpsrations con-
nected through stock ownerchip with o com-
mon parent corporation which is an in-
cludible corporation if—

(1) Stock poscessing at least 80 percent of
the voting power of all clacsces of stock and
at least 80 percent of each class of the non-~
voting stock of each of the includible cor-
porations (except the common parent cor-
poration) is owned directly by onc or more
of the other includible corporations; and

(2) The common parent corporation owns
directly stoclt pozsessing at least 80 percent
of the voting poswwer of all clasces of stock
and at least 80 percent of each class of the
nonvoting stock of at least one of the cther
includible corporations.

As used In this subsection, the term “stock”
does not include nonvoting stocl which is
limited and preferred as to dividends.

(b) Definition of “includible corporation”
As used in this chapter, the term “includible
corporation’ means any corporation except—

(1) Corporations exempt from taxation
under section §01.

(2) Insurance companies subject to tax-
atlon under section 802 or 821,

{3) Foreign corporations.

(4) Corporations entitled to the benefits
of section 931, by reason of receiving a largs
percentape of thelr income from cources
within possessions of the United States.

(5) Corporations organized under the
China Trade Act, 1922,

(6) Regulated Investment compantes sub-
Ject to tax under subchapter LI of chapter 1.

(7) Unincorporated business enterprices
subject to tax as corporations under cec-
tion 1361.

(c) Includible insurance companics. D2-
spite the provisions of paragraph (2) of sub-
section (b), two or more domestic insur-
ance companies each of which is gubject to
taxatlon under the same gection of this sub-
title shall be considered as includible cor-
porations for the purpese of the application
of subsection (a) to such insurance com-
panies alone.

(d) Subsidiary formed to comply with
Joreign law. In the cace of a domestic cor-
poration owning or controlling, dircctly or
indirectly, 100 percent of the capital stoclt
(exclusive of directors® quallfyiny chares) of
a corporation organized under the laws of o
contiguous forelgn country and maintained
solely for the purpose of complying with the
laws of such country as to title and opera-
tion of property, such forelgn corporation

6337

may, at the opticn of the domestic corpora=-
tlon, bo treated for the purpase of this sub-
title as @ domestic corporation.

§ 1.1504-1 Definitions. The privileze
of flling consolidated returns 1s extended
to all includible corporations constifug~
ing affiliated groups as defined 1n section
1504. Scetheregulations under § 1.1502
for a description of an affiliated group
and the corporations which may be con-
sidered as includible corporations.

§1,1505 Statutory prowmsions; cross
references.

See. 1893, Crozs references. (1) For sus-
pencion of running of statute of limitations
“hen notlee in respect of a deficlency Is
maﬂed)to one corparation, cee section 6503
(a) (1).
(2) For allgeation of income and deduc-
tlons of related trades or businecses, see sec-
tlon 482.

§ 11551 Statutory promsions; dis-
allowance of surtexr exemption and ac-
cumulated earnings credit.

8Srce. 1551, Dicallowance of surtez exemption
and accumuloted earnings credit. If any
corporation transfers, on or after January 1,
1951, all or part of its property (other than
money) to another corporation whica waos
created for the purpoce of acquiring such
property or which was not actively engazed
in buciness at the time of such acquisition,
and if after such transfer the transferor cor-
poration or 1t5 staclholders, or bath, are in
control of such transferee corporation during
any part of the taxable year of such trans-
ferce corporatfon, then such transferee cor-
poration chall not for such taxable year (ex-
cept 23 may be otherwice determined under
cection 263 (b)) ba allowed elther the $25,000
cxemption from surtax provided in section
11 (¢) or the £€0,000 accumulated earninzs
credit provided in paragraph (2) or (3) of
cection 6§35 (c¢), unlezs such transferee cor-
poration chall establish by the clear pre-
ponderance of the cvidence that the securing
of such cxemption or credit was not a major
purpoze of such transfer. For purpases of
this cectlon, control means the ownerchip
of stock poctessing at least 80 percent of the
total combined voting power of all clazses of
stoclc entitled to vote or at least 80 percent
of the total value of shaves of all classes of
stock of the corporation. In determining
the ownerchip of stock for the purpese of
this cectlon, the ownerchip of stoclkz shall ba
determined in accordance with the provisions
of cection 6§44, cxcept that constructive
ownerchip under cection 544 (2) (2) shall b2
determined only with respect to the in-
dividual’s cpouce and minor children. The
provisions of cection 269 (b), and the au-
thorlty of the Seccretary under such section,
chall, to the extent not inconsistent with
the provisions of this cection, ke applicablze
to this sectlon.

§ 1.1551-1 Disallowcance of surtar ex-
emption and accumulated earmings
credit—(a) In general. If one corpora-
tion transfers on or affer January 1,
1951, all or part of its property (other
than money) to another corporation,
nefther the $25,000 exemption from sur-
tax provided in csection 11 (¢) nor the
$60,000 accumulated earnings credit pro-
vided in paragraph (2} or (3) of section
535 (¢) shall be allowed the transferce
if:

(1) The transferee was creafed for
the purpose of acquiring such property,

or

(2) The transferee was not actively
engaged in business at the time of the
acquisition, and
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(3) After such transfer, the trans-
feror or its stockholders, or both, are in
control of the transferee during any part
of the taxable year of the “transferee,
unless—

(4) The transferee establishes by the
clear preponderance of the evidence that
the securmg of either such exemption
or credit or both was not & major purpose
of such transfer, or

(5) The Commussioner allows such
exemption or credit pursuant to the
authority provided m section 1551 and
section 269 (b)

(b) Purpose of section 1551. (1) The
purpose of section 1551 1s to prevent
avoirdance or evasion of the surtax im-
posed by section 11 (¢) or of the accu-
mulated earnings tax imposed by section
531. It is not intended, however, that
section 1551 be interpreted as delimiting.
or abrogating any principle of law es-
tablished by judicial decision, or any
existing provisions of the Internal Rev-
enue Code, such as sections 269 and 482,
which have the effect of preventing the
avoidance or evasion of income taxes.
Such principles of law and such provi-
sions of the Code, including section 1551
are not mutually exclusive, and 1n ap-
propriate cases they may operate to-
gether or they may operate separately.

(2) The provisions of section 269 (b)
and the authority of the Commissioner
thereunder, to the extent not inconsist-
ent with the provisions of section 1551
are applicable to cases covered by sec-
tion 1551. Pursuant to the authority
provided 1n section 269 (b) the Commus-
sioner may allow to the transferee any
part of a surtax exemption or accumu-
lated earnings credit for a taxable year
for which such exemption or credit would
otherwise be disallowed under section
1551, or he may apportion such exemp-
tion or credit among the corporations
involved, For example, Corporation A
transfers on January 1, 1955, all its
property to Corporations B and C in
exchange for all the stock of such cor-
porations. Immediately thereafter, Cor-
poration A 1s dissolved and its stockhold-
ers become the sole stockholders of
Corporations B and C. Assuming that
Corporations B and C are unable to
establish by the clear preponderance of
the evidence that the securing of the
surtax exemption provided in section 11
(c) or the accumulated earnings credit
provided m section 535 or both, was not
a2 major purpose of the transfer, the
Cominissioner, nevertheless, has author-
ity under sections 1551 and 269 (b) to
allow one such exemption and credit and
to apportion such exemption and credit
bhetween Corporations B and C.

(3) For the purpose of section 1551
and this section, a corporation maintamn-
1ng an office for the purpose of preserving
its corporate existence is not considered
to be “actively engaged i business” even
though such corporation may be deemed
to be “doing business” for other pur-
poses. Similarly for the purpose of sec-
tion 1551 and this section, a corporation
engaged m winding up its affairs, prior
to an acqusition to which section 1551 1s
applicable, 1s not considered to be
“actively engaged in business.”

(¢) Meaning and application of the
term “conirol.”” (1) For the purpose of
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section 1551 and this section, the term
“control” means the ownership of stock
possessing either (i) at least 80 percent
of the total combined voting power of
all classes of stock entitled to vote, or
(ii) at least 80 percent of the total value
of shares of all classes 'of stock of the
corporation. In determiming whether
stock possessing at least 80 percent of
the total combined voting power of all
classes of stock entitled to vote 1s owned,
all classes of such stock shall be con-
sidered together; it 1s not necessary that
80 percent of each class of voting stock
be owned. Likewise, 1 determming
whether stock possessmg at least 80 per-
cent of the total value of shares of all
classes of stock is owned, 2ll classes of
stock of the,corporation shall be consid-
ered together; it 1s not necessary that 80
percent of the value of shares of each
class be owned. The fair market value
of a share shall be considered as.the
value to be used for the purpose of this
computation. The ownership of stock
shall be determined 1n accordance with
the provisions of section 544 and the reg-
ulations thereunder, except that con-
structive ownership under section 544
(a) (2) shall be determined only with
respect to the individual’s spouse and
minor children. For example, m addi~
tion to stock held directly or under an
option to purchase, an mdividual 1s
deemed to own stock held directly or mn-
directly by or for his spouse or minor
children, and also to own a proportion-
ate part of the stock owned by a corpo-
ration, partnership, estate, or trust in
which he holds an mterest as a share-
holder, partner, or beneficiary.

(2) Disallowance of the exemption
and credit under .section 1551 1s not
limited to the taxable year of the trans-
feree corporation mm which the transfer
of property occurs. Section 1551 pro-
vides for the disallowance of the exemp-
tion and credit for any taxable year
whether the taxable year in which the
transfer of property occurs or any sub-
sequent taxable year of the transferee
corporation, if, durmg any part of such
year, the tiansferor corporation or its
stockholders, or both, are i control of
the transferee corporation. Thus, if
Corporation D on January 1, 1955,
transfers a part of its property to Cor-
poration E, a corporation not actively
engaged 1 busmess at the time of the
acquisition of such property, m ex-
change for 60 percent of the voting stock
of Cqrporation E, and, thereafter, dur-
g a later taxable year with respect to
which section 1551 1s applicable, ac-
quires an additional 20 percent of the
voting stock of Corporation E, Corpo-
ration D, by reason of such later acquisi-
tion, 1s considered to be m confrol of
Corporation E as of the ftime of such
acquwsition for the purpose of section
1551. Accordingly, Corporation E will
be disallowed the surtax exemption and
accumulated earnings credit for the tax-
able year in which the later acqwsition
of stock occurred and for each taxable
year thereafter in which the requsite -
control continues, unless Corporation E
establishes by the clear preponderance
of the evidence that the securing of such
exemption or credit, or both, was not a

major purpose of the transfer of the
property 1 1955.

(3) In determining, for the purpose of
section 1551 whether o corporation, its
stockholders, or both, are in conirol of
a transferee corporation, it 1s not neces«
sary that the stock be acquired on or
after January 1, 1951, Thus, if Corpo~
ration F on June 1, 1950, owns 70 per-
cent of the voting stock of Corporation
G, and, thereafter, on January 2, 1965,
Corporation F acquires an additionsl 10
percent of such stock, control within the
meaning of section 1551 is acquired by
Corporation F on January 2, 1955,

(d) Nature of transfer A transfor
made by any corporation of all or part
of its assets, whether or not such trans-
fer qualifies as a reorganization under
section 368 is within the scope of sco«
tion 1551 except that section 16561 does
not apply to a transfer of money only.
For example, the transfer of cash for
the purpose of expanding the business
of the transferor corporation through
the formation of a mew corporation ig
not a transfer within the scope of secw
tion 1551 irrespective of whether the new
corporation uses the cash to purchase
from the transferor corporation stock in
trade or similar property.

(e) Purpose of iransfer In detor-
muning, for the purpose of section 1551
whether the securing of the exemption
from surtax or the accumulated earnings
credit constituted “a major purpose” of
the transfer, all circumstances relevant
to the transfer shall be considered. For
disallowance of the surtax exemption
and accumulated earnings credit undex
section 1551, it is not necessary that the
obtaming of either such credit or ex«
emption or both have been the sole or
prmcipal purpose of the transfer of the
property. It is sufficient if it appears, in
the light of all the facts and eircum-
stances, that the obtaining of such ex-
emption or credit, or both, was one of
the major considerations that prompted
the transfer. Thus, the securing of the
surtax exemption or the accumulated
earnings credit may constitute “a major
purpose” of the transfer, notwithstand-
ing that such transfer was effected for n,
valid business purpose and qualificd ag
a reorganization within the meaning of
section 368. The taxpayer's burden of
establishing by the clear preponderance
of the evidence that the securing of
either such exemption or credit or both
was not “a major purpose” of the trans-
fer may be met, for example, by a show=-
g that the obtaining of such exemp-
tion, or credit, or both, was not a major
factor in relationship to the other con-
sideration or considerations which
prompted the transfer.

§ 1.1552 Statutory provistons; carn-
wngs and profits.

Sec. 1552, Earnings and profits—(n)
General rule—Pursuant to regulations pro-
seribed by the Secretary or his delegato tho
earnings and profits of each member of tn
affillated group required to be included in «
consolldated return for such group filed for
a taxable year beginning after December 31,
1953, and ending after the dato of ennctmont
of this title, shall be determined by allocat-
ing the tax llability of the group for such
year among the membeors of the group in
accord with whichever of the following
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methods the group shall elect in its first con-~
solidated return filed for such a taxable year:

(1) The tax liability shall be apportioned
among the members of the group in accord-
ance with the ratio which that portion of
the consolidated taxzable income attributable
to each member of the group having tazable
income bears to the consolidated taxable
income.

(2) The tax lability of the group shall be
allocated to the several members of the
group on the basis of the percentage of the
total tax which the tax of such member if
computed on a separate return would bear
to the total amount of the taxes for all
members of the group so computed.

{3) The tax lability of the group (exclud-
ing the tax increases arising from the con-
solidation) shall be allocated on the basis
of the contribution of each member of the
group to the consolidated taxable income of
the group. Any tax increases arising from
the consolidation shall be distributed to the
several members in direct proportion to the
reduction 1n tax liability resulting to such
members from the filing of the consolidated
return as measured by the difference be-
tween theiwr tax liabilities determined on a
separate return basis and their tax liabilities
(determmed without regard to the 2 per-
cent increase provided by section 1503 (a))
based on their contributions to the consoli-
dated taxable income.

(4) The tax liability of the group shall be
allocated in accord with any other method
selected by the group with the approval of
the Secretary or his delegate.

(b) Failure to elect. If no election is
made in such first return, the tax liability
shall be allocated among the several mem-
bers of the group pursuant to the method
prescribed in subsection (a) (1).

§ 1.1552-1 Earmings and profits—(a)
General rule. For the purpose of deter-
mimng the earnings and profits of each
member of an affiliated group which 1s
required to be included 1n a consolidated
return for such group filed for a taxable
year beginning after December 31, 1953,
and ending after August 16, 1954, the
tax liability of the group shall be allo-
cated among the members of the group
1n accordance with whichever of the fol-
Jowing methods the group shall elect 1n
its first consolidated return for such a
taxable year:

(1) The tax liability shall be appor-
tioned among the members of the group
in accordance with the ratio which that
portion of the consolidated taxable m-
come attributable to each member of
the group having taxable income bears
to the consolidated taxable imncome.

(2) The tax liability of the group shall
be allocated to the several members of
the group on the basis of the percentage
of the total tax which the tax of such
member if computed on a separate re-
turn would bear to the total amount of
the taxes for all members of the group
so computed.

(3) The tax liabilify of the group (ex-
cluding the tax increases arising from
the consolidation) shall be allocated on
the basis of the contribution of each
member of the group to the consolidated
taxable income of the group. Any tax
ncreases arsing from the consolidation
shall be distributed to the several mem-
bers in direct proportion to the reduc-
tion 1 tax liability resulting to such
members from the filing of the consoli-
dated return as measured by the differ-
ence between their tax liabilities deter-
mined on a separate return basis and
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therr tax liabilities (determined without
regard to the 2 percent increase pro-
wvided by section 1503 (a) and § 1.1502-30
(a)) based on their contributions to the
consolidated taxable income.

(4) The tax Hability of the group
shall be allocated in accord with any
other method selected by the group with
the approval of the Commissioner.

(b) IMethod of election. The election
under section 1552 (a) (1), (2) or (3)
shall be made not later than the time
prescribed by law for filing the first con~
solidated return of the group for a tax-
able year beginning after December 31,
1953, and ending after August 16, 1954
(including extensions thereof) If the
group elects to allocate its tax liabllity in
accordance with the method prescribed
m section 1552 (a) (1), (2) or (3), a
statement shall be attached to the return
so stating. Such statement shall be
made by the common parent corporation
and shall be binding upon all members
of the group. In the event that the
group desires to allocate its tax lability
in accordance with any other methed
pursuant to section 1552 (a) (4), ap-
proval of such method by the Commis-
sioner must be obtained within the time
prescribed above. If such approval is
not obtained in such time, the group
shall allocate in accordance with the
method prescribed in section 1552 (a)
(1> The request shall state fully the
method which the group wishes to apply
m apportioning the tax lability. An
election once made shall be irrevocable
and shall be binding upon the group with
respect to the year for which made and
for all future years for which a consoli-
dated return is filed or required to be
filed unless the Commissioner authorizes
a change to another method prior to the
time prescribed by law for filing the re-
turn for the year in which such change
1s to be effective.

(c) Failure to elect. If a group fails
to make an election in accordance with
paragraph (b) of this section, the
method prescribed under section 1552
(a) (1) shall be applicable and shall be
binding upon the group in the same
manner as if an election had been made
to so allocate.

[sEaL] 'T. COLELIAN ANDREWS,
Commussioner of Internal Revenue.

Approved: August 24, 1955.

A. N. OVERBY,
Acling Secretary of the Treasury.

[F. R. Doc. §5-7027; Flled, Aug. 29, 1035;
8:43 a. m.}

TITLE 32A—NATIONAL DEFENSE,
APPENDIX

Chapter |—Office of Defense
Mobilization

[Dafense Moblilization Order-VII-3, Supp. 1]

DMO VII-3, Surp. 1—POLICY ON THE
CONTROL OF MNATERIALS AWD FACILITIES
By THE USE OF PRIORITIES AND ALLOCA-
TION AUTHORITY UnbER Disaster Coli-
DITIONS

By virtue of the authority vested in
me by Executive Order 10480 of August
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14, 1953, as amended, it 1s hercby ordered
as follows:

1. Controls on the distribution and use
of materials and facilities shall be used
to assist in providing materials and
facilities for the restoration of produc-
tive capacity damaged or destroyed by a
major disaster as defined and determuned
under the provisions of Public Law 875,
81st Conw. (42 U. S. C. 1855)

(a) Whenever the facility to be re-
stored has production orders identified
by the symbols A-E.

(b) Yhenever failure to restore the
facility would result in failure fo meet a
defense delivery schedule.

(c) Whenever failure to restore the
{acility would prevent the provision of a
service necessary to meet a defense de-
livery schedule.

(@) When and to the extent that
assistance is necessary to restore mobili-
zation base capacity for the production
of defense items including matenals and
services covered by Office of Defense
Mobilization expansion goals whether or
not such goals remain open.

2, This Supplement shall take effect
August 27, 1935.

OFFICE OF DEFENSE
MOBILIZATION,
ArtHUR S. FLErpmNG,
Director
[F. R. Dac. 55-7073; Filed, Auz. 23, 1855;
10:18 a. m.]

TITLE 43—PUBLIC LANDS:
INTERIOR

Chapter l—Bureau of Land Manage-
ment, Depariment of the Interior

Appendix C—Public Land Orders
{Public Land Order 1273]
[Washington 01330]
WASHINGTION

RESERVING PUBLIC LANDS IN CONNECTION
WITH PHALOX LAKE PUBLIC FISEING
AREA; REVOKING EXECUTIIVE ORDER NO.
3747 OF OCIOBER 16, 1922

By virtue of the authority vested mn
the President by section 1 of the act of
June 25, 1910 (36 Stat. 847; 43 U. S. C.
141), and otherwise, and pursuant to
Executive Order No. 10355 of May 26,
1952, and the act of March 10, 1934, as
amended by the act of Auzust 14, 1946
(48 Stat. 401; 60 Stat. 1080; 16 U. S. C.
€61-666¢), it is ordered as follows:

Subject to valid existing rizhts, the fol-
lowing-described public lands in Wash-
ington are hereby withdrawn from all
forms of appropriation under the public-
land laws, including the minming buf nof
the mineral-leasing laws, and reserved
under the jurisdiction of the Depart-
ment of the Interior for use of the Da-
partment of Game of the State of Wash-
ington in connection with the Phalon
Lake Public Fishinz Area, under such
conditions as may be prescribed by the
Secretary of the Intenor:

WOLLAMETTE MERIDIAN
T.38N.R.39 E.,
Sec. 21, lot 3.

The tract described confamms 9.70
acres.
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Executive Order No. 3747 of October
16, 1922, reserving the above-described
tract for use of the Bureau of Fisheries
for fish-cultural purposes, 1s hereby re-
voked.

OrME LEWIS,
Assistant Secretary of the Interior

AvucusT 23, 1955.

[F. R. Doc. 55-6996; Filed, Aug. 29, 1955;
8:45 a. m.]

[Public Land Order 1210]
[Misc. 69028]
CALIFORNIA

POWER SITE RESTORATION NO. 517 AND
RESERVOIR SITE RESTORATION NO. 223
PARTIALLY REVOKING RESERVOIR SITE NO.
17 AND POWER SITE RESERVE NO. 326; RE~
VOKING POWER SITE RESERVE NO. 205

By virtue of the authority vested in
the President by Section 1 of the act of
June 25, 1910 (36 Stat, 847; 43 U. S. C.
141) and pursuant to Executive Order
No. 10355 of May 26, 1952, it 1s ordered as
follows:

1. The orders described below, with-
drawing public lands as indicated, are
hereby revoked so far as they affect the
following-described lands:

(a) 'The Executive order of June 8,
1926, creating Reservoir Site Reserve No.
17 (Pacific Slope Basms 1n Califorma)

MouNT D1aBLO MERIDIAN

T, 36 N, R, 4 W,,
Sec. 32, SEY4NE4.
T.36 N, R. 5 W,
Sec. 22, SW4,
Sec. 34, SEl4NE1;, SWI4LNWI;, NI,S1,.

The areas described aggregate 440
acres,

(b) The Executive order of December
11, 1912, creating Power Site Reserve No.
326, Sacramento River No. 2, California:

MoOUNT DIABLO MERIDIAN

T.37TN,R. 4 W,
Sec. 4, SWY,SW.

T.40 N.,, R. 4 W,
Sec. 28, SW14,85W14.

T.36 N, R.6 W.,,
Sec. 2, SWI,NEY;,
Sec. 10, EX,SEY,
See. 11, W, NE1;,

The areas described aggregate 280
acres.

2. The Executive order of September
26, 1911, reserving the following-de~
scribed lands as Power Site Reserve No.
205, is hereby revoked:

MoUnT DIABLO MERIDIAN

T.39 N, R. 4 W,
Sec, 2, lots 1 and 2,

The areas described aggregate 20,77
acres.

3. An order of the Acting Director of
the Geological Survey of June 9, 1955
(Power Site Cancellation No. 104) can-
celled the Departmental order of August
24, 1933, so far as it approved the clas~
sification as power sites in Power Site
Classification No., 267 of the following-
described lands:

MoUNT DIABLO MERIDIAN

T.36 N, R. 4 W.,
Sec. 32, SEY4NEY.
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T.36 N, R.5 W,
Sec. 22, SW,
Sec. 34, SEY4NEY;, SWILNWI;, N1,Slk.

The areas described aggregate 440
acres.

4. The Federal Power Commission mn
Docket No. DA-868—California, adopted
June 8, 1945, vacated the power with-
drawal of the following-described land,
which was reserved under the provisions
of Section 24 of the Federal Power Act
pursuant to the filing of an application
on April 14, 1934, for license under the
act for proposed Water-Power Project
No. 1276:

MOUNT DIABLO MERIDIAN

T.36 N., R. 5 W.,
Sec. 34, NE14SEY;NEY;.

The area described contains 10 acres.

5. All the lands released from with-
drawal by this order, or by the orders
described 1n paragraphs 2 and 3, are 1n-
cluded 1n other withdrawals or disposals
as follows:

(a) In First Form Reclamation With-
drawal:

T.36 N, R. 4 W,
Sec. 32, SE4NEY,.
T.36 N., R. 5 W.,
Sec. 22, SW;,
Sec. 34, SW¥; NW1Y;, SEY4,NEY;, N14S%.

(b) By Executive Order No, 4203 of
April 14, 1925, mn aad of classification
pursuant to the authority vested in the
President by section 1 of the act of June
25, 1910 (36 Stat. 847; 43 U. S.C. 141) as
amended:

T.37TN,R. 4 W,
Sec. 4, SW14,SW1;.
T.36N.,,R.5W,
Sec. 10, E1,SEY,;,
Sec. 11, SWI,NEY;.

(¢) Approved State school selections:

T.40N,R. 4 W.,,

Sec. 28, SW4SW1.
T.36N,,R.5W,,

Sec. 2, SWI,NEY;,

(d) Patented lands:

T.36 N.,,R.5 W,
Sec. 11, NW{4NEY.

(e) In Power Project No. 560 effective
December 6, 1924,

T.36 N,R.5W,,
Sec. 34, N4, SE.

(£) In Shasta National Forest:

T.36 N, R. 4 W,,
Sec. 32.

T.39 N, R.4 W,
Sec. 2, lots 1 and 2,

T.40 N, R. 4 W,,
Sec. 28, SWILSW4.

T.36 N,,R. 5 W,,
Secs. 22 and 34.

T.36 N.,, R. b W,,
Sec. 2, SWILNEY;,
Sec. 10, EY%4SEY,
Sec. 11, WL NEY;.,

6. The SE14SEY,, sec. 10, T. 36 N, R.
5 W., was restored to location, entry or
selection, subject to the provisions of
Section 24 of the Federal Power Act and
to the withdrawal for national forest
purposes, by Departmental order of
July 12, 1935 (Restoration No, 8§26)

7. The undisposed of national forest
lands, subject to the provisions of exist-
ing withdrawals, shall become subject to
the public~-land laws relating to national
forest lands on the 91st day after publi-
cation of this order in the FebEraAL
REGISTER.

8. Effective on the date of publication
of this order in the FEDERAL REGISTER, tho
lands released from withdrawal by this
order, other than the State school and
patented lands, and the lands in first
form reclamation withdrawal, shall bo
subject for a period of 90 days to appli-
cation by the State of California under
any statute or regulation applicable
thereto, for rights-of-way for public
highways or as a source of material for
the construction and maintenance of
such highways pursuant to Section 24 of
the Federal Power Act as amended (16
U. S. C. 1946 ed., Supp. V, 818)

ORME LEWIS,
Assistant Secretary of the Interior

Avcust 23, 1955.

[F. R. Doc. 65-6997; Filed, Aug. 29, 1955;
8:45 a. m.]
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DEPARTMENT OF ACRICULTURE

Agricultural Marketing Service

[7 CFR Part 9531
[Docket No. AO144-A6]

HANDLING OF LEMONS GROWN IN
CALIFORNIA ‘AND ARIZONA

NOTICE OF RECOMMENDED DECISION AND
OPPORTUNITY TO FILE WRITTEN EXCEP-
TIONS WITH RESPECT TO PROPOSED FUR-
THER AMENDMENTS TO MARKETING AGREE~
MENT AND ORDER

Correction

In F R. Document 55-6871, appearing
m the i1ssue for Wednesday, August 24,
1955, at page 6191, change the word
“protest” m column 2, line 5, page 6192,
to read “protect”

[ 7 CER Part 1004 1
[Docket No. AO-271]

HANDLING OF MILK 1N CENTRAL ARIZONA
MARKETING AREA

NOTICE OF RECOMMENDED DECISION AND
OPPORTUNITY TO FILE WRITTEN EXCEDP-
TIONS THERETO WITH RESPECT TO PRO-
POSED MARKETING AGREEMENT AND ORDER

Pursuant to the rules of practice and
procedure, as amended, governing pro-
ceedings to formulate marketing agree-
ments and orders (7 CFR Part 900), no-
tice 1s hereby given of the filing with the
Hearing Clerk of this recommended de~
cision of the Deputy Administrator,
Agricultural Marketing Service, United
States Department of Agriculture, with
respect to a proposed marketing agree~
ment and order regulating the handling
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of milk in the Ceniral Arizona market-
ing area to be made effective pursuant to
the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U. S. C. 601 et seq.)

Interested parties may file exceptions
to this recommended decision with the
Hearing Clerk, Room 112, Admimsfra-
tion Building, United States Department
of Agriculture, Washington, D. C., not
later than the close of business on the
15th day after the publication of this
recommended decision m the ¥FepeEran
Recister. Exceptions should be filed mn
quadruplicate.

Prelimwnary stalement. A public
hearing on the record of which the rec-
ommended marketing agreement and
order was formulated was called by the
Agricultural Marketing Service, United
States Department of Agriculture, fol-
lowing receipt of a petition and proposed
order filed by the Arizona Dawrymen’s
Ieague, Phoemx, Arizona. ‘The public
hearmeg on the record of which the pro-
posed marketing agreement and order
was formulated was conducted at Phoe~
nix, Arizona, on April 19-23, 1955, pur-
suant to a notice thereof issued March
29, 1955 (20 F. R. 2084)

The material 1ssues of record related
to:

1. Whether the handling of milk min
the market 15 1n the current of inter-
state commerce or directly burdens,
obstructs or affects interstate com-
merce 1t milk or its produets;

2. Whether marketing conditions jus-
tify the issuance of a marketing agree-
ment or order; and

3. If an order 1s 1ssued, what its pro-
visions should be with respect to:

(a) The scope of regulation,

(b) The classification of milk,

(c) The level and method of deter-
mining class prices,

(@) The method to be used in dis-
tribubing proceeds to producers, and

(e) Administrative provisions.

Findings and conclusions. Upon the
evidence adduced at the hearing and the
record thereof, it 1s hereby found and
concluded that:

(1) Characler of commerce. Al milk
which will be regulated under the pro-
posed marketing agreement and order 1s
in_the current of interstate commerce
or directly burdens, obstructs or affects
interstate commerce mm milk or its
products.

Milk produced mm Califorma 1s pur-
chased or both regular and supplemen-
tal bases to meet the demand for Awmd
milk products of consumers in the Cen-
tral Arizona marketing area as defined
in the proposed order. On a regular
basis, four milk producers (of the twelve
supplying Yuma) whose farms are lo-
cated 1 PBard, Californmia, regularly
supply milk to handlers located in Yuma,
Arizona. A distributor m Yuma dis-
poses of bottled milk mn the Bard-
‘Winterhaven area in Califorma. Also,
a distributor operating a milk depot in
the marketing area processes milk that
1s sold on vendor routes in New Mexico.

On g supplemental basis, substantial
quantities of milk produced i Califor-
nia and Utah are mmported each year
to supply part of the raw milk require-
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ments of nearly all handlers in the
Central Anizona marketiny area. Such
1mports have been necessary each year
during July through October (the
months of seasonally-short production
of milk in the area) in some years miliz
15 imported for pericds as lonm as 7
months (1951) to 10 months (1952) In
1952 importations of Grade A millz into
Phoemx and Tucson totaled nearly 69
million pounds; in 1954 they totaled
about 29 million pounds., Milk o0 ima
ported was commingled with locally-
produced milk and distributed to con-
sumers throughout Arizona. The rec-
ord shows that handlers operating in
this manner compete actively throuzh-
out the entire marketing area with han-
dlers buying all, or most, of their millk:
supplies from loccal producers.

In addition to the importations of
whole milk just described, substantial
quantities of such concentrated Grade
A milk products as nonfat dry milk
solids are imported from out-of-state
sources and regularly used in the forti-
fication of such fluid milk products as
buttermilk and skim milk drinks. Ime-
ported nonfat dry milk solids are also
used 1in making reconstituted fluid millz
products for sale in the Central Arizona
marketing area during several months of
the year.

Substantial quantities of such manu-
factured dairy products as cottage cheese
and ice cream distributed in the mar-
keting area originate from locations out-
side the State of Arizona. For example,
a handler located in the marketing area
distributes ice cream that is processed
and manufactured in company-afiiliated
plants located in Texas. Seasonal sur-
pluses of locally-produced Grade A millz
are used in the manufacture of cottage
cheese and ice cream, and must, in turn,
be sold 1n competition with similar prod-
ucts manufactured in areas outside Ari-
zona from milk produced outside of the
State.

(2) The need Jor regulation. The
marketing and pricing conditions in the
Central Arizona marketing area require
the issuance of a Federal milk marketing
agreement and order to establish and
maintamn orderly marketing conditions
and effectuate the declared policy of the
Agricultural Marketing Agreement Act of
1937, as amended.

The problems encountered by produc-
ers 1n the Central Arizona marketing
area are typical of those cccurring n
unregulated fluid milk markets where
producers are unorganized or where pro-
ducer cooperative associations have been
unsuccessful in establishing effective
bargamng relationships with handlers.
The Federal milk marketing order pro-
posed herein {or Central Arizona will im-
plement the declared consressional
policy of establishing and mgaintaining
orderly marketing conditions by-

(a) Providing a regular and depend-
able method for determining minimum
prices to producers at levels comparable
to those contemplated under the act;

(b) Establishing uniform prices to
handlers for milk received from pro-
ducers according to a classification plan
based on the use made of such milk by
the handler;
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(¢) Providiny an mmpartial audit of
handler’s records of receipts and utiliza-
tion to further insure uniform prices for
millc purchased;

(d) Providing all producers with a
means whereby the weighing and {fest-
ing of their milk can be checked to mn-
sure accuracy*

(e) Establishinz uniform refurns fo
producers supplying the area and insur-
ing that the lower returns from the sale
of reserve mills are shared equitably
among all producers;

(f) Establishing uniform rules for the
operation of a market-wide base and
excess plan that will (i) acguamnt pro-
ducers with the rules for establishinz
bases and determininz base and excess
prices; and (i) encourage producers to
balance seasonal fluctuations in the pro-
duction of mills with a relatively steady
consumer demand for such preoduction;
and

(g) Providing market-wmde informa-
tion on the receipts, sales and other data
relating to mill: market problems m the
area.

The hearinez record contains consider-
able testimony on the chaotic marketing
conditions in Central Arizona created by
the wide variety of classification and
pricing planes used by different distribu~
tors serving the area, the resultant lack
of uniformity in prices paid producers
for millz, and the ineffectiveness of the
producers in protecting themselves
against sharp cuts in producer prices
durins periods of milk price wars amonz
distributors.

The effects of o milk price war be-
came widespread in the latter part of
1954 when distributors lowered paymnz
prices on successive oceasions until pro-
ducers were receiving approximately
$1.00 2 hundredweizht less for milk mn
December than in June. The depressed
and erratic producer pnces have per-
sisted. Record testimony indicates
these actions have lowered prices o pro-
ducers to the point where a confinuous
and adequate supply of pure and whole-
some millzs for the area is threatened.
Producers need a rezular and dependable
methed for determining mmmum prices
for their milkk that will provide price
levels that refiect general economie con-
ditions, local supply and demand, and ke
in harmony with those contemplated
under the enablinz act.

Under present marketing condifions
no two handlers pay producers on ex-
actly the same basis. Prices paid pro-
ducers vary greatly between handlers.
This lack of uniformity, and uncertainfy,
of prices to producers fosters markef
instability and permits ineguities to oc-
cur among and beatween handlers in the
prices paid for preducer milk. As an
example, the record Indicates that one
handler was paying $6.36 a hundred-
weight for 4.0 percent milkk during the
same pericd that another handler was
paying as low as $5.08. The classifica-
tion and pricing plan of the attached
order is the only available means of
establishing uniform prices among han-
dlers for milk received from producers
according to the use made of such millc
by each handler. This use-classification
plan is equitable and will apply sumilarly
to all handlers. To insure equity among



6342

handlers and full accountability to pro-
ducers, the use-classification plan must
be supplemented by an impartial audit
of handlers’ records of receipts and
utilization. The market-wide pooling
provisions of the order proposed heremn
will provide a means of insuring uniform
refurns to producers and equitable shar-
ing of the burden of the inevitable sea-
sonal excesses of producer milk,

Many producers supplymng handlers in
the Central Arizona area have no effec-
tive means of insuring the accuracy of
the weights and tests of their regular
delivenies of milk. In addition, only part
of the handlers permit an audit of thewr
records by the producer associations for
the purpose of establishing the accuracy
of the proportions of milk paid for as
base and as excess under the handler-
operated base-excess plans now in use.
These plans are individual to each plant,
there is no uniformity in methods of
fisuring the proportion of excess milk,
and there are indications that some han~
dlers have manipulated the plan to bene-
fit favored producers. There 1s need
for a Federal order to correct these
inequities.

The record also indicates that pro-
ducers have no regular and dependable
method for participating in the price-
determiming decisions that govern the
sale of thewr milk. Handlers and theiwr
representatives have used various means
to discourage producers from joining the
proponent producers’ cooperative asso-
ciation. They further hamper the
growth of the association by refusing to
make deductions for association dues
even though the producer-members au-
thorized such deductions. Such actions
have kept producers from having an
effective role in determinming the prices
they receive for milk, or the proportion
of thewr milk to be paid for as base milk
and excess milk. An order will give
producers a voice in the deliberations as
to what price they should receiwve for
their milk, and will provide 2 means
whereby the producers associations can
carry out a full scale marketing service
program applicable to, all handlers with
which the members have business. The
classified use plan of the attached order,
together with the pricing formula heren
established, should insure a sufficient
quantity of pure and wholesome milk
for the marketing area, will protect the
interests of producers, handlers, and
consumers and be in the public interest.

(3) Order promsions—(a) Scope of
regulation. Federal milk orders achieve
marketing and pricing stability by using
techniques authorized by the Agricul-
tural Marketing Agreement Act of 1937,
as amended. Important among these
techniques are the requirements that
(1) regulated distributors (handlers)
pay at least specified minimum prices to
producers m accordance with a classified
use plan established 1n an order, and (2)
these payments be distributed to each
producer on a uniform basis through
either an individual-handler pool or a
marketwide pool. Under the ecircum-
stances it 1s important to establish
clearly which plants and which milk will
be subject to all or part of the pricing
brovisions of an order and, in turn
which producers will participate i the
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distribution of returns through the spec-
ified pool. "To identify such persons and
to facilitate reference to them through-
out this decision and in the proposed
order, such terms as “marketing area”
“producer” “pool plant”’ “handler”
“producer milk” and “other source milk”
are defined and are used hereih.
Markeling area. The Central Arizona

marketing area should be defined to in-.

clude all of the territory within the coun-
ties of Maricopa, Pima, Pinal, and
Graham, and all the territory south of
33° latitude (North from the Equator)
1 Yuma County all imn the State of
Arizona.

Fluid milk products sold for consump-
tion 1n this area must be approved by
health authorities who are governed by
health ordinances, practices and proce-
dures generally patterned after the
United States Public Health Service Milk
Ordinance and Code. The record testi-
mony ndicates that within this defined
area the health standards are substan-
tially equal and are under.the jurisdic-
tion of operating health authorities.
These conditions support the adoption of
milk marketing regulations that are ap~
plied equally within the defined area.

Marketing areas, as defined 1n Federal
milk orders, are designed to cover as
nearly as 1s practicable, areas in which
milk 1s sold to consumers rather than the
areas where the milk may be produced.
The proposed order would regulate dis-
tributing plants that are in substantial
sales competition with one another
within and outside the defined market-
mg area. Record data show that four
handlers, all with plants located i Mari-
copa County (the central part of the
marketing area) compete with each
other mn all of the five counties mcluded
in the marketing area. Handlers with
plants located in the southern part of
Yuma, County also compete-with a han-
dler located m Pinal County. Handlers
selling only 1n Graham Coéunty compete
with two handlers located 1n Tucson in
addition to the four handlers selling in
all five counties. The marketing area
thus mcludes the most densely popu-
lated places 1n Central Arizona and com-~
prises the most important sales territory
served by handlers located within the
area.

It will be noted that the marketing
area defined herein includes less terri~
tory than that requested by both the
producers’ associations and by various
handlers. Although all territory orig-
mally requested by handlers was not
included in the notice of hearing, the
notice did state that if the ewvidence
adduced at the hearmng ndicated it
would not be feasible to promulgate an
order for all or part of the area set forth
in the notice, or that additional terri-
tory should properly be included under
any proposed order, the hearing would
be reopened for the purpose of giving
further consideration to appropriate ex-
tensions of the marketing area. A care-
ful review -of the record testimony indi-
cates that it 1s clearly feasible to 1ssue
an order for the marketing area pro-
posed heremm without reopening the
hearing to consider extending the de-
fined marketing area.

The vast majority of the milk producec
in Arizona is produced and processed
within the Central Arizona marketing
area. This milk will be subject to regu-
lation by the attached order regardless
of where it might be sold. The récord
shows that regulated handlers sell a sub«
stantial proportion of the milk consumed
in most counties located outside the
defined marketing area. Individual
handlers will not be disadvantaged
significantly in making sales in these
out-of-area counties because (1) thelr
principal competitors also will be regit-
lated by the same order, (2) the econe
omies of scale inherent in the
large-scale processing and distribution
of milk in paper containers will tend to
offset any short-run advantage in pro-
ducer prices that might accrue to an
occasional unregulated handler, (3) 90
percent of the milk produced in Arizonga
will be subject to the minimum pricing
provisions of the order, (4) in some of
the outlymng counties the only competi-
tion encountered by regulated handlers
15 a local producer-handler (who would
be exempt from the pricing provisions of
the attached order), (5) for the most
part the remainder of the State of
Arizona is a deficit milk production area,
and (6) in some counties producers sell«
g to local dairies have an alternative of
shmppmg to regulated handlers in the
Central Arizona marketing ares should
they become dissatisfied with prieing and
marketing conditions under which they
have to sell milk to local unregulated
plants (which should have the effect of
stabilizing producer prices in out-of-ares
counties at levels close to those to be pald
producers whose milk is priced by the
order) It is neither administratively
feasible nor necessary to include within
the marketing area all the territory in
which handlers may be distributing any
portion of their sales of fluld milk prod-
ucts. In fact, it would be impracticable,
if not impossible, to extend the market«
ing area to include all the territory in
which there would be some competition
with unregulated distributors. However,
should handlers regulated herein be
forced mto a disadvantageous competi~
tive condition 1n any of the unregulated
portions of the State after the order has
become effeétive (because of the faiture
to extend the marketing area), the con-
sideration of an appropriately enlarged
marketing area can be handled expedi-
tiously at a public hearmg called for that
purpose., Market-wide data on sales in
and out of the marketing area obtained
under the order will assist in evaluating
any developments affecting the future
appropriateness of the size of the defined
marketing area.

The marketing area should not ine
clude the territory in Yuma County
lying North of the 33° Intitude. No hane
dler in the Central Arizona area sells
milk in that portion of the county. This
excluded territory is located 85 to 165
miles from Phoenix and is rural in na«
ture (having only one town with a pop~
ulation of more than 1000 persons in
1950) Nearly all the milk sold there
origmates in Los Angeles, California, is
paid for as Class I milk under the Cali~
formia Milk Control Act, and is sold by
one person on & wholesale route in con«
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Junction with other food items. Fur-
thermore, milk sold m this area has no
effect on the competitive relationships
with and between regulated handlers
the Central Arizona marketing area.

Accordingly, it appears that the mar-~
keting arez defined herem includes the
territory which will mmimize the prob-
lems of competition with unregulated
distributors and at the same time regu-
late enough sales area to restore and
mamtam orderly marketing conditions
for producer milk.

Definition of plants and milk to be sub~
gect to regulation. Record testimony i~
dicates that milk plants supplying the
Cenftral Arizona marketing area are dis~
tributing plants located within the area
that dispose of the major portion of thewr
milk receipts as fllmd milk products.
These “fiind milk products” are requred
to be made from milk produced in com-~
pliance with the Grade A regquirements
of the duly constituted health authorities
having jurisdiction 1n the area and in-
clude such products as milk, skim milk,
buttermilk, flavored milk, flavored milk
drinks, cream and muxtures in fimd form
of milk, skim milk and cream (excep{
sterilized products packaged i hermet-
1cally sealed containers, eggnog, yogurt,
ice cream mx and aerated cream)
Plants disposmmg of theiwr producer re-
ceipts mm such form m the marketing
area by delivery to refail or wholesale
outlets, including delivery by a vendor or
g sale from a plant or a plan{ store,
should be fully regulated under the or-
der. They are herein defined as “pool
pla.n 29

The order shall also provide standards
for plants from which pool plants
making route sales draw supplemental
supplies of milk. Plants shippmg sup-
plemental supplies to a market generally
fall mnto two broad categories. One
category includes plants that supply
milk to the market in such a manner as
to be considered closely associated with
the market. Although the record dis-
closes that no such plants from any area,
mcluding ouf-of-state areas, are serving
the Central Arizona marketing area
with regularity, some prowvision should
be made to regulate plants of this type
that mght become closely associated
with the market. Such plants are a nor-
mal part of milk procurement facilities
1 many markets and nothing i this
order will preclude any plant wherever
located from serving the market in the
future should a need for theiwr services
arise. This objective can best be ac-
complished by defiming also as a “‘pool
plant” any plant that ships to pool plants
makimg route sales in the areas as Class
I milk a majority (at least 50 percent)
of its receipts of producer milk in the
current month during the period of July
through October, and 20 percent in the
current month during the period Novem-
ber through June: Provided, That, if a
plant meets these standards during the
months of July through Qctober, such
plant should be permitted, upon written
application to the market administrator
on or hefore October 31 following such
compliance, to be designated as a “pool
plant” wntil the end of the followmng
June. Plants not qualified under these
standards cannot be considered as closely

FEDERAL REGISTER

associated with the Central Arizona mar-
ket, and receipts from them should be
considered as other source milk. The
standards recommended herein will pro-
vide the framework for appropriate recu-
lation of plants shipping supplemental
supplies if such plants should become
regularly associated with the market.

A “pool plant” is defined to include
any plant subject to full regulation un-
der the proposed order.

A “handler” is defined to be the oper-
ator of any pool plant. Such handler
is the person to whom the provisions of
the order are applicable. The handler
receives the milk and thus must be held
responsible for reporting the receipt and
utilization of it. If the milk is priced,
he 1s responsible for paying producers
the specified minimum prices. A “han-
dler” should include a cooperative asso-
ciation with respect to milk of producers
diverted for the account of such assocla-
tion from a pool plant to a nonpool plant
for its account. If a handler also oper-
ates an unregulated plant(s) this defi-
nition is not intended to include such
person 1n his capacity as an operator of
such plant(s) This definition should
include producer-handlers in order that
they may be required to report to the
market administrator whenever neces-
sary to determine their status.

“Producer” should be defined as any
person other than a “producer-handler”
who produces milk in compliance with
the Grade A requirements of a duly con-
stituted health authority having juris-
diction within the marketine area,
which milk is received at a pool plant.
Provision should be made so that the
milk of producers regularly recelved at
a pool plant may be diverted for the
account of a handler to a nonpool plant
without such producers losing thelr
status under the order. This will per-
mit milk regularly associated with the
market to be diverted to manufacturers
during periods of flush production and
over weekends and holidays when supply
and demand relationships may require
some reserve and surplus milk to be
manufactured in plants not regulated by
the order. Producers whose milk is so
diverted will continue to receive the uni-
form price under the order and their
milk will be available for fluid use when
needed. Diverted milk should be deemed
to have been received at the plant from
which it was diverted. Producer milk
should include all skim milkk and butter-
fat contained in milk produced by pro-
ducers and received at pool plants di-
recfly from producers or diverted by a
handler from such plant.

“Producer-handler” should be defined
as a person who operates a pool plant
m which he handles only milk of his
own production and such milk from
other handlers as is priced under the
order at such other handler's plant. A
producer-handler should he subject to
the order only to the extent that he
must submit reports to the market ad-
ministrator as required and maintain
and make available to the market ad-
ministrator, accounts, records and fa-
cilities so that the market administra-
tor may verify that such person is a
producer-handler. It seems unnecessary
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to require under the order that a pro-
ducer-handler pay any particular price
for milk produced on his own farm.

Classification provisions of the pro-
posed order should provide that any
milk, skim milk, or cream fransferred
by a handler to a producer-handler
should be Class I milk. Any supple-
mental supplies of milk which may bea
obtained from other handlers may, by
virtue of the type of operation mvolved,
be presumed to be needed by the pro-
ducer-handler for fluid use and should
be classified in the supplying handler's
plant as Class I milk. A producer-
handler may receive milk from other
handlers and still maintain his status as
a2 producer-handler. Pursuanf to the
proposed order any millz which a handler
receives from a producer-handler
would be other source milks and would,
therefore, be allocated to the lowest class
utilization at the pool plant(s) of a han-
dler after the allocation of shrinkage
on producer milk., This method of al-
locating producer-handler milk will pre-
serve producers’ priority on the Class I
sales in the marketing area. Thus, the
producer-handler who, by being exempt,
enjoys the full advantage of his flud
mills sales, will not also share in the
Class I market of other producers.

“#Other source milk” should be defined
as all skim mill: and butterfat utilized
by the handler in his operations except
fluid mil: products received from pool
plants, inventory, and current receipts of
producer milk. This includes any non~
fluld milkk products from any source, 1n~
cluding those produced at the handler's
plant durinz the same or an earlier
month which are reprocessed or con-
verted to other products during the
month in the plant. Thus, other source
milk would represent butterfat and skam
milk from sources not subject to the Class
I pricing provisions of the attached
order. Defining other source milk 1in
this manner will insure uniformity

.among all handlers under the allocation
and pricing provisions of the order.

(b) Classification of milk. Milk re-
celved by regulated handlers should ke
classified on the basis of skim milk and
butterfat according to the form in which,
or the purpose for which, it Is ussd, as
¢ither Class Y milk or Class IT milk.

A classified-use plan of this typs will
insure that minimum prices for milk will
be uniform among handlers according to
use, that a price may be fixed for the millz
disposed of as Class I at a level that will
bring forth an adequate supply of pure
and wholesome milk, and that a neces-
sary reserve of quality milk may be
maintained at all times (and used at
prices in line with its value when proc-
essed into manufactured dairy products)
without disrupting marketing and prie-
Ing conditions within and outside the
established marketing area.

The products which should be m-
cluded in Class I milk are those dis-
tributed to the consumer in fluid form
and required by health authorities n the
proposed marxeting area to be obtained
from milkk or milkz products from ap-
proved “Grade A” sources. The extra
cost of gettiny quality milk produced
and delivered to the market n the con-
dition and quontities required makes it
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necessary to provide a price for milk
used 1n Class I products somewhat above
the ungraded, or manufacturing, milk
price. This higher price should be at
such a level that it will yield a blend
price to producers that will encourage
the production of enough milk to meet
market needs.

Reserve milk not needed seasonsally or
at other times for Class I use must be
disposed of for use m manufactured
products. 'These products are less per-
ishable, are not required to be made
from 1nspected milk, and must be sold 1in
competition with products made from
unapproved milk produced throughout
the United States. Milk so used should
be classified as Class II milk and priced
in accordance with its value in such
outlets.

In accordance with these standards,
Class I milk should comprise all skim
milk (including reconstituted and con-
centrated nonfat milk solids) and but-
terfat (1) disposed of in the form. of
milk, skim milk, buttermilk, .flavored
milk, fiavored milk -drinks, cream or any
mxture m flud form of milk, skim milk
and cream (except eggnog, 1ce cream, 1ce
cream mixes, yogurt, aerated cream, and
sterilized products contained 1n hermeti-
cally sealed containers) and (2) not ac-
counted for as Class IT milk.

Fluid milk products which contamn
concentrated skim milk solids, such as
skim milk drinks and buttermilk to
which extra solids have been added, or
concentrated whole milk disposed of for
fluid use, should be included under the
Class I milk definition and all the solids
therein should be priced at the same rate.
Products such as evaporated or con-
densed milk packaged in bulk or in her-
metically sealed cans would not be
considered as:Class I milk; they need not
be handled as flmid milk products nor
need they be made from Grade A milk
exclusively.

Skim milk and butterfat are not used
in meany products in the same. propor-
tions as contained in the milk received
from producers, and therefore should be
classified separately according -to their
separate uses. The skim milk serum
and butterfat content of milk products,
recerved and disposed of by a handler,
can he determined through certain rec-
ognmized testing procedures. Some of
these products, such as ice cream and
condensed products, present a difficult
problem of testing (and accounting) m
that some of the water contained in the
milk has been removed. It 1s necessary,
in the case of such products, to provide
an acceptable means of ascertaining the
amount of skam milk and butterfat con-
tamed in, or used to produce, these prod-
ucts. This may be accomplished through
the use of' adequate plant records made
available to the market admmistrator
m the case of products manufactured
by a handler, or by means of standard
conversion factors of skim milk and but-
terfat used to produce such products in
the case of products purchased by a
handler or where plant production rec-
ords are inadequate. The accounting
procedure to be used i the case of any
condensed milk product should be based
on the pounds of milk or skim milk re-
quired to produce such product.

PROPOSED RULE MAKING

Each handler must be held responsible
for a full accounting of all lus,receipts
of skim milk or butterfat in any form.
A handler who first receives milk from
producers should be responsible for
establishing the classification of, and
making payment to producers for, such
milk. Fixing vresponsibility i this
manner 1s g practice which s followed
consistently in both regulated and un-
regulated markefs. It 1s necessary to
admimuister effectively the provisions of
the order in order to achieve equality of
cost among handlers. The operator of
the plant at which milk 1s first received
from producers 1s the person with whom
contractual relations have been made by
producers or their representatives. Ex-
cept for the limited quantities of shrink-
age which may be classified mn Class II
under certain conditions set forth else-
where 1n this decision, all skim milk and
‘butterfat which 1s recewved and for
which the handler cannot establish
utilization should be classified as Class I
milk. This provision 1s necessary to re-
move any advantage to handlers who fail
to keep complete and accurate records
and to assure that producers receive full
value for their milk on the basis of its
use.

All skim milk and butterfat used to
produce products other than those class-
ified 1 Class I milk should be Class II
milk. Included as Class II milk are
products such as 1ce cream, ice cream
mix, and other frozen desserts and
mixes; eggnog; yogurt; aerated cream;
butter; cheese, imncluding cottage cheese;
evaporated and condensed milk (plain
and sweetened) nonfat dry milk solids,
dry whole milk; condensed or dry butter-
milk; and any other products not speci-
fied as Class I milk, Skim milk and
butterfat disposed of {0 commercial food
product manufacturing plants, other
than dawry plants; which do not dispose
of flud milk products for ﬂu1\d consump-
tion, should be Class II ‘milk. 'The
health ordinances applicable 1 the
marketing area do not requure that these
products be made from locally approved
milk,

Cream placed mn storage and frozen
should be classified as Class II milk.
Such cream 1s mntended primarily for
use 1n ice cream and 1ce cream mixes.
Skim milk disposed of as amimal feed
also should be classified as Class II. Any
frozen: cream or other Class IT products
which are used later 1n a pool plant would
be considered as other source milk at
the time of such use and assigned to the
lowest priced utilization m the plant.

Butterfat and skuim milk used to pro-
duce Class IT products should be consid-
ered to be disposed of when so used, and
will not. enter into the classification
problem again unless reused or recon-
verted. Handlers will need to maintain
stock records on such products, however,
to permit audit of their utilization rec-
ords by the market admimstrator. Class
II products from any source, including
those produced in the. plant from pro-
ducer milk, which are used for further
processing or manufacture, should be
considered to be a receipt of other source
milk, ‘This will mamtain priority of as-
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signment of current receipts of producer
milk to Class I utilization.

Handlers have inventories of fluld milk
products at the beginning and ond of
each month which enter into the prob-
lem of accounting for current receipts
and utilization. Inventory is intended to
include stocks on hand of bulk milk, skim
milk, and cream and bottled milk and
other fluid milk products designated as
Class I milk, Manufactured produots
(Class II) on hand are not included in
the inventory account because the milk
used to produce such products will al-
ready have been accounted for as Class
II milk. As previously indicated, han-
dlers will need to keep stock records of
such products but they will not be in-
cluded 1n mventory for the purpose of
accounting for current recelpts.

It 1s concluded that inventory should
be accounted for as Class II milk, If
flmid milk products in inventory are nc-
counted for as Class II milk at the end
of the month, it will be necessary to
provide a method to deal with the pro=
ducer milk inventory which s used in tho
current month for Class I purposes bub
which the handler accounted for to
producers as Class II milk at the end of
the previous month. Handlers, at times,
also use other source milk in their operne
tions. Producer milk from inventory
should have prior claim on Class I sales
over current receipts of other source
milk. This can be accomplished by con-
sidering the ending inventory in one
month as a receipt in the following
month and subtracting such receipt (une
der the allocation procedure) in series
starting with Class II milk following the
subtraction of other source milk. To
the extent that opening inventory is al<
located to Class I milk and there was an
equvalent amount of producer milic
classified 1n Class IT milk in the previous
month (after the allocation of othex
source milk) a reclassification chargo
should be made at the difference befweent
the Class I price in the current month
and the Class II price in the preceding
month., This will promote equality in
the cost of milk among handlers and 1e«
turns to producers, irrespeotive of
whether or not such producer milk ig
from the previous month’s ending inven-
tory or is a current receipf.

Shrinkage should be determined by
subtracting from the total pounds of
skim milk and butterfat received by the
handler his total established utilization
of skim milk and butterfat, respectively,
in various products. Shrinkage not in
excess of 2 percent of the handler's re-
ceipts of skim milk and butterfat from
producers and other source milk should
be prorated between producer and other
source milk on the basis of the pounds
received from each source. None of tho
shrinkage should be assigned to miilk
recewved from other pool plants becauge
shrinkage on such milk will be allowed
to the transferring handler. The evi-
dence indicates that a plant operated
m a reasonably efficient manner, and
for which complete and accurate records
of receipts and utilization are maine-
tained, should be able to keep total
shrinkage at less than 2 percent of total
receipts. It is concluded, therefore, that
shrinkage not in excess of 2 percent of
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total receipts of producer milk and other
source milk should be classified as Class
II milk; any in excess of this quantity
should be classified as Class I milk,

Transfers. Classification of butter-
fat and skim milk used m the produc-
tion of Class II milk items should be
considered to have been established
when the product 1s made. Classifica~
tion of Class I milk should be established
when the butterfat or skim milk 1s dis-
posed of by the handler. However, since
some Class I items may be disposed of
to other plants for processing, specific
classification procedures should be pre-
scribed for transfers to other plants.

Milk, skim milk, cream or other prod-
ucts designated as Class I milk {rans-
ferred by a handler to the plant of
another handler, except that of a pro-
ducer-handler, should be classified as
Class I milk unless both handlers indi-
cate 1 thewr reports to the market
administrator that they desire such milk
to be classified as Class II milk. How-
ever, sufficient Class IT utilization must
be available at the transferee plant for
such assignment after prior allocation
of shrinkage and other source milk.
Furthermore, the assigming to classes
must be such as will result 1n the maxi-
mum amount of producer milk of both
handlers being assigned to Class I milk,
These actions will carry out the recog-
nized principle that the highest-valued
uses should be assigned first to those
producers regularly supplying the mar-
Kket.

In order to reduce the admimstrative
expense of verifying the use of milk or
skim milk transferred great distances,
transfers of milk or skim milk to plants
250 miles or more from the nearer (by
the shortest hard-surfaced highway dis-
tance) of the respective City Halls of
Phoemx or Tucson, Arizona, should be
Class I 1n all cases. The costs ivolved
m fransporting milk or skim milk n
fimd form such a distance appear such
that it would not be economically feas-
ible to move the milk farther for Class
II disposition.

Cream presents a somewhat different
problem because its value 1s so much
greater 1 relation to its bulk that it may
be transported long distances for manu-~
facture. In order to provide for such
transfer and at the same time provide
reasonable assurance that the butterfat
1s bemng classified according to use, it
should be provided that cream may be
Class II if the following conditions are
met: (1) The transferring handler re-
quests such a classification, (2) it s
clearly labeled as manufacturing grade
cream and the shipment 1s so involced,
(3) if the operator of the nonpool plant
mamtams books and records of utiliza-
tion at the plant which are made avail-
able on request of the market admmm-
strator for verification of usage, (4) if
prior notice of the intended shipment
1s furnushed to the market admimstrator,
and (5) the nonpool plant used an
equivalent amount of skim milk and
butterfat 1n the use indicated.

The more common form of transfer
o a nonpool plant 1s the movement of
excess milk to nearby manufacturing
plants. If.is provided that transfers

-of milk, skim milk, or cream from a pool
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plant to a2 nonpool plant located within
a radius of 250 miles be Class I unless
Class IT use is affirmatively established.
Evidence of Class II use conslists of a cer-
tification by the pool plant operator
that the transfer was intended for Class
II use, and verification by the market
admimstrator of the records made avail-
able by the nonpool plant operator to
establish that the milk was not utilized
for other than manufacturing purposes.

Allocation. Because the order class
prices apply only to the producer milk, it
1S necessary, if a pool plant has butterfat
or skim milk other than that received
1n producer milk, to determine the quan-
tities of milk in each class to be assigned
to current receipts from producers. The
milk of producers who are regularly en-
gaged 1 supplying the market should be
assigned the Class I utilization {first.
This is necessary to insure the effective-
ness of the classified pricing program of
the order. The system of assigning util-
1zation of milk to receipts from different
sources which will carry out this objec-
tive is set forth in detail in the order.

In general this procedure requires that
skim milk and butterfat, respectively,
remaimnng in each class be assigned to
producer milk by making the following
deductions from the gross utilization of
each handler starting with Class I milk,
except as otherwise noted:

(1) Class II shrinkage of producer
milk;

(2) Other source milk;

(3) Beginning inventory*

(4) Receipts from other handlers (ac-
cording to classification), and

(5) Overage,

Since uniform prices paid producers
by each handler are to be calculated
monthly, the assignment of utilization
described above should be carried out
with respect to all milk received during
each month. To apply a shorter ac-
counting period would place an account-
g and reporting burden upon handlers
and increase the cost of administering
the order.

(c) Class prices. In order to restore
and maintain orderly marketing condi-
tions n the Central Arizona area, mini-
mum Class I and Class II prices for pro-
ducer milk must be established at levels
that will reflect economic conditions af-
fecting the market supply and demand
for milk or its products and assure the
maintenance of a supply of quality milkc
adequate for the needs of the market.
The enabling act requires that minimum
prices established by Federal milk orders
meet this standard. An important point
1n this requirement is that the prices
shall be at a level that over a reasonable
period of time, due consideration belng
given the need for a reserve of milk and
the seasonal variation in production, the
supply of milk meeting the quality stand-
ards of a market will be about equal to
the needs of the market for milk of that
quality. This means, in turn, that the
mmmmum prices provided for in the order
can be related to general economic con-
ditions, but cannot be maintained out of
line with such conditions. If producer
prices are too low, not enough mill: of
acceptable quality will be produced to
supply fully the Class I needs of the mar-
ket. If such prices are too high, on the
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other hand, milk production will be over
stimulated and fluid consumption will
tend to be curtailed. These actions
would cause more milk to be produced
than is needed to supply the demand for
Class I milk, including the necessary re-
serves, and would eventually resulf in the
shifting of agricultural resources to-
ward the production of unnecessary and
uneconomic surpluses and this would de-
press the blend price to producers.

The concept of adjusting minmmum
class prices in response to changes in
supply and demand conditions, and
thereby influencing production of milk
through consequent changes in produc-
ers’ blend prices, has wider geozraphical
implications today than in the past. In
earlier days producers were limited to
supplying milk to local markefs because
of inadequate transportation facilities
and the local nature of health rezula~
tions and milk distribution systems. To-
day the technological advances in milkc
production, including the widespread use
of milk cooling equipment on farms; the
rapid motor transportation from farms
to a number of clties instead of one or
two, especially throush the advent of
bulkk farm tank milk pickup; the m~
creased efficiency of milk processing
equipment and plants; the increasing
importance of paper containers for pack-
aging milk; the use of refrizerated de~
livery trucks; the sale of milk through
vendors and stores in distant cities; and
the corollary trend among health au~
thorities of approving sources of milk
derived from a wider supply area under
agreements for reciprocal inspection—
all these factors enable milk to be trans-
ported and sold long distances from the
point of production and processing. The
hearing record was replete with testi-
mony showing that these developments
have and are influencing the marketing
organization and price structure for pro-
ducer miliz and for fluid milk products
in Arizona. That these developments
affect the level of prices paid for millkz
produced in Arizona is borne out by the
many references in the record to the need
of keeping Arizona prices in reasonable
alignment with those in other areas,
particularly California.

Class I prices. Producers proposed
that the Class I price for 4 percent millz
be established for each month by adding
a differential of $3.05 to a “basic for-
mula price” that reflects the values on
a natlion-wide basis of manufacturing
milk used for butter and powder
(through a butter-nonfat dry milk solids
formula) and condensing (throuch the
Mid-west condensery price series) They
requested a further provision that for
producer milk received at plants
Pima County (Tucson) the price be 36
cents a hundredweizht higher. Han-
dlers requested a 3.5 percent basis for
pricing and a Class I differential of $1.90
over the basic formula price.

‘The evidence demonstrates that pric-
ing should be based on milk of 3.8 per-
cent, butterfat test and that the appro-
priate price level for Class I milk of
such test in Central Arizonza would be
the basic formula price plus $2.75 for
plants in the Tucson zone, $2.50 a hun-
dredweizht for plants in the Phoemx-
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Safford zone and $2.40 for those plants
m the Yume zone.

‘The general price level for Grade A
milk i Phoenix from May 1953 through
June 1954 (the most recent period when
the market was not involved in pricing
or marketing disturbances) was $6.44 a
hundredweight for 4 percent milk (pur-
chased on a butterfat basis at the rate
of $1.61 a pound butterfat) By August
1954, this level of prices decreased to
an average of $6.00 per hundredweight
or of $1.50 a pound butterfat. This de-
crease was approximately. commensurate
to the reduction in the price support
levels for dawry products. The price
Jevel of aboutb $6.00 per hundredweight
for 4.0 milk remained i effect m the
Phoemx area until upset by the market-
g conditions reviewed earlier in this
decision. Except for periods of unsettled
condifions, the price for milk in Tucson
has been higher by the amount of extra
transportation charges involved. The
level of prices existing 1n the area before
the market became unstabilized in late
1954 maintained enough local production
to meet the filud needs of the area dur-
ing months of flush production, but had
not mmduced enough local production to
meet year-round demands in the market.
The market was not over-supplied on
a year-round basis. This indicates that
a price in the neighborhood of $1.50
a pound butterfat under present nation-
wide marketing conditions is not and has
not been too high. At the same time,
however, the economic conditions affect-
ing the cost of producing milk in Arizona
and the relative profitability of dawrymng
compared with other agricultural enter-
prises are slightly more favorable to
dawrying than heretofore. This situation
1s reflected 1n the current slightly upward
trend m local milk production. These
conditions and trends indicate that a
Class I price of $6.00 for 4.0 percent milk
will :nduce an adequate supply for the
Central Arizona marketing area. Fur-
thermore, if producers need any added
meentive pricewise, it should be sup-
plied through the market-wide blend
price by the effects of those order pro-
visions that requre classification, check
weighing and testing, and full and ac-
curate accountability to producers for
milk sold to handlers. These conclusions
can be carried out 1n Central Arizona by
adding a Class I differential of $2.75 each
month of the year to a basic formula
price which reflects the value of manu-
facturing milk at a national level. This
Class I differential would apply to plants
located in or within 60 miles of Tucson,
Arizona, and would be adjusted down-
ward through appropriate location dif-
ferentials (discussed elsewhere m this
decision) This further action has the
effect of setting a Class I differential of
$2.50 for producers shipping to plants mn
the Phoenix-Safford zone and $2.40 for
those "shipping to plants in the Yuma
zone,

Record evidence indicates that, under
present conditions, this level of prices
appears to be 1n appropriate alignment
with prices established for Grade A milk
in the Los Angeles, Califormia market
under regulations promulgated by the
State of California, Department of Agri-
culture, Bureau of Milk Control.

PROPOSED RULE MAKING

The basic.formula price recommended
herein is comparable with that proposed
at the hearing and with those presently
used 1n the Federal order markets in the
State of Texas. The purpose of this basic
formula price 15 to reflect the general
economic factors underlying the price
for milk used m manufactured dairy
products. Because the market for most
manufactured products is nation-wide,
prices of such products reflect, to a large
extent, changesin general economic con-
ditions affecting the supply and demand
for milk. These prices, in turn, influence
the'local market prices for the same uses
of milk. Prices-for milk used for fluid
purposes are related to prices paid for
milk used for manufacturing purposes
smce the production and marketing of
mspected milk for fluid purposes 1s in-
fluenced by many of the same economic
conditions. Also, manufacturing milk
plants serve as alternative outlets for
milk which farmers produce for fluud
markets. For these reasons, most fluud
milk markets have used the prices for
butter and nonfat dry milk solids, or the
prices paid by condenseries (with differ-
entials over these basic manufacturing
prices) to establish flmd milk prices.
The differential that 1s added to the
basic formula price should, in general,
reflect the additional costs of getting
Grade A milk produced and delivered to
consumers m the quantities required to
meet the needs for fllud consumption 1n
the Central Arizona marketing area.

The basic formula price to be used in
establishing the current price for Class
Imilk of 3.8 percent butterfat test should
be the higher of the following for the
preceding month: (1) The prices paid to
farmers at Mid-west condenseries for
milk of 3.5 percent butterfat content ad-
Justed to a 3.8 percent basis, and (2) a
formula price based on the market prices
of butter and nonfat dry milk solids on
the Chicago, Illinois, wholesale market.
Chicago, Illinois, 1s a large central mar-
ket for butter and nonfat dry milk solids
and changes 1n prices at that pont re-
flect the changing conditions affecting
the supply and demand for milk and its
products throughout the country. The
use of these alternative components in
the basic formula.price will reflect the
value of manufactured milk; the use of
the higher price resulting therefrom is
appropriate because alternative supplies
of milk must be obtamed at any given
time n competition with the most
favorably priced manufacturing outlet.
Subtracting 3 cents from the Chicago

‘butter price, adding 20 percent and mul-

tiplying by 3.8 makes appropriate allow-
ances, respectively, for the costs of
manufacturing butter, for the overrun
mvolved, and for the pounds of butterfat
contamed 1n the milk. The deduction
of 5.5 cents from the average price for
spray and roller nonfat dry milk solids in
Chicago 1s a manufacturing allowance;
multiplymg the result by 8.5 adjusts for
the pounds of solids obtamned from a
hundredweight of skim milk; and multi-
plying the result by 0.962 adjusts for the
pounds of skim milk 1n a hundredweight
of milk contaiming 3.8 percent butterfat.

Handlers recommended that the order
provide for a basic test of 3.5 percent
butterfat rather than the 4 percent

basis proposed by the Arizona Dairymen's
League. Handlers based their recom-
mendation on the facts that the market«
wide average test of milk received from
producers and the average test of prod«
ucts sold to consumers are both some-
what less than 4 percent. Moreover,
Los Angeles, California, is the nearest
market from which Central Arizona han-
dlers can purchase raw millk when local
production is insufficient to meet saley
requirements and the only market to
which any substantial quanfity of milk,
surplus to the needs of the Central Ari«
zona marketing area, can be sold for
processing. The Bureau of Milk Cone
trol of the State of California announces
its Class I prices for Los Angeles in terms
of 3.8 percent milk. Because of mar-
keting interrelationships, it would seem
appropriate o announce Central Arizonn
prices on & basis comparable with those
in California. For these reasons, a rea-
sonable butterfat test on which to caleu-
late and announce prices in the Central
Arizona marketing area, especially dur-
ing the period immediately after the at-
tached order would go into effect, is 3.8
percent, Setting the baslic test at thig
level rather than at 4 percent will not,
1n itself, alter the level of returns to pro«
ducers because the price structure estab«
%)ished heremn has been adjusted to that
asi1s.

If experience indicates that the pro-
posed level, or the basis or method of
pricing, falls to bring forth a satisfacs
tory level of producer milk receipts in
the marketing area, it will be appro-
priate to re-examine these provisions in
conjunction with the complete market-
mg information that will become avail-
able .after the order has been in effcot.
Although the basic formula is designed
to respond to general supply and de-
mand conditions affecting the produc-
tion of milk, it also is important to have
the Class I price responsive to local
condifions. An important local condi-
tion is the relationship between the sup-
ply of milk immediately available to the
market and the proportion of this milk
disposed of for Class I purposes. How-
ever, because of limitations on accurate
market-wide data, no automatic adjust-
ment of Class I prices based on changing
supply-demand relationships is pro-
posed heremn. It is concluded, however,
that after the accumulation of at least
one-year’s data the basis or method of
pricing should be reexamined at & pub-
lic hearmng called for that purpose. For
this reason the Class I price differential
adopted will be effective for a period of
only 18 months.

The market administrator should an-
nounce the Class I price near the begin-
ning of each month. In order to do
this, it will be necessary to use price
quotations for the previous month in
determining the basic formula price.
These quotations will be available in timo
for the market administrator to an-
nounce the Class I prices on or before
the 6th day of the month to which the
price applies.

Class IT prices. Every fluid milk mar«
ket needs a “reserve” supply of Grade A
milk to meet day to day fluctuations in
receipts from producers and in Clasg I
sales. In the Central Arizona marketing
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area, sales of milk vary considerably on
a daily basis, but do not change greatly
from season to season. Milk supplies,
on the other hand, because of the sea-
sonal vamations 1 production, are
greater during the wmter and spring
months than during the summmer and fall
months. The result 1s that handlers
must process on a year-round basis the
daily and seasonal surpluses into various
manufactured products. Since milk
gomg mto these products must be pawd
for at the Class II price, this price
should be fixed at a level which will
induce handlers to accept and markeb
whatever quantities of such milk may
be offered from time to time by the pro-
ducers who provide the market’s regular
flmd supply. If 1s of equal importance
to establish a price that will return to
producers full value for their milk,

All products included in Class IT may
be made from unapproved milk. Ap-
proved milk which may be used in some
of these products by regulated handlers
and, therefore, must be priced at a level
that 1s- competitive with the cost of
alternative supplies of milk or in line
with the cost of milk products that would
otherwise be used i the Class II prod-
ucts processed by handlers m this area.
The record shows that ice cream, cottage
cheese, and condensed milk are the most
important outlets for reserve and sur-
plus milk 1n this area.

There 1s 1o group of plants m Central
Arizona carrying on extensive manufac-
turing operations whose prices can he
used as a basis for fixing the Class IL
price under-the order. The two plants
that represent the most important out-
lets for surplus milk in the area are
owned and operated by persons who
would be handlers under the order. Ob-
viously, the pay prices at these plants
for ungraded milk may not be used to
determine the level of Class II prices
under the order.

The record shows that because of a
Jack of local ungraded milk, and, at
times, reserve and surplus milk, han-
dlers mn Central Arizona must rely on
mmports of cream and nonfat solids in
processing Class IT products and even
Class I products. The record also indi-
cates that these mngredients cannot be
purchased locally at less than the level
of prices for such manufactured prod-
ucts. It seems clear, then, that the most
appropriate formula for a Class II price
1s one based on wholesale prices of butter
and nonfat dry milk solids.

Handlers suggested a butfer-nonfat
dry milk solids formula that averaged
about 25 cents per hundredweight lower
1n price 1 1954 than the butter-nonfat
dry milk solids formula used heremn in
connection with the basic formula price
(section 50 (b)) The price level pro-
posed by handlers comncided almost ex-
actly with the level of prices reported
paid for ungraded manufacturing milk
by the two plants located in the mar-
keting area. The Class II formula
should reflect a price that will insure
that surplus milk will move 1nto manu-
facturing uses during fiush production
months, yet will be high enough n the
months of short production to insure
its use 1 meeting the Class I require-

FEDERAL REGISTER

ments of the market. To effectuate this
the Class XI price should be established
by using the butter-nonfat dry milk
solids formula in the basic formula price
(section 50 (b)) during the short pro-
duction months of July through De-~
cember and the price resulting from the
same formula less 25 cents per hundred-
weight during the months of January
through June.

In order that the Class II price may
be kept 1n line with current changes in
manufacturing values, the central mar-
ket prices for butter and nonfat milk
solids during the current month should
be used for determining Class II prices
under the order.

Location differentials., Class I milk
products because of their bulky, perish-
able nature incur a relatively high trans-
portation cost if such products or the
milk used to produce them are moyed a
considerable distance. Milk delivered
directly by farmers to plants in or near
the urban centers in the defined market-
ing area is therefore worth more to a
handler than milk which is received from
farmers at a plant located many miles
from the market. This is so because in
the latter instance the handler must in-
cur the additional costs of moving that
milk into the central market. The pro-
ducer, 1in furn, receives less for milk de-
livered to points distant from the cen-
tral market 1n leu of incurring the addi-
tional costs of hauling his milk into the
central market. Under these conditions
the value of producer milk delivered to
plants located some distance from the
central market is reduced in proportion
to the distance (and cost of transport-
mg such milk) from the point of receipt
to the central market.

In order to allow for the cost of moving
Class I milk from distant plants that
are, or might become, regular sources
of supply for Central Arizona, it is nec-
essary to establish the Class I price for
milk delivered to plants at a point in the
marketing area and then provide a
schedule of deductions from the Class I
milk price as location differentials or ad-
justments. The city of Tucson is one
of two principal consuming areas in
Arizona and, at the same time, repre-
sents the point at which producer prices
have heen, and will continue to be, the
highest. It also represents the part of
the marketing area most expencive to
supply (because of its location with re-
spect to the main sezment of the Cen-
tral Arizona milkshed) Accordinaly,
the distances used in determining the lo-
cation differentals should be measured
from the City Hall of Tucson, Arlzona,
and should apply at plants located more
than 60 miles by shortest hard-surfaced
highway distance as determined by the
market administrator.

The rates should begin with 25 cents
at plants located in the 60-160 mile zone
(notably Phoenix and Safford), 35 cents
at plantslocated in the 160-260 mile zone
(notably Yuma) and 1 cent for each ad-
ditional 10 miles or {raction thereof as
measured from the City Hall in Tucson.
Handlers can be expected to move milk
into the market in the most efficient and
feasible manner. In the Central Arizona
marketing area this means hauling in
bulk by tank truck., The location differ-
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entials proposed herein are based on the
record data relating to the actual cost of
hauling milk by this method both within
the area and between points in Anzona
and California. They also are compar-
able with those contained in other Fed-
cral milk marketing orders. The rates
should apply in each markef to all milk
asslened to or otherwise classified as
Class L. -

A method is provided for defermining,
if necessary, the priority of milk from
various plants in allocating milk to Class
I for purposes of computing the agsre-
gate of location adjustments to be 2al-
lowed. Such adjustments would ke
made in sequence beginning with thoze
plants nearest Tucson.

The value of milk used in manufac-
tured dairy products is affected little, if
any, by the location of the plant receiv~
ing and processing such milk (in con-
trast to the situation with respect to
Class I fluid milkz products) This phe-
nomenon occurs bzcause of a very sig-
nificant difference in the costs of frans-
porting the two types of dawry products—
fluid milkk products are bulky, easily
contaminated, and almost non-storeable,
whereas such manufactured preducts as
butter and cheese, for example, are
easlly stored for use over long periods of
time, easlly transported for use mn any
areas of the country or world, may be
made from unsraded milk, and have a
high value relative to the cost of trans-
porting them. For these reasons the
prices for Class XX products vary little
as distance from the consuming market
becomes greater. These phenomena are
borne out in the record by noting the
tendency for comparable prices to be
paid for unsraded milk into similar uses
in different parts of Arizona and Cali-
fornia Accordinzly, no adjustment
should be made in the Class IT price for
reason of location of the plant to which
the producer milk is delivered.

In line with the economic considera-
tions which affect the value of milk for
fluid market uses when it 1s delivered by
farmers to plants located some distance
from the consuming market, it 1s neces-
sary and appropriate that the uniform
prices paid preducers delivering milk to
plants to which location differentials ap-
ply also should be reduced by the same
rates applicable to handlers to reflect
the lower value of such milk £f. o. b. the
point of actual delivery (in contrast to
its value when delivered to Tucson plants
where the cost of obtaining milk sup-
plies is greatest)

Butterfat differentials. In an earlier
section of this decision it was concluded
that butterfat and skim milk should ke
accounted for separately for classifica-
tion purposzes. It will be necessary,
therefore, to adjust Class I and Class IT
mills prices in accordance with the
average test of milk in each class by a
butterfat differential that will reflect dif-
ferences of value due to variations mn the
butterfat content in each product. As
pointed out earlier in this decision, the
basing point from which such adjust-
ments are to be made should be 3.8 per-
cent butterfat.

The butterfat differentials for Class X
milk ard Class IX milk should be appro-
priate to the level of class prices pro-
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vided for herein for Class I and Class IT
milk, Also, the differential. for Class. I
milk must reflect the continuing neces-
sity for appropriate price alignment of
Class I prices with Califormia markets.
'This 1s necessary and desirable simnce the
Class I prices proposed in this decision
are in alignment with those prices. To
effectuate this the Class I price should be
mcreased or decreased for each one-
tenth of one percent of butterfat above
or below 3.8 percent, respectively, by
the value obtammed by multiplying the
Chicago butter price for the preceding
month by 0.175. 'The Class II butterfat
differential would be determined by mul-
tiplying the Chicago butter price for the
current month by 0.115.

‘The use of butterfat differentials m.

this manner follows standard practice in
most filud milk markets for adjusting for
butterfat variations. At these levels
they reflect the recommendations of the
market interests at the public hearing
and are such as will ease the transition
of the market from a direct ratio butter-
fat basis of payment to a butterfat-skim
milk basis of payment. In order that
the Class I butterfat differential may bhe
announced early each month, it i1s pro-
vided that the Class I differential be
based on the average price of buiter i
the preceding month. This will permit
the announcement of the Class I differ-
ential at the same time that the Class I
price 1s announced.

Class IX prices and butterfat differen-
tials will not be announced until after
the end of the month. Although han-
dlers will not know the cost of such milk
as it is utilized, they do know that in
any sales competition with other proces-
sors located throughout the nation their
competitors also will be paying for milk
on the basis of current market values.

The butterfat differential used in mak-
ing payments to producers should be cal-
culated at the average of the returns
actually received from the sale of but-
terfat 1in producer milk. The rate to be
used for this purpose would be the aver-
age of the Class I and Class II differen-
tials weighted by the proportion of but-
terfat in producer milk classified in each
class. ‘Thus, producer returns for but-
terfat will refiect the actual sale value
of their butterfat at the class prices pro-
vided 11 the order. In the Central Ari-
zona area this should mean, for most
months, a producer butterfat differential
at or near the value of the Class I but-
terfat differential. The producer but-
terfat differential 1n no way affects the
differentials used in calculating a han-
dler’s obligation at class prices; it merely
prorates returns among producers whose
milk differs in butterfat test.

Compensatory payments on unpriced
milk. Compensatory payments on un-
priced milk disposed of as Class I milk
in the Central Arizona marketing area
are unnecessary under prevailing mar-
keting conditions and the terms of the
order proposed herem.

Over 90 percent of the production of
the Central Arizona marketing area, as
defined herein, .1s concentrated in the
Salt River Valley. Inter-market com-
petition from unregulated areas for
route sales 1n the area is nonexistent,
Except for producer-handlers, no plants,
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other than pool plants, distribute Class
I milk on routes in the area. All such
distributors.will be handlers and will be
treated equally under the complete clas-
sification and pricing provisions.of this
order. As pomted oub previously in this
decision, the Central Arizona marketing
area has no year-round surplus. Any
supply plant that becomes closely asso-
ciated with the market by meeting the
specified requurements will be a fully
regulated pool plant. Milk from supply
plants not meeting those standards will

~be considered as other source milk. The
allocation provisions pertaimng to other
source milk should provide adequate pro-
tection for the equitable operation of the
market-wide pool and still permit the
mportation of milk.

The Class I pricing formula adopted
herein 1s an appropriate alignment with
the price for Class I milk 1n Los Angeles,
Califormia. Under those circumstances,
and as long as any milk coming into the
Central Arizona marketing area 1s paid
for 1 accordance with the classification
and pricing provisions promulgated by
the State of California Bureau of Milk
Control, the need for compensatory pay-
ments on milk emanating 1n Califorma
seems unnecessary. Although the above
conclusions with respect to the need for
compensatory payments are clear under
present marketing conditions, it 1s con-
cewable that competitive conditions or
operating practices of regulated and un-
regulated handlers, both.mn and outside
the marketing area, can change enough
to create a need for remedial action with
appropriate compensatory payment pro-
visions. If such developments occur,
appropriate modifications mm the at-
tached order can be proposed by the in-
dustry. and reconsidered on relatively
short notice at a public hearing called
for that purpose.

Considerable testimony was adduced at
the hearing relative to the need for, and
the amount of, a compensatory payment
to meet the peculiar marketing problem
in the northern portion of Yuma County
occasioned by a vendor operating out of
Blythe, Califormia. This problem 1s
automatically obviated by the finding
that regulation of that area as part of the
Cenfral Arizona Marketing area 1s un-
necessary. ;

(d) Payments to producers—(a) Type
of pool. The order should provide that
the proceeds from the sale of milk mn
both classes by all handlers be combined
and distributed to producers through a
“market-wide” type of equalization pool.
Under this type of pool each producers
will receive mimimum prices that are
uniform with those received by all pro-
ducers delivering milk to the Central Ari-
zona area, subject, of course, to butterfat
and location differentials. The “blend”
price, and the “base” and “excess” prices
during the months of January through
June, will be a weighting of the propor-
tions of all producers’ milk paid for at
Class I and Class II prices, and will, n
effect, return to each producer his share
of the Class I sales of the market.

Under the marketing conditions and
the orgamzational structure of the in-
dustry in Central Arizona, as set forth
in the record, it 1s clear that the market-
wide. type of equalization pool 1s a neces-

~

sary part of any effective program to
establish and maintain orderly market-
mg and pricing conditions.

Only two handlers in Central Arizona
are equipped to process reserve and sur
plus milk in their own plants. For this
reason, and those already pointed out
1 the discussion of the necessity for an
approprate Class II price, it is im-
perative that a pool be established thaf
will provide for an equitable sharing,
particularly during the flush production
season, of the lower returns that are in-
evitable with an adequate and necessary
reserve of milk. Because many plants
do not have facilities for processing re-
serve and surplus milk, the adoption of
an individual-handler pool, wherein
plants operating on o Class I basls can
pay a higher blend price than those
who would carry the reserve needs of thoe
market, would automaticaly deter han
dlers from handling such milk or ftom
equipping their plants for that purpose.

“The burden of carrying the necessary

reserve supplies of milk would continue to
be shouldered by only & part of the pro-
ducers who share in the year around
Class I sales in the area.

A market-wide pool will permit any
handler to bid on such business as that
offered by military installations and
other public mnstitutions and to obtain
the supplies for such sales without upset«
ting the market whenever the business
mght shift from one handler to
another.

The producer cooperative associationg
in Central Arizona assume the respon«
sibility for marketing the reserve and
surplus milk of their member-producers,
A market-wide pool will facilitate the

‘movement of milk supplies by these as«

sociations between handlers to meet
theiwr individual needs or to those non«
pool processing plants that can make
the most eficient use of such milk. A
market-wide pool will aid the market in
retaining qualified, experienced and
willing producers during periods of
seasonal surpluses (by permitting them
to receive the market-wide uniform
price) hence their milk will be available
to fill the Class I requirements of the
market at other seasons of the year.
These factors, taken in conjunction with
the variations in amount of reserve sup«
plies among plants, all support the adop-
tion of a market-wide pool.

Base-excess plan. A base and excess
plan of distributing returns for milk
among producers should be employed in
connection with the market-wide pool
established herein, Record evidence in«
dicates that receipts vary between the
spring and fall months to a greater ex-
tent than Class I sales. In addition,
same handlers have difficulty in utiliz«
g efficiently all milk delivered to them
durmng periods of seasonally high pro-
duction. Consequently, there is o need
for an incentive to maintain production
m the late summer and fall months
relative to that of the winter and spring
months.

Handlers and producers serving the
Central Arizona.market are now relying
and have relied on various forms of base-
excess plans to provide the incentive
needed to mnduce local dairymen to strivo
for a.more nearly-even level of milk pro-
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duction throughout the year. Producers
and handlers alike feel that the pres-
ently-operated base-excess plans per-
form a much-needed function, even
though theiwr actual operation in many
cases leaves much to be desired from the
standpomt of equity between handlers
and fairness to producers. These latter
conditions can arise because distributors
themselves establish the rules of the
base-excess plan and control the adjust-
ment and transfer of bases.

Base and excess plans are effective
means of improving the seasonal pattern
of milk deliveries because they relate
producer returns directly to delivery of
additional milk in the late summer and
fall as compared with usual deliveries in
the winter and spring. Such a plan will
help to achieve a production pattern
more nearly fitted to the sales pattern
for flind milk products in the area. Were
some version of this plan nof included in
the attached order, the most likely re-
sult would be an mcreased seasonality of
production with its attendant problems
of surplus disposal in the flush produc-
tion months and the need for additional
amports 1n the short production months.
Any movement in this direction will work
against market stability in this area. It
1s concluded, therefore, that a base-
excess plan, uniformly applied to all pro-
ducers by being made a part of the
attached order, will play an-essential role
in stabilizing marketing and pricing
conditions 1n the Central Arizona area.

‘The base-excess plan proposed herein
would establish for each producer & hase
equal to his average daily deliveries dur-
g the four months of August through
November. If a producer did not deliver
milk to the market during the entire
penod, the days of actual delivery from
the first day of delivery but not less than
90 would be used.

During the months January through
June separate uniform prices would be
computed for base milk and excess milk
for the purpose of allocating Class I
sales first to base milk. Base milk
would be that quantity of milk delivered
by each producer up to his average daily
base multiplied by the number of days
in the month during which he delivers

~milk to any handler. The excess milk
price would be the Class II price except
1n those months when the total Class I
sales exceed the total quantity of base
milk. During such months the excess
milk price would be a blend of a Class I
and Class II usage of excess milk. Pro-
vision 18 made for producers who may
enter the market after the start of the
base-forming period to establish a full
base by delivering a minimum of 90 days
durmng the specified period. Producers
delivering milk for less than 90 days will
have their bases calculated by dividing
their total deliveries during the base-
forming period by 90. The base-operat-
g period (when payments are made for
base milk and excess milk) should be
limited to the 6-month period, January-
June. These are the months mn which
the production of milk and the inade-
quacy of surplus processing facilities
combme {o create difficult marketing
conditions.

Any producer should be permitted to
transfer his entire base provided the

No. 169-—~—6

FEDERAL REGISTER

market administrator is given advance
notice and the transfer is made as of the
first of a month, Permitting bases to be
so transferred will alleviate situations
wherein a producer discontinues the pro-
duction of milk before the end of the
base-paying period of January—June,
Such a provision will give a preducer
added incentive to increase production
during the August-November period be-
cause he can benefit from all the base he
can establish even though he discontin-
ues milk production in the spring. This
action will encourage a more level pat-
tern of seasonal production, and is,
therefore, compatible with the need for
and the purposes of a base-excess plan.

(b) Payments to mdividual producers
and to members of cooperative assocta-
tions. Handlers should make payments
to each producer for milk delivered by
such producer at the appropriate uni-
form price. Payments due any producer
for milk should be paid by the handler
to a cooperative association that makes
a written request for such payments if
the producer has given the cooperative
associlation written authorization, in the
form of a contract or in any other form,
to collect such payments. The assocla-
tion's request should also agree to in-
demnify the handler for any loss
mcurred because of an improper claim.
In making such payments for producer
milk to a cooperative association the
handler should at the same time furnish
the cooperative association with a state-
ment showing the name of each pro-
ducer for whom payment is being made
to the cooperative association, the
volume and average butterfat content of
milk delivered by each such producer,
and the amount of and reasons for any
deductions which the handler withheld
from the amount payable to each pro-
ducer. This statement is necessary so
the cooperative association can make
proper distribution of the money it col-
lects to the producer-members for whom
it makes collections.

Qualified cooperative assoclations of
daiwrymen, if they so request, should be
permitted to receive payment from
handlers for their producer-members as
a group. A provision authorizing han-
dlers to make payment directly to such
qualified cooperative associations for
milk received from producer-members is
necessary to enable an association to
carry out its essential functions author-
1zed by the enabling act. A cooperative
association, if it is to carry out these
essential functions, must have full
authority in the collective bargaining
and selling of members® milk,

The record shows that the proponent
cooperative association operating in the
Central Arizona area has responsibility
for marketing surplus producer milk
during months of flush production. This
milk may be sold within or outside the
marketing area. Such sales may result
in financial losses or gains to the associa-
tion, hence the association must be in a
position to spread such losses or gains
over the entire membership if it is to
handle such milk effectively and efi-
ciently. The Agricultural Marketine
Agreement Act authorizes a qualified
producer cooperative association to col-
lect payments on behalf of all its mem-
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bers for milk caused to be marketed to all
types of outlets by such association and
to reblend the proceeds from its entire
sales. The order should provide that
payment to such a cooperative assoma-~
tion is a proper satisfaction of the pay-
ments required by the order to be made
to individual preducer-members.

(¢) Producer-settlement fund. Since
the amount which the order requires a
particular handler to pay for s milk
may be more or less than the amount he
is required to pay to producers or coop-~
erative assoclations, it Is necessary to
provide for some methed of balancmz
these amounts. A producer-settlement
fund should be established for this pur-
posze. All handlers who are required to
pay more for their miliz on the basis of
their utilization than they are requred
to pay to producers or cooperative asso-
clations should pay the difference into
the producer-settlement fund; ail han-
dlers who are required to pay more to
producers or cooperative associations
than they are required to pay for thewr
milk on the basis of utilization should re-
celve the difference from the producer-
settlement fund. Amounts paid info and
out of the producer-settlement fund for
this purpose will be equal, except for
minor differences that may result from
rounding of uniform prices. In order to
permit this rounding of prices, to allow
for unavoidable delays in recaiving pay-
ments from handlers, and o permit pay-
ments to be made to any handler which
audit by the market admmmstrator re-
veals Is due such handler from the pro-
ducer-settlement fund, a reserve should
be held in the producer-settlement fund
at all times. The amount of the reserve
contemplated in the proposed order
should be sufficient for these purposes.
This reserve would be adjusted each
month.

If at any time the balance 1n the pro-
ducer-settlement fund is insufficient to
cover payments due to all handlers from
the producer-settlement fund, payments
to such handlers should be reduced um-
formly per hundredweight of millz. The
handlers may then reduce payments to
producers by an equivalent amount per
hundredweicht. Amounts remamning
due such handlers from the producer-
settlement fund should be paid as soon
as the balance in the fund is sufficient,
and handlers should then complete pay-
ments to producers. In order fo reduce
the possibility of this occcurring, milk
recelved by any handler who has not
made payments required of im into the
producer-settlement fund should not be
considered in the computation of the
uniform price in subsequent months
until such handler has completed all
delinquent payments.

(e) Other admmstrative promsions.
Certain other provisions are needed mn
the order to carry ouf the admumstrative
steps necessary to accomplish the pur-
poses of the proposed regulation.

Terms and deflnitions. In addition to
the definitions discussed earlier mn tms
declslon which define the scope of the
rezulation, certain other terms and defi-
nitions are desirable in the interest of
brevity and to insure that each usage
of the term implies {the same meanmg.
Deflnitions for base and excess milk are
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included. Other terms defined in the
proposed order are common to many
other Federal milk orders.

Marketing admimisirator Provisions
should be made for the appointment by
the Secretary of a market administrator
to administer the order and to set forth
the powers and duties for such agency
essential to the proper functioning of
his office.

Records and reports. Provisions should

be 1cluded in the order to advise han-"

dlers that they are required to maintamn
adequate records of .their operations and
to make the reports necessary to estab-
lish the proper classification and pricing
of producer milk and payments due pro-
ducers for such milk. Time limits must
be prescribed for filing such reports and
for making payments,K to producers.
Dates must also be estdblished for the
announcement of prices by the market
admmistrator.

It should be provided that the market
admmistrator report to the cooperative
assaciation, which so requests, the
amount and class utilization of milk re-
cewed by each handler from producers
who are members of such cooperative
association. For the purpose of this re-
port, the utilization of members’ milk in
each handler’s plant will be prorated to
each class 1n the proportion that total
receipts of producer milk were used mn
each class by such handler. In addition
to the regular reports of handlers, provi-
sion 1s made for the handler, prior to the
diversion of the milk of a producer, to
notify the market admmistrator and the
cooperative association, if such producer
1s a member of an association, of his in-
tention to divert such milk. These re-
ports are necessary if a cooperative
association 1s to market to best advant-
age the milk of its member producers.

Handlers should maimntam and make
available to the market admimstrator
all records and accounts of their opera-
tions, and such facilities as are neces-
sary to determine the accuracy of the n-
formation reported to the market admin-
1strator as he may deem necessary or any
other information upon which the classi~
fication of producer milk depends. The
market admmistrator must likewise be
permitted to check the accuracy of
weights and tests of milk and milk prod-
ucts received and handled and to verify
all payments requred under the order.

It 15 necessary that handlers retain
records to prove the utilization of the
milk received from producers and that
proper payments were' made therefor.
Since the books of all handlers associ~
ated with the market cannot be audited
immediately after the milk has been
delivered to a plant, it necessary that
such records be kept for a reasonable:
period of time.

‘The order should provide for specific
limitations of the time that handlers
should be requred to retamn their books
and records and of the period of time
m which obligations under the order
should terminate. Provision made 1n
this regard 1s identical i principle with
the general amendment made to all milk
orders 1n operation July 30, 1947, follow-
ing the Secretary’s decision of January
26, 1949 (14 F R. 444) ‘That decision
covering the retention of records and
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limitations of claims 1s equally appli-
cable 1n this situation and 1s adopted as
a part of this decision. Without a pro-
vision for termunation of obligations
after a reasonable period of time has
elapsed, handlers may file claxms which,
because the period mvolved might ex-
tend back over many years, could be in
substantial amounts. This creates un-
certainties which would endanger the
stability of the market and lead to seri-
ous inequities. 'The order should pro-
vide that any obligation to pay a han-
dler shall terminate two years after the
month in which the milk was recerved if

-an underpayment 1s claimed, or within

two years after payment was made if &
refund i1s claimed, unless within such
period of time the handler files a peti-
tion pursuant to secfion 8¢ (15) (A) of
the act, claiming such money. Han-
dlers also need the protection of provi-
sions terminating thewr obligations to
make payments. Since handlers cannot
be forewarned always as to contingent
ligbilities, it 1s extremely difficult and
burdensome for them to make adequate
provisions therefor by setting up re-
serves or by taking other precautionary
measures. The obligation of any han-
dler to pay money-should, except under
certain extraordinary conditions, such
as litigation, terminate two years after
the last day of the month during which
the market admimstrator receives the
handler’s report of utilization of the
milk mvolved i such obligation, unless
within such two-year period the market
admimstrator notifies the handler in
writing that such money 1s due and pay-
able. It is concluded that in general, a
period of two years 1s & reasonable time

within which a market administrator

should complete his auditing and in-
spection work and render any billings
for money due under the order. Pro-
visions are necessary, also, as contained
m the order included herewith, to meet
such contingencies as failure of the han-~
dler to submit requred books and rec-
ords and to deal with situations where
fraud or willful concealment of infor-
mation may be involved.

It was proposed that if a handler fails
to make the requred reports or pay-
ments, his name shall be publicly an-
nounced at the diseretion of the market
admmuistrator. Such announcement 1s
provided for by the act, and it 1s con-
cluded that its adoption will facilitate
the enforcement of the terms of the
order.

Exzpenses of admwsiration. Each
handler should be required to pay the
market admmistrator as his pro rata
share of the cost of admimistering each
order not more than 4 cents per hun-
dredweight or such lesser amounts as the
Secretary may, from time to time, pre-
scribe on (a) producer milk (including
such handler’s own production) and (b)
other source milk 1n pool plants which

.1s allocated to Class I milk,

The market admmnistrator must have
sufficient funds to enable him to admin-
ister properly the terms of the order.
The act provides that such cost of ad-
ministration shall be financed through
an assessment on handlers.

One of the duties of the market ad-
mstrator is to verify the receipts and

disposition of milk from. all sources. Tho
record indicates that other source milkk
1s received by handlers to supplement
local producer supplies of milk. Equity in
sharing the cost of administration of tho
order among handlers will be achieved,
therefore, by applying the administrative
assessment to all producer milk (includ-
ing handlers’ own production) and to
other source milk allocated to Class I
milk,

Proponents of the order suggested o
rate of 5 cents per hundredweight to
provide the funds needed to administer
properly the attached regulation. In
view of the anticipated volume of milk
and the costs of administering orders in
markets of comparable clrcumstances, it
18 concluded that an initial rate of 4
cents per hundredweight is necessary to
meet the expenses of administration,
Provision should be made to enable the
Secretary to reduce the rate of assesse
ment below the 4 cents per hundred-
weight maximum without necessitating
an amendment to the order. This
should be done at any time experience in
the market reveals that a lesser rate will
produce sufficient revenue to administer
the order properly.

Marketing services. A provision
should be included in the order for fur-
nishing market services to producers,
such as verifying the tests and weights
of producer milk and furnishing markoet
information. ‘These should be provided
by the market administrator and the cost
should be borne by the producer receiv«
g the service. If a cooperative asso-
ciation is performing such services for
any member-producers and is approved
for such activities by the Secretary, the
market administrator may accept this in
lieu of his own service.

There 1s need for a marketing service
program in connection with the admin.
istration of an order in this area.
Orderly markefing will be promoted by
assuring individual producers that pay-
ments received for their milk are in ac¢-
cordance with the Classification, pricing
and pooling provisions of the order, and
reflect accurate weights and tests of such
milk. To accomplish this fully, it is
necessary that the butterfat tests and
weights of individual producer deliveries
of milk as reported by the handler ho
verified for accuracy.

In the case of producers who are mems
bers of cooperatives having plants, tho
matter of milk-festing and milk-welgh-
wing 15 under the complete control of siuch
producers and is assessed against such
producers either through an association
check-off or as a plant operating cost.
Bargaining associations in the area are
performing check-weighing and check-
testing services for their members under
their association check-off. In order to
place such services on & market-wide
basis, the market administrator should
also provide them for producers not
otherwise recewving services through o
cooperative association. The additional
service of providing market information
to producers 1s carried on to some extent
at present by the cooperatives although
detailed information regarding market
prices, supplies, and the utilization of
milk 1s not available to either the cooper«
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ative associations and their members
or the independent producers.

An mmportant phase of the marketing
service program of the order 1s to fur-
nish producers with correct market mn-
formation. Efficiency in the production,
utilization and marketing of millt will
be promoted by the dissemination of
current information on a market-wde
basis to all producers.

To enable the market admmnistrator
to furmish these marketing services,
provision should be made for a maxi-
mum deduction of 5 cents per hundred-
weight with respect to receipts of milk
from producers for whom he renders
marketing services. If later experience
mdicates that marketing services can
be performed at a lesser rate, provision
1s made for the Secretary to adjust the
rate downward without the necessity of
a hearing. In the event any qualified
cooperative association of producers is
determined by the market admimstra-
tor to be performing such services for
its members, handlers would be re-
quired to pay fto the cooperative asso-
cigtion such association dues as are
authorized by its members.

Rulings on proposed findings and con-
clusions. Briefs were filed on behalf of
certain iterested parties in the market.
‘The briefs contamed suggested findings
of fact, conclusions and arguments with
respect to the proposals discussed at the
hearing. Every pomnt covered i the
briefs was carefully considered along
with the evadence 1n the record in mak-
mg the findings and reaching the con-
clusions herein before set forth. To
the extent that such suggested findings
and conclusions contamned in the briefs
are inconsistent with the findings and
conclusions contamed heremn, the re-
quest to make such findings or to reach
such conclusions 1s denied.

Recommended marketing agreement
and order ‘The Iollowing order regu-
lating the handling of milk in the Cen-
tral Arizona marketing area 1s recom-
mended as the detailed and appropnate
means by which the foregoing conclu-
sions may be carried out. ‘The proposed
marketing agreement 1s not included in
this decision because the regulatory
provisions thereof would be the same
as those contained mn the recommended
order.

DEFINITIONS

§1004.1 Act. “‘Act” means Public
Act No. 10, 73d Congress, as amended
and as re-enacted and amended by the
Agricultural Marketing Agreement Act
of 1937, as amended.

§ 1004.2 ‘Secretary. “Secretary”
means the Secretary of Agriculture or
any officer or employee of the United
States who 1s authorized to exercise the
powers and to perform the duties of the
Secretary of Agriculture.

§ 1004.3 Depariment. “Department”
means the United States Department of
Agniculture or such other Federal agency
as 1s authorized to perform the price
regorting functions specified m this
order.

§10044 Person. “Person’” means
any mdividual, partnership, corporation,
association or any other business unit.
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§ 1004.5 Cooperative association.
“Cooperative association” means any
cooperative association of producers
which the Secretary determines:

(a) To be qualified under the provi-
sions of the act of Congress of February
18, 1922, as amended, known as the “Cap-
per-Volstead Act”- and

(b) To have and to be exercisinz full
authority 1n the sale of milk for its mem-
bers,

§ 1004.6 Central Arwona markeling
area. “Central Arizona marketing area”
heremafter called the “marketing area”
means all territory included within the
counties of Maricopa, Pima, Pinal, Gra-
ham, and the territory south of 33 de-
grees latitude (North from the Equator)
in Yuma County, all in the State of
Arizona.

§ 1004.7 Producer “Producer” means
any person other than a producer-han-
dler, who produces milk in compliance
with Grade A inspection requirements
of a duly constituted health authority
having jurisdiction within the market-
g area and whose milk Is recelved at a
pool plant or is diverted from a pool
plant by the handler who operates such
pool plant, or by a cooperative associa-
tion, to a plant which is not a pool plant
for the account of such handler or co-
operative association. *“Producer' does
not mean any dairy farmer with respect
to milk received by a handler who is
partially exempted from the provisions
of this part pursuant to § 1004.61.

§1004.8 Pool oplant. ‘“Pool plant”
means any milk plant:

(a) Approved or recognized by any
health authority having jurisdiction
within the marketing area for the re-
ceipt or processing of Grade A milkz and
from which Class I milk is disposed of
on a route(s) in the marketing area;

(b) Supplying to any agency of the
United States Government located
within the marketing area Class I milk

-products; or

(¢) Any plant which ships fiuld milk
products approved by any health author-
ity having jurisdiction in the marketing
area as eligible for distribution under a
Grade A label in a volume equal to not
less than 50 percent of its receipts of
producer milk in the current month
during the peried of July through Oc-
tober or 20 percent in the current month
during the period November throuch
June to a plant specified in parazraph
(a) of this section: Provided, That if a
plant qualifies in each of the months of
July through October in the manner
prescribed in this section such plant
shall upon written application to the
market administrator on or before Oc-
tober 31 following such compliance, be
designated as a pool plant until the end
of the following June.

(d) For the purpose of this definition,
milk diverted from a pool plant to a non-
pool plant as described in § 1004.7 shall
be deemed to have been received at the
pool plant from which such milk was
diverted.

§ 10049 Nonpool plant. *“Nonpool
plant” means any milk manufacturing,
processing or bottling plant other than
a pool plant.
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§1004.10 Heandler *“Handler™ means
{2) any percon in his capacity as the
operator of a pool plant; or (b) 2 co-
operative acsociation with respect fo mills
of producers diverted for the account of
such assaciation from a pool plant fo a
nonpool plant in accordance with the
provisions of § 1004.7.

§1004.11 Producer-handler. “Pro-
ducer-handler” means any person who
is both a producer and a handler, buf who
recelves no milk from producers or other
dairy farmers: Provided, That, such per-
son provides proof satisfactory to the
market administrator that (a) the mam-
tenance, care and management of all
the dairy amimals and other resources
necessary to produce the enfire amount
of milk handled is the personal enterpris2
of and at the personal risk of such per-
son in his capacity as a producer, and
(b) the operation of a fluid milk plantis
the personal enterprise of and at the
personal risk of such person in is ca-
pacity as a handler.

§1004.12 IMarl:et admwmsirator.
“mMarket administrator” means the per-
son designated pursuant to § 1004.20 as
thg agency for the administration of this
order.

§1004.13 Producer milk. *“Producer
"’ means all skim millc and butterfat
produced by a producer, which is recexved
at a pool plant either directly from such
producer or from other handlers.

§ 1004.14 Other source milk. *“Other
cource milk” means all skxm milkz and
butterfat contained in:

(a) Recelpts during the month of
fluid milk products except (1) fluid millz
products received from pool plants, or
(2) producer milk; and

(b) Products, other than flmd milk
praducts, from any source (including
thoze produced at the pool plant) which
are reprocessed or converted to another
product in the pool plant durmgz the
month.

§1004.15 Fluid mill: product. “Fluid
mills product” means millz (including
frozen or concentrated milk) slam milk,
buttermilk, flavored millz, flavored millz
drinl;s and cream in filuid form or any
mixture in fluid form of milk, skym milk
and cream (exceph sterilized products
packazed in hermetically sealed con-
tainers, ezenoz, yoourt, ice cream mx
and aerated cream)

§1004.16 Route. “Route” means any
delivery to retail or wholesale outleis
(including delivery by a vendor or a sale
from 2 plant or o plant store) of milk
or any millz product classified as Class
I milkk pursuant to §1004.41 (a) other
than a delivery to another pool plant.

§1004.17 Bagse milk. *“Base millz”
means producer millz received by han-
dlers from a producer during the months
of January throuth June which 1s nof
in excess of such producer’s daily base
determined pursuant to § 1004.90, mul-
tiplied by the number of days during the
month for which milk was received from
such producer.

8§ 1004.18 Ezxcess mill:. “Excess milks”
means producer millz received by han-
dlers from a producer which is 1n excess
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of base milk received from such producer
durmg the months of January through
June of each year.

§ 1004.19 Chucago butter price, “Chi-
cago butter price” means the simple
average as computed by the market ad-
mnstrator of the daily wholesale selling
prices (using the midpoint of any price
range as one price) per pound of 92-
score bulk creamery butter at Chicago
as reported during the month by the
Department.

MARKET ADMINISTRATOR

§ 1004.20 Designation. 'The agency
for the admmmstration of this order shall
be a market admimstrator, selected by
the Secretary, who shall be entitled to
such compensation as may be determmed
by, and shall be subject to removal at
the discretion of, the Secretary.

§ 1004.21 Powers. The market ad-
mmstrator shall have the following
powers with respect to this part:

(a) To admumster its terms and
Provisions;

(b) To make rules and regulations to
effectuate its terms and provisions;

(c) To recelve, investigate, and report
to the Secretary complaints. of viola-
tions; and

(d) To recommend amendments to
the Secretary.

§ 1604.22 Duties. 'The market ad-
mmustrator shall perform all duties
necessary to admumster the terms and
provisions of this part, including, but not
limited to, the following:

(a) Within 30 days following the date
on which he enters upon his duties, or
such lesser period as may be prescribed
by the Secretary, execute and deliver to
the Secretary a bond, effective as of the
date on which he enters upon his duties
and conditions upon the faithful per-
formance of such duties, 1n an amount
and with surety thereon satisfactory to
the Secretary-

(b) Employ and fix the compensation
of such persons as may be necessary to
enable him to admmuster its terms and
provisions;

(c) Obtam a bond m a reasonable
amount and with reasonable surety
thereon covermg each employee who
handles funds entrusted to the market
administrator

(d) Pay out of the funds received pur-
suant to § 1004.86: (1) The cost of his
bond and of the bonds of his employees,
(2) his own compensation, and (3) all
other expenses, except those incurred
under § 1004.85, necessarily mcurred by
him in the maintenance and functioning
of his office and in the performance of
his duties;

(e) Keep such books and records as
will clearly reflect the transactions pro-
vided for in this part, and, upon request
by tlie Secretary, surrender the same to
such other person as the Secretary may
designate;

(f) Publicly disclose to handlers and
producers, at lis discretion, wunless
otherwise directed by the Secretary, by
posting 1 a conspicuous place m his
office and by such other means as he
deems appropriate, the name of any per-
son who, after the date upon which he
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1s required to perform such acts, has not
made vreports pursuant to §§ 1004.30
through 1004.32 or payments pursuant
to §§ 1004.80 through 1004.86;

(g) Submit his books and records to
examination by the Secretary and fur-
msh such information and reports as
may be requested by the Secretary*

(h) On or before the 12th day after
the end of each month, report to each
cooperative association which so re-
quests the percentage of producer milk
delivered by members of such associa~

‘tion which was .used 1 each class by

each handler receiving such milk, For
the purpose of this report the milk so
recewved shall be prorated to each class
n accordance with the total utilization
of producer milk by such handler;

(i) Verify all reports and payments
of each handler by audit necessary, of
such handler’s records and the records
of any other handler or person upon
whose utilization the classification of
skim milk and butterfat for such han-
dler depends; and by such other means
as are necessary*

(j) Prepare and make available for
the benefit of producers, consumers, and
handlers, general statistics and 1nfor-
mation concerming the operation of this
order which do not reveal confidential
information; and

(k) On or before the date specified,
publicly announce by posting m a con-
spicuous place m his office and by such.
other means as he deems appropnate,
and mail to each handler at his last
known address a notice of, the following;

(1) The 6th day of each month, the
Class I milk price and the Class I butter-
fat differential, both for the current
month; and the Class IT milk price, and
the Class II butterfat differential, both

-for the preceding month, and

(2) The 12th day of each month, the
uniform price, and the producer butter-
fat differential, both for the preceding
month,

REPORTS, RECORDS, AND FACILITIES

§ 1004.30 Reports of sources and utili-
zation. On or before the 7th day after
the end of each month each handler,
except a producer-handler, shall report
for each of ms pool plants for such
month- to the market administrator n
the detail and on forms prescribed by
the market administrator as follows:

(a) The quantities of skim milk and
butterfat contaned imn:

(1) Producer milk,

(2) Fluid milk products received from
other pool plants,

(3) Other source milk,

(4) Inventories of flud milk products
on éland at the beginning of the month;
an

(b) The utilization of all skim milk
and butterfat required to be reported
pursuant to paragraph (a) of this sec-
tion, mcluding separate statements as
to the disposition of Class I milk on
routes entirely outside the marketing
area, and inventories of flud milk prod-
ucts on hand at the end of the month.

§1004.31 Other reports. (a) Each
producer-handler shall make reports to
the market administrator at such time

and in such manner as the markeb ad-
ministrator may prescribe;

(b) Each handler, except a producer-~
handler, shall report to the market ad-
ministrator in the detail and on forms
prescribed by the market administrator:

(1) On or before the 7th day of each
of the months of February through July
the aggregate quanttiy of base milk re-
cewved at his pool plant(s) for the pre-
ceding month,

(2) On or before the 20th day after
the end of the month, for each of his
pool plants, his producer payroll for such
month which shall show for each pro-
ducer: (i) His name and address, (i)
the total pounds of milk received from
such producer, including, for the
months of January through June, tho
pounds of base milk, (iil) the days for
which milk was received from: such pro-
ducer if less than the entire month, (iv)
the average butterfat content of such
milk, end (v) the net amount of sich
handler’s payment to the producer, to-
gether with the price pald and tho
amount and nature of any authorized
deductions,

«(3) On or before the first day other
source milk is received in the form of
fluid milk product at his pool plant(s),
his intention to receive such product,
and on or before the last day such prod-
uct 1s received, his intention to discon-
tinue receipt of such product;

(4) On or before the day prior to dl«
verting producer milk pursuant to
§ 1004.7 his intention to divert such milk,
the date or dates of such diversion and
the nonpool plant to which such milk {s
to be diverted, and

(5) Such other-information with re-
spect to his sources and utilization of
butterfat and skim milk as the market
admmistrator may prescribe.

§1004.32 Records and Jacilities.
Each handler shall maintain and make
available to the market administrator
during the usual hours of business such
accounts and records of his operations
and such facilities as are necessary for
the- market administrator to verify oy
establish the correct data for ecach
month with respect to:

(a) The receipt and utilization of all
;kim milk and butterfat handled in any

orm;

(b) The weights and tests for butter-
fat and other content of all procducts
handled;

(¢) The pounds of skim milk and but-
terfat contained in or represented by all
items of products on hand at the begin-
ning and end of each month;: and

(d) Payments to producers, including
any deductions authorized by producers,
and disbursement of money so deducted.

§ 1004.33 Retention of records. All
books and records required under ‘this
order to be made available to the market
adminstrator shall be retained by the
handler for a period of three years to
begin at the end of the month to which
such books and records pertain: Pro-
vided, That if, within such threo-year
period, the market administrator noti-
fies the handler in writing that the re-
tention of such books and records, or of
specified books and records, Is necessary
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in connection with a proceeding under
section 8c (15) (A) of the act or a court
action specified 1n such notice, the han-
dler shall retain such books and records,
or specified books and records, until
further written notification from the
market admnistrator., In either case,
the markef admmstrator shall give
further written notification to the han-
dler promptly upon the termunation of
the litigation or when the records are no
longer necessary in connection there-
with.
CLASSIFICATION OF LILK

$ 1004.40 Skun milk and bulterfal o
be classified. The skim milk and butter-
fat to be reported for pool plants pur-
suant to § 1004.30 (a) shall be classified
each month by the market admimstra-
tor, pursuant to the provisions of
§§ 1004.41 through 1004.45.

§1004.41 Classes of utilization. Sub-
ject to the conditions set forth m
§§ 1004.42 through 1004.45, the classes of
utilization shall be as follows:

(a) Class I milk. Class I milk shall
be all skim milk (including reconstituted
and concentrated nonfat milk solids)
and butterfat; (1) disposed of from the
plant 1n the form of fiud milk products,
except those classified pursuant to sub-
paragraph (b) (3) of this section, and
(2) not specifically accounted for as
Class IT milk.

(b) Class II milk. Class II milk shall
be all skim milk and butterfat; (1) used
to produce any product other than a
fAluid milk product; (2) contained 1n mn-
ventories of lud milk products on hand
at the end of the month; (3) disposed of
as skim milk for livestock feed; and (4)
1 shrinkage not to exceed 2 percent,
respectively, of the skim milk and butter-
fat contammed 1n producer milk (excepf
that diverted pursuant to § 1004.7) and
other source milk: Promded, That if
shrinkage of skim milk or butterfat is
less than such 2 percent it shall be
assigned pro rata to the skim milk or
butterfat contained i producer milk
(except that diverted pursuant to
§ 1004.7) and other source milk, respec-
tively.

§ 1004.42 Responsibilily of handlers.
All skim milk and butterfat to be classi-
fied pursuant to this order shall be classi-
fied as Class I milk, unless the handler
who first recerves such skim milk and
butterfat establishes to the satisfaction
of the market admimstrator that it
should be classified as Class IT milk,

§100243 Transfers. (a) Skim milk
and hutterfat transferred to a pool plant
of another handler (except a producer-
handler) in the form of fiud milk prod-
ucts -shall, to the extent required, be
classified so as to result in the maximum
assignment of the producer milk of both
handlers to Class I milk. Any addi-
tional amounts of skim milk and butter-
fat shall be classified Class I milk unless
the operators of both plants claim utili-
zation thereof 1 Class IT milk in theiwr
reports submitted pursuant to § 1004.30:
Provided, That the skim milk or butter-
fat so assigned to Class II milk for any
month shall be limited to the respective
amounts thereof remaining m Class II
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milk for such month at the pool plant(s)
of the receiving handler after the sub-
traction of other source milk pursuant
to § 1004.45;

(b) Skim milk and butterfat trans-
ferred to the plant of a producer-han-
dler in the form of fluid milk products,
shall be classified as Class I milk;

(c) Skim milk and butterfat trans-
ferred or diverted in bulk form as milk
or skim milk to a nonpool milk plant
shall be classified as Class I unless, (1)
the transferee-plant is located less than
250 miles from the City Hall of Phoenix
or Tucson, Arizona, whichever is nearer,
by the shortest hard-surfaced hichway
distance, as determined by the market
admimstrator, (2) the transferring or
diverting handler claims classification in
Class IT milk in his report submitted to
the market administrator pursuant to
§ 1004.30 for the month within which
such transaction occurred, (3) the oper-
ator of the nonpool plant maintains
books and records showing the utiliza-
tion of all skim milk and butterfat at
such plant which are made available if
requested by the market administrator
for the purpose of verification, and (4)
not less than an equivalent amount of
skim milk and buttterfat was actually
utilized in the nonpool plant in the use
indicated in such report: Provided, That
if it is found that an equivalent amount
of skim milk and butterfat was not ac-
tually used in such plant during the
month in such indicated use, the pounds
transferred in excess of such actual used
shall be classified as Class I mills; and

(d) Skim milk and butterfat trans-
ferred in bulk form as cream to a non-
pool plant shall be classified Class I milk
unless, (1) the transferring handler
clauns classification in Class IX milk in
his report submitted to the market ad-
ministrator pursuant to § 1004.30, (2)
the handler attaches tags or labels to
each container of such cream bearing
the words “Grade C cream for manufac-
turing uses only” and the shipment is so
mvoiced, (3) the handler gives the mar-
ket administrator suflficient notice to
allow lnm to verify the shipment, (4) the
operator of the nonpool plant maintains
books and records showing the utiliza-
tion of all skim milkk and butterfat at
such plant which are made available if
requested by the market administrator
for the purpose of verification, and (5)
not less than an equivalent amount of
skim milk and butterfat was actually
utilized in the nonpool plant in the use
mdicated in such report: Provided, That,
if it 1s found that an equivalent amount
of skim milk and butterfat was not actu-
ally used in such plant during the month
1n such indicated use, the pounds trans-
ferred in excess of such actual use shall
be classified as Class I milk.

§1004.44 Computation of skim milk
and butterfat wn each class. For each
month, the market administrator shall
correct for mathematical and other ob-
vious errors, the report submitted by
each handler pursuant to § 1004.30 and
compute the total pounds of skim milk
and butterfat respectively, in Class I
milk and Class IT milk at all of the pool
plants of such handler: Provided, That,
the skim milk contained in any product
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utilized, produced or disposed of by the
handler during the month shall be con-~
sldered to be an amount equivalent to
the nonfat milk solids confained 1 such
product, plus all of the water ongmally
assoclated with such solids.

§1004.45 Allocation of stam milk: and
butterfat classified. (a) The pounds of
skim milk remaining in each class after
making the following computations each
month with respect to the pool plant(s)
of each handler, shall be the pounds
of skim milk in such class allocated to
the producer mill: of such handler for
such month.

(1) Subtract from the total pounds
of skim milk in Class IT milkz the shrink-
age of skim milk in preducer milk classi-
fled as Class II milk pursuant fo
§1004.41 (b),

(2) Subtract from the pounds of
skim milk remaining in Class II millz
the pounds of skim milk in other source

s Provided, That if the pounds of
shkim milk to be subfracted are greater
than the remainin pounds of skim millz
in Class II milk, the balance shall be
subtracted from the pounds of skm
milk in Class I millk,

(3) Subtract from the pounds of
skim milk remaining in Class II milk
the pounds of skim milk contained mm
inventory of fluld milk products on hand
at the bezjinning of the month: Pro-
vided, That if the pounds of skim milkc
In such inventory exceed the remaining
pounds of skim milk in Class IT milk the
balance shall be subfracted from the
pounds of skim milkk remamning in Class
I milk,

(4) Subtract the pounds of skim
milk in fiuld milk products received from
pool plants of other handlers from the
pounds of skim milk remaininy in the
class to which assiomed, pursuant to
§1004.43 (a)

(5) Add to the pounds of skum millz
remaining in Class IX milk the pounds
of skim milkk subtracted pursuant to
sut(:iparagmph (1) of this paragraph;
an

(6) If the pounds of skim milk re-
maining in all classes exceed the pounds
of skim milk in milk received from pro-
ducers, subfract such excess from the
pounds of skim milk remaming 1 the
various classes in series bezinninz with
Class II milk. Any amounf{ so sub-
tracted shall be called “overagze’-

(b) Determine the pounds of butter-
fat in each class to be allocated to pro-
ducer milkz in the manner prescribved 1n
paragraph (a) of this section for de-
termining the allocation of skim millz
to preducer milk;

(c) Add the pounds of skim milk and
the pounds of butterfat in each class
calculated pursuant to paragraphs (a)
and (b) of this section and determune the
percentage of butterfat in the producer
milk allocated to each class.

IINIIUZL PRICES

£ 100450 Basic formula price. The
higher of the prices computed pursuant
to paracraphs (a) and (b) of thus sece
tion, rounded to the nearest whole cent,
shall be knowvn as the basic formula
price.
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(a) The average of the basic, or field,
prices per hundredweight reported to
have been paid or to be paid for milk of
3.5 percent butterfat content received
from farmers during the month at the
following plants or places for which
prices have been reported to the market
= admunistrator or to the Department, di-
vided by 3.5 and multiplied by 3.8:

Present Operator and Location

Borden Co., Mt. Pleasant, Mich.

Borden Co., New London, Wis.

Borden Co., Orfordville, Wis.

Carnation Co., Oconomowoc, Wis.

Carnation Co., Richland Center, Wis.

Carnation Co., Sparta, Mich.

Pet Milk Co., Belleville, Wis.

Pet Milk Co., Coopersville, Mich.

Pet Milk Co., Hudson, Mich.

Pet Milk Co., New Glarus, Wis.

Pet Milk Co., Wayland, Mich.

‘White House Milk Co., Manitowoc, Wis.

White House Milk Co., West Bend, Wis.

(b) The price per hundredweight com-
puted by adding together the plus values
of subparagraphs (1) and (2) of this
paragraph:

(1) From the Chicago butter price,
subtract 3 cents, add 20 percent thereof,
and multiply by 3.8. .

(2) From the sumple average as com-
puted by the market admimstrator of
the weighted averages of the carlot
prices per pound for nonfat dry milk
solids, spray and roller process, respec-
tively, for human- consumption, f. o. b.
manufacturing plants i the Chicago
area, as published for the period from
the 26th day of the immediately pre-
ceding month through the 25th day of
the current month by the Department,
deduet 5.5 cents, muliply by 8.5, and
then multiply by 0.962,

§ 1604.51 Class prices. Subject to the
provisions of §§ 1004.52 and 1004.53, the
minimum prices per hundredweight to
be paid by each handler for milk re-
cewved at his pool plant(s) from pro-
ducers during the month shall be as
follows:

(a) Class 1 milk price. For each
month during an eighteen month pe-
r1od following the effective date of this
order, the mimimum price per hundred-
weight of Class I milk contaming 3.8
percent butterfat shall be the basic for-
ngula price for the preceding month plus

2.'15.

(b) Class IT millc price. 'The Class IT.
milk price shall be the “butter-powder”
price computed pursuant to § 1004.50 (b)
during the months of July through De-
cember, and that price less 25 cents dur-
ing the months of January through
June,

§ 1004.52 Butterfat differentials to
handlers. For each class.of milk con-
taimng more or less than 3.8 percent
butterfat, the class prices calculated
pursuant to § 1004.51 shall be 1ncreased
or decreased, respectively for each one-
tenth percent butterfat at the appropri-
ate rate, rounded to the nearest one-
tenth cent, determmned as follows:

(a) Class I price. Multiply the Chi~
cago butter price for the preceding
month by 0.175; and

(b) Class IT price. Multiply the Chi-
cago butter price for the current month
by 0.115,

PROPOSED RULE MAKING

§ 1004.53 Location differentials to
handlers. For that milk which 15 re-
cewved from producers at a pool plant
located 60 miles or more from. the City
Hall, Tucson, Arizona, by the shortest
hard-surfaced highway distance as de-
termimed by the market admmstrator
and which 1s assigned to Class I milk

-pursuant to the proviso of this section

when moved to another pool plant, or
classified as Class I milk without such
movement, the price specified 1n § 1004.51
(a) shall be reduced at the rate set forth
i the followwmng schedule according to
the location of the pool plant where such
milk 1s recewed from producers:

Rate per

hundred-
Distance from the City Hall of weight
Tucson, Ariz. (miles) (cents)

60 but not more than 160 25.0

160 but not more than 260.__ -~ 35.0
For each additional 10 miles or frac-
tion thereof an additional ... 1.0

Provided, That for the purpose of calcu~
lating such Ilocation differential, fiuid
milk products which are transferred be-
tween pool plants shall be assigned to
any remainder of Class II- milk in the
plant to which transferred after making
the calculations prescribed m § 1004.45
(a) (1) through (4) and the comparable
steps m (b) for such plant, such assign-
ment to the transferring plants to be
made mn sequence according to the loca~
tion differential applicable at each plant,
begmning with the plant having the
largest differential.

§ 1004.54¢ Use of equwalent prices.
If for any reason & price quotation re-
quired by this order for computing class
prieces or for other purposes 1s not avail-
able 1n the manner described, the matket
administrator shall use a price deter-
mined by the Secretary to be equuvalent
to the price which 1s requured.

APPLICATION OF PROVISIONS

§ 1004.60 Producer-handler Sec-
tions 1004.40 through 1004.45, 1004.50
through 1004.53, 1004.70 through 1004.75,
and 1004.80 through 1004.87 shall not
apply to a producer-handler.,

§ 1004.61 Plants subject to other Fed-
eral orders. Upon application to the
market adminmistrator and a subsequent
determination by the Secretary, any
plant specified 1n paragraph (a) or (b)
of this section shall be treated as a non-
pool plant except that the operator of
such plant shall, with respect to the total
receipts and utilization or disposition of
skim milk and butterfat at the plant,
make reports to the market administra-~
tor at such time and in such manner as
the market administrator may require
and allow verification of such reports by
the market admimstrator:

(a) Any pool plant which (1) would
otherwise be subject to the classification
and pricing provisions of another order
issued pursuant to the act, and (2) does
not dispose of a greater volume of Class
I milk to retail or wholesale outlets (ex-
cept pool plants or nonpool plants) n
the Central Arizona marketing ares
than in the marketing area regulated
pursuant to such other order‘ and

(b) Any plant which (1) would other-
wise be subject to the classification and

pricing provisions of another order is-
sued pursuant to the act, and (2) quali«
fied as a pool plant for each of the
preceding months of July through Oc-
tober 1n accordance with the provisions
of § 1004.8 (c)

DETERMINATION OF UNIFORM PRICES TO
PRODUCERS

§1004.70 Computation of the valie
of producer milk for each handler For
each month, the market administrator
shall compute the value of producer milk
for each handler as follows:

(a) Multiply the quantity of producer
milk 1mn each class computed pursuant to
§ 1004.45 by the applicable class price,
total the resulting amounts; and add any
amount necessary to reflect adjustments
m location differential allowance re«
quired pursuant to the proviso of
§ 1004.53;

(b) Add an amount computed by mul-
tiplying the pounds of any overage dow
ducted from either class- pursuant to
§1004.45 (a) (6)'and (b) by the applica«
ble class price; and

(¢c) Add the amount computed by
multiplying the difference between the
appropriate Class II price for the pre
ceding month and the appropriate Class
I milk price for the current month by
the hundredweight of skim milk and but«
terfat remaining in Class II milk after
the calculations pursuant to § 1004.45
(a) (4) and (b) for the preceding month
or the hundredweight of skim mill: and
butterfat subtracted from Class I milk
pursuant to § 1004.45 (2) (3) and (b) for
the current month, whichever is less,

§1004.71 Computation of the uni«
form price. For each of the months of
July through December, the market ad-
ministrator shall compute the uniform
price per hundredweight of producer
milk of 3.8 percent butterfat content, as
follows:

(a) Combine into one total the valuecs
computed pursuant to § 1004.70 for the
producer milk of all handlers who stib«
mit reports prescribed in § 1004.30 and
who are not in default of payments pur«
suant to §§ 1004.80 or 1004.82;

(b) Subtract, if the average butterfat
content of the producer milk included
under paragraph (a) of this section is
greater than 3.8 percent, or add, if such
average butterfat content is less than 3.8
percent, an amount computed as follows:
Multiply the amount by which the aver
age butterfat content of such milk varles
from 3.8 percent by the butterfat dif-
ferential computed pursuant to § 1004.%3,
and multiply the result by the total huns
dredweight of such milk;

(¢) Add an amount equal to the sum
of the deductions to be made from pro-
ducer payments for location differentials
pursuant to § 1004.74;

(d) Add an amount equal to one-half
of the uncbligated balance on hand in
the producer-settlement, fund,

(e) Divide the resulting amount by
the total hundredweight of producer milk
incéuded under paragraph (a) hereof:
an

() Subtract not less than 4 cents nor
more than 5 cents,

§1004.72 Computation of wuniform
prices for base milk and excess millk,
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For each of the months of January
through June, the market admnistrator
shall compuie the uniform prices per
hundredwelght for base milk and for ex-
cess milk, each of 3.8 percent butterfat
content, as follows:

(a) Compute the aggregate value of
excess milk for all handlers who submit
reports pursuant to § 1004.30, and who
are not 1n default of payments pursuant
to §§ 1004.80 or 1004.82 as follows: (1)
Multiply the hundredweight of such milk
not 1n excess of the total quantity of pro-
ducer milk assigned to Class IT milk 1n
the pool plants of such handlers by the
Class II milk price, (2) multiply the hun-
dredweight of excess milk not mmcluded
in subparagraph (1) hereof by the Class
I milk price, and (3) add together the
resulting amounts;

(b) Divide the total value of excess
milk obtained 1 paragraph (a) of this
section by the total hundredweight of
such milk, adjust to the nearest cent and
subtract 4 cents. The resulting figure
shall be the uniform price for excess milk
of 3.8 percent butterfat content received
from producers;

(c) Subtract the total yalue of excess
milk, determined by multiplying the uni-
form price obtained i paragraph (b)
of this section, plus 4 cents, times the
hundredweight of excess milk, from the
total value of producer milk for the
month as determined according to the
calculations set forth in § 1004.71 ()
through (d) (using location differentials
applicable to base and excess milk)

(d) Divide the amount calculated pur-
suant to paragraph (¢) of this section
by the total hundredweight of base milk
mncluded 1n these computations; and

(e) Subtract not less than 4 cents nor
more than 5 cents from the price com-~
puted pursuant to paragraph (d) of thus
section. The resulting fisure shall be
the uniform price for base milk of 3.8
percent butterfat content.

§ 1004.73 Butterfat differential to pro-
ducers. The applicable uniform prices
to be paid- each producer shall be mn-
creased or decreased for each one-tenth
of one percent which the average butter-
fat content of his milk 1s above or below
3.8 percent, respectively, at the rate
determined by multiplying the pounds of
butterfat in producer milk allocated to
each class by the appropriate butterfat
differential for such class as determined
pursuant to § 1004.52, dividing by the
total butterfat in producer milk and
rounding to the nearest even tenth of a
cent.

§ 1004.74 Location differential to pro-
ducers. 'The applicable uniform prices
computed pursuant to §§1004.71 and
1004.72 (for base milk) to be paid for
producer milk received at a pool plant
located 60 miles or more from the City
Hall at Tueson, Arizona, by the shortest
hard-surfaced highway distance, as de-
termined by the market admimstrator,
shall be reduced according o the location
of the pool plant where such milk was
recewved at the rates set forth m §1004.53.
The rates applicable to excess milk shall
be determined by diniding the quantity
of excess milk specified 1n § 1004.72 (&)
(2) by the total quantity of excess milk
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and multiplying the result by the rates
applicable to base milk,

§ 100475 Notification of nhandlers.
On or before the 12th day after the end
of each month, the market administrator
shall mail to each handler, at his last
known address, a statement showing:

(2) The amount and value of his pro-
ducer milk in each class and the total
thereof;

(b) ¥Yor the months of January
through June the amounts and value of
his base and excess milk respectively,
and the totals thereof;

(¢) The uniform price(s) computed
pursuant to §§ 1004.71 and 1004.72 and
the butterfat differential computed pur-
suant to § 1004.73; and

(d) The amounts to be paid by such
handler pursuant to §§1004.82, 1004.85,
and 1004.86 and the amount due such
handler pursuant to § 1004.83.

PAYLIENTS

§1004.80 Time and method of pay-
ment for producer milk. (o) Except as
provided in paragraph (b) of this sec-
tion, each handler shall make payment
to each producer from whom millz is
receiving during the month as follows:

(1) On or before the 27th day of each
month to each producer who did not
discontinue shipping milk to such han-
dler before the 25th day of the month,
an amount equal to not less than the
Class II price for the precediny month
multiplied by the hundredweight of milk
received from such producer durins the
first 15 days of the month, less proper
deductions authorized by such producer
to be made from payments due pursuant
to this paragraph,

(2) On or before the 15th day of the
following month, an amount equal to not
less than the appropriate uniform
price(s) adjusted by the butterfat and
location differentials to producers multi-
plied by the hundredweight of miik or
base milk and excess milk received from
'such producer during the month, subject
to the following adjustments: (i) Less
payments made such producer pursuant
to subparagraph (1) of this parasraph,
(ii) less marketing service deductions
made pursuant to § 1004.85, (iii) plus or
minus adjustments for errors made in
previous payments made to such pro-
ducer, and (iv) less proper deductions
authorized in writing by such producer:
Prouvided, That if by such date such han-
dler has not received full payment from
the market administrator pursuant to
§ 1004.83 for such month, he may reduce
pro rata his payments to producers by
not more than the amount of such un-
derpayment. Payments to producers
shall be completed thereafter not later
than the date for making payments pur-
suant to this paragraph next following
after the receipt of the balance due
from the market administrator;

(b) In the case of a cooperative asso-
ciation which the market administrator
determunes is authorized by its members
to collect payment for their milk and
which has so requested any handler in
writing, such handler shall on or before
the 2d day prior to the date on which
payments are due individual producers,
pay the cooperative association for millz
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recelved durinzg the month from the
producer-members of such association as
determined by the market admimstrator
an amount equal to not less than the
total due such producer-membzars as de-
termined pursuant to paragraph (2) of
this cection; and

(¢) Each handler who receives millz
during the month from producers for
which payment is to he made to a coop-
crative association pursuant to para-
graph (b) of this section shall report to
such cooperative assaciation or to the
market administrator for transmittal to
such cooperative asscciation for each
such producer as follows:

(1) On or before the 25th day of the
month, the total pounds of milk recerved
during the first 15 days of such month,
and

(2) On or before the 7th day of the
followin~ month (i) the pounds of millz
received each day and the total for the
month, tozether with the butterfat con-
tent of such milk, (ii) for the months of
January throush June the fotal pounds
of base and excess millz received, (iii)
the amount ot rate and nature of any
authorized deductions to be made from
payments, and (iv) the amount and na-
ture of payments due pursuant fo
§ 1004.84.

8 1004.81 Producer-settlement fund.
The market administrator shall establish
and maintain a separate fund known as
the “producer-settlement fund” into
which he shall deposit all paymenis
made by handlers pursuant to §§ 1004.82
and 1004.84, and out of which he shall
make all payments pursuant to §§ 1004.83
and 1004.84: Provided, That any pay-
ments due to any handler shall be offset
by any payments due from such handler.

§1004.82 Payments to the producer-
settlement fund. On or before the 12th
day after the end of each month, each
handler shall pay to the market admmn-
istrator any amount by which the value
of his producer millz: as computfed pur-
suant to § 100470 for such month, 1s
greater than the amount owed by him
for such milk at the appropriate uniform
price(s) adjusted by the producer but-
terfat and location differentials.

§1004.83 Payments out of the pro-
ducer-settlement jund. On or before the
13th day after the end of each month,
the market administrator shall pay to
each handler any amount by which the
total value of his producer milk, com-
puted pursuant to §1004.70, for such
month is lezs than the amount owed by
him for such millz at the appropnate uni-
form price(s) adjusted by the producer
butterfat and location differentials. If
at such time the balance in the producer-
settlement fund is insufficient to make
all payments pursuant to this section,
the market administrator shall reduce
uniformly such payments and shall com-
plete such payments as soon as the ap-
propriate funds are available.

§1004.84 .Adjusiment of accounts.
Yhenever audit by the market admms-
trator of any reports, books, records, or
accounts or other verification discloszs
errors resultingy in moneys due (a) the
market administrator from a handler,
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(b) a handler from the market adminis-
trator, or (c) any producer or coopera-
tive association from a handler, the
market administrator shall promptly
notify such handler of any amount so
due and payment thereof shall be made
on or before the next date for making
payments set forth in the provisions
under which such error occurred,

§ 1004.85 Marketing services. (a)
Except as set forth 1in paragraph (b) of
this section, each handler, in making
payments to producers for milk (other
than milk of his own production) pursu-
ant to § 1004.80, shall deduct 5 cents per
hundredweight, or such .amount not ex-
ceeding 5 cents per hundredweight as
may be prescribed by the Secretary, and
shall pay such deductions to the market
adminmstrator on or before the 15th day
after the end of the month. Such money
shall be used by the market admmmstra-
tor to provide market information and to
check the accuracy of the testing and
welghing of thewr milk for producers who
are not receiving such service from a
cooperative association;

(b) In the case of producers who are
members of a cooperative association
which the Secretary has deterrmned is
actually performmg the services set
forth 1n paragraph (a) of this section,
each handler shall (in lieu of the deduc-
tion specified 1mn paragraph (a) of this
section) make such deductions from the
payments to be made to such producers
as may be authorized by the membership
agreement or’ marketing contract be-
tween such cooperative association and
such producers, and on or before the
13th day after the end of each month,
pay such deductions to the cooperative
association of which such producers are
members, furnishing a statement show-
ing the amount of such deductions and
the amount of milk for which such de-
duction was computed for each producer.

§ 1004.86 Ezpense of admnistration.
On or before the 15th day after the end
of each month, each handler shall pay to
the market admimstrator, for each of
his approved plants, 4 cents or such
lesser amount as the Secretary may
prescribe, for each' hundredweight of
butterfat and skim milk contained ;n (a)
producer milk, and (b) other source milk
allocated to Class I milk pursuant to
§ 1004.45 (a) (2) and (b).

§ 1004.87 Termwnation of obligations.
‘The provisions of this section shall apply
to any obligations under this part for the
payment of money.

(a) The obligation of any handler to
pay money required to be paid under the
terms of this part shall, except as pro-
vided in paragraphs (b) and (¢) of this
section, terminate 2 years after the last
day of the month durmg which the mar-
ket admmistrator receives the handler’s
utilization report on the milk involved in
such obligation, unless within such 2-
year period the market administrator
notifies the handler in writing that such
money 1s due and payable. Service of
such notice shall be complete upon mail=
mg to the handler’s last known address,
and it shall contain, but need not be
limited to, the following information:

(1) ‘The amount of the obligation,
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(2) The month(s) during which the
milk, with respect to whach the obliga-
tion exists, was received or handled; and

(3) If the obligation 1s payable to one
or more producers or to an association
of producers, the name of such pro-
ducer(s) or association of producers, or
if the obligation 1s payable to the mar-
ket admmstrator, the amount for whach
it 1s to be paid;

(b) If a handler fails or refuses, with
respect to any obligation under this or-
der, to make available to the market
admumstrator or his representatives all
books and records required by this order
to be made available, the market ad-
mnistrator may, within the two-year
period provided for in paragraph (a) of
this section, notify the handler in writ-
g of such failure or refusal. If the
market admmistrator so notifies a han-
dler, the said two-year period with
respect to such obligation shall not begin
to run until the first day of the month
followmng the month during which all
such books and records pertaining to
such obligation are made available to
the market administrator or his
representative;

(¢) Notwithstanding the provisions of
paragraphs (a) and (b) of this section,
a handler’s obligation under this order
to pay money shall not be terminated
with respect to any transaction involving
fraud or wiliful concealment of a fact,
material to the obligation, on the part of
the handler against whom the obligation
1s sought to be 1mposed; and

(d) Any obligation on the part of the
market admmistrator to pay a handler
any money which such handler claims to
be due him under the terms of this order
shall terminate two years after the end
of the month during which the payment
(including deduction or setoff by the
market admunistrator)  was made by the
handler, if a refund on such payment 1s
claimed, unless such handler, withmn the
applicable period of time, files, pursuant
to section 8¢ (15) (A) of the act, a peti-
tion claiming such money.

BASE RATING

§ 1004.90 Computation of daily aver-
age base for.each producer (a) Subject
to the rules set forth in § 1004.91, the
daily average base for each producer
shall be an amount calculated by divid-
mg the total pounds of milk received
from such producer at all pool plants
during the months of August through
November immediately preceding, by the
number of days from the first day of
delivery by such producer during such
months to the last day of November, m-

-clusive, or by 90, whichever 1s more;

§ 1004.91 Base rules. The following
rules shall apply 1 connection with the
establishment and assignment of bases.

(a) Subject to the provisions of para-
graph (b) of this section, the market
admnistrator shall assign a base as cal-
culated pursuant to §1004.90 to each
person for whose account producer milk
was delivered to pool plants during the
months of ‘August through November;
and o

(b) An entire base shall be trans-
ferred from a person holding such base
to any other person effective as of the

end of any monhth during which an ap-
plication for such transfer is received
by the market administrator, such ap-
plication to be on forms approved by
the market administrator and signed
by the baseholder, or his helrs, and by
the person to whom such base is to be
transferred: Prowided, That if a baso
1s held jomtly, the entire base shall be
transferrable only upon the receipt of
such application signed by all joint
holders or their heirs, and by the person
to whom such base is to be transferred.

§ 1004.92 Announcement of estab=
lished bases. ©n or before December
25 of each year, the market administra-
tor shall notify each producer, and the
handler receiving milk from such pro-
ducer, of the daily average base estabe
lished by such producer.

EFFECTIVE TIME, SUSPENSION, OR
TERMINATION

§ 1004.100 Effective time. 'The pro=
visions of the part, or any amendment
thereto, shall become effective at such
time as the Secretary may declare and
shall continue in force until suspended
or termnated.

§1004.101 Suspension or termind-
tion. 'The Secretary shall, whenever
he finds that any or all provisions of this
part, or any amendment thereto, ob-
struct or do not tend to effectuate tho
declared policy of the act, terminate ox
suspend the operation of any or all pro-
visions of this part or any amendment
thereto.

§ 1004.102 Continuing  obligations.
If, upon the suspensiofn or termination
of any or all provisions of this part, ox
any amendment thereto, there are any
obligations thereunder the final acerual
or ascertainment of which requires fur«
ther acts by any person (including the
market admimstrator) such further
acts shall be performed notwithstand«
mg such suspension or termination.

§ 1004.103 ILiquidation. Upon tho
suspension or termination of any or all
provisions of this part, the market ad-
minmstrator, or such other lquidating
agent as the Secretary may designate,
shall, if 'so directed by the Secretary,
liquidate the business of the market ad
mimstrator’s office, dispose of all prop-
erty in his possession or control, includ-
ing accounts receivable, and execute and
deliver all assignments or other instru~
ments necessary or appropriate to effece
tuate any such disposition. If o Hquie
dating agent 1s so designated, all assety,
books. and records of the market admin-
istrator shall be transferred promptly
to such liqmdating agent. If, upon such

‘liquidation, the funds on hand exceed

the amounts required to pay outstand-
ing obligations of the office of the mar-
ket administrator and to pay necessary
expenses of liquidating and distribution,
such excess shall be distributed to con-
tributing handlers and producers in an
equitable manner.

MISCELLANEOUS PROVISIONS

§ 1004.110 Agents. The Secretary
may, by designation in writing, nameo
any officer or employee of the United
States to act as his agent and represen-
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tative 1n connection with any of the pro-
visions of this part.

§ 1004.111 Separability of provisions.
If any prowvasions of this part, or its ap-
plication to any person or circums-
stances, 1s held mvalid, the application
of such provision, and of the remaimng
provisions of this part, to other persons
or circumstances shall not be affected
thereby.

Issued at Washington, D. C., this 25th
day of August 1955.
Roy W LENNARTSON,
Deputy Admwnistrator

[F. R. Doc. 55-7017; Filed, Aug. 29, 1955;
8:49 a. m.]

[sEAL]

DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE

Food and Drug Admnistration
[21 CFRPart 1201

TOLERANCES AND EXEMPTIONS Front TOL-
ERANCES FOR PESTICIDE CHEAMICALS IN
OR ON RAW AGRICULTURAL COIMIOD-
ITIES

NOTICE OF FILING OF PETITION FOR EXTEN~-
SION OF TOLERANCE FOR RESIDUES OF
PARATHION

Pursuant to the provisions of the Fed-
eral Food, Drug, and Cosmetic Act (sec.
408 (d) (1) 68 Stat. 512; 21 T. S. C.
3463 (d) (1)) the following notice 1s
1ssued:

A petition has been filed by the Amer-
1can Cyanamid Company, 30 Rockefeller
Plaza, New York 20, New York, for ex-
tension of the tolerance of 1 part per
million for residues of parathion (0,0-
diethyl O-p-nitrophenyl thiophosphate)
to the following raw agnicultural com-
modities: Alfalfa, barley, clover, corn
forage, hops, oats, olives, pangola grass,
pea forage, timothy, vetch, wheat.

The analytical method proposed in
the petition for determining residues of
parathion 1s reported by Averil and
Norris ;. Analytical Chemustry, Volume
20, pages 753-756 (1948)

PDated: August 23, 1955.

[sEAL] JoEN L. HARVEY,
Acting Commassioner

of Food and Drugs.

[F. R. Doc. 55-7029; Filed, Aug. 29, 1955;
8:50 a. m.]

SECURITIES AND EXCHANGE
COMMISSION

[17 CFRPart 2401
SOLICITATION OF PROXIES
NOTICE OF PROPOSED RULE MAKING

Notice 1s hereby given that the Se-
curities and Exchange Commussion has
under consideration certain proposed
amendments to Regulation X-14 under
the Securities Exchange Act of 1934,
The principal purpose of the proposed
amendments is to clarify the applica-
bility of the regulation to proxy contests,
‘The proposed action would be taken pur-
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sug.nt to sections 14 (a) and 23 (a) of the
act.

The definitions contained in the rezu-
lation would be expanded and their ap-
plicability to proxy contests clarified.
The rules would be clarified to permit
specifically, in the case of a contest or
threatened contest, certain solicitations,
subject to specified conditions, prior to
furnishing security holders with a formal
proxy statement.

All participants in a proxy contest
would be required to file with the Com-
mission statements setting forth thelr
identity, interests, and connections hav-
g a bearing upon the solicitation or the
contest. Certain of this information
would be required to be included in any
pre-proxy statement material and all of
it would be required to be included in the
subsequent proxy statement.

At the present time, the manarement
1s requred to furnish an opposing se-
curity holder or group of security holders
with a list of security holders or mail the
proxy matenal for the opposing person
or group. The existing rules provide
that such material need not be mailed
until the management mails its ovn ma-
terial. Thas provision would be chansed
to require the management to mail the
material promptly after its receipt, pro-
wvided it is received not more than four
months prior to the date of the proposed
meeting.

Section 240.140~-9 (Rule X-14A-9),
which prohibits the use of false or mis-
leading statements in proxy material,
would be expanded to specify certain
types of statements which would be
deemed musleading within the meaning
of the rule.

Schedule 14A, which specifies the In-
formation required to be included in a
proxy statement, would be amended to
specify more adequately and clearly the

mformation to be included in the case

of a proxy contest.

The text of the propozed amendments
15 as follows:

1. Paragraph (f), the definition of the
term “solicitation’” in § 240.14a~1 (Rule
X-14A-1, would be revised as follows:

§ 240.14a~1 Definilions, * * *

(f) Solicilation. (1) The terms
“solicit” and “solicitation” include:

(i) Any request for a proxy whether
or not accompanied by or included in a
form of proxy-

(ii) Any request to execute or not to
execute, or to revoke, a proxy*

(iii) The furnishing of & form of
proxy to security holders under circum-
stances reasonably calculated to result
m the procurement of a proxy or the
revocation of a proxy; or

(iv) Any statement made or used by
or on behalf of any participant in a
solicitation (@) in support of or in op-
position to any matter to be acted upon
by security holders of an issuer, includ-
g an election of directors, whether
addressed directly to security holders, or
to & group of persons or the general pub-
lic or (b) which may facilitate, influ-
ence, aid, or obstruct the giving or
revoking of proxies by security holders.

(2) Without limiting the scope of this
definition, the term “solicitation” shall
include the dissemination, distribution
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or publication by or on behalf of 2 par-
ticipant for the purposes specified in
subparagraph (1) of this paragzraph of
letters, releases, advertizements, scripts,
speeches, addresses and reprints of other
material whether such matenal was
oricinally prepared or issued by a par-
Heipant In o solicitation or otherwise.
The term *‘solicitation” shall not apply,
however, to the furnishing of a form of
proxy to a security holder upon the un-
solicited request of such security holder,
the performance by the issuer of acts
required by § 240.142-7, or the perform-
ance by any person of ministerial acison
behalf of a person soliciting a proxy.

2. The following new paragraph (c-1)
would be added after paragraph (¢)
Last fiscal year in §240.142-1 (Rule
X-14A-1).

(c~1) Participant or particpant i e
solicitation. The terms “participant”
or “participant in a solicifation” include
any person who solicits proxies; any
nominee for whose election as a director
proxies are solicited; the officers or di-
rectors of an issuer who desicnate or who
are authorized to designate a nomnee;
any person who joins with another to
solicit proxies by permitting his name to
be used in such activities or otherwse;
any committee or group orgamzed to
solicit proxies and any person who, act-
ing alone or in conjunction with one or
more other persons, directly or mndi-
rectly, takes the initiative in orgamzinz,
directing or financing any such com-
mittee or group; any person who
finances or joins with another to finance
the solicitation of proxies or the ac-
quisition of securities in connection with
a solication; any person who, on be-
half of any participant solicits the pur-
chase or sale of securities for the pur-
poze of supporting or securing support
for a participant; and any person who 1s
a party to any joint venture or any other
contract, arrangement or understandinx
with a participant, for the purpose of
buying, selling, holding or voting se-
curities, or of makinz a profit or pre-
venting & lozs in such securities, during
or in conection with the activities of the
person or persons on whose behalf
proxies are solicited. The term does not
include (1) a bank, broker or dealer who
does no more than lend money, execute
orders or transmit proxy solicifing ma-
terial in the ordinary course of business
as o bank or broker or dealer, (2) any
person retained or employed by a par-
ticipant to, and who does no more than,
request security holders to execuie a
proxy, or (3) any person employed by
a participant in the capacity of attorney,
accountant, public relations or financial
adviser and whose activities are limited
to the performance of his duties mn the
course of such employment.

3. The introductory text of § 240.14a-2
(Rule X-14A~2) would be amended as
follows.

§ 240.14a-2 Solicitetions to which
88 240.14a-1 to 240.14a-12 apply. Sec-
tions 240.14a-1 to 240.14a-12 apply to
every solicitation of & proxy with respect
to securities listed and registered on a
notional securities exchange, whether or
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not trading in such security has been
suspended, except the following:
* - * * *

4, A new paragraph (d) would be
added to § 240.14a~3 (Rule X-14A-3) as
follows:

§ 240.14a-3 Information to be fur-
nished security holders, * * *

(d) Any soliciting matenal which in-
cludes, mm whole or 1n part, any reprints
or reproductions of any previously pub-
lished material shall:

(1) State the name of the author and
publication, the time, the date of prior
publication, and 1dentify any person who
is described or quoted without being
named, in -the previously published
material.

(2) state whether or not the consent
of the author and publication has been
obtained to the use of the material as
proxy soliciting matenal.

(3) If the person usmg the material,
or anyone on his behalf, prompted, re-
quested or induced or paid, directly or
indirectly for the preparation or prior
publication of the material previously
published, state the circumstances.

(4) If any person using the material,
or any one on his behalf, has made or
proposes to make any payments or give
any other consideration in connection
with the publication or republication of
such matenal, state the carcumstances.

5. The following new paragraph (e)
would be added to § 240.142-5 (Rule X~
14A-5)

§ 240.14a~-5 Presentation of informa-
tion n proxzy statement. * * *

(e) There shall be set forth on the
outside front cover page of every proxy
statement the following statement in
capital lefters printed in bold-face
roman type at least as large as 10-pomt
modern type and at least 2 points leaded.

THE SECURITIES AND EXCHANGE COM-
MISSION HAS NOT IN ANY WAY PASSED
UPON THE MERITS OF OR GIVEN AP-
PROVAL TO, ANY MATTER DESCRIBED
HEREIN, NOR HAS THE COMMISSION
PASSED UPON THE ACCURACY OR'ADE-
QUACY OF THIS PROXY STATEMENT.
ANY REPRESENTATION TO THE CON-
TRARY IS A CRIMINAL OFFENSE.

6. Paragraph (b) of § 240.14a-7 (Rule
X-~14A~T7) would be amended to read as
follows:

(b) Copies of any proxy statement,
form of proxy or other communication
furmshed by the security holder shall be
mailed by the 1ssuer to such of-the hold-
ers of record specified 1n paragraph (a)
(1) of this section as the security holder
shall designate. The 1ssuer shall also
mail to each banker, broker or other per-
son specified in paragraph (a) (2) of this
section & sufficient number of copies of
such proxy statement, form of proxy or
other communication as will enable the
banker, broker or other person to furmsh
a copy thereof to each beneficial owner
solicited or to be solicited through him.
Any such material furmshed by the se-
curity holder within 120 days prior to an
annual meeting date or proposed special
meeting date shall be mailed by the
issuer with reasonable promptness after
receipt of a tender of the material to be

-
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mailed, of envelopes or other, containers
therefor and of postage or payment for
postage. Neither the management nor
the issuer shall be responsible for such
proxy statement, form of proxy or other
communication. -

7. Paragraph (a) of § 240.12a-9 (Rule
X-14A-9) would be revised and a new
paragraph (b) would be added as
follows:

§ 240.14a-9 False or misleading state-
ments. (a) No solicitation subject to
§§ 240.14a-1 to 220.14a-12 shall be made
by means of any proxy statement, form
of proxy, notice of meeting, or other
communication, written or oral, contain-
g any statement whach, at the time and
in the light of the circumstances under
whach it 15 made, 1s false or misleading
with respect to any material fact, or
which omits to state any material fact
necessary i order to make the state-
ments therem not false or misleading or
necessary to correct any statement mm
any earlier communication with respect
to the solicitation of a proxy for the same
meeting or subject matter which 1s false
or misleading.

(b) Specifically but without limiting
the general scope of paragraph (a) of
this section, the following are deemed
misleading within the meaning of this
section:

(1) Predictions of specific future busi-
ness and financial results.

(2) Irrelevant statements which con-
fuse or nuslead.

(3) Material which directly or mn-
directly mmpugns character, itegrity or
personal reputation, or directly or in-
directly makes charges concerning im-
proper, illegzal or immoral conduct or
associations, unless factual data sup-
porting such assertions are filed with
the Commuission prior {o such use.

(4) Unsupported or unsupportable
accusations, questions or innuendoes.

(5) Material purporting to be factual
but not based upon facts which can be
established by data available to the
Commussion.

8. A new § 240.142-11 (Rule X-14A-
11) would be adopted as follows:

§ 240.14a-11 Identification of proxy
materal. The name and identity of
the 1ssuer or other persons or group, for
or on whose behalf it 1s sent or pub-
lished, shall be clearly stated on the
facing or front page of every proxy
statement, notice of meeting, form of
proxy and each communication or other
proxy material sent or given to security
holders or otherwise published and on
the envelope or other wrapper thereof.
Such 1dentification shall be clearly dis-
tinguishable. from the material of any
other 1ssuer, person or group engaged in
& solicitation of security holders for the
same meeting or subject matter,

9. A new §240.142~12 (Rule X-14A-
12) would be adopted as follows:

§ 240.14a-12 Special provisions appli-
cable to proxy contests—(a) To what this
section applies., ‘This section applies to
all solicitations” subject to §§ 240.14a-1
t0 240.14a-12 with respect to any election
of directors or any other matter which

is to be acted upon by security holdors
(1) 1n opposition to the management of
the issuer or to some other person or
group of persons, and (2) to all solicita-
tions by or on behalf of the management
of an issuer or any other person or group
of persons in response to or in anticiph-
tion of an opposition solicitation, except
that this section shall not apply to pro=
posals submitted pursuant to § 240.140~8
where there otherwise is no solicitation
with respect to such proposals.

(b) Filing requirements. (1) No sollc«
itation subject to this section shall be
made or continued by any person unless
there has been filed with the Commis«
sion, in conformity with the- provisions
of this section, by or on behalf of each
participant in such solicitation o state-
ment 1n duplicate containing the infor-
mation specified by Schedule 14B. If any
solicitation on behalf of management ox
of any other person has been made priox
to a solicitation m opposition thereto, a
statement for each participant in behalf
of management or such other person
shall be filed with the Commission within
five business days after notice of the
opposition solicitation. If additional
persons subsequently become partiole
pants, a statement containing the infor-
mation specified in Schedule 14B for
each such person shall be filed with the
Commission within two business days
after such person becomes a participant.
Upon any material change in the facts
reported 1n any statement flled by or in
behalf of any participant, an appropriate
amendment to such statement shall bo
filed with the Commission within two
business days after the occurrence of the
event representing the change. All
statements filed pursuant to this para-
graph shall be part of the official public
files of the Commission.

(2) Three copies of any soliciting ma«
terial proposed to be sent or furnished to
security holders or published prior to
the furnishing of & written proxy stute=
ment specified by § 240.140-3 (a) shall
be filed with the Commission in prolime
mary form, at least five business days
prior to the date definitive coples of such
material are first sent or glven to seo-
curity holders or published, or such
shorter period as the Commission may
authorize upon a showing of good causo
thetefor,

(3) Notwithstanding the provigions of
§ 240.14a-3 (b) and (c¢), three coples
of the annual report referred to in
§ 240.14a-3 (b) shall be filed with tho
Commission, as proxy material subject
to §§ 240.14a~1 to 240.14a~-12 whenever
any solicitation subject to this rule in
opposition to the management has oc-
curred prior to the time such report i8
distributed to security<holders or other-
wise published. Such report shall be
filed with the Commission in preliminary
form at least ten days prior to the dato
definitive copies of the report are flrst
sent or given to security holders or
otherwise published. Definitive copies
of the report shall be filled as required
by § 240.14a-6 (c)

(c), Preliminary solicitations, Not=
withstanding the provisions of § 240.140~
3 (a) solicitations subject to this seotion
may be made prior to the furnishing to



Tuesday, August 30, 1955

security holders of a written proxy state-
ment containing the information speci-
fied 1n Schedule 14A. Provided, That:

(1) The statements required by para=-
graph (b) (1) of this section have been
filed by or on behalf of each participant
1n such solicitation;

(2) The nformation specified n
Schedule 14A 1s not at the time available;

(3) No form of proxy i1s furnished to
security holders prior to the time the
written proxy statement required by
§240.142~3 (a) 1s furmished to security
holders;

(4) At least the information specified
mItems2 (a) 2 (b) (1) 3 (a) and 3 (c)
of each statement required to be filed
by each participant 1n such solicitation
pursuant to Schedule 14B, or an appro-
priate summary thereof, 1s furnished to
security holders or published not later
than the first solicitation permitted by
thns section .and 1s thereafter included
1 each commumcation sent or given to
security holders or published in connec-
tion with the solicitation;

(5) The information specified in
Schedule 14A 1s sent or given security
holders at the earliest practicable date.

10. Ttem 3 of Schedule 14A would be
revised as Item 3 (a) and a new
paragraph (b) would be added as fol-
lows:

Item 3. Persons Making the Solicitation—
(a) Solicitations not subject to § 240.14a-12
(Rule X-144-12). (1) If the solicitation Is
made on behalf of the management of the is-
suer, so state. Give the name of any director
of the issuer who has informed the manage-
ment in writing that he intends to oppose
any actionl intended to be taken by the man-
agement and indicate the action which he
intends to oppose.

{2) Unless the election of directors is the
only matter to be acted upon, state the estf-
mated total cost of the solicitation to the
issuer. If any portion of the estimated costs
are to be paid bv any person other than the
issuer, describe the arrangements and iden-
tify such persons.

(3) If the solicitation is to be made other-
wise than by the use of the mails, state the
method to be used. If the solicitation is to
be made by specially engaged employees or
other paid solicitors, state (1) the material
features of any contract or arrangement for
such solicitation, (ii) the cost or anticipated
cost thereof, and (iii) the approximate num-
ber of specially engaged employees of the
issuer or employees of any other person
(name such other person) who will solicit
Proxies.

(4) If the solicitation is made otherwise
than by or on behalf of the management
of the issuer, so state and give the names of
the persons by whom and on whose behalf
it is made and furnish with respect to such
solicitation the information called for by
subparagraphs (2) and (3) of this item,

(b) Solicitations subject to § 240.14a-12
(Rule X-144-12). Each issuer, person, or
group making a solicitation subject to
§240.142-12 (Rule X-14A-12) shall furnish
the following information:

(1) Describe the methods employed and
to be employed to solicit security holders.

(2) IXf regular employees of the issuer have
been or are to be employed to solicit se-
curity holders, describe the class or classes
of employees to be so employed, the manner
and nature of their employment for, and
time to be devoted to, such purpose and
an estimate of the cost to the issuer of
such employment.

(3) If specially engaged employees, repre-
sentatives or other persons have been or are
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to be employed to collcit cecurlty holders,
state (1) the material features of any con-
tract or arrangement for such colicitatlon,
(i) the cost or anticipated cost thereof, and
(iif) the number of such employees or cm-
ployees of any other person (naming such
other person) who will soliclt security hold-
ers.

(4) The total amount estimated to bo
spent and the total expenditures to date for,
in furtherance of, or in connection with the
solicitation of security holders.

(5) The names of the person or percons
who have paid the amounts co far spent or
committed for and the amounts pald or com-
mitted for by each.

(6) The names of the percon or percons
who will pay any amounts to be expended
in the future for, in furtherance of, or In
connectlon with the collcitation of cecurlty
holders.

(7) A speclfic statement whether it Is In-
tended that (a) the issuer will be requested
to pay the costs of the solicitation and (b)
whether the payment of such costs will be
submitted to a vote of security holders.

Instruction. Costs and expenditures with-
in the meaning of this Item 3 ghall include
Tees for counsel, public relations consultants,
advisers, solleitors, advertising, printing,
transportation, litigation and other costs In-
cidental to the solicitation.

11. Item 4 of Schedule 14A would be
revised to add a new paragraph (b) as
follows:

Item 4. Interest of cerfain persons 1n
matters to be acted upon—(a) Where the
solicitation is not subject to §240.14a-12
(Rule X-14A-12). Deceribe briefly any sub-
stantial interest, direct or indirect (by ce-
curity holdings or otherwise) of cach of
the following persons in any matter to be
acted upon, other than electlons to officas,

(1) If the sollcitation 15 made on behalf
of the management, each percon who hos
been a director or officer of the icsuer at any
time since the beginning of the last fiseal

ear.

(2) If the solicltatlon Is made otherwice
than on behalf of the manasgement, each per-
son on whose behalf the solicitation Is made.

(3) Each nominee for electlon as a di-
rector of the issuer.

(4) Each assoclate of the foregolng
persons,

Instruction. This item does not apply to
any interest arising from the ownership of
securitles of the issuer where the cecurity
holder receives no extra or speclal benefit not
shared on a pro rata basls by cll other
holders of the same c¢lass.

(b) Where the solicitation is subject to
§ 240.14a-12 (Rule X-14A-12). (1) If tha
matters to be acted upon include an election
of directors, describe any interest, direct or
indirect, in the securities of the issuer, and
its affillates of each of the following percons:

(A) If the solicitation is made by the
management, each person who hes been o
director of the fssuer at any time since the
beginning of the last fiseal year and who
participated in or was consulted concerning
the designation of the propoced nominees:

(B) Each participant in the colicitatlon
as defined in § 240.142-1 (Rule X-14A~1);

(C) Each nominee for electlon as a director
of the issuer;

(D) Each associate of the foregolng per~
50nS.

(2) As to any matters to be acted upon,
including an election of directors, deseriba
any substantlal Interest, direct or indirect
(by security holdings or otherwise) of the
persons specified in (i) in such matter.

(3) With respect to any such solicitation
include the information, or a falr and ade«
quate summary thereof, required to bg in-
cluded In the statements filed or required to
be filed with the Commlssion purcuant to
§240.142-12 (Rule X-14A-12) by or on
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behalf of each particlpant In the sollcitation
by the management, or by any other person
or group not otherwise deceribed under sub-
gectlons (1) and (2) of this paragraph (b).

12, Item 7 (c) of Schedule 14A would
be revised as follows:

(c¢) Deceribe briefly 21l remuneration pay-
ments (other than payments reported undesr
paragraph (a) or (b) of this item) propoced
to be made in the future, directly or in-
directly, by the reglstrant or any of its sub-
cidiaries pursuant to any existing plan or
arrangement to (1) each director or officer
named in answer to paragraph (a) (1), nam-
ing each such percon, and (i) all directors
and officers of the registrant as a group,
without naming them.

Instruction. Information need not be in-
cluded as to payments to be made for, or
benefits to be recelved from, group life or
acccldent Insurance, group hospitalization or
clmilar group payments or benefits. If it is
impracticable to state the amount of re-
munecration payments proposed to be made,
the aggregate amount cet aside or accrued
to date in respect of such payments should
be stated, together with an explanation of
the basls for future payments.

13. The following would be added to
Regulation X-14 following Schedule 14A.

ScarEouLy 14B—INFoRMATION TO BE INCLUDED
IN STATEMENTS FILED DY A PARTICIPANT IN A
Proxy SOLICITATION PURSUANT TO § 240.143—
12 (b) (1) (Rure X-14A~12 (b) (1))

1. Issuer. State name and address of
izsuer.

2, Identity and bacl:ground. 2 (a) State
your name, resldence and business addresses.

2 {b) State the follawlng:

(1) Your precent principal occupation or
employment and glve name, principal busi-
ness and addrezs of any corporation or other
organization in which such employment is
carrled on;

(2) Similar informatlion a3 to all principal
occupations or emnloyments during the last
ten years glving starting and ending dates of
each.

(c) State whether or not you presently
hold or durlng the past ten years have held
any posltions or offices with the lssuer, its
subsidlaries or affillates, and if <o, give the
dates and nature of such positions and offices.

(d) State whether or not, during the past
ten years you have held any positions or of-
fices with any business enterprize other than
the positions and offices stated In answer to
(b) and (c) above, and if co, give the dates,
names, prinelpal busineczes and addresses of
such enterprices, and the nature of the posi~
tlons and offices held.

(e) State whether or not you are or have
been a participant in any other proxy con-
test involving this or other Issuers within the
past ten years. If co, identify the principals,
gubfect matter and your relation to the par-
ties and the outcome.

(1) State whether or not, during the past
ten years, you have been convicted In a
criminal proceeding (excluding minor traffic
violations or similor micdemeanors) and it
£0, gtve dates, nature of conviction, name and
location of court, and penalty impozed or
other disposition of the case,

3. Interests in securities of the issuer.
2 (a) State the amount of each class of se-
curlties of the icsuer or of any of its parents
or subsldlaries you own beneficlally, directly
or indirectly, the amounts owned of record
but not beneficially, and, with respect to
cecurlties acquired within the past two years,
the dates of acqulsition, and the amount
acquired on each date.

1This information would be required to
be included in all preliminary sollciting ma-
terlal by proposed §240.142-12 (e) (Rule
X=14A~12 (c)).
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(b) ¥ any of the securities specified in
paragraph (a) are held in a margin account
with a registered broker-dealer or hypothe-
cated for payment of any debt to a bank,
in the regular course of business of such
broker-dealer or bank, indicate this fact and
the amount of the indebtedness as to the
latest practicable date. If any part of -the
aggregate purchase price or market value of
any of the shares specified in paragraph (a)
is represented by funds borrowed or other~
wise obtained or supplied for the purpose
of acquiring or holding such securities other
than pursuant to a margin account or hank
lpan i{n the regular course of business of a
bank or broker, state the amount so bor-
rowed or obtained, deséribe the transaction,
state the name of the parties and state
whether any of the securities are hypothe-
cated or otherwise subject to a lien or charge
as security for the transaction, giving the
detalls of any such arrangements.

1 (c) State the amount of securities of the
issuer owned beneficially, directly or Indi-
rectly, by each of your associates (as defined
in Rule X-14A~-1) and the name and address
of each such associate.

(d) State whether or not you are a party
to or participant in any contracts, arrange-
ments or understandings with any person
with respect to the securities described under
paragraph (a)-or any other securities of the

PROPOSED RULE MAKING

issuer, including but not limited to joint
ventures or any other contracts, arrange-
ments and understandings regarding the
purchase or sale of securities, guarantees
against loss or guarantees of profits, division
of losses or profits, or the giving or with~
holding of proxies. If so, name the persons
with whom such contracts, arrangements, or
understandings exist and give-the detalls
thereof.,

4, Further matters. (a) Describe the
fime and circumstances under which you
became associated with the solicitation.

(b) State the nature and extent of your
activities or proposed activities in organiz-
ing, conducting or financing the solicitation
Including the solicitation or proposed solic-
itation of the purchase or sale of securitles
of the issuer for the purpose of supporting
or securing support for a participant.

(c) Furnish for yourself and your asso-
clates, the information required by item
7 (f) of Schedule 14A.

(d) State whether or not you have any
arrangement or understanding with any per-
son on your own behalf or on behalf of any
of your associates:

(1) With respect to any future
ment by the issuer or its affiliates;

(ii) With respect to any future transac-
tions'to which the issuer or any of its af-
filiates will or may be a party.

employ-~

If you have any such arrangement or under-
standing with. any person, state the nameo
of such person and describe the arratige-
ment or understanding,

5. Stgnature. Tho statomoent shall bo
dated and signed in the followlng manner-

I certify that the statements made in this
statement are true, complete, and correct,
to the best of my knowledge and bellef.

(Date) (Stgnaturo)

All interested persons are Invited to
submit views and commenfs on the
above-mentioned proposal in writing to
the Securities and Exchange Commig
sion, Washington 25, D. C., on or before
September 30, 1955. Views or comments
will be available for public inspection ex-
cept in cases where the person submit-
ting them requests that they shall not
be made public.

By the Commission.
Orvar L. DuBo1s,

Secretary.
AvucusT 19, 1955.

[F. R. Doc. 55-7013; Filed, Aug. 20, 1085;
8:48 a. m.]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[Document 7]
CALIFORNIA

OPENING LANDS TO MINERAL
LOCATION, ENTRY AND PATENT

AvucusT 23, 1955,

1, Under authority of the act of April
23, 1932 (47 Stat. 136; 43 U. 8. C. 154),
and the regulations thereunder con-
tained mm 43 CFR 185.36, and in accord-
ance with the authority delegated to me
by the Director, Bureau of Land Man-
agement, by section 2.5 of Order No.
541, dated April 21, 1954 (19 P R. 2473,
2476) it 1s ordered as follows:

2. Subject to valid existing rights and
the provisions of existing withdrawals,
the following described lands shall, com-~
mencing at 10:00 a. m., local time, Cali--
fornia, on September 28, 1955, be open
to location, entry and patenting under
the United States Miming Laws, subject
to the stipulation quoted below, to be
executed and acknowledged in favor of
the United States by the .locators, for
themselves, thewr heirs, successors and
assigns, and recorded in the county rec-
ords and in the United States Land
Office at Los Angeles, California, before
locations are made:

SAN BERNARDINO MERIDIAN

T.15S, R.24 E.
Sec. 8, NEUNEYSWI;
NW,SEY.

ORDER

and WYLNWL

1This Information would be required to
be included in all preliminary soliciting ma-
terlal by proposed §240.14a-12 (e) (Rule
X-14A-12 (c)).
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The ,areas described total 15 acres of
public lands.

Stipulation: In carrying on the mmn-
1ng and milling-operations contemplated
hereunder, locator will, by means of sub-
stantial dikes, or other adequate struc-
tures, confine all tailings, debris and
harmful chemcals 1n such a manner
that the same shall not be carried mnto
the Colorado River bottom lands by
storm waters, or otherwise.

There 1s reserved to the United States,
its agents and employees, at all times,
free ngress to, passage over and egress
from all of the above described lands for
the purpose of mspection; and there 1s
further reserved to the United States, its
successors and assigns the prior right
to use any of the lands heremabove de-
scribed, to construct, operate, and man-
tain canals, dikes, wasteways, ditches,
telephone and telegraph lines, electric
transmission lines, roadways and appur-
tenant works, mcluding the right to take
and remove from the lands hereinabove
described such construction materials as
may be required 1n the construction of
urnigation works, without. any payment
made by the United States or its suc-
cessor for such right. 'The locator fur~
ther agrees that the United States, its
officers, agents and employees.and ifs
successors and assigns, shall not, be held
liable for any damage to the improve-
ments or workings of the locator result-
ing from the construction, operation and
mamtenance of any works of the United
States and/or the removal of construc-
tion materials from the lands herem-
above described.

3. Inquirzes concerming these lands
shall be addressed to the Manager, Land

Office, Bureau of Land Management,
Room 1512 U. S. Post Office Building,
Los Angeles, California.

C. K. Canon,
Acting State Supervisor,

[F. R. Doc. 55-6998; Filed, Aug. 29, 1955;
8:45 a. m.]

ATOMIC ENERGY COMMISSION

Patent Compensation Board
[Docket No. 19]

MANUEL DITTENHEIMER
NOTICE OF APPLICATION

Notice 1s hereby given that Manuel
Dittenheimer has filed a claim for an
award in the above docket before tho
Patent Compensation Board, United
States Atomic Energy Commission. The
claim is based on applicant’s anllezed
concepts.

The application of Manuel Dittena-
hemmer is on file with the Patent Com-
pensation Board. Any person other
than the applicant desiring to be heard
with reference to the application should
file with the Patent Compensation
Board, United States Atomic Energy
Commussion, Washington 25, D, C,
within tharty days from the date of pub-
lication of this notice, a statement of fact
concerning the nature of his interest,

MARGARET H. MELIN,
Acting Clerk,
Patent Compensation Board.
Avucust 18, 1955.

[F. R. Doc. 55-7025; Filed, Aug. 20, 1055;
8:49 a. m.]
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DEPARTMENT OF DEFENSE

Office of the Secretary
SECRETARY OF ARMY

DELEGATION OF AUTHORITY RELATIVE TO
ST. LAWRENCE SEAWAY POWER OR NAV-
IGATION PROJECIS

The following delegation of authority
1s promulgated pursuant to the author-
ity vested 1n me by Subsection 202 ()
of the National Security Act of 1947,
61 Stat. 495, as amended, and Reorgan-
1zation Plan No. 6 of 1953.

1. T hereby delegate to the Secretary
of the Army full power and authority
to act for and 1n the name of the Sec-
retary of Defense, and to exercise the
powers of the Secretary of Defense upon
any and all matters concerning which
the Secretary of Defense 1s authorized
to act pursuant to P. L. 891, 81st Con~
gress, 2d session, msofar as such action
1s related to the St. Lawrence Seaway
Power Project or the St. Lawrence Sea-
way Nawvigation Project.

2. All requests for waiver of the nav-
1gation and vessel mnspection laws of the
United States made hereunder by the
Secretary of the Army to the head of
any department or agency responsible
for the admumstration of such laws shall
be deemed to have been made by the
Secretary of Defense and with the full
authority and power of the Secretary
of Defense.

The authority delegated heremn may
not be redelegated.

C. E. WILSON,
Secretary of Defense.
AUGUST 18, 1955.

[F. R. Doc. 55-6995; Filed, Aug. 29, 1955;
8:45 a. m.]

DEPARTMENT OF JUSTICE

Office of the Attorney General
[Order 93-55]

EXECUTIVE ASSISTANT TO ATTORNEY
GENERAL

DELEGATION OF AUTHORITY TO ACCEPT SERV-
ICE OF SUMMONS OR OTHER PROCESS IN
CERTAIN CASES

By wirtue of the authority vested in
me by subsection (b) of section 208 of
the Department of Justice Appropria-
tion Act, 1953 (66 Stat. 560; 43 U. S. C.
666) and by section 2 of Reorgamzation
Plan No. 2 of 1950 (64 Stat. 1261), I
hereby designate the Executive Assistant
to the Attorney General as the repre-
sentative of the Attorney General to
accept service of summons or other
process 1 any suit within the purview of
subsection (a) of the said section 208 1n
which the United States 1s a parly
defendant.

This order shall become effective on
the date of its publication in the FEDERAL
REGISTER.

HERBERT BROWNELL, JT.,
Attorney General.
AucusT 23, 1955.

[F. R. Doc. 55-7026; Filed; Aug. 29, 1955;
8:49 a. m.}

FEDERAL REGISTER
DEPARTMENT OF COMMERCE

Maritime Admimistration
CALIFORNIA PORTS/FAR EAST

ESSENTIALITY AND U. S. FLAG SERVICE RE-
QUIREMENTS OF TRADE ROUTE NO. 20;
CONCLUSIONS AND DETERLIINATIONS

Notice is hereby mven that on August
18, 1955, the Maritime Administrator,
acting pursuant to Section 211 of the
Merchant Marine Act, 1936, as amended,
found and determined the essentiality
and United States flag service require-
ments of United States foreigen Trade
Route No. 298 and, in accordance with
his action of October 29, 1954, ordered
that the following conclusions and de-
terminations reached by the Maritime
Admmistrator with respect to said route
be published in the FeperAL REGISTER:

1. Trade Route No. 29, as described
below, is reaffirmed as an essential for-
eign trade route of the United States:

“Between California ports and ports
in the Far East (Japan, Formosa, Philip-
pine Islands, and the continent of Asia
from the Union of Soviet Socialist Re-
publics to Siam, inclusive)

2. Requirements for United States flas
operation are approximately 15 sailings
per month with freight vessels serving
the route exclusively and approximately
17 sailings per month serving it in con-
junction with United States Atlantie,
Gulf and Pacific Northwest ports; and
approximately 2 sailings per month with
combnation (passenger-cargo) ships.

3. The combination ships require ac-
commodations for not less than 500 pas-
sengers each, adequate dry cargo and
reefer space and service speed of not Jess
than 20 knots. The C-3 type vessel and
the Mariner type now operated on Trade
Route No. 29 are suitable for operation
thereon; and the present C-2 type ves-
sels are suitable for interim operation
thereon. Under present conditions ap-
proximiately 35 freighters serving the
route exclusively and approximately 63
serving it 1n conyunction with T. S. At-
lantic, Gulf and Pacific Northwest ports,
supplemented by three combination
(passenger-freight) vessels, are required
to serve the route adequately. Replace-
ment freighters should be somewhat
superior to the present C-3 design or of
the Mariner type.

Any person, firm or corporation hav-
mg any mterest in the foregoing who
desires to offer comments and views
thereon should submit same in writing
to the Secretary, Maritime Administra-
tion, Department of Commerce, Wash-
megton 25, D. C., within fifteen (15) days
from the date of publication of this
notice 1n the Feperar REcisTeER. The
Maritime Administrator will consider
these comments and views and take such
action with respect thereto as in his dis-
cretion he deems warranted.

Dated: August 25, 1955.

By order of the Maritime Administra-
tor.

[SEAL] GEO. A. VIEHIANN,
Assistant Secretary,
[F. R. Doc. 55-7024; Filed, Aug. 29, 1955;
8:49 a. m.]
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[Docket Mo, G-7393, etc.]
Cororavo Om. AnD Gas CORP. ET AL.

NOTICE OF FINDINGS AND ORDERS ISSUING
CERTIFICATES OF PUBLIC CONVENIEXNCE AND
IIECESSITY

AvucusT 24, 1955.

In the matters of Colorado Oil and Gas
Corporation, Dacket No. G-7393; W. H.
Busch, Docket No. G-8330; Texas Gas
Transmission Corporation, Docket No.
G-8827; Vaughey and Vaughey, Docket
No. G-8848; Squaw Oil Company, Docket
No. G-9057.

Notice is hereby given that on August
12, 1955, the Federal Power Commission
Issued its findings and orders adopted
August 10, 1955, issuing certificates of
public convenience and necessity in the
above-entitled matters.

[seavl J. H. GUIRIDE,
Acting Secretary.
[F. B. Doac. 53-7001; Filed, Aug. 23, 1955;
8:46 a. m.]

[Docket No. G-8518]

Onarce Grove OL & Gas Co. AND
H. J. Mosser

NOTICE OF ORDER XMAKING EFFECIIVE
PROPOSED RATE CHANGES

Avucust 24, 1955.

Notice is hereby given that on August
11, 1955, the Federal Power Commussion
Issued its order adopted August 10, 1955,
modifying order (FR 20-5473) making
effective proposed rate changes upon
filinz of bond to assure refund of excess
charges in the above-entitled maifer.

[seaLl J. H. GUTRIDE,
Acting Secretary.

[P. R. Doc, 55-7002; Filed, Aug. 29, 1955;
8:46 a. m.]

{Docket No. G-8559]
oLt Gas Transmussion CORP.

NOTICE OF ORDER MAKING EFFECTIVE
FROPOSED TARIFF CHANGES

AUGUST 24, 1955.

Notice is hereby given that on Auzust
11, 1955, the Federal Power Commission
issued its order adopted August 10, 1955,
making effective proposed tariff changes
upon filing of undertaking to assure re-
fund of excess charges in the above-
entitled matter.

[seavn] J. H. GuTriDE,

Acting Secretary.

{F. R. Doe, 55-7003; Piled, Aug. 29, 1935;
8:46 a. m.]

[Docket No. G-8872]

ArgorqQun: Gas TrANS:MISSION CoO. AND
TENNESSEE Gas Transuassiox Co.

1{0TICE OF FINDINGS AND ORDER ISSUING
CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY
AvuUGUsT 24, 1955.

Notice is hereby given that on August
15, 1955, the Federal Power Commuission
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issued its findings and order adopted
August 10, 1955, issuing certificate of
public convenience and necessity i the
above-entitled matter.

[seAL] J. H. GUTRIDE,
Acting Secretary.

[F. R. Doc. 55-7004; Filed, Aug. 29, 1955;
8:46 a. m.]

[Docket No. G-9161]
TExas Co.

NOTICE OF ORDER SUSPENDING PROPOSED
RATE CHANGES

‘AvcusT 24, 1955.

Notice is hereby given that on August
11, 1955, the Federal Power Commission
1ssued its order adopted August 10, 1955,
modifying order (FR 20-5410) suspend-
g proposed changes in rates in the
above-entitled matter.

[seAL] J. H. GUTRIDE,
Acting Secretary.

[F. R. Doc. 55-7005; Filed, Aug. 29, 1955;
8:46 a. m.]

[Docket No. G-9173]
T. L. Javes anp COMPANY, INC., ET AL.

NOTICE OF ORDER SUSPENDING PROPOSED
RATE CHANGES

AvucusT 24, 1955.

Notice 1s hereby given that on August
11, 1955, the Federal Power Commission
1ssued its order adopted August 10, 1955,
modifying order (20 ¥ R. 5472) suspend-
g proposed changes in rates m- the
above-entitled matter.

J. H. GUTRIDE,
Acting Secretlary..

[F. R. Doc. §5-7006; Filed, Aug. 29, 1955;
8:46 a.. m.]

[sEAL]

[Docket No. G-5136, etc.]
M & D O1m Co. et al.

NOTICE OF FINDINGS AND ORDERS ISSUING
CERTIFICATES OF PUBLIC CONVENIENCE
AND NECESSITY

Aucust 24, 1955.

In the matters of A. S. Megert and
A. C. Donell d/b/a M & D Oil Company,
Docket No. G-5136; William F Stevens,
Docket No. G-5140; Douglas E. Procter,
Jr., et al,, Docket No. G-7106; Flora A.
Maze Gas Company, Docket No. G-8684,
B. E. Talkington, et al., Docket No. G-
8694, Walter-E. Anderson, Dockef; No.
G-8721.

Notice 1s hereby given that on August
18, 1955, the Federal Power Commission
Issued its findings and orders adopted Au-~
gust 17, 1955, 1sswung certificates of pub-
lic convenience and necessity in the
above-entitied matters,

[sEaLl J. H. GUTRIDE,
Acting Secretary.

[F. R. Doec. 55-7007; Filed, Aug. 29, 1955;
8:47 a..m.]

» NOTICES

- [Docket No. G-8560, ete.]

CLARRE E. NYE AND ALPBA PETROLEUM
CORP. ET AL,

NOTICE OF FINDINGS AND ORDERS ISSUING
.- CERTIFICATES OF PUBLIC CONVENIENCE
AND NECESSITY
Avucust 24, 1955,

In the matters of Clark E. Nye and
Alpha Petroleum Corporation, Docket
No. G-8560; Phillips Petroleum Com-
pany, Docket No. G-8738;" Hudson &
Hudson, Inc., et al., Docket No. G-8747;
Canon Oil Production, Docket No. G-
8777 Humble Oil & Refining Company,
Docket No. G-8835.

-Notice 1s hereby given that on August
19, 1955, the Federal Power Commassion
1ssued its findings and orders adopted
August 17, 1955, i1ssuing certificates of
public convenience and necessity in the
above-entitled matters.

[sEAL] J. H. GUTRIDE,
v Acting:Secretary.

[F. R. Doc. 55-7009; Filed, Aug. 29, 1955;
8:47 a. m.]

[Docket No. G-8868, etc.]
CHAMPLIN. REFINING CO. ET AL.

NOTICE OF FINDINGS AND ORDERS ISSUING
CERTIFICATES OF FPUBLIC ' CONVENIENCE
AND ‘NECESSITY

AvUGUsT 24, 1955.
In; the matters of Champlin Refimng

Company, Docket No. G-8868;. Wafson

Oil and Gas Company, Inc., Docket No.

G-8910; E. Max Beren, et al., Docket No.

G-8926; Burch Spears, Docket No.

G-8973; Perry Gas Company, Docket

No. G=8976.

" Notice 1s hereby given that on August

19, 1955, the Federal Power Commis-

sion issued its findings and orders

adopted August 17, 1955, 1ssuing certifi-
cates of public converuence and neces-
sity in the above-entitled matters.

.ISeaL] J. H. GUTRIDE,
Acting Secretary.

[F. R Doc. 55-7010; Filed, Aug. 29, 1955;
8:47 a. m.]

.. [Docket No. G-4958, etc.]
.. Bic Run O1L & Gas Co. ET AL

NOTICE OF FINDINGS AND ORDER ISSUING CER-
.TIFICATES OF PUBLIC CONVENIENCE AND
NECESSITY
AvugusrT 23, 1955.

In the matters of Big Run Oil and Gas
Company Docket No. G-4958; Frederick
Oil and Gas Company Docket No. G-
4971, W H. Mossor, Docket No. G-4972;
Middle Run Oil and Gas Company
Docket No. G-4975, Wade Farm Oil and
Gas Company, Docket No. G—4976; Road
Run Oil and Gas Company, Docket No.
G-4977* Prunty Oil and Gas Company,
Docket No. G-49'78; Wright Oil and Gas
Company, Docket No. G-4979; W. H.
Mossor, Docket No. G-4980; McCune Oil
and Gas Company, Docket No, G-4981,
Olg, O. White Farm Oil and Gas Com-
pany, Docket No. G-4982; Kidd Oil and
Gas Company, Docket No. G-4983.

Notice is hereby given that on August
19; 1955, the Federal Power Commission
issued its findings and order adopted
August 17, 1955, issuing certificate of
public convenience and necessity in tho
above-entitled matters.

[seaLl J. H. GUTRIDE,
Acting Secretary.

[F. R. Doc. 55-7011; Filed, Aug. 29, 1065
8:47 n. m.]

[Docket No, G—4791, eto.]
GROVER LOWE, TRUSTEE, ET AL,

NOTICE OF APPLICATIONS AND DATE OF
HEARING

Avcaust 24, 1955,

In the matters of Grover Lowe, Trus-
tee, Docket No. G-4791, Anna Lowe,
Agent, Docket No. G-4792; Anna Lowe,
Trustee, Docket No. G~4793.

‘Take notice that Grover Lowe, Trustee,
Anne Lowe, Agent, and Anna Lowo,
Trustee (Applicants), individuals whoso
addresses are Prestonsburg, Kentucky,
filed on November 10, 1954, applications
for certificates of public convenience and
necessity pursuant to section 7 of tho
Natural Gas Act, authorizing Applicants
to render service as hereinafter described,
subject to the jurisdiction of the Com=
mission, all as more fully represented in
the applications which are on flle with
the Commission and open for public in-
spection.

Applicants produce, respectively, nalu-
ral gas from approximately & 162 acro
tract in Floyd County, an 85 acre tract
1 Martin County and a 400 acro tract
m Floyd County Kentucky, which they
sell, respectively, to the Kentucky and
West Virginia Gas Company and the
United Fuel Gas Company for transpor-
tation in mterstate commerce for resale,
and to the Columbian Fuel Corporation
for resale to the United Fuel Gas Come
pany for transportation in interstato
commerce for resale,

These related matters should be heard
on a consolidated record and disposed of
as promptly as possible under the appli«
cagle rules and regulations and to that
end:

Take further notice that, pursuant to
the authority contained in and subject
to the jurisdiction conferred upon the
Federal Power Commission by sections
7 and 15 of the Natural Gas Act, and the
Commission’s Rules of Practice and Pro~
cedure, a hearing will be held on Thurs«
day, September 22, 1955, at 9:40 a. m,,
e. d. s. t.,, 1n a Hearing Room of the Fed«
eral Power Commission, 441 G Street
NW., Washington, D. C., concerning tho
matters involved in and the issues pre«
sented by such applications: Provided,
however That the Commission may,
after a non-contested hearing, dispose
of the proceedings pursuant to the pro-
visions of section 1.30 (¢) (1) or (¢) (2)
of the Commussion’s rules of practice
and procedure.

Protests or petitions to intervene may
be filed with the Federal Power Commis«
sion,- Washington 25, D. C., in accord-
ance with the rules of practice and pro-
cedure (18 CFR 1.8 or 1.10) on or befora
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September 9, 1955. Failure of any party
to appear at and participate mm the
hearing shall be construed as wawver of
and concurrence in omuission herein of
the mtermediate decision procedure n
cases where a request therefor 1s made.

J. H. GUTRIDE,
Acting Secretary.

[F. R. Doc. 55-7019; Filed, Aug. 29, 1955;
8:49 2. m.]

[sEAL]

[Docket Nos. G-4963; G-4970]

HavcaT O1L & GAs Co. AND FLUHARTY -
RpLE Om & Gas Co.

NOTICE OF APPLICATIONS AND DATE OF
HEARING

AvucusT 24, 1955.

Take notice that the Haught Oil & Gas
Company, a partnership, Applicant, and
the Fluharty-Riddle Oil & Gas Company,
a partnership, Applicant, by and through
W H. Mossor, partner and agent 1n and
for both Applicants, whose addresses are
Harnsville, West Virgima, filed on No-~
vember 18, 1954, applications for certifi-
cates of public convenience and necessity
pursuant to section 7 of the Natural Gas
Act, authornizing Applicants to render
service as heremafter described, subject
to the jurisdiction of the Commission, all
as more fully represented in the applica-
tions which are on file with the Commis-
sion and open for public inspection.

Applicants produce natural gas from
5.5 and 5 acres, respectively, 1n Ritchie
County, West Virgima, which they sell
at 19 cents per Mcf to Penova Interests
for transportation and resale to the Hope
Natural Gas Company for transportation
in interstate commerce for resale.

These related matters should be heard
on 2 consolidated record and disposed of
as promptly as possible under the appli-
cable rules and regulations and to that
end:

Take further notice that, pursuant to
the authority contamned 1 and subject
to the junsdiction conferred upon the
Federal Power Commuission by sections 7
and 15 of the Natural Gas Act, and the
Comrmussion’s Rules of Practice and Pro-
cedure, a hearing will be held on Thurs-
day, September 22, 1955, at 9:50 a. m.,
e. d. s. £, 1n a Hearing Room of the
Federal Power Commussion, 441 G Street
NW., Washington, D. C., concerming the
matters mnvolved 1n and the 1ssues pre-
sented by such applications: Provided,
however ‘That the Commission may,
after a non-contested hearing, dispose of
the proceedings pursuant to the provi-
swions of section 1.30 (¢) (1) or (e) (2)
of the Commussion’s Rules of Practice
and Procedure.

Protests or petitions to intervene may
be filed with the Federal Power Com-
mission, Washington 25, D. C., 1n accord-
ance with the Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) on or
before September 9, 1955. Failure of
any party to appear at and participate
in the hearmmg shall be construed as
walver of and concurrence i omission
herein of the intermediate decision pro-

FEDERAL REGISTER

cedure in cases where a request therefor
1s made.

[searl J. H. GUTRIDE,

Acting Secretary.

[F. R. Doc. 55-7020; Filed, Aug. 29, 1955;
8:49 a. m.)

[Docket No. G-6G006]
McArLESTER FUEL Co.

NOTICE OF APPLICATION AND DATE OF
HEARING

AucusT 24, 1955.

Take notice that the McAlester Fuel
Company (Applicant) & Delaware cor-
poration whose address is McAlester
Building, Magnolia, Arkansas, filed on
November 26, 1954, an application for a
certificate of public convenience and
necessity pursuant to section 7 of the
Natural Gas Act, authorizing applicant
to render service as hereinafter de-
scribed, subject to the jurisdiction of the
Commission, all as more fully repre-
sented in the application which is on
file with the Commission and open for
public inspection.

Applicant produces natural gas from
unitized acreage, viz., Sacroc Unit, Can-
yon Reef Pool of Kelly-Snider Field and
Diamond “M” Field, Scurry County,
Texas and also purchases natural gas
from other parties in the fields which,
after processing, it sells to the Fullerton
Qil & Gas Corporation for resale to the
El Paso Natural Gas Company for trans-
portation mn interstate commerce for
resale.

This matter is one that should be
disposed of as promptly as possible un-
der the applicable rules and regulations
and to that end:

Take further notice that, pursuant to
the authority contained in and subject
to the jurisdiction conferred upon the
Federal Power Commission by sections
7 and 15 of the Natural Gas Act, and
the Commussion’s Rules of Practice and
Procedure, 2 hearing will be held on
Thursday, September 22, 1955, at 9:30
a. m,, e. d. s. t,, in a Hearing Room of
the Federal Power Commission, 441 G
Street NW., Washington, D. C., con-
cermng the matters involved in and the
issues presented by such application:
Provided, however That the Commis-
sion may, after a non-contested hearing,
dispose of the proceedings pursuant to
the provisions of section 1.30 (¢) (1)
or (c) (2) of the Commission’s Rules of
Practice and Procedure.

Protests or petitions to intervene may
be filed with the Federal Power Com-
missipn, Washington 25, D. C., in ac-
cordance with the Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) on or
before September 9, 1955. Fallure of
any party to appear at and participate
mn the hearing shall be construed as
wawver of and concurrence in omission
herein of the intermediate decision pro-
cedure 1n cases where & request therefor
is made.

[seALl] J. H. Gurring,

Acting Secretary.

[F. R. Doc. 55-7022; Filed, Aug. 29, 1055;
8:49 a.m.]
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[Docket No. G-3118]
Rowraxp Om Co.

NOTICE OF APPLICATION AND DATE OF
HEARING
AUGUST 24, 1955.

Take notice that Rowland Oil Com-~
pany (Applicant) an Oklahoma corpo-
ration whose address is 810 Colcord
Building, Oklahoma City, Oklahoma,
filed on July 8, 1955, an application for a
certificate of public convenience and
necessity pursuant to section 7 of the
Natural Gas Act, authorizing Applicant
to render service as hereinaffer described
subject to the jurisdiction of the Com-
mission, all as more fully represented
the application which 1s on file with the
Commission and open for public
inspection.

Applicant proposes to produce natural
gas from the Noble-Olson Zone, Chicka~-
sha Field, Grady County, Oxlahoma,
which will be sold to the Consolidated
Gas Utllities Corporation for transporta-
tion in interstate commerce for resale.

‘This matter is one that should be dis-
posed of as promptly as possible under
the applicable rules and regulations and
to that end:

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the Fed-
eral Power Commission by sections 7 and
15 of the Natural Gas Act, and the Com-
mission’s Rules of Practice and Proce-
dure, a hearmng will be held on Septem-~
ber 29, 1955, at 9:30 a. m.,e.s. £, m a
Hearine Roeom of the Federal Power
Commission, 441 G Street NW., Wash-
ington, D. C., concerning the matfers in-
volved in and the issues presented by
such application: Promded, however
That the Commission may, affer a non-
contested hearing, dispose of the pro-
ceedings pursuant to the provisions of
section 1.30 (¢) (1) or (c) (2) of the
Commission’s Rules of Practice and
Procedure.

Protests or petitions to infervene may
be filed with the Federal Power Com-
mission, Washington 25, D. C,, 1n accord-
ance with the Rules of Practice and Pro-~
cedure (18 CFR 1.8 or 1.10) on or before
September 14, 1955. Failure of any parfy
to appear at and participate in the hear-
Ing shall be construed as waiver of and
concurrence in omission of the inter-
mediate decision procedure mn cases
where a request therefor is made.

[Sear] J. BH. GUTRIDE,
Acting Secretary.

[FP. R. Doc. §5-7021; Filed, Aug. 29, 1835
8:49 a. m.]

SECURITIES AND EXCHANGE
COMMISSION
[File No. 70-3406]
DEerAwaReE Power & Licurr Co.

OTICE OF FILING OF DECLARATION RELAT-
ING TO TEMPORARY FINANCING OF NEW
CONSTRUCTION

AvucusT 24, 1955.
Notice is hereby given that Delaware

Power & Light Company (“Delaware’)

o registered holding company and also

a public-utility operating company, has



6364

filed a declaration pursuant to the Pub-
lic Utility Holding Company Act of. 1935
(*“Act”), designating sections 6 (a) and
7 thereof as applicable to the proposed
transactions, which are. summarized as
follows:

Delaware proposes. to borrow funds
for construction purposes from time to
time prior to February 1, 1958, under
an agreement which it has entered into
with a group of seven hanks 1n Wilming-
ton, Delaware, and New <York City
whereby the banks will hold for its use
for a period extending from August 1,
1955, to February 1, 1958, a revolving
credit in the amount of $12,000,000. At
the time of each advance to it from the
revolving credit Delaware will issue un-
secured promissory notes due m 90 days
from the date of each such issue. Until
August 1, 1957, the interest rate will be
the highest prime rate charged on the
date of the loan by any of the partici-
pating banks which are members of the
New York Clearmng House Association,
but not in excess of 31 percent per
annum, after August 1, 1957, the mnter-
est. rate will be such highest prime rate
on the date of the loan, even though
excess of 315 percent per annum. ‘The
notes may be prepaid at any time with-
out penalty, except that Delaware may
not prepay any note in whole or 1n part
from the proceeds of any subsequent
loan under the agreement at a lower
rate of interest. No commitment or sim-
ilar fee 1s bemg paid to the banks for
their extension of credit.

‘The names of the lending banks and
thewr respective participations are as
follows:

Wilmington Trust Co_ oo
Irving Trust COumm o
The First National City Bank of

$1, 800, 000
4, 800, 000

New York. 2, 400, 000
The New York Trust COoceuue-n 1, 200, 000
Equitable Security Trust Co......— 900, 000
The president, directors and com-

pany of the Farmers Bank of

the State of Delaware_. . __. 600, 000
Delaware Trust COem oo 300, 000

‘Total 12, 000, 000

It 15 contemplated that notes aggre-
gating close to the full $12,000,000 credit
.may be outstanding from time to time
during the period of the agreement.

Delaware plans to repay amounts bor-
rowed under the revolving credit agree-
ment by the subsequent sale from time to
time during the next 30 months of bonds
and equity securities in the aggregate
amount of $42,000,000. The proceeds of
such permanent financing not requred
for the payment of the temporary bank
loans will be used for construction pur-
poses, estimated to aggregate $68,000,000
for the years 1955, 1956, and 1957. The
nature and extent of the permanent fi-
nancing will be determined by condi-
tions existing at the time, but it 1s an-
ticipated that such financing will include
the 1ssuance of bonds, preferred and
common stocks m amounts: which will
maintain conservative capitalization ra-
tios. Such permanent financing will be
the subject of separate filings.

Delaware’s construction program in-
cludes a specially designed 50,000 kilo-

—
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watt generating station which it has
agreed to build south of Wilmington to
supply electricity _.and steam to a new
oil refinery now being built by Tide Water
Associated Oil Company (“Tide Water”)
Delaware estimates that the cost of the:
new generating station will be approxi-
mately $22,000,000. Pursuant to a pro-
posed agreement between Delaware and
Tide Water, which 1s now bemng drafted
m final form, Delaware will be reim-
bursed for.all expenses mcurred in con-
nection with the operation of the plant
and will receive an annual return on
gross mnvestment of 6 percent after in-
come taxes. In addition, Tide Water
will pay Delaware amounts sufficient to
amortize the cost of the plant over 2
period of from 25 to 28 years. Delaware
states that a provision will be included
in the agreement whereby, at the end
of ten years, and at five-year intervals
thereafter, Tide Water may purchase the
plant at its amortized value and termi-
nate the agreement. 'The agreement will
terminate 1n 25 years, but may be ex-
tended from year fo year thereafter.

Delaware will pay a fee of $2,500 to
the counsel for said banks, in addition
go miscellaneous expenses estimated at

200.
It 1s stated that no other commission
~has jurisdiction over the proposed trans-.
actions.

Notice 1s further given that any inter-
ested person may, not later than Sep-
tember 12, 1955 at 5:30 p. m., request m.
writing that a hearmg be held on such
matter, stating the nature of his interest,
the reasons for such request, and the
issues of fact or law, if any, raised by
said declaration which he desires to con-
trovert; or he may request that he be
notified if the Commaission should order
a hearing-thereon. Any such request
should be addressed: Secretary, Securi-
ties, and Exchange Commuission, Wash-
mgton 25, D. C. At any time after said
date, saxd declaration, as filed or as
amended, may be permitted to become
effective as provided m Rule U-23 of the
Rules and Regulations promulgated un-
der the Act, or the Commuission may-
grant exemption from its Rules as pro-
vided 1n Rules U-20 (a) and U-100, or
take such other action as it deems
appropriate..

By the Commuission.

[sEAL] OrvaL L. DuBois,
Secretary.
[F. R. Doc. 55-7014; Filed, Aug. 29, 1955;

8:48 a. m.]

[File No. 31-630]

Paur, SMITH’S COLLEGE OF ARTS AND
SCIENCES

NOTICE OF FILING OF APPLICATION FOR
EXEMPTION

AUGUST 24, 1955.
Notice: 1s hereby given that Paul
Smith’s College of Arts and Sciences
(“College”) has filed an application
-with this Commuission, designating sec-
tion 3 (a) (1) of the Public Utilify Hold-
mg Company Act of 1935 (“Act”) as

applicable thereto, requesting exemption
on behalf of itself and its subsidiary
companies, Paul Smith’s Electric Light
and Power and Railroad Company
(“Electric”) & public-utility compony,
and Paul Smith’s Hotel Company, & non-
utility company, from the provistons of
the Act.

All interested persons are referred to
said application, which is on file in the
offices of the Commission, for a state-
ment of the request contained therein
and the facts alleged in support thereof
which are summarized as follows:

College 15 incorporated under the Edu«
cation Law of the State of New York
for the purpose of establishing, operat-
g and maintaining a college of higher
education, and has its principal oflice
and place of business at Paul Smith's,
Franklin County, New York. Ifs asscts,
other than the capital stock of its sub-
sidiary companies, consist principally of
land, buildings and other facilities usual
gnd necessary to the operations of a
school of higher learning. All of such
properties are located wholly within the
State of New York. College owns all
of the outstanding capital stock, other
than directors’ qualifying shares, of its
subsidiary companies,

Electric was incorporated as a public
utility company under the laws of the
State of New York and has its principal
office at Paul Smiths, New ¥York., It is
engaged 1n the generation, transmission,
and retail distribution of electric energy
in Clinton, Essex, Franklin, and St. Law=
rence Counties, New York, and sells elecs
tric energy at wholesale to the Villages of
Lake Placid and Tupper Lake, New York,
for distribution through their muniocl-
pally owned systems. Electric owns
hydro-electric plants on the Saranac
River and Raquette River in Franklin,
Clinton, and St. Lawrence Counties and
a diesel electric generating plant at
Piercefield, St. Lawrence County, New
York. Electric’s business is carried on
wholly within the State of New York and
the company 1s subject to the jurisdiction
of the New York Public Service Com-
nmission.

Notice is further given that any inter-
ested person may, at any time not later
than September 16, 1955, at 5:30 p. m,,
e. d. s. t.,, request the Commission in
writing that a hearing be held on this
matter, stating the nature of his interest,
the reason for such request, and tho
issues of fact or law, if any, raised by
such spplication which he proposes to
controvert, or he may request to be noti-
fied if the Commission should order «
hearing thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash«
mgton 25, D. C. At any time after said
date, the application, as filed or as here=
after amended, may be granted, or the
Commission may take such other action
as it deems appropriate,

By the Commission,

[sEAL] Orvar L. DuBois,
Secretary.

[F. R. Doc. 66-70156; Flled, Aug. 20, 1066}
8:48 a. m.]



