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Monday
July 30, 1979

Highlights

44780 Community Development Block Grants HUD
proposes lo revise its policies and procedures for
the use of reallocated funds; comments by 9-28-79
{Part VI of this issue)

-

44471 Guaranteed Rural Housing Loan Program

USDA/FmHA issues notice of suspension; effeclive
7-17-79

44706 Housing HUD/FHC issues correction on fair
market rents for new construction and substantial
rehabilitation (Part LI of this issue)

44624 Loan Repayment Program HEW/PHS issues
notice of phase-out

44553 Income Tax Treasury/IRS proposes rules relating
to the treatment of certain transfers of appreciated
property to political organizations

44544 Credit Unlons NCUA provides rules for Corporate
Central Federal Credit Unions where operations
differ from natural person credit unions

44798 Impoundment Control OMB defers $6.2 million in
budget authority for the Bureau of Prisons of the
Justice Department (Part IX of this issue} -

44552 Securities SEC withdraws proposal to Forms S-5
and S-, required for variable annuity prospectuses
CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday, 44638 Series V-1981 Treasury/Secy’ announces interest

{not published on Saturdays, Sundays, or on official holidays), rates of 9% percent per annum, _

by the Office of the Federal Register, National Archives and .

Records Service, General Services Administration, Washington, 44549 Air Carriers CAB proposes rules to enhance rate

D.Cx 20408, under the Federal Register Act (49 Stat. 500, as and fare changes, particularly deductions;

amended; 44 U.S.C. Ch. 15) and the regulations of the comments by 8-29-79

Administrative Committee of the Federal Register (1 CFR Ch. I) :

Distribution is made only by the Superintendent of Documents, a 4é08 Aircraft Loan Guarantee DOT/FAA aligns

U.S. Government Printing Office, Washington, D.C. 20402,

; program with recent deregulation which raised total

guaranteed amount from 30 million to 100 milllon.

 The Federal Register provides a umform system for makmg ' effective 7-30-79 (Part XI of this issue)
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and - 44620 Unleaded Gasoline EPA clarifies what constitutes

Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency

a bona fide emergency

documents of public interest. Documents are on file for public - 44629 Prisons ]ustiqe/ Office of the Attorney General
inspection in the Office of the Federal Register the day before . f:las‘sxfif:s and hsts. various Bureau of Prisons
they are published, unless earlier filing is requested by the institutions; effective 4-15-79

» issuing agency. )
The Federal Register will be furnished by mail to subscribers, 44740 Labor Practices FLRA, the General Counsel of the
free of postage, for $5.00 per month or $50 per year, payable in FLRA and the Federal Service Impasses Panel
advance. The charge for individual copies of 75 cents for each - presents interim rules governing the processing of
issue, or 75 cents for each group of pages ‘as actually bound. cases, comments by 10-31-79 (Part V of this issue)
Remit check or inoney order, made payable to the -
Superintendent of Documents, U.S. Govemment Printing Ofﬂce, 44552 lmprovmg Government Regulations Smte/AID
Washington, D.C. 20402, . solicits public comment on semiannual agenda
There are no restrictions on the republication of material 44501 Conventional Pollutants EPA establishes grease
appearing in the Federal Register. and oil; effective 7-30-79
Area Code 202-523-5240 44485 Environmental Quality NASA sets forth

procedures for implementing provisions of the
National Environmental Policy Act

44718, Environmental Quahty USDA/Sec’y lesues

44802’ policies and procedures for compliance with the
National Environmental Policy Act {Parts IV and X
of this issue) (2 documents)

44643 Sunshine Act Meetlngs
Separate Parts of This Issue

44702 Partll, Interior/BLM

44706 Part lll, HUD/FHC

44718 Part IV USDA/FS

44740 ‘PartV, FLRA the General Counse! of the FLRA
and the Federal Serv:ce lmpasses Panel

44780 Part VI, HUD

44786 Part Vll State

44790 Part Vlll, FEMA

44798 Part IX, OMB

44802 Part X, USDA/Sec'y

44806 Part Xi, DOT/FAA
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44552

44470
44469
44469

44468

44517
44544
44523
44544

44802

44597

44588

44549

44586
44586

44587
44587
44587
44587

Agency for.International Development

PROPOSED RULES

Improving Government regulations:
Regulatory agenda

Agricultural Marketing Service

- RULES

Onions grown in Idaho and Oreg.
Papayas grown in Hawaii
Pears (Beurre D'Anjou, etc.) grown in Calif., Oreg.,

and Wash.
Pears, plums and peaches grown in Calif.
PROPOSED RULES
Milk marketing orders:

Greater Kansas City

Kentucky; correction

Nebraska-Western JIowa
Stockyards; rates and charges; filing requirements

Agriculture Department

See also Agricultural Marketing Service;
Commodity Credit Corporation; Farmers Home
Administration; Federal Crop Insurance
Corporation; Federal Grain Inspection Service;
Forest Service; Soil Conservation Service.

RULES

National Environmental Pohcy Act; final policy and
procedures

Army Department
See Engineers Corps.

Bonneville Power Admlmstration
NOTICES
Power rates, wholesale; inguiry; correchon

Census Bureau

NOTICES
Population censuses, special; 1978 voting ege
population estimates; correction -

Civil Aeronautics Board

PROPOSED RULES

Procedural regulations:-
Economic proceedings; air carriers and foreign
air carriers, tariffs; construction, etc.; rate and
fare implementation

NOTICES

Hearings, etc.:
Transportes Aereos Portugueses
UAL, Inc,, et al.

Civil Rights-.Commission
NOTICES
Meetings, State advisory committees:
District of Columbia
1llinois
Maine
Maryland

44492
44491
44491
44636
44636

44588

44543

44780

44639
44639

44597
44594

44597

44471

44593

Coast Guard

RULES

Safety zones:
Charlotte Amalie, St. Thomas, Virgin Islands;
West Indian Dock
Ohio River

Security zones:
San Juan Harbor, Puerto Rico

NOTICES

Headquarlers; change of address

Vessel traffic management:
New York harbor traff’ ic; temporary control;
cancellation

.

Commerce Department

See also Census Bureau; Industry and Trade -
Administration; National Oceanic and Atmospheric
Administration. *

NOTICES

Coastal Zone Management Act; mediation of
disagreement between Cahf & Interior Dept.;
hearing

Commodity Credit Corporation

PROPOSED RULES

Loan and purchase programs:
Tobacco

Community Planning and Development, Office of
Assistant Secretary

‘PROPOSED RULES

Community development black grants:
Reallocaled funds

Customs Service
NOTICES
Antidumping:
Bicycle tires and tubes from Korea
Customhouse broker’s examination, October 1979

Defense Department
See Engineers Corps.

Economic Regulatory -Administration
NOTICES
Consent orders:
E.M. Bailey Distr. Co., Inc.
Northwoods Exxon, et al.
Remedial orders:
Jordan Gas Co.

Energy Department

See also Bonneville Power Administration;
Economic Regulatory Administration; Federal
Energy Regulatory Commission.

Oll administration pracedures and sanctions:
Interpretations
NOTICES

Meelings:
International Energy Agency Industry working
parly

.
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| Engineers Corps Farmers Home Administration
NOTICES RULES
Environmental statements; availability, etc.. Rural housing loans and grants:
44592  Elk Creek Lake, Oreg., construction and 44471 dGuali'fmg;eed rural housing loans; suspension of 45
operation ay lim
44593 Lake Erie, eastern and central basins; natural gas
reserves development Federal Aviation Administration
- RULES
E‘ Environmental Protection Agency . 44806 Aurcraft loan guarantee program
F RULES Airworthiness directives:
f Air quality implementation plans; approval and 44480 Bée.ch .
A . 44483  Indiana Mills and Manufacturing, Inc.
promulgation; various States, etc.. .
44499 Calif, 44481 Piper Aurcraft Corp.
44498 ca ttorma 44482 . Short Brothers Ltd..
onnecticut 44484  Varga Aarcraft Corp.
44496 Delaware - PROPOSED RULES
44497  Idaho, Oregon and Washington 44546 Aurspace, informal; various airports; meetings
44494  South Dakota Arrworthiness directives:
Arr quality implementation plans; delayed 44547 McDonnell Douglas
compliance orders: 44547, Transition areas (2 documents)
4499, Ohio (2 documents) 44548
44500 . NOTICES
Water pollution control:. 44637 Security agreement recordation; cancellation; show
44501 Conventional pollutants list; additions, deletions, cause order; civil aircraft N36565
etc. :
} PROPOSED RULES . Federal Communications Commission
Aurr quality implementation plans; approval and PROPOSED RULES \
promulgation; various States, etc.. ' Radio stations; table of assignments:
44556 New York 44575 Califorma
44555 Pennsylvama; advance notice -44573 Ohto et al.
44564 Virgima -44574 Texas
Arr quality implementation plans; delayed NOTICES
compliance orders: 44620 %\./Iexwan standard broadcast stations; notificution
44572  Pennsylvama ' list
NOTICES
Aur pollution; ambient air monitoring reference and Federal Crop Insurance Corporation
equivalent methods applications, etc.. PROPOSED RULES
44616  Model 8850 flourescent sulfer dioxide Crop msurance; various commodities:
44620 Gasoline regulations, unleaded; clarification of 44505  Flax
emergency exception - 44511 Rice
Pesticides, emergency exemption applicdtions: i
44612 Blazer Federal Election Comnussion
44612 Captafol NOTICES
44614 2,4-D amine 3 44643 Meetings; Sunshine Act
44611 DDT -
44610 Heliothis Federal Emergency Management Agency
44618 Mesurol RULES <
44617  Paranitrophenol Flood elevation determinations:
Pesticides, experimental use permit applications: 44503  New Jersey
44613 Diphacinone, et al. '(‘)C;TZ:EISZ ati d authoritv deleati
44619  N-(Mercaptomethyl) phthali -(0, 0-di gamzation and authorily celegalions:
phE)sphorgdci’trﬁf oaza}.lzat C. alimude S-(0, 0-dimethyl 44791 é’ach Beglonal Director; FEMA
Pesticides; temporary tolerances: 44790 « Establishment, contimiity of functions, etc. (2
44614 Paraquat 44793 g?nc;:::‘;nz:i)d Administration Office, Direct
. ) . i ion Office, Director
?:s(tllcides. tolerances in amimal feeds and human 22;9.55 General Counsel's Office, General Counsel
) 9 Inspector General’s Office, Inspector General
_ﬁg}g &%":ﬁ:ﬁ:&‘?l 44793  Mitigation and Research Office, Director
. ) 44790 Operation Support Office, et al; establishment
Toxic and hazardous substances control: 44794 Personnel Office, Director
44615 Premanufacturing notification requirements; data 44792 Plans and Prepa;'edness Office, Director »
44616 Wgtt:::sfir lt(: cotltrzflictogs. . ¢ Ohto River: 44790 Ratification of actions taken by E.O. 12148
quality standards; main stem of Ohio River; 44792  Response and Recovery Office, Director

inquiry; correction

’
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44607
44598
44609
44598
44606
44607
44607
44606
44608
44609
44609
44610

44598

44599

44580
44581,
44585
* 44579
44583,
44584
44578
44580
44582

44643

44706

44740
44777

44622
44623

44740

44555

Federal Energy Regulatory Commission
\ NOTICES

Hearings, etc: .
Binder, Lucy A.
Commonwealth Edison Co.
Daltroff, Shields L. .
Fritz, Charles L.
Lupberger, Edwin
Missouri Edison Co.
Northwest Alaskan Pipeline Co., et al.
Paquette, Joseph F., Jr.
Rocky Mountain Natural Gas Co., Inc., et al
Tennessee Gas Pipeline Co. _
Transcontinental Gas Pipe Line Corp.
U-T Offshore System

Meetings:
Revision of Rules of Practice and Procedure
Advisory Committee

Natural Gas Policy Act of 1978:
Jurisdictional agency determinations

Federal Grain Inspection Service |
NOTICES | )
Grain standards; inspection points:
Arizona
Kentucky
Nebraska
New York
North Dakota (2 documents)

South Dakota
Tennessee
Texas

Federal Home Loan Bank Board
NOTICES
Meetings; Sunshine Act {2 documents)

Federal Housing Commissioner—Office of

Assistant Secretary for Housing

RULES

Low income housing:
Fair market rents for new construction and
substantial rehabilitation (Section 8); all areas;
correction

Federal Labor Relations Authority
PROPOSED RULES

Case processing; interim regulations
NOTICES .

General Counsel, memorandum describing
authority and assigned responsibilities

Federal Maritime Commission

NOTICES

Agreements filed, etc.

Code of conduct for liner conferences; United
Nations Convention; inquiry; extension of time

Federal Service Impasses Panel
PROPOSED RULES
- Case processing; interim regulations

Forest Service

PROPOSED RULES

Timber; export and substitution restrictions;
hearing

44578
44718

44624

44624

44624

44591

44590,
44591

44592

44553

44553

44504

44639

44640

44641

44639
44640
44641
44641

NOTICES
Environmental statements; availability, etc.:
Shawnee National Forest, Ill.

National Environmental Policy Act; implementation

Health, Education, and Welfare Department
See Health Resources Administration; Health
Services Administration.

Health Resources Administration

NOTICES

Health professions loan repayment program; phase-
out

Health Services Administration
NOTICES
Committees; establishment, renewals terminations,
etc.:
Primary Health Care Advisory Committee

Housing and Urban Development Department
See also Community Planning and Development, ~
Oifice of Assistant Secretary; Federal Housing
Commissioner—Office of Assistant Secretary for
Housing.

NOTICES

Privacy Acl; systems of records

Industry and Trade Administration

NOTICES

Meetings:
Computer Peripherals, Components and Related
Test Equipment Technical Advisory Committee
Computer Systems Technical Advisory
Committee (2 documents)

Scientific articles; duty free entry:
Electric Power Research Institute

Interior Department

See Land Management Bureau; National Park
Service; Reclamation Bureau; Surface Mining
Reclamation and Enforcement Office.

Internal Revenue Service

PROPOSED RULES

Income taxes:
Appreciated property: transfer to political
organizations
Consolidated returns; accumulated earnings for
affiliated group of corporations; hearing

Interstate Commerce Commission

RULES

Railroad car service orders; various companies:
Kent, Barry, Eaton Connecling Railway Co.

NOTICES

Motor carriers:

Permanent authority applications; correction
Railroad car service rules, mandatory: exemptions
Railroad operation, acquisition, construction, etc.:

Atchison, Topeka, &:Santa Fe Railway Co.
Railroad services abandonment:

Burlington Northern, Inc.

Illinois Central Gulf Railroad Co.

Louisiana & Pine Bluff Railway Co. et al.

Soo Line Railroad Co.
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V1
Justice Department ’ <
NOTICES P ) _:lg::ggsal Transportation Safety Board
44629 Prison bureau mstltullons. list addmon , : . )
44629 Privacy Act; systems of records z:gﬁ Meetings: sunshl‘ne Act {2 documents)
Land Management Bureau Nuclear Regulatory Commission
, ;Ull;‘;‘fs land orders: NOTICES )
44503 uldzl:!:wan orders: . Applications, etc.;
PROPOSED RULES 44631 Consumers Power Co.
44702 Public Rangelands lmprovement Act of 1978 44632 Duke Power. Co. (2 doc'umcnls)
implementation A 44633 Duquesne ngh} Co. et dl.‘ )
NOTICES : - 44633 Nebraska Public Power District
Applications, etc.: 44633 Public Service Co. of Oklahoma
44626 l:’E)oiorado (2 documents) ’ 44634 International Atomic Energy Agency codes of
44627 Wyoming - i practice and safety guides; availability of draflts
Coal exploration program: Meetings:
44625 Colorgdo on prog 44631 Reactor Safeguards Advisory Committee;
Environmental statements; availability, etc.: correction
44627 Grazing managemenl Shoshone resource area,
Idaho Reclamation Bureau
Opening of public lands: o - NOTICES
44625 California - ‘ Environmentul statements: availability, etc.:
) 44628 Animas-La Plata Project, Colo. & N. Mex.
Management and Budget Office 44629 - Upalco Unit. Central Utah Project, Utah
NOTICES
44634 - Agency forms under review ‘Research and Special Programs Administration
44798 Budget rescissions and deferrals “NOTICES
: ’ 44637 Materials Transportation Burcnu. records‘ location
Metric Board change !
NOTICES
44643 Meetings; Sunsbine Act ) Postal Service
44630 Voluntary metric conversion; public forum NOTICES
44644 Meetings; Sunshine Act
National Aeronautics and Space Administration -
RULES Securities and Exchange Commission
44485 Natlonal En\{lronmental Policy Act {NEPA); . PROPOSED RULES
:{rg;T)Ilglr:_r;entatlon 44552 Variable annuities; prospectuses withdrawal of
‘ amendments to formg $-5 and S-0
Meetings: NOTICES
44630 Space and Terrestrial Applications Steering 44644 Meetings; Sunshine Act
Committee Self-reguldtory organizations: proposed rule
_ changes:
National Credit Union Administration 44635 Bradford Securities Processmg Service, Inc.
PROPOSED RULES
44544° Corporate central Federal credit unions: operatxons s Small Business Administration
and requirements. NOTICES
. L : i . Authority delegations: )
xggﬁgiasltg(t:ieoanmc and Atmospheric 44636  TField offices: program activities
PROPOSED RULES . )
Tuna, Pacific fisheries: sl?:lEgonservatlon Service
44577‘ No¥ﬁ:l!l§gwfm tuna ] e Sulgxé; X actxvntlles‘
Coastal zone management programs. envxronmental . compliance; floodplain management
statements, hearings, etc.: 44464 NEPA compliance; wetlands protection
44592 St. Thomas, U.S. Virgin Island Marine Sanctuary
~ State Depaftment
National Park Service ﬁe;glso Agency for lnlemahonal Development.
RULES OTICES
Special regulatxonS‘ . Fishing permits, dpphcahons.
44492 Fire Island National Seashore; seaplane and - 44788 Ireland -
amphibious aircraft regulations
(s)tf:frface Mining Reclamatlon and Enforcement
, National Science Foundation . ice
NOTICES NOTICES
Committees; establishment, renewals terminations, Coal mining and reclamation plans:
etc.: 44628 Consolidation Coal Co.
44631 Special Research Equlpmenl Advisory Committee . .
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VII

44637

44638

44638

Transportation Department
See also Coast Guard; Federal Aviation
Administration; Research and Special Programs
Administration; Urban Mass Trahsportation
Administration.
NOTICES
Meetings:

Radionavigation systems; workshop

Treasury Department
See also Customs Service; Internal Revenue
Service.
NOTICES
Notes, Treasury:
V-1981 series

Urban Mass Transportation Administration

NOTICES

Environmental statements; availability, etc.:
Guadalupe transportation corridor; San Jose,
Calif.

MEETINGS ANNOUNCED [N THIS ISSUE

44555

44590

44591

44591

44592

44577

44587
44587
44587
44587

44593

44528

AGRICULTURE DEPARTMENT
Forest Service— -
Sale and disposal timber, 8-15 and 8-16-79

COMMERCE DEPARTMENT

Industry and Trade Administration—

Hardware Subcommittee of the Computer Sysiems
Technical Advisory Committee, 8-14-79

Licensing Procedures Subcommittee of the
Computer Systems Technical Advisory Committee,
8-14-79 )

Memory and Media Subcommittee of the Computer
Peripherals Components and Related Test
Equipment Technical Advisory Committee, 8-~14-79
National Qceanic and Atmospheric
Administration— .
Evaluation of a Possible Marine Sancluary Site
Offshore St. Thomas, U.S. Virgin Island Workshop,
8-8-79 ’

Pacific Tuna Fisheries, 7-25-79

COMMISSION ON CIVIL RIGHTS

District of Columbia Advisory Committee, 8-17-79
Illinois Advisory Committee, 9-24~79

Maine Advisery Committee, 9-6-79

Maryland Advisory Committee, 8-15-79

ENERGY DEPARTMENT

Industry Working Party fo the International Energy
Agency, 8-7 and 8-8-79

Federal Energy Regulatory Commission—

Revision of Rules of Practice and Procedure
Advisory Committee, Review of Filing
Requirements and Substantive Regulatory
Requirements Subcommittee, 7-31-79

44627

44630

44630

44546

44637

INTERIOR DEPARTMENT
Bureau of Land Management—

Proposed Grazing Management Program for the
Shoshone Resource Planning Area Idaho, 8-7-79

METRIC BOARD
Meeling, 8-16-79

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

Space and Terrestrial Applications Steering
Commiltee (STASCO) Proposal Evaluation
Advisory Subcommittee, 8-14 through 8-16-79

TRANSPORTATION DEPARTMENT

Federal Aviation Administration—

Informal Airspace Meeting, 9-26~79

Research and Special Programs Administration—
Radio Navigation Systems Workshop, 10-9 through
10-11-79

HEARINGS

44588

44553

COMMERCE DEPARTMENT

Mediation of a serious disagreement between the
State of California and the Department of the
Interior under the Coaslal Zone Management Act,
9-7-79

TREASURY DEPARTMENT
Internal Revenue Service— .
Consolidated Returns, 8-19-79
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Chapter XIV..esenees 44740
7 CFR ‘
. 650 (2 documents).......... 44461,
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958 44470
1980 44471
3100 44802
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423 44505
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44484
199 44806™
1204......... Seesosssnsassasesarsnnsen 44485
1216 . 44485
Proposed Rules:
1... 44546
39 44547
71 (3 documents)........... 44546~
44548
91 44546
105, 44546
221 44549
399 44549
17 CFR -
Proposed Rules: :
239, 44552
.22 CFR
Proposed Rules:
202 44552
205, 44552
208 44552
209 44552 .
211 44552
214 44552
24 CFR’
888 44706
Proposed Rules:
570, 44780 -
26 CFR
Proposed Rules: .
1 (2 documents).......cceueee. 44553
25 44553
33 CFR
127. 44491
165 (2 documents).......... 44491,
44492
36 CFR
7 44492

Proposed Rules:

223 44555
40 CER .
52 (5 documents)............ 44494,
. 44496-44499
65 (2.documents)............ 44499,
i 44500
4014 44501

Proposed Rules:

, 52 (3 documents)............ 44555,
44556, 44564
65 44572
43 CFR
Public Land Orders:
5673 : 44503
Proposed Rules: -
4100 44702
44 CFR
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Federal Register
Vol. 44, No. 147

Monday. July 30, 1973

This section of the FEDERAL REGISTER
contains regufatory documents having
general apphcability and legal effect, most
of which are keyed to and codiied in
the Code of Federal Regulations, which is
published under 50 titles pwrsuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the

first FEDERAL REGISTER issue of each

month.

-

DEPARTMENT OF AGRICULTURE
Soil Conservation Service
7 CFR Part 650

Compliance With NEPA; Related
Environmental Concerns

AGENCY: US. Department of Agriculture,
Soil Conservation Service (SCS}.

ACTION: Final rule.

SUMMARY: This rule prescribes the
policy and general guidelines for SCS
implementation of Executive Order
11988, Floodplain Management, dated
May 24, 1977, in Federal assistance
programs administered by SCS. It
describes the policy and general
constraints placed on SCS personnel
relating ta flood-plain management in
assistance programs administered by
SCS. This rule is in accordance with the
U.S. Department of Agriculture
Secretary's Memarandum No. 1827,
Revised, Supplement No. 1,
Implementation of Executive Orders

- 11988, Floodplain Management, and
11990, Protection of Wetlands.
EFFECTIVE DATE: July 30,1979. -

FOR FURTHER INFORMATION CONTACT:
Gary A. Margheim, Acting Director,
Environmental Services Division, Soil
Conservation Service, U.S. Department
of Agriculture, P.O. Box 2880,
‘Washington, DC 20013, telephone 202-
447-3839.
SUPPLEMENTARY INFORMATION: On ]une
2,"1978, SCS published inr the Federal
Register (43 FR 24223 its proposed
policy and general guidelines for
implementation of Executive Order
11988, Floodplain Management, Title 7,
Chapter VI, Part 650, Subpart B, Related
Environmental Concerns, § 650.25,
Floodplain Management.

Writterr comments were received from
four Federal agencies and three

environmental organizations. The
comments were given full consideration
in developing the final rules. The full
text of all comments on the proposed
rules is available for public inspection in
Room 6105, South Agriculture Building,
U.S. Department of Agriculture, 14th and
Independence Avenue, SW.,
Washington, D.C.

SCS has prepared these rules in
consultation with the Water Resources
Council (WRC], the Department of
Housing and Urban Development’s

*  Federal Insurance Administration (FIA),

and the Council on Environmental
Quality (CEQ], in. accordance with
Section 2(d} of Executive Order 11988.

Most suggestions for clarification and
editing were accepted. The more
substantive comments and their
consideration are summarized as
follows:

Comment 1: Several agencies
expressed concern that the proposed
SCS rules do not take advantage of
SCS's unique experience in flood-plain
management. They had hoped that
SCS's rules might be a point of reference
or model for agencies with less .
experience in this area. In addition, the
commenting agencies indicated that the
proposed rules do not adequately and
specifically tailor the Order ta SCS5's
Federal assistance programs, nor do
they clarify how the Order applies to the
full range of SCS-assisted actions.
Concern was expressed that the
proposed rules do not adequately
address the Order’s requirements for
actions involving Federal technical
assistance programs.

Response: Because of the unique
nature of SCS’s programs, we da nat
believe that our rules would serve as an
appropriate model for use by other
agencies; but because of the unique
nature of SCS assistance, we do believe
that other agencies might benefit from
our experience in encouraging flood-
plain management.

SCS has had a long and unique
experience in flood-plain management
in a wide array of Federal assistance
programs. In 1970, SCS initiated a
program in cooperation with the
responsible State agency to carry out
requested technical flood hazard studies
for local governments. SCS provides
followup assistance to help-the local
government incorporate the technical
findings into their flood-plain

regulations. SCS also carries out flood
insurance studies forFIA o a
reimbursable basis. Providing floed
hazard data and interpretations for
flood-plain management in flogd-prone
areas are continuing parts of
environmental evaluation in SCS’s
project programs.

The unique nature of SCS’s assistance
is that the programs are entirely
voluntary and involve primarily
nonfederal land. SCS has no authority to
regulate land use. It cannot require a
land user to use his or herland ina
particular manner or refrain from
converting it to other uses, including
development, ar to restore or preserve
natural values served by the flood plain.
SCS exercises leadership in achieving
sound flood-plain management by
advising, counseling, and encouraging
land users to voluntarily install needed
conservation practices and use their
land, including fload plains, wisely. SCS
has heen successful in carrying out its
assistance programs for more than 40
years. .

SCS believes that the proposed rules
adequately tailor the requirements af the
Order to its various programs by
generally describing how the Order will
be implemented in SCS's nonproject
programs and how environmental
evaluation in project programs
integrates flood-plain management
considerations into SCS's National
Environmental Policy Act (NEPA})
process. These rules have been added to
SCS's NEPA rules by adopting a new
seclion under Part 650, Subpart B,
“Related Environmental Concerns.” The
more specific details of SCS’s
procedures for integrating flood-plain
management into the NEPA process are
being incorporated in SCS handbooks,
manuals, and other internal memoranda.
These rules are designed to apply to the
full range of actions in the programs
administered by this agency.

Because all programs administered by
SCS are Federal assistance programs,
the rules are specifically designed to
address the Order’s requirements for
these types of programs that involve
local sponsoring organizations or
applicants (land users). Every type of
direct or indirect action by SCS requires
interaction with lacal, State, or Federal
agencies and interdisciplinary planming,
This planning assistance is provided
only as requested. The environmentat
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evaluation is an inseparable part of the
planning process (§ 650.3(a) of this Part).
The environmental evaluation may be

individual land user solve a land or

* water resource problem. On the other
hand, the environmental evaluation may
be extensive, complex, and time
consuming when an interdisciplinary
planning staff helps a local sponsoring
organization develop a coordinated
watershed plan. The scope of the
environmental evaluation and its
documentation is in proportion to the
scope of the task. Where flood plains
will be affected by SCS-assisted actions,
flood-plain management is considered in
the evaluation, as are other significant
environmental resources and values.

. concern that'SCS's proposed rules rely
too heavily on SCS’s existing NEPA '
process. They state that the Order

_ imposes five specific and unique
substantive procedural differences
between NEPA and the Order. .

(1) Agency procedures. They state
that the Order requires specification of
substantive procedures to avoid adverse
effects and to support flood-plain-
development, but most agency
procedures generally focus only on the
preparation of environmental impact
statements; ’

(2) Mitigation. They state the NEPA'
process requires avoidance’and "
reduction of environmental damage in
general terms, but the Order establishes
specific standards to achieve such goals;

(3) Alternatives. They state that NEPA

-that are environmentally sound. The

Order requires the identification
specifically to avoid incompatible
development and to restore and
preserve the natural and beneficial
values served by flood plains;

{4) Scope. They state that the NEPA
scope is very-broad but that EIS’s are
" required only for major Federal actions.
However, the Order applies to all
actions having adverse effects on or that
directly or indirectly sipport
development of the flood plain; -

(5) Public notice. They state that
NEPA's final EIS is a predecision
document. The Order’s public notice is a
post decision document. :

Response: We do not agree that there
are procedural differences in

will use the NEPA process {i.e..
environmental evaluation and an EIS
where needed) for integrating flood- .
plain management into all stages of -
agency planning and decisionmaking, _
There is no reason why the
requirements and responsibilities that

need to be specified in flood-plain
procedures cannot be explicity linked to
and carried out through the NEPA

quite short if an SCS technician helps an  process. SCS rules, procedures,
handbooks, manuals, and other internal
memoranda are being modified to
address NEPA and flood-plain
management in all programs and do not
focus only on EIS's.

Comment 3: The concern was
expressed that SCS’s proposed rules do
not provide an explicit decisionmaking
process on which to base the
development of more.detailed
handbooks and internal documents for
cairying out SCS-assisted actions.

Response:We agree with this
comment. The final rules have been
modified to provide a more explicit
Comment 2: Three agencies expressed  policy statement on the decisionmaking

process. This policy is the basis for the '

development of SCS handbooks,
manuals, and internal memoranda.

Although the recommended

decisionmaking process is not

duplicated in SCS's flood-plain
management rule, decisionmaking with

SCS assistance begins at the earliest

contact with a land user and continues

throughout the planning process.
It should be emphasized that the )
eight-step decisionmaking process in the
* 'WRC Guidelines, the six NEPA policy
statements, and the six steps in the

WRC's Principles and Standards are all

encompassed in SCS guidelines for

decisionmaking but are not specifically

repeated in this rule, because the

procedures as written encompass all the
. concerns in a single uniform approach
requires the development of alternatives - for the agency. )

Comment 4: Several comments -
questioned SCS's proposed rule as it
relates to Federal land under SCS

Response: Because SCS owns or

_controls only some 30 relatively small
properties and the vast majority of SCS-
assistance is provided to users of
nonfederal land, SCS flood-plain

« management rules concerning such
Federal lands are brief. The properties -
owned or controlled by SCS are not
used by the public. -
. Comment5: Several comments
questioned the exclusion of certain
nonproject SCS assistance from the
public notice requirement (Section
2(a)(2)(ii) of the Order.

Response: Section 650.25(a)(1)

implementing NEPA and the Order. SCS  been reworded to emphasize the nature

. of the technical and financial assistance
programs SCS administers. Because SCS
receives an extremely large number of’
requests from land users for nonproject
assistance and because of the policy
restrictions on'SCS personnel where
flood-plain management is concerned,

the SCS Administrator has determined
that public notice before every such
action is not feasible. SCS assistance to
land users in nonproject actions is

‘ normally through cooperative

agreements with local conservation
districts. Conservation districts have
long-range plans and goals that are
periodically updated in consultation
with the public. Therefore, flood-plain
management is an integral part of the
conservation program for the district
and provides for public participation in
actions involving agricultural land use
and development in flood plains.

It has been determined by Victor H,
Barry, Jr., Deputy Administrator for
Programs, SCS, that the following rules
will bring Soil Conservation Service-
assisted programs into full compliance
with Executive Order 11988, Floodplain
Management. Therefore, an impact
analysis in accordance with Executive
Order (EO) 12044 and U.S. Department
of Agriculture Secretary’s Memorandum
1955, is not necessary. Subsequent
program decisions affected by these
rules will be subject to EO 12044 and
Secretary’s Memorandum 1955,

{7 CFR 2.62; Executive Order 11988.)
Dated: July 18, 1979,
R. M. Davis,

- Administrator, Soil Conservation Service,

A new Section 650.25 is added to
Subpart B, “Related Environmental
Concerns” as follows:

§650.25 Flood-plain management.

Through proper planning, flood plains
can be managed to reduce the thredt to
human life, health, and property in ways
that are environmentally sensitive. Most
flood plains are valuable for maintaining
agricultural and forest products for food
and fiber, fish and wildlife habitat,
temporary floodwater storage, park and
recreation areas, and for maintaining
and improving environmental values.
SCS technical and financial assistance
is provided to land users primarily on
nonfederal land through local
conservation districts and other State
and local agencies, Through its
programs, SCS encourages sound flood-
plain management decisions by land
users.

(a) Policy. (1) General. SCS provides
lgadership and takes action, where
practicable, to conserve, preserve, and
restore existing natural and beneficial
values in base (100-year) flood plains as
part of technical and financial
assistance in the programs it
administers. In addition, 500-year flood
plains are taken into account where
there are *‘critical actions” such as
schools, hospitals, nursing homes,
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utilities, and facilities producing or
-storing volatile, toxic, or water-reactive
materials.

(2) Technical assistance. SCS:
provides leadership, through
consultation and advice to conservation
districts and land users, in the wise use,
conservation, and preservation of all
land, including flgod plains. Handbooks,

- manuals, and internal memoranda set
forth specific planning criteria for
addressing flood-plain management in
SCS-assisted programs. The general
procedures and guidelines in. this part
comply with Executive Order (E.O.)
11988, Floadplain Management, dated
May 24, 1977, and are consistent with
the Water Resaurces Council’s Unified

-National Program for Floodplain
Management.

(3) Compatible land uses. The SCS
Administrator has determined that
providing technical and financial
assistance for the following land uses is
compatible with E.O. 11988:

(i) Agricultural flood plains that have
been used for producing food, feed,
forage, fiber, or oilseed for at Ieast 3 of
the 5 years before the request for

- assistance; and

(ii) Agricultural production in
accordance with official State aor
designated area water-quality plans.

(4) Nonproject technical and financial
assistance programs. The SCS
Administrator has determined that SCS
may not provide technical and financial
assistance to land users if the results of
such assisted actions are likely to have
significant adverse effects on existing -
natural and beneficial values in the base
flood plain and if SCS determines that
there are practicable alternatives
outside the base flood plain. SCS will .
make a case-by-case decision on
whether to limit assistance whenever a
land user proposes converting existing
agricultural land to a significantly more
intensive agricultural use that could
have significant adverse effects on the
natural and beneficial values orincrease
flood risk in the base flood plain. SCS
will carefully evaluate the potential
extent of the adverse effects and any
increased flood risk.

{5) Project technical and financial
assistance programs. In planning and
installing land and water resource
conservation projects, SCS will avoid to
the extent possible the long and shart-
term adverse effects of the occupancy
and modification of base flood plains. In
addition, SCS.also will avoid direct or

_indirect support of development in the
base flood plain wherever there is a
practicable alternative. As such, the
environmental evaluation required for
each project actionr (§ 650.5 of this part)

will include alternatives to avoid
adverse effects and incompatible
development in base flood plains. Public
participation in planning is described in
§ 650.6 of this part and will comply with
Section 2(a)(4) of E0.11988. Flood-plain
management requires the integration of
these concerns into SCS's National
Environmental Policy Act (NEPA)
process for project assistance programs
as described in Section 650 of this part.

{6) Real property and facilities under
SCS ownership or contral. SCS awns or
controls about 30 properties that are
used primarily for the evalvation and
development of plant materials for
erosion control and fish and wildlife
habitat plantings (7 CFR 613, Plant
Materials Centers, 16 U.S.C. 590 a-e, f,
and 7 U.S.C. 1010-1011). If SCS real
properties or facilities are located in the
base flood plain, SCS will require an
environmental evaluation when new
structures and facilities or major
modifications are proposed. If it is
determined that the only practicable
alternative for siting the proposed action
may adversely affect the base flaod
plain, SCS will design or modify its
action to minimize potential harm to or
within the flood plain and will prepare
and circulate a notice explaining why
the action is propaosed to be located in
the base flood plain. Department of
Housing and Urban Development (HUD)
flood insurance maps, other available
maps, information, or an onsite analysis
will be used to determine whether the
proposed SCS action is in the base flood
plain. Public participation in the action
will be the same as described in § 650.6
of this part.

(b) Responsibility. SCS provides

" technical and financial assistance to

land users primarily through
conservation districts, special purpose
districts, and other State or local
subdivisions of State government.
Acceptance of this assistanceis
voluntary on the part of the land user.
SCS does not have authority to make
land use decisions on nonfederal land.
SCS provides the land user with
technical flood hazard data and

> information on flood-plain natural

values. SCS informs the land user how
alternative land use decisions may
affect the aquatic and terrestial -
ecosystems, human safety, property, and
public welfare. Alternatives to flood-
plain occupancy, modification, and
development are discussed onsite with
the land user by SCS. :

(1) SCS National Office. (§ 600.2 of
this part). The SCS Administrator, state
conservationist, and district :
conservationist are the responsible
Federal officials in SCS for

implementing the policies expressed in
these rules. Any deviation from these
rules must be approved by the
Administrator. The Deputy
Administrator for Programs has
authority to oversee the application of
policy in SCS programs. Oversight
assistance to state conservationists for
flood-plain management will be
provided by the SCS technical service
centers (§ 600.3 of this part}.

(2) SCS state offices. (§ 600.4 of this
part). Each state conservationist is the
responsible Federal official in all SCS-
assisted programs administered within
the State. He or she is also respensible
for administering the plant materials
centers within the State. The state
conservationist will assign a staff
person who has basic knowledge of
landforms, soils, water, and related
plant and animal ecosystems to pravide
technical oversight to ensure that
assistance to land users and praject
sponsors on the wise use, conservation,
and preservation of flood plains is
compatible with national policy. For
SCS-assisted project actions, the staff
person assigned by the state
conservationist will consult with the
local jurisdictions, sponsoringlacal
organizations, and land users, on the
basis of an environmentat evaluation, to
determine what constitutes significant
adverse effects or incompatible
development in the base flaod plain. The
state conservationist is ta prepare and
circulate a written notice for SCS-
assisted actions for which the only
practicable alternative requires siting in
a base flood plain and may result in
adverse effects or incompatible
development. The SCS NEPA process
will be used to integrate fload-plain
management into project planning and
consultations on land use decisions by
land users and project sponsors.

(3) SCS field offices. The district
conservationist (§ 600.6 of this part} is
delegated the responsibility for
providing technical assistance and
approving financial assistance to land
users in nonproject actions, where
applicable, and for deciding what
constitutes an adverse effect or
incompatible development of a base
flood plain. This assistance wilt be
based on official SCS policy, rules,
guidelines, and pracedures in SCS
handhbooks, manuals, memoranda, etc.
For SCS-assisted nonproject actions, the
district conservationist, on the basis of
the environmental evaluation, will
advise recipients of technical and
financial assistance about what
constitutes a significant adverse effect
or incompatible development in the base
flocd plain.
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(c) Coordination and implementation.
All planning by SCS staffsis "~
mterdlsmplmary and encompasses the
six NEPA policy statements, the WRC
Principles and Standards, and an =~
equivalent of the eight-step
decisionmaking process in the WRC's
February 1978 Floodplaini Management
Guidelines. SCS internal handbooks, -
manuals, and memoranda provide .
detailed information and guidance for
SCS planning and envu'onmental .
evaluation, .

(1) Steps for nonpro;ect techmcal and
financial assistance programs. (i) SCS
assistance programs are voluntary and
are carried out through local- -
conservation districts (State entltles)
primarily on nonfederal, pmvately
owned lands. :

(ii) After the land user decides the -
type, extent, and location of the
intended action for which assistance is

* sought, the district conservationist will
determine if the intended action is in the
base flood plain by using HUD flood =
insurance maps, and other available
maps and information or by making an |
onsite determination of the approximate
level of the 100-year flood if maps or
other usable information are lacking.

(iii) If the district conservationist
determines that the land user’s proposed
location is outside the base flood plain,-
and would not cause potential harm -
within the base flood plain, SCS will -
continue to provide assmtance. as
needed.

(iv) If the district conservationist
determines that the land user’s proposed
action is within the base flood plain and
would likely result in adverse effects, .
incompatible de\lelopment, oran-
increased flood hazard, it is the
responsibility of the district
conservationist to determine and point
out to the land user alternative methods
of achieving the objective, as well as
alternative locations outside the base
flood plain. If the alternative locations
are determined to be impractical, the
district conservationist will decide
whether to continue providing
assistance, If the decision is to terminate
assistance for the proposed action, the
land user and the local conservation -
district, if one exists, will be notified in
writing about the decision. -

{v) If the district conservationist
decides to continue providing technical
and financial assistance for a proposed
action in the base flood plain, which is
the only practicable alternative, SCS
may require that the proposed action be
designed or modified so as to minimize
potential harm to or within the flood
plain. The district conservationist will
prepare ‘and circulate locally a written

notice explaining why the action is
proposed to be located in the base flood
plain. -

{2) Steps for project assistance -
programs. (i) SCS project agsistance to
local sponsoring organizations
(conservation districts and other legal
entities of State government) and land
users is carried out primarily on '
nonfederal land in response to requests
for assistance. SCS helps the local
sponsoring organizations prepare a plan

- for implementing the needed resource -

measures,

(ii) SCS uses an interdisciplinary
environmental evaluation (8 650.6 of tlus
part) as a basis for providing
recommendations and alternatives to-
project sponsors. Flood-plain -
management is an integral part of every
SCS environmental evaluation. SCS ~
delineates the base flood plain by using
detailed HUD flood insurance maps and
other available data, as appropriate, and
provides recommendations to sponsors
on alternatives to avoid adverse effects

‘and incompatible development in base

flood plains. SCS will develop, as
needed,-detailed 100-year and 500-year
flood-plain maps where there are none. -

(iii) SCS’s NEPA process {Part 650 of .

this chapter) is used to integrate the =
spirit and intent of E.O. 11988 Sections
2(a) and 2(c) into agency planning and
recommendations for land and water
use decisions by local sponsoring

. organizations and land users.

(iv) SCS will terminate assistance to a

“ local sponsoring organization in project

programs if it becomes apparent that
decisions by land users and local -
jurisdictions concerning flood-plain
management would likely result in
adverse effects or incompatible
development and the environmental -
evaluation reveals that theré are
practicable alternatives to the proposed
project that would not cause adverse

. effects on the base flood plain.
(v) In carrying out the planning and - .

installation of land and water resource
conservation projects, SCS will avoid, to
the extent possible, the long-term and

. short-term adverse effects associated

with the occupancy and modification of
base flood plains. In addition, SCS will
also avoid direc_t or indirect support of
development in the base flood plain
wherever there is a practicable’

. alternative. Where appropriate, SCS will

réquire-design modifications to minimize
harm to or within the base flood plain. .
"SCS will provide appropriate pubhc ‘
notice and public parhcxpatlon in the
continuing planning process in
accordance with SCS NEPA process.

_ {vi) SCS may require the local
government to adopt and enforce

appropriate flood plain regulations as a
condition to receiving project financial
assistance.

(3) Actions on property and facilities
under SCS ownership or control. For
real property and facilities owned by or
under fhe control of SCS, the following
actions will be taken:

(i) Locate new structures, facilities,
etc;, outside the base flood plain if there
isa practicable alternate site,

(ii) Require public participation in

. decisions to construct structures,

facilities, etc,, in flood plains that might

- result in adverse ‘effects and

incompatible development in such areas
if no practicable alternatives exist.

{iii) New construction or rehabilitation
will be in accordance with the standards
and criteria of the National Flood
Insurance Program and will include
floodproofing and other flood protection
measures ag appropriate, .

{FR Doc. 79-25910 Filed 7-27-79; 8:45 am)
BILLING CODE 3410-16-8

7 CFR Part 650

Support Activities; Compliance With
NEPA

AGENCY: U.S, Department of Agriculture,
Soil Conservation Service (SCS).

ACTION: Final rule.

SUMMARY: These rules codify SCS policy
for compliance with Executive Order
11990, Protection of Wetlands, in SCS-
assisted programs. They describe the
policy and general constraints on SCS
personnel relatmg to the protection of

" wetlands in assistance programs

administered by SCS. These rules are in
accordance with the U.S. Department of
Agriculture Secretary’s Memorandum
No. 1827, Revised, Supplement No. 1,
Implementation of Executive Orders
11988, Floodplain Management, and
11990, Protéction of Wetlands.

EFFECTIVE DATE: July 30, 1979,

FOR FURTHER INFORMATION CONTACT:
Gary Margheim, Acting Director,
Environmental Services Division, Soil
Conservation Service, U.S, Department
of Agriculture, P.O. Box 2890,
Washington, DC 20013, telephone 202~
447-3839.

SUPPLEMENTARY INFORMATION: On May
24,1977, the President issued a
comprehensive environmental message
that included Executive Order {E.O.)
11990.

On June 30, 1978, SCS published in the
Federal Register the proposed rules and
general guidelines for implementation of
E.O. 11990, Protection of Wetlands, Title
7, Chapter VI Part 650, Subpart B,
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Related Environmental Concerns,
§ 650.26, Protection of Wetlands.

Written comments were received from
two Federal agencies, four State
agencies or institutions, two private
organizations, and one representative to
a State legislature. The comments were
given full consideration in developing
the final rules. The full text of all
comments received on the proposed
rules is-available for public inspection in
"Room’6105, South Agriculture Building,
U.S. Department of Agriculture, 14th and
Independence Avenue, SW,
‘Washington, D.C.

The following is a summary of
substantive comments received and
their consideration:

Comment 1: Several comments
suggested editorial changes to
§ 650.26(a), Scope. Others suggested
removing this section, changing it to a
preamble, or making it a more accurate
assessment or wetland values. One
person expressed the view that the
section overly favored wetland
protection, but another suggested that it
strongly endorsed wetland drainage.
One comment also suggested that
definitions be added to the proposed
rules.

Response: SCS agrees that § 650.26(a)
“Scope,” is a discussion of wetlands and
their values. It is intended to present a
range of values and concerns about
wetlands that are affected by SCS-
assisted programs. The title of

"§ 650.26(a) has been changed to
“Background.” '

The intent of this section is not to
make judgments but only to identify
factors to be considered in
decisionmaking. Editorial changes have
been made for clarity throughout the
rules. New construction and wetlands
are defined in E.O. 11990. The words
“substantially irrevocable” in
§ 650.26(b) Applicability, have been
deleted and replaced with *wetlands
previously converted to other uses.” In
§ 650.21(c)(2)(v) the phrase *“that are not
irrevocably committed to other uses”
was deleted. In § 650.26(c)(2)(ii) the
phrase “in nonproject type areas” was
changed to “nonproject assistance

"(assistance to individuals)".

Comment 2: One comment was
received to the effect that the wetland
management policies in the proposed
rules were inconsistent with the
requirements for protection of wetlands
in the Executive Order.

Response: SCS believes that
management of wetlands is consistent
with Executive Order 11990. Wetlands
management is designed to minimize the
destruction, loss, or degradation of
wetlands and assist in preservation and

enhancement of their natural and
beneficial values as stated in the
Executive Order.

Comment 3: Several comments
suggested that SCS is severely limiting
its technical assistance because of the
proposed rules and expressed a desire
for them to be more flexible. They
objected to limitations of Federal
assistance in Minnesota, South Dakota,
and North Dakota. The comments
suggested that these States are being
discriminated against in application of
Federal assistance and stated that
Federal assistance without limitations is
available in other States and, therefore,
should be available in Minnesota, North
Dakota, and South Dakota,

Response: SCS does not believe the
Executive Order permits such flexibility.
It directs SCS to take positive action to
promote protection of wetlands. Pub. L.
87-732 constrains Federal assistance
with drainage in the States of North
Dakota, South Dakota, and Minnesota.
SCS rules must conform to the mandates
of this law. The proposes rules treat
assistance in these States, as in other
States, with the exception of the
constraints mandated by The Soil
Conservation and Domestic Allotment
Act, Pub. L. 87-732, 16, U.S.C. 590, p 1,
October 2, 1962.

Comment ¢: One comment requested
that SCS prepare a regulatory analysis
so that people could consider effects of
the proposed rules and aliernative
approaches early in the decisionmaking
process.

Response: In accordance with the
criteria established by USDA for
compliance with E.O. 12044, it has been
determined that a regulatory impact
analysis is not necessary for these rules.
This was stated in the Supplementary
Information section of the proposed
rules published in the Federal Register
on June 30, 1978.

Comment 5: Another comment
questioned whether the procedures for
consideration of alternatives provided
by § 650.26(c)(1) were suificiently broad
or rigorous to implement Executive
Order 11990(2)(a)(2).

Response: Section 650.26(c)(1)
incorporates the planning criteria set
forth by Section 5 of E.O. 11890 into the
comprehensive environmental
assessment procedures used by SCS
pursuant to 7 CFR Part 850. SCS believes
that this incorporation will ensure
implementation of the Executive Order's
policies through a unified planning
process.

Comment 6: Another comment
challenged the statement in
§ 650.26(c)(2)(ii) that assistance should
not be provided for altering wetlands to

enable them to be used for agriculture or
other uses, because it implied that
activities such as drainage might be
approved if conversion to other uses
were not the objective. It was requested
that the phrase be deleted so that it
would not be misconstrued.

Response: This section has been
reworded for clarity. If wetlands are not
to be drained or otherwise modified,
they will continue to function as
wellands. The purpose of the phrase is
to indicate that technical assistance to
land users is given for the purpose of
managing wetlands.

Comment 7: Three comments objected
to SCS providing technical assistance
that would alter wetlands types 1 and 2.
Those comments indicated that SCS had
violated the Order by establishing
certain exceptions to the Order.

Response: For clarity, a reference to
the SCS environmental evaluation has
been added to § 650.25(c){2)(i) to
emphasize that assistance will be
provided only in accordance with the
Executive Order. Executive Order 11990
(Section 2(a)) requires that each agency,
to the extent permitted by law, shall
avoid undertaking or providing
assistance for new construction located
in wetlands unless the head of the
agency finds (1) that there is no
practicable alternative to such
construction and (2) that the proposed
action includes all practicable measures
to minimize harm to wetlands that may
result from such use. In making this
finding, the head of the agency may take
into account economic, environmental,
and other pertinent factors. Section 5 of
the Executive Order specifies the factors
to be considered. The SCS
environmental evaluation provides for
consideration of these factors. Wetlands
types 1 and 2, as defined in “Wetlands
of the United States,” USDI, Fish and
Wildlife Service Circular-39, 1956, have
a high economic and social potential for
farmland as well as high value to
wildlife. SCS took this into
consideration in preparing
§ 850.26(c)(2)(iii).

Comment 8: Two comments suggested
that the exceptions in § 650.26(c)(3)
constitute a blanket exception in
violation of the Executive Order.

Response: SCS does not agree. This
section delineates the limited area for
corisideration of exceptions, which is in
connection with water quality control
and water conservation. The criteria for
such exceptions are taken from the
Executive Order. SCS believes that its
environmental evaluation process
referred to in § 650.26(c)(1) includes the
specific criteria needed to guide the
granting of exceptions. The purpose of
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§ 650.26(c)(3) is to alert the public that
some wetlands may be lost by installing
salinity control and water conservation
measures and that exceptions to the
procedures may be granted as specified
in the Executive Order.

Comment 9: A comment was made gn
§ 650.26(c)(4) to the effect that the
proposed rule was in error in citing 7
CFR 850.6 as the source of review
procedures; the correct section was
cited as 7 CFR 650.7, “Public
involvement and coordination.” The
comment went on to say that the section
was in many ways inadequate with
respect to provision for public
involvement.

Response: The citationinthe
comment is incorrect because the. '
August 8, 1978, revision of CFR Part 650,
Subpart A, entitled Compliance With
NEPA, Js section 7 CFR 650.6, “Public
Involvement During Environmental
Assessment.” .

SCS's Guide for Environmental .
Assessment, program handbooks and
manuals, and internal memoranda
clearly direct SCS planners to involve
the public in its project planning and

decisionmaking. SCS believes that lhese"

guidelines, together with the previously
cited codified rules, 7 CFR 650.6 provide
adequate compliance with Section 2(b)
of the Order.

Comment 10: Two comments
requested that mitigation, as mentioned’
in § 650.26{c)(2)(iv), not be considered a
reasonable substitute for unavoidable
wetland alteration and that decisions
should be coordinated with the U.S. Fish
and Wildlife Service and the State in
which the action is to occur.

Response: Section 650.26(c})(2)(iii)
refers to unavoidable losses caused by
construction primarily for purposes
other than the drainage of wetlands. In
granting the exceptions in (c}(2), the -
state conservationist will contact the
State fish and wildlife agency as well as
the U.S. Fish and Wildlife Service. The
SCS environmental evaluation process
provides for this.

Comment 11: One comment expressed
the view that present policies ignore the
effect of wetlands types 1, 2, and 3 on
adjacent agricultural lands. The
comment said that, in one county in a
particular State, about 10 percent of the
agricultural land had become partially
nonproductive because of the high lime
content of the soil around and between
wetlands. The comment suggested that
the only practical solution is
“elimination of the cause—remove
wetlands.”

Response: This high-lime content is a
natural soil condition often associated
with wetland areas having a source of

calcium carbonate. The drainage of
adjacent wetland areas would not
reduce the lime content. Even.if it
would, the Executive Order directs
agencies to protect wetlands, and-these
" rules are written to provide that ,
protection. ’ .

Comment 12: One comment requsted
that an environmental impact statement
(EIS) as required by the National . |
Environmental Policy Act be prepared
before any decision is made on the
proposed rules and procedures to
implement E.O. 11990.

Response: SCS believes that the
procedures set forth in the proposed
rules are not a major Federal action.
They are elements of a decisionmaking
process that incorporates specific
environmental concerns into overall
interdisciplinary planning. Therefore, it
has been determined that an EIS is not
necessary. . ,

Comment 13: One comment objected
to exclusion from these rules of all”’
projects where SCS commitments were’
made before May 5, 1975 (§ 650.26(b)(2))-

Response: SCS agrees with this
comment. The rules have been modified
to include applicable dates as specified
in the Executive Order. :

It has been determined by Victor H.
Barry, Jr., Deputy Administrator for -
Programs, SCS, that the following rules

~will bring Soil Conservation Service-
assisted programs into full compliance
with Executive Order 11990, Protection
of Wetlands. Therefore, an impact
analysis in acgordance with Executive

. Order (E.O.) 12044 and U.S. Department

of Agriculture Secretary’s Memorandum
1955, is not necessary. Subsequent
program decisions affected by these
rules will be subject to E.O. 12044 and
Secretary’s Memorandum 1955.
(7 CFR 2.62; Executive Order 11990.)

Dated: July 18, 1979.
R. M. Davis,
Administrator, Soil Consez:vatiqn Service.

A new § 650.26 is added to Subpart B,
Related Environmental Concerns, as’
follows: -

_ §650.26 Protection of wetlands.’

(4) Background. (1) Because of the
fragile nature of wetlands, human
dctivity can and ofter does inflict lasting
change on them, sometimes seriously
altering their natural functions. Millions
of acres of the Nation's original
wetlands have been impaired or
converted to other uses. Extraordinary
care and effort are required to protect
the remaining aquatic ecosystems.

(2) Wetlands moderate extremes in
waterflow and have value as natural
flood-control mechanisms. They aid in

S

.. water purification by trapping, filtering,

and storing sediment and other
pollutants and by recycling nutrients.
Many serve as ground-water recharge
areas. All function as nursery areas for
numerous aquatic animal species and
are critical habitat for a wide variety of
plant and animal species. Wetlands
produce economically important crops
of fur, fish, wildlife, timber, wild rice,
wild hay, wild cranberries, and other
products. Many wetlands produce
révenues through fees for hunting,
fishing, and trapping privileges.

(8) The plants that grow in tidal
marshes and estuaries produce the
nutrients required to sustain high yields
of aquatic life. Tidal and wind currents
redistribute the nutrients and sediments
throughout the aquatic areas, thereby
helping to maintain the habitat for all
creatures using these areas. Tidal

. marshes and estuaries are a primary

base for many commercial and sport
fisheries, Many saltwater finfish and
shellfish spend some phase of their livas’
in such areas. )

{4) Wetlands support adjacent or
downstream aquatic ecosystems.
Bordering marshes, for example, provide
the spawning areas required by northern
pike to maintain their populations in
associated streams, rivers, lakes, and
reservoirs.

(5) Various kinds and degrees of
management may be required to ensure
desired stages of productivity of existing
wetlands. Management involves
manipulation of plant species and
densities through measures such as
water depth control, burning, grazing,
and mowing, Offsite measures often are
essential to control wind and water
erosion, to minimize sedimentation, to
maintain optimum salinity, and to divert
pollutants. .

{6) Many wetlands have a potential
for conversion to cropland for the
production of food and fiber. It is
important to balance the Nation's need
for productive farmlands with long-term
needs for protection of environmental
resources for the enjoyment and well-
being of future generations. The
resource inventory, interpretation, and
planning assistance provided by SCS
are of value in achieving this balance.

(b) Applicability. This policy applics
to SCS technical and financial
assistance that will result in new
construction in wetlands types 1 through
20 as described in Circular 39 of the U.S.
Department of the Interior, Fish and
Wildlife Service, published in 1956 and
republished in 1971. These riiles do not
apply to lands artifically diked and
flooded to produce commercial crops of
domestic rice, wild rice, or cranberries,
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or to wetlands previously converted to
other uses. These rules do not apply to
projects or actions now under
construction or to projects for which all
the funds have been appropriated
through fiscal year 1979 or to projects or
programs for which a draft or final
environmental impact statement was
filed before October 1, 1977.

(c) Policy. (1) Environmental
evaluation. SCS uses an environmental
evaluation {§ 650.4 of this part), which is
initiated in the early stages of planning,
to identify the effects of proposed
actions that may occur in wetlands. The
environmental evaluation identifies and
evaluates practicable alternatives to
avoid action that may destroy or
degrade wetlands. The environmental
evaluation also identifies actions that.
may preserve and enhance natural and
beneficial values of wetlands. In
compliance with Section 5 of E.O. 11990,
the following factors are considered in
the environmental evaluation:

(i) Public health, safety, and welfare,
including water supply, quality,
recharge, and discharge; pollution; flood
and storm hazards; and sedimentation
and erosion.

(ii) Maintenance of natural systems,
including conservation and Jong-term
productivity of existing flora and fauna,
species and habitat diversity and
stability, hydrologic utility, fish, wildlife,
timber, and food and fiber resources.

(iii) Other uses of wetlands in the
public interest, including recreation and
scientific and cultural uses.

(2) Compliance with sections 1{a) and
2(a) of E.O. 11990. 1t is the general policy
of SCS to aid in protecting, maintaining,
managing, and restoring wetlands to
ensure the continued realization of their
beneficial values. Within this general
policy and on the basis of an
environmental evaluation, the following
specific policies apply:

(i) All SCS-assisted activities. (A) SCS
may provide technical and financial
assistance to alter wetlands types 1 and
2, including conversion to cropland,
pastureland, or other uses, only under
the following very limited
circumstances. The decision to provide
technical assistance must be based on
an environmental evaluation that
indicates that the land has been
cultivated to produce food, feed, fiber,
and/or oilseed for at least 3 or the 5
years before the request for assistance
and that there is no practicable
alternative. Assistance in Minnesota,
South Dakota, and North Dakota is to be
given in accordance with item (ii)(C).
SCS will encourage the preservation of
wetlands types 1 and 2 that are adjacent
to wetlands types 3 through 20-and are

needed to maintain a balanced aquatic
or semiaquatic ecosystem. If a land user
decides to alter types 1 and 2 or to
convert them to other uses, SCS will
encourage the application of
conservation land treatment measures
needed to reduce erosion and
sedimentation and protect
environmental values. SCS also will
encourage decisions to preserve key

" areas and, where possible, to include

enhancement measures on such areas.

(B) SCS will assist in restoring
damaged wetlands and in establishing
wetland habitat where appropriate.

{C) SCS will encourage land users and
project sponsors to consider and use the
programs of other Federal, State, and
local agencies and private organizations
that may help to preserve wetlands.

(ii) Nonproject assistance (assistance
to individuals). (A) SCS will not provide
technical and financial assistance for
draining or otherwise altering wetlands
types 3 through 20 to convert them to
other uses.

(B) If wetlands types 3 through 20
would be drained or otherwise altered
because of structural measures designed
for other purposes, landowners will be
advised of alternative ways to avoid or
mitigate the incidental loss of these
wetlands. Assistance will be provided
only if one of the alternatives is selected
for installation.

(C) In addition, in the States of
Minnesota, North Dakota, and South
Dakota, SCS will limit technical and
financial assistance for draining or
otherwise altering wellands types 1 and
2 in order to convert them to other uses
in accordance with provisions of Section
16 A of Pub. L. 87-732 as follows:

Soil Conservalionrand Domestic Allotment
Act; Pub. L. 87-732, 16 U.S.C. 590 P-1,
October 2, 1962

Sec. 16A. The Secretary of Agriculture shall
not enter into an agreement in the States of .
North Dakota, South Dakota, and Minnesota
to provde financial or technical assistance for
wetland drainage on a farm under authority
of this Act if the Secretary of the Interior has
made-a finding that wildlife preservation of
such land in its undrained status will
materially contribute to wildlife preservation
and such finding, identifying specifically the
farm and the land on that farm with respect
to which the finding was made, has been filed
with the Secretary of Agriculture within 80
days after the filing of the application for
drainage assistance: Provided, That the
limitation against furnishing such financial
and technical assistance shall terminate (1) at
such time as the Secrelary of the Interior
notifies the Secretary of Agriculture that such
limitations should not be applicable, (2) one
year after the date on which the adverse
finding of the Secretary of the Interior was
filed unless during that time an offer has been
made by the Secretary of the Interiorora

State Government agency to lease ar to
purchase the wetland area from the owner
thereof as a waterfowl resource, or (3) five
years after the date on which such adverse
finding was filed if such an offer to lease or .
to purchase such wetland area has not been
accepted by the owner thereof: Provided
further, That upon any change in the
ownership of the land with respect to which
such adverse finding was filed, the eligibility
of such land for such financial or technical -
assistance shall be redetermined in
accordance with the provisions of this
section.

(iii) Project assistance (watersheds
and RC&D). SCS will not provide
assistance in project actions, such as
watershed projects or Resource
Conservation and Development (RC&D)
areas, that include features designed for
the purpose of draining or otherwise
altering wetlands types 3 through 20 to
convert them to other uses. If these
projects include features for other
purposes that unavoidably result in
losses to types 3 through 20 wetlands,
the loss is to be mitigated by
establishing wetland habitat values in
the same vicinity that are equivalent,
insofar as possible, to the wetland
habitat values lost. Provisions are to be
made for managing these established
wetlands in a way to ensure that the
habitat values provided are equal to
those lost, insofar as possible. Sponsors,
conservation organizations, State fish
and wildlife agencies, or others can
assume these management
responsibilities.

(3) Exceptions. (i) For project
aclivities, the SCS Administraor may
grant exceptions on a case-by-case
basis if necessary to meet identified
irrigation water management, water
quality, and water conservation
objectives.

(ii} For nonproject dctivities, state
conservationists may grant exceptions
on a farm-by-farm basis if irrigation
water management, water quality, and
watler conservation objectives conflict
with wetland protection. SCS will
evaluate economic, environmental, and
other pertinent factors in such propased
actions.

(4) Early public review. SCS will
provide an opportunity for early public
review of any plans or proposals for
new construction in wetlands, as
described in § 650.9(d) of this part.

[FR Dee 73-22918 Filed 7-27-78: 8:43 am]
BILLING CODE 3410-16-M ,
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Agricultural Marketing Service
7 CFR Part 917 ‘

[Pear Regulation 9] -

,

Fresh Pears, Plums, and Peaches
Grown in Califarnia; Grade, Size, and
Container Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

. SUMMARY: This regulation sets minimum
grade, size, and container requirements
for shipments of fresh California
Bartlett, Max-Red Bartlett, and Red
Bartlett varieties of pears. The
regulation takes into consideration the
marketing situation facing the California
pear industry and is needed to provide .
for orderly marketing in the interest of
producers and consumers.

EFFECTIVE DATES: August 1, 1979,
through July 31, 1980. -

FOR FURTHER INFORMATION CONTACT: -
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION: Findings.
On July 9, 1979, notice was published in -
the Federal Register (44 FR 40071) .
inviting written comments on proposed
grade, size, and container requirements
applicable to California Bartlett, Max-
Red Bartlett, and Red Bartlett varieties
of pears during the 1979 season. No such
material was submitted.

This regulation is issued under the

_ marketing agreement, as amended, and
Order No. 917, as amended (7 CFR Part
917), regulating the handling-of fresh
pears, plums, and peaches grown in
California. The agreement and order are
effective under the Agricultural -
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action
is based upon the recommendations and
information submitted by the Pear
Commodity Committee, and upon other
available information.

The regulation is based uponan
appraisal of the current and prospective
market conditions for California pears.
The committee estimates that 3,570 cars
of pears will be available for fresh
shipment during the 1979 season
compared to actual shipment of 2,516
cars last season.

Under the regulation, shipments of
Bartlett, Max-Red Bartlett, and Red
Bartlett varieties of pears must grade at
least U.S. Combination with not less
than 80 percent, by count, of the pears
grading U.S. No. 1 and be of a size not
smaller than the size known -
commercially as size 165. Containers
must be marked with the name of the
variety. Pears when packed in closed
containers must conform to the
requirements of standard pack, except

“such pears may be fairly tightly packed.

Pears when packed in other than closed

. containers must not vary more than %

inch in their transverse diameter for

counts 120 or less, and % inch for counts’

135 to 165, inclusive. Volume fill cartons
(pears not packed in rows and not wrap
packed) must be well filled with pears
uniform in size, packed fairly tight,
include a top pad in each carton, and the
top of the carton must be securely
fastened to the bottom.

The grade and size requirement are
designed to ensure the shipment of
ample supplies of pears of the better
grades and more desirable sizes in the
interest of producers and consumers.
Orderly marketing conditions would be
maintained by preventing the
demoralizing effect on the market
caused by the shipment of lower quality
and smaller-size pears when more than
ample supphes of the more desirable
grades and sizes are available to serve
consumers’ needs. The contairer
requirements are designed to prevent’
deceptive packaging practices and to -
promote buyer confidence.

After consideration of all relevant
matter presented, including the
proposals in the notice and other
available information, it is hereby found
that the following regulation is in
accordance with this marketing
agreement and order and will tend to
effectuate the declared policy of the act.

It is further found that good cause
exists for not postponing the effective
date of this regulatlon until 30 days after
publication in the Federal Register (5

U.S.C. 553) in that (1) shipments of pears .

are currently in progress and this
regulation should be applicable to all
shipments made during the-seasonin
order to effectuate the declared policy of
the act; (2) the regulation is the same as
that specified in the notice to which no
exceptions were filed; (3) the regulatory
provisions are the same as those

_ currently in effect; and (4) compliance

with this regulation will not require any
special preparation on the part of the
persons subject thereto which cannot be-
completed by the effective time hereof.

This final rule has been reviewed
under the USDA criteria established to
implement Executive Order 12044. A
determination has been made that this
action should not be classified
“significant”.-An impact statement has
been prepared and is available from

Malvin E. McGaha, 202-447-5975.
_ §917.451 Pear Regulation 9. ‘

(a) During the period August 1, 1979,
through ]uTy 31,1980, no handler shall

ship:

(1) Bartlett or Max-Red (Max-Red
Bartlett, Red Bartlett) varieties of peurs
which do not grade at least U.S.
Combination with not less than 80
percent, by count, of the pears grading
at Jeast U.S. No. 1;

{2) Any box or container of Bartlet!t or
Max-Red (Max-Red Bartlett, Red
Bartlett) varieties of pears unless such
pears are of a size not smaller than the
size known commercially as size 165;

(3} Any box or container of Bartlett or

1

. Max-Red (Max-Red Bartlett, Red

Bartlett] varieties of pears unless such
box or container is stamped or
otherwise marked, in pldin sight and in
plain letters, on one outsite end with the
name of the variety;

(4) Bartlett or Max-Red (Max-Red
Bartlett, Red Bartlett) varieties of pears,
when packed in closed containers,
unless such box or container conforms
to the requirements of standard pack:
except, that such pears may be fairly
tightly packed;

(5) Bartlett or Max-Red (Max-Red
Bartlett, Red Bartlett) varieties of pears,
when packed in other than a closed
container, unless such pears do not vary
more than % inch in their transverse
diameter for counts 120 or less, and Y4
inch for counts 135 to 165, inclusive:
Provided, That 10 percent of the
containers in any lot may fail to meel
the requirements of this paragraph; and

(6) Any box or container of Bartlett or
Max-Red (Max-Red Bartlett, Red

- Bartlett) varieties of pears in volume fill
- cartons (not packed in rows and not

wrap packed) unless (i) such cartons are
well filled with pears fairly uniform in
size; (ii) such pears are packed fairly
tight; (iii) there is an approved top pad
in each carton that will cover the fruit
with no more than % inch between the
pad and any side or end of the carton;
and (iv) the-top of the carton shall be
securely fadtened to the bottom:
Provided, That 10 percent of the cartons
in any lot may fail to meet the
requirements of this paragraph.

(b} Defirittions. (1) Terms used in the
amended marketing agreement and
order shall, when used herein, have the
same meaning as is given to the
respective term in said amended
marketing agreement and order.

(2) “Size known commercially as size
165" méans a size of pear that will pack
a standard pear box, packed in
accordance with the specifications of
standard pack, with 165 pears and that
one-half of the count size designated,
representative of the size of the pears in

. the box or container, shall weigh at least

22 pounds.
(3) “Stangdard pear box” means the
container £o designated in § 1380.19 of
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the regulations of the California
Department of Food and Agriculture.

(4) “U.S. No. 1", “U.S. Combination™.
and “standard pack” shall have the
same meaning as when used in the U.S.
Standards for Pears (summer and fall} 7
CFR'2851.1260-2851 1280.

{5) “Approved top pad" shall mean a
pad of wood-type excelsior construction.
fairly uniform in thickness, weighing at
least 160 pounds per 1,000 square feet
(e.g.. an 11 inch by 17 inch pad will
weigh at least 21 pounds per 100 pads)
or an equivalent made of material other
than wood excelsior-approved by the
committee. . .
{Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C.
601-674.)

Dated. July 25, 1979, to become effective
August 1, 1979.

William J. Doyle,

Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
{FR Dot 73-23433 Filed 7-27-79: 8:35 am}

BILLING CODE 3410-02-M

i

7 CFR Part 927
[Pear Regutation 18]

Beurre D’Anjou, Beurre Bosc, Winter
Nelis, Doyenne du Comice, Beurre
Easter, and Beurre Clairgeau Varieties
of Pears Grown in Oregon,
Washington, and California

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

sUMMARY: This regulation sets certain
quality requirements for fresh shipment
of Beurre D'Anjou variety of winter
pears shipped from the designated areas
of Oregon and Washington, during the
period August 1 through September 30,
1979. This action is necessary to assure
that pears shipped will be of suitable
quality in the interest of consumers and
producers.
EFFECTIVE DATE: August 1 through
September 30, 1979.
FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 927, as amended (7 CFR Part
910), regulating the handling of Beurre
D'Anjou, Beurre Bosc, Winter Nelis,
Doyenne du Comice, Beurre Easter, and
_Beurre Glairgeau yarieties of pears
grown in Oregon, Washington, and
California. The action is based upon the
recommendations and information

submitted by the Control Commitlee,
and upon other information. It is hereby
found that this action will tend to
effectuate the declared policy of the act.

This action reflects the Department'’s
appraisal of the crop and the need for
regulation based on current and
prospective market conditions. The
committee estimates that about 6.3
million boxes of Beurre D’Anjou pears
will be produced this year as compared
with 6:7 million in 1978. The quality
regulation, hereinafter provided, is
designed to prevent the handling of any
Beurre D'Anjou pears of lower quality
than specified so as 1o provide
satisfactory quality fruit in the interest
of producers and consumers consistent
with the declared policy of the act.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
{5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been

* apprised of such provjsions and the

effective time.

Further, the emergency nature of this
regulation warrants publication without
opportunity for further public comment,
in accord with emergency procedures in
Execulive Order 12044. The regulation
has not been classified significant under
USDA criteria for implementing the
Executive Order. An impact analysis is
available form Malvin E. McGaha., 202-
447-5975.

§927.318 Pear Regulation 18.

During the period August 1 through
September 30, 1979, no handler shall
ship any Beurre D'Anjou variety of
pears from the Medford, Hood River-
White Salmon-Underwood, Wenatchee.
and Yakima Districts unless such pears
have an appropriate certification by the
Federal-State Inspection Service, issued
prior to shipment, showing that the core
temperature of such pears has been
lowered to 35 degrees Fahrenheit or less.
and any such pears for domestic
shipment shall have an gverage pressure
test of 14 pounds or less.

(Secs. 1-19, 48 Stat. 31, as amended: 7 US.C
601-6743

Dated: July 25, 1979.
William }. Doyle,
Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

{FR Doz, 75-23135 Filed 7-27-79; 845 am]
BILLING CODE 3410-02-M

7 CFR Part 928
[Papaya Regulation 9, Amendment 5]

Papayas Grown in Hawali; Limitation of
Handling .

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Amendment to ﬁnal,rule.

sumMMARY: This amendment continues
relaxed quality requirements for
shipments of Hawaiian papayas during
the period August 1 through December
31, 1979. Papayas for export and
intrastate shipments must grade at least
Hawaii No. 1, except that allowable
tolerances for defects may total 10
percent. Such action-recognizes the
current and prospective marketing
situation for Hawaiian papayas and is
consistent with the compasition of the
crop.

EFFECTIVE DATE: August 1, 1979.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION: Findings.
This amendment is issued under the
markeling agreement and Order No. 928
(7 CFR Part 928), regulating the handling
of papayas grown in Hawaii. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendation and information
submitted by the Papaya Administrative
Committee, and upon other available
information. It is hereby found that this
aclion will tend to effectuate the
declared policy of the act.

The committee reports heavy rains

and flooding in the production area has -

reduced available supplies and
increased quality problems which has
caused loss of trees and fruit. Production
estimates for 1979 have been revised by
the committee to 40.0 million pounds, as
compared to 45.0 million pounds
estimated in March, and 57.0 million
pounds estimated at the start of the 1978
season. Therefore, the committee has
recommended that the quality
requirements currently in effect through
july 31,1979, be continued for the period
August 1-December 31, 1979. Intrastate
and export shipments of papayas are

A Y
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required to grade at least Flawaii No. 1
with 10 percent tolerance for defects
{(including not more than 5% for serious
damage, 1% for immature fruit, and 1%
for decay). The amendment would
increase supplies available to meet
strong demand and would permit
growers to market-a larger proportion of -
the remaining crop. The weight
requirement of 11.ounces for export
shipments and 13 ounces for intrastate
shipments would remain unchanged

It is further found that it is

-impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone thé effective date of this
amendment until August 29, 1979 (5,
U.S.C. 553) in that the time intervening
between the date when information
upon which this amendment is based
became available and the time when
this amendment must become effective
in order to effectuate the declared policy
of the act is insufficient; and this
amendment relieves restrictions. on the
handling of papayas grown in Hawaii.

" Further, the emergency nature of this
amendment warrants publication
without opportumty for further public
comment, in accord with emergency
procedures in Executive Order 12044,
The amendment has not been classified
significant under USDA criteria for
implementing the Executive Order. An
impact analysis is available from-Malvin
E. McGaha, 202-447-5975.

In § 928.309 (Papaya Regulation 9; 44
FR 30, 3669, 6706, 12606, 22433)
paragraphs (b) and (c) are amended to
read as follows:

§928.309 Papaya Regulation 9.

* * * * *

(b) Notwithstanding the provisions of
paragraph (a)(2) of this section, any
handler may during the period August 1

through December 31, 1979, handle .

papayas to any export destination
which meet the requirements of the
Hawaii No. 1 grade, except that
allowable tolerances for defects may
total 10 percent: Provided, That not ‘
more than 5 percent shall be for serious
damage, not more than 1 percent for
immature fruit, and not more than 1
percent for decay: Provided further,
That such papayas shall individually
weigh not less than 11 ounces each,
(c) Notwithstanding the provisions of
paragraph (a)(1) of this section, any
handler may during the period August 1
through December 31, 1979, handle
papayas to any destination within the
production area which meet the
requirements of Hawaii No. 1 grade,
except that allowable tolerances for
defects may total 10 percent: Provided,

That not more than 5 percent shall be
for serious damage, of which not more
than 1 percent shall be for immature
fruit, and not more than 1 percent shall
be for decay: Provided further, That
' such papayas shall individually welgh
not less than 13 ounces each
* * * *

(Secs 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674) .

Dated: July 24, 1979, to become effechve
August 1, 1979.
William J. Doyle,
Actmg Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 79-23336 Filed 7-27-79; 8:45 am]

BILLING CODE 3410-02-M

- 7 CFR Part 958 -

[Handling Regulation (958.324)}

Onions Grown in Certain Designated
Counties in Idaho and Malheur County,
Oreg.

AGENCY: Agricultural Marketmg Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation requires fresh
market shipments of onions grown in
certain designated counties in Idaho and
Malheur County, Oregon, to be
inspected and meet minimum quality
and size requirements. The regulation
should promote orderly marketing of
such onions and keep less desirablé
qualities and sizes from being shipped to
consumers.

EFFECTIVE DATE: August 1, 1979,

FOR FURTHER INFORMATION CONTACT:
Peter G. Chapogas (202) 447-5432.
SUPPLEMENTARY INFORMATION:

. Marketing Agreement No. 130 and Order

_ No. 958, both ag amended (7 CFR Part

958), regulate the handling of onions
grown in certain designated counties in
-Idaho and Malheur County, Oregon. It is

effective under the Agricultural
Marketing Agreement Act of 1937, as
‘amended (7 U.S.C. 601-674). The Idaho-
Eastern Oregon Onion Committee,

. established under the order, is

responsible for its local administration.
Notice of rulemaking was published in
the June 29, 1979, Federal Register (44 FR
37952). The notice afforded interested
persons through July 186, 1979, to file
written data, views or arguments
pertaining to that proposal. None was
filed. .
This regulation is based upon
~ unanimous recammendations made by
the committee at its public meeting in
Ontario, Oregon, on June 19, 1979, The
recommendations of the committee.

reflect its appraisal of the composition
of the 1979 crop of Idaho-Eastern
Oregon onions and the marketing
prospects for this season and are
consistent with the marketing policy it
adopted. Harvesting of oniong is _
expected to begin about August 1.

The grade, size, pack, maturity and
inspection requirements speclfied herein
are necessary to prevent onions of low

. quality or less desirable sizes from being

distributed in fresh market channels.

. They also provxde consumers with good

quality onions consistent with the
overall quality of the crop, and
maximize returns to producers for the
preferred quality and sizes.

Exceptions are specified to certain of

. these requirements to recognize special

situations in which such requirements
are inappropriate or unreasonable.
Shipments are allowed ta certain special
purpose outlets without regard to the
grade, size, maturity, pack and
inspection requirements, provided that
safeguards are met to prevent such
onions from reaching unauthorized
outlets,

Special purpose shipments are
allowed for planting, livestock feed,
charity, dehydranon, extraction and
pickling since such shipments normally
do not enter the commercial fresh
market channels and no useful purpose
is served by regulating such shipments,
Oriions for canning and freezing are
exempt under the legislative authority
. for this part.

Findings. After consideration of all
relevant matters, including the proposal
in the notice, it is found that the
handling regulation will tend to
effectuate the declared policy of the act.

It is further found that good cause
exists for not postponing the effective
date of this regulation until August 29,
1979, (5 U.S.C. 553) and that (1) :
shipments of onions grown in the
production area will begin on or about
the effective date specified herein, (2) to
maximize benefits to producers, this
regulation should apply to as many
shlpments as pogsible during the
marketing season, (3) notice of the
regulation was published in the Federal
Register of June 29, 1979, and
information regarding its provisions,
which are similar to those in effect .
during the previous season, has been
made available to producers and
handlers in the production area, and (4)
compliance with this regulation will not
require any special preparation by
handlers which cannot be completed by
the effective date.

7 CFR Part 958 is amended by adding
anew § 958 324 as follows:
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§958.324 Handling regulation.

. During the period August 1, 1979,
through April 30, 1980, no person may
handle any lot of onions, except braided
red onions, unless such onions-are at
least “moderately cured,” as defined in
paragraph {f) of this section, and meet
the requirements of paragraphs {a) and
(b) of this section, or unless such onions
are handled in accordance with
paragraphs {c} and (d), or (e} of this
section.

(a) Grade and size reguirements. 1)
White varieties. Shall be either:

(i) U.S. No. 2, 1 inch minimum to 2
inches maximum diameter; or

(ii) U.S. No. 2, if not more than 30

percent of the lot is comprised of onions

of U.S. No. 1 quality, and at least 1%
inches minimum diameter; or

{iii) U.S. No. 1, at least 1'% inches
minimum diameter.

However, none of these three categories
of onions may be commingled in the
same bag or other container.

(2) Red varieties. U.S. No. 2 or better.
grade, at least 1% inches minimum
diameter.

(3) All other varieties. Shall be either:

{i) U.S. No. 2 grade, at least 3 inches
minimum diameter, if not more than 30
percent of the lot is comprised of onions
of U.S. No. 1°quality; or

{ii} U.S. No. 1, 1% inches minimum to
2% inches maximum diameter; or

(ifi) UU.S. No. 1, at least 2% inches
minimum diameter.

However, none of these three categories
of onions may be commingled in the
same bag or other container.

(b) Inspection. No handler may handle
any onions regulated hereunder unless
such onions are inspected by the
Federal-State.Inspection Service and are
covered by a valid applicable inspection
certificate, except when relieved of such

-requirement pursuant to paragraphs {c)
or (e} of this section.

(c) Special purpose shipments. The
minimum grade, size, maturity and
inspection requirements of this section
shall not be applicable to shipments of

onions for any of the following purposes:

(1) planting; (2) livestock feed; (3)
charity: (4) dehydration; {5) canning; (6)
freezing; (7) extraction; and (8) pickling.

{d) Safeguards. Each handler making
shipments of onions for dehydration,
canning, freezing, extraction or pickling '
pursuant to paragraph (c) of this section
shall:

(1) First apply to the committee for
and obtain a Certificate of Privilege to
make such shipments;

{2) Prepare, on forms furnished by the
committee, a report in quadruplicate on
each individual shipment to such outlets

authorized in paragraph (c) of this
section;

{3) Bill or consign each shipment
directly to the applicable processor; and

(4) Forward one copy of such report to
the committee office and two copies to
the processor for signing and returning
one copy to the committee office. Failure
of the handler or processor to report
such shipments by promptly signing and
returning the applicable report to the
committee office may be cause for
cancellation of such handler's
Certificate of Privilege and/or the
processor's eligibility to receive further
shipments pursuant to such Certificate
of Privilege. Upon cancellation of any
such Certificate of Privilege the handler
may appeal to the committee for
reconsideration,

{e) Minimum quantily exemption.
Each handler may ship up to, but'not to
exceed, one ton of onions each day
without regard to the inspection and
assessment requirements of this part, if
such onions meet minimum grade, size
and maturity requirements of this
section. This exception shall not apply
to any portion of a shipment that
exceeds one ton of onions.

(f) Definitions. The terms “U.S. No. 1"
and “U.S. No. 2" have the same meaning
as defined in the United States
Standards for Grades of Onions (Other
Than Bermuda-Granex-Grano and

- Creole Types), as amended (7 CFR

2851.2830~2851.2854), or the United
States Standards for Grades of
Bermuda-Granex-Grano Type Onions (7
CFR 2851.3195-2851.3209), whichever is
applicable to the particular variety, or
variations thereof specified in this
section. The term “braided red onions"
means onions of red varieties with tops
braided (interlaced). The term
“moderately cured” means the onions
are mature and are more nearly well
cured than fairly well cured. Other
terms used in this section have the same
meaning as when used in Marketing
Agreement No. 130 and this part.

(g) Applicability to imports. Pursuant
to § 8e of the act and § 980.117 “Import
regulations; onions" (43 FR 5493); onions
imported during the effective period of
this section shall meet the grade, size.
quality and maturily requirements
specified in the introductory paragraph
and paragraph (a) of this section.

{Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674).

Note.—This final rule has been reviewed
under the USDA criteria implementing
Executive Order 12044. A determination has
been made that this action should not be
classified “significant.” An Impact Statement
has been prepared and is available from
Peter G. Chapogas (202) 447-5432.

Dated: july 24. 1979 to become effective
August 1, 1979.
William J. Doyle,
Actung Deputy Director. Fruit and Vegetable
Duviston. Agriculturel Marketing Service.
LFR e, 7320025 Filed 7-27-79: 2243 am}
BILLING CODE 3410-02-%

Farmers Home Administration
7 CFR Part 1980

Guaranteed Rural Housing Loan
Program ,

AGENCY: Farmers Home Administration.
USDA.

AcCTION: Notice of Suspension.

SUMMARY: The Farmers Home
Administration suspends for the
remainder of fiscal year 1979 the
Administrative 45 day limit provided in
paragraphs A and B of the
"Administrative” section of § 1980.332,
Subpart D, Part 1980, Subchapter H,
Chapter XVIil, Title 7 of the Code of
Federal Regulations. The 45 day
limitation is to contro] guarantee -
authority at the end of a fiscal year.
Since there is adequate funding
authority available this fiscal year,
guaranteed rural housing loans may be
obligated by the Farmers Home
Administration and Conditional
Commitments for Guarantee may be
issued during the remainder of fiscal
year 1979 until September 20, 1979,
without waiting for the
Acknowledgement of Obligated Funds
to be received from the Finance Office.

EFFECTIVE DATE: July 17, 1979.

FOR FURTHER INFORMATION CONTACT:

Mr. Reed J. Petersen, 202-447-4295.
Dated: July 17, 1979.

Gordon Cavanaugh,

Administrator, Farmers Home

Administration.

{FR Duz. 79-23018 Filed 7-27-79; B:45 am]

BILLING CODE 3310-07-M

DEPARTMENT OF ENERGY
10 CFR Part 205

Administrative Procedures and
Sanctions; 1979 Interpretations of the
General Counsel

AGENCY: Department of Energy.
action: Notice of Interpretations.

SUMMARY: Attached arethe
interpretations issued by the Office of
General Counsel of the Department of
Energy under 10 CFR Part 205, Subpart
F, during the period June 1, 1979, through
June 30, 1979. ’



44472

) ~

Federal Register / Vol. 44, No. 147 / Monday, July 30, 1979 / Rules and Regulations

Appendix B identifies those requests
for interpretation which have been
dismissed during the same period.

FOR FURTHER INFORMATION CONTACT:
Diane Stubbs, Office of General
Counsel, Department of Energy, 12th &
Pennsylvania Avenue, NW.,, Room 1121,
Washington, D.C. 20461, (202) 633-9070.
SUPPLEMENTARY INFORMATION:
Interpretations issued pursuant to 10
CFR Part 205, Subpart F, are published
in the Federal Register in accordance
with the editorial and classification
criteria set forth in 42 FR 7923 (February
8, 1977), as modified in 42 FR 46270
(September 15, 1977).

These interpretations depend for their
authority on the accuracy of the factual
statement used as a basis for the
interpretation (10 CFR 205.84(a)(2)) and

may be rescinded or modified at any
time (§ 205.85(d}). Only the persons to
whom interpretations are addressed and
other persons upon whom
interpretations are served are entitled to
rely on them (§ 205.85(c)). An
interpretation is modified by a
subsequent amendment to the
regulation(s) or ruling(s) interpreted

!

_ thereby to the extent that the

interpretation is iriconsistent with the
amended regulation(s) or ruling(s)
(§ 205.85{e)). The interpretations -
published below are not subject to
appeal.

Issued in Washington, D.C., July 24, 1979,
Everard A. Marseglia, Jr.,
Assistant General Counsel for Interpretations
and Rulings, Office of General Counsel,

APPENDIX A.—Inte/p/etatiél;s

No. To Date Category File
T - No.
1070-10 sucvcuccrssssssarssinssossonaes Time Oil Co May 18 (reissued * Allocation.. . A-331
T June 25),
1979-12.... cumeesneees Charles P, Brocato June 18, Price. A-412
1970-13 eennenennes SOl Trbines Intemational June 19, Aliocation™. A-396
1979-14 ess Crystal Ol Co June 19 Price. A-122
Interpretation 1979-10 than —— gallons of motor gasoline to
To: Time Oil Compan Time, — percent of which was regular
o: pany. grade and — percent of which was

Regulation Interpreted: 10 CFR 210.62.
Code: GCW-Al—Allocation
Entitlement; Normal Business Practices.

Facts

Time Oil Company (Time) has
purchased motor gasoline since 1969
from Chevron U.S.A. (Chevron), a
wholly-owned subsidiary of Standard
0Oil of California (Socal). Time is a
wholesale purchaser-reseller as defined
in 10 CFR 211.51, and, therefore, its
relationship with Chevron for the
purchase of motor gasoline is subject to
the provisions of 10 CFR Parts 210 and
211,

In 1971, Time and Socal entered into
two agreements whereby Time
purchased motor gasoline in
Washington and Oregon from Chevron
and Socal purchased aviation fuel in
Hawaii from Time. The practice under
these agreements was for Chevron to
deliver regular and premium grade
motor gasoline in whatever quantities
Time chose to purchase.! From 1971
until 1974, Chevron delivered motor °
gasoline in the quantities and grades
requested by Time, in accordance with
the agreements, In 1972 under the
. agreements, Chevron delivered more

premium grade. Chevron did not deliver
any unleaded motor gasoline as none
was requested by Time. However, in

- 1974, instead of selling Time the amount

of each grade of motor gasoline it
requested at that time, Chevron began to
require Time to take the same
percentage of each grade of motor
gasoline as Time had received during
1972, except that Time was allowed to
take part of the percentage of premium
motor gasoline as unleaded motor
gasoline.

In its present submission, Time
contends that the arrangement whereby
it received as much of each grade of
motor gasoline as it requested from
Chevron is a normal business practice’
within the meaning of 10 CFR 210.62(a).
Specifically, Time seeks assurance that
the normal business practices rule
requires that Chevron allow Time to
purchase grades of motor gasoline in
proportions and amounts consistent
with the needs of Time and its
customers.

! The June 1, 1971, contact provxded that “the

"regular grade gasolme shall be delivered by

Standard at times, in method of delxvery and in
quantities as shall be reasonable giving
consideration to Standard's delivery problems.”

Issue

Does the normal business practices
rule as set forth in 10 CFR 210.62(a)
require Chevron to deliver the various
grades of motor gasoline in whatever
proportions Time may currently request?

- Interpretation

For the reasons set forth below, the
Department of Energy (DOE) has -~
determined that the normal business
practices rule as set forth in 10 CFR
210.62(a) does not require Chevron to
deliver motor gasoline to Time in
whatever proportion of grades Time
may currently request.

The Mandatory Petroleum Allocation
Regulations do not specifically allocate
motor gasoline by grade except as

‘provided in 10 CFR 211.108 with respect

to unleaded motor gasoline. Those
regulations, set forth at 10 CFR Part 211
and adopted on January 14, 1974, 39 FR
1924 (January 15, 1974), were intended to
apply to the allocation of “crude ofl,
residual fuel oil and refined petroleum
products produced in or imported into
the United States.” 10 CFR 211.1.
Subpart F of these regulations provided
for the mandatory allocation of “all
motor gasoline produced in or imported

. into the United States.” 10 CFR

211.101(a). However, motor gasoline is
defined in 10 CFR 211.51 without
reference to grade. Except for a

" provision relating to unleaded motor

gasoline, the DOE allocation regulations
do not distinguish between grades of
motor gasoline. See § 211.108. On the
contrary, § 211.108(a) provides in
relevant part:

All the provisions of this subpart shall
apply to all substances meeting the
definition of motor gasolme, including
unleaded gasoline, premium and regular
gasoline without regard to the differont
characteristics of those substances
except as provided in this section with
respect to unleaded gasoline * * *,

Thus, with the exception of unleaded
motor gasoline, the allocation
regulations do not mandate expressly
that a supplier deliver a particular grade
of motor gasoline to a purchaser.

The General Allocation and Price
Regulations, set forth in 10 CFR Part 210
and adopted on January 14, 1974, 39 FR
1924 (January 15, 1974), are applicable to
the Mandatory Petroleum Allocation
and Price Regulations and require a
supplier to maintain normal business
practices that were in effect during the
base period for sales of an allocated
product. 10 CFR 210.62. Section 210.62
regulates normal business practices in
recognition of the varying roles that
such practices play in,the flow of
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product. Section 210.62(a) provides in
relevant part:

Suppliers will deal with purchasers of
an allocated product according to
normal business practices in effect
during the base period specified in Part
211 for that allocated product, and no
supplier may modify any normal
business practice so as to result in the
circumvention of any provision of this
chapter * * *. i ]

The applicable “base period” for
motor gasoline as set forth in 10 CFR
211.102 is “the month of 1972
corresponding to the current month.” 2

Those rules and regulations were
adopted to implement the statutory
mandate of Section 4(a) of the
Emergency Petroleum Allocation Act of
1973 (EPAA), as amended, Pub. L. No.
93-159 (November 27, 1973).3 Section
2(b) of the EPAA states its purpose as
follows:

_The purpose of this Act is to grant te
the President of the United States.and
direct him to exercise specific temporary
authority to deal with shortages of crude
oil, residual fuel oil, and refined
petroleum products or dislocations in
their national distribution system. The
authority granted undeér this Act shall
be exercised for the purpose of .
minimizing the adverse impacts of such
shortages or dislocations on the
- American people and the domestic
economy. [Emphasis added.}

The language of the EPAA clearly
indicates as a major congressional
concern the prevention of dislocations in
the national distribution of refined
petroleum products. The DOE
Mandatory Petroleum Allocation
Regulations implemented this
congressional mandate by freezing the
supplier/purchaser relationships for

2The base period for motor gasoline, as set forth
in 10 CFR 211.102, was recently updated by an
Interim Final Rule, 44 FR 26712 (May 4, 1979).
Effective May 1, 1979, through September 30,1973,

§ 211.102 is amended to read in pertinent part:

* ‘Base period’ means the month of the period
November 1977 through October 1978 corresponding
to the current month.” Section 211.102 was
previously amended by Activation Order No. 1, 44
FR 11202 (February 28, 1979), which activated
certain provisions of the Standby Petroleum Product
Allocation Regulations, Special Rule No. 1 to 10 CFR
Part 211, for the period March 1, 1979, through May
1, 1979. Activation Order No. 1 established the base
period for motor gasoline as the month of the 12-
month period from July 1. 1977, through June 30,
1978, corresponding to the current month.

Since the DOE regulations have not permitted any
change in the normal business practices which were
in effect during the onginal base period for motor
gasoline, the normal business practices in effect
during the updated base periods should be the same
as those in effect during calendar year 1972,
Therefore, for purposes of this interpretation, the
term “base period” shall refer to the month of the
calendar year 1972 corresponding to the current
honth.

315 U.S.C. § 751 et seq. (1976).

motor gasoline that were in effect during
calendar year 1972. Section 210.62,
which was intended as a general
mechanism to ensure compliance with
the price and allocation regulations,
prohibits any deviation by a supplier
from normal base period business
practices which would resultin a
circumvention of any provision of those
regulations. The normal business
practices rule was not intended,
however, to expand or restrict the basic
rights and obligations conferred under
the allocation or price regulations *
themselves. .
Section 210.62(a) does not incorporate
private contractual arrangements during
the base period into and establish them
as requirements of the Mandatory
Petroleum Allocation and Price
Regulations. This section prohibits
sellers from altering normal business
practices, such as credit arrangements,
that would have the effect of
circumventing the allocation and price
regulations, by making it more
expensive or more difficult for the
purchaser of the product to obtain it
than if the business practices actually
established during the base period were
continued. Seg, e.g., Pasco Petroleum
Co., Interpretation 1978-38, 43 FR 29544
(July 10, 1978); Oil Transit Corporation,
Interpretation 1977-35, 42 FR 54269
(October 5, 1977); and Sterling Stations
Inc., Interpretation 197719, 42 FR 39962
{August 8, 1977). Chevron's practice in
this case, of continuing to supply the
proportion of grades of motor gasoline
actually sold to Time during the base
period, does not make motor gasoline
more expensive or more difficult for
Time to obtain and therefore is proper
so long as Chevron is not discriminating
among purchasers ¢and so long as the
provisions of § 211,108 are satisfied.?
Accordingly, based upon the facts
presented for our consideration, and in
view of the preceding discussion, we
have concluded that the refusal of
Chevron to supply motor gasoline to
Time, in whatever proportions of grades

Section 210.62(b) specifically prohibits
discrimination among purchasers and provides In
pertinent part:

No supplicr shall engage In any form of
discrimination among purchasers of any allocated
product. For purposes of this paragraph,
“discrimination” means extending any prefcrence or
sales treatment which has the effect of frustrating pr
impairing the objectives, purposes and intent of this
chapter or of the Act, * * °.

sUnleaded motor gasoline is specifically
allocated under § 211.108. The fact that Time may
be entitled to recelve a particular volume of
unleaded motor gasoline from Chevron under this
provision would not affeqt the propertion of the
grade of the other motor gasoline that Time
purchases. The amount of unleaded mator gasoline
Time receives from Chevron would be subtracted
from Time's total allocation.

Time may currently elect to specify.
does not constitute a violation of 10 CFR
210.62(a).

Issued in Washington, D.C., on May 18,
1979,
Everard A. Marseglia, Jc.,

Assistant General Counsel for Interpretations
and Rulings.

Interpretation 1973-12

To: Charles P. Brocato.

Regulation Interpreted: 10 CFR 212.128.
Code: GCW-PI—Recordkeeping
Requirements.

Facts

Charles P. Brocato (Brocato) is the
operator of the Mary Willeen Schmidt
Lease, Well No. 1, Midway Field, San
Patricio County, Texas, and is therefore
a crude oil producer subject to the price
regulations set forth in 10 CFR Part 212,
Subpart D. InJune 1978, Brocato leased
the production rights to this property *
and now seeks to certify the crude oil
produced and sold from this property as
stripper well property crude oil pursuant
to the provisions of 10 CFR 212.131(a).
According to his submission, Brocato
does not have access to original records
of production for this property for the
period of time before he obtained the
production rights. Brocato has
represented, however, that the records
of the Oil and Gas Division of the Texas
Railroad Commission (Railroad
Commission) indicate that this property
qualifies as a stripper well property
based upon the volume of crude oil
produced during calendar year 1973.
Brocato has requested an interpretation
that a certified copy of the Railroad
Commission’s records is-sufficient to
satisfy the recordkeeping requirements
set forth in 10 CFR 212.128(a).

Issue

Where Brocato does not have access
to original production records, may he
fulfill the recordkeeping requirements
for a stripper well property as set forth
in 10 CFR 212.128(a) by maintaining a
cerlified copy of the Railroad
Commission’s records on file at his
principal place of business?

Interpretation

For the reasons set forth below, the
Department of Energy (DOE) has

1 Brocato has not souzht our determfnation that
the lease described in this interpretation constitates
a “property™ as that term is defined in the
Mandatary Petroleum Price Regulations.
Accordingly, for purposes of this interpretation, we
assume that Brecato has correctly defined the
property. Moreover. we assume that the production
records on file with the Texas Railroad
Commission, upon which Brocato inteads to rely.
relate to production of crude oil from the same
“property” that is the subject of this request.
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determined that where, through no fault
. of Brocato, original production records
are unavailable, certified copies of bona

fide records of the Railroad Commission .

will fulfill the recordkeeping
requlrements for a stripper well property
as set forth in 10 CFR 212.128(a), if such
copies are maintained.on file at the
producer’s principal place of business
and insofar as such records contain all
the information required in § 212.128(a}.

“Stripper well property" is defined in
10 CFR 212.54(c) as ** * * a ‘properly’
whose average daily production of crude
oil (excluding condensate recovered in
non-associated production) per well did
not exceed 10 barrels per day during any
preceding consecutive 12-month period
beginning after December 31,1972." -
Section 212.54(c) further providesin -
pertinent part: ,

“Average darly production” ' means the
qualified maximum total production of
crude oil (excluding condensate
recovered in non-associated production)

“produced from a property, divided by a
number'equal to the'number of days in
the 12-month qualifying period times the
number of wells that produced crude oil -
(excluding condensate recovered in non-
associated production) from that’
property in that 12-month quahfymg
period. To qualify as maximum total
production, each well on the property
must have been maintained at the
maximum feasible rate of production
throughout the 12-month qualifying
period and in accordance with
recognized conservation practices, ‘and-
not significantly curtailed by reason of -
mechanical failure or other dlsruphon in
production. !

In order to facilitate enforcement and
compliance with the first sale price
regulations by crude oil producers, -

§ 212.128(a) imposes certain
recordkeeping requirements on.
producers with respect to all properties
in general and with réspect to stripper
well properties in particular. Section
212.128(a) provides:

Each producer of crude oil shall with
respect to each property, prepare and

* maintain at its principal place of

business, (1) a reasonable descmption of
the property concerned, (2) a statement
of the property's base production control

level and how determined, and (3}

documentation of the highest posted
prices used to determine any sales of
upper and lower tier crude-oil from the
property, specifying the reference field

and posting and the basis for its .

selection. Each producer of crude oil
shall, with respect to any stripper well
property, prepare and maintain at its

principal place of business, records on a

well-by-well basis, of producnon.

including records to indicate each time
that production was, significantly
curtailed by reason of mechanical
failure, or other disruption in production,
for the period during which the property.
qualified as a stripper well lease.
[Emphasis added.]

Section, 212.128(a) requires that .
records containing the above -
information be prepared by the producer
and maintained at its principal place of
business. We believe that this dual
requirement was intended to insure that
the best evidence of production be
available to a producer to establish
qualification of the property for the
exemption. However, in this case, the
original records are unavailable, through
no fault of Brocato. Under these
circumstances, considerations of
administrative fairness suggest that
Brocato be permitted to fulfill the
recordkeeping requirement with other
than the original records,? so long as the
records Brocato maintains contain all
the necessary information set forth i in
§ 211.128. In the event that original -
records become available, however,
they will supersede any other records
and will be recognized by DOE to the
extent that they conflict with the records
Brocato chooses to maintain.

. Issued in Washington, D.C.on Inne 19,
1979, .

Everard A; Marseglia, Jr.,

Assistant General Counsel farlntezptetatmns

and Rulings. -

Interpretatlon 1979-13

To: Solar Turbines International.
Regulation Interpreted: 10 CFR 211.51.
Code: GCW-Al—Allocation Levels;
Deﬁmtxon of Energy Produchom

Facts

-Solar Turbines International (Solar
Turbines) is engaged principally in the
business of designing, developing, and
manufacturing gas turbine engines and
power systems which are used primarily

for production and transmission of crude
oil and natural gas. Solar Turbines
currently produces five separate engine
models which are “incorporated into
pump drive, compressor, generator
2While Brocato has not indicated precisely what
information is contained in the Railroad

Commission records, we believe that so long as the
information required by § 212.128 is contained in

" bona fide records of the Railroad Commission, a

certified copy of those records will suffice. It is
important to note, however, that the meaning of the
term “stripper well property” for purposes of the
DOE Mandatory Petroleum Price Regulahons isnot
the same as the definition of “stripper well” used by
“the Railroad Commission. Therefore, records of the
Railroad Commission that indicate only generally
that a property may be certified as stripper” but
that do not contain all the necessary information
are not sufficient to satisfy thé requu-ements of

§ 212.128[8] .

packages, and aircraft auxiliary power
units.” Although these turbine engines
and power systems are utilized
primarily by the oil and gas-industry,
they are also used by the armed forces
for shipboard, standby, and aircraft
uses, and by government, public utilities,
and industry to provide emergency and
standby electric power for
communication, telecommunication, and
sanitary services.!

With respect to the oil and gas

. industry, the equipment manufactured

by Solar Turbines serves a variety of

" purposes associated with the production

and transmission of crude oil and
natural gas. Solar Turbines’ units pump
gas and crude oil through pipelines and
are used to inject various liquids or
gases at high pressure into oil fields to
increase production. In addition, some
of the units manufactured by the firm
will become components of electri¢

“generator sets for use on remote

offshore platforms. Solar Turbines
predicts that approxix'nately —— percent
of its expected total unit production of
—— horsepower during the 1978-85
period will be used by the oil and gas
industry. -

In conjunction with the mnnufucturo
of these units, it is necessary that Solar
Turbines continuously test all the
equipment under simulated conditions,
These tests therefore require significant
volumes of propane, kerojet, middle
distillate fuels and natural gas.2In
addition, Solar Turbines states that it
needs motor gasoline to transport parts
and equipment among its several plants
and that that use'should be treated asg

“energy production” inasmuch as these
activities are an integral component of
the development and production of its
units.

Issue - .

Is the use of fuels by Solar Turbines to
manufacture turbines and power
systents for oil and gas production,
including the use of fuels to test the
units and transport parts among the
firm's several plants. properly .
characterized as “energy production” for
purposes of the Mandatory Petroleum
Allocation Regulations?

* tThis interpretation will address only those uses

which qualify as “energy production” {as definod in
10 CFR 211.51) and exclude from consideration
those activitics conducted by Solar Turbines which
mighl qualify under some other category of priority
use in the petroleum allocation regulations,

2Solar Turbines should note that natural gas is
not regulated by the Mandatory Petroleum
Allocation Regulations. In additien, kerojet fuel s
no longer subject 1o the allocation controls of 10
CFR Part 211. See § 211.1(b). The allocation of
middle distillates is governed by Special Rule No. 7,
44 FR 16640 (March 29, 1079), and Speclal Rule No.
8, 44 FR 31628 (June 1, 1979).
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Interpretation

For the reasoris set forth below, the
Department of Energy (DOE) has
determined that the production by Solar
Turbines of those units used for oil and
gas production in the manner described
above, including the fuel required by the
firm for testing these units and for
transporting parts and equipment
(related to the production of these units)
among its various plants, is properly
characterized as energy production, as
that term is defined in § 211.51. -

Theé determination that a particular
activity falls within the definition of
energy production under the DOE
allocation regulations has a direct
impact on the quantity of allocated
products that will be available to a firm
during periods in which the products are
in short supply. With respect to propane
and motor gasoline, the Mandatory
Petroleum Allocation Regulations
provide that energy production uses are
entitled to “[o]ne hundred (100} percent
of current requirements (as reduced by
the application of an allocation
fraction).” 10 CFR §§ 211.83(c)(1)(ii) and
211.103(c)(1)(ii). Other uses of these
products may receive lower allocation
levels. Thus, during periods of short
supply, it is essential that firms properly
.characterize their uses of these products
in order to insure that those activities
which Congress intended to protect
receive priority allocation levels.

The term “energy production”
originated with the adoption of the
Mandatory Petroleum Allocation
Regulations.on January 14, 1974, by the
Federal Energy Office, a predecessor of
the DOE. 39 FR 1924 (January 15, 1974).
Although there have been several
modifications of the definition since its
initial adoption, the language relevant to
this discussion has remained unaltered
since January 14, 1974. The definition of
“energy production” appears in § 211.51
and provides:

“Energy production” means the
exploration, drilling, mining, refining,
processing, production and distribution
of coal, natural gas, geothermal energy,
petroleum or petroleum products, shale
oil, nuclear fuels and electrical energy. Jt
also includes the construction of
facilities and equipment used in energy
production, such as pipelines, mining
equipment and similar capital goods.
Excluded from this definition are
synthetic natural gas manufacturing,
electrical generation whose power
source is petroleum based, gasoline
blending and manufacturing and
refinery fuel use. [Emphasis added.]

The definition indicates that the
“exploration, drilling, mining, refining,

processing, production and distribution
of coal, natural gas, geothermal energy,
petroleum or petroleum products, shale
oil, nuclear fuels and electrical energy"
are activities which constitute energy
production. In addition, however, the
language emphasized above states that
the “construction of * * * equipment
used in energy production, such as
pipelines, mining equipment and similar
capital goods” is also included within
the definition. This provision recognizes
the function that such essential and
specifically designed equipment, such as
pipelines, performs in the maintenance
of energy production activities.
Consequently, the units manufactured
by Solar Turbines for uge in actual
energy production activities are eligible
for treatment as energy production.
Furthermore, the testing of these
turbines and power systems is such an
integral component of their development
and production that it would be
inappropriate to disassociate it from
energy production, Accordingly, the use
of these fuels in this respect is to be
treated as energy production and is
therefore eligible for the priority status
designated by the applicable allocation
regulations. .

The issue regarding the treatment
accorded the use of motor gasoline by
Solar Turbines for transporting parts
among its several plants has been
previously addressed by this office. In
an interpretation issued to the Florida
Power & Light Company, the DOE
determined that motor gasoline
consumed in activities relating to the
generation of electricity from nuclear
fuels, which included the operation of
service vehicles at the firm's various
plants, is eligible for priority treatment
as a use for energy production under the
allocation regulations. Florida Power &
Light Company, Interpretation 1979-9,
issued May 17, 1979, Moreover, unless
Solar Turbines is permitted to treat this
use of motor gasoline as energy

- production, the firm might be unable to

obtain sufficient quantities of fuel to
continue the routine operations
attendant to the development and
manufacture of the equipment vital to
the oil and gas industry.

Based on the considerations discussed
above, we have concluded that the
various fuels used by Solar Turbines for
testing the equipment which is properly
characterized as energy production is
necessarily and directly related to the
production of such units. Both activities
are therefore accorded the same priority
status with respect to the applicable
allocation regulations. Moreover, the
motor gasoline used in Solar Turbines’
plant vehicles in activities associated

with the manufacture of the units
utilized by the oil and gas industry is
also a use for energy production entitled
to a priority allocation status pursuant
to § 211.103(c) (1) (ii).

Issued in Washington, D.C., on June 19,
1678.
Everard A. Marseglia, Jr.,

Assistant General Counsel for Interpretations
and Rulings.

Interpretation 1973-14

To: Crystal Qil Company.

Regulation Interpreted=10 CFR 212.162.
Code: GCW-PI—Part 212, Subpart K;
Def. Net-back and First Sale.

Facts

Crystal Oil Company (“Crystal™}
owns and operates crude oil refineries
and natural gas processing plants. At
one of these gas plants, located at Kings
Bayou, Louisiana, Crystal extracts
liquefiable hydrocarbons from “wet gas”
supplied by the Phillips Petroleum
Company (“Phillips”), the Kerr-McGee
Corporation (“Kerr-McGee™), and the
Shell Oil Company (*Shell"), pursuant to
contractual agreements with Crystal.
The Cities Services Company {*Cities
Services"), at its Lake Charles plant,
fractionates the natural gas liquids
("NGL's") extracted at the Kings Bayou
plant, thereby producing natural gas
liquid products (“"NGLP’s™), also
pursuant to contractual agreements with
Crystal. Cities Services is entitled to
receive a limited amount of these
products as compensation for its
services.

Crystal, Phillips, Shell, Kerr-McGee,
and Cities Services each refines crude
oil and extracts NGL’s from natural gas.
Each firm is a “refiner” as that term is
defined in 10 CFR 212.31 and a “gas
plant owner™ and a “‘gas plant operator”
as those terms are defined in § 212.162
of the Mandatory Petroleum Price
Regulations. As a result, they must
calgulate the maximum lawful prices of
the covered products that they own and
sell to other firms. Under the DOE-
regulations, maximum lawful selling
prices are computed by adding the firm's
May 15, 1973, selling prices and
allowable increased costs since May
1973. Both May 15, 1973, selling prices
and increased costs attributable to gas
plant operations are calculated pursuant
to 10 CFR Part 212, Subpart K. 10 CFR
212.161(b)(2)(i). Firms that operate both
gas plants and crude oil refineries are
required to insert their increased costs
into the refiner cost allocation formulae
of 10 CFR Part 212, Subpart E, to B
determine their maximum lawful selling
prices. Ibid.
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Inits reduest for interpretation,
Crystal asserts that under these

agreements, described in'detail below, it.

merely processes natural gas fof a fee
and thus is not the seller of any NGLP's
sold pursuant to these agreements to
Phillips. Under this view, whatever
transfers of NGLP's Crystal makes under
these agreements to Phillips would not -
be sales subject to the Mandatory
Petroleum Price Regulations,
particularly 10 CFR Part 212, Subpart X,
and Crystal would have no
responsibility to determine and observe
maximum lawful prices in any such
transfers. Phillips asserts that Crystal is
the seller of NGLP’s transferred to it by
Crystal under these agreements and has
a responsibility to determine and
observe maximum lawful prices in these
transfers, although Phillips would have

. such a responsibility for its sales of
NGLP’s taken at the outlet of the Lake
Charles’ plant as the firm's in-kind share

. under its agreement with Crystal.

Under the agreement that is currently -
in effect between Phillips as producer
and Crystal,? Crystal takes.title to the
liquefiable portion of Phillips’ “wet” gas
stream and the gas consumed in the
processing plant at the inlet to its Kings
Bayou plant, but Phillips retains title to
the residue gas. Phillips Agreement,
Article IV. In consideration for these
liquefiable hydrocdrbons and gas
consumed or extracted in the plant,
Crystal pays Phillips (1) —— percent of -
the proceeds from the sale of the natural
gas liquid products derived from - B
-Phillips’ gas stream or (2) — percent of
those products in-kind. /d., Articles VII
and VIII (as amended). Under option
one, Crystal has title to all of the
products refined from Phillips’ gas
stream prior to their sale. Under option
two, Crystal has title to —— percent of
all products and Phillips takes title to -
—— percent of all products prior to their
sale.? The agreement requires Crystal to .
sell to Phillips, at Phillips' option, all of
the NGLP's which Crystal owns that are
fractionated from the NGL’s extracted at
the Kings Bayou Plant, including those .
Crystal owns as a result of processing '
agreements with other producers, such .
as Kerr-McGee and Shell. The NGLP's
which other producers take in-kind

+This agreement is entitled *Agreement for
Extraction of Liquefiable Hydrocarbons” and was
entered into on February 18, 1670, between Phillips
and Oflchem Corporation, which on August 12,1971,
assigned all of its “rights, titles, interests, options,
elections and benefits” under the agreement to. .
Crystal, which in turn agreed to assume all of
Ollchem's obligations under the agreement. This
agreement, as amended, is referred to herein as the
“Phillips Agreement.” -

2{Jnder earlier contractual agreements, Phillips
and Crystal received different percentages of the
NGLP's.

pursuant to processing agreements with
Crystal are excepted. Id.,, Article IX. The

. agreement gives Crystal the right to

offer to sell on an annual basis all the
NGLP's it owns that are fractionated
from the NGL's extracted at the Kings
Bayou plant:® If Crystal desires to make
sales to third parties that have
submitted bids to purchase these
NGLP's, Phillips has the option of
matching the highest lawful bid received
by Crystal and purchasing the NGLP's
by paying that amount. Otherwise
Phillips may refuse to meet the bid and
Crystal may then sell to the third party
bidder all of the NGLP's which Crystal
owns that are fractionated from the
NGL’s extracted at the Kings Bayou
plant.

Under their extrdction agreements
with Crystal, which are substantially
gimilar to that between Crystaland
Phillips,* Shell and Kerr-McGee as
producers have the option to receive a
specified percentage of the proceeds.
from the sale by Crystal of products
derived from their natural gas streams
or the same percentage of those

. products in-kind.® Unlike Phillips, Shell

does not have the right of first refusal to
the NGLP's Crystal owns’'as a result of
these processing agreements, since such
NGLP's are subject to Phillips' right of
first refusal, described above. Kerr-
McGee, however, does have the right
under certain conditions to purchase the
NGLP's Crystal owns as a result of the
Kerr-McGee Agreement.® Pursuant to
their processing agreements with
Crystal, Shell, Phillips and Cities Service
have chosen to take products in-kind,

.- rather than to take the proceeds from

Crystal's sales. Kerr-McGee has elected
to receive a percentage of the sale

3These NGLP's include the —— percent.of the
NGLP's refined from Phillips’ gas that belong to
Crystal pursuant to the Phillips Agreement.

“The agreement between Kerr-McGee and
Oilchem (Kerr-McGee Agreement)is entitled
“Agreement for Extracting Liquefiable
Hydrocarbons from the Hog Bayou Field Raw Gas*
and was entered into on December 15, 1970.
Oilchem’s rights and duties under this agrecment, as
amended, were subsequently assigned to Crystal.
‘The agreement between Shell and Crystal (Shell

~“ - Agreemient) is entitled “Agreement for Extraction of

Liquefiable Hydrocarbons from the Kings Bayou

Field Gas" and was entered into in July 1972,
sUnder the Agreements that are currently in

effect Shell may receive —— percent of either the

. proceeds from Crystal’s sale of the NGLP's or may
_take — percent of these products in-kind. Shell

Agreemient, Article VIIL The similar figure presently
applicable to Kerr-McGee is8 —— percent. Kerr-
McGee Agreement, Article VIL .

6By letter to Oilchem Corporation, Crystal's .
predecessor, dated January 14, 1971, Phillips waived
its rights to purchase any NGLP’s atiributable to
Kerr-McGee’s gas and owned by Crystal during any
period Kerr-MCGee asser!s its option o purchase
the NGLP's Crystal owns that are derived from ,
Kerr-McGee's gas.

proceeds from the NGLP's refined from
its gas. ‘

During a portion of 1973 and
extending into 1974, Phillips declined to
meet the highest bona fide bids recetved
by Crystal for plant products not taken
in-kind by Phillips, Shell, and Cities
Service. Consequently, Crystal
Petroleum, a subsidiary of Crystal Oil,
purchased Crystal's plant products in
that year at the prices it offered.” Since
March 1974, Phillips has exercised its

- option to purchase all plant products
owned by Crystal, /.e. all products
refined at the Kings Bayou and Lake
Charles plants except those taken in-
kind by Phillips, Shell, and Cities
Service pursuant to these processing
agreements. -

Issue

Is Crystal the seller of the NGLP's
transferred pursuant to these
contractual agreements between
Crystal, Phillips, Shell, Kerr-McGee, and
Cities Service pertaining to the Kings
Bayou and Lake Charles plants, and do
the Mandatory Petroleum Price
Regulations require that Crystal
determine maximum lawful prices for
any such sales?

" Interpretation .

For the reasons set forth below, the
DOE has determined thaf Crystal is the
seller of all NGLP’s that Crystal owns
and that are processed from the gas
streams of Phillips, Shell and Kerr-
McGee at the Kings Bayou and Lake
Charles plants pursuant to these
contractual agreements and is thus
responsible for determining the
maximum lawful prices in all “first
sales” of these NGLP's, J.e. in all ‘
transfers of NGLP’s between firms at the
outlet of the Lake Charles plant, except
transfers of products taken in-kind .
under thege agreements by Phillips,
Shell and Cities Services.

L Application of Price Regulations

The application of the price
regulations to the transfers at the inlet of
the Kings Bayou plant is determined by
reference to the classification of the
parties under the regulations and the
manner in which the liquid
hydrocarbons are transferred. The
regulatory status of these firms as
“refiners” subject to Part 212, Subparts B
and K has been set forth in the factual
section above, and is not dispated by
any of the parties.

*These sales were not “fisrt sales” under Subpart
K, since they were merely intra-firm transfors, Sce
generally, Atlantic Richfield Co., Interpretation
1978-61, 43 FR 57583 (Decembor 8, 1078}; and
Northern Natural Gas Co., Interpretation 1975-09,
44 FR 3023 (January 15, 1979).
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A. Inlet Transfers

Under the Phillips, Shell, and Kerr-
McGee agreements with Crystal, only
title to the liquids that are extracted and
to the plant fuel that will be consumed
in the extraction process is transferred
to Crystal at the inlet of the plant. Title
to the “residue gas” remains with
Phillips, Shell and Kerr-McGee. E.g.,
Phillips Agreement, Article IV. Since the
liquid content is extracted from the
natural gas stream and the liquids are
sold to the purchaser at a price that
reflects their value as NGL's rather than
their value as a component of the
natural gas stream, these are transfers
of “natural gas liquids” as that covered
product is defined in § 212.162. El Paso
Natural Gas Co., Interpretation 1978-32,
43 FR 29534 (July 10, 1978).

Part 212, Subpart K, applies to sales of
NGL's by producers of natural gas and
refiners such as Phillips, Shell, Kerr-
McGee, Cities Services, and Crystal. 10
CFR 212.161{a). For purposes of Subpart
K, a transfer of NGL’s for value to an
unaffiliated entity is deemed to be either
a “first sale” or a *net-back sale.” 39 FR
44407, 44408 (December 24, 1974).
Section 212.162, in pertinent part,
defines these two general regulatory
concepts:

*“Net-back sale” means, with respect
to natural gas liquids, any transfer, for
value to a class of purchaser for which a
percentage of the revenues from the first
sale of natural gas liquids or natural gas
liquid products is received.

* * + * *

“First sale” means, with respect to
natural gas liquids or natural gas liquid
products, the first transfer for value to a
class of purchaser for which a fixed
price per unit of volume is determined.

The general price rule of Subpart K,
which limits “first sale” prices, was
designed to be the functional equivalent
of the “maximum allowable price™
{formerly “base price” plus *“allowable
costs”) rules of Subpart E, formerly
applicable to natural gas processors

“prior to the issuance of Subpart K.
Subpart E limited a gas processor's
prices for NGL's and NGLP's to
appropriate May 15, 1973 prices in
transactions to classes of purchaser plus
allowable increased costs. The “net-
back sale” price rule for natural gas
processors was created as a regulatory
exception, because a price for NGL's is
not normally determined until the
NGLP's are fractionatéd and sold
separately. 39 FR at 44408. That
exception was created as a more easily
administered method of treating the
complex contractual arrangements

- associated with the extraction and

fractionation of NGL's from natural gas
than was formerly provided by Subpart
E. Since the inlet transfers at issue here
are made pursuant to contractual
arrangements for the extraction and
fractionation of NGL's, these transfers
may be within the scope of the "net-
back sale” exception.

Kerr-McGee has the option to receive
as consideration for the liquids either a
specified percentage of the products in-
kind or a fixed percentage from the
proceeds of sales of the fractionated
products. It has elected to receive a
percentage of the revenues from the first
sale of the NGLP's. This transfer of
liquids to Crystal therefore fulfills the
definition of “net-back sale.” § 212.162.

The “net-back sale" price rule
contained in § 212.163(b) therefore
governs the prices charged by Kerr-
McGee to Crystal for the liquids. See
generally, El Paso, supra. As the owner
and seller of the liquids in this transfer,
Kerr-McGee would normally determine
the maximum allowable prices that it is
permitted to charge under the DOE
regulations. However, Subpart K does
not require that a gas processor
calculate a maximum lawful selling
price for a particular product unless the
product is transferred in a “first sale.”
As we noted above, the transfers of
NGL's from Kerr-McGee to Crystal are
not “first sales.” Therefore, neither Kerr-
McGee nor Crystal is required to
determine maximum lawful selling
prices for any of these volumes of NGL's
transferred from Kerr-McGee to Crystal
at the inlet side of the Kings Bayou
plant

Like Kerr-McGee, Phillips and Shell
have an option to take as their
compensation for the NGL's transferred
to Crystal either a percentage of the
fractionated products or a fixed
percentage of the proceeds from sales of
those products. Phillips and Shell have
elected to take their products in-kind,
rather than to take a percentage of the
proceeds. Although such a situation is
not expressly included in the language
of the “net-back sales” definition,
examination of the purpose of this
definition makes it plain that the inlet
transfers of NGL's from Phillips and
Shell to Crystal should be classified as
“net-back sales.” When Subpart K was
adopted, the Federal Energy
Administration (“FEA"), a predecessor
of the Department of Energy {"DOE").
recognized that price rules for NGL's
and NGLP's were complicated by the
fact that typically a fixed price sale did
not occur until the NGLP's were sold
separately. /bid. 39 FR 32718, 32719
(September 10,:1974). A pertinent
motivation for adopting the “first sale”

and the “net-back sale” concepts is set
forth in the preamble to Subpart K,
which states:

The FEA has determined that is would
be administratively impracticable to
seek to regulate, in effect, the various
terms of the many contractual
arrangements under which *“net-backs™
are determined. Accordingly, FEA
regulations will not address the manner
in which the net-back revenues are
allocated between parties, except te
provide specifically that the manner in
which net-back revenues are allocated
shall not constitute a basis upon which a
first sale price may be increased. 33 FR
44407, § 1 (December 24, 1974).

Thus, the regulations were designed to
limit “net-back” arrangements between
producers, royalty owners, and gas
processors only insofar as necessary to
insure, that net-back payments for
NGL’s do not serve as a means of
escalating maximum lawful prices of
NGLPs.

This purpose is achieved simply and
effectively by classifying the Phillips
and Shell inlet transfers of NGL’s to
Crystal as “net-back sales” pursuant to
§ 212.162. Phillips and Shell are
therefore not required to calculate
maximum lawful prices for the NGL's
they transfer to Crystal. Nevertheless.
the amount of any net-back payments
from Crystal to Phillips and Shell would
be limited, primarily by §§ 212.163(b}
and 212.169. See generally, El Paso,
supra. Moreover, any increased “net-
back” payments from Crystal to Phillips
and Shell for these NGL’s could not,
under § 212.166{d), serve as the basis for
increasing the first sale prices of the
NGLP's derived from Phillips” and
Shell's natural gas streams. The
classification of the inlet transfers from
Phillips and Shell to Crystal as *pet-
back sales™ permits the parties the
greatest flexibility in negotiating terms
and conditions without authorizing price
increases which are not cost justified.

Furthermore, the classification of
these inlet transfers from Phillips and
Shell to Crystal as “first sales” or “net-
back sales” depending solely upon
whether Phillips or Shell received
products in-kind could create
substantial, unnecessary pricing
problems. Under such a theory of
classification, if one of the producers
elected to take the NGLP's in-kind, the
inlet transfers of NGL's would be “first
sales” for which the producer would
have to determine maximum lawful
prices. In contrast, if the producer
elected to receive a percentage of the
proceeds from a sale of the NGLP’s then
the inlet transfers of NGL’s would be
“net-back sales;” the producer would
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not have to calculate maximum lawful
prices for those “net-back sales,” but the
net-back payments would be limited by
the price regulations. Thus, under an
interpretation which classified the.
producer’s inlet transfers on the basis of
. how the producer subsequently
exerciged its option to take in-kind, all
parties to such transfers would find it
difficult to comply prospectively with
the price regulations. That result could
substantially increase,the )
administrative burden of complying with
the DOE regulations without serving any
purpose that.is not already
accomplished by the classification of .
Phillips and Shell's inlet transfers of
NGL's to Crystal as “net-back sales.”

B. Outlet Transfers

The products derived from Kerr-
McGee’s gas stream are sold at a fixed
price per unit, with the proceeds divided
on a percentage basis pursuant to the
contract between Crystal and Kerr-
McGee. Because these sales to Phillips
are the first inter-firmr transfers for value
of the fractionated products at a fixed
price, they are “first sales” of NGLP's as
defined in § 212.162. The price rule in
§ 212.163(a) governs these outlet
transfers, or “first sales,” of the NGLP's
derived from Kerr-McGee's gas. As the
owner and seller of the NGLP's derived
from Kerr-McGee's gas streams, Crysfal
must determine their maximum lawful
prices, because Crystal, as the gas plant
owner and operator, sells the NGLP's in
“first sales” derived from this gas
stream. Neither Phillips nor Kerr-McGee
can be considered the owner and seller
of these NGLP’s with a responsibility for
determining their maximum lawful
prices under the regulations. Phillips has
been the purchaser, not the seller, of
these products and therefore cannot be
responsible for establishing the seller’s
(Crystal’s) maximum lawful price. As
discussed previously, the net-back
payments which Kerr-McGee receives
from Crystal are compensation for the
NGL transfers at the inlet of the
extraction facilities. Kerr-McGee is not.
responsible for determining maximum
lawful prices for hydrocarbons which it
sold in a “net-back sale” and never
received again, ’

While Shell and Kerr-McGee have
executed contracts with Crystal which
structure the options for transfersin the
same manner, they have exercised their
options in different ways. Consequently,
the application of the price regulations
to the transfers of NGLP's derived from
Shell's gas stream must be considered
separately. Shell has the same option as
Kerr-McGee to receive a percentage of

“the sale proceeds, but Shell has elected

to receive a percentage of the NGLP's
derived from its gas as its consideration
for the liquids transferred to Crystal. .

‘Effectively, Shell and Crystal take their

shares of the NGLP’s in-kind and
dispose of them according to their
individual business decisions.
Therefore, the sales of NGLP’s derived
from Shell’s gas stream should not be
considered in toto, but with reference to

. the in-kind shares taken by Shell and

Crystal which are sold separately.

As discussed previously, the transfers
of NGL’s from Shell to Crystal are “net-
back sales.” The transfers of NGLP's
from Crystal to Shell which are made in
lieu of receipt of a specified percentage
of the revenues from a sale of these
products are Shell's compensation for

. the “net-back sales.” Because afixed

price per unit is not established in these
transfers for value at the outlet of the
Lake Charles plant there is no “first
sale” and no first seller.® Because Shell
has the sole financial interest in the
NGLP's that represent its in-kind share,
Shell, not Crystal, is subject to

§ 212.163(a) if'Shell sells its in-kind
share of the NGLP’s to an unaffiliated

~ entity at a fixed price per unit.®

*Similarly, Crystal is responsible for
calculating maximum lawful prices in
sales of the NGLP's which it owns and
which represent its in-kind share of the
products derived from Shell’s gas
stream, Crystal maintains that it is not
governed by § 212.163(a) when these
NGLP's, not taken in-kind by Shell, are
sold. Nevertheless, it is Crystal that

8When Shell takes its in-kind share of NGLP's
from Crystal, there is no “first sale” of these .
products because no price is fixed for them per unit.
10 CFR 212.162. Normally, the taker of products in-
kind then will sell the products at a fixed price per
unit. The taker may sell such products in one sale or

- may divide the in-kind share and make several

“first sales.” If the taker of product in-kind
consumes the products itself, there will never be a
“first sale” under Subpart K. When a firm takes
NGLP’s in-kind as compensation for “net-back’
transfers of NGL's, the taker must compute
maximum lawful prices (gl)r the NGLP's according to

- § 212.163(a) if the producls are then sold by the*

taker in arm’'s-length transfers to unaffiliated
entities at a fixed price per unit. Furthermore, the
compensation received in such “net-back” transfers

. will not constitute a basis upoi which “first sale”

prices may be increased. 10 CFR 212.163(b). It
should be noted that taking an in-kind share also
does not fulfill the requirements of a “net-back”
sale. Rather, these transfers are subject to Subpart
K, but are not classified as “first sales” or “net-back
sales.” 10 CFR 212.161(a); CF. Sun Gas Company,

- Interpretation 1978-37, 43 FR 29543 (July 10, 1978).

?Cities Service takes an in-kind share of the
NGLP's fractionated at the Lake Charles plant
pursuant to its contractual arrangement with
Crystal. The taking of this in-kind share by Cities

" Services is not a first sale and represents Cities

Service's fee for fractionating products. Because
Cities Service is the owner of and has the sole
financial interest in its in-kind share, Cities Service
is responsible for determining maximum lawful
prices in “first sales” of its in-kind share.

bears the sole financial benefits and
burdens of price fluctuations agsociated
with the sale of its in-kind share of
NGLP's derived from Shell's gag stream.
The price regulations are designed to
regulate the interest that Crystal alone
possesses, and therefore Crystal is

.. responsible for determining maximum

lawful prices for these products. .
Both Shell and Phillips elect to receive
an in-kind share of the NGLP's as
compensation for the “net-back sales" of
NGL’s, Phillips also acquires the
remaining NGLP's derived from its gas
stream according to the bidding
procedures set forth in its contract with
Crystal. Although all NGLP's derived
from Phillips’ gas stream are transferred
to Phillips at the outlet of the Lake
Charles plant, all of those volumes are
not accounted for in an identical
manner. Some of the NGLP's taken by
Phillips represent its in-kind share (——
percent) of NGLP's derived from
Phillips’ gas stream. For the reasons set
forth in the preceding discussion relating
to NGLP's derived from Shell's gas
stream, Phillips, as a “refiner,” is the
owner of the NGLP’s representing its in-
kind share and must determine
maximum lawful prices for any sales of
the products at a fixed price per unit to
unaffiliated entities. The remaining
NGLP's (— percent) derived from
Phillips’ gas stream which represent
Crystal's compensation for processing
services are transferred in “first sales”
from Crystal as owner and seller to
Phillips as purchaser, because a prico
per unit is fixed by the bidding
procedures specified in the contract
between Crystal and Phillips. § 212,162,
Since Crystal is the owner and seller of
these NGLP's and the sole recipient of
the proceeds from their sale, Crystal
must determine maximum lawful prices.
Accordingly, Crystal is the “refiner”
which generally must compute
maximum lawful prices in “first sales"
at the outlet of the Lake Charles
fractionation plant, Crystal is not the
seller with respect to all products which
have been transferred to Shell as Shell's
in-kind share of the products processed

- from its gas stream (/.e., —— percent of

the NGLP's derived from Shell's gas
stream). Furthermore, Crystal is not tha
“refiner” and seller with respect to the
—— percent of the products derived
from Phillips’ gas which represents
Phillips’ in-kind share.

II. Crystal's Arguments

In its Request for Interpretation,
Crystal maintains that it is not the seller
of any of the NGLP's that it and Cities
Services process at the Kings Bayou and
Lake Charles plants pursuant to the
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agreements between Crystal and
Phillips, Shell, Kerr-McGee, and Cilies
Services because under these
agreements Crystalreceives only a
processing fee in-cash as a gas
processor. Request, pp. 13-17. Although
Crystal concedes that it is “in form” the
owner and seller of some of these
NGLP's (Request, pp. 9, 19-22), under
Crystal's view, the appropriate “refiner,”
ILe., Phillips or Shell, is “in substance”
the seller of all NGLP's derived from its
gas stream at these plants pursuant to
these agreements, because Phillips and
Shell entered into processing
agreements whereby they retained
ownership in some of the products.
Crystal contends that Phillips’ and
Shell’'s ownership.interests in a specified
percentage of the products processed by
Crystal constitute processing
agreements for the purposes of the
allocation and price regnlations. 10 CFR
211.62. In support of this contention,
Crystal refers to the definition of
“refiner,” set forth at 10 CFR 212.31,
which includes “the owner of covered
products which contracts to have those
covered products refined and then sells
the refined covered products to
resellers, retailers, reseller-retailers or
ultimate consumers.” Crystal argues
furthermore that the parties to these
agreements have treated Crystal as
providing a processing service for a fee,
and not as the seller of any NGLP's
pursuant to them. Request, pp. 17-18.
This argument is strongly disputed by
Phillips and Kerr-McGee in their
comments.

Contrary to Crystal's assertions, the
definition of “refiner” contained in
§ 212.31 is not interpreted with reference
to the definition of “processing
agreement” in § 211.62. The definition of
*“processing agreement” is an important
element in the crude oil allocation
(*entitlements” and “buy-sell”}) *
programs, but is wholly absent from and
not applicable to the refiner price
regulations. As part of the crude oil
alfocation program, those terms operate
to reflect more accurately the bases for
equalizing refinery use and the cost of
crude oil. The issues presented here
concern the proper costing and pricing
of NGL's and NGLP's and, therefore, the
* price regulations in Subpart K apply to
these transfers. § 212.161(a). Subpart K
provides no mechanism analogous to
§ 211.62 which recognizes processing
agreements in the manner suggested by
Crystal.

Crystal’s assertions must be
considered in light of the definition of
“refiner” set forth in § 212.31 rather than
with reference to the allocation
regulations. The refiner with respect to

the NGLP's in question in this case is the
firm that owns the NGLP's and sells
them for a fixed price per unit to an
unaffiliated entity. See §§ 212.162 and
212.163. Crystal maintains that while it
is the owner and operator of the Kings
Bayou gas plant, for purposes of the
price regulations it is not the owner and
seller of any NGLP's sold under the
processing agreements because the
Phillips Agreement effectively precludes
Crystal's control over the disposition of
any of those products. According to
Crystal, its compensation is simply a fee
for services rendered, which does not
imply any ownership rights under the
reguldtions in the plant products. Crystal
attempts to rationalize its possession of
title to the NGLP's sold under these
agreements as simply representing its
possession of the risk of loss for the
NGLP's, arguing that *in substance™ it
does not own and sell NGLP's pursuant
to these agreements. Request, pp. 9, 20~
22

Crystal relies on an Interpretation of
the refiner price regulations that was
issued to the Wanda Petroleum
Company in support of its contention
that it is not the seller under the
regulations of any NGLP's processed at
the Kings Bayou and Lake Charles
plants.* Wanda Petroleum Co.,
Interpretation 1976-2, 42 FR 7825
{February 8, 1977). Wanda was

19 Crystal also cites in support of it5 position an
appeal of an exception decision, Mervin £, Bayer
0il Co., A FEA 160,505 (July 23, 1976), 0ff, 3 FEA
183,088 (January 30, 1976). Apparently. Crystal
refers to this decision to support the proposition
that a “first sale™ of NGL's or NGLP's is made at the
time of the first transfer for value. However, the
definition of a “first sale” of erude oll is different
from that of a “first sale™ of NGL's or NGLP'5.
Compare § 212.72 with § 212.162 A “first sale™
under Subpart K is the first transfer for value at o
fixed price per unit to an unaffiliated entity. Thus.
as discussecd previously, the transfers of NGL's by
the producers to Crystal at the inlet side of the
Kings Bayou plant are not “first sales™ as defined in
§ 212.162. In the Bayer case, the firm crgued that
there were no “first sales™ of crude oil when it
purchased crude oil from stripper well leases, but
rather “first sales” of crude cil were made when the
firm sold the crude oil after transporting it. The
decision concluded that “first salcs™ of crude oil
were made when the erude oil was acquired from
the leases, because those lransfers were the first
transfers for value. lastcad of this decision
supporling Crystal’s contention, {t suggests that
Crystal is the seller under the price regulations of
the NGLP's representing Crystal's in-kind shares.
Boyer maintained that it primarily tragsparied the
crude oil to a pipeling and merely facibitated the
sale of crude oil from purchasers to the pipcline.
Therefore, according to the firm, it should not be
classified as a “reseller” The FEA regarded that
contention as without meril, stating that the firm
took title to the crude oil and had the financial
responsibility for any loss. 4 FEA at 80,519. This
decision supports the view that even if the transfcr
of covered products is considered as simply
compensation for services rendered. Crystal must
calculate maximum law{ul prices in sales of the
NGLP's to which it has title and for which it bears
the financial risk of price fluctuations.

considering leasing a gas plant to
unrelated business concerns for a
specified term at a fixed dollar sum,
with Wanda continuing to operate the
plant. The FEA concluded that Wanda,
by virtue of these proposed
arrangements, would not be deemed a
“refiner™:

{IJt is FEA's interpretation that since
the lessee, under the proposal, would be
the owner of a natural gas liquid stream
(the “raw mix") and would contract with
Wanda to operate the plant in which
that stream would be refined, and since
the lessee would then sell the refined
natural gas liquid products (propane.
butane, and natural gasoline) to
resellers, retailers, reseller-retailers, and
ultimate consumers, the lessee would
properly be considered a *“refiner” for
purposes of § 212.31 of the FEA price
rules by virtue of these activities.

Since Wanda would transfer
unencumbered title in the “raw mix™ to
the lessee under the proposal and since
Wanda would not retain any interest in
this mix or the products derived
therefrom, although it might in a
subsequent and unrelated arms-length

* transaction purchase processed

products for purposes of resale, Wanda
would properly be considered either a
“reseller,” “reseller-retailer,” or
“retailer” for purposes of § 212.31 of the
FEA price rules, notstanding the fact -
that it operated a plant which refined
the “raw material™ on the lessee’s
behalf, on a fee basis.

Id. at 7926 (emphasis added). Because
Wanda received a fixed dollar sum,
Wanda retained no interest in the “raw
mix"” or the products. In this case,
however, the processing “fee” that
Crystal claims it receives under these
contractual agreements is not
independent of product prices, but is
measured solely by product prices.
Furthermore, when Phillips and Shell
elect to take products in-kind, Crystal is
the sole recipient of the proceeds from
the “first sale” of the products not taken
in-kind. Since Crystal has a financial
interest in the proceeds from the sales of
NGLP’s at the Kings Bayou and Lake
Charles plant, Crystal is not merely
performing a service at a price not
regulated by the DOE, but is the seller of
the NGLP's not taken in-kind by Phillips,
Shell and Cities Services. )

Crystal further argues that it does not
own those products under a “right-of-
control” test, and, therefore, it is not the
seller of these NGLP’s under the price
regulations and need not determine
maximum lawful prices when the
NGLP’s are sold. Request, pp. 14-17. The
firm argues that its contractual
arrangements prevent it from controlling
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" any of the products derived from these
gas streams. According to Crystal, the
contracts operate so that Crystal_
receives only a processing fee in cash,
although Crystal would prefer to take
the products in-kind. To support the
firm's position, Crystal refers to a
number of decisions construing various
statutes and the Mandatory Petroleum
Allocation Regulations. E.G., Crystal Oil
Company, 3 FEA { 80,514 (December 1,
1975). Crystal-also argues that L0m31ana
law supports its requested
mterpretatlon Request, pp. 18-20.

These arguments and decisions are
irrelevant to the question of the
character of ownership that is required
for a sale under the price regulations
and do not alter the conclusion that
Crystal is the owner and seller of the
NGLP's transferred for a fixed price per
-unit at the outlet of the Lake Charles
plant to Phillips or other firms except
sales of in-kind shares by Phillips, Shell,
and Cities Services. The assertion that
Crystal does not possess the full bundle
of ownership rights for these NGLP's
even if true, does not mean that under
the price regulations Crystal is not the
owner and seller of these NGLP's with
the responsibility to determine their
maximum lawful prices, especially when
Crystal is the sqle recipient of the sale
proceeds. Crystal solicits bids to

determine the market value of the
NGLP's and Crystal fully bears the

" financial risk of market price

fluctuations, ., the price a willing
buyer will pay for the NGLP's. Crystal
gains or loses’if maximum lawful prices

. are unproperly calculated and,

therefore, it is Crystal that must make
and bear the responsibility for such
determinations under the regulations.

~ Moreover, at the outlet of the Lake
Charles plant, Phillips is the purchaser

-of the NGLP's (other than its in-kind

_share) at a fixed price per unit, not the
seller of the products. Phillips need not
purchase {and at times in the past has
chosen not to purchase) the——percent
of NGLP's processed from its gas-stream
which it had an option to purchase from
Crystal. If Phillips elects not to purchase
these products, then under Crystal’s
“right of control” theory maximum
lawful prices of the products for sale
could not be determined until a
satisfactory purchaser (and seller} had
been procured~which is neither a
plausible nor an intended result of the

- Subpart K price rules.

Issued in Washington, D.C., on June 19,
1979.
Everard A. Marseglia, Jr, __
Assistant General Counsel for Interpretations
and Rulings.

APPENDIX B.—Cases Dismissed \

File No. N Requestor Category Date
. dismissed
A-372 . ‘Arnold Wilson. Price June 15.
© A-358 . Nati Dusullers and Chemical Corp Price June 15,
7
|FR Doc. 79-23421 Filed 7-27-79; 8:45 am} ACTION: Final rule.

BILLING CODE 6450-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39 . '

(Docket No. 79-CE-13~AD; Amendment 39—
3520]

Beech Models 65, L-23F, U-8F, 65-80,
65-A80, 65-A80-8800 and 65-90
Alirplanes; Airworthiness Directive-

AGENCY:,Federal Aviation
Administration (FAA), DOT.,

P2 >N

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to Beech Models 65, L-23F,
U-8F, 65-80, 65-A80, 65~A80-8800 and
65-90 airplanes. The AD requires a one-
time dye penetrant inspection of the
outboard wing to center section lower
forward attachment fittings for fatigue
cracks. This action is necessary to
detect and correct fatlgue cracks which
may exist and can impdir the ability of
the wing attachment fittings to carry
design loads.

EFFECTIVE DATE: August 6, 1979.
COMPLIANCE SCHEDULE: As prescribed in
the body of the AD.

ADDRESSES: Class I Beechcraft Service
Instructions No. 0394-018 and 0393-018
Revision 1, applicable to this AD, may

be obtained from local Beechcraft
Aviation and Aero Centers or Beech
Aircraft Corporation, Commercial
Service Department, 8709 East Central,
Wichita, Kansas 67201: Copies of thege
service instructions are contained in the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106 and
Room 916, 800 Independence Avenue,
S.W., Washington, D.C, 20591.

FOR FURTHER INFORMATION CONTACT:
William L. (Bud) Schroeder, Aerospaco
Engineer, Engineering and
Manufacturing Branch, FAA, Central
Region, 601 East 12th Street, Kansas
City, Missouri 64106; télephone (816)
374-3446.

SUPPLEMENTARY INFORMATION:
Airworthiness Directives 70-25-01
(Amendment 39-1120 as amended by

" 39-1331) and 70-25-04 (Amendment 39~

1121 as amended by Amendment 39-
1332) currently include requirements for
repetitive visual and dye penetrant
inspections of the outboard wing to
center section lower forward attachment
fittings for fatigue cracks on certain
airplanes that are affected by this AD,
Subsequent to the issuance of the two
previously noted AD’s, the right
outboard lower forward wing to centor
section fitting (Beech Part Number 50~
110057-1) failed, in-flight, on a Beech
Model 65—90 au'plane The airplane was

- used primarily in low altitude (Below

2500 feet altitude) operations and the
failure occurred at approximately 5,425 .
hours time-in-service. Inspection of the
fitting shows that failure resulted from a
corrosion fatigue crack. This occurrente
indicates that AD's 70-25-01 and 70-25~
04 need to be reassessed to determine
that they are sufficient to assure the’
continued structural integrity of right
and left lower forward inboard and
outboard wing to center section
attachment fittings, Cracks in these
fittings can result in in-flight separation
of the wing if the cracks are not detected
prior to reaching critical lengths and
new components installed. Accordingly,
since the condition described herein is
likely to exist ér develop on other
airplanes of the same type design, the
FAA is issuing an AD applicable to
Beech Model 65, L-23F, U-8F, 65-80, 65~
AB80, 65-A80-8800 and 65-90 airplanes
which have Part Number 50110057 and
50-110057-1 outboard wing attachment
fittings installed. It requires (1) a one~
time special inspection of the right and
left lower forward inboard and outboard
wing to center section attach fittings for
cracks in accordance with instructions
in Class I Beechcraft Service

" Instructions No. 0393-018 Revision I and
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0394018, and (2) the submittal of a
report showing results of the special
one-time inspection and certain
information pertaining to the type of
operations in which the airplane is being
utilized.

Since a situation exists that requires
the expeditious adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator, § 39.13 of Part

-39 of the Federal Aviation Regulations
{14 CFR 39.13) is amended by adding the
following new Airworthiness Directive:

Beech

Applies to Models 65 (Military Models L~
23F or U-8F) {Serial Numbers L-1 through L~
6, LC-1 through LC-180 and LF-7 through LF-
76), 65-80 (Serial Numbers LD-1 through LD-
33, LD-35 through LD—45 and LD-47 through
LD-150), 65-A80 and 65-A80-8800 (Serial
Numbers LD-34, LD-46 and LD-151 through
LD-244) and 65-90 (Serial Numbers L]-1
through Lj-67} airplanes certificated in all
categories.

Compliance

Required as indicated unless already
accomplished. To detect fatigue cracks that
may exist in certain critical components of
the wing structure, accomplish the following:

A) On or before September 7, 1979, except
in no event is this one-time inspection
required sooner than 30 days after the last
inspection in accordance with AD 70-25-01
or 70-25-04, whichever is applicable, inspect
right and left lower forward inboard and
outboard wing to center section attach
fittings (2 on left side and 2 on right side of
the airplane) for cracks using dye penetrant
procedures in accordance with the wing
attachment fittings inspection instructions in
Class I Beechcrait Service Instructions No.
0393-018 Revision I (Models 65, L-23F, U-8F,
65-80, 65~-A80 and 65-A80-8600) or No. 0394—
018 (Model 65-90), whichever is applicable.

Note.—While inspecting the fittings with
the wing attachment bolt removed, special
attention should be directed towards
inspection of the entire counterbore area in
the recess of each fitting.

B) Accomplish the dye penetrant
inspections req by Paragraph “A" of this
AD (1) using only those materials specified in
Table I of this AD and, (2} in accordance with
application and developing instructions
provided by the manufacturer of the material
except that the penetrant must remain on the
surface for a minimum of 30 minutes before
excess penetrant is removed and developer is
applied.

_ Table !
Marnwutacturer Penot R ¢ Devolopor
Ardox, Ltd Ardox 906, Ardox 9PR 551 ... Adox 908, -
Magnaflux Corp. SKL-HF SKL-SF  SKC-S Spot Chok... SKD-S Spot Chek.
Formuta B Spot
Chek.
Met-L-Chek Co. VP-31 E-S9 D-70.
Sherwin, Inc Dubl-Chek DP=40..... Dubt-Chok DR-60 ... Dubl-Chek D-100,
Testing Sy Inc. Flaw Finder DDG0B. Flaw Findor SD808.. Flaw Findax AD708.
Tokushu Toryo Co. PT (Visbio) RY ... DT,
Turco Product Dy-Chek #2 Dy-Chek #3 Dy-Chok NAD,
Uresco, Inc. P-300A K-410E. D-495.
C) Within 48 hours after completion of the 2. Executive Transport: .

inspection required by Paragraph “A" of this
AD,complete the reporting form included
with this AD as Figure I and mail it to the
address shown thereon. (Reporting approved
by the Office of Management and Budget
under OMB No. 04-R0174.)

Reporting Form

Airplane Model Number. S
Airplane Serial Number: 2
Date of inspection required by this AD———.
Results of inspection, i.e., findings .
Airframe total hours time-in-service—————.
Total hours time-in-service on fittings
inspected:
Left outboard
Right outboard
Left inboard
Right inboard
Airplane usage: {Check those for which
airplane has been used, if known)

1. General service—————.

3. Air Taxi service———

4. Tours of gusty areas————.

5. Calibration or patrolling of items on
ground or water————

6. Weather studies——.

Show approximate percentages (%) of
airframe total hours time-in-secvice, if known,
for the following:

1. % of flight time accumulated below
10,000 feet MSL———. .

2.9 of flight time accumulated above
10,000 feet MSL———.

3. Approximate indicated airspeed: Above
10,000 feet MSL———. Below; 10,000 fect
MSL—.

4, Approximate nuntber of flight hours per
landing——. )

Name and telephone number of person who

can supply more information about usage of

the airplane———————, phone number: 3
i

-

Figure 1
Federal Aviation Administration, Wichita

Engineering and Manufacturing District

Ofiice, Attention: Airframe Unit, Room 238,

Terminal Building, Mid-Continent Airport,

Wichita, Kansas 67200.

D) If fatigue cracks are found during the
inspection required by Paragraph “A” of this
AD, prior to further flight, replace specified
wing and center section components with
new production parts in accordance with
instructions in Beechcraft Service
Instructions No. 0393-018 Revision I (Models
65, L-23F, U-8F, 65-80, 65-A80 and 65-A80~
8500} or 0384-018 {(Models 65-50) whichever
is applicable. If stress corrosion cracks are
found during the inspection required by
Paragraph “A” of this AD, prior to further
flight, replace right and left lower forward
outboard wing to center section attach
fittings (2 right side and 2 left side) with new
fittings in accordance with the above noted
Beechcraft Service Instructions.

E} Aircraft may be flown in accordance
with Federal Aviation Regulation 21.197 to a
location where this AD can be accomplished.

F) Any equivalent method of compliance
with this AD must be approved by the Chief,
Engineering and Manufacturing Branch, FAA,
Central Region.

This Amendment becomes effective
August 6, 1979.

(Secs. 313(a), 601 and 603, Federal Aviation
Act 0f 1958, as amended, (48 U.S.C. 1354(a).
and 2423); Sec. 6{c), Department of
Transportation Act (49 U.S.C. 1655{c}}; and
Sec. 11.89 of the Federal Aviation Regulations
(14 CFR 11.89).) -

Note.—~The FAA has detesmined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policles and __
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to
FAA, Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City, .
Missouri 64106.

Issued in Kansas City, Missouri on July 19,
1979.
C. R. Melugin, Jr.,
Director, Central Region.
[FR Dec. 7323014 Filod 7-27-79; &5 ax]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 63-S0~129, AmdL 39-3521]

Piper Alrcraft Corp., Models PA-28-
140, PA-28-150/-160/-180, PA-28~
235, PA-32-260, PA-32-300;
Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Final rule.




44482

.

Federal Register / Vol. 44, No. 147 | Monday, July 30, 1979 / Rules and Regulations

SUMMARY: This amendment amends -an
existing airworthiness directive (AD)
applicable to Piper Aircraft Corporation
"Models PA-28-140, PA-28-150/-160/~
180, PA—-28-235, PA-32-260, and PA-32~
300 aircraft, by increasing the serial
number effectivity of the.original AD,
and by providing ‘an alternative means
of compliance which will terminate the
repetitive inspections required by the
original AD. This amendment is needed
because the FAA has determined that
aircraft in addition-to those originally
listed in the AD'may be:affected by-the
same problem. The amendment:dlso
allows replacement of the suspect part
with a new design part, which
eliminates the repetitive inspection
requiremenit imposed by the original AD.
DATES: Effective July 30, 1979.
Compliance.schedule—As .prescribed in
body of AD.

ADDRESSES: The applicable 'PJper
Service Letter may be obtained from -
Piper Aircraft-Corporation, LockHaven
Division, Lock Haven, Pennsylvania
17745, telephone (717) 748-6711.

.A-copy of the Piper.Service Letteris
contained in the Rules Docket Room 275,
Engineering and Manufacturing Branch,
Federal Aviation.Administration, 3400
Whipple Street, East Point, Georgia.
FOR FURTHER lNFORMATlON'CONTA?T:
‘Steve Flanagan, Aerospace Engineer,,
Engineering and Manufacturing Branch,
FAA, Southern Region, P.O. Box 20636,
Allanta, Georgia 30320, 1elephone (a04)
763-7407.

SUPPLEMENTARY INFORMATION: This
amendment further amends-amendment
39-865, AD 69-22-02, as-amended by
amendment 39-1288, which currently
requires a 100 hour repetitive inspection
of molded plastic control wheels on
cértain PA-28 and PA-32 series-aircraft.
After issuing amendment 39-1288, the
FAA has determined that the inspection
requirements of the AD should be
extended to additional aircraftin the
PA-28-140 model series. Also, the
manufacturer has developed a )
replacemént metal control wheel, which
1is-subject to more Tigorous quality -
control inspection procedures, and when
installed, justifies terminafion of the
repetitive inspection requirements of AD
69-22-02. Therefore, the FAA is further
amending amendment 39-865, as
amended, by:increasing the serial * -.
number effectivity of AD 69-22-02, and
by allowing replacement of the plastic
control wheels with metal control

wheels to serve as an alternate means of .

compliance with AD §9-22-02,-which
would eliminate the repetitive -

\

—

'mspectmns currently reqmred by the

AD. .

-Since a situation exxsts that:requlres
the immediate adoption-of this
regulation, it is found that notice and
public procedure hereon are - .
impracticable, and good cause exists for
making the amendment effective in less
than 30 days. | .

Adoption of the Amendment

Accordingly, pursuanz to the authority
delegated to me by the Administrator,

_§.39:13 of Part 39 of the Federal Aviation

Regulations (14:CFR 39.13) is amended
by further amending Amendment .39~
865, AD 69-22-02/(as-amended by _

* Amendment.39-1288), as follows:

‘a. By.revising the serial number .
effectivity to read as follows:
The following are affected serial numbers:

~ PA-28-140, 28-20001 through 28-7725290

inclusive; PA-28-150/-160/-180, 28-1 through
28-4377 inclusive; PA-28-235, 28-10001
‘through 28-11039 inclusive; PA~32-260, 32~1
through 32-1110 inclusive;-and PA-32-300,
32-40001-through 3240565 inclusive.

b.By revising paragraph [e}toread as
follows: )

{e} The repetitive inspection requirements
of this AD may be terminated by replacing
the plastic control wheel(s) with metal
ramshorn type control wheel Piper part
number 78729-02V-(.750" o:d. shaft} or 79276~
00V '{1.125" o.d. shaff) as applicable.
‘Replacement of one control wheel {i.e., left or
‘right) does not terminate the requirement for
continuing repetitive inspections of the other
control wheel, if that other control wheel is
the.molded plastic type.

c. By adding a new paragraph (f) to
read.as follows: ]

(f) Piper Service Letter No. 527D,.dated
June 21, 1978, or later approved revisions,
pertains to this'same subject.

d. By adding a new paragraph (g) to
read.as follows:

(g) Make appropriate logbook entry
indicating comphance with the provisions-of
thls AD,

Amendment 39-865 became’ effechve
November 4, 1969. Amendment-39-1288
became effective September 15, 1971.
This amendment ,becomes effective July
30, 1979.

' (Secs.-313(a), 601, and 603, Federal Aviation

Act 0f1958,.as amended-{49.U.S.C. 1354(a),
1421, and 1423}; Sec. 6(c), Department.of
TransportationiAct: (49 U.S.C. 1655(c); 14 CFR
11.89).)

Note.—~The FAA has-determined ‘that this
document involves a regulation which is not
.considered to be significant under Executive

" Order 12044, as implemented by Department

of Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in East Point, Georgla, on July 19,
1979,

Lonnie D. Parrish,

" Acting Director, Southern Region. ot

[FRDoc. 79-23316 Filed 7-27-78; B:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 19378; Amdt. 39-3522]"

Airworthiness Directives; Short
Brothers Ltd. Model SD3-30 Airplanes

AGENCY:; Federal Aviation
Administration (FAA), DOT.

ACTiON: Final Tule.

SUMMARY: This amendment adopts an
- Airworthiness Directive (AD) that

requires an inspection of the area
between wing drag link attachment
longerons and spar frames to ensure
adequacy of packing and shimming
material and inspection of attachment
fittings for deformation and as
‘necessary, repacking and reshimming,
and replacement of attachment fittings
on certain Short Brothers Ltd. Model
SD3-30 airplanes. This AD is needed to
prevent fatigue of the associated
structure which could occur if the
condition is present in service beyond
10,000 flights, which could result in
failure of the wing structure.

DATES: Effective—August 13, 1979,
Compliance—As prescribed in body of
AD.

The applicable service bulletin Tay
be obtained from: Manager-Spares
Support, Production Support
Department, Short Brothers Ltd., P.O.
Box 241—Airport Road, Belfast BT3
9DZ, Northern Ireland.

A copy of the service bulletin is
contained in the Rules Docket, Rm. 916
800Independence Avenue, SW,
Washington, D.C. 20591,

FOR FURTHER INFORMATION CONTACT: D,
C. Jacobsen, Chief, Aircraft-Certification
Staff, AEU=100, Europe, Africa, and
Middle East Region, Federal Aviation
Administration, ¢/o American Embussy,
Brussels, Belgium, Telephone '513.38.30,
or C. Christie, Chief, Technical
Standards Branch, AFS-110, Federal
Aviation Administration, 800
Independence Avenue, SW,
Washington, D.C. 20591, Telephone:
(202) 426-8374. }

‘SUPPLEMENTARY INFORMATION: The FAA
has determined that structural failure of
the wing could occur on early

production Short Brothers Ltd Model
*SD3-30 airplanes if left in service
beyond 10,000 flights.
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A condition exists where insufficient
packing or shimming material was fitted
between wing drag link attachment
longerons and spar frames. The
condition was discovered and reported
by the manufacturer. It may have
resulted in deformation of the flange of
the attachment fittings. Since this
condition is likely to exist on other
airplanes of the same type design, an
airworthiness directive is being issued
which requires a one-time inspection
and as necessary, repacking and
reshimming, and replacement of

_ attachment fittings on certain Short
Brothers Ltd. Model SD3-30 airplanes.

Since a situation exists that requires
-the immediate adoption of this

regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days. .

Adoption of Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new .
Airworthiness Directive:

Short Brothers Ltd.

Applies to Model SD3-30 airplanes, Serial
Numbers SH.3001 through SH.3013,
certificated in all categories.

Compliance is required prior to the
accumulation of 10,000 flights, or within the
next 100 flights after the effective date of this
AD, whichever occurs later, unless already
accomplished.

To prevent fatigue of the affected
components and pessible structural failure of
the wing, accomplish the following:

(2) Inspect to determine the adequacy of
packing and shimming material between
wing drag link attachment longerons and spar
frames on the left and right sides of the
airplane, and inspect the flange of Cleats SD3
11-0479/A and SD3 11-0480/A and Brackets
SD3 11-1119, SD3 11-1121, and SD3 11-1123
for deformation due to the tightening of the
bolts with inadequate packing or shimming
under the flange, all in accordance with
Section 2, “Accomplishment Instructions” of
Short Brothers, Ltd. Service Bulletin SD3-53-
29, dated June 21, 1978 (hereinafter referred to
as the Service Bulletin) or an FAA-approved
equivalent.

Note.—As used in the Service Bulletin the
term “packing” means thick shimming. In
British usage, shim stock is measured in
thousandths and packing stock is measured
in sixteenths.

{b) If, during the inspection required by
paragraph (a) of this AD, inadequate packing
or shimming material is found, repack and
reshim, as necessary, in accordance with
Section 2 of the Service Bulletin or an FAA-
approved equivalent.

(c) If, during the inspection required by
paragraph (a), of this AD, it is found that the

flange of a part specified in paragraph (a} of
this AD is deformed due to the tightening of
the bolts with inadequate packing under the
flange, replace the part with a new part of the
same part number and ensure that the

packing and shimming material between

wing drag link attachment longerons and spar.
frames is adequate, all in accordance with
Section 2 of the Service Bulletin or an FAA-
approved equivalent.

(d) For purposes of this AD, an FAA-
approved equivalent must be approved by the
Chief, Aircraft Certification Stail, AEU-100,
FAA, Europe, Africa, and Middle East
Region, ¢/o American Embassy, Brussels,
Belgium, Telephone 513.38.30.

(e) For purposes of this AD, a flight
consists of one take-off and one landing.

This Amendment becomes elfective August
13, 1979. {Sec. 313(a), 601, and 603, Federal
Aviation Act of 1958}, as amended, (49 U.S.C.
1354(a), 1421, and 1423); Sec. 6{c), Department
of Transportation Act (49 U.S.C. 1655(c);: 14
CFR 11.89).

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, 85
implemented by Department of
Transportation Regulatory Policies and:
Procedures (44 CFR 11034; February 26, 1979).

Issued in Washington, D.C., on July 20,
1979,

James M. Vines,

Acting Direclor, Flight Standards Service.
{FR Doc. 79-23127 Filed 7-27-79; 845 am}

BILLING CODE 4910-13-}

14 CFR Part 39

(Docket No. 79-GL-4-AD; Amdt. 39-3519]

Alrworthiness Directives; Indlana Mills
and Manufacturing, Inc.; IMM 111040-1,
MM 111040-2, IMM 111040-3, IMM
111040-4 and IMM 111040-8

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This notice adopts an
airworthiness directive (AD) that
requires the removal from service within
the next 120 days of the following safety
belt assemblies manufactured by
Indiana Mills and Manufacturing, Inc.
and marked as meeting the standards of
FAA TSO-C2z2f: .

IMM 111040-1 Shoulder and Lap Belt
Assembly (only Lap Belt Assembly TSO
approved).

IMM 111040-2 Front Passenger
Harness Assembly (only Lap Belt
Assembly TSO approved).

IMM 111020-3 Rear Passenger
Harness Assembly (only Lap Belt
Assembly TSO approved).

IMM 1110404 Shoulder and Lap Belt
Assembly (only Lap Belt Assembly TSO
approved).

IMM 111040-8 Lap Belt Assembly.

The AD is needed since it was
determined that the criteria of TSO-C22f
and previously accepted deviation
criteria for push-button release
mechanisms are not met by these safety
belt assemblies. The high release forces -
required to release the latch mechanism
under cerlain conditions are considered
unsatisfactory.

DATES: Effective August 2, 1979.

Compliance required within the next
120 days after the effective date of this
AD, unless already accomplished.

FOR FURTHER INFORMATION CONTACT:
Terry Fahr, Engineering and
Manufacturing Branch, Flight Standards
Division, AGL-212, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, llinois 60018,
telephone (312) 694-4500, extension 424.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
Airworthiness Directive requiring that
certain models of Indiana Mills and
Manufacturing, Inc. safety belt
assemblies be removed from service
was published in the Federal Register.
The proposal was prompted by reports
of higher than acceptable push-button
release loads for these safety belt
assemblies. ‘

Interested persons have been afforded
an opportunity to participate in the
making of the amendment. The only
commenter recommended that the AD
should not be issued since (1} service
history for these belts has not shown a
problem with release forces and (2) the
criteria used to evaluate this type of
safety belt release mechanism is
unrealistic.

The fact that service history hasnot <
shown a problem to this date with the
release mechanism is in itself not
sufficient grounds to conclude that the
high push-button release force is not a
potential hazard to expeditious
emergency exit. The service exposure so
far may not have included the situation
envisioned by the push-button release
criteria. .

The push-button release force criteria
has been specifically reviewed by the
FAA since this problem arose. The
present criteria has been accepted as a
deviation to TSO-C22 for qualifying
push-button release mechanisms. Since
further acceptable deviation criteria
based on sufficient data to be
representative of the potential user
environment has not been put forth, the
present criteria is the only standard for
push-button safety belt release
mechanisms available. Alternate criteria
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have not been ruled out,-however,.and -
will be evaluated when-and ifipresented.
The FAA has:deternfined that:the
above identified Indiana Mills:and
Manufacturing, Inc. safety belt
assemblies.domot meetithe.
requirements of TSO-C22f:or present
ncceptable deviation criteria for:push-

. buttonrelease:mechanisms. This.latter

criteria requires that the release:force.
under a 250 pound load be no-gréater
than 8 pounds on the push-button and
under no conditions should the release .
force be'less than 2.5 pounds on the
push-button. Since this condition exists
in the:othersafety belts of themoted
models, this AD requires that these
safety belts be removed from service.

Adoption of the Amendment

Accordingly, pursuarnt to the.authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14-CFR 39.13) is.amended
by adding the following new
Airworthiness Directive:

Indiana Mills and Manufacturing, Inc. -

Applies to Model TMM 111040 -1, -2,-3,~4
and -8 safety belt assemblies marked as

meeting the standards of FAA'TSO-C22f. -

These safety belts are installed in, butnot
limited to, Gulfstream American Corp.
(formerly Grumman American Aviation
Corp.) AA-1B, AA-1C, AA-5, AA-5A, AA-5B
model-airplanes. -

. These safety belts'can no longer be
considered to meet the standards
prescribed by FAA TSO-CG22f-and the -
approved special criteria.forpush-
button release mechanisms which
requires the push-button release force to
be between 2.5 and -8 pounds when using
the loading conditions specified in FAA
TSO-C22f (§ 4.3.2.2 of NAS 802).

Within 120 days from the-effective

_date of the AD, these safety belts shall

not be usedin type-certificated aircraft.

Note.—Information regarding replacement
safety belts for Gulfstream American
airplanes can.be-obtained from: Gulfstream
Light Aircraft Customer Service, P.O. Box
2206,"Savannah,/Georgia 31410, Telephon
(912) 964-3000, Telgx.54—'6470. .

This amendment becomes effective -
August2,71979. &

(Secs.’313{a), 601, and 603, Federal Aviation
Act of 1958, as ‘amended, (49 U:S.C. 1354(a),
1421, and 1423);'Sec.’6(c), Department of
Transportetion Act/{49 U.S.C. 1655(c)): 14
CFR11.89.) -
Note—TheFAA has determined'that this
document involves a:regulation-which is not
significant under Executive Order 12044, as
implemented by.DOT Department:of
Transportation Regulatory Policies and
Procedures (44.FR 11034; February 26, 1979}
A copy of the Tinal evaluation prepared for
this document is contained in the docket. A

copy of it maybe-obtained by writing to

Terry Fahr, Engineering and Manufacturing

Branch, Flight ‘Standards Division, AGL-212,

‘Federal Aviafion Administration, 2300 East -

Devon‘Avenue, Des Plaines, lllinois 60018,

telephone (312)694-4500, extension 424,
Issued in Des Plaines, Tllinois on July 19,

1979. T

WayneJ. Barlow,

Acting Director, Great Lakes Region.

" {FRDoc. 78-23129 Filed 727-75: 8:45 ani]

* BILLING-CODE-4310-13M

14 CFR-Part39

[Docket No. 79-WE-14-AD; Amdt. 39-3518]

'Varga Aircraft 'Corp., ' Model 2150A
Airplanes; Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This acfion publishes in the

Federal Register and makes effective as *

to all:persons an amendment adopting a
new Airworthiness Directive (AD)
which was previously made effective as
to known U.S. operators of Varga

. Aircraft Corporation Model 2150A

airplanesby priority mail dated June 27, "
1979. This AD was issued because
failures of the elevator.horn flange -
assembly will result in loss of elevator
control and possible flutter, This AD
requires, before further flight.and before
each subsequent flight, a close visual
check Tor:cracks in the horn flange, and

_ also requires replacement with a
modified horn assembly within ten (10)
‘hours addifional time in service.
DATES: Effective August 2, 1979, except
with respect to certain persons specified
in the body of the. AD. .

Compliance .schedule—As prescribed

in the body of the AD.

ADDRESSES: The applicable service
information may‘be obtained from:
Varga Aircraft Corporation, 12250 East
QueenCreek Road, Chandler, Arizona
85224, , ,
Also, a copy of the service .
information may be reviewed at, or a
copy obtained from: Rules Docket in
Room 916, FAA, 800 Independence
Avenue-SW., Washington, D:C. 20591, or
Rules Docketin’Room 6W14, FAA
‘Western Region, 15000 Aviation :
Boulevard, Hawthorne, California 90261.

FOR FURTHER INFORMATION.CONTACT.
Wallace M. Frei, Executive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O.Box'92007, World
“Way Postal-Center, Los Angeles, _
California '90009. Telephone: (213) 536~
6351. . '

SUPPLEMENTARY INFORMATION: An
emergency Airworthiness Directive
(ADJwas adopted on June 26,.1979-and
made effective immediately upon receipt
of the girmail letter dated June 27, 1979
to all known U.S. operators of Vurga
Aircraft.Corporafion Model 2150A
airplane because of failures of the
elevator horn flange assembly. This
condition has-caused'the loss of elevator
control. The AD required a visual check
before further flight and replacement of

. horn assembly if cracks are found, and

within 10 hours additional time in
service from date of notification to
replace horn assembly with'a modified
assembly.

Since it was found thatimmediate
corrective action-was required, notice
and public procedure thereon was

_impracticable and contrary to'the public

interest and good cause existed for
making the AD effective immediately us
to all known operators-of Varga Aircraft
Corparation Model 2150A airplane,
These conditions still exist and the AD
is hereby published in the Federal

‘Register as an ‘amendment to Part 39.13

of Part 39 of the Federal Aviation
Regulations to'make it effective as to all
persons. -

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 89.13 of Part 39 of the Federal Avjution
Regulations {14 CFR 39.13) is amended,
by-adding the following new
airworthiness directive:

Varga Aircraft Corp.

Applies to Varga Aircraft Corporation
Model 2150A airplanes certificated in all
categories.

Compliance required as indicated.

To prevent failure of the elevator horn
flange assembly, which will result in loss of
‘elevator control capability and possiblo
flutter, -accomplish the following:

‘(a) Before further flight after the effeclive
date of this AD, accomplish the following
procedures and checks:

(1) Raise elevator for access to elovator
horn, :

(2) Remove paint‘from'tho elevatorhorn
andflange in the area of the flange radius,

Note 1.—~To prevent possible damage to
this structure, use a recommended paint
remover.

(3) Conduct a cloge visual chieck of this
flange radius for cracks, and

{4) If any cracks are found, before further

" flight, accomplish replacement of complete

elevator horn/balance arm assembly in
accordance with {c) below.

{b) Before each subsequent flight, until (c)
below is accomplished, conduct the
procedures of close visual ¢hecks provided In
{a)(1), (a)(2), and (a)}(3) above.

If any cracks are found, before furthor
flight, accomplish replacement of complete
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e]evagar hom/.lt):](arlut:)e ]arm assembly in SUPPLEMENTARY INFORMATION: On May  Sec.
accordance with (c) below. 9, 1979, NASA published proposed 1216313 Implementing and monitoring the
The checks required by this AD may be procedures (44 FR 27161~27168) for decision.

performed by the pilot.

Note. 2.—For the requirements regarding
the listing of compliance and method of
compliance with this AD in the airplane’s
permanent maintenance record, see FAR
91.173

{c) Within ten (10} hours additional time in
service, after the effective date of this AD,
unless already accomplished, remove the
complete elevator horn/balance arm
assembly, P/N VAC 6000J~26, and replace
with a modified arm assembly, P/N VAC
6000K-26, in accordance with Varga Service
Bulletin No. SB2150A-6, dated June 22, 1879.

(d) Equivalent modifications may be used
when approved by the Chief, Aircraft
Engineering Division, FAA Western Region.

This amendment becomes effective
August 2, 1979 as to all persons except
those persons to whom it was made
immediately effective by the airmail
letter dated June 27, 1979, which
contained this amendment.

[Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended {49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655{c)); and 14
CFR 11.89)

Issued in Los Angeles, California on July

18, 1979.

Benjamin Demps, Jr.,

Acting Director, FAA Western Region.
[FR Doc? 79-23315 Filed 7-27-79; 835 am}

BILLING CODE 4910-13-M .

NATIONAL AERONAUTICS AND
 SPACE ADMINISTRATION

14 CFR Parts 1204, 1216

Policy on Environmental Quality and
Control; Procedures for Implementing
the National Environmental Policy Act
(NEPA)

AGENCY: National Aeronautics and
Space Administration. .
AcTioR: Final rule.

SUMMARY: This rule sets forth
procedures for implementing the
provisions of the National
Environmental Policy Act (NEPA] in
accordance with the latest regulations of
the Council on Environmental Quality
{CEQY), 43 FR 55978 (1978} (to be codified
in 40 CFR 1500 et seq.).

EFFECTIVE DATE: July 30, 1979.

ADDRESS: Mr. Nathaniel B. Cohen,
Director, Management Support Office
(External Relations}, Code LB-4,
National Aeronautics and Space
Administration, Washington, D.C. 20546.
FOR FURTHER INFORMATION CONTACT:
Mr. Nathaniel B. Cohen, 202-755-8383.

implementing the provisions of the
National Environmental Policy Act
(NEPA), 43 FR 55978 (1978) (to be
codified in 40 CFR 1500 et seq.).
Interested persons were given until June
8, 1979, {o submit comments or
suggestions. No such comments or
suggestions were received.

Six changes were made, however, to
improve clarity of certain sections of the
proposed regulations and to correct
minor errors. In §§ 1216.303(c),
1216.305(b)(3), and 1216.305(d)(3), the
sentences have been rewritten {o
remove unintended ambiguity. In
§ 1216.305(d)(6), the word “funding" has
been added. In § 1216.312(b),
consultation with EPA hag been
substituted for consuliation with CEQ
on changing time periods in accordance
with § 1506.10(d) of the CEQ
Regulations. Finally, in § 1216.321(d)(1),
the requirement for an EIS if there are
significant environmental effects on the
global commons has been added.

The proposed regulation is hereby
adopted with the above changes and is
set forth below.

Robert A. Frosch,

Administrator.

PART 1216—ENVIRONMENTAL
QUALITY

1.In 14 CFR Chapter V, Subpart
1204.11 is redesignated as Subparts
1216.1 and 1216.3 and revised to read as
follows:

Subpart 1216.1—Po¥Xcy on Envikonmental
Quality and Control

Sec.

1216.100 Scope.

1216.101 Applicability.

1216.102 Policy.

1216.103 Responsibilitics of NASA officials.

Subpart 1216.3—Procedures for
Implementing the National Enviromental
Policy Act (NEPA)

1216.300 Scope.

1216.301 Applicability.

1216.302 Definition of key terms.

1216.303 Responsibilities of NASA officials.

Agency Procedures

1216.304 Major decision points.

1216.305 Criteria for actions requiring
environmental assessments.

1216.306 Preparation of environmental
assessments.

1216.307 Scoping.

1216.308 Preparation of draft statements.

1216.309 Publicinveolvement.

1216.310 Preparation of final statements.

1216311 Record of the decision.

1216.312 Timing.

1216314 Tiering.

1216.315 Processing legislative
environmental impact statements.
1216316 Cooperating with other agencies

and individuals.
1216.317 Classified information.
1218.318 Deviations. .

Other Requirements

1216319 Environmental resources
document.

1216320 Environmental review and
consultation requirements.

1216.321 Environmental effects abroad of
major Federal actions.

Authority. The National Aeronantics and
Space Act of 1958, as amended (42 U.S.C.
2451 et seq.); the National Environmental
Policy Act of 1968 (NEPA), as amended {42
U.S.C. 4321 et seq.); the Environmental
Quality Improvement Act of 1970, as
amended {42 U.S.C. 4371 et seq.); Section 309
of the Clean Air Act. as amended (42U.S.C.
7609); Executive Order 11514, Protection and
Enhancement of Environmental Quality
(March 5, 1970, as amended by Executive
Order 11991, May 24, 1977): the Council on
Environmental Quality NEPA Regulations (43
FR 55978); and Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions, January 4, 1979 {44 FR 1857).

Subpart 1216.1—Policy on
Environmental Quality and Control

§1216.100 Scope.

This Subpart sets forth NASA policy
on environmental quality and control
and the responsibilities of NASA
officials in carrying out these policies.

§1216.101 Applicabliity.

This Subpart is applicable to NASA
Headquarters and field installations.

§1216.102 Policy.

NASA policy is to:

{a) Use all practicable means,
consistent with NASA's statutory
authority, available resources, and the
national policy. to protect and enhance
the quality of the environment; .

(b} Provide for proper attention to and
ensure that environmental amenities
and values are given appropriate
consideration in all NASA actions,
including those performed under
contract, grant, lease, or permit;

(c) Recognize the worldwide and long-
range character of environmental
concerns and, when consistent with the
foreign policy of the United States and
its own responsibilities, lend
appropriate support to initiatives,
resolutions, and programs designed to
maximize international cooperation in
anlicipating and preventing a decline in
the quality of the world environment;

(d) Use systematic and timely
approaches which will ensure the
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- integrated use of the natural and social
sciences and environmental désign arts
in planning and decisionmaking for
actions which may have an impact on
the human environment;

(e} Purste research and development.
within the scope of NASA’s authonty or
in'response to authorized agencies, for
application of technologies useful in the

; protection and enhancement of

environmental quality;

(f) Initiate and utilize ecological and -

other environmental information in the -
planning and development of resource-'
oriented projects; and  ~
(g) Invite cooperation, where
appropriate, from Federal, State, local,
and regional authorities and the public
in NASA planning and decisionmaking
* processes,

§ 1216.103 Responsibllltles of NASA
officials.

(a) The Associate Admlmstrator for
External Relations or designee shall:

(1) Coordinate the formulation and
~ revision of NASA policies and positions
on matters pertaining to environmental
protection and enhancement; :

(2) Represent NASA in working with -
other governmental agencies and’
interagency organizations to formulate,
revise, and achieve uniform
understanding and application of
governmentwide policies relating to the
environment;

(3) Develop and ensure the .
implementation of agencywide
standards, procedures, and working
relationships for protection and
enhancement of environmental quality -
and compliance with applicable laws
and regulations;

(4) Develop, as an integral part of -
NASA's basic decision processes,-
procedures to ensure that environmental
factors are properly considered in all
proposals and decisions; .

(5) Establish and maintain workmg
relationships with the Councilon _ -
Environmental Quality, Environmental
Protection Agency, and other national,
state, and local governmental agencies .
concerned with environmental matters; -

(8) Acquire ‘information fof and ensure
the preparation of appropriate. NASA :
reports on environmental mattets

(b) Officials-in-Charge of Vo
Headquarters Offices and NASA Field
Installation Directors are respons1ble
for:

(1) ldenhfymg matters under their
cognizance which may affect protection

"and enhancement of environmental
quality and for employing the proper
procedures to ensure that necessary
‘actions are taken to meet the :

- regulations;

- making available to other parties, both
" governmental and nongovemmental. :

"are additionally responsible for:

"environmental quality and

" local circumstances;

‘ all such activities; and

- working relationships with national,

§ 1216.301 Applicabiiity.

(a) This Subpart is applicable to
NASA Headquarters'and field
installations. .

{b) The procedures estabhshed by this
Subpart apply to all NASA actions
which may have an impact on the
quality of the environment. These
actions may fall within any of the threo
NASA budget categories: Research and
Development (R&D), Construction of
Facilities (CofF), and Research and
Program Management {R&PM), or, if not
involving budget authority or other
Congressional approval, may be
separate from the categories.

§1216.302 Detfinition of key terms.

The definitions-contained within Part
1508, Terminology and Index, CEQ

requirements of applicable laws and

(2) Coordinating envn‘onmental
quahty-related activities under their
cognizance with the Associate
Administrator for External Relations
and

3) Supportmg and assisting the
Associate Administrator for External
Relahons on request.

(c) Officlals-m-Charge of
 Headquarters Offices are addmonally
respon31ble for:

(1) Giving high priority, in the pursuit
of program gbjectives, to the
identification, analysis, and proposal of
research and development which, if’
conducted by NASA or other agencies,
may contribute to the achievement of

- beneficial environmental objectives; and Regulations, 43 FR 55978, apply to

Subpart 1216.3. Additional definitions,
necessary for the purpose of this
Subpart, are as follows:

(a) Budget Line Items. The individual
items in the annual NASA authorization

- legislation which are used here to
classify the range of NASA actions. The
three main budget line items are:

(1) Research and Development (R&D).
Those activities directed towards
attaining the objectives of a specific
mission, project, or program. All NASA's'
aeronautics and space program

~ elements are categorized within the R&D
program categories. R&D funds are
expended chiefly for contracted
research and development and for
research grants. Some R&D funds are
also expended in support of in-house
research (e.g,, equipment purchases and
other research support, but not civil

. service salaries).

(2) Research and Program
Management (R6PM). Those activities
directed towards the general support of
the NASA institution charged with the
conduct of the geronautics and space
program. R&PM funds are expended for
the NASA civil service work force (both

(2) In coordination with the Associate
Administrator for External Relations,

advice and information useful in
protecting and enhancmg the quality of
the environment.

(d) NASA Field Installation Directors

(1) Implementing the NASA policies,
standards and procedures for the
protection and enhancement of

supplementing them as appropmate in

. (2) Specifically assighing
responsibilities for environmental
activities under the installation's
cognizance to appropriate subordinates,
while providing for the coordination of

(3} Establishing and maintaining

state, reglonal and governmental
agencies résponsible for environmental
regulations in localities in which the -
field installations conduct their

--activities. = - for performing in-house R&D and for
’ planning, managing, and supporting

Subpart 1216. 3—Procedures for contractor and grantee R&D), and for

Implementing the National other general supporting functions.

Envnronmental Policy Act (NEPA)

§ 1216.300 Scope.

This Subpart sets forth NASA
procedures implementing the provisions
of Section 102(2) of the National
Environmental Policy Act (NEPA). The
NASA procedures of this Subpart
supplement the regulations of the
Council on Environmental Quality (43
FR 55978) which establish uniform
procedures for implementing those
provisions of NEPA.

(3) Construction of Facilities (C of F).
Those activities directed towards
construction of new facilities; repair,

' rehabilitdtion, and modification of
existing facilities; acquisition of related
facility equipment; design of facilities
projects; and advance planning related
to future facilities needs.

(b) Construction of Facilities Project.
The consolidation of applicable specific '
individual types of facility work,
mcludmg related collateral equipment,
which is required to fully reflect all of
the needs, generally relating to one
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facility, which have been or may be
generated by the same set of events or
circumstances which are required to be
accomplished at one time in order to
provide for the planned initial
operational use of the facility ora
discrete portion thereof. Facility projects
are subject to the NASA decision
processes of § 1216.304.

(¢} Environmental Analysis. The
analysis of the environmental effects of
proposed actions, including alternative
proposals. The analyses are carried out
from the very earliest of planning
studies for the action in question, and
are the materials from which the more
formal environmental assessments,
environmental impact statements, and
public record of decisions are made.

(d) Institutional Action. An action to
establish, change, or terminate an aspect
of the NASA institution, defined as the
total NASA resource (plant, employees,
skills). .

{e) R&D Project. A discrete research
and development activity, with a
scheduled beginning and ending, which
normally involves one of the following
primary purposes:

(1) The design, development, and
demonstration of major advanced
technology hardware items;

(2) The design, construction, and
operation of a new launch vehicle [and
associated ground support) during its
research and development phase; and

(3) The construction and operation of
one or more aeronautics or space
vehicles (and necessary ground support)
in order to accomplish a scientific or
technical objective. R&D projects are
each subelements in the NASA R&D
budget line item. R&D projects are
subject to the decision processes of
§ 1216.304.

§1216.303 Responsibilities of NASA
officials.

(a) The Associate Administrator for
External Relations or designee, who is
responsible for developing the
procedures of this Subpart and for
ensuring that environmental factors are
properly considered in all NASA
planning and decisionmaking, shall:

(1) Monitor these pracesses to ensure
that the agency procedures are

. achieving their purposes;

{2} Advise line management and
inform NASA employees of technical
and management requirements of
environmental analysis, of appropriate
expertise available in and out of NASA,
-and—with the assistance of the NASA
General Counsel—of relevant legal
developments; and

{3) Consolidate and transmit to the-
appropriate parties NASA comments on

environmental impact statements and
other environmental reports prepared by
other agencies,

(b) Officials-in-Charge of
Headquarters Offices (bereafter termed _
“Headquarters officials") are
responsible for implementing the
procedures established by these
regulations for the consideration and
documentation of the environmental
aspects of the decision processes in
their respective areas of responsibility.

(c) The Director, Office of Legislative
Affairs, is responsible for ensuring that
legislative environmental impact
statements accompany NASA
legislative proposals or
recommendations or reports on
proposals for legislation submitted to
Congress. The Associate Administrator
for External Relations, the Comptroller,
and General Counsel will provide
guidance as required.

Agency Procedures

§ 1216.304 Major decision points.

The possible environmental effects of
a proposed action must be considered,
along with technical, economic, and
other factors, in the earliest planning. At
that stage, the responsible Headquarlers
official shall begin the necessary steps
to comply with all the requirements of
Section 102{2) of the National
Environmental Policy Act of 1969. Major
NASA activities, particularly R&D and
facility projects, generally have four
distinct phases: The conceptual study
phase; the detailed planning/definition
phase; the development/construction
phase; and the operation phase. (Other
NASA activities have fewer, less well-
defined phases, but can still be
characterized by phases representing
general or feasibility study, detailed
planning or definition, and
implementation.) Environmental
documentation shall be linked to major
decision points as follows:

(a) Completion of an environmental
assessment and the determination as to
whether an environmental impact
statement is required must be made
prior to the decision to proceed from the
conceptual study phase to the detailed
planning/definition phase of the
proposed action. For example, this
determination must be concurrent with:

(1) Proposal of an R&D project for
detailed planning and project definition;

{2) Proposal of a major Construction
of Facilities project for detailed planning
and project definition;

(3) Proposal of an institutional action
{other than a facility project) for
detailed planning and definition; and

{4) Proposal of a plan to define
changes in an approved project.

(b) The final environmental impact
statement (EIS) should be completed
and circulated prior to the decision to
proceed from the detailed planning/
definition phase to the development/
construction {or implementation) phase
of the proposed aclion. For example, the
EIS should be completed by, and
incorporated with:

(1) Proposal of an R&D project for
development/construction;

(2) Proposal of a major Construction
of Facilities project for development/
construction;

(3) Proposal to undertake a significant
institutional action (other than a facility
project); and -

(4) Proposal to implement a program
change.

§1216.305 Criteria for actions requiring
emglmnmental assessments.

(a) Whether a proposed NASA action
within the meaning of the CEQ
Regulations (43 FR 55978) requires the
preparation of an environmental
assessment, an environmental impact
statement, both, or neither, will depend
upon the scope of the action and the
context and intensity of any
environmental effects expected to result.
A NASA action shall require the
preparation of an environmental
assessment (§§ 1501.3 and 1508.9 of the
CEQ Regulations) provided the action is
not one normally requiring anr
environmental impact statement
{paragraph (c)) or it is not categorically
excluded from the requirement for an
environmental assessment and an
environmental impact statement
(paragraph (d)). :

(b) Specific NASA actions normally
requiring an environmental assessment
are: -

(1) Specific spacecraft development
and flight projects in space science.

(2) Specific spacecraft development
and flight projects in space and
terrestrial applications.

{3) Specific experimental projects in
aeronautics and space technology and
energy technology applications.

(4) Development and operation of new
space transportation systems and

- advanced development of new space

transportation and spacecraft systems.

(5) Reimbursable launches of non-
NASA spacecraft or payloads.

(6) Major Construction of Facilities
projects.

{7} Actions to alter ongoing operations
at a NASA installation which could

Jead, either directly or indirectly, to

natural or physical environmental
effects.
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{c) NASA actions expected to have a
significant effect upon the quality of the
human environment shall require an -
environmental impact statement. For
these actions an environmental
assessment is not required. Criteria to’
be used in determining significance are
given in § 1508.27 of the CEQ
Regulations (43 FR 55978). Specific
NASA actions requiring environmental -
impact statements, all in the R&D budget
category, are as follows:

(1) Development and operation of new
launch vehicles.

(2) Development and operatmn of
space vehicles likely to release
substantial amounts of foreign materials
into the earth’s atmosphere, or into

_space,

(3) Development and operation of .
nuclear systems, including reactors and
thermal devices used for propulsion
and/or power generation. Excluded are
devices with millicurie quantities or less.
of radioactive materials used as
instrument detectors and small
radioisotope heaters used for local
thermal control, provided they are
properly contained and shielded.

{d) NASA actions categorically
excluded from the requirements to - -
prepare either an environmental ,
assessment or an EIS (§ 1508.4 of the -

. CEQ Regulations) fit the following
criteria: They are each sub-elements of
an approved broadbased level-of-effort
NASA 3cience and technology program
(basic research, applied research, ’
development of technology, ongoing
mission operations), facility program, or

institutional program; and they are each .

managed relatively independently of
other related sub-elements by means of
separate task orders, Research and
Technology Operating Plans, etc.
Specific NASA actions fitting these
criteria and thus categorically excluded
from the requirements for environmental
assessments and environmental impact
statements are:

(1) R&D activities in space science
{eg., Physics and Astronomy Research
and Analysis, Planetary Exploration
Mission Operations and Data Analysis)
other than specific spacecraft
development and flight projects. ~

(2) R&D activities in space and
terrestrial applications (e.g., Resource
Observations Applied Research and
Data Analysis, Technology Utilization)
other than specific spacecraft
development and. ﬂlght projects.

(3) R&D activities in aeronautics and
space technology and energy technology
applications {e.g., Research and
Technology Base, Systems Technology
Programs) other than expenmental .
projects.

{4) R&D activities in space
transportation systems engineering and
scientific and technical support
operations, routine transportation
operations, and advanced studies.

(56) R&D activities in space trackmg

and data systems.

(6) Facility p]annmg and design
(funding).

(7) Minor construction of new
facilities including rehablhtahon.

“modification, and repair.

{8) Continuing operations of a NASA
installation at a level of effort, or altered
operations, provided the alterations -
induce only social and/or economic
effects but no natural or physical
environmental effects,

(e) Even though an action may be
categorically excluded from the need for
a formal environmental assessment or
environmental impact statement, it is
not excluded from the requirement for
an environmental analysis conducted
during the earliest planning phases. If
that analysis shows that the action
deviates from the criteria for exclusion -
and it is concluded that there may be .
significant environmental effects, an
environmental assessment must be
carried out. Based.upon-that assessment,
a determination must then be'made
whether or not to prepare an
environmental impact statement,

§ 1216.306 Preparation of environmental
assessments.,

(a) For each NASA action meeting the
criteria of § 1216.305(b), and for other
actions as required, the responsible
.Headquarters official shall prepare an
environmental assessment (§§ 1501.3
and 1508.9 of the CEQ Regulations) and,
on the basis of that assessment,
determine if an EIS is required.

- (b} If the determination is that no

environmental.impact statement is
required, the Headquarters official shall,
in coordination with the Associate
Administrator for External Relations,
—prepare a@ “Finding of No Significant

Impact.” (See § 1508.13 of the CEQ
Regulations.) The “Finding of No
Significant Impact” shall be made -
available to the affected public through
direct distribution and publication in the
Federal Register.

(c) If the determination is that an
environmental impact statement is

required, theHeadquarters official shall -

proceed with the “notice of intent to

" prepare an EIS” (see § 1508.22 of the
CEQ Regulations). The Headquarters
official shall transmit this notice to the
Associate Administrator for External
Relations for review and subsequent

*. publication in the Federal Register (see

section 1507. 3[e] of the CEQ

~—
»

* official shall prepare the

Regulations). The Headquartérs officinl
shall then apply procedures set forth in

" § 1216.307 to determine the scope of the

EIS and proceed to prepare and release
the environmental statement in
accordance with the CEQ Regulations
and the procedures of this Subpart.

(d) Environmental assessments may
be prepared for any actions, even those
which meet the criteria for
environmental impact statements
(§ 1216.305(c)) or for categorical
exclusion (§ 1216.305(d)), if the
responsible Headquarters official
believes that the action may be an
exception or that an assessment will
assist in planning or decisionmaking.

§1216.307 Scoping.

The responsxble Headquarters official
shall conduct an early and open process
for determining the scope of issues to be
addressed in environmental impact
statements and for identifying the
significant issues related to a proposed
action. The elements of the scoping
process are defined in § 1501.7 of the
CEQ Regulations and the process must
include considerations of the range of
actions, alternatives, and impacts
discussed in § 1508.25 of the CEQ
Regulations. The range of environmental
categories to be considered in the
scoping process shall include, but not be
limited to:

(a) Air quality;

(b) Water guality;

(c) Waste generation, treatment,
transportation disposal and storage;

(d) Noise, sonic boom, and vibration;

(e) Toxic substances;

(f) Biotic resources;

{g) Radioactive materials and non-
ionizing radiation;

(h) Endangered species;

(i) Historical, archeological, and
recreational factors;

(j) Wetlands and floodplains; and

(k) Economic, population and
employment factors, provided they are
interrelated with natural or physical
enwronmental factors.

§ 1216.308 Preparation of draft
statements.

(a) The responsible Headquarters
draft
environmental impact statement in the
manner provided in Part 1502 of the .
CEQ Regulations and shall submit the
draft statement and any attachments to
the Associate Administrator for
External Relations for NASA review
prior to any formal review outside
NASA. This submission shall be
accompanied by a list of Federal, state,
and local officials (Part 1503 of the CEQ
Regulatlons] and a list of other

«
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interested parties (§ 1506.6 of the CEQ Associate Administrator for External §1216.313 Implementing and monitoring
Regulations) from whom comments Relations in consultation with the the decislion.
should be requested. General Counsel. (a) Section 1505.3 of the CEQ

(b} After the NASA review is Regulations provides for agency
completed, the Associate Administrator ~ § 1216.310 Preparation of final . mo%l;ltoring to assure that ngzib’gation
for External Relations shall submit the statements. measures and other commitments
approved draft statement to the (a) After conclusion of the review associated with the decision and its
Environmental Protection Agency (EPA), process with other Federal, state, and implementation and described in the EIS
Office of Federal Activities, and shall local agencies and the public, the are carried out and have the intended
seek the views of appropriate agencies responsibléHeadquarters official shall  effects.
and individuals in accordance with Part  consider all suggestions, revise the (b) The responsible Headquarters
1503 and § 1506.6 of the CEQ statement as appropriate, and forward official shall, as necessary, conduct the
Regulations. the proposed final statement to the required monitoring and shall provide

{c) Comments received shall be Associate Administrator for External periodic reports as required by the
provided to the originating official for Relations. The Associate Administrator  Associated Administrator for External
consideration in preparing the final for External Relations shall submit the Relations.
statement. To the extent possible, approved final statement to the EPA If the monitoring activity indicates
requirements for review and Office of Federal Activities, to all that resulting environmental effects
consultation with other agencies on parties who commented, and to other differ from those described in the
environmental matters established by interested parties in.accordance with current documents, the Headquarters
statutes other than NEPA, such as the CEQ Regulations, official shall reassess the environmental
review and consultation requirements of (b) Each draft and final statement, the  impact and consult with the Assaciate
the Endangered Species Act 0f 1973, a5 sypporting documentation, and the Administrator for External Relations to
amended, should be met prior to or record of decision shall be available for  determine the need for additional
through this review process (§ 1216.320).  public review and copying at the office mitigation measures and whether to
§1216.309 Public involvement. of the responsible Headquarters official, prepare a supplement to the EIS (see

or at the office of a suitable designee. § 1502.9 of the CEQ Regulations).
,_(a) Interested persons can get Copies of draft and final environment

information on NASA environmental impact statements shall also be §1216.314 Tiering.

impact statements and other aspects of . oi-bie'at the NASA Information Actions which are the subject of an
NASA's NEPA process by contacting the  oop0n gog Independence Avenue, SW,  environmental impact statement and
Director, Management Support Office Washington, DC 20546; at information which represents projects of broad

(Code LB), NASA, Washington, DC centers at appropriate NASA field scope may contain within them
20546, 202-755-8383. Pertinent fihe installations;and at appropriate state component actions of narrower scope,
information regarding any aspect of the and local clearinghouses. perhaps restricted to individual sites of
NEPA process may also be mailed to the activity or sequential stages of a
above address. . §1216.311 Record of the declsion. mission, and which themselves may

(b) Responsible Heaﬁiq‘}aﬂeﬁs officials 4 the time of the decision on the require environmental assessments and,
and NASA Field Installation Du'ector_st proposed action, the originating where necessary, environmental impact
shall identify those persons, co;mlnum V' Headquarters official shall consult with  tatements. The CEQRegulations
organizations, ang envxrolr:m_en a ted the Associate Administrator for provide that agencies may use “Tiering
interest grogpsﬂ:v 0 may ;Ilqnfsrff‘ ¢, External Relations and prepare a (§ 1508.28 of the CEQ Regulations) of
or z}ffecte(cll 3{1 eﬁpi‘ﬁgq;e' Ived i concise public record of the decision. environmental impact statements to
o process. They shall sabmita  (See § 15052 of the CEQ Regulations.) {:};2; z\:ncglg;g:gdg:gn x;ﬁgt;:&:ﬁ;g;sr;
list of such persons and organizations to §1216.312 Timing. officials shall, by reference, make

the Associate Administrator for

External Relations at the same time they (a) Environmental impact stalements ~ Maximum use of environmental

are drafted when the Headquarters documentation already available, and

Sug?x recommendation regarding a official has determined that the avoid repetition.
"Finding of No Signiﬁcant Impact," statement shall be prepared. No § 1216.315 Processlng legis!aﬁve

Al decision to proceed to the development/  environment Impact statements.
{2) A "Notice of Intent to Prepare an construction (or implementation) phase

EIS,” : N (a) Preparation of a legislative
{3).A recommendation for public of tl}q propqsed action (the rga)m}'l b environmental impact statement shall
hearings, ~ : dec&ﬂ%ﬂ II)\?;\.Ig A)f § 512}}?3?4‘( ) ?'lll: &  conform to the requirements of § 1506.8
(4) A preliminary draft EIS, }nﬁ ;. y dates (u§n1506 :oszh(; CEeQ of the CEQ Regulations. The responsible
{5} A preliminary final EIS, ; ol lgg 33' " Headquarters official, in coordination
(6) Other preliminary environmental egulations;; blication of with the Associate Administrator for
" documents (§ 1216.321(d)). (1) Ninety days after publication ofan  gytempal Relations, shall identify those
(c) The Associate Administrator for EPA notice of a NASA draftEIS. - legislative proposals or reports on
External Relations may modify such (2) Thirty days after publicationof an  legislation that would require
lists referred to in paragraph (b) as EPA notice of a NASA final EIS. preparation of environmental impact
. appropriate to ensure that NASA shall {b) When necessary to comply with statements in accordance with criteria
comply, to the fullest extent practicable, other specific statutory requirements, set forth in § 1216.305.
with § 1506.6 of the CEQ Regulations NASA shall consult with and obtain (b) For the purposes of this provision,
and § 2-4(d) of Executive Order 12114, from EPA time periods other .lhr.m those “legislation:‘ not only excludes requests
(d) The decision whether to hold specified by the Council for timing of for appropriations (§ 1508.17 of the CEQ

public hearings shall be made by the agency action. Regulations}, but also excludes the



44490

Federal Register¥ Vol. 44, No. 147 / Monday, July 30, 1979 / Rules and Regulations

¥

annual authorization bill submitted to
the Congress.

§ 1216.316 Tooperating with other
agencies and individuals.

(a) The Associate Administrator for
External Relations shall ensure that

NASA officials have an opportunity to

- cooperate with other agencies and
individuals. He/she shall keep abreast
of the activities of Federal, state, and
local agencies, particularly activities in
which NASA has expertise or
jurisdiction by law {see § 1508.15 of the
CEQ Regulations). He/she shall inform
the responsible Headquarters official of
the need for cooperation as necessary.

(b) At the request of the Associate
Administrator for External Relations,
Headquarters officials shall initiate
discussions with another Federal-agency
concerning those activities which may
be the subject of that agency’s EIS on

. which NASA proposes to comment.

(c) At the request of the Associate
Administrator for External Relations,
the responsible Headquarters official
shall, in the interest of eliminating
duplication, prepare joint analyses,
assessments, and statements with state
and local agencies. These joint

envirenmental documents shall conform_

with the requirements of these -
procedures and overall NASA policy.

(d) Because of the uniqueness of
NASA's aerospace activities, it is
unlikely that NASA will have the
opportunity to “adopt” environmental
statements prepared by other agencies
(8 1508.3 of the CEQ Regulations).
However, should the responsible NASA
official wish to adopt a Federal draft or
final environmental impact statement or
protion thereof, he/she shall consult
with the Associate Administrator for
External Relations to determine whether
that statement meets NASA  ~
requirements. -

(e) From time to time, there may be
disagreements between NASA and
other Federal agencies regarding which
agency has primary responsibility to
prepare an environmental impact
statement in which both parties are
involved. The Headquarters official- with
primary responsibility for the activity in
question shall consult with the associate
Administrator for External Relations to
resolve such questions in accordance
with § 1501.5 of the CEQ Regulations.

(f) Responsibility for the
environmental analyses and any
necessary environmental assessments

- and environmental impact statements
required by permits, leases, easements,
etc., proposed for issuance to non-
Federal applicants rests with the
Headquarters official responsible for

granting of that permit, lease, easement,
etc. The responsible Headquarters

.official shall consult with the Associate

Administrator for External Relations for
advice on the type of environmental
information needed from the applicant
and on the extent of the applicant's
participation in the necessary
environmental studies and their
documentatien.

§ 1216317 Classified information.

Environmental assessments and
impact statements which contain
classified information $o be withheld
from public release in the interest of
national security or foreign policy shall
be organized so that the classified
portions are appendices to the
environmental document itself. The
classified portion shall not be mad
available to the public. .

' §1216.318 Deviations.

From time to time there will arise
'good and valid reasons for a deviation
from these procedures. These
procedures are not intended to be a
substitute for sound professional
judgment. Accordingly, if and as
problems arise which justify a deviation,
the proposed deviation and supporting
rationale shall be forwarded to the
Associate Administrator for External
Relations. Unless such documentation is

.received, it will be assumed that each

planning and decisionmaking action is
in accordance with these procedures.

§ 1216.319 Environmental resources
document.

Each Field Installation Director shall
ensure that there exists an
environmental resources document
which describes the current
environment at that field installation,
including cwrrent information on the
effects of NASA operations on the local
environment. This document shall

* include information on the same

environmental effects as included in an
environmental impact statement (See

§ 1216.307). This document shall be
coordinated with the Associate
Administrator for External Relations

and shall be published in an appropriate

NASA report tategory foruse as a
reference document in preparing-other
environmental documents {e.g.,
environmental impact statements for
proposed actions to be located at the -
NASA field installation in question).
The Directoref each NASA field
installation shall ensure that existing
resource documents are reviewed and
updated, if necessary, by December 31,
1980, and at appropriate intervals
thereafter. ’

§ 1216.320 Environmental revlew and
consultation requirements.

(a) Headquarters officials and Field
Installation Directors shall, to the
maximum extent possible, conduct
environmental analyses, assessments,
and any impact statement preparation
concurrently with environmental
reviews required by the laws and
regulations listed below:

{1) Section 106 of the National
Historic Preservation Act of 1966 (16
U.S.C. 470(f)) requires identification of
National Register properties, eligible
properties, or properties which may be
eligible for the National Register within
the area of the potential impact of a
NASA proposed action. Evaluation of
the impact of the NASA action on such
propetties shall be discussed in draft
environmental impact statements and
transmitted to the’Advisory Council on
Historic Preservation for comments,

(2) Section 7 of the Endangered
Species Act (16 U.S.C. 1531 et seq.)
requires indentification of and
consultation on aspects of the NASA
action that may affect listed species or
their habitat. A written request for
consultation, along with the draft
statement, shall be conveyed to the
Regional Director of the U.S. Fish and
Wwildlife Service or the National Marine,
Fisheries Service, as appropriate, for the
Region where the action will be carried
out.

(3) Executive Order 11988
{Floodplains Management) and
Executive Order 11990 {Wetlands), as
implemented by 14 CFR Subpart

. 1216.2—Floodplains and Wetlands
Management, prescribe procedures to
avoid adverse impacts associated with
the occupancy and modification of
floodplains and wetlands and require
identification and evaluation of actions

" which are proposed for location in or

which may affect a floodplain or
wetland. A comparative evaluation of
such actions shall be discussed in draft
environmental impact statements and
transmitted to appropriate A-95
clearing-houses for comments,

(b) Other environmental review and
consultation requirements peculiar to
NASA, if any, shall be identified as a
part of a NASA environmental
handbook to be prepared.

§ 1216.321 Environmental effects abroad
of major Federal actions.

(a) In accordance with these
procedures and E.O. 12114,
“Environmental Effects Abroad of Major
Federal Actions” {44 FR 1957), dated
January 4, 1979, the Headgquarters

, official shall analyze actions under his/
her cognizance with due regard for the

f
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environmental effects abroad of such
actions. The Headquarters official shall
consider whether such actions involve:

(1) Potential environmental effects on
the global commons (i.e., aceans and the
upper atmosphere);

(2) Potential environmental effects on
a foreign nation not participating with or
not otherwise involved in the NASA
activity;

(3) The export of products or facilities
producing products {or emissions/
effluents) which in the U.S. are
prohibited or strictly regulated because
their effects on the environment create a
serious publi health risk, The Associate
Administrator for External Relations
will provide additional guidance
regarding the types of chemical,
physical, and biological agents involved.

(4) A physical project which, in the
U.S., would be prohibited or strictly
regulated by Federal law to protect the
environment against radioactive
substances;

(5) Potential environmental effects on
natural and ecological resources of
global importance and which the
President in the future may designate {or
which the Secretary of State designates
pursuant to international treaty). A list
of any such designations will be
available from the Office of the
Associate Administrator for External
Relations.

{b) Prior to decisions (§ 1216.304) on
any action falling into the categories
specified in paragraph (a), the
Headgquarters official shall make a
determination whether such action may
have a significant environmental effect
abroad. -~

(c) If the Headquarters official
determines that the action will not have
a significant environmental effect
abroad, he/she shall prepare a
memorandum for the record which
states the reasoning behind such a
determination. A copy of the
memorandum shall be forwarded jo the
Associate Administrator for External
Relations. Note that these procedures do
not allow for categorical exclusions
(E-O. 12114, section 2-5(d)).

{d) If the Headquarters official
determines that an action may have a
significant environmental effect abroad,
he/she shall consult with the Associate
Administrator for External Relations
and the Director, International Affairs
Division. The Associate Administrator
for External Relations, in coordination
with the Director, International Affairs
Division, shall (as specified in E.Q.
12114) make 4 determination whether
the subject action requires:

(1) An environmental impact
statement (an EIS will be required if

there are significant effects on the global
commons});

(2) Bilateral or multilateral
environmental studies; or

(3) Concise reviews of environmental
issues.

(e) When informed of the
determination of the Associate
Administrator for External Relations,
the Headquarters official shall proceed
to take the necessary actions in
accordance with these implementing
procedures.

(f) The Associate Administrator for
External Relations shall, in coordination
with the Director, International Affairs
Division, determine when an affected
nation shall be informed regarding the
availability of documents referred to in
paragraph {d) and coordinate with the
Department of State all NASA
communications with foreign
governments concerning environmental
matters as related to E.O. 12114 (44 FR
1957).

PART 120’4—ADMINISTRATIVE
AUTHORITY AND POLICY

Subpart 1204.11 (§§ 1204.1100-1204.1103)
[Reserved]

2.In 14 CFR Chapter V, Subpart
1204.11 is reserved.
[FR Doe. 78-23182 Filed 7-27-7%; 8:45 am)
BILLING CODE 7510-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 127

[CGD7-79-08]

Security Zone—U. S. Territorial Waters
and San Juan Harbor, Puerto Rico

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This amendment to the Coast
Guard's Security Zone Regulations
establishes an area as a security zone
within 100 yards of the Cuban vessel
VIET NAM HEROICO while it is in U.S.
Territorial Waters of Puerto Rico and
San Juan Harbor. This security zone is
established to prevent interference with,
or sabotage to, the VIET NAM
HEROICO.

pATES: This amendment is effective on
8:00 A.M., 29 June 1979 and is terminated
on 12:00 A.M..“lS July 1979,

FOR FURTHER INFORMATION CONTACT:
Lieutenant J. A. McGOUGH or
Lieutenant Commander J. R. TOWNLEY,
¢/o Commanding Officer, U. S. Coast
Guard Marine Safety Office, Post Office

Box 3668, Old San Juan, Puerto Rico,
00904, Tel: 809-725-0857,

SUPPLEMENTARY INFORMATION: This
amendment is issued without
publication of a notice of proposed
rulemaking and is effective in less than
30 days from the date of publication
because this security zone involves
protection of a visiting communist flag
vessel from anticipated danger.
Insufficient advance notice of vessel’s
approved visit precluded public
procedures.

DRAFTING INFORMATION: The principal
persons involved in the drafting of this
rulemaking are LT J. A. McGOUGH and
LCDR ]. R. TOWNLEY, USCG Marine
Safety Office, San Juan, Post Office Box
3666, Old San Juan, Puerto Rico, 00904,
Tel: 809-725-0857. In consideration of
the above, Part 127 of Title 33 of the
Code of Federal Regulations is amended
by adding 127.708, to read as follows:

§ 127.708 Puerto Rico, U. S. Territorial
Waters of, and San Juan Harbor.

The area within 100 yards of the
Cuban vessel VIET NAM HEROICO
while it is in U. S. Territorial Waters of
Puerto Rico or San Juan Harbor is a
security zone.

(40 STAT, 220, as amended (50 U.S.C. 151),
Sect. 1; 63 STAT. 503 (14 U.S.C. 91), Sec.
6{b)(1): 80 STAT. 937 (49 U.S.C. 1655(b)}; EO
10173, EO 10277, EO 10352, EO 11249; 3 CFR
1949-1953 Comp. 358, 778, 873; 3 CFR 1964—
1965 Comp. 349: 33 CFR Part 6; 49 CFR
1.46(b).)

Dated: 29 June 1979.
J. D. Webb,
Commander. U. S. Coast Guard, Captain of
the Port, San Juan, PR.
(FR Doc. 79-23453 Filed 7-27-7: 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD2-79-04-R]

Safety Zone—Ohio River Mile 319.3 to
Mile 320.7

AGENCY: Coast Guard, DOT.
ACTION: Final rule,

summaRy: This amendment to the Coast
Guard's Safety Zone Regulations
establishes a safely zone on the Ohio
River. This safety zone is established for
the protection of the facilities in these
areas.

EFFECTIVE DATE: This amendment is
effective from 0900 EDT, 12 July 1979 to
1300 EDT, 12 July 1979. .

FOR FURTHER INFORMATION CONTACT:
LCDR STRASSER, USCG, C/o Marine"
Safety Office, 6th Avenue & gth Street,
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Huntington, WV 25725 TEL: 304-529-
5524,

SUPPLEMENTARY INFORMATION: This
amendment is issued without
publication of a notice of proposed
rulemaking and is effective in less than
30 days from the date of publication,
because public procedures on this’
amendment are impractical due to the

.short amount of time available to
establish the safety zone.

DRAFTING INFORMATION: The principal
person in drafting of this rule is; CDR F.
J. GRADY H], Captain of the Port,
Huntingten, WV 25725 TEL: 304-529-
5524. In consideration of the foregoing,
Part 165 of Title 33 of the Gode of . -
Federal Regulations is amended by
adding 165.205 to read as follows:

§ 165.206 Ohio River Mile 319.3 to Mile _
320.7. o

Pursuant to the authority contained in
section 1224 of title 33 of the U.S. Code
and Part 165 of title 33 of the Code of
Federal Regulations, the Goast Guard
Captain of the Port, Huntington, WV,
has established a safety zone consisting
of all of the waters of the Ohio River in
the following area.

(a) Semet Solvay div. of Allied
Chemical Corp., Ashland, KY mile 319.3

to Mile 320.7, left descending bank Ohio -

River, extending 400 feet outward from
the Kentucky shoreline.

" {b) No vessel may enter into or
proceed within the safety zone
described in subsection (a) without the-
express permission of the Captain of the
Port, Huntington, WV, 6th Avenue & th
Street, Huntington, WV 25725 TEL: 304~
529-5524.

86 STAT. 427 (33 U.S.C. 1224), as amended by -

P.L. 95-474, 92 STAT. 1475; 49 CFR 1.46(n}(4)).
Dated: july11,1979. .

F.}. Grady I1I,

Commander, U.S. Coast Guard Captain of the

Port, Huntington, WV,

[FR Doc. 79-23470 Filed 7-27-79; 8:45 am)

BILLING CODE 4910-13-M

33 CFR Part 165
{CGD7-79-07] - - ~ - -

Safety Zone—YVicinity of the
Southwest Corner of the West {ndian
Dock, Charjotte Amalie, St. Thomas,
U.S. Virgin Islands

.AGENCY: Coast Guard, DOT.
- ACTION: Final rule.

sumMMARY: This amendment to the Coast
Guard’s Safety Zone Regulations
establishes the area in the vicinity of the
Southwest Corner of the West Indian

Dock, Charlotte Amahe. St. Thomas,
U.S. Virgin Islands, as a safety zone.
This safety zone is established to
remgve all vessel traffic from the
vicinity of the ANGELINA LAURO
during the critical stage of refloating
salvage operations. Vessels not engaged
in the salvage operation are directed to
pass no closer than 400 yards to the
salvage operationt and to proceed at .
“NO WAKE" speed while in the harbor
area.

DATES: This amendment is effective

. from 0800 on 29 June 1979 untll 0800, 3

July 1978.
FOR FURTHER lNFDRMATlON CONTACT:

-Lieutenant Commander J. R. TOWNLEY

or Lieutenant J. A. McGOUGH, ¢c/o -
Commanding Officer, U.5. Coast Guard
Marine Safety Difice, Poét Office Box
3666, Old San‘Juan, Puerto Rico, 00904,
Tel: 809-725-D857.

SUPPLEMENTARY msonmmon Thls
amendment is issued without

'publication of a notice of proposed

rulemaking and this amendment is
effective in less than 30 days from the
date of publication, because public
procedures on this amendment are
impractical due to the nature of the
salvage operations which precluded
prediction of the date the.critical aspect
of the operation would occur.

DRAFTING INFORMATION: The principal
persons involved in the drafting of the
tulemaking are Lieutenant Commander
J. R. TOWNLEY, Project Officer, and
Lieutenant J. A. McGOUGH, Marine

Safety Office San Juan, Post Office Box

3666, Old San Juan, Puerto Rico, 00904,
Tel: 809-725-0857.

In consideration of the above, Part 165

. of Title 33 of the Code of Federal

Regulations is amended by adding
165.707 to read as follows:

§ 165.707 Vicinity, southwest corner, West
Jndian dock, Chariotte Amalie, St. Thomas,
U.S. Virgin Islands.

The Area enclosed by the followmg
boundary is a safety zone—from the
westernmost point of the West Indian

Dock, 18°19°59.6" N. latitude, 64°55'31.2"

W. longitude, a straight line to the
northernmost point of Rupert Rock;
thence in an arc moving west to north,

_of 400 yards radius from the

westernmost point of the West Indian
Dock and continuing to a point at
18°20°05.8"” N. latitude, 64°55'20.6"” W.
longitude; thence in a straight line
‘parallel to the West Indiari Dock to the
westernmost peint of the West Indian

) Dock.

(62 STAT. 1475 (33 U.S.C. 1225}; 49 CFR
1.46(n){4).)

-

Dated: june 27, 1979.
]J. D. Webb,
Commander, U.S. Coast Guard, Capltain of thy
Port, San Juan, PR.
[ER Deoc. 79-23469 Filed 7-27-79; 845 am)
BILLING CODE 4910~14-M

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part7

Fire Island National Seashore;
Seaplane and Amphibious Alrcraft
Regulations’

AGENCY: National Park Service.

"ACTION: Final rule. -~

SUMMARY: On August 8, 1978, the
National Park Service published in the
Federal Register {43 FR 35070) a
proposal to regulate the use of seaplancy
and amphibious aircraft. The regulations
are needed to control seaplane and
amphibious aircraft operations within
Fire Island National Seashore.
Unregulated use of surface waters by
seaplanes and amphibious aircraft has
resulted in aircraft accidents, near
collisions with small boats, compliants
of extremely low overflights and
trespassing. It is the objective of these
regulahons to promote public safety,’
minimize the conflicts among the
various users and to protect the
resources of the seashore.

EFFECTIVE DATE: July 30, 1979.

FOR FURTHER INFORMATION CONTACT:
Richard W. Marks, Superintendent, Fire
Island National Seashore, Telephone'
(516) 289-4810.

SUPPLEMENTARY INFORMATION:
Background

These regulations are being
promulgated by the National Park
Service in response to public concern for
safety and protection of property and
resources within Fire Island National
Seashore. Complaints concerning
seaplanes and amphibious aircraft
operation have been received from
homeowners and recreational boaters.
These complaints involve aircraft
taxiing, docking, take-offs, landings,
extremely low overflights and
trespassing.

Since boating has been and will
continue to be the predominant means
of access to the Seashore, it was
deemed impractical to restrict boating at
this time. Seaplanes and amphibious
aircraft represent a valid means of
transportation and a total restriction on
their use is an overly severe measure.
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This regulation would reduce conflicting
uses by requiring aircraft to land and
take off at least 1,000 feet from shore
and require that all aircraft taxiing be
accomplished with due regard for public
safety and only perpendicular to the
shoreline at legal docking sites.

On August 8, 1978, the National Park
Service published in the Federal
Register {43 FR 35070) a proposal ta
regulate the use of seaplanes and
amphibious aircraft. The 30 day public
review and comment period began on
August 8, 1978 and was scheduled to
end on September 7, 1978. This public
comment period was extended an
additional 30 days, until October 8, 1978,
because of the public interest generated
by the proposed regulations.

During the 60 day public review and
comment period, the National Park
Service received a total of 23 written
comments. Thirteen of the comments
supported the regulations as written. An
additional nine comments supported the
regulations if modified to remove
specific reference to certain exempted
communities. One comment was
received that opposed the regulations.

As originally proposed, the
regulations designated six communities
where aircraft could legally taxi to and
from docking facilities. These six
communities were specified by name,
latitude and longitude. At a meeting
with representatives of the “exempted
communities” on Fire Island, several
people opposed the listing of a
community in conjunction with a
reference in the body of the rule to
latitude and longitude. However, they
were in favor of continued seaplane
access. In the interest of providing
adegquate public notice of permitted or
prohibited activities and with a view
toward clarity of regulations, the
National Park Service has concluded
that the exempted communities desiring

-continued seaplane access should be |,
specifically listed. Therefore, the
regulations have been modified to
designate specific exempted
communities as locations where aircraft
may taxd perpendicular to the shore to
reach or leave legal docking sites.

The term “exempted community" is
derived from the legislation-establishing
Fire Island National Seashare. This
legislation provided for the continued
existence of 17 separate and distinct
communities within the authorized
boundaries of the Seashore. These
communities are designated on an
official map numbered OGP-000-04
which is available for public inspection
at the Office of the Superintendent, 120
Laurel Street, Patchogue, New York
11772, .

2

Interested airmen may obtain the
exact locations of the areas defined
within the regulations by writing or
telephoning the Superintendent. In
addition, this rulemaking will be
published in the Federal Aviation
Administration's “Notice to Airmen"
(NOTAM), which updates air
regulations for all commercial and
noncommercial air traffic users. In view
of the fact that the summer travel
season has already begun and there
have already been several aircraft
incidents that have jeopardized public
safety, the National Park Service has
determined that immediate
implementation of these regulations is
necessary. Therefore, it is deemed both
unnecessary and contrary to the public
interest to delay the effective date for 30
days after this publication.

Drafting Information

. The following persons parlicipated in
the writing of this regulation: Richard
W, Marks and William Schenk, Fire
Island National Seashore; and Michael
Finley, National Park Service,
Washington, D.C.

Impact Analysis

The National Park Service has
determined that this document is not a
significant rule requiring preparation of
a regulatory analysis under Executive
Order 12044 and Part 14 of Title 43 of the
Code of Federal Regulations; norisita
major Federal Action significantly
affecting the quality of the human
environment, which would require
preparation of an Environmental Impact
Statement.

(Section 3 of the Act of August 25, 1916, (39
Stat. 535, as amended, 16 U.S.C. 3): 245 DM 1
(42 FR 12931); and National Park Service
Order 77 (38 FR 7478), as amended)

Daniel J. Tobin, Jr.,

Associate Director, Menagement and
Operations.

In consideration of the foregoing,

§ 7.20 of Title 36 of the Code of Federal
Regulations is amended by the addition
of a new paragraph (b) as follows:

§ 720 Fire Island National Seashore.

* & * * *

(b) Operation of Seaplane and
Amphibious Aircraft

(1) Aircraft may be operated on the
waters of the Great South Bay and the
Atlantic Ocean within the boundaries of
Fire Island National Seashore, excep! as
restricted in § 2.2(a)} of this chapter and
by the provisions of paragraph (b)(2) of
this section.

(2) Except as provided in paragraph
(b)(3) of this section, the waters of the
Grgat South Bay and the Atlantic Ocean

within the boundaries of Fire Island
National Seashore are closed to take-
offs, landings, beachings, approaches or
other aircraft operations at the following
locations:

(i) Within 1000 feet of any shoreline,
including islands.

(ii) Within 1000 feet of lands within
the boundaries of the incorporated
villages of Ocean Beach and Saltaire
and the village of Seaview.

(3) Aircraft may taxi onroutes -
perpendicular to the shoreline to and
from docking facilities at the following
locations:

(i) Kismet—~Located at approximate
longitude 73°12%%2* and approximate
latitude 40°38%2".

(1i) Dunewood—Located at
approximate longitude 73°11%%* and
approximate latitude 40°38%%".

(iii) Fair Harbor—Located at
approximate longitude 73"11' and
approximate latitude 40°38%%".

{iv) Lonelyville—Located at
approximate longitude 73°11’ and
approximate latitude 40°381%".

(v) Atlantigue—Located at
approximate longitude 73°10%2" and
approximate latitude 40°38%%".

{vi) Robin’s Rest—Located at
approximate longitude 73°10° and
approximate latitude 40°38%2".

(vii) Ocean Bay Park-—Located at
approximate longitude 73°09" and
approximate latitude 40°39".

(viii) Point-O-Woods—Located at
approximate longitude 73°08%’ and
approximate latitude 40°39".

(ix) Cherry Grove—Located at
approximate longitude 73°05%%" and
approximate latitude 40°38%%".

{x) Fire Island Pines—Located at
approximate longitude 73°04%" and
approximate latitude 40°40".

(ix) Water Jsland—Located at
approximate longitude 73°02" and
approximale latitude 40°40%%’.

(xii) Davis Park—Located at
approximate longitude 73°00%%" and
approximate latitude 40°41".

{4) Aircraft operation in the vicinity of
marinas, boats, boat docks, floats, piers,
ramps, bird nesting areas, or bathing
beaches must be performed with due
caution and regard for persons and
property and in accordance with any
posted signs or uniform waterway
markers.

(5) Aircraft are prohibited from -
landing or taking off from any land
surfaces, any estuary, lagoon, marsh,
pond, tidal flat, paved surface, or any
waters temporarily covering a beach;
except with prior authorization of the
Superintendent. Permission shall be
based on the need for emergency
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service, resource protection, resource
management or law enforcement.

(8) Aircraft operations shall comply.
with all Federal, State and county
ordinances and rules for operations as
may be indicated in available
navigation charts or other aids to
aviation which are available for the Fire
Island area. .

[FR Doc. 79-23352 Filed 7-27-79; 8:45.am] ..
BILLING CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL."1285-5]

Approval of Plan Revision for South
-Dakota’ ’

AGENCY: Environmental Protection
Agency.
ACTION: Final Rulemakmg

SUMMARY: The purpose of this notice is

to approve, in part, thé State
Implementation Plan (SIP) revision for
South Dakota which was received by
EPA on January 3, 1879. This plan .
revision was prepared by the State to
meet the requirements of Part D (Plan
requirements for nonattainment areas)
of the Clean Air'Act, as amended in
1977. On April 13, 1979 (44 FR 22128);
EPA published a notice of proposed
rulemaking which described the nature
of the SIP revision, discussed certain
provisions which in EPA’s judgement -
did not comply with the requirements of
the Act, and requested public comment.
‘No publi¢ comments were received. On
June 18, 1979, EPA received clarification
from the State on most of the issues
raised in the April 13, 1979, notice. -
However, the deficiency raised with
‘tespect to the new source review
process was not resolved. This notice
describes the State’s response to those
issues and approves the Part D SIP
revision except with respect to new
source review.’

EFFECTIVE DATE: July 30, 1979,

ADDRESSES: Copies of the SIP revision, -
EPA's evaluation report, and the’
supplemental submission received on -
June 18, 1979, are available at the
following addresses for inspection:
Environmental Protection Agency, Reglon

VIII, Air Programs Branch, 1860 Lincoln

Street, Denver, Colorado 80295.
Environmental Protection Agency, Public

Information Reference Unit, 401 M Street
~ SW., Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert R. DeSpain, Chief, Air

Programs Branch, Region VIII,
Environmental Protection Agency, 1860
Lincoln Street, Denver, Colorado 80295,
telephone: 303-837-3471. -

SUPPLEMENTARY INFORMATION: On
March 3, 1978 (43 FR 8962), and on
September 11, 1978 (43 FR 40412),
pursuant to the requiremeénts of Section ~
107 of the Clean Air Act, as amended in
1977, EPA designated areas in each state
as rionattainment with respect to the -~
criteria air pollutants. In Pennington
County; South Dakota, the Rapid City
ared was designated nonattainment
with respect to total suspended
parhculates (TSpP). -

Part D of the Amendments requires
each state to revise its SIP to meet
specific requirements in the areas
désignated as nonattainment. These SIP
revisions, which were due on January 1,
1979, must demonstrate attainment of
the national ambient air quality
standards, as expeditiously as

practicable, but no later than December °

31, 1982. On January 3, 1979, EPA
received the revised SIP for the State of

- South Dakota which addressed the Part

D requirements for a nonattainment SIP.

On January 25, 1979 (44 FR 5159), EPA -

published an advanced notice of.

} avallablhty of the South Dakota SIP *

revision and invited the publicto -
comment on its approvability. In
addition, on April 13, 1979 (44 FR 22126),
EPA published a notice of proposed
rulemaking which.described the nature

of the nonattainment SIP and the results -

of EPA’s review with respect to the
requirements for an approvable

nonattainment SIP provided in a Federal ’

Register notice published on April 4,
1979 (44 FR 20372); and requested pubhc

comment. No comments were received.

The April 13, 1979, notice raised
several issues which in EPA’s judgment,
required either clarification by the State
or additional revisions to the SIP. On
June 18, 1979, EPA received
supplementary information from the
State which addressed those issues.

The following discussion describes
the nature of the SIP revision, the
deficiencies found by EPA’s review, the
Stdte’s response to those issues, and
EPA’s final determination. .,

The SIP contained an analysis of the
Rapid City ambient air quality for 1978,
as well as for 1982 after consideration
for growth. These analyses, which were
performed through the use of an EPA
approved air quality model and 1978

-ambient air quality data, showed three

general air quality problems in 1978 all

-of which are related to emissions of

fugitive dust. These problems are
discussed as follows:

(1) Ambient air quality violations
have been measured in the central
business district in recent years. The
analysis showed that they were caugsed
by fugitive dust resulting from the use of
unpaved parking lots. Further analysis
showed that a paving program
implemented in the spring and summer
of 1978 corrected this problem.

{2) Ambient air quality violations
were predicted in the vicinity of a major
construction activity underway in 1978,
While this construction activity will be
completed prior to 1982, similar future
projects would have the potential to
cause air quality violations.

(3) Severe ambient air quality
violations were predicted and have been
measured in the vicinity of several
quarrying operations in the western

. portion of the nonattainment area. The

1982 analysis predicted that if no
corrective action were taken, this
problem would continue.

As a result of the analyses discussed
above, the Pennington County
Commission adopted a county
ordinance requiring the use of various
reasonably available measures for
controlling fugitive dust emissions
during certain operations. The
applicable operations include land
clearing, construction, excavating, and
processing materials. For enforcement
purposes, the ordinance also established
an Air Quality Review Board. Although
the SIP did not contain an analysis of
the air quality benefits of the proposed
strategy, an independent analysis by
EPA has indicated that implementation
of the County ordinance, in conjunction
with existing SIP measures for
stationary sources will provide for
attainment of the national standards for

. TSP in the Rapid City nonattainment

area.

EPA'’s preliminary review revealed
several deficiencies in the SIP revision -
which needed correction. These '
deficiencies and the State's résponse ara
outhned helow.

‘() Annual Reporting—Secﬁon

» "172(b)[4) reqmres that the State revise

its emissions inventory as frequently as
necessary to assure that reasonable
further progress is obtained. EPA
guidance on the development of
approvablé SIP's issued on February 24,
1978, requires, that the SIP contain a
provision for annual reporting on the
progress of the State in meeting the
commitments in the SIP. The South
Dakofa SIP did not contain any such
provision. However, the June 18, 1979,
supplemental information contained the
appropriate commitments, thus
eliminating this deficiency.

K4
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. {2) Permit Requirements—Section
172{b}(6) requires that permits for
construction or modification of any
major stationary sources affecting a
nonattainment area be issued in
accordance with Section173 of the Act.
Compliance with this provision would
require an amendment to the permit
regulations which would allow fora
permit to be issued only after a
determination that (a) the source will
comply with the lowest achievable
emission rate, (b} all other facilities in
the State owned by the applicant are in
compliance with the SIP, and {c) the
source's emissions wounld not prevent
achieving reasonable further progress
towards attainment. The State permit
regulation does not contain these
requirements. The June 18, 1979,
supplemental information contains a
commitment {o make the necessary
changes. However, in the interim, the
State cannot issue valid new source
permits in the Rapid City nonattainment
area and the SIP must be disapproved
with respect to this provision.

(3) State Boards—Sections 128 and
110{a)(2}{F){vi) of the Clean Air Act
requires that the majority of a body
issuing permits or enforcement orders
under the Clean Air Act represent the
public interest and not derive a
significant portion of their incomes from
persons subject to such permits or
orders. The new Pennington County
fugitive dust regulation establishes an
Air Quality Review Board which does
not comply with those requirements,
The make-up of that Board as well as
the South Dakota Board of
Environmental Protection should be
amended. The June 18, 1979,
supplemental information from the State
contained a commitment that both the
State and the County were making
efforts to correct this deficiency. Until
the composition of the Boards meet the
requirements of Section 110 of the Act,
this portion of the SIP cannot be
approved. However, final dction on this
and other non-Part D requirements will

" be taken in a separate notice, and this
deficiency will not affect EPA’s action,
on the SIP regarding Part D of the Clean
Air Act. Though the improper make-up
of the Boards does not result in
disapproval of the nonattainment SIP,
this may jeopardize the authority of
these Boards to issue permits and
enforcement orders until the provisions
of Section 128 are met.

As a result of the corrective action
taken by the State of South Dakota, the

Part D revision to the SIP is approved
herein with the single exceplion
discussed above.

For each nonattainment area where a
revised plan provides for attainment by
the deadlines under section 172(a) of the
Act, the new deadlines are added to the
chart of attainment dates in 40 CFR Part
52, and the corresponding earlier
deadlines for altainment under section
110(a}(2)(A} of the Act are deleted.
However, the earlier deadlines under
section 110(a)(2)(A) retain legal
significance despite deletion of the
deadlines from the CFR.

For a compliance schedule designed
to provide for attainment by the
deadline for attainment under section
110(a)(2){A), EPA lacks authority to
approve an extension or variance
beyond that deadline except in rare
circumstances. The reason is that no
extension or variance may be approved
if it will cause the plan 1o fail to comply
with the requirements of section
110(a}(2). An extension beyond the
deadline under section 110{a}(2)(A) will
ordinarily result in the plan not
providing for attainment of the standard
by that deadline.? Therefore, EPA may
not approve a compliance date variance
or any other extension of compliance
requirement beyond the deadline under
section 110(a)(2)(A) merely because a
plan revision providing for altainment
by the later deadline under section
172(a) has been approved.*Extensions
or variances beyond the deadline under
section 110{a)(2)(A) are permitted only
in exceptional circumstances such as
where (1) the extension orvariance
would not authorize emissions

~ contributing to a violation of an ambient

standard or a PSD increment, or {2) new.
more stringent emission limils are
imposed that are incompatible with the
controls required to meet the earlier
deadline, and the State has made a
case-by-case determination that a
limited extension is therefore
necessary.?

Reference should be made to the 1978
edition of the CFR to determine the
applicable deadlines for attainment
under section 110(a}{2)(A) of the AcL

Under Executive Order 12044 EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or

1See Train v. NRDC, 421 U.S. 60, 70 (1975). -

2This interpretation is confirmed by legislative
history. 123 Cong. Rec. H 11858 {daily ed,, November
1,1977).

3Sec General Preamble an Proposed Rulemaking.
44 FR 20373-74 (April 4,1979).

whether it may follow other specialized
development procedures. EPA labels
these other regulations as “specialized”.
1 have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044,
This rulemaking action is issued under
the authority of Section 110 of the Clean

. Air Act, as amended.

Dated: July 13, 1979. -
Douglas M. Costle,
Administrator. R

Title 40, Part 52 of the Code of Federal
Regulations is amended as follows:

1.In § 52.2170, paragraph {c}(5) is
added as follows:

§52.2170 ldentification of plan.
-~ - - - *

[c) . ¥ &

(5) Provisions to meet the
requirements of Part D of the Clean Air
Act, as amended in 1977 were submitted
on January 3, 1979.

2. Section 52.2172 is revised to read as
follows:

§52.2172 Approval status.
With the exceptions set forth in this

- subpart, the Administrator approves

South Dakota’s plan as meefing the
requirements of Section 110 of the Clean
Alr Act, as amended in 1977.
Furthermore, the Administrator finds
that the plan satisfies all requirements
of Part D of the Clean Air Act, as
amended in 1977, except as noted
below.

3. Seclion 52.2175 is revised as
follows:

§52.2175 Review of new sources and
modifications. A

(a) Part D Disappraval—The
requirements of Sections 172(b}{6} and
173 of the Clean Air Act are not met,
since the plan does not contain specific
provisions of the review of major new
sources and madifications affecting the
Rapid City TSP nonattainment area {40
CFR 81.342).

4. In Section 52.2174 is revised to read
as follows: .

§522174 Attainment dates for national
standards.

The following table presents the latest
dates by which the national standards
are to be attained. These dates reflect
the information presented in South
Dakota's plan.
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Pollutant

Air quality contro! region and nonattalnment area

Particulate matter

Sulfur oxides
Nitrogen Carbon Ozona

Primary Secondary Primary Secondary

dioxide monoxide

Matropohitan Sioux City Interstate,....esssmeeses . c c c c c c c
Matropolitan Sioux Falls Interstale .. v b a c c c c c
. Black Hills-Rapid City Iptrastate: : .
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BILLING CODE 6560-01-M -

B

40 CFR Part 52
[FRL 1277-3]

Approval and Revision of Delaware
State Implementation Plan

AGENCY: Environmental Protectiqnv
Ageney. .
ACTION: Final rule. 1

SUMMARY: This notice announces the .
Administrator’s approval of a revision of
the Delaware State Implementation Plan
(SIP). The revision consists of: (1) Court
of Chancery injunction for'the Phoenix
Steel Corporatmn 8 (Phoenix) plant
located in Claymont, Delaware; (2) .
amendments to Delaware Régulations .
No. V, X1V, and XVII as they apply to
emissions from electric arc furnaces;
and (3) a newly adopted Regulation No.
XXIII entitled “Standards of
Performance for Steel Plants: Electric
Arc Furnaces.” The injunction replaces
a one-year variance granted by the State
on December 2, 1977, for charging and -
tapping operations of the electric arc
furnaces at the Company's plant in
Claymont, Delaware. The injunction
requires Phoenix to comply on or before

. December 5, 1980 with regulations
promulgated by Delaware’s Department
of Natural Resources and Environmental
Control (“the Department") which apply
to electric arc furnaces. Prior to
achieving final compliance, Phoenix
Steel Corporatlon shall not exceed the
emission rates identified in the
dispersion modeling analysis in support
of the revision.

EFFECTIVE DATE: July 30, 1979.

ADDRESSES: Copies of the revision and
the accompanying support documents
are available for inspection during
normal business hours at the followmg :
offices:

U.S, Environmental Protection Agency, Air
Programs Branch, Curtis Building, 6th and

Walnut Streets, Philadelphia, Pennsylvania -

19108, Attn.: Patricia Sheridan.
State of Delawarg, Department of Natural
Resources, Division of Environmental

Control—Air Resources, P.O. Box 1401,
Lockerman Street and Legislative Avenue,
Dover, Delaware 195801, Attn.: Robert R,
French.

Public Information Reference Unit, Room
2922—FEPA Library, U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Waterside Mall, Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:

Bernard E. Turlinski, Regional Energy

Coordinator (3AH13), U.S. .

Environmental Protection Agency,

Region III, 6th and Walnut Streets,

Philadelphia, Pennsylvania 19108,

telephone number (215) 597-9944.

SUPPLEMENTARY INFORMATION:

- Background

The Secretary of the Department of
Natural Resources and Environmental
Control applied to the Court of

Chancery of the State of Delaware fora

permanent injunction agamst Phoenix |
Steel Corporatmn concerning
comphance issues related to applicable
provisions of Regulation No. V, Section
4 (Particulate Emissions from Industrial
Process Operations) and Regulation
X1V, Section 2 {Visible Emissions). The -
Department was issued said injunction
by the Court on January 5, 1977. The
injunction provided 57 months for
compliance. These regulations are part
of Delaware’s Implementation Plan
pursuant to Section 110 of the Clean Air
Act, as amended, 42 U.S.C. 7401.

On June 1, 1977, Phoenix Steel
Corporation requested a variance from
the provisions of Regulation V, Section 4
and Regulation XIV, Section 2 of the
Department’s Regulations Governing the
Control of Air Pollution with respect to

particulate and visible emissions during

charging and tapping operatlons of the
electric arc furnaces at its plant in
Claymont, Delaware. A public hearing
on the variance request was held on
September 20 and continued on
September 26 and 27, 1977. By order of

~ the Secretary, the Department of Natural

Resources and Environmental Control
granted ?hoemx Steel Corporanon a
one-year variance from the provisions of

- Regulation XIV, Section 2 and denied

the request for variance from Regulation
V, Section 4.

On Detember 2, 1977, the Secretary
submitted the visible emissions variance
to the Environmental Protection Agency
(EPA) for consideration as a revision of
the Delaware SIP. Dn the same date the
Department adopted amendments to
Regulations No. V and XIV and a new
Regulation No. XXIII “Standards of
Performance for Steel Plants: Electric
Arc¢ Furnaces” and submitted the
amendments and the new regulation to
EPA as a proposed revision of the SIP.

In parallel with the activities
involving the above variance request,
the pérties to the original injunction also
requested that the Court issue a
superseding injunction reducing the time
for Compliance from the Order under
the prior injunction, The amended
injunction now requires compliance
with the provisions of Regulation No.
XXIII on or before December 5, 1980,

A public hearing was held on July 6,
1978, in accordance with 40 CFR 514, to *
consider the amended injunction as a
revision of the Delaware SIP.

The amended injunction was adopted
by the Department on September 26,
1978, and submitted to the EPA for
approval on October 5, 1978, In the
transmittal letter, the Secretary
requested that the one-year variance
granted by the Department to Phoenix
Steel Corporation and submitted as a
revision to the SIP on December 2, 1977,
be withdrawn in favor of the Court of
Chancery amended injunction. The
Secretary further requested that the EPA
continue consideration of the
amendments to Regulations No. V and
XIV and the new Regulation No. XXIH

Description of Revision

In the succeeding paragraphs the key

. provisions of this revision are

summarized.
A, Court of Chancery injunction—~the

- purpose of the injunction is to resolve

alleged violations by Phoenix of the
provisions of Regulation V, Section 4
and Regulation XIV, Section 2, by
requiring that Phoenix select and install
air pollution abatement equipment
according to the following schedule:

1. On or before April 5, 1978, Phoenix
shall select the type of system to be
used to control charging and tapping
emissions from its electric arc furnaces.
(Completed)

2. On or before April 15, 1978, Phoenix
shall complete the design and general
specifications for the system.
(Completed)

3. On or before May 15, 1978, Phoenix
shall phase the order for equipment of
the system applicable.to the first place
of the design. (Completed)
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4. On or before May 15, 1978, Phoenix
shall transmit to the Secretary the date
on which Phoenix will place the order
for equipment of the system applicable
to the second phase of the design.
{Completed)

5. On or before November 5, 1980,
Phoenix shall complete installation of
the balance of the system. ~

6. On or before December 5, 1980,
Phoenix shall operate the system in
compliance with the Department’s
regulations applicable to electric arc

aces.

The entire injunction is hereby
referenced. Any terms or conditions
appearing in the injunction and not
contained herein does not excuse
compliance by Phoenix Steel
Corporation.

B. The interim emission levels
applicable to Phoenix Steel Corporation
prior to achieving final compliance are
as follows: :

1. Charging and Tapping
Operations=3 lbs. of particulate matter
per ton of steel produced.

2. Electric Arc Furnaces
(baghouse)=0.05 1bs of particulate
matter per ton of steel produced.

3. Argon Lancing=0.2 Ibs of
particulate matter per ton of steel
produced. .

4. Production Rate=70 tons of steel
per hour. )

C. Regulations No. V, & XIV and
Regulation No. XV {Source Monitoring,
Record Keeping and Reporting). The
revision exempts from compliance with
these provisions electric arc furnaces,
and their associated dust handling
equipment, with a capacity of more than
100 tons.

D, Regulation No. XXIIT—This is a
new regulation created expressly for
electric arc furnaces with a capacity of
over 100 tons. The regulation establishes
emission rates for particulate matter,
capacity limits during charging and
tapping operations, monitoring
operations, and describes test methods
and procedures.

Public Comments and Decision

The amendments, as described above,
were proposed in the Federal Register
on February 13, 1979 (44 FR 9404 [1979]),
as a revision of the Delaware SIP.
During the ensuing 60-day public
comment period provided, no public
comments were received.

The Administrator has determined
that the revision as submitted on
Qctober 5, 1978 does not interfere with
attainment or maintenance of the
ambient air quality standards for
particulate matter. Therefore, the
Administrator approves the

amendments submitted by the
Department on October 5,1978, as a
revision of the Delaware State
Implementation Plan. In addition, this
revision is being made effective
immediately since no purpose would be
served by delaying its eflective date.
Concurrently, the Administrator amends
40 CFR 52.420 (Identification of Plan) of
Subpart I (Delaware) to incorporate this
plan revision into the Delaware SIP.
Under Executive-Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

(42 U.S.C. §§ 7401-7642)
Dated: July 24, 1978.

Douglas M. Costle,

Administrator.

Part 52 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart I~Delaware

1. In § 52.420 subparagraph (c)(ii) is
added as set forth below.

§52.420 Identification of plan.

* * * [ 9 *

(c) The plan revisions listed below
were submitted on the dates specified.

* * * * -

(11) Amendments to Regulations No.
V, XIV, XVI, and a newly adopted
Regulation No. XXIII (Standards of
Performance for Steel Plants: Electric
Arc Furnaces); and a Court of Chancery
injunction to control charging and
tapping emissions for the Phoenix Steel
Corporation’s plant in Claymont,
Delaware submitted on December 2,
1977 and October 5, 1978, respectively,
by the Department of Natural Resources
and Environmental Control,

[FR Doc. 79-23465 Filed 7-27-75; &45 am}
BILLING CODE 6560-01-M

40 CFR Part 52
[FKL 1277-7]

Approval and Promulgation of
Implementation Plan Approval of
Requests for Extenslons

AGENCY: Environmental Protection

* Agency (EPA).

ACTION: Final rule. .

SUMMARY: EPA is today approving
requests by the Idaho State Department
of Health and Welfare, the Oregon
Department of Environmental Quality
and the Washington Department of
Ecology for an 18-month extension in the
submittal of appropriate plans for the
control of total suspended particulate
(TSP) matter for certain non-attainment
areas.

DATE: July 30, 1979.

ADDRESS: Environmental Protection
Agency, Region 10, M/S 629, 1200 Sixth
Avenue, Seattle, WA 98101.

FOR FURTHER INFORMATION CONTACT:
Clark L. Gaulding, Chief, Air Programs
Branch M/S 629, Environmental
Protection Agency, Region 10, 1200 Sixth
Avenue, Seattle, WA 98101, Telephone
No. (206) 442-1230 (FTS) 399-1230.

SUPPLEMENTAL INFORMATION: On May
21, 1979. EPA published a Notice of
Proposed Rulemaking (44 FR 29439)
announcing its intention to approve 18-
month extensions requested by the
States of Idaho, Oregon and Washington
for secondary standards for TSP.
Pursuant to Section 110{(b) of the Clean
Air Act and 40 CFR 51.31, a state may
request such an extension provided that
attainment of the standard will require
emission reductions exceeding those
which can be achieved through
application of Reasonably Available
Control Technology. (RACT).

Under the provisions in 40 CFR 51.31,
EPA Region 10 has received the
following requests for the extension of
secondary standards for TSP:

1. The Idaho Department of Health
and Welfare (IDHW). By a letter dated
February 16, 1979, the IDHW requested
an extension for all secondary TSP non-
attainment areas in the State of Idaho.

2. The Oregon Department of
Environmental Quality (DEQ). By letters
dated March 2, 1879 and April 6, 1979,
the DEQ requested extensions for the
following secondary TSP non-
attainment areas in the State of Oregon:
Portland, Eugene-Springfield, and
Medford-Ashland.

3. The Washington Department of
Ecology (DOE). By its letter of April 4,
1979. the DOE requested an extension
for all secondary TSP non-attainment
areas in Washington.

These extensions will provide the
states with adequate time to conduct
necessary studies and develop control
strategies for the attainment of
secondary standards for TSP. In each
case the state indicated that RACT was
either being implemented to meet the
primary TSP standard, or that RACT
would be included in the 1979 revisions
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to the State Implementation Plan to meet
the primary TSP standard.

Only two comments were received in
response to the proposed extensions.
Both were from private citizen groups.in
Idaho which were in favor of the
proposed rulemaking.

EPA is therefore today approving the
states’ requests for 18-month extensions.
Part 52 of Chapter I, Title 40, Code of
Federal Regulations is amended as.

follows: ,

1. Section 52.672 is amended by

adding paragraph (d} as follows:

§52.672 Extensions.

* * * * *

(d) The Regional Administrator
hereby extends to July 1, 1980, the
statutory timetable for submission of
Idaho's plan for the attainment and
maintenance of the secondary standards
for total suspended particulate:in all ~

. non-attainment areas.in'Idaho.
" 2. Section 52.1981is amended by
adding paragraph (d} as follows:

§52.1981 Extensions.

* * L3 * *

(d) The Regional Administrator
hereby extends to July 1, 1989, the
statutory timetable for submission of -
Oregon’s plan for the attainment and
maintenance of the secondary standards
for total suspended particulate matter im-
Portland, Springfield-Eugene, and
Medford-Ashland non-attainment areas
in' Oregon. .

3. Section 52.2472 Extensions, is
amended by adding paragraph (b) as
follows:

§ 52.2472 -Extensions.

* * * * * - —

.. (b) The Regional Administrator
hereby extends to July 1, 1980 the:
statutory timetable for submission of
Washington’s plan for the aftainment-
and maintenance of the secondary
standards for total suspended
particulate matter in all non-attainment
areas in Washington. )
(Section 110(b) Clean Air Act (42 US.C.
7410(b).) - .

Dated: July 23, 1979.
Douglas M. Costle,
Admninistrator:
|FR Doc. 79-23463 Filed 7-27-79; 8:45 am]
BILLING CODE 6560-01-M

40 CFR Part 52
[FRL 1271-4),

Approval and Promulgation of
Implementation Plans; Connecticut
Revision ’

AGENCY: Environmental Protection .
Agency.
ACTION: Final rule. -

SUMMARY: EPA is approving a revision
to the Connecticut State Implementation
Plan which grants a variance to
Regulation 19-508-19(a)(2)(i} “Control of
Sulfur Compound Emissions”. The
variance was granted to Northeast
Utilities on bebalf of United
Technologies, to purchase, store and
burn Arabian light crude oil which
would not exceed 2.9% sulfur content’by_
weight, a non-conforming fuel, until
April 1, 1981, in order that United
Technologies may test a jet engine using:
this fuel. -
EFFECTIVE DATE: July 30, 1979.

FOR FURTHER INFORMATION CONTACT:
Sarah Simon, Air Branch, Region I, JFK
Federal Building, Boston, Massachusetts
02203, (617) 223-5609.

SUPPLEMENTARY INFORMATION: On April
16, 1979 the Commissioner of the
Connecticut Department of
Environmental Protection (the-
Department) submitted a revision to the
State Implementation Plan (SIP) for a
variance to Regulation 19-508-19(a)(2)(i)
“Control of Sulfur Compound
Emissions™. The variance would allow
Northeast Utilities, on behalf of United
Technologies, to purchase, store and
burn non-conforming fuel until April 1,
1981, in order that United Technologies
may test an engine using Arabian light
crude oil. The engine was built by
United Teclinologies, and. is currently
owned and operated by Northeast
Utilities atits South Meadow Station,
Hartford, Connecticut. The effective
state regulation limits sulfur-in-fuel oil
content to one-half percent (0.5%) by
weight, while the crude oil to be used in,
testing of the engine may contain up to
2.9% sulfur. An increase of SO: only is

" expected of the pollutants emitted from

fuel burning.
An application for a variance to.
Regulation 19-508-19(a)(2)(i) was

- submitted to the Department in-August

1978. The Department, after public
hearing, issued State Order Number 716
on April 3, 1979 granting the variance.
The State order terminates on April 1,
1981, limits sulfur content to. 2.9%, and.
also requires thé following: reports on.

- fuel analyses and quantities, a daily log '
-of operation and fuel consumption,

testing limits of.2500 hours in a twelve
month period and 5000 hours in two
years, a maximum firing rate of 1900
gallons/hour, suspension of testing
during air pollution advisories, a limit of
20% opacity for emissions, and an
emission test for SO, NO,, and
particulates. Testing is to be conducted
using only Unit 11 of the South Meadow
Station.

The Regional Administrator published
a notice in the Federal Register on May
24,1979 (44 FR 30122) proposing to
approve the revision. Technical support
submitted by the Department showed
that emissions from this testing program
would not result in violation of the
National Ambient Quality Standards for
SO: or of the Prevention of Significant
Deterioration (PSD) increment. The

“results of the modeling performed by

United Technologies and the analysis by
the Department were described in the

_proposed rulemaking notice. EPA’s

review of the modeling results indicates
that impacts from the engine testing will
be well under the standards and
allowable increments. Since this
revision expires April 1, 1981, the PSD
increment consumption will be restored.
No letters of comment were received
during the 30-day public comment

period.

After evaluation of the State’s
submittal, the Administrator has
determined that the Connecticut
revision meets the requirements of the
Clean Air Act and 40 CFR Part 51.
Accordingly, this revision to the
Connegticut SIP is approved.

This action is being made effective
immediately in order that United
Technologies may proceed with its test
program within the time period allowed
by this variance.

(Sec. 110(a) and 301 of the Clean Alr Act, as
amended, (42 U.S.C. 7401 and 7601).)
Dated: July 18, 1979.
Douglas M. Costle,
Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

1. In § 52.370, paragraph (c)(10) is
added to read as follows:

Subpart H—Connecticut
§52.370 ldgnliﬁcatlon of plan.

* * * t e *
(c)tif
* * -‘ * *
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{10} A revision to Regulation 19-508—
19(a)(2)(i) submitted by the
Commissioner of the Connecticut
Department of Environmental Protection
on April 16, 1979, granting a variance
until April 1, 1981 to Northeast Utilities.
[FR Doc. 79-23466 Filed 7-27-72; 8:45 am}

BILLING CODE 6560-01-M

[FRL 1277-8]
490 CFR Part 52

California Plan Revision: San Diego
County Air Pollution Control District

AGENCY: Environmental Protection
Agency.
ACTION: Final rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA) takes fina] action to
approve and, where appropriate, take no
action on changes to the San Diego
County Air Pollution Control District
{APCD) portion of the California State
Implemenfation Plan (SIP) submitted by
the Governor's designee. The intended
effect of this action is to update rules
and regulations and to correct certain
deficiencies in the SIP.

EFFECTIVE DATE: August 29, 1979,

FOR FURTHER INFORMATION CONTACT:
Louise Giersch, Director, Air and
Hazardous Materials Division,
Environmental Protection Agency, 215
Fremont Street, San Frangisco, *
California 94105, Attn: Douglas Grano
(415) 556-2938.

SUPPLEMENTARY INFORMATION: On
September 8, 1978 (43 FR 40040), EPA
published a Notice of Praposed
Rulemaking for revisions to the San
Diego County APCD’s rules and
regulations submitted on june 22, 1978
and July 13, 1978 by the California Air
Resources Board (ARB) for inclusion in

. . the California SIP.

The changes contained in this
submittal and being acted upon by this
notice include the following: addition of
new regulations pertaining to
architectural coatings, deletion of the
_previous architectural coatings
coverage, additions to the hearing board
fee collection procedures, changes in the
procedure for requesting hearings, and
the addition of emergency variance
provisions.

These rules were revised to correct
deficiencies, add clarity and make
needed additions. All of the rule
revisions were evaluated as to their
consistency with the Clean Air Act, 40
CFR Part 51 and EPA policy.

A list of the rules being considered by
this action was published as part of the

«

Notice of Proposed Rulemaking. The
Notice provided a 30-day public
comment period. Comments were
received from the San Diego County
APCD concerning Rule 67, Architectural
Coatings, Rule 97, Emergency Variance,
and Rule 98, Breakdoiwvn Conditions:
Emergency Variance. These comments
are addressed below.

The District explained that new Rule
67 references a previously approved rule
to insure uninterrupted coverage of
solvent emissions. EPA concurs with the
District's analysis and is approving Rule
67 without retaining the previously
approved architectural coating coverage

> of Rule 66 (1), (m), and (n), submitted

July 22, 1975.

The District also noted that Rule 97,
which contains procedures to grant
emergency variances, is necessary to
give “temporary relief in a real-time
frame." EPA is approving Rule 87 as a
procedure for the granting of variances.
However, it should be noted that each
variance must also satisfy the
requirements of section 110 of the Clean
Air Act and 40 CFR Part 51 in order to
be approved by EPA as a revision to the
SIP,

With respect to Rule 88, which
concerns upset/breakdown conditions,
the District enclosed an amended
version of the rule containing a number
of improvements. The District indicated
that they had adopted this rule and
submitted it to the ARB. On May 23,
1979, the ARB submitted Rule 88 to EPA
as an SIP revision. Thus, EPA is taking
no action on Rule 98, submitted July 13,
1978, since it has been superseded.

Under section 110 of the Clean Air Act
as amended and 40 CFR Part 51, the
Administrator is required to approve or
disapprove regulations submitted as SIP
revisions. It is the purpose of this Notice

"to approve all of the rules listed in the

Notice of Proposed Rulemaking and to
incorporate them into the California SIP,
with the exception of Rule 61.2, Transfer
of Volatile Organic Compounds into
Mobile Transport Tanks, Rule 61.3,
Transfer of Volatile Organic -
Compounds into Stationary Storage
Tanks, and Rule 98, Breakdown
Conditions: Emergency Variance.

Rule 61.2 has been superseded by a
May 23, 1979 submittal, and thus, action
is reserved for a future Federal Register
notice. Action on Rule 61.3 is also
reserved for the future notice since .
related District rules, such as Rule 61.2,
are not yet part of the SIP, and Rule 61.3
cannot be approved independent of
them.

Furthermore, EPA is taking no action
on Rule 98 since it has been superseded

by the May 23, 1979 submittal, as
discussed above.

The California Air Resources Board
has certified that the public hearing
requirements of 40 CFR 51.4 have been
satisfied.

Under Executive Order 12044 EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.”
EPA has reviewed the regulations being
acted upon in this notice and
determined that they are specialized
regulations not subject to the procedural
requirements of Executive Order 12044.
(Secs. 110 and 301(a) of the Clean Air Act as
amended (42 U.S.C. 7410 and 7601(a)).)

Dated: July 23, 1979.

Douglas M. Costle,
Administrator.

PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Subpart F of Part 52 of Chapter 1, Title
40 of the Code of Federal Regulations is
amended as follows:

Subpart F—California

1. Section 52.220 is amended by
adding paragraphs (c)(44)(vi) and
(c)(45)(iii) as follows:

§52.220 Identification of plan.

* » * * ~
c L 2R IR

(44) LR IR .

(vi} San Diego County APCD.

{A) New or amended Rules 66, 67.0,
and 67.1.
* L * » L 2

[45 LR N

(iii) San Diego County APCD.

(A) New or amended Rules 42, 76, and
97.
[FR Do 79-23467 Fied 7-5-79: 845 am)
BILLING CODE 65£0-01-R

40 CFR Part 65
[FRL 1275-6]

Delayed Compliance Order for Central
Soya Company, inc.

AGENCY: Environmental Protection
Agengcy.
ACTION: Final rule.

SUMMARY: By this rule, the
Administrator of U.S. EPA approves a
Delayed Compliance Order to Central
Soya Company, Inc. (Central Soya). The
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Order requires the Company to bring air

emissions from its two-coal fired boilers °

at Marion, Ohio into compliance with

" gertain regulations contained in the
federally approved Qhio State
Implementation Plan (SIP). Central
Soya’s compliance with the Order will
preclude suits under the Federal
enforcement and citizen suit provisions

of the Clean Air Act (Act) for violations |

of the SIP regulations covered in the
Order.

oATES: This rule takes effect July 30,
1979.

FOR FURTHER INFORMATION CONTACT:
Cynthia Colantoni, United Stafes
Environmental Protection Agency,
Region V, 230 South Dearborn St.,
Chicago, Illinois 60604. TeIephone (312}
353-2082,

“SUPPLEMENTARY INFORMATION: Ori May
8, 1979 the Regional Administrator of
U.S. EPA’s Region V Office published-in
the Federal Register (44 FR 26940) a
notice setting out the provisions of a
proposed State Delayed Compliance

‘Order for-Central Soya. The notice
asked for public comments and offered
the opportunity to request a public
hearing on the proposed Order. No
public comments and no request for a
public hearing were received in

" response to the notice.

Therefore, a Delayed Comipliance -
Order effective this date isapproved to
Central Soya by the Administrator of
U.S. EPA pursuant to the authority of
Section 113(d)(2) of the Act, 42 U.S.C.
7413(d)(2). The Order places Central
Soya on a schedule to bring its two coal-
fired boilers at Marion, Ohio into
compliance as expeditiously as
practicable with Regulations OAC 3745—
17-07 and OAC 8745-17-10, a part of the
federally approved Ohio State
Implementation Plan. Central Soya is
unable to immediately comply with
these regulations. The Order also
imposes intermim requirements which
meet Sections 113(d](1](C) and 113(d)(7):
of the Act, and emission monitoring and
reporting requirements. If the conditions
of the Order are met, it will permit
Central Soya to delay compliance with
the SIP regulation covered by the Order
until April 15, 1980.

Compliance with the Order by Central
Soya will preclude Federal enforcement
action under Section 113 of the Act for
violations of the SIP regulation covered
by the Order: Citizen suits under Section
304 of the Act to enforce against the
source are similarly precluded.
Enforcement may be initiated, however,
for violations-of the terms of the: Order,
and for violations of the regulation
covered by the Order which occurred

before the Order was issued by U.S.
EPA or after the Orderis terminated. If
the Administrator determines that

" Central Soya is in violation of &

requirement contained in the Order, one
or more of the actions required by
Section 113(d)(9) of the Act will be
initiated. Publication of this notice of
final rulemaking constitutes final
Agency action for the purposes of
judicial review under Section 307(b) of
the Act.

. U.S. EPA has determined that the
Order shall be effective July 30, 1979
because of the need to immediately

“place Central Soya on a schedule for
- compliance with the Ohio State

Implementation Plan. . .

(42 U.S.C. 7413(d). 7601)
Dated: July 18, 1979.

In consideration of the foregoing,
Chapter I of the Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS

By adding the following entry to the
@abfe in Section 65.401:

§65.401 U.S. EPA approval of State
delayed compliance orders issued to major
stationary sources.

The State Order identified below has
been approved by the Administrator in
accordance with Section 113{d)(2) of the
Act and with this Part. With regard to
this Order, the Administrator has made
all the detérminations and findings

Douglas M. Costle, which are hecessary for approval of the
Administrator: Order under Section 113(d) of the Act.
Source Location Crder No. Date of FR sip tation.  Final comp!
proposat involved date
« » - - L
Central Soya Co. I0Cxcomee e Marion, QWO .umumame. None ... ... .. . May8,1979... OAC Apnt 15, 1980
. . IT45-17-07;
OAC
- 3745-17-10.

. . C -

N - .

{FR Doc. 79-23460 Filed 7-27-79: 8:45 am|
BILLING CODE 6560-01-81

40 CFR Part 65 .
[FRL 1274-31

Delayed Compliance Order for Factory
Power Co.

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Final rule:

SUMMARY: By this rule, the
Administrator of U.S. EPA issues a
Delayed Compliance Order to Factory
Power Company. The Order requires the
company to bring air emissiong from
two of its four coal-fired boilers at
Cincinnati, Ohio, into compliance with
certain regulations contained in the

- federally approved Ohio State

Implementation Plan (SIP). Factory
Power Company’s compliance with-the
Order will preclude suits under the
Federal enforcement and citizen suit
provisions of the Clean Air Act (Act] for
violations of the SIP regulations covered
in the Order.

DATE: This rule takes effect July 30, 1979.

FOR FURTHER INFORMATION CONTACT:
Louise Gross, Attorney, United States
Environmental Proteclion Agency.
Region*V, 230 S, Dearborn Street,
Chicago, Illinois 60604, Telephone (312)
353-2082.

SUPPLEMENTARY INFORMATION: On May
8, 1979, the Regional Administrator of
U.S. EPA’s Region V Office published in
the Federal Register (44 FR 26943) a
notice setting out the provisions of &
proposed Federal Delayed Compliance
Order for Factory Power Company. The
notice asked for public comments and
offered the opportunity to request a
public hearing on the proposed Order.
No public comments and'no request for
a public hearing were received in
response to the notice.

Therefore, a Delayed Compliance
Order effective this date is issued to
Factory Power Company by the
Administrator of U.S. EPA pursuant to
the authority of Section 113(d)(1) of the

* Act, 42 U.S.C. 7413(d)(1). The Order

places Factory Power Company on a
schedule to bring two of its four coal-
fired boilers at Cincinnati, Ohio, into
compliance as expeditiously as
practicable with Regulation AP-3-11, a
part of the federally approved Ohio
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State Implementation Plan. Factory
Power Company is unable to’
immediately comply with this
regulation. The Order also imposes
interim requirements which meet
Sectiofis 113(d){1)(C) and 113({d}(7) of the
Act, and emission monitoring and
reporting requirements. If the conditions
of the Order are met; it will permit
Factory Power Company to delay
compliance with the SIP regulation
covered by the Order until March 30,
1980. -

° Compliance with the Order by Factory
Power Company will preclude Federal
enforcement action under Section 113 of
the Act for violations of the SIP
regulation covered by the Order. Citizen
suits under Section 304 of the Act to
enforce against the source are similarly
precluded. Enforcement may be -
initiated, however, for violations of the
terms of the Order, and for violations of
the regulation covered by the Order
which occurred before the Order was
issued by U.S. EPA or after the Order is
terminated. If the Administrator
determines that Factory Power
Company is in-violation of a
reéquirement contained in the Ordeér, one
or more of the actions required by

Section 113(d)(9) of the Act will be
initiated. Publication of this notice of
final rulemaking constitutes final
Agency action for the purposes of
judicial review under Section 307(b} of
the Act.

U.S. EPA has determined that the
Ordér shall be effective upon
publication of this notice because of the
need to immediately place Factory
Power Company on a schedule for
compliance with the Ohio State
Implementation Plan.

{42 U.S.C. 7413(d}, 7601)
Dated: July 19, 1979.

Douglas M. Costle,

Administrator.

In consideration of the foregoing,
Chapter I of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—-DELAYED COMPLIANCE
ORDERS

By adding the following entry to the
table in § 65.400:

§65.400 Federal delayed compliance .
orders issued under section 113(d)(1), (3),
and (4) of the Act.

Source Location

Orcer No

Dab ol FR SPregfiton Fral comglanca
propasct Invetvod [AN:]

- - -

Factory Power CO. .. Cincinnati, Ohro

. . -

EPA-5-79-A~22. .. M2y B, 1979 .. AP-3-11 . ... Morch 33, 1520

[FR Doc. 75-23461 Filed 7-27-79: 8:45 am}
BILLING CODE 6560-01-M

406 CFR Part 401

[FRL 1260-5]

_ ldentification of Conventional
Pollutants

AGENCY: Environmental Protectipn

Agency.

ACTION: Final Rule.

SUMMARY: EPA is issuing a final rule
establishing oil and grease as a
conventional pollutant. EPA is
withdrawing its proposal to designate
chemical oxygen demand {COD) and
phosphorus as conventional pollutants.
Additionally, EPA is establishing two
new sections in 40 C.F.R. Part 401 which
will contain the list of conventional
pollutants and the previoulsy published
list of toxic pollutants.

DATE: This rule becomes effective July
30, 1979.

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Mackenthun, Director,
Criteria and Standards Division (WH-
585), Office of Water Planning and
Standards, U.S. Environmental
Protection Agency, 401 M Street, SW..
Washington, D.C. 20460, Telephone 202/
755-0100.

SUPPLEMENTARY INFORMATION: Section
304(a)(4) of the Clean Water Act
requires that:

The Administrator shall, within 90 days

after the date of enactment of the Clean
Water Act of 1977 and from time to time

. thereafter, publish and revise as appropriate

information identifying conventional
pollutants, including but not limited to,
pollutants classilied as biological oxygen
demanding, suspended solids, fecal coliform.
and pH. The thermal compenent of any
discharge shall not be identified as a
conventional pollutant under this paragraph.

On July 28, 1978 the Agency published
a Federal Register notice designating
biochemical oxygen demand (BOD). pH.

fecal coliform bacteria, and total
suspended solids {TSS) as conventional
pollutants (43 FR 32857). The Agency
also proposed three pollutants for
addition to the list. Public comments
were solicited on the addition of
chemical oxygen demand (COD], oil and
grease and phosphorus. In this notice
the Agency identified two criteria for
selection of conventional pollutants.
First, conventional pollutants are
generally those poliutants which are
naturally occurring, biodegradable,
oxygen demanding materials, and solids
and which have characteristics similar
1o naturally cccurring biodegradable
substances. Second, conventional
pollutants include those classes of
pollutants which traditionally have been
the primary focus of wastewater controL
Based on these criteria, EPA concluded
that conventional pollutants may
include suspended solids, oxygen
demanding substances and nutrients.
The Agency also stated that
conventional pollutants may, in some
cases, be used as indicators of toxic
pollutahts.

EPA is today establishing oil and
grease as a conventional pollutant and
withdrawing its proposal to add COD
and phosphorus to the conventional
pollutant list. The Agency is confirming
the use of the selection criteria and
pollutant classes for any future
identification of conventional pollutants.

Additionally, in order to aid the public
in determining the classification of a
pollutant, the Agency is establishing two
new seclions in 40 CFR Part 401. Section
401.16 will coutain the list of designated
conventional pollutants. Section 401.15
will contain the list of toxic pollutants,
designated pursuant to section 307(a}(1)
of the Clean Water Act, which was
previously published on January 31,1978 -
(43 FR 4108).

Background

Under the Clean Water Act, there are
now effectively three classes of
pollutants for purposes of effluent
limitations guidelines. Toxic poliutants
are established pursuant {o section
307(a)(1)-of the Act, and conventional
pollutants are designated under the
authority of section 304(b}{4). All other
pollutants are “non-toxic, non-
conventional” pollutants. Both toxic and
“non-toxic, non-conventional™
pollutants are subject to effluent
limitations representing “best available
technology economically achievable™
(BAT). However, the modifications to
BAT limits provided by sections 301{c])
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and 301(g) are not available forBAT
limitations on toxic pollutants.

Pursuant to section 304(b){4)(B) of the
Clean Water Act, conventional
pollutants are now subject to efflient
limitations representing “best
conventional pollutant control
technology” (BCT). As specified by the
Act, BCT limitations are subject to a
"‘cost reasonableness” assessment, and
on August 23, 1978, EPA proposed a
methodology to be employed in
determining these limitations (43 FR
37570). This methodology requires the
comparison of the costs and level of |,
reduction from an industrial category
with those of a publicly owned
treatment work (POTW). In some cases,
this assessment will result in BCT “
limitations less stringent than those -

- based upon BAT. In no case, however,
shall BCT limitations be less stringent
than those representing “best
practicable control technology currently
achievable” (BPT).

The act and its legislative history
state that the economic and water
quality modifications provided in
sections 301(c) and 301(g) will not be
available for BCT limitations. It should
be stressed that loss of these .
modifications by addition of a pollutant
to the conventional pollutant list will
result in limitation of the Agency’s
authority to provide a permittee with -
effluent limitations less stringent than
BCT based on a case-by-case evaluation
of economic or water quality concerns.

Pollutants from any of the three
classes may be used as “indicators” of.
toxic pollutants. In such cases,
limitations will be set at BAT levels and
no modifications will be available.

s

Response to Public Comments
Selection Criteria

Virtually all commenters supported
the selection criteria and resulting
" pollutant classes identified by the
Agency.

Oil and Grease - - ’ i

Most commenters supported the
additional of oil and grease to-the
conventional pollutant list. Several
commenters expressed concern that the
Agency does not distinguish between
oils and greases from animal and i
vegetable origin and those associated
with petroleum sources. While recent
advances in analytical techniques have
provided a method for separating groups
of oil and grease with similar
characteristics, itis the entire class of
oil and grease which has traditionally
been of concern in wastewater control.
Both groups are treated by similar

o

equipment and both groups exhibit
many of the same environmental effects.
- However, several commenters noted

- that oil and grease from petroleum

sources may contain toxic fractions.

. Where toxic substances are associated

with oil and grease, the Agency may
require control at BAT levels. This will
be done either by identification of oil

‘and grease as an indicator pollutant or

by establishing BAT limitations for the
specific toxic pollutant. This is the same
approach which EPA will follow when
toxic fractions are contained in other
pollutant parameters such as total
suspended solids (TSS).

Chemical Oxygen Demand

The majority of commenters objected
to the designation of CODasa -
conventional pollutant. The main
objection raised by these commenters is
that COD does not measure
biodegradable substances and does not
reflect the oxygen demanding
characteristics of a waste stream.
Additional objections concerned alleged

_difficulties with the methodology for

measuring COD and the necessity of
using advanced treatment methods for
removing fractions-of COD: Those who -
supported the addition of COD to thé
conventional pollutant list noted that
this pollution parameter was the best
measure of waste streams containing
certain types of oxidizable materials.
The Agency has concluded that COD
should not be designated as a
conventional pollutant at this time,
Based on its assessment of the Clean.
Water Act and its legislative history,
EPA concluded that conventional
pollutants include substances which,
among other things, may be
biodegradable or oxygen demanding.
The Agency believes that this reflects
Congress’ concern for the traditional
problem of degradation of water bodies
through depletion of the dissolved
oxygen available to the biota. COD is a
parameter which measures a range of

‘substances that are oxygen demanding.

Although certain fractions of the
materials measured by COD do deplete
oxygen available to aquatic organisms,
other fractions, identifiable as oxygen

. demanding under certain conditions of

temperature and pH, do notas'a °
practical matter deplete oxygen which
would otherwise be available to
organisms. Therefore, the Agency does
not believe that it would be appropriate
to identify it as a conventional pollutant
at this time. When regulated in.permits,-
COD will be treated as a “non-

* conventional, non-toxic” pollutant,

unless it is designated as a toxics
indicator. :

Phosphorus,

?

Numerous commenters urged EPA to
remove phosphorus from consideration
as a conventional pollutant. Some noted
that the discharge of phosphorus from
industrial point sources was
insignificant compared to the amount
entering receiving waters from non-point
sources. Others noted that phosphorus is
responsible for environmental
degradation in only a limited number of
water bodies. Finally, some commentors
argued that phosphorus could notbe a
conventional pollutant because it was
not specifically controlled by secondary
treatment at publicly owned treatment
works (POTWs). Those who supportod
the designation of phosphorus as a
conventional pollutant pointed out that,
as a nutrient, it may directly contribute
to eutrophication.

The Agency recognizes the
relationship of phosphorus to problems
of water quality degradation and
believes that nutrients, such as
phosphorus, may be proper candidates
for inclusion in the list of conventional

" pollutants. Nonetheless, phosphorus {s

not being added at this time. The
primary reason for this decision is that
phosphorus is an environmental
problem only in limited geographical
areas. Although phosphorus is not
commonly treated by POTWs employing
secondary treatment, the Agency
believes that this factor is not relevant
in designating conventional pollutants.

Indicators

Several commenters objected to the
Agency's statement that conventional
pollutants may in some cases be used us
indicators of toxic pollutants, Although
the Agency does intend to use
conventional pollutants as toxics
indicators in some industries, the issue

- ofithe use of indicators is not directly

relevant td the question of which
pollutants may be identified as
conventional. All classes of pollutants,
conventional, non-conventional and
toxic, may contain substances which
can be used as indicators and
commenters should.reserve objections *
to their use for those regulations in
which such an approach is employed.

Dated: July 17, 1979,
Douglas M. Costle,
Administrator.
40 CFR Subchapter N, Part 401 is

amended by the addition of the
following two sections:

§401.15 Toxic poliutants,

The following comprise the list of
toxic pollutants designated pursuant to
section 307(a)(1) of the Act:
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1. Acenaphthene

2. Acrolein

3. Acrylonitrile

4. Aldrin/Dieldrin*

5. Antimony and compounds ?

6. Arsenic and compounds

7. Asbestos

8. Benzene

9. Benzidine*

10. Beryllium and compounds

11. Cadmium and compounds

12. Carbon tetrachloride

13. Chlordane (technical mixture and
metabolites)

14. Chlorinated benzenes (other than
dichlorobenzenes)

15. Chlorinated ethanes (including 1.2-
dichloroethane, 1,1,1-trichloroethane. and
hexachloroethane)

16. Chloroalkyl ethers (chloromethyl.
chloroethyl, and mixed ethers)

17. Chlorinated naphthalene

18. Chlorinated phenols (other than those
listed elsewhere; includes
trichlorophenols and chlorinated cresols})

19. Chloroform

20. 2-chlorophenol

21. Chromium and compounds

22. Copper and compounds

23. Cyanides

24. DDT and metabolites*

25. Dichlorobenzenes (1,2-, 1,3-, and 1.4-
dichlorobenzenes})

26. Dichlorobenzidine

27. Dichloroethylenes (1,1-, and 1,2-
dichloroethylene)

28. 2,4-dichlorophenol

29. Dichloropropane and dichloropropene

30. 2.4-dimethylphenol

31. Dinitrotoluene

32. Diphenylhydrazine

33. Endosulfan and metabolites

34. Endrin and metabolites*

35. Ethylbenzene

36. Fluoranthene

37. Haloethers (other than those listed
elsewhere; includes chlorophenylphenyl
ethers, bromophénylphenylether.
bis{dichloroisopropyl) ether, bis-
(chloroethoxy) methane and
polychlorinated diphenyl ethers)

38. Halomethanes (other than those listed
elsewhere; includes methylene chloride.
methylchloride, methylbromide,
bromoform, dichlorobromomethane,
trichloroflucromethane,
dichlorodifluormethane)

39. Heptachlor and metabolites

40. Hexachlorobutadiene

41. Hexachlorocyclohexane -

42, Hexachlorocyclopentadiene

43. Isophorone

44. Lead and compounds

45. Mercury and compounds

46. Naphthalene

47. Nickel and compounds

48. Nitrobenzene

49. Nitrophenols (including 2.4-dinitrophenol,
dinitrocresol)

50. Nitrosamines

51. Pentachlorophenol

52. Phenol

*Effluent standard promulgated {40 CFR Part 129).
1The term “compounds” shall include organic and
irorganic compounds.

53. Phthalate esters

54. Polychlorinated biphenyls (PCBs)*

55. Polynuclear aromatic hydrocarbons
(including benzanthracenes,
benzopyrenes, benzofluoranthene,
chrysenes, dibenzanthracenes, and
indenopyrenes)

56. Selenium and compounds

57. Silver and compounds

58. 2.3,7,8-tetrachlorodibenzo-p-dioxin
(TCDD) v

59. Tetrachloroethylene

60. Thallium and compounds

61. Toluene

62. Toxaphene*

63. Trichloroethylene

63. Vinyl chloride

65. Zinc and compounds

§401.16 Conventional pollutants.

The following comprise the list of
conventional pollutants designated
pursuant to section 304(a}(4) of the Act:

1. Biological oxygen demand (BOD)

2. Total suspended solids (nonfilterable)
{TSS)

3.pH

4, Fecal coliform

S. Oil and grease

IFR Doc. 79-23364 Filed 7-27-78; 845 am)

BILLING CODE 6550-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 5673
[1-12551)

Idaho; Withdrawal for Administrative
Site

AGENCY: Bureau of Land Management
(Interior).

ACTION: Final rule.

sumMARY: This order withdraws 19.09
acres of public land for the development
of an office and warehouse complex for
the Bureau of Land Management's Burley.
Idaho, District Office.

EFFECTIVE DATE: July 30, 1979.

FOR FURTHER INFORMATION CONTACT:
Louis B. Bellesi—{202) 343-8731. By
virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976 {90 Stat. 2751,
43 U.S.C. 1714), it is hereby ordered as
follows:

1. Subject to valid existing rights. the
following described land is hereby
withdrawn from settlement, sale,
location, or entry, under the general land
laws, including the mining laws, 30
U.S.C.. Ch.2, and reserved for the
development of an office and warchouse
complex for the Bureau of Land

Management's Burley, Idaho, District
Office:

Boise Meridian

Burley District Office Administrative Site

A parcel of land Iying in the east half of the
southwest quarter (E¥%2SW %) of section 32. T.
10 S., R. 23 E., the said parcel being more
particularly described as follows:

Beginning at a point 15004 feet north and
33.0 feet west of the quarter section corner
common to section 32, Township 10 South,
Range 23 East and Section 5, Township 11
South, Range 23 East, Boise Meridian; said
point being on the west right-of-way line of
State Highway No. 27; thence N. 0°22'03" E.
along the highway right-of-way a distance of
515.12 feel; thence N. 89°27°57"* W. a distance
1184.18 feet to the centerline of the U.SR.S.
“H" Canal; thence S. 35°17°24" W. along the
canal centerline a distance of £0.64 feet:
thence S. 21°20°41” W. aloog the canal
centerline a distance of 89.13 feet; thence S.
11°08'55" W. along the canal centerline a
distance of 221.23 feet to the west quarter
section boundary of said section 23; thence S.
0°18'27" E. along the quarter section
boundary 501.81 feel; thence S. 89°26'03" E. a
distance of 496.15 feel; thence N. 0°36'36” E. a
distance of 35545 feet: thence S. 89°21°29” E.
a disfance of 800 feet to the point of
beginning.

The area described aggregates 19.09 acres,
more or less, in Cassia County.

2. The withdrawal made by this order
does not! alter the applicability of the
public land laws governing the use of
the lands under lease, license, or permit,
or governing the disposal of their
mineral or vegetable resources other
than under the mining laws.

3. This withdrawal shall remain in
effect for a period of 20 years from the
date of this order.

Guy R. Marlin,

Assistant Secretary of the Interior. -
fuly 23, 1979.

(FR Uce. 79-28311 Filed 7-22-79: 843 am}
BILLING CODE 4310-83-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. F1-5070}

Final Flood Elevation Determinations
for the Borough of Westville,
gloucester County, N.J.; Cancellation

AGENCY: Office of Federal Ihsurance and
Hazard Mitigation, FEMA.

AcTion: Cancellation of final rule.

SUMMARY: The Office of Federal
Insurance and Hazard Mitigation has
erroneously published at 44 FR 6934 on
February 5, 1979, the final flood
elevation determination for the Borough
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of Westville, New Jersey. This notice
will serve as a cancellation of that :
publication. A new ndtice of final flood
elevation determination will be
published in the near future. ~

FOR FURTHER INFORMATION CONTACT:
Mr, Richard Krimm, National Flood -
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, (In Alaska
and Hawaii Call Toll Free Line (800)
424-9080), Room 5270, 451 Seventh
Street SW.,, Washington, D.C. 20410.

(National Flood Insurance Act of 1968 (Title
XII of Housing and Urban Development Act
of 1968), effective January 28, 1968 (33 FR
17804, November 28, 1968), as amended; 42
U:S.C. 4001—4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR
20963.)

Issued: July 16, 1979.
Gloria M. Jimenez,
Federal Insurance Administrator. -
|FR Dac. 7623331 Filed 7-27-79; 8:45 am]
BILLING CODE 4210-01-M

INTERSTATE COMMERCE )
COMMISSION

49 CFR Part 1033
[Service 0rder-1388j

Kent, Barry, Eaton Connecting Railway
Co., Inc. Authorized to Operate Over
Tracks Formerly Operated by
Consolidated Rail Corp.

AGENCY: Interstate Commerce : -
Commlssmn

,ACTION Service Order No. 1388

SUMMARY: Service Order No. 1388
authorizes the Kent, Barry, Eaton
Connecting Railway Company,
Incorporated to operate over tracks
formerly operated by Consolidated Rail
Corporation between Vermontville,
Michigan, and Grand Rapids, Michigan.
EFFECTIVE DATE: 11:59 p.m., July 24, 1979,
until further order of this Commission.
FOR FURTHER INFORMATION. CONTACT: I
Kenneth Carter (202) 275-7840.

Decided: July 23, 1979.

The State of Michigan has designated
Kent, Barry, Eaton Connecting Railway
Company, Incorporated (KBE) to operate
over the line between Vermontville,
Michigan, and Grand Rapids, Michigan,
which was formerly operated by
Consolidated Rail Corporation (CR).
KBE is w1llmg to operate this line of
railroad in order to provide essential rail
service to shippers on this line

An application seeking authority to
operate as the designated operator of
this line has been filed by KBE If

service over this line is not restored,
numerous shippers on this line w111 not

- have needed rail service.

It is the opinion of the Commxssmn
that an emergency exists requiring the
immediate resumption of operations
over this line in the interest of the
public; that notice and public procedure
herein are impracticable and contrary to
the public interest; and that good cause
exists for making this order effective -

* upon less than thirty days’ notice.

It is ordered, § 1033.1388 Kent, Barry,
Eaton Connecting Railway Company,
Incorporated authorized to operate over
tracks formerly operated by
Consolidated Rail Corporation.

(a) The Kent, Barry, Eaton Connecting
Railway Company, Incorporated (KBE}
is authorized to operate over tracks
formerly operated by Consolidated Rail
Corporation {CR) between Vermontville,
Michigan, former CR milepost 46.4, and
‘Grand Rapids, Michigan, former CR
milepost 88.1, a distance of

. approximately 41.7 miles.

(b} Application. The provisions of this
order shall apply to intrastate,
interstate, and foreign traffic.

(c) Rates applicable. Inasmuch as this
operation by KBE over tracks previously
operated by CR is deemed to be due to
CR being replaced as the designated
operator, the rates applicable to traffic
moved over these lines shall be the rates
applicable to traffic routed to, from, or
via these lines which were formerly in
effect on such traffic when routed via
CR until tariffs naming rates and routes
specifically applicable via KBE become
effective. -

(d) In transporting traffic over these
lines KBE and all other common carriers
involved shall proceed even though no
contracts, agreements, or arrangements
now exist between them with reference
to the divisions of the rates of
transportation applicable to said traffic.
Divisions shall be, during the time this -
order remains in‘force, those voluntarily
agreed upon by and between said
carriers; or upon failure of the carriers to
so agree, said divisions shall be those
hereafter fixed by the Commission in
accordance with pertinent authority
conferred upon it by the Interstate
Commerce ‘Act.

(e) Nothing herein shall be considered
as a prejudgment of the application of
KBE seeking authority to operate over
these tracks. .

(f) Effective date. This order shall
become effechve at11:59 pm., July 24,
1979.

(g).Expiration. The prov1s1ons of this
order shall remain in effect until

" modified or vacated by order of thls

Commission.

(49 U.S.C. (10304-10305 and 11121~11126).)
This order shall be served upon the
Association of American Railroads, Car

Service Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secratary of
the Comm:ssmn at Washington, D.C,,
and by filing a copy with the Director,
Office of the Federal Register.

By the Commissfon, Railroad Sorvice
Board, members Joel E. Burns, Robert S.

- Trukington and John R. Michael.

Agatha L. Mergenovich,
Secretary.

{FR Doc. 78-23400 Filed 7-27-78; 845 am|
BILLING CODE 7035-01-M
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Proposed Rules

Federal Register
Vol. 44, No. 147

Monday, July 30, 1979

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an :
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
[7 CFR Part 401 and 423] _

Proposed Flax Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Proposed rule.

suMMARY: This proposed rule prescribes

procedures for insuring flax crops *
effective with the 1980 crop year. This
rule combines provisions from previous

regulations for insuring flax in a shorter,

clearer, and more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority

contained in the-Federal Crop Insurance

Act, as amended.

DATE: Written comments, data, and
opinions must be submitted notJater

than September 28, 1979 to be assured of

consideration. . .
ADDRESS: Written comments on this

applicable to 1980 and succeeding flax
crops but will remain in effect for
Federal Crop Insurance Corporation
(FCIC) flax insurance policies issued for
the crop years prior to 1980.

It has been determined that combining

all previous regulations for insuring flax

_ crops into one shortened, simplified, and
clearer regulation would be more
effective administratively.

In addition, proposed 7 CFR Part 423
provides (1) for a Premium Adjustment
Table which replaces the current
premium discount provisions and
includes a maximum 50 percent
premium reduction for good insurance
experience, as well as premium
increases for unfavorable experience, on
an individual contract basis, (2) that the
production guarantee will now be
shown on a harvested basis with a
reduction of the lesser of 1.5 bushels or
20 percent of the guarantee for any
unharvested acreage, (3) that any
premium not paid by the termination
date will be increased by a 9 percent
service fee with a 9 percent simple
interest charge applying to any unpaid
balances at the end of each subsequent
12-month period thereafter, (4) that the
time period for submitting a notice of
loss be extended from 15 days to 30
days, (5) that the 60-day time period for
filing a claim be eliminated, (6) that
three coverage level options be offered

{in each county, (7) that the Actuarial
Table shall provide the level which will

proposed rule should be sent to James D.  be applicable to a contract unless a

Deal, Manager, Federal Crop Insurance

Corporation, Room 4096, South Building,

U.S. Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop

Insurance Corporation, U.S. Department

of Agriculture, Washington, D.C. 20250,
202-447-3325.

SUPPLEMENTARY INFORMATION: Under
the authority contained in the Federal
Crop Insurance Act, as amended (7
U.S.C. 1501 et seq.), it is proposed that
there be established a new Part 423 of
Chapter IV in Title 7 of the Code of
Federal Regulations to be knownas 7
CFR Part 423, Flax Crop Insurance.

This part prescribes procedures for
insuring flax crops effective with the
1980 crop, year.

All previous regulations applicable to
insuring flax crops as found in 7 CFR
401.1p1-401.111, and 401.128, will not be

different level is selected by the insured
and the conversion level will be the one
closest to the present percent level

~ offered in each county, and (8) for an
increase in the limitation from $5,000 to
$20,000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 420.5 of these
proposed regulations, wherein the
Manager of the Corporation is
authorized to take action to grant relief.

The proposed Flax Crop Insurance
regulations provide a December 31
cancellation date for most flax
producting counties. Flax producing
counties in Texas have a June 30
cancellation date effective 1980.

These regulations, and any
amendments thereto, must be placed on
file in the Corporation’'s office for the
county in which the insurance is
available not later than 15 days prior to
the earlier of the two cancellation dates,

-

December 31, 1979, in order to afford
farmers an opportunity to examine them
before the earlier cancellation date of
December 31, 1979, before they become
effective for the 1980 crop year.

All wrilten submissions made
pursuant to this notice will be available
for public inspection at the office of the
Manager during regular business hours,
8:15 a.m. to 4:45 p.m., Monday through
Friday.

Proposed Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Acl, as amended (7 U.S.C. 1501 et seq.).
the Federal Crop Insurance Corporation
proposes to delete and reserve 7 CFR
401.128, but these provisions shall
remain in effect for FCIC flax insurance
policies issued for crop years prior to
1980. The Corporation also proposes o
issue a new Part 423 in Chapter IV of
Title 7 of the Code of Federal
Regulations effective with the 1980 and
subsequent crops of flax, which shall
remain in effect until amended or
superseded, to read as follows:

* Part 401—Federal Crop Insurance

§401.128 [Reserved]

1. Section 401.128 is deleted and”
reserved. -
2. Part 423 is added as follows.

PART 423—FLAX CROP INSUBRANCE

Subpar.t—RegulatIons for the 1980 and
Succeeding Crop Years

Sec.

423.1 Availability of Flax Insurance.

423.2 Premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed.

423.3 Public notice of indemnities paid.

4234 Creditors.

423.5 Good faith reliance on
misrepresentation.

423.86 The contract.

423.7 The application and policy.

Authority: Secs. 508, 516, 52 Stat. 73, as
amended, 77, as amended (7 U.S.C. 1506,
1516)

Subpart—Regulations for the 1980 and
Succeeding Crop Years

§423.1 Avallablility of Flax Insurance.

Insurance shall be offered under the
provisions of this subpart on flax in
counties within limits prescribed by and
in accordance with the provisions of the
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Federal Crop Insurance Act, as
amended. The counties shall be
designated by the Manager of the
Corporation from those approved by.the

Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by
appendix to this chapter the names of
the counties in which flax insurance will
be offered.

§ 423.2 Premium rates, production
guarantees, coverage fevels, and prices at
which indemnities shali be computed. "

- () The Manager shall establish
premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed forflax -
which shall be shown on the county
actuarial table on file in the office for
the county and may be changed from
" year to year. .

(b) At the time the application for .
insurance is made, the applicant shall .

" elect a coverage level and price at which
indemnities shall be computed from
among those levels and prices shown on
the actuarial table for the crop year.

§ 423.3 Public notice of indemnities paid. i

The Corporation shall provide for
posting annually in each county at each
county courthouse a listing of the
indemnities paid in the courity.

§423.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy, or an involuntary transfer
shall not entitle the holder of the interest
to any benefit under the contract except
as provided in the policy. . .

§423.5 Good faith relianceon -
_ misrepresentation.

Notwithstanding any other provision
of the flax insurance contract, whenever
(a) an insured person under a contract of
crop insurance entered into under these
regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is
indebted to the Corporation for
additional premiums, or (2] has suffered
a loss to a crop which js not insured or
for which the insured person is not .
entitled to an indemnity because.of
failure to comply with the terms of the
insurance contract, but which the
insured person believed to be insured, or
believed the terms of the insurance -
contract to have been complied with.or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
- cases involving not more than $20,000,

-

' finds (1) that an agent or employee of
the Corporation did in fact make such.
misrepresentation or take other
erroneous action or give erroneous
advice, (2) that said insured person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or.to deny such insured’s
entitlement to the indemnity would not
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto.

§ 423.6 "The contract.

(a) The insurance contract shall
become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of-acceptance is mailed
to the applicant. The contract shall
cover the flax crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
county actuarial table. Any changes
made in the contract shall not affect the.
continuity from year to year. Copies of -
forms referred to in the contract are
available at the office fqr the county.

§ 423.7 The application and bolicy.

(a) Application for insurance on a
- form prescribed by the Corporation may

_ be made by any person to cover such

person’s insurable share in the flax crop
as landlord, owner-operator, or tenant.
The application shall be-submitted to
the Corporation at the office for the
county on or before the applicable
closing date on file in the office for the
county, ,

(b) The Corporation reserves the right
to discontinue the acceptance of
app]icatiops in any county upon its

. determination-that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop.
year to extend the closing date for
submitting applications or contract
changes in.any county, by placing the
extended date on file in the office for the

county and publishing a notice In the
Federal Register upon the Manager's
determination that no adverse
selectiyity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the

" Corporation will immediately

discontinue the acceptance of
applications. ‘

{c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for the 1969 and succeeding
crop years, a contract in the form
provided for under this subpart will
come into effect as a continuation of a
flax contract issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Flax Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Flax Insurance Policy
are as follows: < '

U.s. Depéttment of Agriculture, Fedoral Crop
Insurance Corporation :

Application for 18—and Succeeding Crop
Years—Flax—Crop Insurance Contract
|

(Contract Number)

(Identification Number)
(Name and Address) (Zip Code)
{County) (State] .

Type of Entity
Applicant is Over 18 Yes—No—

. A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
*“Corporation”), hereby applies to the
Corporation for insurance on the applicant's
share in the flax seeded on insurable acreage
as shown on the county actuarial table for
the above-stated county. The applicant clects
from the actuarial table the coverage level
and price at which indemnities shail bio
computed. THE PREMIUM RATES AND
PRODUCTION GUARANTEES SHALL BE
THOSE SHOWN ON THE APPLICABLE

- COUNTY ACTUARIAL TABLE FILED IN

THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR.

ﬂgvel'mecﬁon—;Pﬁce Election

Example: For the 19— Crop Year Only (100 percent Share)

Location/
Farm No.

Guarantee
Per Acre*

Promium
Pot Acro** '

*Your guarantee will be based on the unit (acres X per acre guarantee) * .“

**Your p is subject o adj

e R

i

t in accordance with section 5(c) of the policy. : '
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B. WHEN NOTICE OF ACCEPTANCE
OF THIS APPLICATION IS MAILED TO
THE APPLICANT BY THE
CORPORATION, the contract shall be
in effect for the crop year specified
above, unless the time for submitting
applications has passed at the time this
application is filed, AND SHALL
CONTINUE FOR EACH SUCCEEDING
CROP YEAR UNTIL CANCELED OR
TERMINATED as provided in the ~
contract. This accepted application, the
following flax insurance policy, the
attached appendix, and the provisions
of the county actuarial table showing
the production guarantees, coverage
levels, premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and applicable
dates, shall constitute the contract.
Additional information regarding
contract provisions can be found in the
county regulations folder on file in the
office for the county. No, term or
condition of the contract shall be
waived or changed except in writing by
the Corporation. N

. (Code No./Witness to Signature)

{Signature of Applicant)
(DATE} . , 19—
Address of Office for County:

Phone

Location of Farm Headquarters: -

Phone

_Flax Crop Insurance Policy

Terms and Conditions
Subject to the provisions in the attached
appendix:

1. Causes of Loss. (a) Causes of loss -
insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions,
insects, plant disease, wildlife, earthquake or

_ fire occurring within the insurance period,
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b} Causes of loss not insured against. The
contract shall not cover any loss of
production, as determined by the
Corporation, due to (1) the neglect or
malfeasance of the insured, any member of
the insured's household, the insured’s tenants
or employees, (2) failure to follow recognized
good farming practices, (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or {4) any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crop and Acreage Insured. (a) The crop
insured shall be flaxseed (herein called
“flax”"} which is seeded for harvest as seed
and which is grown on insured acreage and
for which the actuarial table shows a
guarantee and premium rate per acre.

(b) The acreage insured for each crop year
shall be that acreage seeded to flax on
insurable acreage as shown on the actuarial
table, and the insured's share therein as
reported by the insured or as determined by
the Corporation, whichever the Corporation
shall elect: Provided, That insurance shall not
attach or be considered to have attached, as
determined by the Corporation, to any
acreage {1) seeded with any other crop
except perennial grasses or legumes other
than vetch, (2) where premium rates are
established by farming practices on the
actuarial table, and the farming practices
carried out on any acreage are not among
those for which a premium rate has been
established, (3) not reported for insurance as
provided in section 3 If such acreage is
irrigated and an irrigated practice is not
provided for such acreage on the actuarial
table, (4) which is destroyed and after such
destruction it was practical to reseed to flax
and such acreage was not reseeded, (5)
initially seeded after the date on file in the
office for the county which has been
established by the Corporation as belng too
late to initially seed and expect a normal
crop to be produced, (6) of volunteer flax, or
(7) seeded to a type or variety of flax not
established as adapted to the area or shown
as noninsurable on the actuarial table.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is seeded for the development or
production of bybird seed or for experimental
purposes.

3. Responsibility of Insured to Report
Acreage and Share. The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing (a) all
acreage of flax seeded in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the Insured’s
share therein at the time of seeding. Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities. (a) For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which indemnities shall be computed shall be
those shown on-the actuarial table. )

{b) The production guarantee per acre shall
be reduced by the lesser of 15 bushels or 20
percent for any unharvested acreage.

5. Annual Premium. {a) The annual
premium is earned and payable at the time of
seeding and shall be determined by
multiplying the insured acrcage times the
applicable premium per acre, times the
insured's share at the time of seeding. times
the applicable premium adjustment
percentage in subsection (c] of this section.

(b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

(c) The premium shall be adjusted as
shown in the following table:

BILLING CODE 3410-08-M
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbers of Years Continuous Experience Through Previous Year

1/ Loss Ratio means the ratio of indemnity(ies) paid to premium(s)

|

2/ Only the most recent 15 crop years will be used to determine the number of
"Loss Years" (A crop year is determined to be a "Loss Year" when the amount
of indemnity for the year exceeds the premium for the year).

! !

BILLING CODE 3410-08-C

0112|3465 |6|72]8]9] 10] 19| 12| 13] 14 15
: ‘ or more
%;s:iguasti&%{)vg;ugh Percentage Adjusté-nent Factor For Current Crop Year ‘
.00 -.20 100{ 95( 95{ 80| 90| 85| 80| 75{ 70| 70| 65| 65| €0| 60| 55| 5O
21~ .40 100{100{ 95| 95| 90| 90| 80| 85| 80| 80| 75| 75| 70| 70| 65| 60
41 ~.60 _|1001100f 5] 95{ 95} 95{ 85! 90| 80| 90| 85 8s| so| 80| 7s] 70
61-.80 -~ |100]100| 95| 95| 95| 95 85| 95| 80| 90| 90| 80| 85| 85| 85| 80
81-1.09 100{100{100{100{100{100{100{100{100{100]100{100]{100{100]100{100
% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE
Number of Loss Years Thréugh Previous Year 2/ .
0fj1]12|3}j4]|576}|7|8]9]10]11 1213 14|15
I‘;fes:i?uasticc;r%é‘fvh;aorugh Percentage Adjustment Factor For Current Cfop Year
1.10-1.19 100100{100]102}1104 {106]108]110]112 114116 {118 120[122}1241126
1.20-139 1001100}100)104 {108 112116120124 128132136 140|144 148|152
1.40 - 1.69 100{100[100{108]116 |124]132|140{148{156 |164 |172]|180| 188|196 | 204
1.70 - 1.99 1001001004112 |12211321142]152|162|172]182{192]202{212]222|232
2.00-249 100100100 116}128 |140{152 164176188200 {212{224 | 236|248 |260
2.50 - 3.24 100}100{100}120}134 {148]162}176]190]204 [218 232|246 |260]274 1288
3.25 -3.99 100 {100 105 |124 | 140 {156 [172{188|204 {220 ]236 |252 | 268 | 284|300 300
4.00 - 4.99 1100 (100110 {128 {146 |164 {182 200|218 {236 |254 |272[290 |300 {300 |300
5.00 - 5,99 100 {1001115(132|152 |172}192 212|232 {252 272|292 | 300 |300|300 {300
6.00 - Up - 100/100[120 }136 | 158 |180]202 |224 | 246 | 268 [ 290 {300 {300 {300 {300 {300
earned,
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{d) Any amount df'isreniium for.an insured

crop which is unpdid on-the day‘following the

termination datefor indebteliness for such

crop-shall'be increased:bya B percent service

fee, which-increased amount shall be'the
premium-balance,and thereafter, at'the end
of each'12-month pericd, B percent simple
interest £hall attach to-any amount of the
premium’balanceiwhich is'unpaid: Provided.
‘When notice of loss has'been timely filed:by
the insured as'provided’in‘section 7 df this

policy, the service fee will not'be charged and

the contract will remdin in force if the
premium is paid in‘fullvwithin 30 days-after

the date of approval or denial:of the claim-for
indemnity;-however, if anypremium remains

unpaid after such date,'the.contract will
termiinate and the-amourit of premium

outstanding shall:be increased by a'9 perceni
service Tee, which increased-amourit shall be

the premium balance. If'such premium
balance is ot paid-within'12'months-

immediately following the termination date, 9

percent simple interest shall.apply fromthe
termination date and:each year'thercalter to
any unpaid premium balance.

{e)‘Any.unpaid -amount due.the
Corporation may be dedusted from any
indemmityipayable to the insured by the
Corpordtion or from any loan:or payment to
the insured under-any:Act of'Congress or
program atiministered by:the 1:S.
‘Depattnient of: Agriculture, whenmot
prohibited by law.

B.Insurance Period. Insurancenn insured
acreage.shall attach-dtthe time!the flax is
seetled -and skall ceaserupon theearliest of
{a) final adjustment:of loss, (b):combining,
threshing, ‘or removal of the flax from the
field; o) October:31:0f the calendar year in
which flax.ismormally:harvested, or {d)
destruction of the insurediflax:crop.

7. Notice of damage or loss.,{a).Any:notice

of damage or loss shall'be given promptly in
writing by the:insured toithe'Corporation at
the office for the county.

.{b) Notice shall be given promptly if, during
the:peried:before'harvest, the flax on any unit

is. damaged to the extent that'the insured

does not expect tolfurther care for the crap or
harvest any;part-ofit,.or:if the.insured wants

the consent.of the Cosporation«to-put the
acreage to another-use. Np insured-acreage
shall be,put: to another use unul the
Corporation has made an appraisal-of the
potential production-of such-acreage and
consents in writing to-such .other nse.Such
consent shall not be given untilit:is toolate
or.impractical to'reseed to.flax. Notice shall
also be given when such.acreage has been
put toandther use.

{c) In addition.tothe notices requiredin

-subsection;{h) of this section,:if an indemnity
is'to;be claimed on any-.unit, the insured shall
give-written notice:theredf'to'the:Corporation

at the office.for the.county:not later than 30

DAYS after the earliest:of (1) .the date harvest
is completed on the.unit,(2) October 31 of the

crop, year,/or,{3) the date'the entire flax crop

on the unit is destroyed, as determined by the

Corporation. The Corporation reserves the
right to provide additional:time if it
determines there are extenuating
circumstances.

(d) Any insured acreage which s not to be
harvested and upon which an indemnily is to
be claimed shdll be:left intact until inspected
by the Gorporation.

(e) The Corporation may:reject any claim
for indemnity if any-of the reguirements of
this section'are not met.

8. Claim for.Indemnity.!{a) It shall be a
condition precedentito the payment of any
indemnity that the insured (1) establish the
total'production of flax on the unit and that
any loss of production was directly caused by
one or more of the.insured causes during the
insurance period forthe crop yearfor which
the indemnity.is claimed and (2} funish any
other information regarding the marmer and
extent of loss as may be required by the
Corporation. [b) Indemnities shall be
determined separately for each unit. The
amount.of indemnity for any unit shall be
determined by {1) multiplying the insured
acreage of flax on the unit by the applicable
production guarantee per acre, which product
shall be the praduction guarantee for the unit,
(2) subtracting theréfrom the total production
of Nax to be counted for the unit, (3)
multiplying the remainder by the applicable
price for computing indemnities,-and (4)

- multiplying the result obtained in step (3) by
the insured share: Pravided, That if the
premium computed on the insured acreage
and share is more than the premium
computed.on the reported acreage and share,
the amount of indemnity shall be computed
on the insured acreage and share and then
reduced proportionatély.

{c) The total production’to be counted for a
unit shall be determined by the Corporation
and shall inélude gl harvested and appraised
production.

‘(1) If, due to insurdble causes, any Tlax
does not grade No. 2 or better in accordance
with the Official U.S. Grain Standards, the
production $hall be-adjusted by (1) dividing
the value-per'bushel of the damaged ax (as
determined by'the Torporatiorn) by the price
per bushel 6f U5, No. 2Tlax and (ii)
multiplying the result by the nuniber of
bushels of such flax. The applicable price for
U.S. No. 2 flax shdll be the local market price
on the earlier 8f:'the Hay the'loss is adjusted
or the day'the damuoged flax-was sold.

(2) Appraised production'to be counted
shall include: {i)'the greater of the appraised
production or 50 percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation, is seeded before
flax harvest becomes general in the current
crop year to any other crop insurable on such
acreage {exdluding any-crop(s) maturing for
harvest in the following calendar year), {ii)
any appraisals by the Corporation'for
potential production on harvested acreage
and for uninsured causes and poor Tarming
practices, {iii) not less'than the applicatile
guarantee for any-acreage:which is
abandoned or putito another use without
prior written consent of:the Corporation or
damaged sdlelyiby an uninsured cause,-and
(iv) only the appraisal in excess of the'lesser
of 15 bushels or 20 percent of:the production
guarantee for all other unharvested acreage.

{d) The appraised‘patential production for
acreage for.whichrconsent has been given to
be put to anotheruseshall be counted as

production in determining the amount of loss
under the contract.-Fowever, if consent.is
given to put acreage to another use.and the
Corporation determines that any such
acreage (1) is not put to another use before
harvest of flax becomes general in the
county, (2) is harvested, or (3) is further
damaged by an insured cause before the
acreage is put to another use,.the indemnity
for the unitshall be determined withont
regard to such appraisal-and consent.
9. Misrapresentation and fraud. The
Corparation may void the contract without
affesting the insured’s liability for psemiums
or waiving any right, mcludmg the ng.ht to
rcollezt any unpaid premiums if, at any time,

the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year .with respect to-which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crgp year, protection will continue to be
provided according ta the provisions of the
contract to the transferee Tor such cxop year
on the transferred share, and the transferee
shall have the same rights and
responsibilitics under the contract as the
original insured for the current crop yeas.
Any transfor shall be made on an approved
form.

11. Records and Access to Farm. The
insured shall keep or.cause to be kept far two
years after the time of loss, records of the
harvesting, storage, shipments, sale-or other
dispasition of all flax praduced on each unit
including separate records showing the.same
information for production from any
uninsured acreage. Any persons.designated
by the Corporation shall have access to such
records and the farm for. pusposes related to
the contract.

12.'Life of Contract: Cancellation and
‘Termination. (a) The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party. may cancel
insurance for any cxop year by giving a
signed nolice to the:other on orbefore the
cancellation data preceding such-crop year.

(b) Except as provided in section 5{d] of
this policy. the contract will lerminate as to
any crap year if any amount due the
Corporation under this contract.is not paid on
or before the termination date for
indebtedness preceding such crop year:
Provided, That the date of payment for
premium (1) if deducted from an indemnity
claim shall be the date the inaured signs such
claim or (2) if deducted Trom payment under
another program administered by the I1.S.
Department of Agriculture shallbe the date
such payment was approved. .

{c) Following are the cancellation and
termmafion dates:

Su'es Carcollation date Termcation date
formdebtedness
Texas. Uuna 30, ‘Sept’ 15
Al ctrerStates Dec. 31 iMar. 31

(d) In'the absence of a notice Trom the
insured to cancél, and subject to the
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provisions of subsections (&), (b), and (c) of
this section, and section 7 of the Appendix,
the contract shall continue in force for each
succeeding crop year,

Appendix (additional terms and conditions)

- 1. Meaning of Terms. For the purposes of -
flax crop insurance:

(a) "Actuarial table" means the forms and
related material for the crop year approved
by thé Corporation which are on file for
public inspection in the office for the county,
and which show the production guarantees,
coverage levels, premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and related information
regarding flax insurance in the county.

(b) “County" means the county shown on
the appllcatxon and any additional land -+
located in a local producing area bordering
on the county, as shown on the actuarial
table,

{¢) “Crop year” means the period within
which the flax crop is normally grown and
shall be designated by the calendar year in
which the flax crop is normally harvested.

(d) “Harvest” means the severance of
mature flax from the land for combining or
threshing.

(e) “Insurable acreage” means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table, .

(f) “Insured” means the person who
submitted the apphcatons accepted by the
Corporation.

(g) “office for the county means the
Corporation’s office serving the county

"shown on the application for insurance or
such office as may be demgnated by the
Corporation.

(h) “Person” means an indlvxdual
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

(i) “Share”, means the interest of the
insured as landlord, owner-operator, or
tenant in the insured flax.crop at the time of
seeding as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect, and no other
share shall be deemed to be insured:
Provided, That for the purpose of determining
the amount of indemnity, the insured share
shall not exceed the insured’s share at the
.earliest of (1) the date of beginning of harvest
‘on the unit, (2) October 31 of the crop year, or
(3) the date the entire‘crop on the unit is
destroyed, as determined by the Corporation.

(j} “Tenant” means a person who rents
land from another person for a share of the
flax crop or proceeds therefrom.

(k) “Unit" means all msurable acreage of
flax in the county on the date of seeding for
the crop year (1) in which the insured has a
100 percent share, or (2) which is owned by
one entity and operated by another entity on_
a share basis. Land rented for cash, a fixed
commodity payment, or any consideration
other than a share in the flax crop on such

land shall be considered as owned by the
lessee. Land which would otherwise be one
" - unit may be divided according to applicable

guidelines on file in the office for the county
or by written agreement between the
Corporation and the insured. The Corporation
shall determine units as herein defined when
adjusting a loss, notwithstanding what is
shown on the acreage report, and has the
right to consider any acreage and share
reported by or for the insured’s spouse or
child or any member of the insured’s
household to be the bona fide-share of the
insured or any other person havmg the bona
fide share.

2. Acreage.Insured. (a) The Corportion
reserves the right to limit the insured acreage
of flax to any acreage limitations established
under any Act of Congress, provxded the
insured is so notified in writing prior to the
seeding of flax.

(b) If the insured does not subrmt an

_acreage report-on or before the acreage

reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
.unit(s) to be “zero.” If the insured does not _
have a share in any insured acreage in the
county for any year, the insured shall submit
a report so indicating. Any acreage report
submitted by the insured may be revised only
upon approval of the Corporation.

3. Irrigated Acreage. (a) Where the
actuarial table provides for insurance on an
irrigated practice, the insured shall reort as
irrigated only the acreage for which the
insured has adequate facilities and water to
carry out a good'irrigation practice at the
time of seeding.

(b} Where irrigated acreage is insurable,
any loss of production caused by failure to
carry out a good irrigation practice, except

failure of the water snpply from an

unavoidable cause occurring after the
beginning of seeding, shall be considered as
due to an uninsured cause. The failure or
breakdown of irrigation equipment or
facilities shall not be considered as a failure
of the water supply from an unavoidable
cause.

~4, Annual-Premium. (a) i there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of thepolicy shall be transferred to (1) the
contract of the insured's estate or surviving
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or (3}
the contract of the same insured who stops
farming in one county and starts farming in

. another county.

(b) If there is a break in the continuity of
part101pat10n. -any reduction in premium
earned under section 5 of the policy shall not
thereafter apply. however, any previous
unfavorable insurance experience shall be

* considered in premium computatxon

following a break in continuity.

5. Claim for and Payment of Indemnity. (a)
Any claim for indemnity on a unit shall be ~
submitted to the Corporation on a form
prescribed by the Corporation.

(b) In determining the total production to
be counted for each unit, production from
units on which the production has been -

\

commingled will be allocated to such units in
proportion to the liability on each unit,

(c) There shall be no abandonment to the
Corporation of any insured flax acreage.

(d) In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation, an
action on such claim may be brought againat
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same {s
brought within one year after the date notice
of denial of the claim is mailed to and
received by the insured.

(e) Any indemnity will be payable within «
30 days after a claim for indemnity is
approved by the Corporation. However, In no
event shall the Corporation be liable for
interest or damages in connection with any

. claim for indemnity whether such claim be

approved or disapproved by the Corporation.

(f) If the insured is an Individual who dies,
disappears, oris judicially declared
incompetent, or the insured is an entity othor
than an individual and such entity {s
dissolved after the flax is seeded for any crop
year, any Indemnity will be paid to the
person(s} the Corporation determines to be
beneficially entitled thereto. -

(g) The Corporation reserves the right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be

*satisfactorily determined.

6. Subrogahon The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery againat any
person for loss or dumage to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary lo
secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate if no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judiciul
declaration, or dissolution; however, if such

. event oceurs after insurance attaches for any

crop year, the contract shall continue in forco
through such crop year and.terminate at the
end thereof, Death of a partier in a partner in
a partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having a
joit interest are insured jointly, death of gno
of the persons shall dissolve the joint entity.
8. Coverage Level and Price Election, (a) If
the insured has not electd on the applicaton a
coverage level and price at which indemnitles
shall be computed from among those shown
on the actuarial table, the coverage level and
price election which shall be applicable
under the contract, and which the insured
shall be deemed to have elected, shall bo as

.provided on the actuarial table for such

pruposes. .
(b) The insured may, with the consent of

the Corporation, change the coverage level

and price election for any crop year on or

¢
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before the tlosing ddte!for submitting
applications.for thatwcrop year.

9. Assignment-of:Indemnity. Upon approval
of a Torm prescribed by the Corporation, the
insured may assign toanother party the right
to an indemnity for the.crop year and such
assignee shall have the right to submit the
loss notices.and forms as reguired by the
contract. -

10. Contract Changes. The'Corporation
reserves the right to change any terms and
provisions of the contract from year to year.
Any changes shall'be'mailed to-the insured or
placed on file and made.available:for public
inspection.in.the office for.the county. st least
15 days prior to the cancellation date
preceding the crop:year for which the
changes are to become.effective, and such
mailing or filing.shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the insured to cancel'the contract
asprovided in-section“12 of thepolicy.

This proposal has been reviewed
under the:UUSDA criteria-established to
implement Executive Order Nb. 12044,
“Improving Government Regulations.” A
determindtion lras-been‘made that this
action should not be classified
“significant” under those criteria. A
Draft'Impact Awmalysis'has been
prepared and is available from Peter’F.
Cole, Secretary, Federal Crop Insurance
Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C.,-20250.

Note.—The reporting requiremerits
contained herein have been approved by the
Bureau of the Budget in accordance-with the
Federal Reports Act of 1842, and OMB
-Gircular No.-A-40.

Approved by the Board of Directors on July ~
24, 1979.

Peter F. Cole,
“Secretary,-Federal-CropInsurance
Corporation.

[FR Doc-79-23310 Filed 7-27-79; 8:45 am)
BILLING(CODE 3410-08-M

-f
[7 CFERParts 401:and 424]
-ProposedRice.CropInsurance
Regulations

AGENCY: Federal Crgp Insurance
Gorporafion.

ACTION:Prgposedirule. -

SUMMARY: This-propused rule prescribes
procedures for insuring rice crops
effective-with'the1980crop year. This
Tule combinesprovisions_from:previous
regulations Tor-insuringrice in'a shorter,
clearer, and more §implified dooument
whichiwill make the-program more
effective-atiministratively. This rule’is
promulgdted under the-authority )
coritdined in"theFederal Crop Insurance -
Act, as amended.

DATE: Written comments, data, and
opinions must be submitted not later
than September.28, 1979, to be assured
of consideration. ©

ADDRESS: 'Written commerits on this
proposed rule should be sent'to James D.
Deal, Manager,Federal Crop Insurance
‘Corporation, Room 4086, South Building,
U.S. Department of Agriculture,
Washington, D.C.20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cdle, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
202-447-3325.

SUPPLEMENTARY INFORMATION: Under
the authority contained in the Federal
1Crop Insurance Act, as amended (7
U.S.C. 1501 efseq,), itis, proposed that
there be established a new Parl 424 of
Chapter IV in Title 7.of the Code of
Federal Regulations to be known as 7
CER Part 424, Rice Crop Insurance.

This part prescribes procedures for
insuring rice crops effective with the
1980 crop year.

All previous:regulations-applicable to
insuringrice craps as found in 7 CFR
4p17101-401.111,and 401.132, will not be
applicable to 1980 and-succeeding rice
crops but will remain in effect for
Fetleral Crop'Insurance Gorporation
(FCIQ) rice insurance policies issued for
the crop years;prior-to 1980.

‘It has:been determined:that combining

-all previous regulations for insuring rice
crops:into-one'shortened, simplified, and
clearer regulation wouldbe more
effective. administrdtively.

In addition,\proposed 7.CFR Part 424
provides.(1)for a!Premium ‘Adjustment
Table.which replaces the current
premium.discount provisions and
includes a maximum 50 percent
premium reduction-for good insuring
experience, as well as'premium
increasesifor unfavorable experience, on
an individual'contract basis,(2) for the

-consolidation of termination for
indebtedness dates to March 31 in-dll
courities,)(3) .that.any;premium not paid
by the terminition date-will be
increased by-a 9,percent service:fee with
a 9ipercent simpleiinterest charge
applying to any unpaid balances.at the
emd of each subsequent 12-month period
thereafter,,(4) that -the time period for
submitting a notice of loss be.extended
from 15.days to 30 days, (5) that the 60-
day time,period for filing a claim be
eliminated,.(§)- that.three coverage level
options be offered in'each-county, (7)
that the Actuarial Table shall provide
the level.which will be-applicable to a
contractunless a.different.level is
selected by the.insured.and the
conversion level willibe.the one closest

to the present percent level offered in
each county, (8) for an increase, in the
limitation from $5,000 to $20,000 in those
cases involving good faith reliance on
misrepresentafion, as found in 7 CFR
Part 424.5 of these proposed regulations,
wherein the Manager of the Corporation
is authorized to take action to grant
relief, and (9) that the production
guarantee will now be'shownona -
harvested basis with a reduction of the
lesser of 5 cwit. or 20 percent of the
guarantee'for any unharvested acreage.

The proposed Rice CropTnsurance

Tegulations provide a December 31
cancellation date Tor alltice producing
counties. These regulations, and any
-amendments thereto, must be placed on
file in the Corporition's office for the
county in‘which the insurance’is
avallable not later' than 15 days prior'to
the cancellation date, to afford farmers
an opportunity to examine'ihem before
the cancellation date of December 31,
1979, before they become effective for
the 1980 crop year.

All written submissions made
pursuant to thisnotice will'be available
for public inspection at the office of the
Manager during regular business hours,
8:15 a.m. to 4:45 pam., ¥onday through
Friday.

Proposed Rule

Accordingly, pursuarit'to' the authority
cornitained in the Fetleral Crop Insurance
Act, as amended (7 U.S.C.1501 et seg.),
the Federal Crop‘Insurance Corporafion
proposes to delete and reserve 7-CFR
4012132, but 'these provisions shall
remain in effectfor FCICTice insurance
policies issued for crop_years prior to
1980. The Corpordtion alsoproposes‘to
issue a new.Part 424 in Chapter IV.of
Title 7 of the Code of Federal
Regulaftions effective.with the 7980.and
subsequent crgps.of rice, which shall
remain in effect until amended or
superseded, to read as'follows:

PART 401—FEDERAL CROP
INSURANCE

-§401.132 [Reserved]

1. Section401:132'is deleted and
reserved.

2. Part 423 is added.as follows:

PART 424—RICE:CROP.INSURANGCE

Subpart—Regulations forthe*1980and
Succeeding Crop Years

Sec.

‘4231 Avallabilijy of Rice'lnsurance.

424.2 :Premium rates, production guarantees,
coverage levéls, and prices at which
tindemmities:shall be:compuited.

4243 Publicniotice of indenmities paid.

4244 Qreditors.
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Sec.
4245 Good faith reliance on’
misrepresentation. .

424.8 "The contract. n

4247 The application and policy.
Authority: Secs. 506, 516, 52 Stat. 73, a8

amended, 77, as amended (7 U.S.C. 1508,

1516).

Subpart—Regulations for the 1980 and
Succeeding Crop Years

§424.1 Avallablility of Rice Insurance.

Insurance shall be offered under the
provisions of this subpart on rice in
counties within limits prescmbed by and ¢
in accordance with the provisions of the
Federal Crop Insurance Act, as
amended. The counties shall be
designated by the Manager of the
Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by
appendix to this chapter the names of
the counties in which rice insurance will
be offered. i
§ 424.2 Premium rates, production
guarantees, coverage levels, and prices at
which indemnities shall be computed.

(a) The Manager shall establish

. premium rates, production guarantees,

coverage levels, and prices at which
indemnities shall be computed for rice
which shall be shown on the county
actuarial table on file in the office for
the county and may be changed from
year to year.

_(b) At the time the application for
insurance is made, the applicant shall

elect a coverage level and price at which

indemnities shall be computed from

among those levels and prices shown on -

the actuarial table for the crop year.

§424.3 Public notice of indemnities paid.

The Corporation shall provide for
posting annually in each county at each
county courthouse a listing of the
indemnities paid in the county.

§424.4 Creditors."

An interest of a person in an insured
crop existing by virtue of a lien, .
mortgage, garnishment, levy, execution,.
bankruptcy, or an involuntary transfer
shall not entitle the holder of the interest
to any benefit under the contract except
as provided in the policy.

§ 424.5 Good faith reliance on .

misrepresentation. .

Notwithstanding any other provision
of the rice insurance contract, whenever
(a) an insured person under a contract of

crop insurance entered into under these _

regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is

indebted to the'Corporation for
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured person is not
entitled to.an indemnity because of
failure to comply with the terms of the
insurance contract, but which the,
insured person believed to be insured, or

- believed the terms of the insurance
contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
cases involving not more than $20,000,
finds (1) that an agent or employee of
the Corporation did in fact make such
misrepresentation or take other  °
erroneous action or give erroneous
advice, (2} that said insured person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or to deny such insured’s
entitlement to the indemnity would not
be fair and equitable, such insured

“ person shall be granted relief the same
as if otherwise entitled thereto.

§424.6 The contract.

(a) The insurance contract shall
become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the

-date the notice of acceptance is mailed
to the-applicant. The contract shall
cover the rice crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
county actuarial table. Any changes
made in the cortract shall not affect the
continuity from year to year. Copies of
forms referred to in the contract are
available at the office for the county.

§424.7 The application and policy.

- (a) Application for insurance on a
form prescribed by the Corporation may
be made by any person to cover such
person’s insurable share in the rice crop
as landlord, owner-operator, or tenant.
The application shall be submitted to.
“the Corporation at the office for the
county on or before the applicable
closmg date on file in the office for the

(b) The Corporation reserves the right
to discontinue the acceptance of
applications in any county upon its
determination that the inSurance risk
involved is excessive, and also, for the '
same reason, to reject any indiviudal
application. The Manager of the
Corporation is authorized in any crop
year to extend the closing date for
submlttmg applications or contract
changes in any county, by placing the
extended date on file in the office for the

county and publishing a notice in the
Federal Register upon the Manager's
determination that no adverse
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
discontinue the acceptance of
applications.

{c) In accordance with the provislons
governing changes in the contract

_contained in policies issued under FCIC

regulations for the 1969 and succeeding
crop years, a contract in the form
provided for under this subpart will
come into effect as a continuation of a
rice contract issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Rice Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Rice Insurance Policy
are as follows:

UNITED-STATES DEPARTMENT OF
AGRICULTURE

Application for 19— and Succoeding Crop
Years
Rice

Crop Insurance Contract

(Contract Number)

(Identification Number)

(Name and Address) (ZIP Code)

{County) (State)
Type of Enmy
Applicant is Over 18 Yes— No—

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
“Corporation”), hereby applies to the
Corporatxon for insurance on the applicant's
share in the rice seeded on Insurable acroage
as shown on the county actuariul table for
the above-stated county. The applicant elucts
from the actuarial table the coverage lovul
and price at which indemnities shall be
computed. THE PREMIUM RATES AND
PRODUCTION GUARANTEES SHALL BE
THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EAC!1
CROP YEAR.

Level Election Price Eloction ——

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION.IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the

- time this application is filed, AND SHALL

CONTINUE FOR EACH SUCCEEDING CROD '
YEAR UNTIL CANCELLED OR
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Example: For the 19— Crop Year Only (100 Porcent Share)

Location/ Guarantee
Farm No. Per Acre®

Premium Per Acre*® Pracsco

*Your guarantee will be on a unit basis (acres X pef'acre guarantee ¥ share),

“*Your premium is subject to adjustment in accordance with section 5(c) of the policy. .

TERMINATED as provided in the contract.
This accepted application, the following rice
insurance policy. the attached appendix, and
the provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, insurable and uninsurable
acreage shall constitute the contract.
Additional information regarding contract
provisions can be found in the county *
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

{Code No./Witness to Signature)

[S—xgnature of Applicant)
(Date} , 19—
Address of Office for County-

Phone
Location of Farm Headquarters:

Phone
Rice Crop Insurance Policy

Terms and Conditions .

Subject to the provisions in the attached
appendix:

1. Causes of Loss. {(a) Causes of loss
insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions
{excluding drought), insects, plant disease,
wildlife, earthquake or fire occurring within
the insurance period, subject to any
exceptions, exclusions or limitations with
respect to causes of loss shown on the
actuarial table.

(b) Causes of loss not insured against. The
contract shall not cover any loss of
production, as determined by the
Corporation, due to (1) application of saline
water, (2) the neglect or malfeasance of the
insured, any member of the insured's
household, the insured’s tenants or
employees, (3) failure to follow recognized
good farming practices, (4) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (5} any cause not s
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crops and Acreage Insured. (a) The crop
insured shall be rice which is seeded for
harvest as grain and which is grown on
insured acreage and for which the actuarial
table shows a guarantee and premmm rate
per acre.

{b) The acr€age insured for each crop year
shall be that acreage seeded to rice on

insurable acreage as shown on the actuarial
table, and the insured’s share therein as
reported by the insured or as determined by
the Corporation, whichever the Corporation
shall elect: Provided, That insurance shall not
attach or be considered to have attached, as
determined by the Corporation, to any
acreage (1) on which the rice was destroyved
for the purpose of conforming with any other
program administered by the United States
Department of Agriculture, (2) seeded to rice
for the two preceding crop years, (3) which is
destroyed and after such destruction it was
practical to reseed to rice and such acreage
was not reseeded, (4) initially seeded after
the date on file in the office for the county
which has been established by the
Corporation as being too late to initially seed
and expec! a normal crop to be produced, (5)
of a second crop following a rice crop
harvested in the same calendar year, or (6)
seeded to a type or variety of rice not
eslablished as adapted to the area or shown
as noninsurable on the actuarial table.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is seeded for the development or
production of hybrid seed of for experimental
purposes.

3. Responsibility of insured to report
acreage and share, The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing {a) all
acreage of rice seeded in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a-share and (b) the insured's
share therein at the time of seeding. Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production Guarantees, Coverage Levels
and Prices for Computing Indemnitles. (a) For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which indemnities shall be computed shall be
those shown on the actuarial table.

(b) The praduction guaranteee per acre
shall be reduced by the lesser of 5 cwt. or 20
percent for any unharvested acreage.

5. Annual Premium. (a) The annual
premium is earned and payable at the time of
seeding and the amount thereof shall be
determined by multiplying the [insured
acreage times the applicable prémium per
acre, times the insured's share at the time of
seeding, times the premium adjustment
percentage in subsection (c) of this section.

{b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

(c) The premium shall be adjusted as
shown in the following table:

BILLING CODE 3410-08-M

-
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbars of Years Continuous Experience Through Previous Year
oj1l2}3 4 5 67189 0] 11} 12} 13 u‘mlgwe
%&?,?j:'&%'ryh;a"r”g,h Percentags Adjustment Factor For Current Crop Year
00 =.20 100} 85| 95| s0| so} 85| 80| 75| 70| 70| 65| 65| 60| 60| 65| 5O
21-.40 ‘1100]100{ o5 95| 90| 90| 90| 85] 80| 80| 75| 75{ 70| 70| .65 €0
) A1~ .60 100|100| 95| 95| 95} 95| &5/ 90| 0] 90| 85] 85| 80| BQ| 75| 70
61 ~.80 100.{100| 95| 95] 85| 85| ‘85| 85| 90| 90| 90| 90| 85| 85| 85| 80
[ .B81-1.09 -{100{100}100{100{ 100 {100} 100{ 100] 100} 100{ 100 [100] 100} 100} 100] 100
% ADJUSTMENTS FOR UNFAVORABLE luéuaANcE EXPERIENCE
| Nun:nber of Loss Years Through Previous Year 2/
ofl1f2]3|efs|e|7]|s]|s|10]1] 12| 13f 415
%f::, ?:’ugr,s{)’l\"herac:_ugh Percentage Adjgnmelrit Factor For Current Crop Year
1.10 - 1.19 100 {10000 |102{104 106|108 {110} 112|114 [ 116 { 118|120 {122} 124|126
‘ 1.20 - 1.39 100{100]/100 {104 108 |112|116[120[ 124128132136 | 140 144 | 148|152
1.40 - 1.69 1001100100 {108 | 116 {424 132(140|148}156 {164 |172{180[188[ 196|204
1.70-1.98 100100100 {112{122{132[142{152{ 162|172 182 182|202 |212|222{232
200-~-249  [100{100{100[116 [ 126 [140}162164}176|188 |200 |212]224 | 236|248 | 260
- 250-3.24 100|100 {100 {120 {134 |148{162|176| 180|204 |218 {232 | 246 | 260|274 | 288
3.26 - 3.99 100 {100 | 105 {124 | 140 {156 [ 172 [ 188|204 220|236 |262 | 268 [284 | 300 {300
4.00 - 4.99 100 {100 {110 {128 {146 [164 182|200 {218 {236 | 264 {272]290{300{300 |300
,* 5.00 — 5.99 100 [100 115 {132[152 |172{182 212|232 252|272 [292 300 |300| 300|300
|__600-Up . |100]100]120135]158 [180 202|224 |25 268 | 290 |300 300 |300{300 |30

1/ Loss Ratio means the ratio of indemdity(ies)‘ paid to premium(s) earned.

2/ Only the most recent 15 crop years will be used ta determine the number of
"Loss Years" (A crop year is determinmed to be a “Loss Year" when the amount.

of indemnity for ‘the year exceeds the pzemium for the yean),
BlL!.lNG CODE 3410-08-C _ .
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(d) Any amount of premium for an insured
crop which is unpaid on the day following the
termination date for-indebtedness for such
crop shall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 12-month period, 9 percent simple
interest shall attach to any amount of the
premium balance which is unpaid: Provided,
‘When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy. the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity; however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
balance is not paid within 12 months
immediately following the termination date, 9
percent simple interest shall apply from the
termination date and each year therkafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corpgration or from any loan or payment to
the insuged under any Act of Congress or
program administered by the U.S.
Department of Agriculture, when not
prohibited by law.

6. Insurance Period. Insurance on insured
acreage shall attach at the time the tice is
seeded and shall cease upon the earliest of
(a) final adjustment of a loss, (b} combining,
threshing, or removal of the rice from the
field, {c) October 31 of the calendar year in
which rice is normally harvested, or {d) total
destruction of the insured rice crop.

7. Notice of Damage or Loss. {a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

(b} Notice shall be given promptly if, during
the period before harvest, the rice on any unit
is damaged to the extent that the insured
does not expect to further care for the crop or
harvest any part of it, or if the insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to reseed to rice. Notice shall
also be given when such acreage has been
put to ‘another use.

{c) In addition to the notices required in
subsection (b) of this section, if an indemnity
is to be claimed on any unit, the insured shall
give written notice thereof to the Corporation
at the office for the county not later than 30
days after the earliest of (1) the date harvest

is completed on the unit, {2) the calendar date .

for the end of the insurance period, or (3) the
date the entire rice crop on the unit is
destroyed, as determined by the Corporation.
The Corporation reserves the right to provide
additional time if it determines there are
extenuating circumstances.

(d) Any insured acreage which s not to be
harvested and upon which an indemnity is to
be claimed shall be left intact until inspected
by the Corporation.

(e) The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met.

8. Claim for Indemnity. (a) It shall be a
‘condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of rice on the unit and that
any loss of production was directly caused by
one or more of the insured causes during the
insurance period for the crop year for which
the indemnity is claimed and (2) furnish any
other information ragarding the manner and
extent of loss as may be required by the
Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unit shall be determined by
(1) multiplying the insured acreage of rice on
the unit by the applicable production
guarantee per acre, which product shall be
the production guarantee for the unit, (2)
subtracting therefrom the total production of
rice to be counted for the unit, (3) multiplying
the remainder by the applicable price for
computing indemnities, and (4) multiplying
the result obtained in step (3) by the insured
share: Provided, That if the premium
computed on the insured acreage and share Is
more than the premium computed on the
reported acreage and share, the amount of
indemnity shall be computed on the insured
acreage and share and then reduced
proportionately.

(c} The total production to be counted fora
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

(1) Mature production which grades No. 3
or better shall be reduced .12 percent for each
.1 percentage point of moisture in excess of
14.0 percent; and if, due to insurable causes,
the rough rice does not grade U.S. No. 3 or
better (determined in*accordance with
Official Grain Standards of the United States)
with a milling yield per cwt. of 55 pounds of
heads for the short and medium
varieties and 48 pounds of heads for long
grain varieties (whole kernels) and 68 pounds
total milling yield (heads, second heads,
screenings and brewers), the number of
pounds of such rice to be counted shall be
adjusted by (i) dividing the value per pound
of the damaged rice (as determined by the
Corporation) by the market price per pound
at the nearest mill center for the same variety
of rough rice grading U.S. No. 3 with the
milling yields as stated above, and (ii)
multiplying the result thus obtained by the
number of pounds of production of such
damaged rice. The applicable price for No. 3
rice shall be the nearest mill center price on
the earlier of: the day the loss is adjusted or
the day the damaged rice was sold.

(2) Any production from volunteer rice
growing with the seeded rice crop shall be
counted as rice on a weight basls.

(3) Appraised production to be counted

" shall include: (i) any appraisals by the

Corporation for potential production on
harvested acreage and for uninsured causes
and for poor farming practices, (i) not less

than the applicable guarantee for any acreage
which is abandoned or put to ancther use
without prior written consent of the
Corporation or damaged solely by an
uninsured cause, and (iii) only the appraisal
in excess of the lesser of 5 cwt. or 20 percent
of the production guarantee for all other
unharvested acreage.

{d) The appraised potential production for
acreage for which consent has been given to
be put to another use shall be counted as
production in determining the amount of loss
under the contract. However, if consent is
given to put acreage to another use and the
Corporation determines that any such
acreage (1) is harvested, or (2) is further
damaged by an insured cause before the
acreage is put to another use, the indemnity
for the unit shall be determined without
regard to such appraisal and consent.

9. Misrepresentation and Fraud. The
Corporation may void the contract without
affecting the insured’s liability for premiums
or waiving any right, including the right to
collect any unpaid premiums if, at any time,
the insured has concealed or misrepresented -
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crop year, protection will continue to be
provided according to the provisions of the
contract to the transferee for such crop year
on the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original insured for the current crop year.
Any transfer shall be made on an approved
form.

11. Records and Access to Farm. The
insured shall keep or cause to be kept for two
years after the time of loss, records of the
harvesting, storage, shipments, sale or other
disposition of all rice produced on each unit
including separate records showing the same
information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract.

12. Life of Contract: Cancellation and
Termination. {a) The contract shall be in
effact for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party may cancel
the insurance for any crop year by giving a
signed notice to the other on or before the
cancellation date preceding such crop year.

(b) Except as provided in section 5(d) of
this policy, the contract will terminate as to
any crop year if any amount due the
Corporation under this contract is not paid on
or before the termination date for
indebtedness preceding such crop year:
Provided, That date of payment for premium
(1) if deducted from an indemnity claim shall
be the date the insured signs such claims or
(2) if deducted from payment under another
program administered by the U.S.
Department of Agriculture shall be the date
such payment was approved.
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{c) Following are the cancellation and
termination dates:

Counties. Cancellation Termination date
date for indebtedness
All counties Dec. 31 Mar. 31.’

{d) In the absence of a notice from the
insured to cancel, and subject to the .
provisions of subsections (a}, (b}, and (c} of
this section, and section 7 of the Appendix,
the contract shall continue in. force for each
succeeding crop year.

Appendix (additional terms and conditions)

1. Meaning of Terms. For the purposes of
rice crop insurances .

(a) “Actuarial table" means the forms and
related material for the crop year approved:
by the Corporation: which are on file for .
public inspection in the office for the caunty,
and which show the: production guarantees,
coverage levels, premium rates, prices for
computing indemnities, insurable and _ - |
uninsurable acreage, and related information
regarding rice insurance in the county.

(b) “County” means the county shown on
the application and any additional land
located in a local producing area bordering.
on the county, as shown on the actuariat
table. . ‘ )

(c) "Crop year” means the period within
which the rice crop is normally grown and
shall be designated by the calendar year in
which the rice crop is normally harvested.

(d) “Harvest™ means the severance of
mature rice from the land for combining of
threshing. ' '

(e) “Insurable acreage™ means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

(f) “Insured™ means the person who
submitted the application accepted by the
Corporation. ’ o

(g) "Mill center’” means apy location.in
which two or more mills are engaged in
milling rough rice.

{h) “Office for the county” means the
Corporation’s office serving the county
shown on the application for insurance or
such office as may be designated by the
Corporation. 7 -

(i) “Person’™ means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a

=

political subdivision of a'State, or any agency

thereof. ' ‘

(j} “Share' means the interest of the °
insured as landlord, owner-operator; or
tenant in the insured rice crop at the time of
seeding as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect, and no other -
share be deemed to be insured: Provided,
“That for the purpose of determining the. )
amount of indemnity, the insured share shalt
not exceed the insured's share at the earliest
of (1) the date of beginning of harvest on'the
unit, (2) the calendar date for the end of the
insurance period, or (3} the date the entire
crop on the unit is destzoyed, as determined
by the Corporation. Do

- )

k) “Tenant” means a person wha rents
land from another person for a share of the
rice crop or proceeds therefrom.

(1) “Unit"” means all insurable acreage of
rice in the county on the date of seeding for
the crop year (1) in which the insured has a
100 percent share, or (2} which is owned by
one entity and operated by another entity on
a share basis. Land rented for cash,.a fixed
commodity payment, orany consideration
other than a share in the rice crop on such
1and shall be'considered as owned by the
lessee. Land which would otherwise be one
unit may be divided according to applicable
guidelines on file in the office for the county

_or by written agreement between the *
_Corporation and the insured. The Corporation

shall determine units as herein defined when
adjusting a loss, notwithstanding what is
shown on the acreage report, and has the
right to consider any acreage and share
reported by or for the insured's spouse or
child or any member of the insured’s
household to be the.bona fide share of the
insured or any other person having the bona
fide share.

2. Acreage Insured. (a) The Corporation
reserves the right to limit the insured acreage

. of rice to any acreage limitations established

under any Act-of Congress, provided the
insured is so notified in writing prior to the
seeding of rice. .

(b).If the insured does not submit an

) acreage report onor hefore the acreage

reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
unit(s) to be “zero”. If the insured does not
have a share in any, insured acreage. in the
county for any year, the insured shall submit
a report ta indicating. Any acreage report
submitted by the insured may be revised only
upon approval 6f the Corporation.

3. Annual Premium. (a) If there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to (1} the
contract of the insured’s. estate-or surviving
spouse in case of death of the insured, (2} the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or {3}
the contract of the same insured who stops
farming in one eounty and starts farming in
another county.

(b} ¥f there is a break in the continuity of
participation, any reduction in premium
earned under section. 5 of the policy shall not
thereafter apply; however; any previous
unfavorable insurance experience shall be

* considered in premium computation

following a break in continuity.
4, Claim for and Payment of Indemnity. (a)

"Any.claim for indemnity on a unit shall be

submitted to the Carporation on a form
prescribed by the Corporation. :

(b} In: determining the total production to
be counted for each unit, production from
units 6n which the production has been
commingled will be allacated ta such units in
proportion to the liability omr eack unit.

(c) There shalt be no abandonment to the
Corporation of any insured rice acreage.

(d} In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same is

- brought within one year after the date natice

of denial of the claim is mailed to and
received by the insured.

{e) Any indemnity will be payable within
30 days after a claim forindemnity is
appraved by the Corporation. However, in no
event shall the Corporation be liable for
interest or damages in connection with any
claim for indemnity whether such claim be

. appraved or disappraved by the Corporation.

(f) If the insured is an individual who dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an individual and such entity is
dissolved after the rice is seeded for any crop
year, any indemnity will be paid (o tha

. person(s) the Corporation determines ta be

beneficially entitled thereto.

(8] The Corparation reserves tha right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of Ioss cannot be
satisfactorily determined.

5. Subrogation. The insured (including any
assignee or transferee) assigns to the’
Corporation all rights of recovery against any
person for loss or damage to the extent that
payment hereunder is made by the
Corporatipn. The Corporation thereafter shall

. execute all papers required and take

appropriate action as may be necessary to
secure such rights. _ ..

6. Termination of the Contract, (a} The
contract shall terminate if no premium is
earned for five consecutive years.

(b} If the'insured is an individual whao diey
or is judicially declared.incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicfal
declaration, or dissolution; however, ifsuch
event occurs after insurance attaches for any
‘crop year, the contract shall continue in force
through such crop year and (erminate at the
end thereof. Death of a partnerin a
partnership shall dissolve the partnership
unless the partnership agreement pravides

" otherwise. If two or more persons having a

joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.
7. Coverage Level and Price Election. (a} If
the insured has not elected on the application
a coverage level and price election at which
indemnities shall be computed from among
those shown on the actuarial able, the
coverage level and price election which shall
be applicable under the contract, and which
the insured shall be deemed to have elected,

- 'shall be.as provided on the actuarial tabte for
. such purposes.

(b) The irisured may; with the congent of
the Corporation, change'the coverage levet
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

8. Assignment of Indemnity. Upon appraval
of a form prescribed by the Corporation, the
insured may assign to another party the right
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to an indemnity forthe:crop year and such
assignee shall have the rightto submit the
loss notices.and farms as required by the
contract.

9."Contract Changes. The ‘Corporation
reserves the tight‘tochange anyterms and
provisions of the-contract from year to year.
Any changes shall be mailed to the insured or
placed on file 2nd made available forpublic
inspection in'the office Torthe county at least
15 daysprior to the cancellation date,
preceding the crop year for which the
changes are to become effective, and such
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively-presumed in the absence of any
notice from the insured to cancel the:contract
as provided insection 12 of the policy.

“This proposal has been reviewed
under the USDA criteria established to
implement Executive ‘Order No. 12044,
“Improving Government Regulations.” A
determination has been made that this
action should not be classified
“significant” under those criteria. A
Draft Impact Analysis has been
prepared and is available from Peter F.
Cole, Secretary, Federal Crop Insurance
‘Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
‘Washington, B.C. 20250.

Note.—The.reporting requirements
contained herein have been approved by the
Bureau of the Budget in accordance with the
Federal Reports Act of;1942, and ONB
Circular No. A—40. .

. Approved by-the Board of Directors on July
24,1979,

Peter F. Cole,

Secretary, Federal Crop Insurance
Corporation.

{FR Doc. 73-23309Filed 7-27-73; 8:45 am}

BILLING TODE 3410-08-K

Agricultural Marketing Service
[7 CFRPart1064]
[Docket No. AO-23-A52]

Milk in the Greater Kansas City
Marketing Area; Recommended
Decision and Oppartunity to File
Written Exceplions on Proposed
Amendments to Tentative Marketing
Agreement and to Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision.recommends
changes in the present order provisions
based on industry propasals considered
at a public hearing held October 30,
1978. The recommended amendments
would permit the Director of the Dairy

Divicion to change temporarily the
pooling s'dndards for supply plants.
Also, supply plant operators would be
permitted 1o divert producermilk
directly from farms to nonpool plants for
manufacturing, The proposed changes »

_-are necessary to reflect current

marketing conditions and 1o insure
orderly marketing in the regulated area.

pATE: Comments are due on or before
August 20, 1978,

ADDRESS:‘Comments {four copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, U.S.
Department.of Agriculture, Washington,
D.C. 20250.

FOR FURTHERJNFORMATION-CONTACT.
Maurice M. Martin, Markeling
Specia'ist, Dairy Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, Washington, D.C. 20250,
(202) 147-7183.

SUPPLEMENTAL INFORMATION: Prior
document in this proceéding: Natice of
Hearing—Issued September 29, 1978,
published Oclober 6, 1878 (43 FR 36303).

. Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments 1o the tentative
marketing agreement and order
regulating ‘the handling of milk in the
Greater Kansas City markeling area.
This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act-of 1937, as.amended (7
U.S.C. 601 el seq.), and the applicable
rules of practice and procedure
governing the Tormulation of marketing
agreements and marketing orders {7 CFR
Part 900). -

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, Room 1077, South
Building, United States Department of
Agriculture, Washington, D.C., 20250, on
or before August 20, 1979. The
exceptions should be filed in
quadruplicate. All avritten submissions
made pursuant to this notice will be
made available for public inspection at
the office of the Hearing Cletk during
regular business hours (7 CFR 1.27(b}).

The proposed.ameadments set forth
below are based on the record of a
public hearing conducted at Kansas
City, Missouri, on October 30, 1978.
Notice of such hearing was issued
September 29, 1978 (43 FR 46303).

The material issues.on the record of
the'hearing relate to:

1. Pooling standards for a supply
plant.

2. Diversion of producer milk.

At the hearing, no testimony was
presented concerning a hearing notice
proposal (Proposal No. 4) to amerd
§ 1064.45(d), Market Administrator’s
reports and ennouncements cancerning
classification. Accordingly, no further
consideration is givento the proposal in
this praceeding. ‘

Findings and-Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Pooling stendards for a supply
plant. No change should be made on the
basis of this regord in the supply plant
shipping requirements. Instead, the
Director of the Dairy Division
(Agricultural Marketing Service, I1.S.
Department of Agriculture} should be
authorized te temporarily increase or
decrease the supply plant shipping
percentages by up to 20 percentage
points if it is determined that additional
shipments aremeeded or that excessive
shipments are expectad 1o be made.

The.order currently provides paol
status to a supply plant from which
transfers to pool distributing plants and/
or Class I milk disposed of onrauvtes in
the marketing area amount fo not less
than 50 percent of its monthly receipts of
Grade A milk from dairy farmers. A
plant which is pooled as a supply plant
in each of the months of September
through January acquires antomatic
pooling status in the subsequent months
of February through August unless
nonpool plant status is requested.

The order also provides that a supply
plart operated by a coaperative
association may qualify as a paol plant
on the basis of the cooperative’s total
milk movements topaal distributing
plants either by transfer from a supply
plant or directly fram member
producers’ farms. This provision isnot
at issuein the proceeding. However, for
the purpaose of this discussion, such a
pool supply plant shall be referred to as
a “cooperative halancing plant”.

Several proposals concerning supply
plant performance standards were
considered at the hearing. Mid-America
Dairymen, Inc. (Mid-Am), a cooperative
association of producers supplying a
major portion of the fluid milk market,
proposed that a supply plant no Ionger
be provided automatic pooling status
during the February-August period but
instead be required to ship milk to
distributing plants-each-month to qualify
for pooling. As proposed, a supply plant
that met the present 59 percentshipping
requirement during each of the morths
of September through January could
continue to be a pool plant during the
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subsequent February through August
period by shipping a minimum of 30 -
percent of its receipts in each of the
latter months. Under the proposal, if the
shipping requirement of 50 percent was

. not met during each of the months of

September through January, then the
plant would have to meet the 50 percent’
shipping requirements each month to
qualify for pooling that month,
Additionally, Mid-Am proposed that the
market administrator be authorized to
increase or decrease these shipping
requirements on a temporary basis by
up to 20 percentage points if he finds -
such revision is necessary to obtain
needed milk shipments or to prevent

" uneconomic shipments..

Fairmont Foods Co,, a proprietary
handler operating two distributing
plants.in the market, also proposed that

.supply plants be required to ship every

month of the year. Specifically, it
proposed that shipping requirements be
equal to about 80 to 90 percent of the
projected market's Class I utilization for

* the month and that such shipping

requirements be announced by the
market administrator on the 5th day of
each month. Fairmont also proposed
that qualifying shipments by a’supply
plant should include milk delivered
directly from farms to distributing plants
by the supply plant operator.

At the hearing, Associated Milk
Producers, Inc. (AMP]) also supported
the adoption of year-round shipping
requirements provided that such
performance requirements were minimal
during the months of heavy production.
Specifically, under its proposal, a pool

~gupply plant would have to ship at least

50 percent of its receipts from producers
to distributing plants during the months
of September through November and 25
percent during all other months.
However, as a condition to its year-
round shipping proposal, AMPI further
proposed (1) that a supply plant which
has maintained pool status for three
consecutive months be granted pool
plant status for the first subsequent
month in which it fails to qualify as.a
pool plant on the basis of shipments;
and (2) that a supply plant be allowed to
include as qualifying shipments milk
delivered directly from producers’ farms
to pool distributing plants.

In support of its proposal, Mid-Am
contended that there is need for year-
round shipping requirements because
distributing plants have become more
dependent during each month of the
year on supply plant milk to fulfill their
total plant requirements. The
spokesman for Mid-Am testified that
this greater dependence on supply plant
milk has resulted from changes in g

bottling schedules of distributing plants

. and a demand by such plants for skim

milk. In his opinion, year-round shipping
requirements would assure distributing
plants of a continuing, adequate milk
supply from supply plants when needed.
Mid-Am indicated that its proposal for
year-round shipping requirements was
prompted by the growing trend,
particularly in other markets, in the
number of manufacturing plants that
have qualified as pool supply plants
under an order,! This trend, according to
the spokesman for Mid-Am, stems from
the gradual conversion from Grade B to
Grade A production, which he claimed

was happening in the procurement area |

for the Kansas City market. The witness
indicated that this prompts
manufacturing plants to qualify as pool
supply plants in order that they'may use
pool proceeds from the fluid market to
pay a competitive price to their dairy
farmers and thus insure a supply of milk
at their plants. Although admitting that
this has not been a problem under the

Kansas City order, the witness for Mid:

Am maintained that the present
automatic pooling provision provides an
opportunity for a manufacturing plant
operator to pool a supply of milk )
without assuming any responsibility to
supply. the fluid market on a continuing
basis throughoit the year. He held that
this consideration suggests the need to
incorporate year-round shipping
requirements.

A spokesman for Fairmont also
testified in support of the elimination of
the automatic pooling provision,
claiming that the present pooling . -
standards do not encourage adequate
milk shipments. He expressed the belief
that all pool supply plants should be .
required to supply a proportionate “fair

. share” of the market’s fluid needs each

month of the year. The Fairmont witness
complained that relatively low shipping
standards contribute significantly to a
supply organization’s ability to collect
unreasonably high over-order premiums
and/or service charges from handlers,

. In further support of its position, the
witness for Fairmont testified that in the
late summer of 1978 his firm was

‘notified by Mid-Am, which was

Fairmont's regular supplier, that’
beginning in September 1978 Mid-Am
would hold back somé of its pooled milk
from Order 64 distributing plants so that
it would have a sufficient volume of milk

" at its manufacturing operations to

maintain a profitable operating level.
The witness indicated that after trying

! At the time of the hearing there was only one
manufacturing plant qualified as a pool supply plant
under the order {exclusive of cooperative balancing
plants.) -

to secure alternative supplemental
supplies of milk, the distributing plant
operators, through negotiations with
Mid-Am, were able to obtain adequate
supplies. However, according to the
witness, this was accomplished by
paying a higher price (an additional 12
cents per hundredweight) on all milk
purchased from Mid-Am. In this regard,
a spokesman for Mid-Am testified that -
in September 1978 about 1,000,000
pounds of milk were moved to
distributing plants from other markets to
accommodate the requests of the
s distributors for milk.
* While obviously disturbed about the
12-cents per hundredweight additional
charge for all milk purchased from Mid-
Am, the spokesman for Fairmont
acknowledged an understanding of Mid-
Am'’s positiqn in this regard—in
particular, the need to overcome losses
in its manufacturing operation because
of inadequate volumes so as to be
competitive with other cooperatives and
proprietary handlers who are competing
for producers. However, it was his belicf
that distributing plant operators should
not have to pay this additional charge to
obtain adequate supplies while at the,
same time ather suppliers are engaged
principally in manufacturing operation.
In his opinion, requiring a supply plant
to ship on a year-round basis, as he
proposed, would make additional milk
available to his and other distributing.
plants and thus eliminate the need to
import milk from other markets.
Although supporting year-round

shipping requirements for supply plants,
the spokesman for AMPI indicated that
he was unaware of any problem that
distributing plant operators were
experiencing in obtaining adequate
supplies during the months (February~
August) when qualified pool supply
plants are not required to make
shipments. It was his contention that
supply plants associated with the

- market are making adequate milk

supplies available to distributing plants -
when the milk is needed. In his view,
however, requiring some minimal level
of shipments during each month of the
year would assure the pooling of only
those supply plant operations whose -
major interest is supplying the fluid
requirements of distributing plants, He
contended that the automatic pooling
feature tends to encourage
manufacturing plants to associate with
the market in order to maintain a supply
of milk for manufacturing purposes
without regard to supplying the fluid
market, - ‘

While the three proponents of year-
round shipping standards differed as to
the levels at which a supply plant

-
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should perform to acquire pool status,
they were in agreement that the
automatic pooling feature should be
eliminated. This change, they argued,
was necessary to reduce the incentive
for supply plants primarily engaged in
manufacturing to obtain pool plant
status by shipping only during the fall
months, as is presently required by the
order. Moreover, they maintained that
year-round shipping requirements would
assure a more equitable sharing among
all supply plant handlers of the
responsibility of supplying the Class I
needs of the market. They contended
that year-round shipping requirements
would provide additional assurance to
pool distributing plants that fluid milk
supplies would be available from supply
plants when needed. .

Only three of the six pool supply
plants on the market at the time of the
hearing would be directly affected by
the proposed changes. One of the three
is a pool plant located at Jessup, lowa,
‘that is operated by AMPL The plant’s
- primary activity is supplying skim milk
to pool distributing plants. Another of
the three pool supply plants, the Bit
0O’Gold Cheese Company, i5 located at
‘Wamego, Kansas. The third is the
National Farmers Organization plant at
Jefferson City, Missouri. The three
- remaining pool supply plants on the
market are operated by Mid-Am and are
located at Ottawa, Kansas, Sabetha,
Kansas, and at Chillicothe, Missouri.
These three plants, however, are pooled
under the cooperative balancing plant
provisions of the order which are not at
issue in this proceeding.

The purpose of pooling standards for
supply plants is to distinguish between
those plants substantially engaged in
serving the fluid needs of the regulated
market and those plants that do not
serve the market to a degree that
warrants their sharing, through pooling,
in the market’s Class I returns. The
standards also must assure that supply
plants associated with the market will
make milk available to distributing
plants at the times and in the quantities
needed. However, supply plants
regularly serving the market should not
be required to ship substantial
quantities of milk when the milk is not
needed. h

As noted previously, the order now
permits a supply plant that has met the
minimum shipping requirements during
the months of September through
January to qualify as a pool plant during
the other months without having to meet
any specified shipments to distributing
plants. This automatic pooling feature
has been an integral part of the order's
pooling provision for supply plants for

-

many years. It recongizes that the
demand for supply plant milk is usually
less in the months of seasonably high
production than in other months.
Requiring no shipments during the
heavy production months from those
supply plants with an established
association with the market avoids
unnecessary, as well as uneconomical,
shipments to pool distributing plants for
the sole purpose of maintaining pool
status for the supply plants. Moreover,
the automatic pooling feature permits
those producers who have established
their association with the fluid market
through deliveries to a pool supply plant
to share in the market's Class I sales
when supply plant milk may not be
needed by distributing plants.

The adoption of year-round shipping
requirements should be based on an
indication that distributing plants are
experiencing difficulty in obtaining
adequate milk supplies for fluid uses
from pool supply plants. There is no
basis on this record from which it might
be concluded that this is the case. This
is so even at a time when operators of
distributing plants Have become
increasingly dependent on supply plant
milk because of changes in their bottling
patterns and their desire, in some cases,
to be supplied with milk of a
standardized butterfat test.

The fact that Mid-Am started in
September 1978 to retain milk for its
manufacturing operations which was
formerly available to distributing plants,
in itself, provides no basis for adopling
year-round shipping requirements. There
was no demonstration that this action of
Mid-Am caused an actual or potential
shortage of milk at distributing plants.
Moreover, the record provides no
evidence that any of the market's 10
distributing plants have had or expect to
have any ditficulty in obtaining
adequate supplies of milk to meet their
fluid requirements. In fact, except for
Fairmont, none of the other 8
distributing plant operators testified at
the hearing.

What appears to be evident in this
regard is that any supply problem
arising from Mid-Am's decision was not
related to the order's supply plant
shipping requirements but was due to a
business decision of Mid-Am to retain
producer milk in its plants for
manufacturing that normally went
directly from farms to distributors.
Historically, Mid-Am has been the
principal supplier for this market,
supplying about 75 percent of the
market's fluid milk needs. A large
proportion of such supply is moved
directly from member producers’ farms
to pool distributing plants. The

remainder is supplied the fluid market
from its three plants that are pooled
under the cooperative balancing plant
provisions of the order. To qualify these
supply plants as pool plants, at least 50
percent of the cooperative’s members’
milk must be received at pool
distributing plants during the current
month, or during the immediately
preceding 12-month period, either by
transfer or directly from member
producers’ farms. Such cooperative
balancing plant performance standard is
applicable to each month of the year
ard no automatic pooling is allowed as
is the case with the supply plant pooling
provisions here at issue.

Now, in an apparent effort to retain a
certain volume of its member milk for its
manufacturing plants, Mid-Am has
expressed its intent to make available to
distributing plants milk supplies from
nearby markets to meet the total fluid _
demands of the Kansas City market. It
was Mid-Am’s position that the .
reduction in the availability of its local
producer milk should be offset by
forcing other suppliers on the market to
supply greater quantities of milk to
distributing plants.

This argument, however, does not
provide any foundation for adopling
year-round shipping requirements. By
implication, the caoperative’s position in
this regard suggests that the supply
plants currently pooled under the order -
are meeling only the minimum shipping
requirements during the qualifying
period and then failing to make needed
shipments {o distributing plants during
the period in which shipments are not
required by the order. The record
provides no evidence that this is the
case. Instead, it appears that supply
plants are making milk supplies -
available to distributing plants when the
milk is needed.

One of the goals of the proponents for
eliminating the automatic pooling
feature for supply plants was to prevent
the possible pooling of milk not
previously associated tvith the market
and not reasonably needed to supply the
fluid requirements of the market. The
record does not indicate that thisis a
problem in the market now or that there
is any impending attachment of
substantial milk supplies to the market
that might be a disruptive factor for
producers.

The record in this proceeding does not
provide a compelling basis for
concluding that year-round shipping
requirement provisions for supply plants
are essential to assure adequate
supplies of milk at distributing plants for
fluid use in this market. Accordingly,
such provisions are denied.
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The order should be amended to
provide, however, for a temporary
upward or downward adjustment of the
shipping percentages for supply plants if
the Director of the Dairy Division ’
determines that additional supplies. are
needed at distributing plants.or that
fewer shipments to such plants are
needed. The adjustment should be
limited to 20 percentage points.

Under such an arrangement, the
Director would investigate the need for
revision, either on his own initiative or
at the fequest of interested persons. If
the investigation showed that a revision
might be appropriate, the Director would
issue a notice stating that a temporary
revision of the shipping requirements is
being considered and inviting views of
interested persons with respect to the -
proposed revision. After evaluating such
views, the Director should then detide
- whether a temporary revision is *
warranted. - -

The evidence developed regarding the

- supply plant pooling issue suggests the .
possibility that significant changes
affecting the market's supply-demand
situation could develop for a short time
which warrants an immediate
adjustment (up or down) in-the shipping
percentages. Under the current order’
provisions, a change in the shipping
requirement for supply plants can be
accomplished only through a time-
consuming amendment proceeding or by
suspension. Such changes that could be-
accomplished through siispension,
however, are limited, because of
procedural requirements, to relaxing
rather than increasing the shipping
requirements. Inclusion of a provision to
adjust temporarily supply plant shipping
percentages will enhance the.ability of

+ the order to deal with shorfirun

emergency situations.on a timely basis. -

Any such temporary revision. of
shipping percentages is intended only to
meet an emergency situation and,
therefore, should be of short duration:
Also, the implementation of this _
provision is not intended to Yssure
distributing plant operators of a supply.
of milk for their total plant operations.
Some plant operators manufacture
“soft” products (Class II items} in.
conjunction with their fluid milk
operations and theirneed for milk
extends to these items also. This
provision’is intended to encourage the
movement of milk supplies to
distributing plants for Class I use only
on those occasions when the
relationship of supplies to sales changes
in such a way as.to warrant a temporary
increase in shipping percentages.
Similarly, action might be needed to
reduce the shipping percentages

temporarily to prevent uneconomic
shipments solely forpooling. The
adoption of provisions-for a temporary
adjustment of the shipping percentages
will add a degree- of flexibility to the
supply plant pooling provisions that is
_not now available in the case of
emergency situations.
AMBPI opposed the adoption of this
‘provision to provide for temporary
changes in shipping percentages. The.
spokesman for the cooperative was
concerned that it would have little
practical-effect on making additional
supplies.available to distributing. plants
because of the relatively small
‘quantities of supply plant milk paoled.
He also.stressed that the procedures
that would have to be followed in A
implementing a temporary adjustment
would be lengthy and would place an
undue burden of responsibility on the
Director-of the Dairy Division. He
believed such a temporary revision
could interfere with the normal supply
‘arrangements that a distributing plant
operator enters into with a supplier. He
concluded that any need to adjust.
shipping standards to meet an
emergency supply situation could be

the need to adjust shipping
requirements. This is the method that iy
followed in considering any amendment
to a Federal milk order. It provides a
satisfactory means of obtaining public
participation in considering what the
provisions of a milk order should be.
Nevertheless, some flexibility in
adjusting supply plant shipping
percentages is desirable to deal with
possible emergency situations that
cannot be resolved on a timely basis

- -through the hearing process or by

suspension procedures.

Finally, we cannot agree that the
provision for adjusting shipping
percentages on a temporary basis would
place an undue burden of responsibility
on the Director of the Dairy Division.
Temporary, adjustments would not be
made without a careful review of the

/ marketing conditions involved.
Additionally, industry views wauld be

sought and carefully reviewed. These
procedures should provide a reasonable
basis for determining whether or not
there is a need to temporarily revise
shipping percentages. -

For these reasons, the points raised by
AMPI in opposition to the provision for

accomplished equally or more efficiently* a temporary revision of the supply plant

through an emergency amendment
proceeding.

These are valid concerns. However; a
provision:similar to-the one proposed
herein has been in the Chicago.Regional

" order since 1969.-Experience with this

provision indicates that it can be used
effectively during-an emergency, either
to incease or decrease supply plant
shipping requirements. The extent to
which the provision would. make
additional supplies available to-
distributing-plants would depend, of
course, on the proportion of the market’s
supply associated with supply plants -
and the already existing level of

* shipments by such plants at the time. -

There‘is:no basis to conclude that a

provision for a temporary change in the

. shipping percentage would interfere

with the normal supply arrangements
that a distributing plant operatorenters
into with a supplier. As noted, a
temporary change in the shipping .
percentage would: be invoked only after
it was determined that an emergency
situation of short duration existed

. affecting-the supply-demand

relationship of milk for fluid purposes in
the market. We.cannot see that this
provision would cause a distributing
.plant operator not to arrange in advance
for a regular supply of milk through
normal channels, as the spokesman for
AMPI contended. A .
We agree that the hearing process is
the preferable method of dealing with

shipping percentages are not compelling
and provide no basis to conclude that
such a provision should not be adopted.
. "The provision adopted herein for
temporary changes in the pooling
standards provides that any such
upward adjustment for the months of
February through August should apply
onlyto supply plants that have qualified
for automatic pooling on the basis of
shipments in the preceding September-
January period. A supply plant that
becomes associated with the market in
the February-August period and was not
a pool supply plant in each of the
preceding months of September-January
should have to meet only the regular 50
percent shipping requirement now

¢ pravided in the orderif itis ta qualify
for paol status. Also,.if a plant which
would not otherwise qualify for pooling,
would-become a pool plant as a result of
a temporary reduction in the shipping
percentage by the Director during the
September-January period, the operator
of such plant should be permitted to
retain nonpool status for such plant.
This: may be accomplished if the
operator of such plant files a written
request for nonpool status with the
market administrator.at the time the
report is filed for such plant pursuant to
§ 1064.30. :

As part of its proposal to revise-
pooling standards for supply plants,
Mid-Am proposed that only the net-
amount of milk shipped during the

e,

-~
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month to a pool-distributing plant from a
supply plant be counted as qualifying
shipments for pooling the supply plant.
‘The purpose of the proposal, as stated
by the proponent, is to remove the
incentive for manufacturing plants to
gain entry to the market pool by means
of having a distributing plant receive the
necessary qualifying shipments-of milk
and then shipping the milk back to the

. manufacturing plant. As proposed, only
that quantity of the supply plant's
shipments not offset by return shipments
would count toward meeting the
minimum shipping requirement for the
supply plant.

This proposal should not be adopted.
The spokesman for the cooperative did
not present any specific testimony on
this issue other than merely offering the

proposal. Moreover, the record provides'

no evidence of marketing problems that
would warrant the implementation of a
safeguard against such exploitation of
the pool.

At the hearing, AMPI proposed that a
. supply plant operated by a cooperative
association be allowed to move milk

directly from member producers’ farms
to pool distributing plants and have such
deliveries count as though they were
shipments from the supply plant for
purposes of meeting the supply plant
shipping requirements. A similar, =~ -
proposal was made at the hearing by
Fairmont, differing only to the extent
that such deliveries would count as
qualifying shipments for both
proprietary and cooperative operated
supply plants.

Current order provisions provide that
only that milk which is physically
received at a supply plant and then
moved to-a pool distributing plant count
toward meeting the supply plant
shipping requirements.

Both proponents indicated that their
proposals were designed to facilitate the
efficient handling of milk of producers
who are associated with a supply plant.
Fairmont's representative testified that
if producers associated with a supply
plant are located closer to a distributing
plant that is purchasing milk from such
supply plant, the milk should be
permitted to move directly from such
producers’ farms to the distributing
plant. The witness indicated that this
would eliminate the costs involved in
first receiving such milk at the supply
plant and then reloading and shipping
the milk to distributing plants. .

AMPTI's spokesman testified that his
association, through its North Central
Region, operates a pool supply plant at
Jesup, Iowa, which is located about 300
miles from the Kansas City metropolitan
area. The witness stated that producers

associated with this plant are all located
in the general vicinity of the plant. In
addition, he said that AMPI's Southern
Region supplies some pool distributing
plants directly from producer members'
farms located nearer fluid outlets than
the Jesup plant. AMPI's witness stated
that presently the association qualifies
its Jesup plant primarily on the basis of
supplying distributing plants in the
Kansas city area with bulk skim milk.
He testified that the intent of the
proposal was to have the milk being
moved from farms directly to
distributing plants by the Southern
Region count toward the qualification of
the Jesup plant as a pool plant under the
order. -

It is true, as proponents point out, that
there are situations where moving milk
directly from producers’ farms to
distributing plants is an efficient way to
handle producer milk associated with a
supply plant. Under such circumstances,
it would be appropriate to allow the
supply plant operator to divert some of
his producer milk to distributing plants
and receive a credit towards meeling the
shipping requirements for a pool supply
‘plant. This type of situation, however,
was not demonstrated on the record.

The efficient handling of milk that
AMPI desired to achieve through its
proposal was not related to milk that
normally is physically associated with
its Jesup supply plant. Instead, the
cooperative's proposal was designed to
assure continued pool status for its
supply plant primarily on the basis of
milk moved directly from members’
farms to distributing plants by AMPI's
Southern Region rather than milk
located in the proximity of the Jesup
plant. In this case, there is little
similarity to the usual operation of a
supply plant where milk of producers
associated with such plant is physically
received at the plant for assembly into
larger units for transshipment to pool
distributing plants. In fact, the basis
upon which AMPI desires to pool its
Jesup plant is similar to a cooperative
that qualifies one or more of its
balancing plants on the basis of the
cooperative's total milk movements to
distributing plants either by transfer or
directly from member producers’ farms.
Since the order already provides for this
type of pooling arrangement for a
cooperative association, there is no
further need to extend it to the pooling
of a supply plant as proposed by AMPL

Moreover, the actual operational

- experience of the Jesup plant that was

testified to by AMPI's spokesman
suggests the possibility that none of the
producer supply of the plant is so
situated that it could move to

distributing plants directly from farms.
Additionally, and as noted previously,
the Jesup plant obtains pool status under
the order primarily on the basis of skim
milk transfers from the plant to pool
distributing plants. Obiously, direct
shipments cannot be used to replace
such transfers when producer milk first

.must be separated at the plant to obtain
skim milk. Under these existing
marketing situations, AMPI's proposal to
allow a supply plant to count deliveries
from farms to distributing plants as
qualifying shipments for pooling would
have no practical application to its Jesup
operation.

As noted, there are two other supply
plants that are qualified as pool plants
under the order. The record, however,
doesnot provide any information
regarding these plants’ marketing and
procurement praclices insofar as
determining whether proponents’
desired pooling standards is appropriate
for these plants.

Accordingly, the record provides no
evidence of marketing problems that
would warrant allowing a supply plant
to meet its qualifying shipments to
distributing plants either by transfers
from the supply plant or deliveries
directly from producers’ farms.

The order now provides that route
disposition in the marketing area from a
supply plant may count as a qualifying -
shipment for pooling purposes. In
conjunction with its proposal to change
the pooling standards for a supply plant,
Mid-Am proposed that route dispasition
in the marketing area no longer count as
a qualifying shipment. It claimed that
this provision was unnecessary since
none of the pool supply plants
associated with the market have any
route disposition.

No useful purpose is served by
continuing to include route disposition
in the marketing area as a qualifying
shipment for supply plants. Such plants
customarily do not engage in the
distribution-of packaged fluid milk
products on rautes, and the provision is
no longer needed to accomodate any
particular plant operation in the market.
This change would have no impact on
any of the supply plants now pooled
under the order.

No action is taken on AMPI's proposal
that a supply plant which fails to qualify
as a pool plant in any one month
nevertheless be permitted to remain
pooled for such month if it was a paol
supply plant in each of the three
immediately preceding months. This
suggesled change was necessary,
according to AMPI's spokesman, only in
the event that year-round shipping
requirements are adopted. Since it is
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the operator of a pool supply plant
should be permitted to divert producer
milk to.a nonpool plant and still have
such milk pooled and priced under the
order. Without allowing for this (which
is the:situation under the present order),
" the operator of a: pool supply plant
wishing to:retain his regular producers
on his:plant’s.payroll forthe entire
month would have: to physically receive
the milk at his plant, then pump it back
into a truck for transshipment to the
nonpool plant. In such case;. the milk
‘involved would.be considered producer
milk under the order with the
transferring handler (the operator of the
pool supply plant} accounting to the paol
for the milk and paying the producers as
well. - ’ ’
" Obviously, this practice:is
- uneconomic; resulting in unnecessary
and costly handling of milk not needed
for the fluid market. In addition, the
extra handling and pumping of the milk
may damage its. quality. Permitting a
pool supply plant to divert to nonpool
plants will promote efficient handling
and disposition of reserve milk supplies.
As provided herein, milk diverted
from a supply plant would be included
in-the plant’s receipts for purpéses of
determining whether or not the plant
meets.the pooling standards. This
conforming change:recognizes that the
milk of producers-diverted from a supply
plant is part of the supply of such plant.
Moreover, without this change, the
current 50 percent minimum shipping
- requirement for a pool supply plant
could be effectively reduced depénding
on the extent of such plant's tatal
diversions.. ’

concluded herein that year-round- ~

. shipping requirements for supply plants .
are not needed, this removes the basis
for any further consideration of
proponent’s proposal for-the
implementation of such a “depooling”
safeguard.

At the hearing, Fairmont proposed
that a “unit system" of pooling supply

* plants be provided. This should not be
adopted. The spokesman for the-handler -
did not present any specific testimony
on this matter other than merely offering
the proposal. There was no other
testimony regarding this-issue.

2. Diversion of producer milk. The
rules concerning the diversion of
producer milk from pool plants-should
be revised to permit a pool supply plant
to divert producer milk to nonpoal -
plants. )

AMPI proposed that diversions be
permitted from any-pool plant and not
just from pool distributing plants: The
spokesman for AMPI testifed that the
purpose of the proposal is to enable the
cooperative to move their members’ milk
not needed for fluid-use directly from
farms to manufacturing plants and thus
remove the need to receive such milk
first at its supply plant for further
movement to nonpaol plants solely for
the purpose-of maintaining producer
milk status. for such milk underthe
order, '

AMPI operates a pool supply plant at
Jesup, Iowa, Its'spokesman indicated
that although it supplies pool.
distributing plants on a regular basis,
these plants, however, do notrequice
delivery of milk each day. He indicated

. that since the present order doesnot
permit a supply plant to divert milk, it is
necessary that such reserve milk
supplies be physically received at the
Jesup plant and reloaded for'transfer to
an Arlington, lowa, nonpool plant for
manufacturing. Only through this
procedure, according to the witness, can

.all of the milk associated with the Jesup
plant maintain producer milk status
under the present order. The spokesman
pointed out that this entailsa -
substantial amount of uneconomic
hauling and handling of the plant's
reserve milk supplies. In AMPI'’s vietw,
its proposal would provide a more -
economical method for supplying:milk to
pool plants and in disposing of reserve

Rulings on Proposed Findings and
Conclusions

Briefs.and proposed findings and
conclusions. were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions: set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions. set forth herein, the
requests. to make such findings or reach
such conclusions aré denied for the
reasons previously stated in this

mill;lsupplies. , decision.

The proposal was supported by - .

Fairmont and Mid-Am. The Mid-Am General Findings

witness testifed that it alsg could The following findings and

determinations-supplement those that
were made when the order was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,

effectuate savings:in its marketing
operation if such a proposal were
adopted. '

The order should promote the most
efficient handling of milk. To this end,

e
.

except where they conflict with those
set forth below.

(2) The tentative marketing agreement
and. the order, as.hereby praposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

{b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies. of
feeds, and 'other economic conditions
which affect market supply and demand

“formilk in the marketing area, and the

minimum prices specified in the
tentative marketing-agreement and the
order, as hereby proposed to be
amended, are such-prices as will reflect
the aforesaid factors, insure sufficient
quantity of pure and wholesome milk,
and be in the public interest and

(c) The tentative marketing agreement
and the order, as hereby proposed ta be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the -
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decision because the regulatory
provisions of it would be the same as
those contained in the order that is
proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Greater Kansas City marketing area {s
recommended as. the detailed and
appropriafe means by which the
foregaing conclusions may be carried
out.

_ 1.In § 1064.7, paragraph (d)(6) is
revised by revoking the phrase “direct
marketing area route disposition, except
filled milk, and", and paragraph (b) ls
revised to read as follows: - |

§1064.7 Pool plant.

LI * * * *

- (b) A supply plant fram which during
the month 50 percent or-more of the
Grade A mjlk received at such plant
from dairy farmers and handlers
described in § 1064.9(c) {including milk
diverted from such plant pursuant ta

§ 1064.13(c) but excluding milk diverted
to such plant pursuant to § 1064.13(c)) 1s

-shipped from such plant as flujd milk

products, except filled milk, to and
received at pool distributing plants,
subject to the following conditions: .
(1) A supply plant which is a pool
plant under this paragraph during each
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month of September through January
shall be pooled for the following mon
of February through August if the
required percentage pursuant to this
paragraph is not met, unless the plant -
operator files a-written request with the
market administrator that such plant not
be a pool plant, such nonpool status to
be effective the.first month following
such request and thereafter until the -
plant qualifies as a pool plant on the
basis of shipments.

{2) The shipping percentage specified
in this paragraph may be increased or
decreased temporarily for any of the
morths of September through January
up to 20 percentage points by the
Director of the'Dairy Division if the
Director finds such revision is necessary
ta obtain needed shipments or to
prevent uneconomic shipments. For any
of the months of February through
August, a minimum shipping percentage
of up ta 20 percent may be established-
by the Director for all pool supply plants
that are qualified as a pool plant
pursuant to paragraph (b)(1) of this
section. Before making such a finding .
the Director shall investigate the need
for revision, either at the Director’s
initiative or at the request of interested -
persons. If the investigation shows that
a revision might be appropriate, the
Director shall issue a notice stating that
revision is being considered and inviling
data, views, and arguments. If a plant . .
which would not otherwise qualify as a
pool plant during the month qualifies as
a pool plant because of a reduction in
shipping requirements pursuant to this
subparagraph, such plant shall be a .
nonpool plant for such month if the
operator of the plant files a written
request for nonpool plant status with the
market administrator at the time the
report is filed for such plant pursuant to
§ 1064.36,

* * * ¥ *

2.In § 1064.13, paragraphd(c] is revised
to read as follows: ?

§ 1064.13 Producer milk.

* * * * *

{c) Diverted, subject to the following
conditions, from a pool distributing
plant to a pool supply plant or from a
pool plant to a nonpool plant that is not
a producer-handler plant. “Diverted
milk” is milk normally received at a pool
plant but which is moved directly from a
dairy farm to a nonpool plant as
specified in this paragraph or from a
pool distributing plant to a pool supply
plant for the account of a handler
operating the pool distributing plant or a
handler described in § 1064.9(b). Such
- milk shall be deemed to have been
received by the diverting handler at the

location of the pool plant from which
diverted except that milk diverted to a
plant located more than 125 miles by the
shortest highway distance as
determined by the market administrator
from the nearest of the City Halls of
Kansas City, Missouri, or Topeka,
Kansas, shall be deemed ta have been
received at the location of the plant to
which diverted in applying §§ 1064.52

and § 1064.75:

(1) A handler described in § 1064.9(b)
may divert for its account the milk of
any member producer whose milk is
received at a pool plant for at least 1

day's delivery during the month, without
limit during the other days of the month.

The total quantily of milk so diverted
may not exceed the larger of the
following amounts:

(i) The total quantity of its member

producer milk received at all pool plants

during the current month, or

(ii) The average daily quantity of ils
member producer milk received at pool
plants during the previous month,
multiplied by the number of days in the
current month.

(2) A handler operating a pool plant
may divert for his account the milk of
any producer, other than a member of a
cooperative association which has
diverted milk pursuant to paragraph
(c)(1) of this section, whose milk is
received at the handler’s pool plant for
at least 1 day's delivery during the
month, without limit during the other
days of the month. However, the total
quantity of milk so diverted may not
exceed the larger of the following
amounts:

(i) The total quantity of milk received
at such plant during the current month

from producers who are not members of

a cooperative association that has
diverted milk pursuant to paragraplr
{c)(1) of this section; or

(ii) The average daily quantity of milk
received at such plant during the
previous month from producers who are

not members of a cooperative

association that has diverted milk in the

current month pursuant to paragraph
(c)(1) of this seclion, multiplied by the
number of days in the current month.
(3) Diversions in excess of the
applicable percentages pursuant to

paragraph (c)(1) and (2) of this section

shall first be assigned to diversions to

nonpool plants and any excess quantity

assigned to nonpool plants shall not be

producer milk and shall not be deemed
to have been received by the diverling
handler. The diverting handler shall
specify the dairy farmers whose milk
shall not be included as producer milk
pursuant to this subparagraph. Excess
diversions to a pool supply plant shail

be producer milk at the supply plantin
applying §§ 1064.7, 1064.52 and 1064.75.
{This recommended decision constitutes
the Department’s Draft Impact Analysis
Statement for this proceeding.)
Signed at Washington, D.C., on: July 24,
1973
Irving W. Thomas,
Acting Deputy Administratar, Marketing
Program Operations.
[FR Doc. 75-23350 Fied 7-27-79: 8:45 am}
BILLING CODE 3410-02-H -~

{7 CFR Part 1065]
Docket No. AO-86-A39T

Milk in the- Nebraska-Western lowa
Marketing Area; Recommended
Decision and Gpportunity To File
Written Exceptions on Proposed
Amendments to Tentative Marketing
Agreement and To Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision recommends
certain changes in the order provisions
pertaining to lacation adjustments for
pricing producer milk and pool plant .
qualification standards for supply
plants. It also recommends adoeption of a
charge for late payments by handlers to
the market administrator. The decision
is based on industry proposals
considered at a public hearing held
October 24-27, 1978. The recommended
changes are necessary to reflect current
marketing conditions and to assure
orderly marketing in the area.

DATE: Comments are due August 20,
1979.

ADDRESS: Comments (four copies)
should be filed with the Hearing Clerk,
Roonr 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C., 20250. )
FOR FURTHER INFORMATION CONTACT:
Maurice M. Martin, Marketing
Specialist, Dairy Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, Washington, D.C. 20250,
202-347-7183. )
SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Notice of Hearing: Issued September
29, 1978; published October 4, 1978 (43
FR 45881).

Extension of time for filing briefs:
Issued January 15, 1979; published
January 19, 1979 (44 FR 3986).

Preliminary Stafement

Notice is hereby given of the filing
with the Hearing Clerk of this
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supply plant’s pooling status. However,
the quantity of direct deliveries that may
count as qualifying shipments should be
limited to 50 percent of the total
shipments required for pooling.
Third, the Director of the Dairy
provisions of the Agricultural Marketing  Division, Agricultural Marketing
- Agreement Act of 1937, as amended (7 Service, U.S. Department of Agriculture,
U.S.C. 601 et seq.); and the applicable should be given authority to increase of
rules of practice and procedure decrease supply plant shipping
governing the formulation of marketing  requirements by 20 percentage points if
agreements and marketing orders (7 CFR  additional shipments are needed or to
part 800). . . prevent uneconomic shipments to -
Interested parties may file written distributing plants.
exceptions to this decision with the Presently, a supply plant must transfer
Hearing Clerk, United States 40 percent of its receipts of milk to pool .
Department of Agriculture, Washington,  distributing plants during the month to
D.C., 20250, by August 20, 1979. The " qualify as a pool plant. However, if the
exceptions should be filed in supply plant qualifies as a pool plant
quadruplicate. All written submissions | during each of the months of September
made pursuant to this notice will be ‘through December, it automatically
made available for public inspection at qualifies as a pool plant during the
the office of the Hearing Clerk during following months of January through °
regular business hours (7 CFR 1.27(b)). August without having to meet any
- The proposed amendments set forth minimum shipping requirement.
below are based on the record of a The order also provides-that a supply
public hearing held at Omaha, plant operated by a cooperative
Nebraska, on October 24-27, 1978, association may qualify as a pool plant
Notice of such hearing was issued on the basis of the cooperative’s total
September 29, 1978 (43 FR 45881). milk movements to distributing plants
The material issues on the record of either by transfer or directly from
the hearing relate to: member producers’ farms. Under this
1) Pooling standards for supply plants, provision, a plant operated by a
2) Diversion of producer milk. cooperative qualifies as a pool-plant if
3) Class 1 price zones and location at least 51 percent of the cooperative’s
adjustments, milk pooled each month is delivered to
4) Payments to producers and pool distributing plants of other
cooperative associations. handlers. For the purpose of this
5) Charges on overdue accounts, discussion, such a plant shall be
6) Market administrator's reports and  .referred to as a“‘cooperative balancing
announcements concerning plant.”
classification. Several proposals dealing with supply
plant performance standards were
considered at the hearing, Mid-America
Dairymen, Inc. (Mid-Am), proposed that
shipping requirements be increased to 50
percent of Grade A receipts during each
hearing and the record thereof: of the months of September through
1. Pooling standards for supply plants. December and 30 percent during each of
Several modifications should be made in  the months of january through August. It
the pooling standards for supply plants.  also proposed that the market
" First,'the period during which a administrator be given the authority to
supply plant must ship milk to a pook increase or decrease these shipping
distributing plant to be eligible for requirements by 20 percentage points if
automatic pooling status in a later he finds such revision is necessary to
period should be changed from obtain needed milk shipments or to
September through December to - prevent uneconomic shipments,
September through March. A proposal by Wells Dairy, Inc.,
Correspondingly, the months of would increase the supply plant
automatic pooling should be changed shipping requirements to 60 percent
from January through August to April each month, except that if a supply plant
through August. : qualified as a pool plant during each of
Second, producer milk that is 3 the months of August through December,
delivered by the operator of a supply * it would have to ship only 40 percent of
plant directly from producers’ farms to ,  its receipts during the following months .
pool distributing plants should countas  of January through July.
A proposal by Roberts Dairy

qualifying shipments from the supply
plant for purposes of determining the Company would have increased

recommended decision with respect to
proposed amendments to the tentative .
marketing agreement and order
regulating the handling of milk in the
Nebraska-Western Iowa marketing area.

_Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the

.

-shipping requirements for supply plants
to 50 percent each month of the year. At
the hearing, however, proponent
withdrew its proposal and said it would
instead support either Mid-Am’s
proposal or the proposal of Wells Dairy.
The proposal of Roberts Dairy was not
supported by any other interested parly.

Fairmont Foods Company also
proposed that supply plants be required
to ship every month of the year.
Fairmont proposed that shipping
requirements be equal to about 90
percentof the projected Class I
utilization for the month and that such
shipping requirement be announced on
the 5th day of the month In further
elaboration of its proposal, a spokesman
for Fairmont indicated that supply plant
operators should be allowed to include
deliveries directly from producers’ farms
to pool distributing plants as part of
their qualifying shipments.

Associated Milk Producers, Inc.,, also
proposed a modification of the present
supply plant pooling standards. AMPI
proposed that the present 40 percent
shipping requirement be maintained but
that a cooperative association that

.operates a supply plant be allowed to
include as qudlifying shipments from the
plant milk that is delivered directly from
producers’ farms to pool distributing
plants, .

A proposal by Kraft, Inc., provides for
two options under which a supply plant
could qualify for pool plant status, The
first option would modify the present
supply plant provision by allowing

- supply plant operators to include, as
qualifying shipments, milk delivered
directly from producers’ farmsg to pool
distributing plants.

The second option proposed by Kraft
would provide for what may be called a
“reserve supply plant” provision. Under
this provision, which would be
restricted to supply plants in the

-marketing area or within 100 miles of
the nearest edge of the marketing area, a
handler would notify the market
administrator of his estimated receipts
for the month, and the market
administrator would call on the handler
to ship milk when and where it was
needed that month, The market
administrator would have to give the
hangdler 24 hours’ notice for such
shipments and could not require the
handler to ship more than 90 percent of
the milk received by the handler on any
given day. For the entire month, a
handler could not be required to ship a
percentage of its suipply that is higher
than the Class I utilization for the same

_ month of the preceding year. v

Basically, two views emerged at the
hearing regarding pooling standards for
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supply plants. One view held that higher
supply plant shipping standards are
needed to offset a shortage of milk at
distributing plants caused by Mid-Am's
recent decision to hold back pooled milk
_for its manufacturing operations. This
view formed the basis for the several
proposals that would require
significantly higher shipping
requirements for supply plants.

A second view presented at the
hearing was that there is no shortage of
milk for the fluid market; that any so-
called shortage was a contrived
shortage; that higher shipments were not
needed; and that more milk could be

~ made available to pool distributing
plants if the order would permit supply
plant operators to ship milk to
distributing plants directly from
producers’ farms. .

A representative for Mid-Am, which is
the market’s major supplier of raw milk,
testified that his organization has been
shipping an ever-increasing percentage
of its milk to pool distributing plants,
thereby resulting in a decreasing volume
of milk available for processing at its
manufacturing plants. He claimed that
at the same time other suppliers (i.e.,
supply plant operators) have been
holding back milk for manufacturing
purposes. This, he said, has resulted in
an increasing difference in
manufacturing plant efficiencies

- between those organizations shipping a
large percentage of their milk to pool
distributing plants and those shipping
lower percentages. The end result,
according to this witness, has been that
Mid-Am has been at a competitive
disadvantage in terms of pay prices to
producers as its manufacturing plants
have become less and less efficient
because of the reduced volume of milk
being processed.

The witness indicate further that Mid-
Am concluded that it could no longer
continue to supply the fluid needs of the
market at levels which were
considerably above those required by
the order.* Mid-Am then advised
handlers of its decision to reduce fluid
sales in order to improve the efficiency
of its manufacturing plants.

After trying to secure alternative
supplies of milk, these handlers asked
Mid-Am to develop an import program
to secure the necessary supplies of milk.
According to the witness, Mid-Am than
arranged to import milk from plants in
the Upper Midwest and Chicago
Regional order markets. Mid-Am
charged handlers 12 cents per

1During the first 9 months of 1978, Mid-Am
shipped from 68 to 88 percent of its milk supply on
this market to poo! distributing plants. The order
requires at least 51 percent each month under the
pooling provisions being used by Mid-Am.

hundredweight on all milk (pooled milk
as well as imported milk) purchased
from Mid-Am.

Mid-Am's witness pointed out thatin
September 1978, when Mid-Am imported
4.5 million pounds of milk from plants
regulated under other arders, the Class I
utilization in the Nebraska-Western
Iowa market was only 51 percent. This
witness stressed that the need to import
this milk would not have been necessary
if the order had required realistic
shipment s from supply plants. He said
that presently a supply plant could
qualify for pooling by shipping only 13
percent of its annual receipts to pool
distributing plants.? While noting that
this figure is below the percent shipped
by all supply plants during the period
from 1977 through September 1978, he
emphasized it-is well below the 78
percent shipped by Mid-Am during this
period.

The witness summarized Mid-Am's
position by stating that Mid-Am did not
intend to ship milk at the levels it has in
the past to the detriment of the
economic position of its members when
other suppliers«on the market are not
shipping comparable amounts. He
therefore maintained that the order
should be amended to force other
parties in the market to ship more milk
in order to fill this void. -

Several distributing plant operators or
their representatives testified about the
“shortage" of milk in the market. While
disturbed about the higher price charged
by Mid-Am, almost all witnesses
acknowledged an understanding of Mid-
Am's posilion—in particular, the nced to
stay competitive in terms of producer
pay prices with other cooperatives and
proprietary handlers who were
competing for producers, On
questioning, these witnesses conceded
that there was not an actual shortage of
milk in the market, but that instead a
profitable manufacturing milk market
was making it very difficult to attract
supplies of milk for their total plant
needs at a price which the distributing
plant operators considered reasonable.

The distributing plant operators
claimed that the order was failing in its
alleged objective of making adequate
supplies of milk available to distributing
plants for their total Class I and Class II
needs at competitive prices. In support
of this claim, they emphasized that the
12-cent per hundredweight addditional
import charge for all milk purchased
from Mid-Am distorted their milk costs
and impeded their ability to compete

2This apparently is derived by multiplying the 40
percent supply plant shipping rcquirement by the 4
qualifying months of September-December and then
dividing the preduct by 12.

with handlers in surrounding nearby
Federal order markets. It was their .
belief that they should not have to pay
“exorbitant” over-order prices to obtain
adequate supplies while at the same

time many of the pool supply plants are
engaged principally in cheese X
production.’ It was their contention that
the order should “force” milk out of
these supply plants by requiring them to _
ship a higher percentage of their milk
supply to distributing plants.

A representative of Fairmont Foods
testified that his company had no
objection to allowing all Grade A
producers in the area to share in the
marketwide pool. However, he said,
such producers and the plants to which
they ship should have an obligation to
contribute their fair share toward
supplying the Class I and Class II needs
of the market. In this connection, he
indicated that, as the numher of supply
organizations and supply plants with
extensive manufacturing capabilities
increases, shipping requirements must
be higher to assure that all such
operations are furnishing their fair share
of milk for the Class 1 and Class Il needs
of the market.

AMPI opposed the proposals to
increase the supply plant shipping
percentages. The spokesman for the
coaperative indicated that higher
shipping requirements would not make
more milk available to distributing
plants, as proponents claimed, but could
in fact cause milk suppies to be removed
from the market. The witnesss stressed
that higher shipping requirements could
result in increased costs to AMPI in
qualifying its pool supply plant with
such higher costs being borne by
praducers and consumers. He
maintained that the order’s present 40
percent shipping requirement is proper
and provides the necessary transition in
supply plant pooling standards between
the lower Class I utilization markets to
the north and the higher utilization
markets to the south of the Nebraska-
Western Jowa market. The cooperative’s
spokesman stated further that he
believed that the supply problem of
distributing plants was not related to the
order's pool plant shipping requirements
but was due, instead, to a business
decision of Mid-Am to retain peoled
milk in its plant for manufacturing.

Kraft, which operates a pool supply
plant in the market, also opposed the
proposals to increase the supply plant
shipping requirements on the basis that
a need for an increase in shipping
requirements is not supported by market

3Maost of the supply plants referred to throughout .

this decision are manufacturing plants specializing
in cheese production.

/
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requirements. The spokesman for the
handler stated that pooling standards
must reflect the Class I needs of the
market. He stated that its proposal to
pool a supply plant as a reserve supply
plant provided the most practical and
efficient method of meeting the
objectives of the order's supply plant
provisions by providing for supply plant
shipments to the market when such . |
shipments are needed and.by avoiding
the costly inefficiencies inherent in
requiring shipments in excess of the
amarket's needs. ]
He also testified that Kraft is willing

. 1o ship its pro rata share of milk supplies
to distributing plants, but that Kraft has
not been able to consistently'do so for
several reasons. He said that
distributing plant operators do not want
to replace direct-ship milk with supply
plant milk; that distributors do not
receive mitk 7 days a week; and that
bad weather has- often made it difficult

to ship the milk, especially since the -

milk first has to be received at its supply
plant and then transshipped to'a.
distributing plant.”He indicated that
allowing shipments- directly from _
producers’ farms to pool distribufing
plants to count as qualifying shipments
for supply plants would make it easier
for Kraft to associate more of its milk
supply with pool distributing plants.

Five other proprietary supply (cheese)
plant operators also testified with
respect to changing the pooling
standards for supply plants. While
opposed to any increase in the shipping .
requirements, these handlers testified in
support of allowing deliveries directly
from producers* farms to count as”
qualifying shipments for their supply
plants. They stated that this change
would allow them to deliver milk more
efficiently. They cited several examples
where their farm pick-up trucks go right
by a distributing plant on the way to-

their supply plants. The milk then has to

be unloaded at their plants and then

reloaded and shipped back to the
_ distributing plant.
. One supply plant operator described
how he would be able to make-more
milk available to distributing plants if
the milk could move directly from
producers’ farms. He said that the cost
of having to haul milk first to this plant
and then to a distributing plant often
makes it uneconomical to make-such
sales. In addition, he said at times it has
been impossible to-find over-the-road
tankers to haul milk from His plant to a
distributing plant. - : ‘

It is obvious from the testimony
presented that there are rathersharp:
differences of opinion regarding what
propottion of a supply plant’s receipts -

-

“should be shipped to pool distributing

plant to qualify the supply plant as a
pool plant. Essentially, however, the
minimum shipping requirements of the
order should assure that those supply
plants that are sharing in the Class I
praceeds of the fluid market will make
needed milk supplies available to
distributing plants for fluid use. It is
within this context that supply plant
shipping requirements must be
considered. ’

" The adoption of substantially higher
shipping requirements on a year-round -
basis, as provided under several ’
proposals, should be based on an -
indication that distributing plants are -
‘experiencing difficulty in obt4ining an
adequate supply of milk for Class I use.
Data introduced into the record shaw
that deliveries of milk to pool
distributing plants by all suppliers have

.consistently been in excess of the fluid

needs of such plants.For example, .
during the 14-month period of August
1977-September 1978, the ratio-of total
receipts at distributing plants:from’
producers and pool supply plants to
total Class I producer milk averaged 125,
ranging from a low of 117 in. December
1977 to a high 0f-129 in Octaber 1977 and
July 1978. In fact, this ratio was 122 in
September1978, the first month in which
Mid-Am held back local supplies for its
manufacturing operations. These data
indicate that distributing-plants are
obtaining from all suppliers regularly
associated with the market an adequate
supply to meet their fluid needs.

. Therecord does not support
proponents’ claim that an increase in
shipping requirements would make
available to distributing plants
significant quantities. of additional milk
supplies. An exhibit introduced into the
record shows that the 8 supply plants on
the market, in fact, have been shipping
milk each month durnig.a recent 12-
month period at levels substantially
above the order’s present minimum
shipping requirements. In this regard,
Table 1 shows the percentage of the
producer milk at each of these plants
that was shipped to distributing plants
during three periods: September-
December1977; January-March 1978;
and April-August 1978, .

Table 1.~~Parcentage of Producer Milk Received at’
“Pool Supply Plants That Was Transferred to Pool
Distabuting Plants irr the Nebraska-Western lowa .
Market During Selected Time Periods?

Sep.-Dec. Jan-Mar. Apr.-Aug.

= 1977 1978 1978
Handler:

. S— 79 79 77
- S . 68 64 50
+ Crrecereers rorentmtrne 69 57 - 44

Table 1.—Percentage of Producer Milk Received at
Pool Supply Plants That Was Transferred to Pool
Distributing Flants in the Nebraska-Western lowa
Markel During Selected Time Periods'—~Continued

Sep.-Dec. Jan-Mar, Apr~Aug.
1977 1978 1970

D..... 43 12 1
E 53 34 - 35
F 44 .33 2
G 81 74 8
H 52 48 9
1For each timg period, the p go for each handlot I3

i b 's monthly p ges fof

m‘wol%‘averaga ol the ‘

From this table, it can be seen that
Mid-Am's proposed shipping
requirements of 50 percent during the
months of September~December and 30
percent during January-August would
not have had much practical effect in
making more milk available to
distributing plants because most of the
supply plants on the market already
were shipping well abave those lavels.
Likewise, Fairmont's proposal for higher
shipping requirements would have had
little: effect in this regard during the
seasonal low-production months when
the greatest need for supply plant milk
occurs. Those plants that were below
these levels are fairly small plants so
that any additional milk made availahle
by an increase in shipments from these
plants would have been relatively .
insignificant. While we recognize that
the proposal by Wells Dairy would have
required a somewhat higherlevel of
shipments, we de not agree that such an
increase can be justified.

Data introduced into the record
established that suppliers have
consistently delivered more than the ,
Class I needs of pool distributing plants.
A substantial quantity of this extra milk

- is used in Class I products. In 1978, for

example, 11.3 percent of milk in its
market was used for Class Il use.4
Presumably, such use occurred largely
at pool distributing plants in conjunction
with the fluid operations of those plants.
It is not the intent of the order to require
supply plants to ship milk to distributing
plants for Class II use. The order

. provisions are not structured to

encourage such movements since this

normally is an uneconomic marketing

arrangement for producers. '
There-is no demonstration on the

record that a shipping percentage higher

than the present 40 percent is necessary
to assure that supply plants will make

adequate quantities of milk available to
distributing plants for fluid use. Instead,
it is apparent that distributing plants are

* Official notice is taken of “Federal Milk Ordor
Market Statistics” for October, November, and
December 1976 published by the Agricultural
Marketing Service, USDA.
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able to acquire from supply plants
whatever milk supplies are needed and
-when needed for fluid uses. In this
connection, it is significant to note that
several supply plant operators stated on
the record that between the time Mid-
" Am announced its decision fo reduce
local supplies to distributing plants and
the hearing none of the distributing
plant operators had contacted them for
supplemental milk supplies.

Although the supply plant shipping
requirements should not be increased
above the present 40 percent level,
several changes should be made in the
pooling standards to enéourage greater
efficiency in supply plant operations and
to assure that distributing plants can
continue to obtain adequate supplies for
fluid uses from supply plants.

As indicated previously, several of the
proposals under consideration would
provide for year-round shipping
requirements for supply plants.
Proponents argued that such
requirements should be adopted
because distributing plants need milk
every month of the year and not just
during the months when milk production
drops off. They also expressed the view
that all supply plants in the market
should share on a pro rata basis in
supplying the needs of the market each
month of the year.

The risk in requiring year-round
shipments is that at times supply plants
may be forced to make uneconomic
shipments merely to qualify for paoling.
During the months of heavier milk
production, practically all of the fluid
needs of the market can be met by direct
shipments from producers’ farms. For
this reason, it is preferable in this

market to allow market forces to dictate
how much milk is needed from supply
plants during the'months of highest milk
production.

One proposal under consideration,
Kraft's, would provide complete
flexibility in this regard by requiring no
regular shipments from supply plants.
Instead, the market administrator would
call on supply plants to ship whenever
he deemed such shipments were
necessary. The problem with this
approach is that the market
administrator could become overly
involved with directing month-to-month
and even day-to-day shipments. In
addition, he would be in the

* controversial position of having to

determine when additional shipments
from supply plants are actually
warranted.

There is no doubt that in this market
regular shipments are needed from
supply plants, as is evident by the fact
that supply plants are now shipping well

above the minimum levels required by
the order. In view of this, it is desirable
to maintain at least a minimum level of
shipments during those months when
the market is most in need of such
shipments.

Table 2 indicates that the average
Class I utilization of this market during
the past 5 years is highest during the
months of September through March,
During the months of January, February,
and March, months when no shipments
are now required, the Class I utilization
is as high as, or higher than, the
utilization during the months of
September through December, when
shipments must now be made.

TABLE 2.—Class | Utilization in the Nebraska-Westemn lowa Market, 1974-78 *

1975

1974 1976 1877 1978 Averae
January 61 85 57 £0 £ £8
February. 53 54 53 49 51 54
March 55 83 54 50 £6 54
April 53 54 50 48 £0 51
May. 47 48 44 44 48 48
June 42 44 42 4. 44 43
July. 44 45 43 44 44 44
August 47 50 4 49 47 47
September. 53 £9 50 £6 51 £4
[T R, 58 61 53 57 £ 6
NOVEMDES e 58 57 55 €0 43 £
December, 53 56 51 £8 £ £
Average 52 53 49 50 5

10Official notice is taken of the 1975 and 1976 annual summaries of “Federal Mk Order Market Statsties™ published by the

Agricultural Marketing Service, USDA.

These data lead to the conclusion that
the order should be amended to include
January, February, and March, along

* with September, October, November,

-~

and December, as the months during
which minimum shipments are required
from supply plants. A supply plant that
meets the shipping requirement during

these months would not have to meet
the shipping requirement during the
succeeding months of April through —
August. This is not to say that no
shipments are needed from supply
plants during these months; but-at the
risk of requiring unnecessary shipments,
it is preferable to let market forces
determine who ships to whom during
these months when production is the
highest relative to the Class I needs of
the market. -

The order also should be amended to
provide for a temporary upward or
downward adjustment of the shipping
percentages for supply plants if the
Director of the Dairy Division
determines that additional supplies are
needed at distributing plants or to
prevent uneconomic shipments of milk
to such plants. The adjustment should
be limited to 20 percentage points.

Under such an arrangement, the
Director would investigate the need for

* revision, either at his (her) own

initiative or at the request of interested
persons. If the investigation showed that
a revision might be appropriate, the
Director would issue a notice stating
that a temporary revision of the shipping
requirements is being considered and
inviting views of interested persons with
respect to the proposed revision. After
evaluating such views, the Director
would then decide whether a temporary
revision was warranted.

The evidence developed regarding the
supply plant pooling issue suggests the
possibility that an emergency situation
affecting the market’s supply-demand
situation could develop for a ghort time
which warrants an immediate
adjustment (up or down) in the shipping
percentages. PreSently, any needed
change in the shipping requirement for
supply plants can be accomplished only
through a time-consuming amendment
proceeding or by suspension. Such
changes that could be accomplished
through suspension, however, are
limited because of procedural
requirements to relaxing rather than
increasing shipping requirements.
Inclusion of a provision to adjust
temporarily supply plant shipping
percentages will enhance the ability of
the order to deal with short-run
emergency situations on a timely basis.

AMPI opposed the adoption of this
type of provision. The spokesman for
the cooperative contended that there
has been very limited experience in
other markets in using the “call” pooling
feature and that its impact basically
remains untested. He also stressed that
the procedures that would have to be
followed in implementing the temporary
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adjustment would be lengthy. He
concluded that any need to adjust
shipping standards to cope with
emergency situations could be -
accomplished equally well through-an
emergency amendment proceeding.

A provision virtually identical to. the
one proposed herein has been in the
Chicago Regional order since 1969. The-
record of this hearing provides no
indication that this type of provision has
not operated satisfactorily in that

market, Moreover, through: this type of ~

provision the pooling standards can be
changed on very short notice. By _

" contrast, the amendment-proceeding has

become, if anything, more cumbersome -
as various new hearing procedures have
been implemented. For this reason, we,
believe that inclusion of the proposed
temporary revision of the supply plant
shipping percentage would be of benefit
to the market in an emergency situation
and, therefore, should be adopted..

To the extent possible, the order
should encourage milk to move to
distributing plants in the most efficient
way possible. One means of providing
greater efficiency in milk handling

. practices in this market is to-allow

handlers to count as a qualifying
shipment from their supply plants milk .
that they deliver directly from
producers' farms to distributing plants.:

- The attached proposed order provides
for this by allowing a supply plant to
qualify as a pool plant on the basis of
direct deliveries from producers’ farms
as well as transfers from the plant.

! . Current order provisions provide that
only transfers to paol distributing plants
count towards meeting the supply plant
shipping requirement. Testimony
indicates that because of this
requirement milk pooled through supply
plants.is being received at such plants,
reloaded into tank trucks, and then
delivered to pool distributing plants
when some of the milk could be
delivered more efficiently directly to
distributing plants initially. Also,a -
further deterrent under the current order
provisions to moving the milk directly
from farms$ to distributing plants'is the
requirement that the distributing plant

operator be the accountable handler for

the milk rather than the supply plant
operator. In this:case, the producers
would receive payment through the
distributing plant rather than the supply
plant. Allowing direct deliveries to .-
count as qualifying shipments would
remove the need to supply milk through
a supply plant for purposes of pooling
the supply plant or maintaining the
- producers on the supply plant operator's
payroll. :

The amount of direct-ship milk that
can be used to qualify a supply plant as
a pool plant should be limited to 50
percent of the plant’s total required
shipments for popling.. Also, a supply
plant operator’s deliveries of producer
milk directly to-distributing plants from
producers’ farms should be limited to-
those. producers who are located within
150 miles of the supply plant {as based
.on the post office address of the
producer). Although these limitations
were not proposed at the hearing, the
current milk handling arrangements in
this market do not indicate a need for
modifying the pooling standards to the
extent proposed. ,

A supply plant customarily
demonstrates its association with the
fluid market by shipping milk to
distributing plants for fluid use.
Normally, the supply plant obtains such
milk from producers who are located
within a reasonable hauling distance
from.the supply plant. As indicated at

_the hearing, some of the producers

associated with a supply plant are
located between the supply plant and
the distributing plant to which the
supply plant is shipping milk.
Presumably, other producers delivering
milk to the supply plant are located
more distant from the distributing plant
than the supply plant. While the
procurement patterns.may vary
somewhat among the supply plants in
the market, it is reasonable to presume
that the limited change in the pooling
“standards would adequately
accommodate most supply plants that
desire to move part of their milk supply
directly from farms to disttibuting ’
plants. -
Permitting a supply plant to qualify for

- pooling-solely on the basis of direct

deliveries not only would go beyond
what is needed in the market but also

-could result in the development of milk

handling arrangements not typical of
supply plant operations that could be
disruptive to the fluid market. If 2 pool
supply plant did not have to ship milk
received at the plant, a manufacfuring
plant located quite some distance from
the'market could attach itself ta the
market merely through the delivery of
milk to pool distributing plants from
producers located near the-market
center who had no,real association with
the manufacturing plant. This could
result in the attachment of new milk
supplies to the' market solely for
manufacturing with little-intent on the

. part of the plant operator of making

suchmilk available for fluid use. Also,
without some limitation regarding the
producers whose milk may be diverted.”
a supply plant operator could seek out

producers anywhere in the milkshed
without regard to whether they are
located within a reasonable hauling
distance of the supply plant. This could

be disruptive to the normal procurement
. arrangements of other handlers. The

order changes adopted herein are
intended to.accommodate the supply
plant operations as they now exist in the
Nebraska-Western lowa market. They
should not encourage new milk handling

- arrangements that could result in

disorderly conditions for the market.
Additionally, limiting the amount of
direct deliveries that can count as a
qualifying shipment for a supply plant
provides a distinction from_ an
operational standpoint between a pool
supply plant and a cooperative
balancing plant. The order now provides
that milk delivered directly from farms
to distributing plants can count as &
qualifying shipment, without limitation,
in the case of a balancing plant operated
by a cooperative association
(§ 1065.7(c)). Under this type of pooling
arrangement, the cooperative must

.deliver 51 percent of its member

producer milk to distributing plants each
month of the year to qualify such plant,
Also, no automatic pooling status is
provided during the heavy production
months, as is the case for paol supply
plants.

Under this pooling arrangement, o
situation could arise where a supply
plant aperator, although having met the
overall shipping requirement, failed for
some reason to transfer a sufficlent
quantity of milk from the supply plant
itself to meet this facet of the shipping
standard. In administering the order in
this case, a portion of the supply plant
operator’s diversions to distributing -
plants should not be considered as part
of the supply plant's total receipts if this
would result in the plant meeting the
shipping standard. The milk
disassociated from the supply plant
would be whatever amount is necessary

. to make the reamining diversions to

distributing plants equal (or be less
than} the quantity of transfers to such
plants. The disassociated milk should
then be treated as producer milk of the
distributinig plant operator, who would
be required to account to the pool for
such milk and pay the producers
involved. Under this situation, it would
be necessary for the supply plant
operator to designate the dairy farmers
who are to be disassociated from the

supply plant. If he fails to do so, then the *

plant should not qualify as a pool plant.
The disassociation of some of a '

supply plant’s diverted milk would

result in the pooling of the supply plant

only in those cases where a large
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proportion of the plant's total supply
had been moved to distributing plants.
As one reduces the total deliveries, a
point would be reached where
mathematically the pooling standard
could not be met. In this case, the supply
plant would be a nonpool plant and all
of the milk claimed by the plant
operator as having been diverted to a
distributing plant would be treated as
producer milk of the distributing plant
operator.

AMPI proposed at the hearing that the
cooperative balancing plant pooling
provision (§ 1065.7(c)) be eliminated in
view of the fact that there would be
little practical difference in terms of the
pooling standards between a supply
plant and a cooperative balancing plant
if the unlimited direct delivery feature
for supply plants were adopted. Counsel
for Mid-Am objected to the proposal on
the basis that it was not part of AMPI's
original proposal as published in the
hearing notice and thus was outside the
proper scope of the hearing. The
Administrative Law Judge presiding at
the hearing did not rule on the objection
but instead concluded that whether or
not AMPI's proposed modification is
“legally sustainable” was a matter for
consideration by the Secretary. In view
of the order changes adopted herein
relative to pogling standards for supply
plants, the legal issue raised in the
objection is moot. Accordingly, there is
no need to pursue the legal issue raised
by the objection.

2. Diversion of producer milk. {a)
Diversions to nonpool plants. Rules
concerning the diversion of producer
milk from pool plants to nonpool plants
should be modified. During the months
of September through March, a
cooperative association should be
allowed to divert to nonpool plants
fexcept producer-handler plants) a
quantity of milk not in excess of 40
percent of the quantity of producer milk
that the association causes to be
delivered to or diverted from pool plants
during the month. During the months of
April-August the cooperative should be
allowed to divert 50 percent of such
receipts. The operator of a pool plant
(other than a cooperative association)
should be allowed to divert to nonpool
plants [except producer-handlers’
plants) any milk that is not under the
control of a cooperative associatjon that
is likewise diverting milk to nonpool
plants during the month. The quantity of
milk that the operator of a proprietary
plant may divert should not exceed 40
percent during the months of September-
March and 50 percent during the months
of April-August of the milk received at
or diverted from such pool plant that is

eligible to be diverted by the plant
operator.

The order also should provide that at
least one day's production of a producer
must be physically received at a pool
plant during each month in order for the
milk of such producer to be eligible for
diversion to a nonpool plant as producer

“milk.

Presently, diversions to nonpool
plants are limited to 30 percent of
producer milk received at pool plants
during the months of January, February.
March, September, October, and
November, and 40 percent of such
receipts during other months of the year.
To be eligible for diversion, at least 2
days"productlion of a proeducer must be
received at a pool plant during each
month.

AMPI proposed that diversion
eligibility for a producer be reduced to 1
day's production received at a pool
plant and that diversion limits be
increased to 40 percent during each of
the months of September-December and
50 percent during each of the months of
January-August. A spokestan for AMPI
testified that the present diversion limits
tause unnecessary, uneconomic, and
costly milk movements, including
unnecessary pumping and handling of
the milk. The unnecessary hauling *
wastes thousands of gallons of fuel
every month, he said, while the extra
pumping damages the quality of the
milk.

The witness indicated that AMPI
regularly hauls producer milk from
farms in Minnesota and South Dakota to
its supply plant at Sibley, Iowa, solely
for the purpose of meeting the present
diversion limitations. He estimated that
this unnecessary hauling of milk costs
AMPI approximately $10,000 per month.
Also, he said, because of the difficulty in
estimating beforehand the exact
quantity of milk that may be diverted,
AMPI has over-diverted several times in
the last couple of years, causing mitk
regularly associated with the pool to be
excluded.

A spokesman for Mid-Am testified in
opposition to AMPI's proposal. This
witness argued that the present
diversion limits are adequate because
data introduced into the record showed
that the amount of milk being diverted
by all handlers in the market was well
within the existing limits. He stated that
liberalization of the diversion provisions
would make less milk available to the
fluid market at a time when marke!
conditions call for greater shipments.

Although most handlers are able to
operale within the diversion limits
presently in the order, it is apparent
from the testimony, already described

that a least one—AMPI—is not able to
do so. It should be noted in this
connection that Mid-Am qualifies its
large manufacturing plant at Norfolk as
a pool plant. In addition, 4 of the 6
proprietary supply plants on the market
also have manufacturing facilities.
Accordingly, milk not needed by these
handlers for fluid use is manufactured
right at these pool plants instead of
having to be diverted to nonpool plants.
AMPI, however, has only one plant
pooled under the order which is the
supply plant at Sibley. The plant has no
manufacturing facilities. Thus, reserved
supplies associated with this plant are
diverted by AMPI to nonpool plants for
manufacturing. This is why AMPI has
some difficulty staying within the
diversion limits while other handlers in
the market do not.

The present diversion limits are
unduly tight and discriminate between
handlers that operate pool
manufacturing plants and those that do
not. For example, during the manth of
October, a handler operating a pool
supply plant which also manufactures
cheese could ship 40 percent of its milk
to a pool distributing plant to qualify for
pooling and manufacture the remaining
60 percent of its milk into cheese. A
cooperative that operates a pool supply
plant without manufacturing facilities
could also manufacture 60 percent of the
milk pooled through that plant by
sending it to one of its nonpoal
manufacturing plants. However, in this
example, only 30 percent of the total
receipts could be diverted directly to the
manufacturing plant; the remaining 30
percent would have to be received first
at the supply plant and then transferred
to the manufacturing plant, possibly
resulling in unnecessary hauling and
handling of the milk. In the case of a
cooperative that does not operate a peol
supply plant but which does have a
nonpool manufacturing plant, 70 percent
of the cooperative's milk would have to
be shipped to pool plants; the
cooperative could divert the remaining
30 percent to its nonpool manufacturing
plant. AMPI falls within these latter 2
categories, pooling part of its milk
through its Sibley supply plant and
pooling the remainder as a handler on
bulk tank milk.

Theoretically, the diversion allowance
for plant operators should be set at the
reciprocal of the shipping requirements
for a supply plant or a cooperative
balancing plant. Under the present
shipping standards, this would justify
diversion limits of 50 to 60 percent. In
view of the fact that AMPI did not
propose that diversion limits be
increased to this extent, the limits
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should be held to 40 percent during the
months of September through March
and 50 percent during the months of
April through August.

Recognizing the need for coordination
between supply plant shipping
requirements and diversion limitations,
AMPI proposed that the-present months
of more limited diversions be changed
from September-November and
January-March to September-December
to coincide with the shipping
requirement months for supply plants

. As noted earlier, the shipping
requirement months for supply plants
would be extended to September-
March. For this reason, January-March
should remain as months in which lower
diversion limits apply and, as suggested
by AMPI, December also should be
included with these months.

The change in diversion limits would
have no effect on the amount of milk

. that a supply plant operator—either a

" proprietary handler or a cooperative -
association—would have to make
available to distributing plants. The
amount of milk that a supply plant
operator must make available to pool .
distributing plants is governed by supply
plant shipping requirements. The change
in diversion limits, however, will allow
more milk that is not needed at a pool

- supply plant to be diverted to a nonpool
manufacturing plant instead of first .
having to be received at the pool supply
plant and then transferred to the

nonpool plant. In this way, the change in -

diversion limits will permit greater
efficiency ifi-handling the market's .
reserve milk-supplies.

It is not necessary to require 2 days’
production of a preducer to be received
at a pool plant in order for milk of the

producer to be eligible for diversion to a :

nonpool plant, One day's production
received at a pool plant is sufficient to
demonstrate that a producer has some
association with the fluid market.

An AMPI spokesman testified that the
present 2-day requirement has
occasionally caused problems when one
day's productlon of a large producer has
been picked up in'the-same bulk tank
truck that was also picking up 2 days's *
production of smaller producers. The
spokesman indicated that the

-cooperative, having assumed that all
producers whose milk was on the truck
had met the 2-day production
requirement, would not discover the
error until after the end of the month,
when it was too late to correct the
problem.

Requiring that only one day's
production be received at a pool plant
during the month should eliminate this
problem. -

As proposed by Mid-Am, the order
should allow the Director of the Dairy
Division to increase or decrease. the
diversion limits by 20 percentage points.
However, the.provision should depart

slightly from Mid-Am’s proposal by

allowing the Director to revise diversion
limits independently of ‘any change to
supply plant shipping requirements. This -
will provide greater ﬂexxblhty in
accommodating situations in which an
adjustment may be needed in shipping
requirements but not necessarily in
diversion limits or vice-versa.

Temporary adjustment of diversion

_limits may be-needed for the same

reasons as a temporary increase or
decrease in supply plant shipping -
requirements, i.e., the market may need -
more milk for ﬂmd use or there may be
an excessive amount of milk being
delivered for fluid use. A decrease or
increase in diversion limits will help to
accommodate these situations,
particularly with regard to milk being
pooled by a cooperative acting as a
handler on bulk tank milk.

A cooperative acting as a handler 6n
bulk tank milk, unlike a supply plant,
does not have any particular standard to
meet as far as delivering a certain
percent of its milk to pool distributing
plants. However, the amount of miik

-such a cooperative may divert is directly

dependent upon the pounds of milk the

. cooperative delivers to pool plants,

In view of this, to require a
cooperative bulk tank handler to deliver
more milk to pool distributing plants it is
necessary to reduce the amount of milk
the cooperative may divert to nonpool
plants. On the other hand, if the market
is oversupplied with milk for fluid use, it
would be necessary to increase
diversion limits so the cooperative could'
divert more of its milk to nonpool plants
for manufacturing use.

In computing diversion limits, the
base on which the diversion percentage
is computed should be equal to the
amount of producer milk delivered to
pool plants plus the amount diverted to
nonpool plants. Presently, diversion
limifs are based only on the amount of '
producer milk delivered to pool plants.

This change will provide for the
computation of diversion limits on the -
same basis as shipping requirements for

. supply plants. This will insure greater

uniformity in market performance

-between supply plant operators and

cooperative bulk tank handlers.
When a-handler-diverts milk in excess

. of the limits préscribed in the order, the

quantity that is over-diverted cannot -
qualify as producer milk and be priced

. under the order. Presently, the diverting

handler is required to designate the

AY

. dairy farmers whose milk is over-

diverted. If the handler fails to do so, the
order disqualifies all milk diverted by
the handler during the month,

This procedure should be modifiad
slightly. In the case of over-diverted
milk, the diverting handler should
continue to have the prerogative of
designating the dairy farmers whose
milk is over-diverted. If the handler fulls
to designate the over-diverted milk, the
market administrator would disqualify
all of the milk diverted by the handler
on the last day of the month, then all the
milk diverted on the second-to-last day,
and so on in daily allotments until all of
the over-diverted milk is accounted for.
For example, if a handler over-divertdd
10,000 pounds of milk for the month, but
diverted 45,000 pounds on the last day of
the month, the entire 45,000 pounds
would be disqualified,

The procedure, which was proposed
by Kraft, Inc., and supported by AMPI in
its brief, will prov1de a less severe
penalty for a handler who inadvertently
over-diverts. In the event a handler-does
not identify-which producers' milk is
over-diverted, the new procedure will
allow the market administrator to make
this determination in & fair and orderly
manner.

(b) Diversion between pool plants.
Kraft, Inc., proposed that the order be
amended to provide for diversions

. between pool plants. This proposal was

a corollary change to its proposal to
allow supply plants to qualify for pool
status on the basis of deliveries by the
supply plant operator to distributing
plants directly from producers’ farms.

The order should be amended to
provide for diversions between pool '
plants. This will provide the technical
means under the order for milk to be
delivered by supply plant operators
directly from producers' farms to pool
distributing plants and still count as
shipments from the supply plant. Also, {t
will allow the operator of any pool plant
to divert milk supplies to another pool
plant and retain the producer milk status
and payroll responsibility for such milk.
Without this provision, a handler
wishing to retain his regular producers
on his payroll for the entire month
would have to physically receive the
milk of such producers into his plant (so
that it will be considered “producer

.milk” there), then pump it back into the

truck, and deliver it to the other pool
plant. Such milk would then be
considered a transfer from one plant to
another with the transferor-handler
accounting to the pool for the milk and
paying those producers as well,

This practice is obviously
uneconomic, resulting in unnecessary
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and costly movements of milk. In
addition, the unnecessary pumping of
milk is damaging to its quality.
Permitting diversions of milk between
pool plants will promote the efficient
handling of milk.

In the case of diversions between pool
plants, the question arises as to whether
such diversions should be considered as
a receipt at the divertor plant, the
divertee plant, or both for the purpose of
determining whether such plants have
met the pooling requirements of the
order. As adopted herein, such
diversions would be treated in the same
manner as transfers between pool
plants.

The order now includes milk that is
transferred from one distributing plant
to another in the receipts of the
transferor plant. The transfer is
excluded from the receipts of the
transferee plant. Diversions between
pool distributing plants should be
treated in the same way.

Milk that is transferred from a pool
supply plant to a pool distributing plant
is presently included in the receipts of
both the supply plant and the
distributing plant. Accordingly,
diversions from a pool supply plant to a
pool distributing plant should be
considered in the receipts of both plants.

Fliid milk products that are
- transferred from a pool distributing

plant to a pool supply plant are included
in the receipts of the distributing plant
but excluded from the receipts of the
supply plant. Diversions from a pool
distributing plant to a pool supply plant
should also be treated this way.

For accounting purposes, miltk
diverted between pool plants will
continue to be the “producer milk™ of
the diverting handler.

3. Class I price zones and location
adjustments. The Class I pricing
structure under the order should be
revised to provide for two pricing zones
in place of the three zones now in the
order and to modify the application of
loeation adjustments. Map No. 1
illustrates the revised pricing zones. As
shown, Zone 1 should have a Class I
differential of $1.60, and Zone 2 should
have a Class I differential of $1.75.

Location adjustments outside of these
two zones should apply only at plants in
Nebraska, South Dakota, North Dakota,
Minnesota, Wisconsin, and Iowa. In
these areas, 2 minus location adjustment
should apply. The location adjustment
should be computed at the rate of 1.5
cents per hundredweight per 10 miles
and should be based on the distance

from Omaha or Norfolk, Nebraska, -
whichever is closer. A comparison of
location adjustments at selected plant

-

locations outside of Zones 1 and 2 is
shown on Table 3.

Table 3.—Fresent and Proposcd Flant Lezatan
Adustments at Selected Fiant Lecatons

PrecentLesatsn Propased

Adpsstment < Lot
tocaton {cents perowt)  Adustment
{senics por ent)
ONeN, NOD. e mmesemaone Nono -12
Orchard, Ned. ..cewuswoman Kino -3
Hartington, Neb. None -7
Leltars, Iowl e e ~10 ~165
STley, OB -10 -22
Atwond, Kant. oo isamsmsans +12 Naro
Clarifie!d, M le e . -22 =33
Freeman, S.D. v Hono =15
Kambaiton, lowa ... -10 =105
Lako Benton, MM =16 =315
Lake Freston, SO. . ~12 ~235
Laure), Neb. we..- Rine 7 -6
Lytton, 1oWwe e -10 =18
New Utm, Min .. =235 -24
Plamview, NED. cnres oo - Hene * -6
Sanbom, lowa ~10 x5
West Bont, Neb. e Nam =75

WILREMOrS, OWR e -16 =33

Currently, the marketing area is
divided into three pricing zones. These
zones are shown on Map No. 2. The
Class I price at plants located in Zone 1
is $1.60 over the basic formula price. The
Zone 2 Class [ price is 10 cents below
the Zone 1 price, while the Zone 3 Class
1 price is 15 cents higher than the Zone 1
price. Uniform prices in each of these
zones bear the same relationship, i.e.,
the Zone 2 price is 10 cents below the *
Zone 1 price, and the Zone 3 price is 15
cents above the Zone 1 price.

BILLING CODE 3410-02-M
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The order also provides that at-a plant
located outside of the marekting area
and within 100 miles of the nearest
specified basing point, the applicable
Class I and uniform prices at such plant
are the prices applicable in the nearest
pricing zone. At plants located outside -

of the marketing area and more than 100-

miles from the nearest specified basing
point, the Class I and uniform prices are
reduced at the rate of 1.5 cents per
hundredweight for each 10 miles of
fraction thereof that such plant is
located more than 100 miles from the
nearest basing point. -

Proposals to revise the pricing
structure were made by two proprietary
handlers and two cooperative
agsociations.

Roberts Dairy, which operates

" distributing plants at Omaha and Grand
Island, Nebraska, submitted a proposal
that would have combined Zones 1 and
2 into single zone for pricing purposes.
At the hearing, however, it abandoned
this proposal. The proposal was not
supported by any other party, -

Wells Dairy, Inc., of LeMars, Iowa,
(presently located in Zone 2) submitted
a proposal that would reduce the Class I
differential in Zone 2" from $1.50 to $1.40.
A representative of Wells Dairy testified
that the present $1.50 Class I differential
puts it at a disadvantage relative to its
competitors under the Eastern South
Dakota, Upper Midwest, and Towa
Federal orders. (The Class I differential
under the Eastern South Dakota order is
$1.40; the Class I differential applicable
to competing handlers under the Upper
Midwest order would be either $1.06 or
$1.12, depending upon their location;
and the Class I differential to competing
handlers under the Iowa order is $1.40
or slightly less, again depending upon
the respective plant’s location.} -

The Wells Dairy representative )
testified that the other markets in which
it claims to be at a price disadvantage
represent about 85 percent of its total
sales territory. He stated that the current

. order price plus the the over-order
charges imposed by cooperative
associations supplying his plant result in
Wells Dairy having a 33-cent price .
disadvantage relative to its competitors ,
under other orders.
Mid-America Dairymen, Inc., L.

. proposed that Zones 1 and 3 be revised

so as to shift 20 Zone 3 counties in ~

central Nebraska into Zone 1. A Mid-

Am spokesman testified that conditions

have changed significantly since these -

pricingzones were established in 1967.

" He said that Zone 3 was primarily

established to attract an adequate

supply of milk for plants located in

central and western Nebraska. Also, he
\ i

noted that attention was given to
alignment prices with the Eastern
Colorado order based on the historical
premise that as milk moved westward
the prices should increase at a rate that
approximated the of cost of transporting
milk.

The spokesman testified that supplies
in Zone 3 are now more than adequate.
He said that only 46 percent of the milk
received at Zone 3 plants during the first

‘9 months of 1978 was actually used in

Class I and that this did not include milk
of Mid-Am that was pooled on the
Eastern Colorado order but which
formerly had been associated with Zone
3 plants. He noted that inclusion of the
later milk supplies in the order 65 pool
would have dropped the Zone 3 Class I

. utilization to about ¥ of the Grade A

supplies potentially available. From
these figures, he concluded a higher
price is no longer needed in this area to
obtain an adequate supply of milk for
distributing plants in that zone.

A second argument made by Mid-Am
was that the plus 15-cent differential,
which is applicable to the uniform price
paid to producers as well as to the Class
I price, is, in effect, subsidizing
producers in Zone 3 at the ‘expense of
producers in Zone 1. This is because the
pounds of Class I milk on which
handlers pay the 15-cent higher Class I
price is only about half of the producer
milk in Zone 3 on which producers
receive the 15-cent higher uniform price.
Mid-Am estimated that this
subsidization reduced the Zone 1
uniform price by one cent per hundred
weight during 1977.

A spokesman for Fairmont Foods
testified that his company supports a
reduction of the Class I'price at North
Platte, Nebraska (now included in Zone
3). This witness indicated that the
‘majarity of the milk produced in the
Zone 3 counties proposed to be included
in Zone 1 now moves into Zone-1. He
said that Fairmont now distributes over
half of the milk from its North Platte
plant in Zone 1 in competition with Zone
1 handlers. In 1976, ke noted, most of the
distribution from this plant was west
and north of North Platte, mainly in the
northwest corner of Colorado, the
eastern edge of Wyoming, and the
northwest part of Nebraska. The
witness also testified that a reduction in
price at North Platte would not
jeopardize the milk supply for
Fairmontf's plant.

- A'spokesman for Roberts Dairy,

.which operates pool distributing plants

at Grand Island and Omaha and a
nonpool plant at Lincoln, Nebraska, also
testified in support of Mid-Am’s
proposal to transfer 20 Zone 3 counties

into Zone 1. The witness stated that this
change would put his entire operation’in

" abetter competitive position relative to

competing handlers. He testified that
while same distribution from the Grand
Island Zone 3 plant goes to areas in
Zone 3, such as McCook, North Platte,
and Ogallala, Nebraska, and also into
northwest Kansas, most of the
distribution from this plant is in
competition with Zone 1 handlers,
pdrticularly in the Norfolk and
Columbus-Seward areas.

The witness also indicated that

_because Roberts Dairy has pool plants

in both Zones 1 and 3, his company is
forced to pay more than other handlers,
for milk used in Class 11 and Class 111
because of the way receipts are
allocated under the order to the
handler's utilization at the two plants,
He claimed that equalizing the price at
both the Grand Island and Omaha

. locations would eliminate this problem.

The witness contended that the
proposed lower price at Grand Island
would have no impact on the supply of
milk at that plant. It was his belief that
even at the reduced price the Order 65
distributing plants at Grand Island and
North Platte would remain the best
market for supply plants and
cooperatives operating in this part of tho
marketing area.

A spokesman for AMPI testified in
support of the proposed transfer of Zone -
3 counties also. While noting that AMPI
had no producers or customers in Zone
3, he said that his organization
supported the proposal because it did -
not feel the rest of the market should be
subsidizing Zone 3 producers. '

Opposition to restructuring the pricing
in Zone 3 came from several supply
plant operators, namely, Dodge Dairy
Products, Inc., Dodge, Nebraska (Zone
1); Ravenna Cheese Co., Ravenna,
Nebraska (Zone 38); Oxford Cheese Co.,
Oxford, Nebraska (Zone 3); Nou Cheese
Co., Hartington, Nebraska (Zone 1); and
Orchard Dairy Products, Inc., Orchard,
Nebraska {Zone 1).

These handlers took the position that
redefining Zone 3 as proposed would
substantially reduce the price to dalry
farmers delivering milk to Zone 3 plants.
They contended that such a reduction

* would jeopardize the milk supplies of

distributing plants located in Grand
Island and North Platte (and,
presumably, the Zone 3 plants of Oxford
Cheese and Ravenna Cheese) because
producers delivering to those plants
would find a more attractive outlet in
the Eastérn Colorado market.

Three individual producers who ship
milk:to Zone 3 plants also testified
against any reduction in price at such
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plants. They testified that if this price
were reduced, they would probably look
for higher-priced markets in Kansas or
Colorado.

A final pricing proposal was made by
Land O’Lakes, Inc. (LOL): This
cooperative, which has no producers on
the Nebraska-Western Jowa market,
proposed a change in. the application of
location adjustments to plants located
outside of the marketing area. Presently,
such location adjustments are nat
applied within 100 miles of a basing
point: Only beyond 100 miles do they

< begin at the rate-of 1.5 cents per 10 miles

from the nearest basing point. Under
LOL’s praposal, location adjustments
would apply within this 100-mile area.
The effect of the proposal, therefore,
would be to reduce Class I and uniform
prices at plant locatiops outside the
marketing area.

A spokesman for LOL testifted that
the purpose of its proposal is to resolve
a price misalignment problem between
the Nebraska-Western Iowa and
Eastern South Dakata arders in the
general procurement area of eastern
South Dakota. LOL claims that this
misalignment bas caused it to lose
producers on the Eastern South Dakota
market because such producers were
able to obtain greater returns by having
their milk pooled under the Nebraska-
Western Iowa order.

Mid-Am supported the LOL proposal
to remove the 100-mile buffer zone

. applicable to location adjustments. The
cooperative stated, however, that it

- would prefer that the amendment be

.

limited to the states of South Dakota
and Minnesota. The caaperative's
spokesman indicated that the pricing
structure of the order should encourage
milk to move to the primary market. He
noted, however, that under the present
order provisions there is little incentive
for milk ta hove from southern South
Dakota, where Mid-Am competes with
AMPI and LOL for milk supplies, to
Omaha. .

Several examples were cited in

" support of this argument. The Mid-Am

witness testified that a nonpool plant at
Freeman, South Dakota, which is
roughly 200 miles from Omaha, now
carries the Zone 1 price. Producer milk
under Order 65.is diverted ta this plant.
Anpther nonpool plant is located at
Lake Preston, South Dakota, which is
about 260 miles from Omaha. This plant
also receives diverted milk pooled under
Qrder 65. The price at this plant is only
12 cents below the Zone 1 price.

Also cited by the spokesman for Mid-
Am was the Order 65 price for diverted
milk at nonpool plants at Clarkfield,
Minnesota, and Lake Benton,

Minnesota. Although the Lake Benton
plant is roughly 265 miles from Omaha.
the price al Lake Benton is-only 16 cents
less than at Omaha, The price at
Clarkfield, which is about 275 miles
from Omaha, is 22 cents below the
Omaha price: -

Mid-Am contends that the present
order provisions encourage milk to be
kept at these distant plants for
manufacturing purposes rather than to
be moved to the population centers to

" . meet the fluid needs of the market.

AMPI testified in opposition lo the
proposal of Well's Dairy to reduce the
price in Zone 2 and LOL’s propasal to
modify locationr adjustments. An AMPI
spokesman testified that there was no
basis to reduce the Zone 2 price. He
noted that the proposal had been
considered at an earlier hearing and
turned down. It was his position that
there had been no changes in the market
since that prior decision which would”
warrant adoption of the proposal at this

, time,

With respect to the LOL proposal, this
witness testified that he did not-believe
there was a misalignment of prices in
eastern South Dakota between the
Nebraska-western Iowa order and the
Eastern South Dakota order. He
contended that there has been little or
no shift of producers from Order 76 to
Order 65; that any attempt to align the
uniform prices of the respective orders
would be futile; and that adoption of the
proposal would misalign prices in
eastern South Dakota, southwestern
Minnesota, and along the eastern edge
of the Order 65 markeling area.

1t is evident from the testimony
presented at the hearing that the current
prablem of location pricing is essentially
one of insuring adequate milk supplies
at the principal population centers
where a high proportion of the market
supply is processed. for distribution as
fluid milk products, A secondary
consideration developed on the record
concerned the problem of aligning the
present price structure with nearby
Federal order markets.

The location pricing provisions (zone
prices and location adjustments at
distant plants) assist in encouraging the
movement of milk from supply areas to
the principal population centers where
processed for fluid uses. They reflect the
lesser value of milk when received at an

.outlying plant lacation or when diverted

to an outlying location. Additionally, the
location pricing provisions assist in
maintaining a proper price alignment
with nearby markelts, which is essential
to the attraction of raw milk supplies to
various locations-where needed.

The pricing structure far a market
should encourage milk to move from
where it is produced to where it is
processed and packaged for fluid use.
The latter areas are principally
metropolitan areas with population
concentrations. Thus, a primary
consideration in developing an
appropriate pricing structure for a
market is one of identifying the majar
population centers of the markef.

Of the 1.8 million population (1970
census) in the Nebraska-Western Iowa
matkeling area, by far the largest

‘metropolitan area is Omaha-Council

Bluffs with a 1970 papulation of 480,000.%
The next largest area is Lincoln with &
1970 population of 168,000. The only
other metropolitan area is Sioux City
with a 1970 population of 116,000

The 3 pool distributing plants in the
Omaha-Council Bluffs area and the 2
distributing plants in the Lincolr area
process a relatively large proportion of
the Class I milk priced under the arder. -
(There are no distributing plants in the
Sioux Cily area.) They are notonly the
major distributors in these areas but
also have substantial distribution in
other parts of the marketing area.
Producer supplies of milk are moved to
plants in these major population centers
in the market from various locations
throughout the marketing area and
beyond. ,

The order’s present pricing structure
does not adequately encourage the
movement of milk from supply areas to
plants in these population centers. This
has been particularly true in the
situation where the prices applicable to

. milk delivered to the Omaha-Lincoln

area are the same or only slightly higher
than the order prices applicable at
outlying plant locations in northeastern
Nebraska, northwestern Iowa, eastern
South Dakota, and southwestern
Minnesota.

Much of the milk supply in this market
originates from these northemr areas. In
December 1977, 14 percent of the
producer milk on the market came from
15 counties in southwestern Minnesota;
19 percent of the producer milk came
from western Jowa (with 6 northwestern
lowa counties alone accounting for 12
percent of the milk on the market]; and
12 percent of the market’s milk came
from eastern South Dakota. In total,
these 3 areas account for 45 percent of
the milk on the market. In all of this
territory, there are only 2 poal plants on
this market—a pool distributing plant

*Qfficial notice is taken of the 1970 Census of
Pspulation for Nebraska, Inwa and South Daksta,
Burcas of the Census. U.S. Department of

Commerce.
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located at Le Mars, Iowa, and a pool
supply plant located at Sibley, Iowa.

In northeastern Nebraska, there is an
11-county area in which 15 percent of
the market's milk is produced. In these
11 counties, there are only 2 pool plants,
both of which are cheese plants that are
qualified as pool supply plants. The
Class I and uniform prices in this area
are the same as those in Omaha and
Lincoln. .

Several examples will highlight the

-pricing problems that now exist under
the present pricing provisions.

A pool supply plant outside the
marketing area is located at Sibley, _
Iowa. Sibley is about 175 miles from
Omaha. The order now provides'a :
trangportation allowance of 1.5 cents per
10 miles to transport 100 pounds of bulk
milk. At this rate, the.price difference
between Sibley—which is in"a heavy
production area—and Omaha—the
largest city in the market—should be 27
cents ($.015 X 18 =..27). However, the
price at Sibley is now only 10 cents
below the Omaha price. (Omaha has a-
Class I differential of $1.60 compared to
$1.50 at Sibley.)

One of the recipients of AMPI's Sibley
milk is Wells Dairy at Le Mars, Iowa.
The distance between Le Mars and .
Sibley is about 52 miles. At 1.5 cents per
10 miles, the allowance for hauling milk

from Sibley to Le Mars would be 9 cents

per hundredweight. Under the order,
however, there is no diffefence in the
priégs at these two locations.

Kraft, Inc., operates a pool supply
plant at O'Neill, Nebraska. Milk from
this plant is shipped to a pool .
distributing plant at Lincoln, Nebraska.
The distance from O'Neill to Lincoln is
roughly 200 miles, yet there is no
difference in prices between O'Neill,
which is’in a sparsely populated rural -
area, and Lincoln, the second largest
city in the State. ,

. Similar comparisons can be made
with respect to the pool supply plants at
Orchard, Nebraska, and Hartington,

- Nebraska. There is presently no price
adjustment to cover the cost of
transporting milk from these supply
plants to distributing plants to the south.
Consequently, these costs must either be
abgorbed by the supply plant operator
or, more likely, passed on to the )
disltributing plant operator buying the
milk.

Not only does the present pricing
structure discourage the movement of
milk to the population centers through
supply plants, it also provides little or
no incentive to move it to distributing
plants on a direct-ship basis. Since
producers generally bear the cost of
transporting milk from their farms to the

»

processing plant, they seek to find
outlets which will provide the highest
price and the least transportation cost. If
a cheese plant happens to be the closest

- plant, and a producer can get the same -

price there that he can by shipping milk
4 farther distance to a distributing plant,
he naturally will ship his milk to the
cheese plant.

The current pricing provisions
contribute to the problems described by

distributing plant operators of gettinga -

sufficient supply of milk. By revamping
Zone 1 as proposed herein and changing
the application of location adjustments
to outlying plants, the Zone 1 uniform
price will be much more attractive
relative to supply areas to the northeast.
It will better'insure the availability of
milk at plants in the market’s population
centers.

The only pool distributing plant
outside the State of Nebraska is Wells
Dairy, Inc., at Le Mars, Iowa. Le Mars
had a 1970 population of only 8,000 but
is about 25 miles from Sioux City with a
population of 86,000. Wells Dairy is
about 100 miles from its closest Order 65
regulated competitors, Gillette Dairy at
Norfolk and Muller Dairy at Howells,
Nebraska. Wells Dairy also competes
with several other Zone 1 handlers in
Omaha and Lincoln. The distance from
Le Mars to Omaha is about 125 miles,
and from Le Mars to Lincoln it is about
180 miles. . -

*As adopted herein, the Class I
differential at Le Mars would be
reduced from $1.50 to $1.435. Several
Zone 1 handlers expressed opposition to

- any decrease in price at Le Mars;

claiming that it would have an adverse
effect on their ability to compete
throughout much of eastern Nebraska
where their sales overlap with those of
Wells Dairy. They urged that the present

. 10-cent difference in Class I prices that

now exists for milk received at Le Mars
and at Zone 1 plants be retained. -
‘Based on a hauling cost of at least 1.5.

cents per 10 miles, the 125-mile distance _

from Le Mars to Omaha would suggest a

- hauling cost of about 20 cents per

hundredweight. Thus, it is not
reasonable to expect that the adopted
16.5 cent lower price at Le Mars would
be disruptive to Zoné 1 handlers in
competing with Wells Dairy for fluid

" milk sales in the Omaha-Lincoln area.

" Contrary to AMPI's position, there

_have been significant changes in the

market since the prior hearing that «
support the changes adopted herein. At
the time of the last hearing, October
1976, there were no proposals to change
location adjustments at plant locations _
outside the marketing area. As a result,
there would have been serious

problems—as pointed out by AMPl—in

changing the Zone 2 price without also
changing the price in the areas
bordering the marketing area: In
addition, in October 1976, there was a
pool distributing plant located in Sioux
City, which hag since been closed, that
was located about 25 miles from the
Wells Dairy distributing plant in Le
Mars. It would have been disruptive at
that time to lower the Le Mars price
without also adjusting the price at Sioux
City.

The location adjustments adopted will
not cause any misalignment in the
Eastern South Dakota—soutliwestern
Minnesdota area, as claimed by AMPI,

" The proposed location adjustments

provide for better alignment with the
Eastern South Dakota order and Upper
Midwest order than do the existing
location adjustments. As revised, the
Order 65 Class I price differential at
Sioux Falls, South Dakota, would be
$1.39 compared to $1.40 at that location
under the Eastern South Dakota order.
The Order 65 Class 1 differential at New
Ulm, Minnesota, where AMPI operates a
nonpool manufacturing plant, would be
$1.16, compared to $1.12 under the
Upper Midwest order.

AMPI is correct that the proposal of
Land O’Lakes would have caused some
price misalignment under the existing
price zones. However, with the
elimination of 11 northeastern Nebraska
counties (Antelope, Burt, Cedar, Cuming,
Dakota, Dixon, Knox, Pierce, Thurston,
Washington, and Wayne) and 6 lowa
counties (Freemont, Harrison, Monuna,
Mills, Pottawattamie, and Woodbury)
from the present Zone 1 and the
complete elimination of the present

* “Zone 2, as provided herein, the adopted

location adjustments zoned from'
Norfolk and Omaha, Nebraska, will
provide a smooth transition in pricing
from Zone 1 to areas outside of Zone 1.

It is impossible to tell from the
information on the recard whether or
not producers from Order 76 have
shifted to Order 65, as contended by
Land O’Lakes. In any event, whether
they have or have not is not critical to
the issue at hand. What is significant is
that the Order 65 Class I price and
uniform price adjusted to the South
Dakota locations are too high relative to
the prites in Zone 1 of the Nebragka-
Western Iowa order. The AMPI witness
admitted as much when he stated that
“there really is inadequate incentive for
any milk to move to the market in this
Federal order.”

AMPI contends in its brief that
“whenever a gystem of zone pricing is
adopted in an order, such as the Order
65 system of zone prices, there can
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never be an incentive to move milk.”
Mid-Am’s support of the proposal, AMPI
argues, is “simply an argument to
redistribute pool proceeds by reducing
the price paid to AMPI producers and
increase the prices received by Mid-
-America producers at its intra-market
manufacturing plants.”

With the present broad pricing zones
and insufficient location adjustments, it
is true that there is little orno incentive
to move milk from production areas to
distributing plants. However, by
modifying the pricing structure, as
adopted herein, a solution can be
reached whereby significantly greater
pricing incentives to move milk can be
incorporated in the order, while at the
same time the benefits of flat pricing for
competing handlers in the heart of the
markefing area can be maintained.

The basing points for determining
location adjustments should be limited
to Norfolk and Omaha. These points,
located in Zone 1, represent significant
populationr concentrations and
distribufing plant locations. -

There is no reason to maintain
Chadron; Grand Island, Lincoln, North
Platte, Scottsbluff, and Sioux City as
basing points. As provided hereir,
Grand Island and North Platte would be
included in pricing Zone 1, while Lincoln
in already in Zone 1. Milk moving into
Zone 1 comes from north and east of the
zone. Since Norfolk and Omaha are at
the northern and eastern perimeters of
the zone, it is not necessary to maintain
the other basing points except for the
purpose of having minus-location
adjustments to the south and west of the
marketing area. However, milk does not
move to the market from those areas—
and is not likely to—because higher
prices in neighboring Federal order’
markets to the south and west tend to
attract the milk to those markets. In
view of the fact that no milk moves into
the market from the southerm and
westerrr areas, na purpose would be
served in maintaining minus location
adjustments there.

There are no plants at either Chadron
or Scottsbluff, which are in
northwestern Nebraska. In fact, in that-
part of the present Zone 3 thatwould be
retained in the plus 15-cent price zone;
there is only one small distributing
plant, which is at Kimball, Nebraska, 45
miles south of Scottsbhuff. There is no
indication on the record that removal of
Scottsbiuff and Chadron as basing
points would have.any effect on this
handler’s operations.

As disgussed previously and as
showm omr Map No. 1, Zone 1 would be
enlarged by including 20 central
Nebraska counties now in Zone 3 and 7

additional Nebraska counti¢s not now
included in any pricing zone. The 20
counties now included in Zone 3, all of
which are in the marketing area, are
‘Keith, Lincoln, Frontier, Red Willow,
Custer, Dawson, Gosper, Furnas, Phelps,
Harlan, Valley, Greeley, Sherman,
Howard, Buffalo, Hall, Kearney, Adams
Franklin, and Webster: The 7 counties
now cutside any pricing zone, and
which also are outside the marketing
area, are Perkins, Chase. Dundy, Hayes,
Hitchcock, Pawnee, and Richardson.
There are no plants receiving producer
milk in any of these 7 counties, which
are added to Zone 1 to facilitate the
designation of the appropriale price in
those areas.

Two of the 3 poal distributing plants
that would be affected by this price
change are located adjacent to the

-present Zone 1. One of the plants is
located at Grand Island in/Hall County
and the other is at Hastings in Adams

* County. The third distributing plant is.

located at North Platte about 140 miles
west of Grand Island.

While it is necessary ta use the
pricing mechanism to insure adequate
supplies of milk, it is not in the public
interest to provide any higher prices
than-are necessary for this purpose.
Based on the evidence in the record—
notably that given by the major
cooperalive in the market and 2 of the 3
distributing plant operators that would
be affected—there appears to be no
basis for maintaining a Class I
differential of §1.75 in central Nebraska.

Opposition to the proposal was
largely speculalive in that it was based
on what might happen if the price were
lowered. There was na convincing
evidence to suppart such speculation,
nor was there any substantive testimony
as to how the market would be
adversely affected by the loss of present
Zone 3 supply plants now on the market
should such plants shift to another
market because of more attractive
prices. It is true that a lower price in

- central Nebraska would widen the

difference between the Eastern
Colorado uniform price and the
Nebraska-Western Iowa uniforn price.
However, the difference would not
appear to be wide enough to make it
waorthwhile for supply plants to shift
regulation to the Eastern Colorado
market. In any event, there is no
indication that milk suppties for
distributing plants in this market would
be jeopardized under the pricing
changes adopted herein.

SAlt the time of the hearing there were 4 poal
distributing plants in this 20 county area. Officinl
notice is taken of the commercial fact that the
Beatrice Foods Company discontinued epcrations at
its Grand Islund plant in February 1672,

To accommodate the revised pricing
structure adopted herein, certain non-
substantive conforming changes have
been made in the order language. Pricing
zones are no longer defined in the
marketing area definition but instead
are set forth in the provisions relating to
plant location adjustments for handlers.
Also, certain “dead” language has been
removed from the sections concerning
class prices and announcement of elass
prices.

4. Payments to praducers and
caoperative associations. The order
should be amended to allow handlers, in
making partial payments to producers,
to make proper deductions fromsuch .
payments if authorized in writing by the
producer.

Presently, the order allows handlers to
make authorized deductions fram
producer payments only when making
the final payment on the 15th day of the
month. As adopted herein, the order
also would allow such handler to make
authorized deductions when making the
partial payment on or before the 27th
day of the month. -

Kraft, Inc.,, proposed this change in the
order, citing difficulties caused by the
present pravisions. A Kraft spokesman
testified that there are now occasians
when the balance owed ta a praducer at
the time of final payment is less than the
authorized deductions for that month.
He said that deductions from producers
milk checks are made as an
accommoadation to producers who have
executed assignments in favor of
creditors and is 2 common practice
within the dairy industry. He alsa stated
that, when such deductions may only be
made from the final payment, there is a
wide disparity in the net amount of the
final payment as compared to the partial
payment. Producers, he said, have
expressed dissatisfaction with this
procedure, preferring instead to receive
approximately equal semi-monthly
payments.

The order should allow authorized
deductions to be made at the time of
partial payment as well as at the time of
final payment. This will help insure that
producers’ obligations can be met
through deductions from their checks. It
will also aid producers in financial
planning by providing equal or nearly
equal payments twice 2 month.

5. Charges on overdue accounts. The
order should provide a charge on all
handler obligations to the-market
administrator that are overdue. Such
charge should be 1 percent per month
and should apply on the first day that a
payment is overdue and on the same
day of each succeeding month untif the
obligation is paid. Payments subject to

~
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the charge would be those due the
market administrator for the producer-
settlement fund, order administration,
marketing services, and aud1t
adjustments.

The institution of a late-payment
charge was proposed by Mid-Am. As set
forth in the hearing notice, the
cooperative proposed that such charge
apply to any overdue accunt due the

‘market administrator by a handler. The
late-payment charge; as proposed,
would be three-fourths of 1 percent and”
would apply beginning the day following
the date on which payment of an
obligation is due.

At the hearing, Mid-Am proposed
three changes to its original proposal:
First, the application of the late-payment
charge would be expanded to apply also
to overdue handler obligations to
producers and cooperative associations;
second, the rate of the late-payment
charge would be changed to the prime
rate plus two percentage points; and
third, the charge would apply on a daily
basis rather than on a monthly basis,
beginning the first day after an
obligation was due. o

Mid-Am held that adoptmn ofits -
proposal, as-revised, would provide
handlers with the necessary incentive
for making prompt payments of both
their order obligations to the market -
administrator and to producers and
cooperative associations. Proponent.
cited the collection problems being
experienced by the market
administrator and indicated that
producers have an interest in timely
payments. In this connection, the Mid-
Am spokesman pointed out that in the
last year and a half there were at least4
occasions when the payment-due Mid-
Am from the market administrator out of
the producer-settlement fund was either
late or reduced because handlers were
delinquent in making their payments to
the producer-settlement fund. In
addition, he indicated that those
handlers making late payments have a
competitive advantage in their business
operations relative to handlers making
timely payments.

In support of the proposed late-
payment charge, Mid-Am contended
that the charge should be at least as
much as the cost of obtaining a lpan’
from commercial sources since .
delinquent hanklers are in effect
borrowing money from producers. The
cooperative's spokesmen indicated that
a charge based on the prime rate plus 2
percentage points is in line with current
interest rates on commercial loans. In
urging that the charge be apportioned on
a daily basis, the witness contended
that assessing a charge for only the

’

number of days that payment is actually
late, rather than on a monthly basis,
would encourage more timely payments.
A spokesman for Fairmont Foods
Company supported the adoption of a
charge an handler obligations that are
late to the market administrator. He

- proposed that such charge be one

percent per month and that it be applied
on-the first day that a delinquency
occurs. The principal reason cited by
Fairmont in supporting a late-payment
charge was that it would prevent
handlers who are delinquent in their
payments to the market administrator
from having a competitive advantage
relative to those handlers making timely

. payments.

A number of handlers who did not
testify at the hearing on this issue
submitted briefs in opposition to Mid-

Am'’s proposal to assess a late-payment

charge on handler obligations to
producers and cooperative associations.
Generally, they held that inadequate
notice was given to interested parties to
fully explore at the hearing the various
ramifications of applying a late-payment
charge on such transactions. Moreover,
it was their position that this
modification would improperly involve
the governinent in the affau's of private

" parties.

The record evidence 1nd1cates that -
handlers in this market have been
chronically late in paying their various
order obligations to the market
administrator. Data submitted into

" evidence by the market administrator’s

office demonstrated the'severity of the

_problem. For example, during the 21-

month period of January 1977-
September 1978, the market
administrator issued 301 buildings to
handlers. These covered monthly .
obligations of handlers to the-producer- .
settlement, administrative expense, and
marketing service funds, which were
due by the 13th, 14th, and 15th day,
respectively, of the month. For this 21-
month period, none of the payments due
either the producer-settlement or
administrative expense funds were
received by the market administrator on
time. Only 1.3 percenit of the'payments

had been received by the 15th day of the.

following month.

This record of payment delinquency
likely can be attributed in part to the
relatively short time between the
mailing of the billings to handlers and
the due date when such payments are
due the market administrator, For
example, in the case of payments to the
producer-settlement fund, the market
administrator’s office completes such
billings at the latest by the 12th of the
month, and on the following day these

payments are due from the handler.
Nevertheless, even by the 20th day of
the month, which should have been

- sufficient time to complete the billing
and payment cycle through the mail,
only 166 payments, or 55 percent of the
payments due, were received by the
market administrator, As late as the
30th day of the month, 6 percent of the
payments had still not been made.

It is essential to the effective
operation of the order that handlers
make their payments to the market
administrator on time. Under the
- marketwide pooling arrangement, it is
necessary that handlers'with class I
utilization higher than the market
‘average pay part of their total use value
of milk to the producer-settlement fund,
Through this means, money is made
available to handlers with lower than
average Class I utilization so that all
handlers in the market, irrespective of
the way they use the milk, can pay their
producers the uniform price. The
success of this arrangement depends on

< the solvency of the producer-settlement
fund. .
'Also, the prompt payment of amounts
due the administrative expense and
market service funds is essential to the
. performance by the market
" administrator of the various
administrative functions prescribed by
the order. Delinquent payments to these
funds could impair the ability of the
market administrator to carry out hig
duties in a timely and efficient manner,
Payment delinquency also resultg in

_ an inequity among handlers. Handlers

who pay late are, in effect, borrowing
money from producers. In the absence of
any late-payment charge that
approximates the cost of borrowing
money from commercial sources,

_ handlers who are delinquent in their

payments have a financial advantage

. relative to those handlers making timely

payments.

Because of the late-payment problem
that exists in the market, it is
appropriate to adopt a late-payment
charge of 1 percent per month of the
unpaid balance on overdue handler
obligations to the market administrator
and to apply this charge the first day the
obligation is overdue. Whether a penalty
of 1 percent will be a sufficient
inducement to handlers to make their
payments to the market administrator
on time can be determined only through
experience. However, if such penalty s
to have an impact, it must be an amount
that approximates what a delinquent
handler is charged by commercial bunks
for money borrowed for short-term
purposes. If the penalty is established at
a somewhat lesser rate, handlers who
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may have payment problems would be
encouraged to delay their payments,
knowing that the penalty charge is
cheaper than borrowing money
commercially at a higher loan rate. At
the time of the hearing, the spokesman
for Mid-Am indicated that the interest
charge on short-term loans in the market
was slightly over 12 percent per annum
or 1 percent per month. In view of this, a
monthly penalty of 1 percent should
provide reasonable assurance that
producer funds do not represent a
cheaper source of money.

A penalty charge of this amount
should apply irrespective of whether the
obligation is paid 1 day late or 10 days
late. If the late-payment charge were
treated as interest and computed on a
daily basis, as suggested by Mid-Am,
the order would merely represent a
banking service for handlers who desire
to use producer funds as an alternative
source of money at the going interest
rate. This is not the intended purpose of
the late-payment charge. Rather, it is to
be a penalty that will induce handlers to
pay their obligations to the market
administrator on time.

Under the provisions adopted herein,
overdue handler obligations that are
payable to the market administrator
* would be increased by 1 percent on the
day after the due date. Any remaining
unpaid portion of the original obligation
would be further increased by 1 percent
on the same date of each succeeding
month until the obligation is paid: The
Iate-payment charge would apply not
only to the original obligation but also ta
any unpaid penalty charges previously
assessed.

As proposed at the hearing, the order
should apply a penalty charge on
overdue obligations of a handler
operating a partially regulated
distributing plant. Under certain
conditions, such a handler may be
required to make payments fo the
producer-settlement and administrative.
expense funds. In the absence of any
penalty, a partially regulated handler
could have an advantage on his order
obligations relative to fully regulated
handlers who are subject to the
additional charge when they fail to
make timely payments. Also, as pointed
out earlier, prompt payments to the
administrative expense fund are
essential to the market administrator’s
performance of his duties. .

A late-payment charge should not
apply on handler obligations to
producers and cooperatives, as Mid-Am
proposed at the hearing. Under the
present payment practices, it would be
difficult to know with certainty when
payment has been made. This, of course,

presents a problem of knowing when a
late-payment charge should apply. The
record does not provide an adequate
basis for overcoming this problem, such
as through the use of different payment
or reporting procedures. Thus, such a
charge should not be adopted without
further exploration of this issue at
another hearing.

Counsel for Kratt, through an
objection raised at the hearing, argued
that Mid-Am's proposal to apply a late-
payment charge on handler obligations
to producers and cooperatives should
not be considered in this proceeding
because proper notice was not provided
to the public since the original late-

- payment proposal of Mid-Am that was

included in the hearing notice applied
only to handier obligations due the
market administrator. The
administrative law judge did not rule on
the objection, but indicated that the
objection should be resolved at the
decisionmaking level in connection with
the entire late-payment issue. Since it is
concluded that there should be no late-
payment charges on handler obligations
to produces and cooperatives, there is
no need to consider Kraft's objection.

As noted previously, part of the
lateness in payments to the market
administrator can be attributed in part
to the relatively short time between the
mailing of the market administrator’s
billings to handlers and the date by
which such billings are to be paid.
Presently, the uniform price is
announced on the 12th day of the month
(the latest date that billings are
completed by the market administrator's
office), and payments of such billings to
the producer-settlement fund are due on
the next day. It is obvious that this lime
interval is insufficient to allow for the
transmission of the billings and
payments through the mail. Similarly, it
is unrealistic to expect the market
administrator to make payment from the
producer-settlement fund on the 14th
day of the month, as now required by
the order, if the necessary payments to
the praducer-settlement fund have not
been received. Finally, if the market
administrator is unable to make
payments out of the producer-settlement
fund by the 14th day of the month, those
hardlers receiving such payments
cannot be expected to pay cooperative
associations by the 14th day of the

.month or producers by the 15th day of
the month, as the order requires,

A proposal that would have allowed
more time for the submission of billings
and payments through the mails was
included in the notice of hearing. At the
hearing, the proponent, Mid-Am,
abandoned the proposal. In its brief,

however, the cooperative indicated that
it would be proper to consider its
proposed change in payment dates in
order to make the various payment
dates under the order more practical
and realistic in terms of achieving timely
payments. A witness for Fairmont Foods
Company indicated support for the
proposal but did not elaborate. No other
parties either supported or opposed the
proposal.

It would not be reasonable to impose
a late-payment charge on handler
obligations to the market administrator
without providing handlers an
opportunity to comply with the order in
making the required payments. It is
within this context that the changes in
dates adopted herein are made.

The various payment dates in the
order must be coordinated. The first
payment due, the payment to the
producer-settlement fund, must be
coordinated with the announcement of

the uniform price. It is only after this
price is available that the obligations to
and from the producer-settiement fund
can be determined and payments made
to producers and cooperatives. ’

The order provides for announcement
of the uniform price by the 12th day of
the month. Payments to the producer-
settlement fund, therefore, should be
made by the 15th of the month;
payments to handlers from the producer-
settlement fund should be made by the
16th day of the month; and payments to
producers should be made by the 18th
day of the month and to cooperative
associations 1 day earlier. These
payment dates-give handlers a
reasonable amount of time to comply
with the order in making the required
payments.

In conjunction with other changes
adopted herein, the dates by which
handlers are required to pay
administrative and marketing service
assessments to the market administrator
also should be changed. Such payments
are now due on the 14th day of the
‘month for administrative assessments
and 1 day later for marketing service
assessments. No purpose is served by
requiring payments to the producer-
settlement, administrative expense, and
marketing service funds on different
dates. Accordingly, payments to the
administrative expense and marketing
service funds should be due on the same
date that payments to the producer-
settlement fund are due.

6. Market administrator’s reports and
announcement's concerning
classification. A proposal by Mid-
America Dairymen, Inc., to require the
market administrator to report to a
cooperative association the
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classification of milk received by a
handler from the cooperative’s supply
plant should be denied.

The testimony on the record did not
clearly indicate the intent and need for
this change in the arder. Moreover, Mid-
Am proposed in its brief that no action
be taken on the proposal. There was.no
other support for the proposal.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions, and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the )
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The following findings and
determinations supplement those that
were made when the order-was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they conflict with those
set forth below.

(a) The tentative marketing agreément
and the order, as hereby proposed to be
amended, and all of the ferms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect niarket-supply and demand
for milk in the market area. The

- minimum prices specified in the

tentative marketing agreement and the
order, as hereby proposed tobe
amended, are such prices as-will reflect

the aforesaid factors, insure a sufficient .

quantity of pure:and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specifiedin, a
marketing agreement upon which a
hearing has beenheld.

Recommended Marketing Agreemerit
and Order Amending the Order

The recommended marketing
agreement is not included in this -
decision because the regulatory A
provisions of such agreement would be
the same as those contained in the
order, as hereby proposed to be
amended. The following order amending
the order, as amended, regulating the .
handling of milk in the Nebraska-
Western Iowa marketing area is
recommengded as the detailed and
appropriate means by which the
foregoing conclusions may he carried
out:

1. Section 1065.2 is revised to read as
follows:

§ 1065.2 Neb}aska-Westem lowa
marketing area.

The “Nebraska-Western Iowa
marketing area” (hereinafter referred to
as the “marketing area") means.all the
territory within the boundaries of the
counties and townships listed below,
in¢luding such territory as is now
occupied and as may be occupied in the
future by Government (municipal, State
of Federal) reservations, installations,
institutions, or other similar
‘establishments. Where such
establishment is partly within and partly
without the designated boundaries, the
marketing area shall include the entire

. area encompassed by such

establishment.

(a) Nebraska Counties: Adams,
Antelope, Banner, Boone, Box Butte,
Buffalo, Burt, Butler, Cass, Cedar,
Cheyenne, Clay, Colfax, Cuming, Custer,
Dakota, Dawes, Dawson, Deuel, Dixon,
Dodge, Douglas, Fillmore, Franklin,
Frontier, Furnas, Gage, Garden, Gosper,
Greeley, Hall, Hamilton, Harlan,
Howard, Jefferson, Johnson, Kearney,
Keith, Kimball, Knox, Lancaster,
Lincoln, Madison, Merrick, Morrill,
Nance, Namaha, Nuckolls, Otoe, Phelps,
Pierce, Platte, Polk, Red Willow, Saline,
Sarpy, Saunders, Scotts Bluff, Seward,
Sheridan, Sherman, Sioux, Stanton,
Thayer, Thurston, Valley, Washington,
Wayne, Webster, and ‘York. -

(b) Jowa Counties: Cass, Cherokee,
Crawford, Fremont, Harrison, Ida, Mills,
‘Monona, Montgomery, O’Brien, Page,
Plymouth, Pottawattamie, Sac, Shelby,
Sioux, and Woodbury.

(c) South Dakota Counties: That
portion of Union County comprising
Jefferson Township, North Sioux City,
and the-unorganized territory adjacent
thereto, as defined.and mapped in the
United States 1960 Census of Population.

2. In.§ 10657, the word “January” in
paragraph (d)(3) is changed to “April,”

and paragraphs (a) and (b) are revised
as follows:

§ 1065.7 Pool plant.

* * * * *

{a) A distributing plant from which
there is:

'(1) Route disposition (except filled
milk) in t