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Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Norfolk, Va., see announcement
in the Reader Aids secfion at the end of this issue.

19118

18932

18976

18975

Grant Programs LSC announces consideraticn of
applications from various bar and legal assistance
associations

Housing Treasury/Comptroller issues rules for
national banks making or purchasing adiustable-
rate loans secured by liens on one-to-four family
dwellings; effective 3-27-81

Education-Financiai Assistance for Children With
Special Needs ED amends rules concerning
financial assistance to local and state agencies to
meet special educational neads of children

Education-Financial Assistance for Handicapped
Children ED proposes suspension of interpretation
on assistance to stutes for education of
handicapped children, and riondiscrimination on the
basis of handicap in prograras and activities
receiving or benefiting from Federal financial
assistance, comments by 4-27-81

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, ;Monday through Fniday,
{not published on Saturdays,-Sundays, or on official holidays),
by the Office of.the Feéderal Register, National Archives and
Records Service, General Services Admimstiation, Washington,
D.C. 20408, under.the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the
Admimstrative ‘Committee of the Federal Register (1 CFR Ch. I).
Distribution 1s .made-only by the Superinteident of Documents,
U.S. Government -Printing Office, Washington, D.C. 20402,

The Federal Register provides_a uniform system for making
available to the public regnlations and legal notices issued by
Federal agencies. These mnclude Presidential proclamations and
Executive Orders and Féderal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
mspection in the Office of the Federal Register the day before
they are published, unless earlier filing 1s requested by the
1ssuIng agency.

The Federal Regster will be furmshed by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for 'six months,
payable 1n advance, The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
‘Washington, D.C. 20402.

There are no restrictions on the republication of materal
appearing 1 the Federal Regster. )

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE 1n the READER AIDS section of this 1ssue.

. Highlights

18974

- 19110

19004

18000

18998

19000

18999

19002

19119

19136

19154
19195
19198
19204

Occupational Exposure To Lead Labor/OSHA
further defers effective date of new trigger levels for
medical removal protection until 5-1-81, comments
by 4-15-81 .
Labor-Aliens in Agriculture Labor/ETA proposes
withdrawal of rule establishing a new methodology
for computing adverse effect wage rates for the
temporary alien agricultural labor certification
program, comments by 4-27-81

Government Procurement Labor/FCCPO
proposes to withdraw rule affecting contractor -~
payments for employee memberships in private
clubs and orgamzations which discriminate 1n
membership policies, comments by 4-27-81

Potential Occupational Carcinogens Labor/
OSHA withdraws proposed amendments
concerning identification, classification, and
regulation; effective 3-27-81

Fair Labor Standards Act—Exemptions Labor/
ESA proposes to suspend mdefinitely final rules
concerning salary levels used to determine
exemption of bona fide executive, adminstrative or
professional-employees from the Fair Labor
Standards Act, comments by 4-27-81

Education Programs ED 1ssues notice of intent to
review and amend certaimn regulations and
mterpretations that take effect 3-30-81; comments
by 5-31-81

Labor-Walkaround Compensation Labor/OSHA
delays effective date until 5-30-81 for final rule
requiring compensation for employee
representatives participating i the walkaround and
related portions of an OSHA enforcement
mspection from March 30, 1981 to May 30, 1981, and
proposes to revoke the regulation in its entirety.

Veterans VA proposes to amend its rules
governing reduction of aid and attendance
allowance to a veteran hospitalized by the Veterans
Administration, comments by 4-27-81

Privacy Act Document National Capital Planning
Comm1ssnlon .

Sunshine Act Meetings
Separate Parts of This Issue-

Part I, Labor/ESA
Part lil, HHS/NIH
Part IV, USDA/APHIS
Part V, USDA/APHIS
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19110

18931

19011

19011

19204
19198

19017

19012

19012
19136

19136

18932

18931

19017

Actuaries, Joint Board for Enroliment
NOTICES .
Privacy Act: systems of records; annual publication

Agricultural Marketing Service
RULES
Lemons grown in Ariz. and Calif.
NOTICES
Meetings:

Plant Variety Protection Board

Agricultural Stabilization and Conservation
Service
NOTICES
Feed grain donations:
Blackfeet Indian Tribe, Mont.

Agriculture Department

See Agricultural Marketing Service; Agricultural
Stabilization and Conservation Service; Animal
and Plant Health Inspection Service; Food and
Nutrition Service; Food Safety and Quality Service;
Soil Conservation Service.

Animal and Plant Health Inspection Service

NOTICES

Animal welfare:
Registered carriers and intermediate handlers;
list .
Registered exhibitors; list

Blind and Other Severely Handicapped,
Committee for Purchase From

NOTICES

Procurement list, 1981; additions and deletions

Civil Aeronautics Board
NOTICES .
All-cargo air service certificate applications
Hearings, etc.:

Texas International-Continental acquisition case
Meetings; Sunshine Act

Commerce Department
See Maritime Administration.

Commodity Futures Trading Commission
NOTICES
Meetings; Sunshine Act (2 documents)

Comptroller of Currency

RULES

Adjustable rate mortgages; residential loans by

national banks

Organization, procedures, and public information:
Hearing Clerk; filings and maintaining records in
proceedings

Economic Regulatory Administration
NOTICES
Consent orders:

Montana Power Co.

18976

18975

19000

19002

18991

19110

19111
19111

19154

Education Department

RULES

Elementary and secondary education:
Special educational needs; financial assistance to
local and State agencies; “excess costs” and
“supplement not supplant” provisions designated
as guidelines

Special education and rehabilitative services, and

civil rights:
Handicapped children education, assistance to
States and nondiscrimination on basis of
handicap in programs and activities receiving or
benefiting from Federal financial assistance;
interpretation; effective date deferred

- PROPOSED RULES

Regulations and interpretations effective March 30,
1981; intent to review
Special education and rehabilitative services, and
civil rights:
Handicapped children education, assistance to
States and nondiscrimination on basis of
handicap in programs and activities receiving or
benefiting from Federal financial assistance;
proposed suspension of interpretation

Employment and Training Administration
RULES
Final rules; deferral of effective dates. See entry
under Labor Department.
PROPOSED RULES
Alien temporary agricultural and logging
employment in U.S,; labor certification:

Adverse effect wage rate methodology for

agricultural employment; proposed withdrawal
NOTICES :
Aljens certification program, temporary;
agricultural workers, 1981 adverse effect rates
Unemployment compensation; extended benefit
periods:

California

Montana

Employment Standards Administration
RULES
Final rules; deferral of effective dates. See entry
under Labor Department.
NOTICES
Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
modifications, and supersedeas decisions {(Ariz.,
Ark., Calif., Hawaii, Ill,, La., Md., Mo., N.Y.,
1‘7‘} _D]ak., Okla., Oreg., Pa., Tenn., Tex., Va., and

is. .

Energy Department
See Economic Regulatory Administration; Federal
Energy Regulatory Commission,

Environmental Protection Agency
RULES -
Hazardous waste programs; interim authorizations:
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18978 - Phase II requirements; mterim rule and request _

18978

19003

19074

10075

19075,

19076
18077

12136

18979

18984

i8082

18005

18007

18005

19138,
19139

15004

42018

15018,

16019
19019
19019
19020

for comments; extension of comment period
Pesticide chemicals in or on raw agricultural
commodities; tolerances and exemptions, etc.:
Fluchloralin
PROPOSED RULES
Arr quality implementation plans; approval and
promulgation; various States, etc..
Virgima; withdrawn (
NOTICES
Environmental statements; availability, etc..
Agency statements; weekly receipts
Pesticides; tolerances in ammal feeds and human
food:
ICI Americas, Ingc,, correction -
Toxic and hazardous substances control:
Premanufacture notices-receipts {2 documents)

Premanufacture notices review period
suspensions -

Equal Employment Opportunity Comnussion
NOTICES
Meetings; Sunshine Act

Federal Communications Commission

RULES

Radio services, special:
Amateur service; type acceptance of external
radio frequency power amplifiers and amplifier
kits; extension of time
Maritime services; compulsory carriage of radar
on board vessels of 1600 tons gross tonnage and
over
Maritime services; stations on land and on
shipboard and Alaska-public fixed stations;

deletion of obsolete dates

PROPOSED RULES

Common carrier services:
Digital commumcations protocols; extension of
time

Radio services, special: !
Maritime services; compulsory telegraph
mstallations; mimimum field strength; termmated

Television stations; table of assignments:
Wyoming

NOTICES

Meetings; Sunshine Act 3 documents]

Federal Contract Compliance Programs Office
RULES
Final rules; deferral of effective dates. See entry
under Labor Department. . .
PROPOSED RULES
Private orgamzations; payment by contractor of
membership fees and other expenses; prohlbmon,
proposed withdrawal
Federal Energy Regulatory Commission
NOTICES
Hearings, etc..

Appalachian Power Co.

Arizona Public Service Co. (3 documents)

Arkansas Power & Light Co.
Beaver Valley Co. et al.
Blackstone Valley Electric Co.

19021
19021
19022,
19023
19024
19024
19024
19025
19025
19026
19026
19027
19027
19028
19029
19029
19030
19031
19031
19032
19032
19032

18033
19034

19034
19035
18035
19036
19036,
19037
19038
12038
12038
19040
19039
19040

19038

19042~
19066

19139

19079
19139
19077

19139

18961

Brazos River Authority
City Utilities of Springfield, Mo.
Cogeneration, Inc. (2 documents}

Commonwealth Edison Co.

Consolidated Edison Co. of New York, Inc.
Continental Hydro Corp.

Dayton Power & Light Co. i
Denton, Tex. -
Detroit Edison Co. (2 documents)
Duke Power Co.

East Tennessee Natural Gas Co.
Enagemcs

‘Enagenics et al.

Endicott, N.Y.

Farmington, N. Mex.

Flonda Power & Light Co.
Franklin County, Ind,, et al.
Idaho Power Co.
Kansas-Nebraska Natural Gas Co., Inc.
Kentucky Utilities Co.

Kittanning Borough & Pennsylvama Renewable
Resources, Inc. et al.

LeClaire, Iowa

Metropolitan Water District of Southern
Califorma

Michigan Wisconsin Pipe Line Co.

Minnesota Power & Light Co.

Montaup Electric Co. (3 documents)

Noah Corp. et al.

Northern Natural Gas Co. {2 documents)

Oklahoma Gas & Electric Co.
Southern Califorma Edison Co.
Southwestern Electric Power Co.
United Gas Pipe Line Co.
Utah Municipal Power Agency
Washington Water Power Co.

Natural gas companies:
Certificates of public convemence and necessity;
applications, abandonment of service and
petitions to amend

Natural Gas Policy Act of 1978:
Jurisdictional agency determinations (4
documents)

Federal Home Loan Bank Board
NOTICES
Meetings; Sunshine Act

Federal Maritime Commission
NOTICES
Financial reports; applications for permission to
submit alternative data:
Matson Nawvigation Co.
Meetings; Sunshine Act
Rate increases, etc., investigations and hearings,
etc..
Gulf-United Kingdom Freight Conference

Federal Reserve System
NOTICES
Meetings; Sunshine Act

Food and Drug Administration

RULES

Animal drugs, feeds, and related products:
Dichlorophene and toluene capsules

4
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18965
18967
18964
18963
18967
18964
18959
18961
18964
18962
18967
18968
18966

18954

18951

18958
18951

18994

18992

18996
18995

19079

19011

18990

19134

19155

Enflurane
Melengestrol acetate
Methocarbamol injection .
Monensin blecks
Monensin and roxarsone premix
Nitrofurazone ointment
Phenylbutazone granules
Promazine hydrochloride injection
Spectinomycin injection
Thiabendazole, piperazine phosphate
Tylosin
Tylosin and sulfamethazine
Virginiamycin
Color additives:
D&C Orange No. 10, D&C Orange No. 11, D&C
Green No. 6, and caramel; use in externally
applied drugs and cosmetics, etc.; provisional
listings; extention of time
D&GC Orange No. 10 and D&C Orange No. 11; use
in externally applied drugs and cosmetics;
permanent listing
Provisional list; closing date extensions
Human subjects, protection:
Prisoners involved in clinical investigation
research activities; effective date delayed
PROPOSED RULES
Color additives:
Caramel; use in cosmetics; permanent listing and
exemption from certification
Food for human comsumption:
Irradiated foods; policy and procedures; advance
notice
GRAS or prior-sanctioned ingredients;
Caffeine; deletion of status and interim use;
extension of time
Soda water; identity standard; caffeine
requirements; extension of time
NOTICES
Animal drugs, feeds, and related products:
Monensin and roxarson prem1x, approval
withdrawn

Food and Nutrition Service

NOTICES

Meetings:
Maternal, Infant and Fetal Nutrition Advisory
Council

Food Safety and Quality Service

PROPOSED RULES

Meat and poultry inspection, mandatory:
Prior labeling approval pilot program, advance
notice; extension of program

Foreign Assets Control Office

NOTICES

Cuban assets control:
Nickel-bearing materials for importation from
Creusot-Loire, France; availability of certificates
of origin

Health and Human Services Department

See also Food and Drug Administration.

RULES

Human subjects, protection:
Biomedical and behavioral research; institutional
review boards; basic policy; correction

18997

18988

18998

- 19135

18970

19083
19081
19082
19085~

19097
19085

19109

19109

18079

Housing and Urban Development Department
See also Interstate Land Sales Registration Office.
PROPOSED RULES

Laws; State and local fair housing; recognition of
substantially equivalent laws; transmittal to
Congress

Immigration and Naturalization Service

RULES

Nonimmigrant temporary workers, intra-company
transferees, and students in occupations at place of
strike or other labor disputes involving work
stoppage; admission and continued employment
restrictions; withdrawal of provisions on intra-
company transferees

Interior Department
See Land Management Bureau.

Internal Revenue Service

PROPOSED RULES

Income taxes:
Investment credit for single purpose agricultural
or horticultural structures; hearing

NOTICES

Meetings:
Art Advisory Panel

International Communication Agency

RULES

Authority delegations, organizations, and Privacy
Act policies and procedures

Interstate Commerce Commission

NOTICES

Motor carriers:
Finance applications :
Fuel costs recovery, expedited procedures
Intercorporate hauling operations, intent to
engage in
Permanent authcrity applications (6 documents)

Petitions, applications, finance matters (including
temporary authorities), alternate route deviations,
intrastate apphcatlons, gateways, and pack and
crate
Rail carriers:
OKC Corp. v. Missouri-Kansas-Texas Railroad
Co. et al,; undercharges on iron ore movement,
exemption
Railroad services abandonment:
Chicago & North Western Transportation Co.

Interstate Land Sales Registration Office
NOTICES
Land sales program, State certification
applications:

California

Justice Department
See Immigration and Naturalization Service
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Labor Department Meetings:

See also Employment and Trammng Administration; 19123, Reactor Safeguards Advisory Committee (2
Employment Standards Admimstration; Federal 19125 documents)

Contract Compliance Programs Office; 19139 Meetings; Sunshine Act

Occupational Safety and Health Adminmistration; ¢ .
Pension and Welfare Benefit Programs Office; S:'?E%p ational Safety and Health Administration
%ﬁég and Hour Dms’fm’ Final rules; deferral of effective dates. See entry

18951, Final rules; deferral of effective dates (2 ﬁndTthabgr Dfepartmex(xlt. ds:

18973 documents) Healt 'an sa egy standards: )
NOTICES 18973 Lead; occupational exposure standards; deferral
Adjustment assistance: of effective date

19114  American Biltrite Inc. et al. 18974  Lead; occupational exposure standards; trigger

19115  Arvin Industries, Inc,, et al. _ levels for medical removal protection; effective

19116 General Motors Corp. orate delayed

:g}g {Iéggé\ﬁagug?;tur g et al. 19000 Carcinogens, potential occupational; identification,

19114 Adwvisory committees; annual comprehensive : S&;}&S&f‘i:;t:lon, and regulation; significance of risk;
review; mquity Discrimination against employees:

18999 Walkaround pay; proposed revocation
:{.g;ﬂ:;‘lanagement Bureau State plans; development, enforcement, etc..
Meetings: 13000 Indiana; withdrawal of complaimnt
19081  Ely District Advisory Council ' Pension and Welfare Benefit Programs Office -
HOTICES
Legal Services Corporation ’ Employee benefit plans; proposed alternative.
NOTICES o methods of compliance:
19118 Grants and contracts; applications ) 19112 W. T. Grant Co.
Maritime Administration Pension Benefit Guaranty Corporation
NOTICES | - RULES
APPI{CatIOHS. etc.. 18988 Employer liability for single employer plan
19015  United States Lines, Inc. , terminations and plan sufficiency determmations
. . and terminations; recordkeeping and reporting
National Aeronautics and Space Administration requireraents; effective date established
NOTICES
Meetings: Personnel Management Office
19119 Aeronautics Advisory Committee RULES g
. ) " Excepted service:
National Capital Planning Commuission 18927  Agniculture Department {2 documents}
NOTICES L 18927 Air Force Department >
19119 Privacy Act; systems of records; annual publication 18929 Arts and Humanities, National Foundation
i . 18928 Commerce Department
National Science Foundation 18928 Entire executive civil service; personal assistants
N NOTICES s A for handicapped employees, etc.

19119 Adwisory committee reports; availability 18931  Federal Power Commission; removal
Meetings: 18928,  Health and Human Services Department (4

19120 Environmental Biology Adwvisory Committee 18930 documents)

19120 Ocean Sciences Advisory Committee 18929 Treasury Department
Nuclear Regulatory Commission . ﬁjf::tles and Exchange Commission
ZOT'?.ES " te. L , 18947 Mining companies; simplified registration Form

pplications, eic.. $-18; Form S-3 rescinded

19120  Carolina Power & Light Co. PROPOSED RULES

19121 Commonwealth Edison Co. et al. 18990 Self-regulatory organizations, etc., customer

19121  Jowa Electnic Light & Power Co., et al. complant registries; extension of time

19122  Pacific Gas & Electric Co. NOTICES ’

19122 South Carolina Elecmc & Gas CO- et al., Heanngs, ete..

correction . 19128  Amercan Fund of Government Securities, Inc.

19122 Southern Califorma Edison Co. et al. 19128  InterCapital Dividend Growth Securities Inc. et

19122 Tennessee Valley Authority al.

19123 Virgima Electric & Power Co. 19130  Northeast Utilities et al.

19123 Yankee Atomic Electric Co. ) 19131 Southern Co.

Environmental statemenfs; availability, etc.. Self-regulatory orgamzations; proposed rule

19120  Houston Lighting & Power Co.;-Allens Creek changes:

Nuclear Generating Station, Unit 1, Tex. 19125  Chicago Board Options Exchange, Inc.
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19133
19133
19133

19012
18968
19134
19134

19140

18977

19002

19135

18998

' Small Business Administration

NOTICES
Applications, etc.:
Atalanta Investment Co., Inc.
Target Capital Corp.
Westward Small Business Investment Corp.

Soil Conservation Service

NOTICES .

Environmental statements; availability, etc.:
Great Plains conservation program

State Department
RULES
Foreign service retirement and disability system
participants; benefits for spouses and former
spouses; publication of comments and responses
and correction
NOTICES
Meetings:
International Telegraph and Telephone
Consultative Committee
Private International Law Advisory Committee

Tennessee Valley Authority
NOTICES
Meetings; Sunshine Act

Treasury Department
See Comptroller of Currency; Foreign Assets
Control Office; Internal Revenue Service.

Veterans Administration
RULES
Authority delegations:
Chairmen, VA Board of Contract Appeals and
Contract Appeals Board; certification of
documents and affixation of VA Seal
PROPOSED RULES
Adjudication; pensions, compensation, dependency,
etc.:
Aid and attendance allowance, reduction
NOTICES
Meetings:
Educational Allowances Station Committee

Wage and Hour Division

RULES

Final rules; deferral of effective dates. See entry
urider Labor Department

PROPOSED RULES

Employees employed in bona fide executive,
administrative, professional or outside salesman
capacity; defining and delimiting terms

MEETINGS ANNOUNCED IN THIS ISSUE

19011

19011

AGRICULTURE DEPARTMENT ~

Agricultural Marketing Service—

Plant Variety Protection Board, Washington, D.C.,
4-15-81

Food and Nutrition Service—

Maternal, Infant, and Fetal Nutrition advisory
Coungcil, Washington, D.C., 4-13 through 4-15-81

19032

19119

19120

19120

19123

19125

19134
19134

19135

19135

ENERGY DEPARTMENT

Federal Energy Regulatory Commission—
Kansas-Nebraska Natural Gas Co., Inc.,
Washington, D.C., 3-26-81

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

NASA Advisory Council, Aeronautics Advisory
Committee, Washington, D.C., 4-21 and 4-22-81

NATIONAL SCIENCE FOUNDATION

Environmental Biology Advisory Committee,
Subcommittee on Systematic Biology, Washmgton,
D.C., 4-16 and 4-17-81

Ocean Sciences Advisory Committee,
Subcommittee for Ocean Sciences Research,
Washington, D.C., 4-21 and 4-22-81

NUCLEAR REGULATORY COMMISSION
Reactor Safeguards Advisory Committee,

. Subcommittees and working groups, April, May,

June, and July dates

Reactor Safeguards Advisory Committee,
Subcommittee on Safety Philosophy, Technology
and Criteria, Washington, D.C., 4-8-81

STATE DEPARTMENT

International Telegraph and Telephone
Consultative Committee, Washington, D.C,, 4-10-81
Secretary of State’s Advisory Commiittee on Private
International Law, Washington, D.C., 4-10-81

TREASURY DEPARTMENT

Internal Revenue Service—

Art Advisory Panel, Washington, D.C., 4-28 and
4-29-81

VETERANS ADMINISTRATION
Station Committee on Educational Allowances,
Nashville, Tenn., 4-21-81

HEARING

18998

TREASURY DEPARTMENT

Internal Revenue Service—

Investment credit for single purpose agricultural or
horticultural structures, 6-25-81



Vi _ Federal Register / Vol. 46, No. 59 / Friday, March 27, 1981 / Contents

CFR PARTS AFFECTED IN THIS ISSUE . - 757 19000
: : 776 19000
A cumulativé list of the parts affected this month can be found in 778 : 19000
the Reader Aids section at the end of this issue. 3B CFR
' \ 2 , 18977
5 CFR - 1903 18999 Proposed Rules: -
213 (12 documents)...18927- 1952 eerrnri 19000 8 : 19002
1955 19000
18931 958 40 CFR )
7 CFR 1 19000 123 18978
910 18931 34CFR 180 18978
8 CFR ;gg } gg;g Proposed Rules:
52
214 18988 201 18976 . 19003
9 CFR N . 300. 18975 41 CFR
Proposed Rules: Proposed Rules: L T S 18951
317 18990 75, 19000 Proposed Rules: »
381 18990 ;g } gggg . B0-Tucrrerenmrisirerrsenesssenas 19004
5 B
}(2‘ CFR 1893y - 104(2 documents)........ 1?90835 26 CF? ‘ S9155
29 18932 200 : 18000 47 CER
17 CFR ) 201 19000 2 18979
230 18947 211 19000 81 18982
239 18947 215 : 19000 83 (2 documents)...18982,
Proposed Rules: 223 ; 19000 ’ © 18984
e
20CFR . - Proposed Rules:
655 18951 300 (2 documents).......... 11%%%% o] T 19005
Proposed Rules: 305 19000 ZZ ;ggg?
655 18991 307 19000 :
21 CFR . 309 19000
50 18951 315. 19000
74 18951 318 " 19000
81 (3 documents).......u... 18951~ ‘*93 19000
18958 324 19000
82 18951 332 19000
510 (3 documents).......... 18959, 361 1 gggg
. 18961 262 19000
520 (4 documents).......... 18959, 365 19000
18961-18963 3gg 13000
522 (3 documents).......... 18961, 369 19000
18964 370 19000
524 18964 ~  a371..... 19000
529 18965 ‘872 : 18000
556 18966 373 18000
558 (5 documents)......... 18966~ 374 19000
18968 375 19000
Proposed Rules: g;g' 13888
| O pensteoreSurasasrass :
(7:’4 ! }gggi 385 19000
81 18994 386 19000
165, 18995 387. 19000
180 18996 388 15000
182 18996 389 19000
390.. 19000°
22 CFR 395 19000
19 18968 a08. 19000
502 18970 525 2e.. 19000
504 s 18970 596 19000
505 18970 527 19000
525 .. 18970
624 19000
mom, o o
Proposed Rules: .
115 18997 §adn 19000
26CFR - 649 19000
Proposed Rules: 655, 19000
1... 18998 222 19000
29 CFR 660 ; }gggg
1 18973 667 eee 19000
4 18973 668 19000
5 . 18973
674 19000
3 18973 675 . 19000
1903 18951 676 19000
1910 (2 documents)...18973, 682 15000
18974 690 19000
2613 18988 726 19000
2615 . 18988 735 19000
Proposed Rules: 740 19000

541 )1,8998 753 19000
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Rules and Regulations

Federal Register
Vol. 46, No. 59

Friday, March 27, 1981

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 fitles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service; Department o
Agriculture )

AGENCY: Office of Personnel
Management,.
ACTION: Final rule.

SUMMARY: This amendment clarifies
appointment conditions and makes
editorial changes to the Schedule A
exception applicable to Members of
State Committees with the Agricultural
Stabilization and Conservation Service.
EFFECTIVE DATE: March 13, 1981,
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202-
632-6000.
On position content: Phyllis Mowery,
Department of Agriculture, 202-447-
7131.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3113(d){2) is
revised to read as follows:

§213.3113 Department of Agriculture.
* * * * *

(d) Agricultural Stabilization and
Conservation Services. * * *

{2) Members of State Committees:
Provided, That employment under this
authority shall be limited to temporary
intermittent (WAE) positions whose
principal duties involve administering
farm programs within the State
consistent with legislative and
Departmental requirements and
reviewing national procedures and
policies for adaptation at State and local
levels within established parameters.
Individual appointments under this
authority are for 1 year and may be

extended only by the Secretary of
Agriculture or his designee. Members of
State Committees serve at the pleasure
of the Secretary.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954—
1958 Comp. p. 218)

[FR Dos. 81-9159 Filed 3-26-51; 8:45 am}]

BILLING CODE 6325-01-M

5 CFR Part 213 -

Excepted Service; Department of
Agricuiture

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment excepts
from the competitive service under
Schedule A temporary field positions in
the Animal and Plant Health Inspection
Service concerned with emergency plant
diseases and emergency outbreaks of
plant pests, because it is impracticable
to examine for these positions. Prior to
this amendment, only those temporary
field positions treating emergency
livestock diseases had Schedule A

.coverage.

EFFECTIVE DATE: February 10, 1981.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202-
632-6000.

On position content: Pat Killen,
Department of Agriculture 202-447-
5625,

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly 5 CFR 213.3113{k}{2} is
revised to read as follows:

§213.3113 Department of Agriculture.
* * * * *

(k) Animal and Plant Health
Inspection Service.* * *

(2) Temporary field positions -
concerned with thecontrol, suppression,
and eradication of emergency livestock
and plant diseases and emergency
outbreaks of animal and plant pests.
Persons appointed under this authority
may not be employed in these positions
in the Animal and Plant Health
Inspection Service for longer than 1 year
under this authority, or under a
combination of this and any other
authorities for excepted appointment
that may be appropriate, without prior

approval of OPM. This authority shall
be appropriate only in situations
declared by the Secretary of Agriculture
to be emergencies threatening the
livestock and plant industries of the

country.

. (5U.8.C. 3301, 3302; EO 10577, 3 CFR 1954~

19858 Comp. p. 218)

[FR Dac. 81-8160 Filed 3-26-81; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of the
Air Force

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: Professional positions in
Detachment 6, 2762 Logistics Squadron
(Special), Norton Air Force Base,
California, which will provide logistic
support management to specialized
research and development projects, are
excepted under Schedule A because it is
impracticable to hold an examination
for them.

EFFECTIVE DATE: December 19, 1980.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: Joseph M. Young,
Department of the Air Force, 202-694-
2739.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

_ Accordingly, 5 CFR 213.3109 (c) is
added as set out below:

§213.3109 Department of the Air Force.

* * * * L4

(c) Not to exceed 14 professional
positions, GS-11 through GS-15, in
Detachment 6, 2762 Logistics Squadron
(Special), Norton Air Force Base,
California, which will provide logistic
support management to specialized
research and development projects.
Employment under this authority may
not exceed January 31, 1985.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954
1958 Comp. p. 218)

IFR Doc. 81-9158 Filed 3-26-81; 8:45 amj

BILLING CODE 6325-81-M
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5 CFR Part 213

Excepted Service; Department of
Commerce

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: Schedule B authority for
positions of Community Services

Specialist in the Bureau of the Census is

amended to reduce the number of
_positions from 50, to remove the -
limitation on service, and to remove the
prohibition against new-appointments.
These changes reflect the level of
community liaison needed for continuing
census activities. Exception of the ~
posxtxons remains appropriate because it
is still impracticable to hold competltlve
examinations for them.
- EFFECTIVE DATE: February 17, 1961,

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202-
632-6000. - ) B

On position content: Bettie Bryant,
Bureau of the Census 301-763-7450.

Office of Personnel Managemenh

Beverly M. Jones,

~Issuance System Manager.

Accordingly, 5 CFR 213.3214(a)(2) is

revised as follows: .

§213.3214 Department of Commerce..
(a) Bureau of the Census. * * *-
(2) Not to exceed 50 Community

Services Specialist positions at the

equivalent of GS-5 through GS-12.

(5 U.S.C. 3301, 3302; EO 10577 3 CFR 1954~

1958 Comp. p. 218)

[FR Doc. 81-9168 Filed 3-26-81; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 213 -

Excepted Service; Entire Executive
Civil Service

AGENCY: Office of Personnel
Management,

ACTION: Final rule.

SUMMARY: The Schedule A authority for
appointment of readers for blind
employees and interpreters for deaf
employees is amended to include
appointment of personal assistants for
handicapped employees and to remove -
the restriction against performing work
not directly related to reading or
interpreting duties. These changes .
correspond to and implement changes to
5 U.S,C. 3102 made by Pub. L. 96-523.
Exception of these positions remains

.

appropriate because examination for

them is still impracticable,

EFFECTIVE DATE: January 15, 1981.

FOR FURTHER INFORMATION CONTACT: -

On position authority: William Bohling,
Office of Personnel Management 202-
632-6000.

On position content: Anice V. Nelson,
Office of Personnel Management, 202~
632-5687.

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.

Accordingly, 5 CFR 213.3102 (ll) is
revised as follows:

§ 213.3102 Entire Executive Civil Service.

* * * * *

- (1) Positions as needed of readers for
blind employees, interpreters for deaf
employees and personal assistants for
handicapped employees, filled on a full-
time, part-time, or intermittent basis.
(5 U.8.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp. p. 218}

{FR Doc. 61-9167 Filed 3-26-81; 8:45 am]
BILLING CODE 6325-01-M -

SCFRPart213 .

' {Exeepted Service; 'Department of

Health and Human Services

AGENCY: Office of Personnel
Management. -

ACTION; Final rule. .

)

SumMMARY: Fifteen positions to be filled
by Interns and Residents in Applied and
Evaluative Research (Mental Health) at
Saint Elizabeths Hospital, are excepted

~ under Schedule A because it is

impracticable to hold an examination

for them.

EFFECTIVE DATE: February 26, 1981.

On position authority: William Bohling,
Office of Personnel Management, 202-
632-6000.

On position content: Donna D, Beecher;-
Department of Health and Human
Services, 202-245-1943.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213 3116[a)(13) is
added as follows:

§213.3116 Department of Health and
Human Services.

(a) Saint Elizabeths Hospztal # xRk

(13) Fifteen positions of Interns and
Residents in Applied and Evaluative
Research (Mental Health) Program.
Employment under this authority may
not exceed two years for any individual.

{6 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp. p. 218)

[FR Doc. 61-9161 Filed 3-26-81; 8:45 am]

BILLING CODE 6325-01-M

5 CFR Part 213

E)tcepted Service; Department of - -
Health and Human Services

AGENCY: Office of Personnel
Management,

ACTION: Final rule.

SuMMARY: Ten professional positions to
be filled under the Health Care
Financing Administration Professional
Exchange Program, are excepted under
Schedule A because it is impracticable
to hold an examination for them.
EFFECTIVE DATE: January 5, 1981.

On position authority: William Bphling,
Office of Personnel Management 202-
632-6000.

On position content: Donna D. Beecher,
Department of Health and Human
Services, 202-245-1943, ~

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.

Accordingly, 5 CFR 213.3116(j)(2) is
added as set out below.

§ 213.3116 Department of Health and
Human'Services.
* * * * L.

(i) Health Care Financing
Administration. * * *

{2) Not to exceed 10 professional
positions, GS-9 through GS-15, to be

" filled -under the Health Care Financing

Administration Professional Exchange
Program. Appointments under this
authority will not exceed 1 year.

(5 U.S.C. 3301, 3302; EO 10577; 3 CFR 1954—
1958 Comp. p. 218}

{FR Doc. 9163 Filed 3-26-81: 8:45 am]

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Health and Human Services

AceNcY: Office of Personnel
Management

AcTion: Final rule. -

SUMMARY: This amendment removes the
numerical limitation on positions, GS-15
and below, for an emergency staff to
assist in the resettlement of the current
wave of Cuban and Haitian entrants.
This Schedule A exception is still
appropriate because it continues to be

=
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impracticable to examine for these

positions. )

EFFECTIVE DATE: January 13, 1981.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: David Mischel,
Department of Health and Human
Services, 202-245-1943.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3116 (k}(1) is
revised, as follows:

§213.3116 Department of Health and
Human Services.
* * * * *

(k) Office of the Secretary.

{1) Staff positions, GS-15 and below,
for an emergency staff to assist in the
resettlement of the current wave of
Cuban and Haitian entrants.
Employment under this authority may
not exceed September 30, 1982,

(5 U.S.C. 3301, 3302; EQ 10577, 3 CFR 1954~
1958 Comp. p. 218}

[FR Doc. 81-9164 Filed 3-26-81; 8:45 am]

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service: Department of the
Treasury

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

" SUMMARY: Schedule A excepted service
appointing authorities covering 10
positions at grades equivalent to GS-13
through 17 for employment up to 4 years
on studies of international trade and
energy policies and 10 positions at the
same grades for employment up to 4
years on studies of international
financial and economic policies in the
Department of the Treasury are
consolidated and moved from the
Offices of the Assistant Secretary for
International Affairs and Trade, Energy
and Financial Resources Policy
Coordination into the Office of the
Secretary to reflect the Department's
internal reorganization.

EFFECTIVE DATE: March 12, 1981.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: Patricia G.
Sandberg, Department of the
Treasury, 202-566-2707. ~

Office of Personnel Management.
Beverly M. Jones, -
Issuance System Manager.

Accordingly, 5 CFR 213.3105(c}(1) and
213.3105(f)(1} are removed and 5 CFR-
213.3105(a)(1) is added as follows:

§213.3105 Department of the Treasury.

(a) Office of the Secretary.

{1) Not to exceed 20 positions at the
equivalent of GS-13 through GS-17 to
supplement permanent staif in the study
of complex problems relating to
international financial, economic, trade
and energy policies and programs of the
Government, when filled by individuals
with special qualifications for the
particular study being undertaken.
Employment under this authority may

not exceed 4 years.
* * % * *

(c)(1) [Reserved]

(f)(1) [Reserved]

(5 U.S.C. 3301, 3302; EO 10577; 3 CFR 1954~
1958 Comp. p. 218)

fFR Doc. 81-9157 Filed 3-26-81; 8:45 am}
BiLLING CODE €325-01-M

*

5 CFR Part 213

Excepted Service; National Foundation
on the Arts and the Humanities

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: Sections 213.3182 and
213.3282 are revised to show that all
current Schedule A and B authorities of
the National Foundation on the Arts and
the Humanities are extended until
September 30, 1985.

EFFECTIVE DATE: December 4, 1980.
FOR FURTHER INFORMATION CONTACT:

" On position authority; William Bohling,

Office of Personnel Management, 202—-
632-6000

" On position content: Alan L. Taylor,

NEH, 202-724-0356, P.G. McLeod,
NEA, 202-632-4853

Office of Personnel Management,

Beverly M. Jones,

Issuance System Manager.

Accordingly, 5 CFR 213.3182 and
213.3282 are revised to read as follows:

§213.3182 National Foundation on the
Arts and the Humanities,
(a) National Endowment for the Arts.
(1) Until September 30, 1985, one
position of Assistant Director, Artists-in-
Schools Program, Office for Partnership,
G5-301-13.

{2} Until September 30, 1985, one
position of Direclor of Federal-State
Partnership.

{3) Until September 30, 1985, one
position of Director of Literature
Programs. -

{4) Until September 30, 1985, one
position of Assistant Director of Theatre
Programs. ’

(5) Until September 30, 1985, one
position of Director of Folk Arts
Programs.

(6) Until September 30, 1985, one
position of Director, Opera/Musical
Theatre Programs.

(7) Until September 30, 1985, one
position of Assistant Director of Opera/f
Musical Theatre Programs.

(8) Until September 30, 1985, one
position of Assistant Director of
Literature Programs.

. {9) Until September 30, 1985, one
position of Special Constituencies
Coordinator, Office of the Deputy
Chairman for Policy and Planning.

(10) [Reserved]

{11} Until September 30, 1985, four
Project Evaluators.

{12) Until September 30, 1985, oxe
position of Director of Museum
Programs,

{13} Until September 30, 1985, two
positions of Assistant Director of
Federal-State Partnerships.

{14) Until September 30, 1985, two
positions of Assistant Director of Music
Programs.

{15) Until September 30, 1985, one
position of Director of Expansion Arts
Programs.

(16) Until September 30, 1985, one
positicn of Director of Media Arts
Programs. .

(17)-(19) [Reserved]

(20) Until September 30, 1985, one
position of Director of Special Projects.

(21) Until September 30, 1985, one
positicn of Assistant Director of
Expansion of Arts Programs.

(22} Until September 30, 1985, one
position Assistant Director of Media
Arts Programs.

(23) Until September 30, 1985, one
position of Assistant Director of
Architecture Planning and Design
Programs.

{24). Until September 30, 1985, one
position of Assistant Director of Dance
Programs. ‘

(25) Until September 30, 1985, one
position of Assistant Director of Visual
Arts Programs.

{26) Until September 30, 1985, one
position of Assistant Director of
Museum Programs.

{27) Until September 30, 1985, one
position of Assistant Director of Special
Projects.
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(28) Until September 30, 1985, one
position of Crafts Coordinator.

(29) [Reserved]

(30) Until September 30, 1985. one
position of Director of Education
Programs.

(31) Until September 30, 1985, one
position of Director of Music Programs,

{32) Until September 30, 1985, one
position of Director of Theatre
Programs.

{33) Until September 30, 1985, one
position of Director of Dance Programs,

(34) Until September 30, 1985, one
position of Director of Visual Arts
Programs.

(35) Until September 30, 1985, one
position of Director of Architecture,
Planning, and Design Programs.

(38) Until September 30, 1985, one
Director for Partnership Programming,
(37) Until September 30, 1985, one

Director for State Programs.

{38) Until September 30, 1985, one -
Director for Artists-in-Schools Programs.

(b} National Endowment for the
Humanities.

(1)~(2) [Reserved]

(3) Until September 30, 1985, one
position of Director, Office of Planning
and Policy Assessment, when filled at
grade GS-15 and below.

(4) Until September 36, 1985, one
position of Director, Division of
Fellowships. ' -

{5)-(7) [Reserved] —

{8) Until September 30,1985, two
positions of Program Officers, vaxsmn
. of Fellowships.

(9)-{11) [Reserved]

(12) Until September 30, 1985, one
position of Program Officer, Media
Program, Division of Public Programs.

(13)-(18) [Reserved]

(19) Until September 30, 1985, two
positions of Special Assistants to the
Deputy Chairman.

(20)—{(21) [Reserved]

(22) Until September 30, 1985, one
position of Bicentennial Coordmator.
Office of the Chairman,

(23)-(24) [Reserved]

{25) Until September 30, 1985, one
position of Planning Officer, Office of
Planning and Policy Assessment.

(26) [Reserved]

- (27) Until September 30, 1985, one

- position of Assistant Director, Program
Development, Division of Special
Programs, GS-14.

§213.3282 National Foundation on the
Arts and the Humanities.

(a) National Endowment for the Arts.

(1) Until September 30, 1985, Assistant
Director, Office of Program
Development and Coordination.

{b) National Endowment foz' the
Humamtzes

{1) Until September 30, 1985, Assistant

- Director, Research Materials Program,

Division of Research Grants.

{2) Until September 30, 1985, Assistant
Director, Higher Education Projects
Program, Division of Education
Programs,

(3) Until September 30, 1985, Deputy
Director, Division of Education
Programs,

{4) Until September 30, 1985, Director,
Division of Research Grants.

(5) Until September 30, 1985, one
position of Director, GS-1701-15, one
position of Deputy Director, G5-1701-14,
and six positions of Humanist
Administrator, GS-1701-13, Division of
State Programs.

{6) Until September 30, 1985, one
Humanist Administrator, Pilot Grants,
Institutional Grants, Division of
, Education Programs.

{7) Until September 30, 1985, one
Humanist Administrator, Residential
Fellowships, Division of Fellowships.

(8) Until September 30, 1985, three
positions of Program Officers, Media
Program, Division of Public Programs.

{9) Until September 30, 1985, one
position of Assistant Director for the
Instituticnal Grants Program, Division of
Education Programs.

{10) Until September 30, 1985, one
position of Assistant Director for the
Elementary and Secondary Education
Program, Division of Education

~ Programs.

(11) Until September 30, 1985, one
position of Assistant Director for the
Museums and Historical Organizations
Program, Division of Public Programs. -

(12) Until September 30, 1985, one
position of Humanist Administrator,
Museums and Historical Organizations
Program, Division of Public Programs.

(13) Until September 30, 1985, one
position of Humanist Administrator, _
Elementary and Secondary Education
Program, Division of Education .
Programs.

(14} Until September 30, 1985, Director
of Public Programs.

(15) Until September 30, 1985, one
Deputy Director of Public Programs,

(16) Until September 30, 1985, one

"Humanist Administrator, Youth "

Programs, Division of Special Programs.

(17) Until September 30, 1985, one
Humanist Administrator, Program
Development, Division of Public _
Programs.’

(18) Until September 30, 1985, one
position of Director, Division of
Education Programs,

(19) Until September 30, 1985, one
Special Assistant for Comparative -

. Cultures, Office of the Chairman.

Appointments under this authonty may
not'exceed 4 years.
4

(20) Until September 30, 1985, one
Director and one Deputy Director,
Division of Special Programs.

(21) Until September 30, 1985, one
Challenge Grants Officer, Division of
Special Programs,

(22) Until September 30, 1985, one
Special Projects Officer, Division of
Special Programs.

(23) Until September 30, 1985, one
position of Humanist Adninistrator,
Publications Program, Division of

- Research Grants.

(24) Until September 30, 1985, one
Deputy Director, Division of Research

* Grants,

.(25) Until September 30, 1985, one

~ Humanist Administrator, Summer

Seminars/Summer Stipends Program,
Division of Fellowships.

{26) Until September 30, 1985, one
position of Assistant Director,
Humanities Libraries Projects, Division

.of Public Programs,

(27) Until September 30, 1985, one
position of Humanist Administrator,

* GS-14, Humanities Planning and

Assessment Studies Program, Office of
Planning and Policy Assessment,

(28) Until September 30, 1985, one
position of Assistant Director, Program
Development, Division of Speclal
Programs, GS-14.

(29) Until September 30, 1985, two
positions of Humanist Administrator,

- GS~1701-14, in the Center of Research

Programs and in the General Research

Program, Division of Research Grants.
(30) Until September 30, 1985, one

position of Humanist Administrator for

. the Implementation Grants Program,

GS-1701-12, Division of Education
Programs.

{31) Until September 30, 1985, one
Assistant Director for Fellowships,
Division of Fellowships and Seminars.

{32) Until September 30, 1985, ofie
Humanist Administrator, Independent

- Study and Research Program, Division

of Fellowships and Seminars.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp. p. 218)

[FR Doc. 81-9168 Filed 3-26-81: B:45 am]

BILLING CODE 6325-01-24

‘5CFRPart 213

Excepted Service; Department of
Health and Human Services

AGENCY: Office of Personnel
Management.

ACTION: Final rule, - -

SuMMARY: This amendment revokes
Schedule A authorities 213.3116(d)(6)

covering four positions in the Social
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Security Administration’s future process
project; 213.3116 (e)(1) and (e)(3)
covering employment of Cuban refugees
in medical and related occupations, and
30 positions involved in a study of
universal social security coverage; and
213.3116(j}{1) covering positions on
special teams reviewing the Medicaid
program in selected states, because they
are no longer needed.
EFFECTIVE DATE: January 29, 1981.
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.
On position content: David Mischel,
Department of Health and Human
Services, 202-245-1943.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3116(d)(6);
213.3316 (e)(1) and {e)(3); and
213.3116(j)(1} are removed as follows:

§213.3116 Department of Healthand

Human Services.
* * * » *

(d) Social Security Administration.

(6) [Reserved]
(e} General.
(1) [Reserved]

* * * * *

(3) [Reserved]
* * * * *x

(i) Health Care Financing
Administration.

(1) [Resetved]
{6 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954—
1958 Comp. p. 218)
[FR Dac. 81-9162 Filed 3-26-81; 8:4% am}
BILLING CODE 6325-01-M

5 CFR Part 213

Except:ad Service; Federal Power
Commission

AGENCY: Office of Personnel
Management.

ACTION: Final rule. .

SUMMARY: This amendment removes
§§213.3129 and 213.3229, which applies
to the Federal Power Commission, (now
part of Federal Energy Regulatory
Commission, Department of Energy).
These authorities are no longer needed
because the positions no longer exist.
EFFECTIVE DATE: March 4, 1981.

FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202-
632-8000.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3129 and
213.3229 are removed as follows:

§213.3129 [Removed]

§213.3229 [Removed]

{5 U.S.C. 3301, 3302; EO 10577; 3 CFR 1954~
1958 Comp. p. 218)

[FR Doc. 81-9165 Filed 3-26-81: 8:45 am}

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
7 CFR Part 910
{Lemon Regulation 298]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,

~ USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes *
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period March 29-April 4,

1981, Such action is needed to provide
for orderly marketing of fresh lemons for
this period due to the marketing

situation confronting the lemon industry.

EFFECTIVE DATE: March 29, 1981.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, 202—447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This rule has been reviewed under
USDA procedures and Executive Order
12291 and has been classified “not
significant”, and not a major rule. This
regulation is issued under the marketing
agreement, as amended, and Order No.
910, as amended (7 CFR part 910},
regulating the handling of lemons grown
in California and Arizona. The
agreement and order are effective under
the Agricultural Marketing Agreement -
Act of 1937, as amended (7 U.S.C. 601~
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is hereby found that this
action will tend to effectuate the
declared policy of the act.

This action is consistent with the
marketing policy for 1980--81. The
marketing policy was recommended by
the committee following discussion at a
public meeting on July 8, 1980. A
regulatory impact analysis on the
marketing policy is available from
William J. Doyle, Acting Chief, Fruit

Branch, F&V, AMS, USDA, Washington,
D.C.-20250, telephone 202-447-5975.

The committee met again publicly on
March 24, 1981; at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of

-lemons deemed advisable to be handled

during the specified week. The

 committee reports the demand for

lemons is good.

It is further found that it is
impracticable and contrary to the publiz
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Section 910.598 is added as follows:

§910.598 Lemon Regulation 298.

The quantity of lemons grown in
California and Arizona which may be
handled during the period March 28,
1981, through April 4, 1981, is
established at 250,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Dated: March 25, 1981.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable Division
Agricultural Marketing Service.
{FR Doc. 81-9602 Filed 3-23-81; 11:48 am]
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Comptroller of the Currency

12 CFR Part 19

{Docket No. 81-11]

-

Rules of Practice and Procedure

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule,

SUMMARY: It is stated in 12 CFR 19.4(a)
that all written materials filed in
connection with an administrative
proceeding conducted under 12 CFR Part
19 “shall be filed with the Deputy
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Comptrollerfor Administration or other

person designated to receive papers for .

* the agency in a proceeding.” The Office
of the Comptroller of the Currency has
recently designated a Hearing Clerk to
receive all filings and maintain the
re€ord in such proceedings. Accordingly,
12 CFR 19.4(a) is amended to state that
all written materials “shall be filed with
the Hearing Clerk or other person
designated to receive papers for the
agency in a proceeding.”

EFFECTIVE DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:
William B. Glidden, Special Assistant to
the Chief Counsel, Office of the
Coniptroller of the Currency, 490
L'Enfant Plaza, SW., Washington, D.C.
20219, (202) 447-1077.

SUPPLEMENTARY INFORMATION: The
amendment of 12 CFR 19.4(a) to
designate the Hearing Clerk in lieu of
the Deputy Comptroller for
Administration as the appropriate
official to receive all filings in a 12 CFR
Part 19 proceeding constitutes a rule of
agency organization, management or
personnel. The amendment therefore is
not subject to Executive Order 12291,
February 17, 1981 (see section 1(a}(3)
exempting such regulations}, or 1o the
Regulatory Flexibility Act (since the
regulation is not covered by the
mandated rulemaking procedures of 5 .
USC 553). Since the designation of the
Hearing Clerk to receive filings under 12
CFR 19.4(a) relates to agency
organization, management or personnel,
the proposed rulemaking and public
procedures and delayed effective date
contemplated by 5 USC 553 do not
apply.

Accordingly, for the reasons set forth
in this preamble, the-first sentence in 12
CFR 19.4(a) is amended as follows:

1. The authority citation for Part 19 is
as follows:

Authority: Secs. 8 and 10 of the Federal
Deposit Insurance Act (12 USC 1818, 1820);
secs, 12 (h) and (i), 15B(c), 21 and 23 of the
Securities Exchange Act of 1934 (15 USC 78/
(h) and (i}, 780-4{c), 78y, 78w); Administrative
Procedure Act (5 USC 554-57); secs. 101, 103,
107, and 801 of the Financial Institutions
Regulatory and Interest Rate Control Act of
1978 (Pub. L. 95-630); secs. 4 and 13{a) of the
International Banking Act of 1978 (Pub. L. 95-
369). .

2. Section 19.4(a) is revised to read as
follows: :

§ 19.4 Filing and-service.

(a) Filing. Any notice which
commences proceedings, any response
or answer thereto, any amended notice
and answer thereto, any notice of
hearing, every order or ruling except one
which is entered during the course of a
hearing and is part of the hearing

1Y

transcript, every paper relating to
discovery, every written motion, -
memorandum, notice, appearance, proof
of service or similar paper, every
stipulation of the parties, the hearing
transcript together with all exhibits -~
accepted into evidence, proposed
findings and conclusions by the parties, .
the findings and conclusions and
recommended decision of the presiding
officer, parties’ exceptions thereto, and
the decision and final order of the -
Comptroller shall be filed with the
Hearing Clerk or other person
designated to receive papers for the
agency in a proceeding.

Dated: March 24, 1981.
John G, Heimann, )
Compiroller of the Currency.
[FR Doc. 81-9510 Filed 3-28-81; 8:45 am}
BILLING CODE 4810-33-M

~

12 CFR Part 20
[Docket No. 81-10] -

Adjustable-Rate Mortgages

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule.

SUMMARY: This regulation establishes a
framework within which all national
banks may make and purchase
residential mortgage loans which carry
an interest rate subject to periodic
adjustment. The authorization is
intended to help ensure the availability

‘of mortgage funds by facilitating the

development of new instruments
responsive to changing interest rates
and bank deposit structures. The
regulation provides for the protection of
borrowers by requiring disclosures
designed +to facilitate their
understanding and by moderating the
frequency and magnitude of potential

" rate increases, - )

EFFECTIVE DATE: March 27, 1981, A 120-
day transition period is provided for
national banks with existing programs
that do not comply with this regulation.

" FOR FURTHER INFORMATION CONTACT:

Jonathan L. Fiechter, Deputy Director,
Banking Research and Economic
Analysis Division, (202) 4471914, or
Andrew J. Levinson, Senior Attorney,
Legal Advisory Services Division, {202)
447-1880, Office of the Comptroller of
the Currency, Washington, D.C. 20219,

SUPPLEMENTARY INFORMATION:
CONTENTS
L RULEMAKING PROCEEDING:

- A. Background Information
B. General Summary of Comments
C. Comments on Payment-Capped
Mortgages :

D. Actions of the Comptroller of the
Currency

II. OUTLINE OF THE FINAL RULE

1. POLICY CONSIDERATIONS:

A. The Need for and Expected Benefits of
Regulation .

B. Affordability Concerns and Monitoring
Program

1V. SPECIFIC PROVISIONS OF THE FINAL
RULE: -~

A. Definition -

B. Indexes

G. Source of Index Values

D. Averaging

E. Lender’s Own Mortgage Rate as Cap

F. Frequency of Rate Changes

G. Periodic Limits on Interest Rate
Adjustments

H. Carryover of Changes in the Index

I. Aggregate Limits on Interest Rate

" Adjustments

J. Negative Amortization

K. Assumption

L. Prepayment Penalties

M. Short-term and Demand Loans

N. Disclosure

O. Payment-Capped Mortgages

P. Effective Date of Implementation and
Transition Rule -

Q. Relation of General Rule to Other Laws

V. FINAL REGULATION:
Purpose
Definition
- General Rule
Index
Rate Changes
Prepayment Fees
Assumption
- Disclosure -
Certain Payment-Capped Mortgages
Transition Rule
Appendix to Part 20—A. Model Disclpsure
Forms
B. Periodic Notice Form
C. Interest Rate Tables

1. Rulemaking Proceeding
A. Background Information

On September 29, 1980, the Office of
the Comptroller of the Currency (Office)
published for comment a proposed
regulation governing adjustable-rate
mortgage lending by national banks {45
FR 64196). Rather than specifying a
single mortgage instrument, the Office
proposed that all national banks be
authorized to design adjustable-rate
mortgage loans that meet their needs
and those of their customers. The
proposal also solicited comment on the
wide variety of issues associated with
adjustable-rate mortgage lending. The
public comment period was to expire on
November 28, 1980.

On December 1, 1980, the Office

. published notice in the Federal Register

extending the comment period through
December 30, 1980, and announcing joint
hearings on adjustable-rate mortgage
instruments with the Federal Home
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Loan Bank Board (45 FR 79493). The two
agencies determined that joint hearing
would encourge broad public
participation in the rulemaking process
and would assist efforts by the agencies
to promote greater uniformity in the
regulation of adjustable-rate mortgage
lending by federally-chartered financial
institutions. Hearings took place on
December 2 in Washington, D.C.;
December 3 in Chicago, lllinois; and
December 9, in Los Angeles, California.

B. General Summary of Comments

In response to its proposed regulation,
the Office received written comments
from approximately 330 persons and _
oral testimony of over 50 witnesses
commenting on behalf of national and
state-chartered banks, thrift institutions,
other mortgage lenders, members of
Congress, federal and state officials,
trade associations, law firms,
community and consumer groups, and
individuals.

Support for flexible adjustable-rate
mortgage (ARM) lending authority was
virtually unanimous among those
commenting on the ARM proposal on
behalf of national banks. However,
some of them felt that the proposed
limits on interest rate adjustments were
too restrictive and thus might discourage
ARM lending. Representatives of
consumer groups and community groups
expressed concern over the rising cost
of homeownership and the impact that
ARM lending might have on the ’
availability of mortgage credit for low-
to moderate-income borrowers and low-
to moderate-income neighborhoods.
Many consumer representatives were
sympathetic to the difficulties mortgage
lenders face in making fixed-rate loans
in an inflationary environment.
Nonetheless, they urged that the
extension of ARM lending authority be
limited and that such authority be
granted only in combination with other
federal government actions to assure the
availability of affordable mortgage
funds for low- and moderate-income
borrowers. ]

A more detailed discussion of the
comment letters and testimony is
contained in the Section “Specific
Provisions of the Final Rule”.

C. Comments on Payment-Capped
Mortgages

In the proposed regulation the Office
also solicited comments on the merits of
placing limits on payment changes in
addition to or instead of limiting
periodic interest rate adjustments.
However, few respondents addressed
those issues. Limiting, or capping,
payment changes affects the rate of
repayment of the loan and, moreover,

introduces the potential for increases to
the outstanding loan balance. Attention
to the features of payment-capped
mortgages is especially relevant now
because some banks and thrift
institutions have begun offering
mortgage loans on which payment
changes, but not interest rate changes,
are limited.

D. Actions of the Comptroller of the
Currency

The Office has decided to adopt a
final rule governing the authority of
national banks to make or purchase
ARM loans with interest rate change
limitations. This rule is effective
immediately upon the date of
publication in the Federal Register.
National banks currently making ARMs
with interest rate change limitations
have 120 days to ensure that those
1inllltlzortgage programs comply with this

e.

Because experience with payment-
capped mortgage loans is limited, and
the advantages and disadvantages to
lenders and borrowers are not yet well
understood, the Office has decided to
consider the issues raised by these loans
further before attempting to design a
regulatory framework for these
instruments. The final rule contains
provisions, intended as an interim rule,
allowing lenders with existing payment-
capped mortgage plans to continue to
offer such loans subject to review and
possible madification or termination of
the plans by direction of this Office.
Lenders wishing to initiate a payment-
capped mortgage plan, but which have
not made a payment-capped loan or a
binding commitment to lend under such
a program as of the publication date of
this regulation must first provide this
Office with a copy of all program loan
decuments before offering such loans. If
the Office has not required the bank to
modify or abandon the program within
60 days of submission of the loan
documents, the bank may proceed with
the program.

II. Outline of Final Rule

The final rule, which governs ARM
lending by national banks to the
exclusion of rules on the subject found
in state law or regulation, requires that
purchase-money adjustable-rate
mortgage loans made or purchased by
national banks on one- to four-family
dwellings meet the following conditions:

¢ Adjustments to the interest rate on
the loan must correspond with the
changes in one of several specified
national interest rate indexes (§ 29.4).

¢ Adjustments to the interest rate on
the loan must occur at regular intervals
not shorter than 6 months. However, the

interval before the first rate adjustment
may be longer than subsequent intervals
(8 29.5(a)).

¢ The maximum interest rate change
may not exceed 1 percentage point for
every 6-month period between rate
adjustments. For instance, the interest
rate on a mortgage loan subject to rate
adjustment every 2 years could not be
increased by more than 4 percentage
points at any adjustment date, even if
warranted by a larger increase in the
index. In no event may a single interest

‘rate adjustment exceed 5 percentage

points. The bank may, however,
decrease interest rates at any tinie
without regard to changes in the index
or any other limitations (§ 29.5(b)).

* Interest rate increases warranted by
increases in the index may be imposed
at the bank’s option, but decreases
called for by net decreases in the index
are mandatory. A bank may, at its
option, offer mortgage instruments with
further limits. For example, it may limit
changes (both increases and decreases)
in the interest rate over the life of the
mortgage loan to not more than a fixed
number of percentage points. To avoid
minor changes in the interest rate
caused by small fluctuations in the
index, a bank may set a minimum rate
adjustment (which must be applicable to
both increases and decreases) of, for
example, one-eighth of one percentage
point (§ 29.5(c)).

¢ Changes in the interest rate index
that have not been translated into
changes in the mortgage interest rate
may be carried over to the next rate
change date to the extent that the
amount carried over has not been offset
by a subsequent movement in the index
of the opposite direction (§ 29.5(c)).

¢ Adjustments fo the interest rate
may be implemented through changes in
the payment amount and/or the rate of
amortization, but limitations are
imposed on the maximum amount of
negative amortization (§ 29.5(d)).

¢ Prepayment penalties may not be
charged after the first scheduled rate-
adjustment notification date. Banks are
also prohibited from charging fees for
rate adjustments (§29.6 and 29.5(c)).

¢ ARM loans may contain due-on-
sale clauses or may be assumable at the
discretion of the bank. Banks may
include provisions in ARM loans
permitting adjustment of the interest
rate and other terms on such assumed
loans (§ 29.7). ,

¢ No later than the time at which the
ARM loan application is provided to the
prospective borrower, a bank must
disclose information on the index and
on how a payment schedule for a similar
loan would be affected by certain



changes 1nthe index, as well as certain
other information {§29.8). ,

¢ Banks may offer a program of ARM
loans with limitations on payment
changes’instead of limitations on
interest rate changes and without regard
to the limitations on negative
amortization, but such programs are
subject to review and possible
modification or termination by direction
of the Office of the Comptroller of the
Currency (§ 29.9).

¢ Banks currently making ARM loans
that do not comply with all of the
provisions of this regulation will have a
120-day grace peniod from the effective
date of this regulation to bring therr
ARM program 1nto conformity with
these provisions (§ 29.10).

111, Policy Considerations

A. The Need for and Expected Benefits
of Regulation

The objective of the Office 1n issuing
an adjustable-rate mortgage regulation
1s to encourage national bank
participation in the residential mortgage
market by facilitating the development
of new mortgage instruments that are
responsive to changing interest rates,
deposit and liability structures, and
borrower needs. By providing national .
banks with the flexibility to design
mortgage mstruments that both
accommodate the needs of thewr
customers and yield a rate of retarn
roughly commensurate with thewr
payment of market interest rates on
their deposits, mortgage lending will be
encouraged.

It may be especially importanf over
the next few years to encourage
depository institutions to participate
actively in the mortgage market. Many
housmng and mortgage market analysts
predict that the 1980s will be a period of
unprecedented demand for housing and,
therefore, mortgage funds. It 1s, thus,
crucial that the mortgage finance system
permit mortgage instruments which
accommodate the changing needs of
mortgage lenders in our current
economic environment.

_ The nation’s depository system is
gradually bemng transformed from a
protected system of specialized lending
mstitutions such as banks, thrift
mstitutions, and credit umons into a
highly competitive system of depository
mstitutions that are increasingly
competingside by side with
nondepository financial intermediares
for deposits and lending opportunities.
Moreover, individual savers have
become mncreasingly sensitive to
obtaming market rates of interest on
their funds. Recognizing these
developments, federally-imposed

deposit rate ceilings, 1n place for
decades, will be phased-out by March
31, 1986, as part of the implementation
of the Depository Institutions
Deregulation and Monetary Control Act
of 1980. As a result, banks' average cost
of funds will increasingly reflect
changes 1n market rates of interest,
making it extremely difficult for them to
project their future cost of funds and to
set appropriate mterest rates on long-
term fixed-rate assets. In such an
environment, m which interest rates and
the cost of funds are volatile, the Office
does not believe it 13 realistic to expect
depository nstitutions to lend .
substantial amounts of funds for long
terms at fixed rates of interest.

Interest rates on the popular 6-month
money market certificate of deposit
have ranged from 6.66 percent in June of
1980 to 15.42 percent in December of
1980. At the end of 1980, 43 percent of
commercial bank deposits were 1n rate-
sensitive liabilities, including large
negotiable certificates of deposit (with
no mterest-rate ceilings), money market
certificates-of deposit (with mterest-rate
ceilings tied to the rate on 6-month
Treasury bills), and 2% year small-saver
certificates (with interest rate ceilings
tied to the yield on Treasury securities
maturing 1n 2% years).

The market values of fixed-rate long-
term mortgages made last September
have-already suffered a 10 percent
decline due to higher interest rates.
Financial institutions with large
portfolios of low-coupon fixed-rate
mortgages made 1n previous years have
suffered an even more dramatic decline
1n the market value of their assets. As a
consequence of these declines, it1s
becoming mcreasingly difficult for
borrowers to obtain fixed-rate mortgage
loans except from lenders with access to
federally-sponsored agencies or private
mvestors willing to purchase those
loans. Clearly, depository mstitutions
need mortgage mstruments with rates of
return that more closely follow changes
m market interest rates.

It 1s equally clear, however, that not
all individuals have incomes that are
sufficiently flexible and responsive to
changes in the rate of mflation to keep
pace with the varying payment
obligations of an ARM loan. While
inflation and high interest rates have
been widespread, individual consumers
and communities have been affected
differently. A review of nominal mcome
trends on a regional basis and by
occupation has shown wide variance in
the ability of households to mncrease or
even maintain theiwr annual real incomes.
Trends in housing prices have also

varied substantially among regions and
within regions i the United States.

Due to the varying needs of lenders
and borrowers, the Office has
determined that it would be unwise to
1ssue a final rule that defined the
specific contractual terms and loan
documents of an ARM mstrument.
While such an approach would assure
uniformity, simplify the supervisory
problems of this Office, make consumer
comparison shopping easier, and -~
facilitate the early development of a
secondary market for these mstruments,
it 1s not apparent that & single
nstrument can meet the varying needs
of all borrowers, lenders, and mvestors.

The final rule, therefore, extends
broad authority to all national banks to
design ARM mstruments. Within the
limitations set forth in the regulation,
national banks may tailor loans to the
needs of their local markets.

B. Affordability Concerns and
Monitoring Program

Representatives of local community
orgamzations expressed the concern
that widespread use of ARMs would
tend to exacerbate the difficulties of -

“low- and moderate-income households
and of minorities and women m
purchasing homes. These groups argued
that the future imncomes of such
borrowers might not keep pace with
required monthly payments, or that
lenders might believe that these
borrowers’ incomes would notkeep
pace, thus making it more difficult for
them to qualify for adjustable-rate loans
than for fixed-rate loans. Conversely,
these groups also fear the possibility
that, once having qualified for an ARM,
such borrowers would face greater risks
of subsequent default.

A number of comments from
consumer groups suggested that national
banks be required to offer a fixed-rate
mortgage option to each buyer. Another
suggestion from these groups was that
the Office suspend further consideration
of the regulation until Congress can
review the proposed mstruments in the
context of developing a national housing
policy to addréss the affordahility

_problems of moderate- and low-ncome
families.

The Office shares the concerns of
these groups about housing affordability
but believes that neither of these
recommendations would address them
effectively. The source of the
affordability problem 1s the underlying
mflation in the economy. ARMs are not
a cause of this inflation but rather a
response to it. As stated previously, the
regulation is intended expressly to
encourage and facilitate the involvement

»
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of national banks 1n mortgage lending.
To the extent that banks are attracted
into this market by the availability of a
mortgage instrument suitable to an
inflationary and volatile interest rate
environment, the supply of mortgage
credit will expand and nterest rates will
tend to be lower than they otherwise
would be. In contrast, if banks do not
have a viable mortgage instrument
available to them, many will not make
mortgage loans, or will build a
substantial “inflation insurance
premium” 1nto the rate on fixed-rate
wstruments, Either way, the net effect of
discouraging ARMs 1n such a market
would be to drive up imnterest rates.

The housing affordability problem 1s
more fundamental than the 1ssue of
fixed-rate versus adjustable-rate
mortgages. The risks of making long-
term fixed-rate mortgages i an
inflationary environment have already
led lenders to set interest rates on those
instruments at levels that many
moderate-mncome families cannot afford.
That point was supported by the
testimony and comments which
repeatedly suggested that the borrowers
who are the subject of special concern
have already been priced out of the
traditional fixed-rate mortgage market.
Mandating the continued offering of
fixed-rate mortgages 1s not, therefore, a
solution to the housing affordability
problem.

However, the Office believes that
those concerned about housing
affordability are correct in their
perception that the nation has entered a
peniod of significantly increased costs
for housing and housing credit, and that
those costs may threaten the expansion
of homeownership which the nation has
enjoyed 1n recent decades. While the
Office believes it 1s appropnate for
homebuyers to pay a competitive market
interest rate, the Office 1s concerned
that continued inflation may cause
housing financing costs to rise more
rapidly than family income. We concur
with those comments which suggested
that the affordability problem should be
addressed directly through
consideration of national policy
alternatives. The hearings produced a
number of such policy proposals, all of
which were beyond the jurisdiction of
this Office. Nevertheless, the Office will
take every opportunity to contribute to
efforts to fashion a national program
that expands opportunities for
homeownership.

The Office 15 concerned that
mdividual banks offering ARMs might
fail to satisfy their obligations, as
expressed 1n the Community
Reimnvestment Act (CRA), to help meet

the credit needs of their entire
communities. Such national banks,
based on unsubstantiated perceptions
that prices of properties or mncomes of
residents 1n low- and moderate-income
areas will not mcrease 1n line with
ncreases 1n the general inflation rate,
may be unwilling to make ARM leans in
these areas. Similarly, the offering of
ARMSs could have ramifications for the
implementation of the Equal Credit
Opportunity Act and the Fair Housing
Act. Lenders could use loan evaluation
critena, mncluding unsubstantiated
projections of future mcome growth, that
have the illegal effect of discriminating
against minorities, women, or other
groups protected by these laws. The
Office reiterates its intention, as
expressed 1n the preamble to the
proposed regulation, to monitor
systematically the impact of ARMSs on
low- and moderate-income areas, and
on women and minorities. This
monitoring will be conducted 1n three
ways.

First, the Office 1s 1n the process of
making minor amendments to its
existing Fair Housing Home Loan Data
System to permit separate analysis of
ARMs. This will permit analyses of
credit decisions and loan terms offered
by individual banks, to determine
whether the type of mortgage offered
varies according to the characternistics of
the borrower or the property and,
similarly, to determine whether credit
standards and loan terms differ by type
of mortgage. If differences exist, the
Office will attempt to determune
whether they are reasonable or
discriminatory.

Second, the Office intends to use
existing mformation collection systems
to monitor the volume of ARM lending
by national banks. This information will
be collected in connection with periodic
reports of condition that all federally-
regulated banks are currently required
to submit. Lending patterns n particular
locations, such as individual states or
Standard Metropolitan Statistical Areas,
and comparisons of lending patterns by
size of bank, urban versus rural location,
and other factors will be analyzed.

Third, the Office will use the routine
bank examination process to evaluate
the record of each bank in complying
with the fair credit laws and m
responding to its CRA obligations.

It should be emphasized that all three
of these monitoring efforts will be
implemented through the use of existing
systems with only mmor amendments.
The Office will not impose any
significant new reporting requirements
on banks for the purpose of monitoring
adjustable-rate mortgage activity.

The Office will evaluate the
information obtained through these
monitoring efforts together with other
relevant information, on a continuing
basis, and will make a comprehensive
review of the resu.ts two years
following the effective date of this
regulation. If the results of this
evaluation indicatz an adverse impact
on the objectives of equal credit
opportunity or community reivestment
the Office will consider using all
available means, mcluding amendments
to the regulation, that would help to
alleviate this impact. If the results of the
evaluation suggest no adverse impact, or
a positive 1impact, on those areas under
consideration, the Office will consider
elimmation of the monitoring program
and will also consider permitting
additional flexibility 1n the adjustable-
r:;;e mortgages that national banks may
offer.

IV Specific Provisions of the Final Rule
A. Definition -~

The final rule defines an ARM as any
loan made to finance or refinance the
purchase of a one- to four-family
dwelling, which permits the lender to
adjust the interest rate peniodically. The
definition of an ARM loan 1n the
proposed regulation included all loans
that have an adjustable-rate feature and
are secured by a one- to four-family
dwelling.

In general, comments favored limiting
the scope of the definition rather than
expanding it. Comments on what types
of loans should be mncluded under this
regulation covered a number of options.
Some comments stated that all real
estate loans should be covered, while
others stated that construction loans,
which in many areas are tied to the
prime 1nterest rate, should be exempted,
and still others felt that business,
commercial, or non-purchase-money
loans secured by one- to four-family
dwellings should not be included.

The intent of the regulation 1s to
mmprove the availability of mortgage
funds for purchasing residential
property and to provide protections to
home purchasers. The intent 1s not to
regulate adjustable-rate loans made for
other purposes. Therefore, the definition
has been rewritten to make clear that
the regulation applies only to purchase-
money mortgages on one- to four-family
homes.

B. Indexes

The proposed regulation provided
national banks with the choice of one of
four specified national nterest rate
indexes. These indexes were the Federal
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Home Loan Bank Board’s (FHLBB)
average mortgage rate on previously
occupied homes, the Federal National
‘Mortgage Association’s (FNMA) auction
rate on mortgage purchase
commitments, the 3-year rate on U.S.
Treasury securities, and the 5-year rate
on U.S. Treasury securities. Comment
was specifically requested on whether
lenders should be provided with a
choice of indexes, the appropriateness
of the proposed indexes, the
appropriateness of any other indexes
mcluding the use of a lender’s own
lending rate as an index, regional
mdexes, and the use of averaging to
smooth out interest rate peaks and
valleys.

A significant number of respondents
and witnesses at the hearings
commented on these 1ssues. A slight
majority favored providing lenders with
an array of indexes rather than a single
index because of the difficulty of
choosing one mndex that meets the
diverse needs of all- lenders and
borrowers. Those indicating a
preference for a single index argued that
it would facilitate the sale of ARMs mn
the secondary market. The greater ease
of comparison shopping by borrowers
was also noted as a reason to choose a
single index. However, there was little
agreement among those preferring a
single index as to which index should be
chosen.

The Office believes that the flexibility
provided by giving lenders a choice
among several mndexes 15 especially
mmportant at this stage 1n the
development of ARMs, While secondary
market considerations may eventually
dictate the use of a single index for
loans sold, the Office believes the
choice of index for that purpose should
be determined in the market. On the
basis of comments, the Office has
decided to authorize three indexes. They
are short- and medium-term Treasury
rates (8-month and 3-year} and the
Federal Home Loan Bank Board sernes
of contract mortgage rates. Each of the
three authorized mdexes reflects a
nationwide average of interest rates on
mortgage loans or securities traded in
national markets, 1s easily verifiable,
and 1s beyond the control of a single
lender.

The Office has determined that the
FNMA auction rate on FHA/VA
mortgage purchase commitments, which
was proposed as a possible mndex, 1s not
an appropriate index for ARMs.
Comments were recerved favormg
authorization of a FNMA index with
some indicating a preference for an
mdex of the FNMA auction commitment
rates on conventional rather than FHA/

VA loans. Several comments, however,
appeared to be based on the mistaken
assumption that FNMA would purchase
only ARMs using the FNMA 1ndex. This
1s not correct, and, m fact, FNMA
recommended agamnst the adoption of
this mndex, pointing out that its rate 1s for
optional commitments to deliver
mortgage loans to FNMA within 120
days (recently reduced to 60 days). As a
result, the rate reflects mvestors’ rate
expectations rather than current interest
rates, and loans committed are -
delivered only if market conditions so
warrant. Furthermore, FNMA pomted
out that the rate 1s under the control of
FNMA, and movements in the rate may,
on occasion, reflect FNMA corporate
objectives rather than market
conditions. Similar considerations make
the Federal Home Loan Mortgage
Corporation’s weekly auction yield,
which was suggested as an additional
index by some lenders, an imnappropriate
ARM index.

The Office has also dropped the 5-
year Treasury rate from the list of
authorized indexes. Very few comments
ndicated a preference for that rate,
Because movements mn the 3-year and 5-
year Treasury rates are similar, -
elimmation of the 5-year Treasury rate
will not significantly limit the flexibility
afforded borrowers and lenders.

A sizeable number of comments
requested authorization of an mdex that
would enable lenders to make mortgage
loans with interest rates that reflect
changes 1n their cost of funds. The
bank’'s own marginal cost of funds, an
m-house prime rate, and short-term
Treasury bill rates were suggested as
appropriate short-term mdexes. In
response to such requests, the Office has
added the 6-month Treasury bill rate to
the list of authonzed indexes. This index
should serve as a proxy for the cost to
banks of short-term funds and has the
advantage of being a national rate and
therefore outside of the control of any
single lender. The availability of a short-
term 1mndex may encourage lenders who
rely on short-term deposits for funding
their mortgage portfolios to become
more active in the mortgage market.

A number of comments expressed
concern that the use of national indexes
did not recognize regional differences m
mortgage market conditions and, in
particular, regional differences in
mortgage rate levels. Some were
concerned that national interest rate
mdexes mght differ from local mortgage
market rates, The Office emphasizes
that the index value does nat
necessarily determine the level of the
mitial mortgage contract rate. The
choice of the index affects only the

magnitude of adjustments to the interest
rate. The Office further believes that the
flexibility mherent in the regulation, e.g.,
considerable discretion with respect to
mterest rate adjustments and rate
adjustment periods, should enable
lenders to tailor instruments to their
particular markets. Regional variances
1n interest rates can be reflected 1n the
mitial pricing of the mortgage loan.
Therefore, the Office has notauthonzed
the use of regional indexes.

C. Source of Index Values

National banks are required to use the
most recent index value when settmg
the index base or notifying a borrower
of an interest rate adjustment. The
Federal Home Loan Bank Board
calculates the monthly average
mortgage rate on loans closed on
previously occupied homes and makes
this rate available on or about the 12th
of the succeeding month, Treasury
security rates for each month are

. published by the Federal Reserve Board

{Federal Reserve’s statistical release
G.13 (415)) and are released during the
first week of the succeeding month.

D. Averaging

.

1

Few comments were received on the
question of basing interest rate changes
on a moving average of the chosen
mdex. However, most who did comment
favored averaging, provided it was
optional. The regulation provides
national banks with the option of using
a moving average of an authorized index
to adjust ARM nterest rates. However,
if the 6-month Treasury bill rate 1s used
as an'index and the ARM 1nterest rate 1s
adjusted less frequently than once every
six months, the bank must base interest
rate changes on a moving average of the
mdex values over a pertod as long as
the mterval between interest rate
adjustments. The purpose of this
averaging requirement 1s to avoid
locking a loan mto a rate for a period
significantly longer than the maturity of
the instrument on which that interest .
rate index 1s based.

E. Lender's Own Mortgage Rate as Cap

The proposed ARM regulation would
have prohibited lenders from raising the
rate on an ARM above their current
offering rate on similar loans.
Respondents who opposed this
restriction noted that at any given time,
a particular lender’s offering rate may
reflect policy decisions, such as the
volume of mortgages it wants to
originate, rather than more general
market conditions. As a result, mnvestors
mght find ARMs an unattractive
mvestment if the loan’s interest rate
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flexibility were constrained by the
oniginating bank’s mortgage policy. In
addition, secondary market investors
using the group accounting system in
pooling their mortgages requre that all
the loans m a pool change at the same
time and by the same amount. The
imposition of a lender's own mortgage
rate cap which might fluctuate over the
life of the ARM would limit the
opportunities to pool these loans since
loans offered by different banks might
have different caps at any given time.
For these reasons, the restnction has
been deleted from the regulation.

F Freguency of Rate Changes

The proposed regulation limited
adjustments 1n the interest rate to no
more fequently than semannually. The
final rule adopts this provision. The
majority of comments favored the 6-
month mmumum adjustment period and
those favoring a different mmmum
adjustment perniod were faurly evenly
divided between a longer and a shorter
period. Several lenders argued that,
because their cost of funds may change
daily, more frequent mterest rate
adjustments are more attractive. They
- noted that more frequent rate changes
would benefit both lenders (when
1nterest rates increase) and borrowers
(when rates decrease). Lenders in favor
of a longer adjustment period argued
that it would mcrease the attractiveness
of ARMs to borrowers by enabling them
to make spending and saving plans. In
addition, it was argued that long
adjustment periods would tend to even
out cyclical movements 1n mterest rates.
In establishing a mimmum adjustment
period of 6 months the Office is not
suggesting that national banks design
only ARMs with a 6-month adjustment
perniod. The Office anticipates that
national banks will design an array of
ARMs with varying adjustment periods
to serve different segments of the
mortgage market.

The proposed regulation contamned a
provision intended to facilitate the sale
of ARM loans to certamn secondary
mortgage market investors such as the
Federal Home Loan Mortgage
Corporation. These mvestors have
indicated their intention to purchase
only those ARM loans that have certamn
common charactenstics. Two of these
common charactenstics—the same
starting index value and same rate
adjustment date—are necessary so that
group accounting may be applied to all
the loans m a pool; re., they are
necessary so that all of the loans will
change by the same amount at the same
time. To accommodate this need the
proposed rule would have allowed loans
ongmated within a six-month (or

shorter) interval to be treated as if they
had all been originated at the beginning
of the interval for the purpose of setting
the starting index value, and as if they
had been originated at the end of the
mterval for the purpose of determining
the rate adjustment dates.

This pooling provision has been
dropped from the final rule because of
the potential for inequities. For example,
borrowers with loans closing late 1n a
pooling interval will presumably borrow
at an interest rate reflecting market
conditions at that time. But if interest
rates have been nising rapidly during the
pooling mnterval, the starting index value
applied to these loans will be quite a bit
lower than the actual index value when
the loans are closed, giving these
borrowers built-in rate increases at the
common adjustment date.

The Office recogmizes the advantages
to secondary market investors of
creating pools of ARM loans that have
common 1ndex values and common
mnierest rate adjustment dates.
Accordingly, the final rule contains a
provision permitting extension of the
first rate adjustment interval by any
period 1n order to achieve common rate
adjustment dates. Moreover, the final
rule contans no overall interest rate cap
and permits lenders to set broad
periodic interest rate limitations. This
flexibility should permit the ARM
mterest rate to adjust fully, under most
economic scenarios, to any changes in,
the mdex as of the first rate adjustment
date; in the absence of any carryover of
mdex changes, the interest rates on the
pooled ARM loans should thereafter
change by the same amount 1n response
to subsequent changes in the index.

G. Peniodic Limits on Interest Rale
Adjustments

The proposed periodic limit on
mterest rate adjustments of %2 of 1
percentage point per 6-month period
generated a substantial number of
comments. A slight majority indicated
that the proposed cap would be
acceptable, while a number of
comments argued that the regulation
should place no limit on rate
adjustments contending that the limits
would discourage national bank
participation 1n the mortgage market.

A maximum limit on pertodic interest
rate changes of 1 percentage point per 6-
menth period 1s imposed in the final
rule. The Office has increased the
periodic cap over that in the proposed
regulation to increase the flexibility of
the ARM regulation. Authorization of a 1
percentage point periodic limit 1s not an
endorsement by this Office of ARM
mstruments incorporating this limit. It1s
the maximum permitted periodic rate

change. While the rule authorizes banks
to design instruments which include the
maximum permitied rate flexibility, such
mnstruments are clearly not suited to all
potential homebuyers. For example, at
mortgage interest rate levels of 12
percent ta 15 percent, a 2 percentage
pomnt annual interest rate cap permits an
annual 1ncrease 1n monthly payments of
as much as 15 percent. Therefore, if the
interest rate on an ARM rose by 2
percentage powts, a borrower would
need a 15 percent increase 1n annual
income to mantain a constant income-
to-pai ment ratio, Such an increase
income exceeds the growth rate of
median family incomes in the last
several years. A variety of perodic
interest rate cars were proposed in the
comment letters and, therefore this
Office anticipates that an array of ARM
instruments with varying interest rate
caps will appear on the market

There were no significant objections
in the comment letters o the provisions
1n the proposed regulation limiting single
rate adjustments to no more than 5
percentage potnts at any one rate
adjustment penod and requirmg
national banks to reduce rates whenever
warranted by decreases in the index.
The provisions permitting national
banks 1o establish minimums and
maximums for mortgage rate increases
and decreases and/or mimmum
increments for change also received
favorable comment. All of these
provisions are adopted 1o the final rule.

H. Carryover of Changes in the Index

Any change in the interest rate that1s
permitted, but which 1s not taken may,
or must in the case of a decrease, be
accumulated by the bank and taken at a
later date. For example, if the index on
an ARM subject to annual rate
adjustments increases from 10 percent
to 12% percent during the first year, the
bank may only raise the mortgage rate
by a maximum of 2 percentage points on
the 1-year anmversary of the loan. If the
mndex 1s at 12% percent on the second
anm ersary of the loan, the bank may
raise the interest rate by an additional
%2 of 1 percentage pomnt. However, if the
index declines to 12 percent on the
second anmversary of the loan, the rate
on the loan may not be increased.

I Aggregate Lumits on Interest Rale
Ad;ustments

The Office requested comment on the
wmposition of aggregate limits on interest
rate adjustment!s over the life of the
morigage loan and. in particular, on an
overall cap of 5 percentage points, a cap
of 50 percent of the 1nitial contract rate,
or no overall cap. The question of the
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overall cap generated more comments
than any other provision in the proposed
regulation. Almost three quarters of the
comments were opposed to having the
regulation set an overall cap. While
many banks supported the
establishment of périodic interest rate
limits so as to limit the rate of increase
in monthly payments, they argued that
overall rate limits were inconsistent
with the concept behind the ARM which
18 to allow banks to avoid assuming the
nisk of a steady nse 1n interest rates.
With the gradual removal of deposit rate
ceilings over the next few years and the
significant and unexpected nse.n
interest rates in recent years, many
bankers argued that they needed the
assurance that over time interest rates -
on ARMs would keep up with any
changes 1n their cost of funds. The
remaing comments generally favored
some form of cap, although many felt
that the proposed 5 percentage pomt
and 50 percent of the mitial contract rate
limitations were too restrictive.

The Office has decided not to set an
overall interest rate cap, but rather to
permit overall caps, if any, to be
established by the market through
competition and projections of future
rates of inflation. Limiting the ability of
national banks to shift the risk of -
upward movements in mterest rates fo
borrowers would force those hanks to
charge higher mitial mortgage mterest
rates and might even discourage such
banks from providing long-term
mortgage financing, Periodic interest
rate caps will protect borrowers from -
extraordinary increases mn their monthly
payments.

J. Negative Amortization

The proposed regulation provided that
interest rate changes could be made
through adjustments to the monthly
payment level or to the rate of
amortization of the loan {or a
combination of these methods). This
Office recogmzes that keeping payments
constant while the mterest rate
creases may alleviate some borrower
budgeting difficulty that might anse if
rate increases were rmmediately
reflected n increased monthly cash
outlays. At the same time, however, at
today’s interest rates, a rate imcrease as
small as % of 1 percentage point on a
typical loan, without a corresponding
payment increase, could reduce the rate
of amortization to the level where the
monthly payment amount covers only
the interest cost of the loan but does not
reduce the principal. Any larger rate
mcrease would mean that the monthly-
payment would be msufficient to cover
all of the accrued nterest. The amount
‘of interest not covered would be added

to the outstanding loan balance. This
condition 1s known as negative
amortization; principal, instead of being
paid down, 1s actually mcreasing.

The proposed regulation stated that
certain limited amounts of negative
amortization would be permitted to

.permit lenders that might prefer ARM

loans with frequent interest rate
changes that quickly refléct market
fluctuations to accommodate borrowers
who might prefer the budgeting.
certainty of less frequent payment
changes. Specifically, loans would be
viewed as conforming with the
requirements of 12 U.S.C. 371(a)(1) if two
conditions were met. First, payments
had to be adjusted at least every 5 years
to an amount sufficient to amortize the
outstanding principal over the remaming
teri. Second, the additions to principal
during any fixed-payment pertod due to
negative amortization could not exceed
% percent of the principal outstanding
at the beginning of the fixed-payment
period times the number of six-month
mtervals within the fixed-payment
period. These limitations were viewed
as consistent with recent legal
mterpretations by the Office’s Law
Department 1 connection with certain
graduated-payment mortgage programs.
For such programs temporary mtervals
of limited negative amortization are
permissible if the lender 15 not subject to
matenally greater nisk than it would be
with a fixed-rate, level-payment real
estate loan.

Only a fourth of all those commenting
on the proposed regulation mentioned
negative amortization at all, and just
over half of those opposed any form or
amount of negative amortization. Most
of these respondents suggested that
prudent banking practice demands that
long-term real estate loans be
amortizing at all times. Permitting
negative amortization might lead to the
situation where nsing loan balances
could outstrip house values, and banks
might end up taking these losses. In
addition, because ARM loans enable
mortgage lenders to share with mortgage
borrowers the costs of inflation and
nising interest rates, some of those
commenting asserted that their rapid
mntroduction could have a dampening
effect on inflation 1 housing prices.
Thus the risk of losses would increase.

Just under half of those comments
addressing the advisability of negative
amortization favored permitting it to
some degree. Most of them stated, based
on considerations of safety and
soundness, that only limited amounts of
negative amortization, such as those
suggested m the proposed regulation,
should be allowed. Some said that

r

negative amortization should be allowed
at the bank’s option, to be exercised
only 1n hardship cases where borrowers
could not afford increased payments.
Several agreed that negative
amortization should be used only in
hardship or workout situations but felt
that the option should be the borrower's,
in accordance with the proposed

— regulation.

Persons commenting on behalf of a
small number of financial institutions
argued for removing all limits on
negative amortization. Those lenders
felt that the borrower's need for
payment certainty could be reconciled
with the lender’s need to cover
fluctuating cost of funds by keeping
payments fixed for an extended interval
while letting interest rates change
frequently 1n response to movements fn
short-term market interest rates. Such
loans could conceivably entail large
amounts of negative amortization. But
those lenders argued that even large
amounts of negative amortization would
generally be eliminated over the
business cycle as a result of declines in
interest rates. They also contended that
safety and soundness arguments fail to
recognize that the conditions that would
give nise to sustained periods of
substantial negative amortization would
probably also lead to rapld increases in
housing values,

In response to this diversity of
opinion, this Office has decided to
include a provision in the final rule
which permits a somewhat greater
amount of negative amortization than
origmally proposed. For periods during
which the monthly payment is fixed,
negative amortization is limited to 1
percent of the principal outstanding at
the beginning of the fixed-payment
period times the number of six-month
mtervals within the fixed-payment
pertod. This increase is intended to
enhance the ability of national banks to
provide borrowers with payment
certainty 1n conjunction with the greater
rate flexibility authorized for ARM
loans. Those banks that favor fully
amortizing loans are not required to
permit any negative amortization,
However, those that see some utility in
limited amounts of negative
amortization, either in hardship casus or
on a regular basis, may avail themselves
of the provisions of the regulation,
Those that want still greater floxibility
may avail themselves of the special
interim provisions of the final rule for
payment-capped mortgages. (See
discussion below on “Payment-Capped
Mortgages.”)

The negative amortization provision
mn the proposed regulation has been
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further altered to require that any nen-
scheduled dewviations from the
contemplated amortization'schedule be
at the agreement of the borrower and
the lender instead of solely at the
borrower's option. This change 15
intended to provide balance between
the occasional hardship needs of some
borrowers and the admimistrative
burdens and prudential concerns of the
banks. The Office believes that in those
situations where borrowers are truly
unable, at least m the short run, to
mcrease monthly payments to meet
interest rate increases, the parties will
-agree to a mutually acceptable
arrangement for deferring mncreases in
the monthly payments stemmung from
rate increases. This system of requiring
agreement of both parties to any
modification of loan terms has long
prevailed with respect to fixed-rate
mortgages, and there 1s every reason to
expect that banks will be as
accommodating to ARM borrowers.

The proposed regulation expressly
authorized negative amortization
resulting from increasing nterest rates
during periods of constant payments,
regardless of state-law prohibitions on
charging compound interest, Some
comments questioned the legality of
charging mnterest on any additions to
principal resulting from negative
amortization 1n the many states that
prohibit charging 1nterest on interest.
Moreover, several respondents,
mcluding two title mnsurance compames,
suggested that the authority of the
Office to 13sue regulations was
ambiguous. Such title insurers suggested
that they might not insure the validity,
priority, or enforceability of liens to the
extent that they cover increases to loan
principal resulting from negative
amortization,

With respect to those who questioned
the Office’s authority to preempt state
law provisions prohibiting the charging
of compound nterest, it is the view of
the Office that this aunthority 15
sufficiently clear. (See “Relation of
General Rule to Other Laws™ below.)

State laws prohibiting the charging of
compound interest are often intended to
prohibit compounding only if the
effective simple rate of interest derived
in s manner would exceed the state
usury limit. Interpretive letters written
by the Office’s legal staff have long
recogmzed that to the extent 12 U.S.C.
85 incorporates a state's usury ceiling, it
also incorporates, generally, the state's
method of calculating the effective rate
of interest charged on the loan. Thus
state latv, as incorporated in 12 U.S.C,
85, can prohibit a national bank from
charging a compound rate below the

usury limit if the sumple rate of interest
thus charged would exceed the state
limit. The preemption provisions of the
final regulation are not intended to alter
this situation. However, the alternative
federal usury limit of 12 U.S.C. 85 and
the federal usury preemption of Section
501 of the Depository Institutions
Deregulation and Monetary Control Act
of 1980 provide national banks with a
method, 1n many cases, of avoiding state
usury limits and restrictions on
compounding as they relate to these
state limits,

Many states prohibiting the charging
of compound interest do so as an
entirely separate protection for
borrowers. While these prohibitions are
often codified with or as part of the
statutes establishing the usury limits,
they are completely unrelated to the
process of determiming the maximum
permissible rate of interest a lender may
charge, It 15 only this type of state
statutory provision, unrelated to the
usury limit, that the final rule preempts.

K. Assumption

Lenders overwhelmingly expressed
their support for the proposed
assumption provision which authorizes
national banks to include and exercise-
due-on-sale clauses, regardless of
limitations found 1n state law. They also
favored permitting national banks that
allow assumption to reset the interest
rate on the assumed loan. A few
respondents stated that banks should be
required to permit assumption since the
mterest rate risk of an ARM to the
lender 1s significantly less than under a
fixed-rate mortgage. While this is true,
the lender's interest rate risk would be
elimmated completely only if the ARM
interest rate 18 kept current with market
terest rates and is not subject to any
limits on interest rate changes. Other
respondents suggested that banks
should be allowed to reset any periodic
or aggregate interest rate limitations, as
well as the interest rate, when they
permit assumptions.

The Office believes that a due-on-sale
provision is desirable to provide the
Iender with the ability to protect itself
from additional market risks. In
addition, because the Office has decided
to limit interest rate changes and does
not wish to discourage lenders from
establishing more restrictive interest
rate mitations, the Office has decided
to adopt an expanded provision for
banks choosing to permit assumption.
The final regulation allows national
banks to reset at assumption any loan
terms, including the interest rate. The
mtent of the final provision is to permit
banks to choose the extent to which
they want to expose themselves to

additional market risk when assuraption
1s granted,

L. Propayment Penalties

The Office proposed limiting the night
of national banks to charge prepayment
penalties to the period preceding the
notification of the first permitted interest
rate adjustment. Reaclion to the
proposed prepayment penalty provision
was mued. Most comments favored the
proposal as written, though some
favored greater flexibility for banks. Of
those respondents advocating the
prohibition of prepayment penalties,
some argued that since many banks are
not currently charging such fees they
would not need to do so under an ARM.
Others felt that prepayment penalties
were not 2 major consideration given
that over tlime the interest rate on an
ARM should approximate market rates.
Comments favonng prepayment
penalties over a longer period than that
proposed argued that the lender s
cntitled to some compensation when a
borrower breaks a long-term contract
and prepays. Consumer groups favored
no prepayment fees whatsoever.

Because of the unfamiliarity of
borrowers with the nature of ARMs,
there is sound reason for allowing
borrowers to repay the loans at any time
without penalty. This Office recognuzes,
however, that prepayment penalties
may act as important delerrents to
prepayment for the purpose of
refinancing when mortgage rates
decline, As such, they may encourage
banhs to make long-term fixed-rate
commitments. This Office has, therefore,
decided to adopt the proposal to permit
national banks to levy prepayment
penalties up to 30 days prior to the first
scheduled rate adjustment date. Thus,
banks will be able to minimze the risk
of prepayment during the period pnior to
the first rate change notification date
and therefore will be encouraged to
make ARMs with long initial grace
periods or subject to less frequent rate
adjustments, After the first rate change
notification date borrowers may prepay
without penaity.

M. Short-Term and Demand Loans

Many banks currently offer short-term
and demand purchase-money morigage
loans, The Office proposed to continue
to permit short-term and demand
mortgage lending by national banks and
to exempt such loans from the
provistons of this regulation if a
specified disclosure notice were
provided describing the nature of, and
the risks associated with such
instruments. The Office felt that a
required disclosure notice of this sort,
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while not overly burdensome to the
lender, would help ensure that the
borrower 18 properly informed of a loan
in which the maturity date 1s shorter
than the amortization schedule and 1n
which refinancing 1s not guaranteed.

While very few comments were
recerved on short-term and demand
mortgage lending by national banks, the
majority of them favored the proposal.
Since there 1s currently no evidence that
further restrictions on such loans are
necessary, the Office has decided to
adopt the proposed pravision. The
Office emphasizes, however, that
disclosure of the nature of these loans
does not relieve the lender of the
obligation to use them cautiously.
Borrowers and lenders alike must be
aware of the nisk that borrowers may be
forced to refinance their mortgages
during periods of tight credit. If
problems develop with such loans in the
future the Office may impose
restrictions beyond the required
disclosure notice.

N. Disclosure

The proposed rule required banks to
rovide an initial disclosure as shopping
nformation and a notification of
upcoming interest rate changes. It also
included model disclosure and
notification forms.

Comments on the proposed
disclosures were mostly positive. Most
banks indicated that the requirements
would nat be seriously burdensome,
particularly with the availability of the
model forms. A number of banks urged
that disclosure requirements for ARMs
not duplicate disclosures required by
other laws for real estate loans, and in
particular those required by the Real
Estate Settlement Procedures Act
(RESPA) and the Truth-In-Lending Act
and its1mplementing Regulation Z. In
addition, some banks suggested that
borrowers might be more confused than
helped by a comprehensive and lengthy
disclosure.

The 1ssues of avoiding disclosure
duplication and of providing borrowers
with the optimal amount and type of
information were extensively evaluated
by the Office. In drafting this provision
of the final rule the Office was guided
by the belief that the fundamental
interests of both borrowers and lenders
are best served by permitting lenders to
compete freely in desigming and pricing
ARMs that will efficiently meet
borrower demands. However, the
marketplace only operates efficiently if
both buyers and sellers are well -
informed about the transaction and fully
understand the contractual agreement.
A wide variety of mortgage mstruments,
including ARMs, will present borrowers

with complex and unfamiliar borrowing
options which will be difficult to
evaluate, Lacking adequate disclosure,
many borrowers contemplating an ARM
will find it difficult to make an informed
decision, thus mterfering with the
efficient functioming of the market to the
detriment of individual borrowers.

To address this concern the regulation
has been designed to complement the
flexibility of the permitted ARM
mstrument with the requirement for
relatively comprehensive consumer
disclosures. Disclosures serve the two-
fold purpose of educating borrowers
about the nature of ARMs and equpping
them to shop for the approprate ARM.

To meet these objectives, the Office 1s
requirng that the mitial shopping
disclosure be provided when any
written information regarding ARMs 18
provided by a national bank and no
later than the time of loan application.
This precedes the time at which RESPA
and Regulation Z disclosures are to be
provided. Although some credit
shopping information 1s provided m
disclosures required by RESPA and
Regulation Z, the Office believes that
these other disclosures are not made
sufficiently early to serve the general
educational purpose envisioned by the
regulation.

Furthermore, most of the mformation
requred 1n the regulation does not
duplicate the Regulation Z or RESPA
disclosures. Those rules have different
purposes. Regulation Z 1s focused on
providing all consumer credit borrowers
with the finance charge and annual
percentage rate and making these items-
comparable from lender to lender. This
mformation is helpful 1n comparing the
terms of many types of loans, but does
not satisfy the full educational and
comparison shopping purpose this
Office sees as necessary to help
consumers evaluate the complexities
and uncertainties presented by
adjustable-rate mortgages. Accordingly,
the final regulation does not defer to
Regulation Z. It should be noted,
however, that the Office has expressed
the view to the Federal Reserve Board
that Regulation Z could be amended to
provnide an exception for any
substantially similar information
previously disclosed pursuant to other
federal regulatory requirements,

Similarly, this Office believes that the
ARM disclosures 1n the final regulation
serve a purpose distinct from those
contained in RESPA. RESPA requires
disclosure of a good faith estimate of
most closing costs within 3 days aftera
loan application so that borrowers will
be prepared for settlement charges and
may shop for settlement services. In

_contrast, the proposed regulation

/

required only a list of the categories of
fees that will be assessed. The purpose
of this proposed disclosure was to alert
borrowers early mn the process of
shopping for a mortgage loan to the
possibility that payments other than
prncipal and mterest may have to be
made 1n connection with taking out and
servicing a mortgage loan. The Olffice
recogmzes that the requirement in its
proposed regulation, while not fully
duplicative of the RESPA disclosures,
does overlap with those disclosures to
some extent. To avoid even this minimal
duplication, while satisfying the Office's
concern that borrowers be alerted early
to the imposition of certain closing and
other costs, the final regulation requires
only a simple statement that the bank
and/or other persons may charge
lcertam {fees 1 connection with an ARM
oan,

‘The final rule requres both a
comprehensive initial disclosure
statement and notifications of periodic
interest rate changes. To avoid
confusing borrowers or overburdening
lenders, an effort was made to avoid
excessively long disclosure.
Nevertheless, the Office disagrees with’
those who commented that a historical
series of index values and a limited (5
percentage poimnts in the proposal and 10
percentage points in the final regulation)
worst-case disclosure are more likely to
muslead borrowers than to help them.
First, the model disclosure form containg
cautionary language concerning the
reliability of this information as a
forecasting tool. Second, the information
provides borrowers with necessary
examples of interest rate and payment
changes over several years. The
regulation does not impose limitations
on the number of different examples or
additional information that may be
provided. National banks are certainly
encouraged to go beyond what is
mmmally acceptable in educating their
borrowers, as long as this is not done in
a musleading fashion. For those nationa}
banks that regard the comprehensive
shopping disclosure as costly to provida
the Office has appended model
disclosure and notification forms to tha
rule that can be easily adapted and
preprnted by individual institutions,

Because the regulation relies primarily
on disclosure rather than restriction of
ARM terms to provide for borrower
protection, the Office will view failure to
provide timely and substantively
complete and correct disclosures as a
serzous violation of the regulation. The
full range of the Office's available
supervisory authority will be used to
assure compliance with the disclosure
prowisions pf the final rule,
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O. Payment-Capped Mortgages

Starting 1n the fall of 1980, several
commercial banks and thrift institutions
began offering 30-year ARM nstruments
with limitations on payment changes but
not on rate changes. The imnterest rate on
these loans 1s adjusted frequently to
stay at a fixed margin over some short-
term security rate used as an index; the
amount of the monthly payment 1s fixed
for considerably longer peniods. As a
consequence, nterest rate changes over
the fixed-payment period are reflected
in changes in the rate of amortization of
principal rather than 1n changes 1n the
monthly payment amount. At the end of
each fixed-payment period the amount
of the monthly payment 1s adjusted so
as to amortize the loan fully over the
remaimng term to maturity, at the
mterest rate m effect at the time of the
payment change (or at some average of
rates over some prior period). To avoid
sharp increases 1n monthly payment
amounts, changes m monthly payments
on these mstruments have been tightly
limited by lenders at each readjustment
date for the first 20 or 25 years of the
loan. However, during the remaimng 5
or 10 years of the loan the limit is
removed-and the payment amount may
be increased by whatever amount is
necessary to assure full amortization of
the loan by the end of 30 years. In some
cases, the lender right agree to
refinance any loan principal that
remains unpaid at the end of 30 years,

While the nterest rate of payment-
capped mortgages 1s pegged at a fixed
spread over the index rate, the nitial
monthly payment may be set on the
bass of either the ndex rate, the
Iender's projection of future interest rate
levels, or local mortgage rates. As a
result, the initial monthly payment may
be set at a level below that required to
amortize the loan, and negative
amortization may begin immediately.
Another feature of such loans 1s that, to
offset some of the potential for negative
amortization, monthly payments are
never decreased below the 1nitial
payment amount regardless of how
much the mterest rate may decrease.

Such payment-capped instruments
may appeal to borrowers when
compared to interest-rate capped
mortgages with their potential for
frequent changes 1n monthly payment
amounts. The monthly payment amount
1s held constant for extended peniods of
time, and the potential increases in
payment amounts are limited regardless
of movements 1n the mortgage rate until
the final months of the mortgage loan.
The instruments may also be appealing
from the lender's perspective; the
frequent adjustment to the contract

nterest rate and the absence of any
interest rate limitations enable the
lender's interest rate margin to remain
constant, assuming that the index s a
good proxy for the bank's cost of funds.

However, payment-capped morigage
mstruments without interest rate
limitations do ralse concerns with
respect to negative amortization and,
due to their complexity, borrower
understanding. Significant amounts of
negative amortization may accumulate
when the monthly payments are at
levels below that required to amortize
the loan within 30 years. Consequently,
the outstanding loan balance (principal
and unpard compound interest)
increases, perhaps substantially. Under
most interest rate scenarios with
cyclical rate volatility, but without a
steep upward trend 1n interest rates,
payment-capped morlgage loans can be
repaid 1n full within a 30-year period
without the lender having to raise
payments more than the agreed
percentage even in the final years.
However, under certain hypothetical
interest rate and payment scenarios, the
outstanding loan balance can rise
substantially and continuously over
much of the life of the loan through
compounded unpaid interest. Full
payment of the loan will then require
either a sharp increase in monthly
payments during the final years of the
loan contract or a balloon payment at
maturity. If an individual with a
payment-capped mortgage sells a
residential property prior to maturity,
the possibility exists under certain
economic conditions that the procecds
to the seller could be equal to, or even
less than, the outstanding balance on
the mortgage loan. For this reason,
payment-capped mortgage loans may
hold more nsk for borrowers than
mnterest-rate capped loans which
provide for more frequent monthly
payment adjustments and little or no
negative amoxtization.

Because of the general complexity of
and uncertainty associated with ARM
loans that permit substantial negative
amortization, it 1s especially important
that potential borrowers understand the
nature and risks of a payment-capped
mortgage. In particular, borrowers must
be made aware of how the interest rate
is set on a payment-capped mortgage,
the relationship between the level of
monthly payments and the interest rate,
and the negative amortization features,
Borrowers should also be kept abreast
of changes in the mortgage interest rate
and changes :n the outstanding loan
balance. In the event of negative
amortization, the monthly payment
amount which would be required to

amorlize the loan fully-should be
disclosed to the borrower along with the
amount of unpaid interest added to the
outstanding loan balance each month. A
reminder that the borrower may prepay
all or part of the loan without penalty in
order to avoid some or all of the
increasing debt should also be given.

Payment-capped mortgages which
permit significant amounts of negative
amortization may also be nisky for
lenders. Associated with such
wnstruments is an 1mplicit assumption
that housing prices will rise 1n tandem
with rising interest rates, so that the
loan amount as a percentage of the
market value of the residential property
will remain constant or decline. While
the experience of recent years supports
that assumption, housing prices in some
regions of the country recently have
shown some signs of softness and even
modest decline. Also, some housing
units lose market value over time due to
physical deterioration. As a result, any
general shift in housing financing from
traditional amortizing loans to loans
that may increase over time requires
careful scrutiny. In particular, lenders
must make reasonable provision to
maintain loan-to-market-value ratios at
prudent levels. Certain rnsks might also
be present for lenders because of
uncertainties in the legal and financial
environment. Adding to loan balances
through negative amortization raises
questions pertaimng to tax and
accounting principles, questions of lien
priority, and questions of the
availability or sufficiency of title,
private morlgage, credit life, and
casualty insurance. In particular, banks
could be generating substantial amounts
of taxable income not reflected in
positive cash flows. Negative
amortization could similarly be viewed
as the equivalent of new advances.
Therefore it may not share the same
federal usury preemplion or lien priority
as the original loan 1n the event of
defaults where other liens have been
applied to the property. Also, lenders
relying on msurance must be careful
that those insurance polictes will
provide appropnate coverage of
additions to principal from negative
amorlization as well as the bank’s
origimnal advance.

The final rule permits banks to
continue to offer payment-capped
ARMs, but these lending programs must
be submitted to the Office for review.
Plans that fail to protect borrowers
against excessive payment volatility and
excessive negative amortization will be
required to be modified or termunated.
To avoid unduly impeding those
national banks which wish to begin
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making payment-capped ARM loans, the
regulation will allow national banks to
begin lending under such programs 60
days after submitting the documents for
review and possible modification by this
Office.

The review process provided for in
the regulation 1s viewed as an intenm
procedure until a comprehensive set’of
regulations can be formulated to govern
payment-capped ARMs. The Office
intends 1n the near future to publish for
comment amendments to the ARM rule
that will deal explicitly with payment-
capped mortgages. These rules will
address the Office’s concerns over
appropnate limitations on payment
changes and negative amortization and
acceptable disclosure of information
concermng these complex mortgage loan
mstruments. e

P. Effective Date of Implementation and
Transition Rule

In the proposed regulation-this Office
requested comment on an appropnate
implementation dute for the final
regulation. A majority of the
respondents favored immediate
implementation of the regulation; some
respondents, however, favored deferring
the implementation for 60 to 180 days
afterpublication 1n the Federal Register.
To enable national banks in states with
restrictive regulations govermng ARM
lending to begin utilizing the flexible
authority of this regulation immediately,
this Office has decided not to defer its
effective date. It 13 1n the interest of bath
the banks and their borrowers that this
authority be immediately available to
facilitate participation by national
banks 1n the mortgage market. Because
the final regulation 1s 1n most respects
the same or less restrictive than the
proposed rule, the Office expects that
some banks will be ready to begin using
its authority virtually immediately. In
accordance with the provisions of 5
U.8.C. 553(d), the Office finds that
immediate effectiveness 1s appropriate
because the regulation relieves
restrictions and for other good cause as
discussed above. Further, to avoid a
temporary disruption to the mortgage
lending activity of banks currently
offering ARM 1nstruments not
conforming with this regulation, these
banks are provided with a 120 day
transition period from the date of
publication to bring their ARM lending
programs nto conformity.

Q. Relation of General Rule to Other
Laws

The proposed ARM regu]ation b
contamed provisions to preempt state
law n several areas. First, rules
expressly prohibiting or constraining

adjustable-rate mortgage lending were
to be preempted. Beyond that, certain
state laws of general applicability were
to be preempted with respect to
adjustable-rate mortgage loans by
national banks. Those state laws
prohibit the charging of interest on
mterest and prepayment fees and imparr
the enforceability of due-on-sale
clauses.

A growing number of states have
statutes or regulations intended to
protect borrowers by restricting the rate-
sensitivity of adjustable-rate mortgage
loans. Some of these states also require
that certain information be disclosed to
prospective ARM borrowers, Many
other states impose no limitations on
ARM lending, either with respect to
permissible rate and payment changes
or the mmimum level of disclosure to
borrowers. The Office believes that a
great deal of flexibility m designing
mortgage mstruments 18 necessary with
respect to rate adjustments and
protecting against market risk to induce
banks to become active participants in

the mortgage market. However, -

borrower protection, priumarily i the
form of required disclosures, 1s also
needed at this early stage of
development. X

The authority to engage in ARM
lending 18 consistent with the express
powers of national banks and 18
currently viewed by many national
banks as essential to their safe and
sound participation 1n the residential
mortgage market. At this stage of ARM
development, some state-imposed
restrictions appear likely to limit unduly

the rate-sensitivity of ARM mortgage .

loans by national banks, forcing the
banks to withdraw from or substantially
curtail therr participation i that market,
Such state actions which, 1n effect,
deprive national banks of one of their
express powers—to engage 1n safe and
sound residential real estate lending—
are mcompatible with the
comprehensive federal supervision of
those mstitutions and their mtended role
under federal law. Because of the ~
diversity of state regulations and the
potentially prohibitive effects of many of
these regulations, the Office believes it
1s necessary to occupy the field of
regulating ARM lending by national
banks.

Few comments focused on the 1ssue of
preemption. Support for preemptive
regulations came primarily from lenders
operating in states with restrictive
regimes governing ARM lending.
Support for deferring to state law came
from consumer advocates who believed
the Office’s proposed regulation did not
provide the same protection for low- to

. s

moderate-income borrowers as do some
existing state laws, Further opposition to
preemption came from lenders who are
located 1n states not currently imposing
any restrictionts and who currently offer
or contemplate offering ARMs that'
would not comply with the proposed
regulation. These lenders preferred to
have the Office not 1ssue any ARM
regulation or to preempt only in states
where the laws are more restrictive than
the ARM regulation. Only a handful of
those commenting doubted the Office's
preemptive power.

The final regulation adopts the
provisions of the proposed regulation.
The Office 1s satisfied that sufficiently
broad general and specific rulemaking
authority 1s contained in 12 U.S.C. 93a
and 12 U.S.C. 371(g), as well as in the
basic structure of the National Bank Act
and other federal banking laws, to
permit it to promulgate an ARM
regulation for national banks and to
preempt the authority of states to
mterfere with the power of national
banks to make ARM loans. The Office
believes that preemption is important to
give all national banks the flexibility to
develop ARM mstruments that will meet
their own needs as well as thoge of thelr
customers, their local markets, and
national secondary market investors,

Section 711 of the Housing and
Community Development Act of 1974
greatly liberalized the powers of
national banks to make real estate loans
to encourage them to participate
significantly in the residential real
estate finance market, consistent with
concerns for safety and soundness of
banking practices. Congress thus
recognized the importance of having a
federal scheme to regulate real estate
lending by federally chartered banks.!
State laws restricting national banks’
ARM lending powers thwart these
Congressional purposes and are thus
properly preempted by the Office’s
regulation promulgated pursuant to that
statute and to the general rulemaking
powers of the Comptroller of the
Currency.

1Recent federal court decisions Involving
regulations of the Federal Homa Loan Bank Buard
have demonstrated tha willingness of courts to
recognize the propriety of establishing uniform
standards for real estate lending by fedorally
charterad financial institutions through precmptive
regulations. These coust decisions have upheld tho
preemptive effect of the Federal Home Loan Bank
Board’s regulations concerning discriminatory
lending practices, Conference of Federal Savings
and Loan Asscciations v. Stein, 604 F.2d 1250 (0th
Cir.1979), aff'd, 445 U.S. 921 {1880), and tho use of
due-on-sale clauses, Glendale Federal Savinga and
Loan Association v. Fox, 459 F.Supp. 803(C.D.Cal.
1978}, appeal pending.
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V. Final Regulation

Accordingly, 12 CFR ChapterI1s
amended by adding a new Part 29 to
read as follows:

PART 29-~ADJUSTABLE-RATE
MORTGAGES

Sec.
29.1
29.2
29.3
29.4
29.5
29.6
29.7

Purpose.
Definition.
General rule.
Index.
Rate changes.
Prepayment fees.
Assumption.
29.8 Disclosure.
29.9 Certamn payment-capped morigages.
29,10 Transition rule.
Appendix to Part 29.
Authority: 12 U.S.C. 1 f seq.; Sec. 708, Pub.
L. 96-221, 94 Stat. 188 (12 U.S.C. 93a); and sec.
711, Pub. L. 93-383, 88 Stat. 716 (12 U.S.C.

371(g))

§29.1 Purpose.

This regulation 1s 1ssued by the Office
of the Comptroller of the Currency to
establish rules for national banks
making or purchasing adjustable-rate
loans secured by liens on one- to four-
family dwellings.

§29.2 Definition.

An adjustable-rate mortgage loan 1s
any loan made to finance or refinance
the purchase of and secured by a lien on
a one- to four-family dwelling, including
a condommmum unit, cooperative
housing unit, or a mobile home, where
such loan 1s’made pursuant to an
agreement mtended to enable the lender
to-adjust the rate of interest from time to
time. Adjustable-rate mortgage loans
1nclude loan agreements where the note
and/or other loan dotuments expressly
provide for adjusting the rate at periodic
intervals. They also include fixed-rate
loan agreements that implicitly permit
rate adjustment by having the note
mature on demand or at the end of an
nterval shorter than the term of the
amortization schedule unless the
national bank has clearly made no
promuise to refinance the loan (when
demand 1s made or at maturity) and has ,
made the disclosure specified in
§ 29.8(c).

§29.3 General rule.

National banks may make or purchase
adjustable-rate mortgage loans only if
they conform to the conditions and
limitations contained n this Part.
National banks may make or purchase
adjustable-rate mortgage loans pursuant
to this Part without regard to any
limitations that otherwise whuld be
mmposed on adjustable-rate mortgage
lending by the laws of any State, the
District of Columbaa, Puerto Rico, the

Virgm Islands, American Samea, or
Guam, which limitations are hereby
expressly preempted.

§29.4 Index.

Changes 1n the interest rate charged
on an adjustable-rate mortgage loan
must be linked to changes in an index
specified in the loan documents, r.e., a1
basis point {1 basis point = .01
percentage poimnt) change in the tndex
must be translated into a 1 basis pomnt
change of the same direction in the
contract interest rate, except as
otherwise provided 1n § 29.5, The index
values used for the purpose of
determining changes shall be either (1)
the most recently available values on
the date of loan origination and on
subsequent dates for notifying
borrowers of impending rate changes or
{2) the moving averages on such dates of
all values of an index over the interval
from the prior rate-change notification
date to the current rate-change
notification date, using as the starting
imdex value the moving average of index
values over an equivalent interval
ending with the date of loan ongination.
The index must be one of the following:

{(a) The monthly average contract
interest rate charged by all lenders on
mortgage loans for previously occupied
homes, as published by the Federal
Home Loan Bank Board in its Journal
and made available by the Federal
Home Loan Bank Board in news
releases on about the twelfth day of
each month,

{(b) The monthly average yield on
United States Treasurysecurities
adjusted to a constant maturity of 3
years, as published in the Federal
Reserve Bulletin and made available by
the Federal Reserve Board in Statistical
Release G.13(415) during the first week
of each month.

(c) The monthly average of weekly
average auction rates on United States
Treasury bills with a maturity of 6
months, as published in the Federal
Reserve Bulletin and made available by
the Federal Reserve Board in Statistical
Release G.13(415) during the first week
of each month.,

If the national bank uses the 6-month
Treasury bill rate index and adjusts
nterest rates less frequently than once
every 6 months, then the bank must use
the moving average, as described above,
of the index values to measure mterest
rate changes.

§29.5 Rate changes.

(a) Frequency of Changes. Interest
rate changes on adjustable-rate
mortgage loans may occur only at
regular mtervals of not less than 6
months, as specified in the loan

documen!s. Notwithstanding the
foregoing, a national bank may exterd
the length of the interval before the first
potential interest rate change by any
predetermined pericd.

(b) AMagnitude of Changes. Interest
rate adjusiments to adjustable-rate
mortgage loans may not exceed 100
basis points each 6 months. If the
interval between interest rate changes
exceeds 6 months, then the limitation on
mnterest rate changes shall be 100 basis
points multiplied by the number of
whale consecutive 8-month periods in
the interval between interest rate
changes. In no event may any one
interest rate change exceed 500 basis
points. Notwithstanding the rules
contamned in this subseclion, a national
bank may decrease the contract rate of
interest on an adjustable-rate mortgage
lgan at any time and by any amount
beyond decreases required by the rules
contamned 1n this Part.

{c) Required and Permilted Rate
Chonges. Interest rate changes on
adjustable-rate mortgage loans made or
purchased by national banks shall be
subject to the following additional
restrictions:

(1} Interest rate increases permitted in
accordance with the provisions of this
Part shall be at the option of the bank.

(2) Interest rate decreases warranted
by decreases in the index shall be
mandatory except to the extent that rate
increases fully reflecting increases in the
index have not been implemented by the
bank, either at its option or because of
the limitation on increases specified 1n
paragraph (b) of this section. If the bank
agrees to impose a periodic or aggregate
limitation on interest rate changes that
1s more restrictive than the limitation
specified 1n paragraph (b} of this
section, the same limitation shall apply
to both increases and decreases.

(3) Banks offering adjustable-rate
morlgage loans may establish 1n the
loan documents any mimimum mterest
rate change limitations and munimum
increments of interest rate changes.

(4) Changes in the index not
translated into changes in the interest
rate because of the limitations contained
1n this Part or, consistent with this Part,
at the discretion of the bank shall, to the
extent not offset by subsequent
movements of the index, be carmed over
and be available at succeeding rate-
change dates.

(5) There shall be no charge by the
national bank to the borrower, in the
form of new closing cost, new
pracessing fees, new finance charges, or
similar fees, for any change in the
interest rate on an adjustable-rate
morlgage loan.
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(d) Method of Rate Changes. (1)
Interest rate changes to an adjustable-
rate mortgage loan may be implemented
through changes in the amount of the
installment payment or the rate of
amortization (i.e., the amount, if any, of
each mstallment payment allocated to
repayment of principal} or any
combination of these two methods,
according to any schedule agreed upon
by the borrower and the bank n the
loan documents or as agreed upon by
the parties at the time of any interest
rate change. These methods are
permissible regardless of any state-law
prohibitions on the charging of interest
on nterest, Such prohibitions are
expressly preempted, provided the
interest rate charged by the national
bank does not exceed the applicable
usury limit, if any.

(2) Changing the rate of amortization,
including utilization of a period or
periods of negative amortization, 1s

_permissible only if (1) the payment 1s
adjuted at least every 5 years to a level
sufficient to amortize the outstanding
principal at the interest rate then in
effect over the remainder of the original
loan term, which may not exceed 30
years; and (2) the amount of negative
amortization, if any, permitted during
any such period does not exceed 1.0
percent of the principal outstanding at
the beginming of that period multiplied
by the number of whole consecutive 6-
month periods included 1n the mterval
between payment changes. In no event
may the amount of negative
amortization allowed under the
preceding sentence exceed 10.0 percent
of the principal outstanding at the
beginning of the period.

§29.6 Prepayment fees.

National banks offering or purchasing
adjustable-rate mortgage loans must
allow the borrowers to prepay in whole
or in part without penalty at any time
beginning 30 days before the first
scheduled interest rate adjustment date.
National banks offering or purchasing
adjustable-rate mortgage loans may
impose penalties for prepayments made
prior to the date specified in the
preceding sentence of this paragraph
regardless of any state-law prohibitions-
of such fees, which prohibitions are
expressly preempted.

<§29.7 Assumption.

National banks offering or purchasing
adjustable-rate mortgage loans are not
required to allow those loans to be
assumed by new purchasers of the
mortgaged property, or to allow new
purchasers to take title to such property
subject to the lien of an adjustable-rate
mortgage loan made pursuant to this

§

"Part, regardless of any limitations on the
validity or enforceability of due-on-sale
clauses found 1n state law, which
limitations are expressly preempted. If a
national bank does allow such a loan to
be asswmed or a purchaser to take title
to property subject to the lien of an
adjustable-rate mortgage loan made
pursuant to this Part, the interest rate
and any other loan terms may be reset
as of the date of assumption. In érder for
an adjustable-rate mortgage loan to
qualify for the benefits-of this section,
the loan note must contam a clause
stating that the loan 1s due on sale or
must contain some other provision
indicating that the loan may be assumed
or the property purchased subject to the
bank’s mortgage lien only at the bank’s
discretion.

§29.8 Disclosure.

(a) National banks offering.
adjustable-rate mortgage loans shall
disclose 1n writing to a prospective
borrower on the earlier of the date on

“which the bank first provides written
information concerning residential
mortgage loans available from the bank
or provides a loan application form to
the prospective borrower, the following
items:

(1) The fact that the mterest rate may
change and a brief description of the
general nature of an adjustable-rate
mortgage loan;

(2) The index used, mncluding the
name of at least one readily available
source mn which it 1s published;

(3) A 10-year series updated at least
annually showing the values of the
mdex on at least a sermannual basis,
presented i tabular form;

{4) The frequency with which the
mterest rate and payment levels will be
adjusted, including provision for any
extended interval before the first
nterest rate adjustment;

(5) Any rules relating to changes in
the interest rate and/or mnstaliment
payment amount;

{6) A description of the method by *
which interest rate changes will be
implemented, including an explanation
of negative amortization if it may occur
in connection with the loan;

(7) The rules or conditions relating to
refinancing of short-term and demand
mortgage loans, prepayment, and
assumption;

(8) A statement, if approprate, that
other fees will be charged by the bank
and/or any other persons in connection
with the adjustable-rate mortgage loan,
mcluding fees due at loan closing; and

{9) A schedule of the dollar amounts
of the installment payments (principal
and-interest) on a $10,000 loan at a
commitment rate offered by the bank

within the preceding 12-month period if
the mortgage interest rate were to
mcrease as rapidly as possible,
consistent with the interest rate
limitations of the loan, by 10 percentage
points (or by such lower aggregate
mterest rate limit as the bank may
mmpose-on its adjustable-rate morigage
loans).

Use of the optional model disclosure
form provided 1n the Appendix to this

~Part, amended where necessary to
describe accurately permissible
vanations found 1n the bank's
adjustable-rate mortgage loans, will
constitute compliance with this
subsection. .

(b) At least 30 days and no more than
45 days before any interest rate change
may take effect, the bank must notify
the borrower i writing of the following
items: ~

(1) The current and proposed new
terest rate;

(2) The base and current index values;

(3) The extent to which the bank has
forgone any increase 1n the mortgage
interest rate;

(4) The new monthly payment and/or
other contractual effects of the rate
change;

(5) The amount of the monthly
payment, if different from that given in
response to item 4, that would be
required to fully amortize the loan at the
new interest rate over the remainder of
the loan term; and

(6) The fact that the loan may be
prepaid at any time without penalty.

Use of the optional notification form
provided in the Appendix to this Part
will constitute compliance with this
supsection, /

*{c) A national bank making any loan
to finance or refinance the purchase of,
and secured by a lien on, a one- to four-
family dwelling which is payable either
on demand or at the end of a term
which, including any terms for which the
bank has promised to refinance the loan,
is shorter than the term of the
amortization schedule must include the
following notice, displayed prominently
and 1n capital letters, in or affixed to the
loan application form and in or affixed
to the loan note: ‘

THIS LOAN IS PAYABLE IN FULL
[AT THE END OF — YEARS OR
ON DEMAND]. [AT MATURITY OR IF
THE BANK DEMANDS PAYMENT]
YOU MUST REPAY THE ENTIRE
PRINCIPAL BALANCE OF THE LOAN
AND UNPAID INTEREST THEN DUE,
THE BANK S UNDER NO
OBLIGATION TO REFINANCE THE
LOAN AT THAT TIME. YOU WILL
THEREFORE BE REQUIRED TO MAKE
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PAYMENT OUT OF OTHER ASSETS
YOU MAY OWN, OR YOU WILL
HAVE TO FIND A LENDER WILLING
TO LEND YOU THE MONEY AT
PREVAILING MARKET RATES,
WHICH MAY BE CONSIDERABLY
HIGHER THAN THE INTEREST RATE
ON THIS LOAN.

Fixed-rate short-term or demand loans
for which this notice has been properly
given will not be characterized as
adjustable-rate mortgage loans.

{d} No later than the date on which an
adjustable-rate mortgage loan is made
by a national bank, the bank must
inform the borrower of the base index
value against which interest rate
changes will be measured. This base
value must be included n the note
which the borrower signs, and the
borrower must be given a copy of this
note no later than at loan closing.

§29.9 Certain payment-capped
mortgages.

{a) Authority to Lend, Subject to
Review by Comptroller. The limitations
imposed by this Part shall not apply to
adjustable-rate mortgage loans which
contamn meanngful limitations on the
magnitude of permussible changes 1n the
amount of installment payments that
offer borrowers sufficient protection
against payment volatility. The Office of
the Comptroller of the Currency may at
any time requre a national bank to
modify or terminate a loan program
qualifying under this subsection if it is
determined that the program does not
adequaiely provide for repayment of the
loans ura timely manner or that the
program does not sufficiently protect
borrowers agamnst payment volatility.

(b) Prior Notice of New Programs.
Before a national bank 1nitiates an
adjustable-rate mortgage loan program
pursuant to this subsection, it must send
a copy of all program loan documents
and disclosure forms to Chief National
Bank Examiner, Office of the
Comptroller of the Currency,
Washington, D.C. 20218. If the Office of
the Comptroller of the Currency has not
required the bank 1n writing to modify or
abandon the program within 60 days
from the date on which the documents
were postmarked or similarly marked as
having been sent to the address given
above, thé bank may proceed with the
program.

(c) Notice on Existing Programs.
Notwithstanding the transition rule
contamed in § 29.10, if on the effective
date of this rule a national bank has
already made a loan or a binding
commitment to lend under a program
qualifying under this subsection, the

bank may continue to make loans under
such program but must immediately
send a copy of the documents described
above 1n subsection (b) to the address
above. The Office of the Comptroller of
the Currency may subsequently require
modification or termination of the
program in accordance with the
provisions of this section.

(d) Program Modifications.
Substantively modified programs shall
be regarded as new programs for the
purpose of this section.

§29.10 Transitlonrule.

If on the effective date of this rule a
national bank has already made a loan
or a binding commitment to lend under
an adjustable-rate mortgage loan
program which would violate any of the
provisions of this Part, the national bank
may continue to make loans or binding
commitments to lend under the program
for 120 days from the effective date of
this rule before the program must be
brought into conformity with all of the
provisions of this Part.

Appendix to Part 29*

A. Model Form for Initial Adjustable-Rate
Mortgoge Disclosure

Important Mortgage Loan Informaticn—
Please Read Carefully

If you wish to apply for an Adjustable-Rate
Mortgage (ARM] loan with National
Bank, you should read the information below
concerning the difference between this
mortgage and other mortgages with which
you may be familiar.

General Doscription of Adjustable-Rate
Mortgage Loan

THE LOAN OFFERED BY ——
NATIONAL BANK IS AN ADJUSTABLE-
RATE MORTGAGE. ITS INTEREST RATE
WILL CHANGE [fill in frequency] BASED
ON MOVEMENTS OF AN INTEREST RATE
INDEX. YOUR MONTHLY PAYMENTS
WILL INCREASE IF THE INTEREST RATE
RISES OR DECREASE IF THE INTEREST
RATE FALLS, BECAUSE FUTURE
MOVEMENTS OF THE INDEX ARE
RELATED TO MARKET CONDITIONS
THAT CANNOT BE PREDICTED, IT 1S
IMPOSSIBLE TO KNOW IN ADVANCE
HOW MUCH YOU WILL HAVE TO PAY,
EITHER EACH MONTH OR OVER THE
LIFE OF THE LOAN. INTEREST RATE AND
PAYMENT CHANGES WILL BE MADE
ACCORDING TO CERTAIN RULES THAT
ARE EXPLAINED BELOW.

Key Terms of National Bank's
Adjustable Rate Mortgage

The following outline of the terms on
ARM’s offered by National Bank is
intended for easy reference only. You will
find other essential information in this
discilfosure statement and in the loan note
itself.

Loan torm .
Frequency of rake changes
*|Geace penod befors fiest rale JEUSNS R, |
[’ ¢ radd index.
Madmum rate chenga st One Sene e
Maveorn rale chenge over ke of 10an. ...
*[Warmurm rale chenge at one tire
*[Merwrmum ncremnts of rate change
*[Prepayient oe
Assurrabmty [33sa-abie. not assumable or at
Sondac 8 dsraton)
Posstamty of rcteasng loan taiarce [yes or
[29)]

*Bracketed items and footnotes are instructions to
natronal banks o contain optional language to be
selected as appropriate.

How Your Adjustable-Rate Morigage Would
Woek
Starting Interest Rate

The starling interest rate offered by ———
National Bank on an ARM will be specified
[at loan closing, when we make 2 loan
commitment to you, other] based on market
conditions at that time.
Frequeney of Interest Rate Changes

Your interest rate will be reviewed every

inning after the date on

which you take out your loan, and may
fncrease or decrease at those times based on
changes in the index.

Index for Measuring Interest Rate Changes

The index to which your interest rate will
betied is .

Information on this index is published
monthly in . The table below shows a
ten-year history of movements of this index.
Tius does not necessarily indicate how the
index may perform in the future.

10-Year History of Index
fom
. Dee o e
1150
1D
1/1x1
. . - . s
703

Size of Interest Rate Changes

The interest rate on your ARM will
increase or decrease based on movements ux
the index. A change in theindex of 1
percentage pownt will be translated into a 1
percentage point change of the same
direction in your ARM interest rate.
However, no single change 1n the interest rale
will be more than ~—— percentage points no
matter how much the index may have moved.
[Also, there will be no change 1n vour mterest
rate if the index moves less than —
percentage peints.] All changes will be in
increments of —— percentage points.)
Mandatory and Optional Rate Chanzes

Decreases in your Interest rate warranted
by decreases in the index will always be
automatic within the rules for maximum fand
mimmum] changes. However, increases
warranted by increases in the index may be
forgone at the bank’s option. If the bank
forgues an inlerest rate increase, we may
take it at a later intecest rate change date,
unless doing so would conflict with the
carryover rule described below.
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Carryover of Unused Index Changes

Changes in the index not passed on to you
as changes in your ARM nterest rate will be
carried over to the next interest rate change
date, This can happen when the index has
moved more than the maximum permitted
change{  percentage paints) [or less than
a mmmum permitted change (  percentage
points)] or when the bank has forgone an
interest rate increase to which it is entitled.
The carryover is the amount by which the net
index change exceeds the net interest rate
change since the loan was made. The net
change 1s the difference between the interest
rate {or index) on a given date and the
interest rate (or index) on the date the loan
was made. In addition to new index changes,
index changes carred over may be passed on
to you at the next rate adjustment date as a
change 1 your ARM interest rate. However,
we may not pass these carryovers on to you
to the extent they have been offset by an
opposite movement 1n the index as of that
date. Also, if the total of the new index
change and the carryover still exceeds the
maximum permitted.change (  percentage
points) [or 15 less than a muimmum permitted
change{  percentage points)] the excess -
must be carried over again,

[The follovnng example may be included at
the bank's option:

An example shows how this carryover rule
works. Suppose the index increases by 1.60
percentage pomnts during the first period, but
your rate change 1s limited by the rules to
1.00 percentage pomnt, The remaining .60
percentage point would be carned over, so
that at your next rate change date:

« If the index in the new period had stayed
the same, your mortgage rate would still rise
by .60 percentage point.

o If the index had decreased by .20
percentage point your mortgage rate would
still rse by 40 percentage point (the
difference between the increase that was
carned over and the decline).

¢ If the index had decreased by 1.0
percentage point your mortgage rate would
decrease by only 40 percentage point (again,
the difference between the new decrease and
the carried over increase).

« If the index had increased by .70
percentage point, your mortgage rate would
increase by only 1.0 percentage point because
of the 1.0 percentage point limit, but there
would be a new carryover of .30 percentage
point into the next rate change period {the

difference between the 1.0 percentage point
limit and the 1.30 percentage points justified
by the old carryover plus-the index change).]

Payment Changes

Changes n the mterest rate on your
mortgage will mean that your monthly
payment will change to an amount sufficient
to repay your loan over its life at the new
mnterest rate. ?

! In lieu of this sentence, you may insert the
following paragraph, if appropnate:

‘The monthly payment on your loan will remain
fixed [for — months/years at a time, the first ——
months/years of your loan]. Any changes in your
interest rate during that time will be accomplished
through a change in the rate of amortization. This
meuns that during the fixed-payment penod the
amount of each monthly payment allocated to

Notice of Rate Changes

National Bank will send you
notice of any rate change at least 30 days
before it becomes effective. The notice will
tell you how the index has changed and how
your mnterest rate and payment schedule will
be affected. This notice will also be sent
whenever the bank forgoes an interest rate
ncrease it 18 permitted to take [and/but not]
when the index has not changed at a rate
adjustment date. All interest rate changes
will be based on index mformation available
at the timé the notice 1s sent, rather than
when the rate change goes into effect.

Prepayment Penalty

You may prepay an ARM in whole or in
part without penalty at any time after the
first notice of index movement has been gent
to you [or, if the index has not changed, any
time after the last date on which such a
notice would have been sent]. This
prepayment may be a lump sum payment of
all or part of the remaiming debt or may be in
the form of larger monthly payments than
required under the terms of the loan.

National Bank imposes a penalty
charge of — for prepayments prior to the
first rate change notice date.?

Assumption of Mortgage Loan

Your ARM may be assumed by a purchaser
of your home who meets our credit standards,
[We have the nght to change the loan terms,
ncluding the mterest rate, upon assumption,
and we may also charge the purchaser
assumption fees.]?

Fees

You will be charged fees by
National Bank and by other persons in
connection with the ongination of an ARM,
We will give you an estimate of these fees
within 3 days after receiving your loan
application. However, National
Bank will not charge you any finance or
processing fees at the time of any rate
adjustment.

repayment of principal will increase when the
interest rate decreases, and will decrease when the
witerest rate increases. If the interest rate increases
substantially, the rate of amortization will actually
turn negative, which means that the monthly
payments will be too small to cover all of the
accrued interest. These shortfalls will be added to
your principal balance, which may grow dunng the
~——year period by up to —%, If the principal
grows by the full % limit before the end of the ——
year pertod, your monthly payments will be
increased at that time for the remainder of the
peniod to an amount that will cover the accrued
interest. At the end of the —— year fixed-payment
period, the monthly payment will be changed to the
level that will repay all principal and interest over
the remaining life of the loan at the interest rate
then n effect.

21f appropnate, the following paragraph may be

.used n lien of this paragraph:

You may prepay your ARM in whole or in part
without penalty at any time. This prepayment may
be a lump sum payment of all or part of the
remaimng debt or may be i the form of larger
monthly payments than required under the terms of
the loan.

3In lieu of this paragraph, the following sentence
may be used, if appropriate:

An ARM made by National Bank may
not be assumed by a purchaser of your home.

How Rapidly Rising Interost Rates Could
Affect Your Adjustable-Rate Mortgage Ldan

The following table shows the effact n 10
percentage point increase in the index rate,
taken as rapidly as possible, would have on
monthly payments on a $10,000 ARM mado at
a starting interest rate of ~%, To figure the
equivalent potential payment increases for
your mortgage, sumply multiply the payments
1 the table times 2 for a $20,000 loan, times 3
for a $30,000 loan, etc.

[The table that follows would apply to an
ARM with interest rate adjustments occurring
every six months, a one percentage point
periodic interest rate limit, an aggregato
mterest rate cap in excoss of 10 percentage
points, and an initial contract interest rato of
10%. Lender should insert relevant example,

Year Intorost  Amount
Payments No. Ho. rato ol

“ (percent)  paymont
110 Buvnsecsrencrsssomncossassssssan WA | 10.0 $072.70
7 to 12, 1.0 05,10
13 10 18 srnscimsssmemmssossosssssssinisa 2 12.0 102.71
1910 24 130 110.34
25 10 30 ccsecesssssrsssonsssosssrsssnass 3 14.0 110.04
311038 16.0 126.01
7 10 42 ccesssecssrrsrsssosssssisssisninia. & 16.0 130.83
4310 48 170 141.40
49 10 54 corarienecssssossssssissiasann w B 10.0 149.39
5510 60 180  167.02
61 10 360 covcsnccsssssmsssisssssrossonss B4 200 16527

B. Periodic Notice Form

Important Notice of Intent To Change the
Interest Rate on Your Adjustable-Rate
Mortgage Loan

Dear $

This is to inform you that on [date)

National Bank intends to

{increase, decrease] the interest rate on your
ARM loan from ~% to —%. As a rosult of this
change, we are adjusting your {nstallment
payments from $—— to $——. Beginning with
your [date] payment, please remit your
payments at this new amount.?

The index upon which interest rate changes
on your loan are based was —% when your
loan was made and is currently —%, an
[increase, decrease] of — percentage points,
The interest rate on your loan was —% when
your loan was made and will be changed to
—% at the upcoming rate adjusiment date, an
[increase, decrease] of — percentage points.
{Because the net index change exceods the
net interest rate change on your ARM, an

YThe following paragraph may be used In lieu of
this paragraph:

This is to inform you that on {date]
National Bank intends to {increase, decrease] the
interest rate on your ARM loan from =55 to —%, Ay
a result of the change in your interest rate, your
monthly payments will remain the sumo but tho rate
of amortization on your loan will be [decreased,
increased]. Because of this change In tho rate of
amortization, the rate at which you accumulato
equity in your home will [decrease, increaso) (and
your outstanding loan balance will Increase), |In
order to fully repay your adjustable-rate morltgugo
loan over its life at the new interest rate, your
installment payment would have to be increased
from $— to $—.}
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index change of —% will be carred over to
the next penod.]

You may repay the entire loan or any part
of it without penalty at any time.

Thank you for your attention to this matter.

C. Adjustable-Rate Mortgage Indexes
Monthly Rate for June and December

1969-80
[in percent]
Mort;
ta!&sg%!: 3yr 6-md
previously Treasury  Treas
occumed rates® rales®
homes?
1969:
JUIT. .= IO 764 6.83 6.725
DeComBEr ccvssmsresrrmmsronss 8.08 8.1¢ 7.7€3
1970:
JUNteerermrtssrrsssssssresssssses 8.19 7.84 6.907
Detember e 8.12 575 4848
1971
U s cesreemseomsesrensn 738 632 4890
DECEMYES ciremrrsscarssssssrens 751 527 4193
1972
Juna. 7.38 564 4270
December. 7.45 6.01 5287
1973
JUNBueererecssssosscsssnsssssomens 764 6.83 7.234
DECEMDET cosnressemssressneres 8.46 6.81 7.444
1974:
UM eeerersrmssnersssnsommsse 866 8.15 8.232
[2,25=h 1) 1= SN 233 724 7.091
1975:
JUNBureeeessrcrssrrssssrsrssnses 8.85 17 5463
D2cember o oecssmesssens 9.03 743 5933
1976:
June. 8.82 732 5784
December. 8.90 568 4513
1377:
8.78 639 5.198
December. - 893 730 83717
1978:
dune. 927 8.30 7.200
December 985 933 9397
1978:
Juna. 10.46 8.95 9.062
December, 11.59 10.71 11.847
1380:
June, 1288 8.91 7.218
Dacember. 13.15 13.65 14,770
1The average contract § rate ¢ d by all lend

on mortgage foans for previously oecu;red homes as pub-
fshed by the Federal Home Home Loan Bank Board In
monthy news releases and in its Joumnal,

2The average monthly yeld on the Unted States Treasury
sea{xdag?adﬁstegdmawmtn\amtydske&rspbased
o clasing as pubfished monthly edaral
Reserve Board Statistical Release G.13(415) and in the
Federal Reserve Bulfolin,

3The monthly average of weekly average auction rales on
United States Treasury bifls with a matunty of 6 months as
publshed monthly in Federal Reserve Board Statistical Re-
lease G.13(415) and in tha Federa! Rcsenve Bufietin

.Dated: March 24, 1981,
John G. Heimann,
Comptroller of the Currency.

{FR Doc. 81-9327 Filed 3-25-81: 8:45 am)
BILLING CODE 4810-33-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230 and 239
-{Release No. 33-6299]

Availability of Simplified Registration
Form to Certain Mining Companies

AGENCY: Securities and Exchange
Commussion.

ACTION: Final rule amendments.

suMMARY: The Commission announces
the adoption of amendments to Form S~
18, a sumplified registration form, which
allow certain issuers engaged in the
minng business to register their
securities on that Form. The
amendments to Form S-18 also provide
a new disclosure item which sets forth
requirements applicable to mining
companes registering securities on that
Form. The Commussion also announces
the recision of Form S-3, a registration
form utilized by certain start-up or
unprofitable companies engaged 1n the
munng business. .
EFFECTIVE DATE: Aptil 27, 1981, While
the amendments will not be effective
until such date, 1n view of the cost and
other savings the amendments may
provide the registrants, the Commission
will accept filings complying with the
amendments beginmng immediately for
those wishing to utilize them.

FOR FURTHER INFORMATION CONTACT:
Daniel Abdun-Nab, Office of Small
Business Policy, Division of Corporation
Finance, (202) 272-2644, With respect to
Item 7A of Form S-18 contact Hubert W.
Norman, Office of Engineering, Division
of Corporate Finance, (202) 272-3257,

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today announced the adoption of certain
amendments to Form S-18 [17 CFR
239.28] and the recision of Form S-3 [17
CFR 239.13).

Form S-181s a simplified registration
statement available to certain domestic
and Canadian corporate 1ssuers for the
registration under the Securities Act of
1933 {15 U.S.C. 7783, et seq., as amended
(1976)] of up to $5 million worth of
securities to be sold for cash. Form S-3
15 a registration statement designed
exclusively for start-up or unprofitable
mmng companies. The amendments
adopted today permit miming companies,
heretofore precluded from utilizing Form
S-18, to register their securities for sale
on-that Form. A new disclosure item
specifically applicable to mining i1ssuers
has been added. This itent incorporates
the substantive disclosure concepls set
forth in Form S-3 and has been updated
to reflect current Commusston disclosura
policies and practices. The Commission,
in light of the expanded availability of
Form $-18, 1s rescinding Form S-3.

Discussion

The Commusston has for some time
been examinming steps which might be
taken to facilitate capital formation by
small businesses. The adoption of Form
5-18 in April 1979 represented a

significant initiative in this regard.’In
view of the experimental nature of the
Form and the initiation of regional
processing of registration statements,
the Commission determined to proceed
cautiously in connection with the
adoption of Form S-18. Thus, issuers
who engaged or intended to engage in
significant mining operations, as well as’
issuers engaged 1n oil and gas
operations and non-corporate issuers,
were precluded from using the Form.®
The Commission did express its intent
to monitor the use of the Form for an
appropriate period and to consider
whether the conditions as to its
availability should be expanded. In view
of the relatively widespread acceptance
of the Form and the absence of any
significant disclosure or enforcement
problems, the Commission proposed
that Form S-18 be made available to
certain compames engaged 1n the mining
business.? Since the proposed
amendments would permit virtually all
Form S-3 type issuers to utilize Form S-
18, and since Form S-18 provides
significant benefits over Form S-3, it
was contemplated that the proposed
amendments would be effected in
tandem with a recision of Form S-3.

Since the nitial Form S-18 disclosure
requrements were not specifically
tailored to elicit relevant information
regarding mining companies, a new
disclosure item for the Form was
proposed. The Commission also
proposed a comprehensive set of
disclosure requirements to be included
in Item 2 of Regulation S-K in order that
similar and cons:stent disclosures would
appear 1n all filings by mining
companies under the Securities Act of
1933 and the Securities Exchange Act of
1934. As proposed, Item 2(c) would
requre disclosure as to an issuer’s
operations on a mmne by mine basis. The
comments received regarding this
proposal, as it affected larger operating
companies, were numerous and
controversial

In general the commentators believed
that the informational requirements of

8 Seoysities Act Release No., 33-6049, Ap:il 3, 1979
{44 FR 21562),

21n th!s regand Rale 242 was similarly restricted
as ta its use, The Commlssion {ndicated, in Release
No. 33-6180 (January 17, 1960), that skould revis.ons
to Form 5-18 be effected [n order to permit limited
postoerships oz companies engaged inoll and gas or
mining orerations to use the form, a revlew of the
dofinttion of “qualified Isszer™ in Rule 242 would be
made. Thus, the Cam.ss’:v:x today authonized the
publication ef a release announsing propased
amendments ta Rule 242 which, if effceted, waould
pormit coztzin minlng companies to rely oa that rule
In the effer and sala of their sezuritics. Release No.
336300, March 19, 1981,

3Release Nos. 33-6243, 3317197, Octaker 7, 1968
[A3FRE533).
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proposed Item 2(c), if not amended to
permit a presentation on an aggregate
basis, would result in unnecessarily
detailed disclosure by large operating
companes. Many commentators stated
that such detailed information would
result in high cost to these compames
without substantial benefits to investors
and could have adverse effects on a
company's competitive position.
Because of the nature of the comments
received on Item 2, the staff wishes to
take additional time to consider what, if
any, revisions should be made to that
Item as it applies to large operating
compames. However, because of the
positive response to the proposal to
make Form S-18 available to mining
compames and the lack of significant
objections to the requirements to be
mcluded 1n that Form, the Commission
has determined to adopt amendments to
Form S-18 at this time.

The Commussion notes the standards
adopted 1n Item 7A 1mpose no new
matenal disclosure requirements from
those set forth in Form S-3 and
represent a codification of past praotice
with respect to the processing of
registration statements for mimng
188UETS,

Synoposis of Amendments

As indicated above, the Commussion
has determined to make Form S-18
available to companies engaged 1n the
mining business. This change 13
accomplished by deleting the existing
prohibition against usage of the form by
mining companies in General Instruction
A to the Form.* The other restrictions
present in the Instructions to Form S-18
remain, Therefore a muining 1ssuer 1s'
requred to be a domestic or Canadian
corporation which proposes to sell not
more than $5 million worth of securities
to the public for cash. A mining 18suer
also may not be a company reporting
under the Securities Exchange Act of
1934, a limited partnershipora
subsidiary of a parent that would be
unable to use the form.5

Form S-18 15 amended to provide a
new disclosure item, Item 7A,
specifically applicable to miming 1ssuers.
As proposed, Item 7A ncorporated the
substantive disclosure concepts of Form
S-3 and also included certain additional
requrements applicable to companies
with operations. These additional
requiremeents are not included n the
amendments adopted today but may be
reconsidered in the future after the
proposed amendments to Item 2 of
Regulation S-K are adopted.

4 See General Instruction A{a)(6) and mstruction
thereto.
8See General Instruction A(a). -~

N

The following summarizes the
amendments to Form S-18 and discusses
the disclosure requirements for mining
compamies using that form. The
principal comments received on the
proposal and any changes made 1
response to such comments are also
discussed. The full text of the
amendment 1s included at the end of this
release.

Item 7A. Description of Property—
Issuers Engaged or to be Engaged 1n
Significant Mining Operations.

(a) Definitions—Numerous
commentators noted that the proposed
definitions regarding proved and
probable reserves differ from the
definitions set forth by the Financial
Accounting Standards Board (FASB) in
their Statement of Financial Accounting
Standards No. 39.8 Given the desire to
establish uniform definitional and
disclosure requirements and to avoid
duplicative analysis and confusion, the

“commentators urged the Commussion to

adopt the standards of FASB Statement
No. 39.

The proposed definitions mcorporate
the views from the U.S. Geological
Survey Circular 831 7 and from standard
munmng dictionaries. These definitions
represent the culmination of a long term
project between staff members of the
U.S. Bureau of Mines and the U.S,
Geological Survey to establish uniform
definitions and classifications of mimeral
and energy resources. An examination
of FASB Statement No. 39 reveals the
FASB did not intend to provide a
uniform definition of “reserves.” Further,
although the FASB definitions of
“proved” and *probable” reserves
appear to be somewhat inconsistent
with those proposed by the Commussion,
the mntended scope of the two standards
appears to be the same. In this regard,
the Commussion’s proposed definitions
are merely more detailed and thus
provide gmdance 1n complying with
FASB Statement No, 39. Additionally,
the Item 7A definitions set forth
standards which represent a
codification ofpast practice. The
Commussion therefore has determined to
adopt the definitions as proposed.

{b) Mining Operations Disclosure—
Proposed Items 7A(b)(1)-(6) incorporate
the substantive disclosure requrements

8Statement of Finanoial Accounting Standards
No. 39. Financial Reporting and Changing Prices:
Specialized Assets—Mining and Oil and Gas, a
supplement to FASB Statement No. 33, October
1980.

7Prnciples of a Resources/Reserve Classification
for Minerals, U.S. Bureau of Mines and the U.S.
Geological Survey {1980). This survey was intended
as a revision-of the widely utilized U.8. Geological
Survey Bulletin No. 1450-A.-

of Form S-3 Items 4(a){1)~{6), updated to
reflect current disclosure practices, In
general these subsections require
disclosure of significant facts regarding
each of the properties owned or
operated, or currently intended to be
owned or operated, by the registrant.

These disclosures include the location
of and means of access to the property,
form of title or lease and any known
mineralization on the property. In
addition, a description of the history of
operations and work done by the
registrant will be required. An
instruction indicating that the
summation of proven (measured) and
probable (indicated) reserves will be
allowed under certain circumstances
also has been inserted, This instruction
will be applied where the difference
between the issuers's proven (measured)
and probable (indicated) reserves
cannot reliably be defined. In addition,
the Form S-3 prohibition against
disclosure of reserves of lesser
assurance than proven (measured) or
probable {indicated) has been retained,
Finally, disclosure regarding the precent
state of the property, plant and
equipment 1s included.

'The commentators raised no objoction
to the application of these provisions to
smaller 19suers expected to utilize Form
S-18, The Commission, noting that these
provisions were adopted in substance
from Form S-3 as well as the absence of
any objections to these provisions by
the commentators, has adopted Items
7A(b)(1), (2), (3) and (5) as proposed.
Proposed Items 7A(b)(4) and (6) have
been consolidated in the interest of
clarity into new Item 7A(b)(4) with no
substantive revisions,

Proposed Items 7A(b) (7) and (8) set
forth new disclosure requirements
which would most directly affect
operating miming companies. Proposed
Item 7(A)(b)(7) requires on a mine by
mine basis a description of the total
tonnage produced, the grade of such ore
and relevant production cost statistics.
Proposed Item 7A(b)(8) would elicit, on
a mine by mine basis, disclosure of the
changes 1n the deposits mined and the
changes 1n the mining conditions
experienced by the issuer.

Many commentators objected to these
disclosure items as calling for
information which is confidential or
proprietary in nature. Further, several
commentators questioned the benefits to
mvestors of such detailed disclosure in
the context of large operating mining
companes. Moreover, nunierous
commentators opined that the cost of
providing such disclosures would be
substantial and would significantly
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outweigh any potential benefit to
mvestors.

As ndicated above, the Commssion
has determined to postpone the
adoption of the amendments to Form S-
K 1n order to further consider the
appropriate disclosure requirements that
should apply to large operating mning
1ssuers. In addition, the Commussion 1s
sensitive to the fact that the
requirements of proposed Items 7(b) (7)
and (8) mght result in the disclosure of
information which 1s propnetary or
confidential by large or small mining
1ssuers. Accordingly, Items 7A(b) (7) and
{8) are not bemng adopted at this time,
When the amendments to Item 2 of
Regulation S-K are adopted the
Commussion will consider whether the
disclosure requirements for mining
companies being adopted today in the
Form S-18 should be amended.

Proposed Item 7A(b)(9) set forth a
new requirement with respect to the
mclusion of a glossary of terms.
Proposed Item 7A(b)(10) prohibits from
the presentation in a registration
statement detailed maps and reports
and other highly techmical data. Such
information may, under certain
circumstances, be furmished to the
Commuission as supplemental
information. These standards represent
a codification of prior practice with-
respect to processing registration
statements on Form S-1 and Form S-3.
These proposals, to which no objection
was raised, have been adopted without
revision as Items 7A(b) (7) and (8).

(c) Supplemental Information—Item
7A(c) addresses three separate subject
matter areas of supplemental
information. The first concerns maps,
drill data, and calculations upon which
the reserve estimates are based. The
second section requires that each
engineering or metallurgical report
concerning the registrant’s property be
filed supplementally. The third section
requures filing of certain documents
necessary to support representations
made 1n the registration statement.
These requrements are similar to those
set forth 1n Form S-3.

The Commussion received no
comments raising material concerns
regarding the requirements of Item 7A(c}
and therefore has determined to adopt
the item substantially as proposed.

Item 15. Financial Statements and
Instructions

As set forth 1n the proposing release,
FASB Statement No. 7 8 groups together
under the title “Development Stage

5Statement of Financial Accounting Standards
No. 7. Accounting and Reporting by Development
Stage Enterprises, June 1975.

Enterprises” 1ssuers that are in both the
exploratory and development stages.
The distinction from the perspective of
the geologist or engineer 15 significant.
In muning terminology an exploratory
stage company is basically engaged in
the search for minerals, A development
stage company, on the other hand, has
found a commercially feasible body of
munerals and 1s engaging 1n the
preparation of that body for production.
Financial statements for exploratory
stage muning 1ssuers will typically
1dentify the 1ssuer as a “development
stage company.” Such a classification
may be confusing to investors.
Therefore, new subsection (f) has been
added to this item 1n order that the
definitional terms set forth 1n Item 7A(a)
will be utilized 1n a consistent manner
throughout the textual and financial
portions of the registration statement.

The Commussion received no adverse
comments regarding this proposal and
has therefore decided to adopt the item
as proposed.

Technical Amendments

Both General Instruction A(a)(5) and
Rule 242(a)(5)(ii) currently preclude a
company which engages or intends to
engage 1n oil and gas related operations
which exceed the criterta for exemption
specified in § 201.3-18{k) of Regulation
S-X from using Form S-18 or relying on
Rule 242. In light of the recent
amendments to Regulation S-X 9 the
reference to § 201.3-18(k) 1s no longer
appropriate. The Commussion 18
therefore amending this reference to
read § 210.4-10(k).

Text of Amendments

17 CFR Chaper I1 15 amended as
fallows:

PART 239-FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933
§239.13 [Removed]
1. By removing § 239.13 1n its entirety.
2. By amending the General
Instructions to Form S-18, § 239.28 to
read as follows:
§239.28 Form S-~18, optional {form for the
registration of securities to be soid to the

public by ths issuer for an aggregate cash
price not to exceed $5,000,000.

* * * - &«

-General Instruction

A. Rule as to Use of Form S-18

* * * [ 4 *

(5) does not engage or intend to engage in
oil and gas related operations which exceed
the criteria for exemption specified in Section
210.4-10{k) of Regulation S-X;

®Release No. AS-280, September 2, 1880 [45FR
63660}

(6) (delete the text of subsection (6) and
insert the text of subsection(7]))

(7) (insert the text of subsection (8))

(8) {delete this subsection)

k- * * * *

Item 7. Description of Property
[no change]

Item 7A. Desciiption of Property—Issuers
Engzagzed er To Be Engaged wn Significant
Mimng Oporations

(@) Definitions: The following definitions
apply to registrants engaged or to be engaged
in significant mining operations:

(1) Reserve: That part of a mineral deposit
which could be economically and legally
extracted or produced at the time of the
reserve determination.

Note.—Reserves are customarily stated in
terms of “ore” when dealing with
metalliferous minerals; when other materals
such as coal, oil shale, tar sands, limestone, *
ete. are involved, an appropnate term such as
“recaverable coal” may be substituted.

(2) Proven (Measured) Reserves: Reserves
for which (a) quantity is computed from
dimensions revealed in outcrops, trenches,
workings, or drill holes; grade and/or quality
are computed from the results of detailed
sampling and (b) the sites for inspection,
sampling and measurement are spaced so
closely and the geologic character 15 so well
defined that size, shape, depth, and mineral
content of reserves are well-established.

(3) Probable (Indicated) Reserves:
Reserves for which quantity and grade and/
or quality are computed from information
similar to that used for proven (measured)
reserves, but the sites for mspection,
sampling, and measurement are farther apart
or are otherwise less adequately spaced. The
degree of assurance, although lower than that
for proven (measured) reserves, 1s high
enough to assume continnity between ponts
of abservation.

(4) (i) Exploration Stoge—includes all
issuers engaged in the search for mineral
deposits (reserves) which are notn either the
development or production stage.

(1) Davelopment Stoge—includes all
issuers engaged in the preparation of an
established commercially mineable deposit
(reserves) for its extraction which are notmn
the production stage.

(iif) Production Stoge—includes all 1ssuers
engaged in the exploitation of a mmeral
deposit (reserve).

Instruction—Mining companies in the
exploration stage should not refer to
themselves as development stage companies
in the financial statements, even though such
companies should comply with FASB
Statement No. 7, if applicable.

(b) Minung Qperations Disclosure—Furnish
the following information as to each of the
mines, plants and other significant properties
owned or operated, or presently intended to
be owned or operated, by the registrant:

(1) The location of and means of access to
the property.

(2) A brief descnption of the title, claim,
lease or option under which the registrant
and its subsidiaries have or will have the
right’ta hold or operate the property,
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indicating any conditions which the
registrant must meet in order to obtam or
retamn the property. If held by leases or
options, the expiration dates of such leases or
options should be stated. Appropriate maps
may be used to portray the locations of
significant properties.

(3) A brief history of previous operations,
including the names of previous operators,
insofar as known.

(4)(a) A brief description of the present
condition of property, the work completed by
the registrant on the property, the registrant’s
proposed program of exploration and -
development, and the current state of
exploration and/or development of the
property. Mines should be 1dentified as either
open-pit or underground. If the property 1s
without known reserves and the proposed
program 18 exploratory in nature, a statement
to that effect shall be made,

{b) The age, details as to modermzation
and physical condition of the plant and
equipment, including subsurface
improvements and equpment. Further, the
total cost for each property and its associated
plant and equipment should be stated. The
source of power utilized with respect to each
property should also be disclosed.

(5) A brief description of the rock
formations and mineralization of existing or
potential economic significance on the
property, including the identity of the
principal metallic or other constituents
insofar as known. If proven (measured) or
probable (indicated) reserves have been
established, state {i) the estimated tonnages
and grades (or quality, where appropnate) of
such classes of reserves, and (ii) the name of
the person making the estimates and the
nature of his relationship to the registrant.

Instructions . \

1. It should be stated whether the reserve
estimate 13 of in-place matenal or of
recoverable matenal. Any in-place estimate
should be qualified to show the anticipated
losses resulting from mining methods and
beneficiation or preparation.

2. The summation of proven {(measured)
and probable {indicated) ore reserves s
acceptable if the difference in degree of .
assurance between the two classes of
reserves cannot bé reliably defined.

3. No estimates or reserves of lesser
assurance than proven (measured) and
probable (indicated) such as “possible” or
“inferred” should be set forth.

(8) If technical terms relating to geology,
mning or related matters whose definitions
cannot be readily found i conventional
dictionaries (as opposed to techmical
dictionanes or glossares) are used, an
approprniate glossary should be included in
the registration statement.

(7) Detailed geological maps and reports,
feasibility studies and other lughly technical
data should not be included in the
registration statement but should be, to the

degree appropnate and necessary for the
Commussion’s understanding of the
registrant’s presentation of business and
property matters, furmished as supplemental
wnformation.

{c) Supplemental Information:

(1) If an estimate of proven {measured) or
probable (indicated) reserves 1s set forthin
the registration statement, furmish:

(i) maps drawn to scale showing any mne
workings and the outlines of the reserve
blocks 1nvolved together with the pertinent
sample-assay thereon,

(ii) all pertinent drill data and related
maps,

(iii) the calculations whereby the basic
sample-assay or drill data were translated
mto the estimates made of the grade and
tonnage of reserves n each block and in the
complete reserve estimate.

Instructions—Maps and other drawings
submitted to the staff should include:

1. A legend or explanation showing, by
means of pattern or symbol, every pattern or
symbol used on the map or drawing; the use
of the symbols used by the U.S. Geological
Survey 1s encouraged;

2. A graphical bar scale should be included;
additional representations of scale.such as
*“one inch equals one mile” may be utilized
provaded the onginal scale of the map has not
been altered;

3. A north arrow on maps;

4, An index map showing where the
property 18 situated in relationship to the
state or province, etc., n which it was
located;

5. A title of the map or drawing and the
date on which it was drawn;

6. In the event interpretive data is
submitted 1n conjunction with any map, the
1dentity of the geologist or engineer that
prepared such data;

7. Any drawing should be simple enough or
of sufficiently large scale to clearly shoyv all
features on the drawing.

{2) Furrush a complete copy of every
materal engineering, geological or
metallurgical report concerning the
regstrant’s property, including governmental
reports, which are known and available to
the registrant, Every such report should
mclude the name of its author and the date of
its preparation, if known to the registrant.

Any of the above-requred reports as to
which the staff has access need not be
submitted. In this regard, 1ssuers should
consult with the staff prior to filing the
registration statement. Any reports not
submitted should be 1dentified in a list
furnished to the staff. This list should also
1dentify any known governmental reports
concerning the registrant’s property.

{3) Furnush copies of all documents such as
title documents, operating permits and
easements needed to support represen}ations
made m the registration statement,

*x * * * 3

Item 15. Financial Statements and
Instructions

{f) with respect to companies engaged or to
be engaged in the mining business, attention
18 directed to the instruction to Item 7A(a)(4)
concerning the appropnate classification of

.issuers engaged in the exploratory,

development and production stage of mining.
w * * * *

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. By revising paragraph {a)(5)(ii} of
§230.242 to read as follows:

§230.242 Exemption of limited otfers and
sales by qualified Issuers.
® L] * * *

(a] * & * -

(5) * * %

(il) Does not engage or intend to
engage in oil and gas related operations
which exceed the criteria for exemption
specified 1n § 210, 4—10(k) of Regulation
S-X.

* * * * *

Statutory Authority

The Commission hereby adopts the
amendments to Form S-18 pursuant to
Sections 6, 7, 8, 10, and 19{a) of the )
Securities Act of 1933,

(Secs. 6, 7, 8, 10, 19(A), 48 Stat, 78, 79, 81, 85
secs. 205, 209, 48 Stat. 808, 808; sac. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; soc. 1, 79 Stat,
1051; sec. 308(a}(2), 80 Stat. 57; 15 U.S.C. 771,
778, 77h, 77}, 775(a))

‘With respect to the technical
amendments to Form S-18 and Rule 242
under the Securities Act the Commission
believes that it is appropriate to adopt
these technical amendments in order to
clarify potentially confusing language
therein. Accordingly, the Commission
pursuant to Section 553(b) of the
Admmstrative Procedure Act (“APA”)
{5 U.S.C. 553(b)) for good cause finds
that notice and opportunity for public
comment at this time is impracticable,
unnecessary and contrary to the public
nterest.

By the Commission.
Georgo A. Fitzsimmons,
Secretary.

March 18, 1881,
IFR Doc. £1-£001 Filed 3-23-82; 8:43 am)]

BILLING CODE 8010-01-1
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DEPARTMENT OF LABOR
Employment and Training
Administration
-Occupational Safety and Health
Admunistration

Office of Federal Contract Compliance
Programs

20 CFR Part 655
29 CFR Part 1803
41 CFR Part 60-1

Notice of Further Deferral of Effective
Dates of Regulations

AGENCY: Department of Labor.

ACTION: Notice of further deferral of
effective dates of regulations.

SUMMARY: The Department of Labor
further defers the effective dates of
three final rules from March 30, 1981
{see 46 FR 11253, Feb. 6, 1981}, until the
dates set forth below.

‘This action 15 taken 1n order to permit
reconsideration of these rules n

and 1n order to permit proposed
rulemakang.

For complete information on these
actions see the following Fedoral
Register documents m the Proposed
Rules section of this 1ssue of the Federal
Register:

1. 81-9411 (ETA)

2. 81-9412 {OSHA)

3:81-8410 {OFCCP}

DATE: The effective date of this deferral
18 March 27, 1981.

ABDRESS: Gail Lively, Director,

v Executive Secretanat, Room S-2519,

Frances Perkins Building, U.S.
Department of Labor, 200 Constitution
Avenue, N.W., Washugton, D.C. 20210.
FOR FURTHER INFORMATION CONTACT:
(1) For the Employment and Training
Administration (ETA)—Mr. Kenneth
Bell—Telephone: 202-376-6297. {2) For
the Occupational Safety and Health
Admnistration (OSHA)}—Mr. H. Berrien
Zettler—Telephone 202-523-7725. (3) For
the Office of Federal Contract
Compliance Programs—Mr. James W.

accordance with Executive Order 12291  Cisco—Telephone 202-523-8426.
Rule and agency Subject Oid effectivo date New effecive datc
1. 20 CFR Past 655 ETA (| tebor Certificaion Process for the M. 30, 1881 e, Doferred Lnt) aion
published on Jan. 16, 1981 at 46  Temporary of Aliens in akmmloda{s
FR 4568). Adverse Effect .Wago propeacd nies.
-~ Rate Methodology.
2. 29 CFR Part 1903 OSHA (Ongnally Watkaround Compensatk o . ] Loy 20, 1981,
published on -Jen. 116, 1981 at 46
FR 8852). -
3.41CFRPan60—10F(I:P(Oﬁd- Payment of Mambership Foes and ..do Defomed enG acfon
nafly pubkshed on Jan. 16, 1981 at  Other Expenses 1o Privats Organi- t&mmb&vn
46 FR 3882). 2ations. . propotod niks.

Signed at Washimgton, D.C. this 25th day of March, 1881,

-Raymond 7. Donovan,

Secretary of Labor.

[FR Doc. 81-8523 Filed 3-26=81; 845 am} .

BILLING CODE 4510-23-K

DEPARTMENT OF HEALTH AND FOR FURTHER INFORMATION CONTACT:

HUMAN SERVICES Halyna P. Breslawec, Office of Health
Affairs (HFY-2), Food and Drug

Food-and Drug Admimistration Admnistration, 5600 Fishers Lane,

21 CFR Part 50 Rockville, MD 20857, 301-443-1382,

[Docket No. 78N-0049]

Protection of Human Subjects;
Prisoners Used:as SubjectsIn ~ _
Research; Delay of Effective Date

AGENCY: Food and Drug Administration.

AcTioN: Final rule; delay of effective
date.

SUMMARY: The Food and Drug
Admimstration (FDA) is delaying the
effective date of its regulations on the
use of prisoners as subjects 1n research
to a date to be announced 1 a later
1ssue of the Federal Register.

DATE: The delay is effective March 27,
1981,

-SUPPLEMENTARY INFORMATION: In the

Federal Register of May 5, 1978 (43 FR
19417), the Food and Drug
Admmstration {FDA) proposed to adopt
regulations to provide protection for -
prisoners mvolved n research activities
that fall within the agency's junsdiction.
After considering the comments it
received on this proposal, in the Federal
Reguster of May 30, 1980 (45 FR 38386),
FDA adopled the final rule on the use of
pusoners m research. At that time, the
agency announced that the regulations
would become effective on June 1, 1981.
On July 29, 1980, suit was brought in
the United States District Court for the
Eastern District of Michigan to have

s

these regulations declared invalid. See
Fante and the Upjohn Company v.
Department of Health and Human
Services, et al., Civil Action No. 80—
72778. Because of the nature and
curcumstances of this litigation, the
agency has determined that it is
appropnate to delay the effective date -
of these regulations. Therefore, FDA
announces that unless the District Court
declares these regulations to be invalid,
the final rule will become effective 5
months from the date of the District
Courl's final judgment on the merits of
the suit. The agency will publish an-
appropnate notice 1n the Federal
Register, as soon as the District Court
rules. )

The regulation 13 affected by
Executive Order 12291, dated February
17, 1981 (46 FR 13193, February 19, 1981).
If the District Court holds that the final
rule 1s valid, and a decision is made to
put the regulation into effect, the agency
will comply with Section 7 of the
Executive Order and report this
regulation to the Director of the Office of

- Management and Budget before it

becomes effective. The report will be -
filed under Section 7 (a) or (b} of the
Executive Order, depending on the final-
determination as to whether the
regulation is a major rule. Based on the
amended regulatory analysis
assessment of the regulation, which was
prepared before its promulgation, and
on the critena-for a major rule 1n Section-
1(b) of the Executive Order, it appears
that this regulation may not be a major
rule. (It should be noted that FDA- -
regulated research is being conducted at
only three prisons.)

Dated: March 17, 1961.
Mark Novilch,
Acting Comnussioner of Food and Drugs.
[FR Doc. 81-6005 Filed 3-26-81: &45 am})
BILLING CODE. 4110-03-M

21 CFR Paris 74,81, and 82

[Docket No. 76C-0044)

D&C Orange No. 10 and D&C Orange
No. 11

AGENCY: Food and Drug Admxmstrahon.
AcTioN: Final rule.

SuMMARY: The Food and Drug
Administration (FDA) 1s permanently
listing D&C Orange No. 10 and D&C
Orange No, 11 for use in externally
applied drugs and cosmetics. This
document responds to a petition filed by
the Cosmetic, Toiletry, and Fragrance
Association, Inc. (CTFA) for use of the
colors i drugs and cosmetics. This rule
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will remove these color additives from
the provisionally approved listing for all
uses in drugs and cosmetics after April
28, 1981, and D&C Orange No. 10 and
D&C Orange No. 11 may not be added to
ingested drugs and cosmetics after the
date. ‘

DATES: Effective April 28, 1981;
objections by April 27, 1981.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(formerly the Hearing Clerk's office)
{HFA-305), Food and Drug
Admimstration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Bureau of Foods
{HFF-334), Food and Drug
Admmastration, 200 C St. SW., 3
Washington, DC 20204, 202—472-5690.
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 6, 1973 (38 FR
21199), FDA announced that a petition
(CAP 6C0042) for the permanent listing
of D&C Orange No. 10 and D&C Orange
No. 11 as color additives for use m drugs
and cosmetics had been filed by the
Cosmetic, Toiletry, and Fragrance
Association, Inc. (1133 15th St. NW.,
Wasghington, DC 20005), c/o Hazleton
Laboratories, Inc., 9200 Leesburg
Turnpike, Vienna, VA 22180. The
petition was filed pursuant to section
708 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C, 376). A
subsequent notice published in the *
Federal Register of March 5, 1976 (41 FR
9564) amended the filing of this petition
to include the additional use of D&GC
Orange No. 10 1 cosmetics intended for
use 1n the area of the eye. FDA did not
receive any comments i1 response to
these notices.

FDA has evaluated data 1n the
petition and concludes that D&C Orange
No. 10 and D&C Orange No. 11 are safe
under the conditions set forth below for
use n externally applied drugs and
cosmetics, and that certification 1s
necessary for the protection of the
public health, This order permanently
lists D&C Orange No. 10 and D&C
Orange No. 11 for use 1n externally
applied drugs and cosmetics under
§§ 74,1260, 74,1261, 74.2260, and 74.2261
(21 CFR 74.1260, 74.1261, 74.2260, and
74.2261), respectively.

The provisional regulations published
in the Federal Register of February 4,
1977 (42 FR 6992) required new chronic
toxicity studies for D&C Orange No. 10
and D&C Orange No. 11, as a condition
of their continued provisional listing for
ingested uses. The closing date for the
provisional listing of the color additives
was postponed until January 31, 1981,
for completion of those studies. The
petitioner was also notified by letter of

the need for data to support the use of
D&C Orange No. 10 1n cosmetics
ntended for use 1n the area of the eye.
The petitioner subsequently notified
FDA that it did not mntend to test the
colors as would be required for
continued provisional listing for
ingested uses and amended the petition
for these colors to request the listing of
D&C Orange No, 10 and D&C Orange
No. 11 for use only 1n externally applied
drugs and cosmetics. Because there 18 no
petition for the listing of D&C Orange
No. 10 and D&C Orange No. 11 for use in
drugs and cosmetics that may be
mgested, FDA finds that there no longer
exists a basis for the continuation of the
provisional listing for this use.

The agency therefore concludes that
the current provisional listing of these
two colors should be terminated when
the permanent listing of these color
additives for external uses takes effect.
In addition, the provisional listing of
D&C Orange No. 10 and D&C Orange
No. 11 for use m drugs and cosmetics
under § 81.1(b), which was extended to
January 31, 1981 by regulation published
in the Federal Register of February 4,
1977, and which has been further
extended to June 25, 1981 by a
regulation, will be deleted when this
order becomes effective on April 28,
1981 unless it is stayed by the timely
filing of objections.,

The petitioner was notified n a letter
of August 17, 1978, that consideration of
the petitioned use of D&C Orange No. 10
1 cosmetics intended for use n the area
of the eye would require the submission
and evaluation of data adequate to
support such use. The required data for
eye area use have not been submitted to
the agency. Therefore, that portion of
the petition that was amended by filing
on March 5, 1976 (Docket No. 76C~0044),
to include the permanent listing of D&C
Orange No. 10 for eye area use, 1s now
considered by the agency to be
withdrawn without prejudice in
accordance with the provisions of § 71.4
(21 CFR 71.4). This section of the
regulations requres that such requested
imformation be submitted within 180
days after filing of the petition or will be
considered withdrawn without
prejudice, Use of D&C Orange No. 10 1n
the area of the eye has never been
covered by provisional listing. Future
consideration of the permanent listing of
D&C Orange No. 10 for eye area use will
require the submission of a new color
additive petition for that use. Listing of a
color additive for use 1n externally
applied drugs and cosmetics does not
encompass eye area use,

All certificates heretofore issued for
batches of D&C Orange No. 10 and D&C

«

Orange No. 11 and their lakes for
mgested use are revoked, and the
addition of the colors and their lakes to
ngested drugs or to ingested cosmetics
after April 28, 1981 will cause such
products to be adulterated within the
meamng of the Federal Food, Drug, and
Cosmetic Act (22 U.S.C. 301 et seq.), and
the products and the persons causing
the violation may be subjegt to
regulatory action. This prohibition
applies to the use of the straight colors,
their lakes, and color additive mixtures
containing D&C Orange Nos. 10 or 11.
The agency concludes that the
protection of the public health does not
require the removal from the market of
drugs and cosmetics containing tha color
additives for ingested use or the
destruction of drugs or cosmetics that
are being manufactured to which these
color additives have been added on or
before April 28, 1981,

Manufacturers of new drugs and new
animal drugs (including certifiable
antibiotics for animal use) that may be
mgested and that contain D&C Orange
Nos. 10 or 11 may either cease adding .
the color additives or substitute a
different color i accordance with the
provisions of § 314.8(d)(3) and (e} or
§ 514.8(d){3) and (e) (21 CFR 314.8{d)(3)
and (e) or 21 CFR 514.8{d)(3) and (e)), as
appropriate, If a substitute color i3 used,
the manufacturer shall file with FDA a
Supplemental New Drug Application or
Supplemental New Animal Drug
Application, which contains data

~describing the new composition and

showing that the change in composition
does not interfere with any assay and
control procedures used in
manufacturing the drug, or that the
assay and control procedures used in
manufacturing the drug have been
revised to make them adequate. The
applicant shall also submit data that
establish the stability of the revised
formulation or, if the data are too
limited to support a conclusion that the
drug will retain its declared potency for
the reasonable marketing period, a
commitment to test the stability of
marketed batches at reasonable
intervalg, to submit the data as they
become available, and to recall from the
market any batch found to fall outsidd
the approved specification for the drug.
Each sponsor of a notice of claimed
mvestigational exemption for a new
drug (IND) or a notice of claimed
investigational exemption for a new
animal drug (INAD) containing the
subject color should promptly amend the
IND or INAD to indicate that the color
additives have been deleted or a
different color additive substituted.
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The agency 1s aware that supplies of

alternative color additives may be

~difficult to obtain immediately.
Consequently, drug and cosmetic
labeling that states that the product
contains “artificial color,” or that
specifically 1dentifies D&C Orange Nos.
10 or 11 may continue to be used with
uncolored products, or products
containing substitute colors, durning the
time necessary to obtain supplies of
revised labeling or until April 28, 1982,
whichever occurs first.

The agency has determined under 21
CFR 25.24(b){12) and 21 CFR 25.24(d)(5)
{proposed BDecember 11, 1979; 44 FR
71742) that this action is of a type that
does not individually or cumulatively
have a significant effect on the
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement s
required.

A Regulatory Flexibility Analysis is
not required for this final rule. Color
additive regulations, such as this one,
which are mitiated by an industry
petition, are promulgated without a
proposed rule as specified under section
706{d){1) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 376(d)(1)). The
requirement to perform a Regulatory
Flexibility Analysis under sections
601(2) and 604(a) of the Regulatory
Flexibility Act does not apply to final
rules that are published without the
need for a notice of proposed
rulemakang. In addition, the filing notice
on which this rule 1s based was
published prior to the January 1, 1981
effective date of the provisions of the
Regulatory Flexibility Act that require
preparation of initial and final
regulatory flexibility analyses (5 U.S.C.
603 and 604).

Thus final rule 15 also exempt from the
requirement to perform a Regulatory.
Impact Analysis under section 3(a) of
Executive Order 12291 because this
rulemaking 1s subject to the formal
rulemaking provisions of 5 U.S.C. 558
and 557 by virtue of sections 706{d} and
701(e) of the Federal Food, Drug, and
Cosmetic Act {21 U.S.C. 376(d) and
371{e)). See section 1{a)(1) of Executive
Order 12291,

Therefore, under the Federal Food,
Drug, and Cosmetic:Act (sec. 706 (b), (c),
and (d), 74 Stat. 363403 (21 U.S.C. 376
{b), {c), and (d)}}), the formal rulemaking
prowvisions of sec. 701(e), 70 Stat. 919 as
amended 21 U.S.C. 371(e)); the
Transitional Provisions of the Color
Additive Amendments of1960 (Title II,
Pub. L. 86-618, sec. 203, 74 Stat. 404-407
(21.U.S.C. 376, note)); and under

authority delegated to the Commissioner’

of Food and Drugs {21 CFR 5.1}, Parts 74,
81, and 82 are amended as follows:

PART 74—~LISTING OF COLOR
ADDITIVES SUBJECT TO
CERTIFICATION

1. Part 74 is amended:
a. By adding new § 74.1260 to Subpart
B, to read as follows:

§74.1260 D&C Orange No. 10.

{a) Identity. (1) The color additive
D&C Crange No. 10 1s a mixture
consisting principally of 4',5'-
diiodofluorescein, 2',4',5-
triiodofluorescein, and 2',4',5',7'-
tetraiodofluorescein.

{2) Color additive mixtures for drug
use made with D&C Orange No. 10 may
contain only those diluents listed in this
subpart as safe and suitable foruse i
color additive mixtures for coloring
externally applied drugs.

(b) Specifications. D&C Orange No. 10
shall conform to the following
specifications and shall be free from
impurities other than those named to the
extent that such other impurities may be
avoided by good manufacturing
practice:

Sum of volatile matter (at 135° C) and
halides and sulfates (calculated as
sodium salts), not more than 8 percent.

Insoluble matter (alkaline solution),
not more than 0.5 percent.

Phthalic acd, not more than 0.5
percent.

2-[3',5'-Diiodo-2',4-dihydroxybenzoyl]
benzoic acid, not more than 0.5 percent.

Fluorescemn, not more than 1 percent.

"-Jodofluorescemn, not more than 3
percent.  °

2'4"-Diiodofluorescein and 2',5-
diiodofluorescein, not more than 2
percent.

2'4',5"-Triiodofluorescein, not more
than 35 percent. .

2'4',5",7"-Tetraiodofluorescein, not
more than 10 percent. )

4',5"-Diiodofluorescein, not less than
60 percent'and not more than 95 percent.

Lead (as Pb), not more than 20 parts
per million.

Arsenic (as As}, not more than 3 parts
per million.

Mercury (as Hg), not more than 1 part
per million.

Total color, not les than 92 percent.

{c) Uses and restrictions. D&C Orange
No. 10 may be safely used for colonng
externally @pplied drugs in amounts
consistent with good manufacturing
practice.

(d) Labeling requirements. The label
of the color additive and any mixtures
prepared therefrom intended solely orin
part for coloring purposes shall conform
to the requirements of § 70.25 of this

-chapter. .

(e} Certification, All batches of D&C
Orange No. 10 shall be certified in,

accordance with regulations in Part 80
of this chapter.

b. By adding new § 74.1261 to Subpart
B, to read as follows:

§74.1261 D&C Orange No. 11.

(a) Identity. (1) The color additive
D&C Orange No. 11 is a mixture
consisling principally of the disodium
salts of 4',5"-diiodofluorescein, 2',4',5"-
triiodofluorescein and 2'4',5".7"~
tetrarodofluarescein.

(2) Color additive mixtures for drug
use made with D&C Orange No. 1¥ may
contam only those diluents listed in this
subpart as safe and suitable foruse in
color additive mixtures for colonng
externally applied drugs.

(b) Specifications. The calor additive
D&C Orange No. 11 shall conform to the.
following specifications and shall be
free from 1mpurities other than those
named to the extent that such impurities
may be avoided by good manufacturing
practice:

Sum of volatile matter (at 135° C) and
halides and sulfates (calculated as
sodium salts), not more than 8 percent.

Water-insoluble matter, not more than
0.5 percent.

Phthalic acid, not more than 0.5
percent,

. 2-[3',5-Dilodo-2’,4"-dihydroxybenzoyl]
benzoic acd, sodium salt, not more than
0.5 percent.

Fluorescein, disodium salt, not more
than 1 percent.

"-Jodofluorescein, disodium salt, not
more than 3 percent.

2'4"-Diiodofluorescemn and 2’,5'-
diiodofluorescein, not more than 2
percent.

2'4',5-Trilodofluorescein, not more
{han 35 percent.

2'4',5,7*-Tetraiodofluorescein,
disodium salt, not more than 10 percent.

4',5"-Diiodofluorescein, disodium salt,
not less than 60 percent and not more
than 95 percent.

Lead (as Pb), not more than 20 parts
per million.

Arsenic (as As), not more than 3 parts
per million.

Mercury (as Hg), not more than 1 part
million.

.Total color, not less than 92 percent.

(c) Uses and restrictions. D&C Orange
No. 11 may be safely used for coloring
externally applied drugs m amounts
consistent with good manufacturing
practice. ~

(d) Labeling requirements. The label
of the color additive and any mixtures
prepared therefrom intended solely orin
part for colorng purpeses shall conform
to the requirements of § 70.25 of this
chapter., —



18954

Federal Register / Vol. 46, No. 59 / Friday, March 27, 1981 / Rules and Regulations

(e) Certification. All batches of D&C
Orange No. 11 shall be certified n.
accordance with regulations in Part 80
of this chapter.

¢, By adding new § 74.2260 to Subpart
C. to read as follow:

§74.2260 D&C Orange No. 10.

(a) Identity and specifications. The
color additive D&C Orange No. 10 shall
conform in 1dentity and specifications to
tll;e requirements of § 74.1260(a)(1) and
(b). ¥
(b) Uses and restrictions. D&C Orange
No. 10 may be safely used for coloring
externally applied cosmetics 1n amounts
consistent with good manufacturing
practice,

(¢} Labeling requirements. The label
of the color additive shall conform to the
requirements of § 70.25 of this chapter.

(d) Certification. All batches of D&C
Orange No. 11 shall be certified m
accordance with regulations in Part 80
of this chapter.

d. By adding new § 74.2261 to Subpart
C, to read as follows:

§74.2261 D&C Orange No. 11.

(a) Identity-and specifications. The
color additive D&C Orange No. 11 shall
conform 1n identity and specifications to
the requirements of § 74.1261(a)(1) and

).

(b) Uses and restrictions. D&C Orange
No. 11 may be safely used for coloring
externally applied cosmeties m amounts
consistent with good manufacturing
practice.

(c) Labeling requirements. The label
of the color additive shall conform to the
requirements of § 70.25 of this chapter.

(d) Certification. All batches of D&C
Orange No. 11 shall be certified 1n
accordance with regulations in Part 80
of tlus chapter.

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

2. Part 81 18 amended:

§81.1 [Amended]

a. In paragraph (b) of § 81.1
Provisional lists of color additives by
removing the entries for “D&C Orange
No. 10" and D&C Orange No. 11.”

b. In § 81.10 by adding new paragraph
(m), to read as follows:

t

§81.10 Termination of provisional listing
of color additives.
* * ® * *

{m) D&C Orange Nos. 10 and 11. In the
absense of a petition to list D&C Orange
No. 10 and D&C Orange No. 11 for use
ingested drugs and cosmetics, there no

longer exists a basis for provisional
listing for such uses. Therefore, FDA 1s
terminating the provisional listing of
D&C Orange No. 10 and D&C Orange
No. 11 for use 1n 1ingested drugs and
cosmetics, effective April 28, 1981.

c. In § 81.30 by adding new paragraph
(n), to read as follows:

§ 81.30 Cancellation of certificates.

® * * L] *

(n)(1) Certificates 1ssued for D&C
Orange No. 10, D&C Orange No. 11, their
lakes, and all mixtures containing these
color additives are cancelled and have
no effect as pertans to their use m
mgested drugs and cosmetics after April
28, 1981 and use of these color additives
n the manufacture of ingested drugs or
cosmetics after this date will result in
adulteration.

(2) The agency finds,-on the basis of
the scientific evidence before it, that no
action has to be taken to remove from
the market drugs and cosmetics to
which the color additives were added on
or before April 28, 1981.

PART 82—LISTING OF CERTIFIED
PROVISIONALLY LISTED COLORS
AND SPECIFICATIONS

3. Part B2 15 amended:
a. By revising § 82.1260, to read as
follows:

§82.1260 D&C Orange No. 10.

The color additive D&C Orange No. 10
shall conform 1 1dentity and
specifications to the requirements to
§ 74.1260{a)(1) and (b) of this chapter.
D&C Orange No. 10 1s restricted to use
1 externally applied drugs and
cosmetics.

b. By revising § 82.1261, to read as
follows:

i

§62.1261 D&C Orange No. 11.

The color additive D&C Orange No. 11
shall conform 1n 1dentity and
specifications to the requrements of
§ 74.1261({a){1) and (b) of thus chapter.
D&C Orange No. 11 1s restricted to use
m externally applied drugs and
cosmetics.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before April 27, 1981
file with the Dockets Management
Branch (HFA-305), Food and Drug
Admimistration, Rm, 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written-
objections thereto. Objections shall
show wherein the person filing will be
adversely affected by the regulation,
specify with particularity the provisions
of the regulation deemed objectionable,
and state the grounds for the objections.
Objections shall be filed 1n accordance

with the requirements of 21 CFR 71.30, If
a hearing is requested, the objections
shall state the 1ssues for the hearing,
shall be supported by grounds factually
and legally sufficient to justify the relief
sought, and shall include a detailed
description and analystis of the factual
mformation intended to be presented in
support of the objections in the event
that a hearing is held, Four copies of all
documents shall be filed and shall be
identified with the docket number found
1n brackets in the heading of this
regulation. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m, and 4 p.m., Monday
through Fnday.

Effective date. This regulation ghall
become effective April 28, 1981, oxcept
as to any provisions that may be stayed
by the filing of proper objections, All
affected products initially introduced ot
initially delivered for introduction {nto
interstate commerce on or after April 28,
1962 shall fully comply with this
regulation. Notice of the fillng of
objections or lack thereof will be
announced by publication in the Federal
Register.

(Sec. 706(b), (c), and (d), 74 Stat, 390403 (21
U.S.C. 376(b), (c), and (d)); sec. 203, Pub. L.
86-618, 74 Stat. 404-407 (21 U.S.C. 3706, notv))

Dated: March 24, 1981,
Joseph P. Hile, ‘
Associate Commussioner for Regulatory
Affairs.
[FR Doc. 81-8351 Filed 3-24-81; 3:55 pm}
BILLING CODE 4110-03-M

21 CFR Part 81
[Docket No. 76N-~0366]

Provisionat List of Certain Color
Additives; Extension of Closing Dates

AGENCY: Food and Drug Administration.
Action: Final rule.

sumMARY: In response to three citizen
petitions, the Food and Drug
Admunstration (FDA) n this document
1s extending the closing dates for the uso
of 23 prowvisionally listed color additives
beyond January 31, 1981. The extension
1s conditioned upon the timely
completion of ongoing scientific
nvestigations and the submission of
data to FDA on a prescribed schedule.

EFFECTIVE DATE: March 27, 1981,

FOR FURTHER INFORMATION CONTACT: *
Marvin D. Mack, Bureau of Foods (HFF~
334), Food and Drug Administration, 200

C St. SW., Washington, DC 20204, 202~
472-5740.
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SUPPLEMENTARY INFORMATION: Under -
Title II of the Color Additive
Amendments of 1960, Pub. L. 86-618, sec.
203(a){2), 74 Stat. 405 (21 U.S.C. 376,
note)-and under authority delegated to
the Commussioner of Food and Drugs (21
CFR 5.1), FDA 1s authonzed to extend a
closing date for the provisional listing of
a color additive on its own mitiative or
upon the application of an interested
person. Section 203(d)(1} of Title II of the
Color Additive Amendments reguires
the 1ssuance of regulations or amended
regulations establishing, insofar as
practicable, a current listing of color
additives and the particular uses
considered to be provisionally listed.

In the Federal Register of February 4,
1977 {42 FR 6392}, FDA extended the
closing dates for 52 provisionally listed
color additives based upon the agency's
conclusion that the postponement was
consistent with the objective of carrying
to completion, 11 good faith, and as scon
as reasonably practicable, the scientific
mvestigations necessary for making a
determinations as to listing these color
additives under section 706 of the
Federal Food, Drug, and Cosmetic Act
{21 U.S.C. 376) {the act). This action was
part of the agency's publicly stated
commitment, published 1n the Federal
Register of January 5, 1976 (41 FR 754),
to make final determination about the

' permanent listing of the provisionally

listed colors and ‘to take steps to resolve”

the status of each of the provisionally
listed color additives. Since February 4,
1977, final action has been taken on 24
provisionally listed color additives.

In April 1980, FDA received three 3
citizen petitions from the Cosmetic,
Toiletry, and Fragrance Association, Inc.
(CTFA), 1133 15th St. NW., Washington,
DC 20005, the Pharmaceutical
Manufacturers Association, Inc. (PMA),
1155 15th St. NW., Washington, DC
20004, and the Certified Color
Manufacturers Association, Inc.
{CCMA), 900 17th St. NW., Washington,
DC 20006, requesting the Commissioner
to amend §§ 81.1 and 81.27 (21 CFR 81.1
and 81.27) to postpone the closing dates
for the provisional listing of 23 color
additives for which they have submitted-
color additive petitions requesting
permanent listing. These petitions
requested postponements 1n order that
ongoing chromgc feeding studies can be
completed on each additive.

The February 4, 1977 Federal Register
announcement required the mitiation of
these chromic feeding studies for the 23
color additives because earlier chromc
studies m the 1950’s and 1960's on those
colors were not considered adequate to
conclusively determine therr safety
when judged by contemporary scientific

standards (see 42 FR 6992; February 4,
1977). However, due to unavotdable and
unforeseen delays occurring in the
conduct of these chronic feeding studies,
the petitioners sought the instant
postponements. .

In response to the CTFA, PMA, and
CCMA citizen petitions, the agency in
the Federal Register of November 14,
1980 {45 FR 75226) proposed to postpone
the closing dates forthe 23 provisionally
listed color additives under test beyond
January 31, 1981, the closing date
established 1n the regulation published
on February 4, 1977. In the preamble of
the November 14, 1980 proposal, the
agency set forth its views on why, under
the peculiar circumstances surrounding
the ongoing chromc feeding studies,
such postponements were reasonable,
necessary, and consistent with its
statutory mandate of carrying to
completion as soon as reasonably
practicable the safety determunations for
the additives at 1ssué. The specific bases
for the postponements set forth in that
notice will not be repeated herein,
except to the extent necessary to
respond to the three comments
submitted 1n response to it.

“ Although the agency had decided to
postpone the closing date for these |,
colors before it expired, FDA did not
publish and make effective the final rule
before President Reagan signed his
Executive Memorandum of January 29,
1981, which directed agencies to
postpone for 60 days all pending
regulations, with certain exemptions
mapplicable to postponements of
closing dates for provisionally listed
colors, Therefore, the provisional listing
of these colors lapsed. However,
because the agency fully intended to
extend the provisional list at the first
opportunity, on February 2, 1981, the
agency notified the three trade
associations that had petitioned the
agency for an extension of the
provisional listing of the 23 color
additives that it intended to extend the
list, and that it would not take any
regulatory action agawnst the
provisionally listed color additives
during the period the list was technically
not n effect. The Office of Management
-and Budget has now granted FDA an
exemption to publish these regulations,
even though the 60-day period has not
expired.

FDA believes that it 15 appropriate
and consistent with Congress’s intent in
enacting the Golor Additive
Amendments of 1960 to extend the
provisional listing of these color
additives at this time. Section 203(8)(1)
of Title I of Pub. L-86-618 states:

“

The purpose of this section is to make
possible, on an intenm basis for a reasonable
period through provisional listings, the use of
commercially established color additives to
the extent consistent with the public health, - _
pending the completion of the scientific
investigations needed as a basis for making
determinations as to listing of such additives
under the basic Act [the Federal Food, Drug,
and Cosmetic Act] as amended by this Act.

As explained below, FDA has given
individual consideration to each color
additive and has found-no public health
reason that requres the immediate
cessation of use of any of the colors. The
scientific investigations that will provide
the basis for a final determination on the
safety of these color additives have not
been unreasonably prolonged.
Therefore, the fact that the agency was
prevented from extending the closing
date for the provisional list 1n a timely
manner because that closing date,
established over 3 years ago, happened
to coincide with a Presidential directive
not to issue new regulations, provides
no basis for not continuing to make
these color additives available. FDA has
determined that these colors should
reman provisionally listed until the
agency has had an opportunity to make
an appropnate determunation about
their listing under section 706 of the act
(21 U.S.C. 376).

The November 14, 1980 proposal
generated the submission of two
supportive comments from trade
associations and one comment from a
citizens group which challenges FDA's
legal authority to postpone the closing
date of the provisional list for the 23
color additives. These comments and
FDA'’s responses are summarized below.

1. One comment from a trade
association agreed with FDA’s account
in the November 14, 1980, preamble to
the proposed postponements concerning
the petitioners' good faith effofts to
comply with the original timetable for-
completing the ongoing chronic
toxacological studies on the 23 color
additives. The association also agreed
with each conclusion 1 the preamble
concerning the justification for the
postponements and that the
postponement of deadlines 1s consistent
with the protection of the public health.
This comment further endorsed the
proposed staggered extension schedule
because it would allow both the agency
and the testing laboratories flexibility in
allocating their available resources more
efficiently to prepare and review the
final study reports. In conclusion, the
association agreed that the requested
postponements are consistent with
FDA's “statutory ‘objective of carrying
to completion n good faith, as soon as
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reasonably practicable, the scientific -
mnvestigations necessary for making a
determination as to listing' the 23 color
additives. 21 U.S.C. 376, note.” The other
trade association reiterated the
conclusion made by the first association
that the proposed postponements were
consistent with FDA’s statutory
responsibilities under the transitional
provisions of the Color Additive
Amendments of 1960,

2. The comment from the citizen’s
group, while alleging that the agency
does not possess the authority to make
the proposed postponements, did not
make a per se challenge to FDA’s
statutory authority to extend the color
additive provisional list. Rather, this
comment implied that there exasts no
rational nexus between the facts found
to be underlying the proposed
postponements and the choices made by
FDA. The comment asserted that FDA
had failed to show that any.
“extraordinary circumstances” exst for
granting the proposed extensjons. Thus,
the comment suggested that FDA would
be acting in an arbitrary and capricious
manner if it promulgated the proposed
postponements, In addition, the
comment attempted to bolster its
primary legal argument by citing a
“Stipulation” between FDA and the
Health Research Group (HRG}, which
was entered into after a district court
found that FDA had the authority to
postpone the provisional list to allow for
the performance of “new” ammal
feeding studies. See Health Research
Group v. Califano, Civ. No. 77-293
{D.D.C. 1977). In that stipulation the
agency agreed that any further
postponement of the closing dates
would be made on consideration of each
color additive individually. The
comment concluded that the proposed
postponements are “generic” and based
upon “general considerations”, Thus, the
comment contended that the proposed
postponements violate the stipulation,
For the reasons set forth below the
agency rejects this entire comment.

FDA possesses broad discretion in
granting postponements of the
provisional listing for color additives.
An examination of the legislative
history, the statute, and the case law
supports th1s conclusion.

In vesting FDA with the authority to
administer the transitional provisions of
the Color Additive Amendments,
Congress did not impose a rnigid formula
on the manner 1n which the agency must
apply its expertise to the development
and evaluation of safety data on
provisionally listed color additives. The
House of Representatives’ report on the
transitional provisions does not express

any ntent to constnct the agency's
discretionary authority fo postpone the
provisional list for color additives. It
clearly indicated that provisional
listings are to be used “pending the
development of the scientific data
required for a definitive determmation
as to the listing of those colors under the
permanent provisions of the bill.” H.R.
Rep. No. 1761, 86th Cong., 2d Sess. 10
(1960). Here, the completion of the
ongoing chronic-feeding studies are
necessary, so that definitive safety
determinations can be made based upon
the most current and accurate scientific
data.

The statute itself also provides for the
exercise of judgmental and
discretionary functions:

The [Commussioner] may by regulation
* * * from time to time postpone the ongmal
closing date with respect to a provisional
listing * * * for such period or periods as he
finds necessary to carry out the purpose of
this section, if in the [Commissioner's]
judgment such action1s consistent with the
objective of carrying to completion m good
faith, as soon as reasonably practicable, the
scientific investigations necessary for making
a determination as to listing such additive

* % *

Section 203(a)(2) of Color Additive
Amendments of 1960,

The case law confirms the broad
discretionary powers vested m FDA
making judgments on whether to
postpone a color additive provisional
listing. In Health Research Group v.
Califano, supra, the court found that the
agency possessed the authority to
extend the prowisional list not only in
cases where the studies are ongoing, as
here, but also possesses the authority to
extend such listing when new studies
are required:

It 1s clear, then, that the Color Additive
Amendments of 1960 do not limit the
Commussioner’s authority to extend
provisional listings only in cases where it1s
necessary to complete ongoing tests. Rather,
the Commussioner has discretion to postpone
the closing dates of provisional listings so
long as the postponements are consistent
with his statutory mandate to protect the
public health,

Id. at 4. See also Certified Color
Manufacturers Ass’n v. Mathews, 543 F.
2d 284, 294 (D.C. Cir. 1976).

Thus, it 1s clear from the legislative
history, the statute, and the case law

+ that if reasonable grounds exist, the
extension of the provisional list for the
purpose of completing the ongoing
chronic feeding studies for the 23 color
additives 1s, as a matter of law, proper.

However, the comment further
contended that the proposed
postponements violate FDA’s own
announced standards for evaluating all

further requests for provisional list
extensions; namely, the existence of
“unavoidable, unforeseen, and
extraordinary circumstances.” {See 42
FR 6998; Feb. 4, 1977), Therefore, the
comment 1mplied that no reasonable
grounds exust for the proposed
postponements.* The agency disagrees.

The November 14, 1980 proposal
1dentified several unanticipated and
unavoidable delays surrounding the
conduct of the current chronic feeding
studies, which lead the agency to
conclude, 1n its considered judgment,
that “extraordinary circumstances”
exist and warrant extension of the
closing date for the 23 color additives.
Those unforeseen and unavoidable
circumstances are as follows:

1. FDA needed additional time to
approve the protocols and dosage levels,
2. FDA changed the high-dose levels

after the studies were initiated,
necessitating the addition of another
dose level to some studies,

3. There were laboratory delays in
preparing the test protocols and final
reports.

4. There were shortages of some color
additives midway through the testing
program,

Because of the novel protocols
mnvolved 1n these studies, one source of
unexpected delay was the Jack of
historical data to assist the petitioners
and FDA toxicologists in accurately
predetermuining the dose levels that
should be fed to the test ammals,
mcluding in utero exposure. The
stringent timetable forced the petitioners
to begin the chronic feeding studies
before FDA had approved the dose
levels to be fed. FDA later disagreed
with the choice of dose levels involving
13 of the color additives. The petitioners
and FDA agreed at that time that an
additional higher dose level with a
concurrent control group would be
mitiated for each of the color additives
mvolved as soon as possible. In each
case, however, the data on the first threo
dose levels were to be submitted to FDA
by August 4, 1980. FDA would then
evaluate the data on the three dose
levels submitted to determine whether
provisional listing should continue until
the final report containing the data on
the fourth and highest dose was
submitted.

1The comment does not contravene by tho
submission of dataor other evidence any of the
factual circumstances set forth in the Novembor 14,
1980, proposal, Rather, it only makes broad
conclusory suggestions that such circumstances
may.not exist. Thus, the factual findings which, in
the agency’s opinion, constitute “unavoldable,
unforeseen, and extraordinary circumsfances,*
stand uncontroverted,
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Unavoidable delays were also caused  petitions as quickly as possible,

by the shortage of adequate anumal
testing laboratories and, especially,
trained pathplogists 1n this country and
abroad at a time when Congress and
many Federal agencies are requiring
more and more arumal safety testing.
This shortage has caused large work
backlogs 1n these laboratores. In
addition, the implementation of FDA's
Good Laboratory Practice regulations 1n
Part 58 {21 CFR Part 58) has increased
this backlog by decreasing the number
of acceptable testing facilities. These
unavoidable occurrences lead the
agency to conclude that“'extraordinary
circumstances” exist, and that the
postponement of the provisional list 1s
reasonable.

It must be pointed out that it was not
known by FDA at the beginning of these
safety studies that these circumstances
would occur and necessitate postponing
the closmg dates. Once these delays
occurred they first had to be overcome,
so that FDA would be able to make the

~ safety determinations based upon the
best available data. Thus, this action 1s
consistent with the overriding objective
.of Congress 1n enacting the transitional
provisions of Color Additive
Amendments.

The final aspect of this comment
concerned the FDA/HRG stipulation,
which states that FDA must grant
further extenstons of the provisional list
only on an mdividual basis.
Consideration of each individual color
-additive by FDA has occurred here. The
closing dates, as listed i the November
14, 1980 proposal were mdividually
evaluafed before proposing these

however, and if the agency 1s able to
take final action on a petition before its
closing date, FDA will exercise its
authority under section 223(a)(2) of Title
II of Pub. L. 86-618 and ternunate the
extension of the closing date at that
time.

The staggered final report dates
would also allow the four amimal testing
laboratones sufficient {ime, considering
their available resources, to evaluate

- and prepare final reports. The agency
will be required to review the
histopathological slides from these
studies, 1n addition to the related study
reports, 1n order-to make its safety
determinations. After review of these
data, FDA mustssue final decisions as
to whether these color additives will be
listed under section 706 of the act.

In addition to the foregoing, and as
also agreed to 1n the FDA/HRG
stipulation, FDA continues to advise
HRG when copies of petitioners'
progress reports on individual color
additive studies are submitted to the
agency, when FDA evaluates and makes
reports on each of the progress reports,
and when applications for extension of
the January 31, 1981, closing date for any
of the provisionally listed color
additives are received.

Progress reports on color additives,
FDA's evaluation of those reports, and
applications for extensions of the
closing date are also placed on file with
FDA's Dackets Management Branch for
public review. The agency has received
no objections or comments stating that
the evaluations on the progress reports
mndicate that a public health problem

varying dates, 1ncluding consideration of  exists. Indeed, the agency concludes

the oniginal starting date for the study,
the need to add additional dosage
groups to the study, the difficulties that
have occurred 1 the conduct of specific
studies, and the unavailability of
pathologists. FDA has also concluded
that varying the closing dates 1s
necessary because of the current status
of each chromc feeding study, and
because a staggered system is better
suited to the needs-of the testing
laboratones.

The agency has established a closing
date for each color additiye thati1s1
year after the date of the final report 1s
due from the petitioner. The agency has
established this 1~year penod to ensure
that there 1s sufficient time for it to
complete its evaluation of the data and
for it to take final action on the petition.
The agency will endeavor to act on

that its review of progress reports on
each color under test demonstrates that
there continues to be no public health or
safety concerris with any of the 23 color

statutory mandate to protect the public
health.

Hawving evaluated the comments, the
agency concludes that the extension of
the closing dates for provisionally listed
color-additives in §§ 81.1 and 81.27 (21
CFR 81.1 and 81.27) 1s reasonable and in
the public interest.

The agency noles that this document
does not extend the provisional listing
for D&C Orange No. 10, D&C Orange No.
11, D&C Green No. 6, and caramel.
Elsewhere 1n this 1ssue of the Federal
Register, the provisional listings for

. these color additives are bemng
extended. With respect to the color
additive carame), this document deletes
the requirement for a lifetime mouse -
skin-painting study to make that listing
consistent with the decision on caramel
contained elsewhere in this edition of
the Federal Register. In addition, this
document adds the restriction of
“External use only” for D&C Green No. 8
in accordance with the agency’s
deciston found elsewhere in this 1ssue of
the Federal Register.

Therefore, under the transitional
provistons of the-Color Additive
Amendments of 1960 (Title I, Pub. L. 86-
618, 74 Stat. 404407 (21 U.S.C. 376,
note)) and under authority delegated to
the Commussioner of Food and Drugs (21
CFR 5.1), Part 81 of Subchapter A of
Title 21 of the Code of Federal
Regulations 15 amended as follows: -

PART 81-—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

1. In § 81.1 the tables in paragraphs
(a), (b), and (c) are revised to read as
follows:

§81.1 Provisional lists of color additives.

additives. Thus, extension of the . * * * *
provisional list 1s consistent with FDA's (@**"*
Closing cato
Restrctions
Food use Drug and coemetc use
FD&C Bive No. 1 (soe.  Oct. 30, 18821 Oct. 30, 1682 z
74.101 of this chapler).
FDARC Blug No. 2 (scc.  Oct. 30, 1882 do, Food and ingested
741102 of this . drugs.
chaptes).
FDAC Green No, 3 [see.  Nov. 16, 1882, Hov. 16, 1892
82.203 of this chapter). -
FDAC Red No. 3 (scc. Ot 2, 19831 Oct. 2, 1533,
« 74303 of this chapter).
FD&C Yellow No. 5 (see.  Oct. 7, 16831 Oct 7, 1683,
74.705 of this chaplen).
FD&C Yclow No. 6 (scc.  Feb. 23, 1884.. Feb. 28, 1584
82.706 of this chapter).
Lakes (FDSC) {see. -

82.51 of thrs chapten),

'Lakes only
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Llosing date Restrictions

(b)* * *

Closing date Restnctions

D&C Green No. 5 (sec.
74.1205 ofthis
chaptes).

D&C Green No. 6 (sec.
74,1206 () and (b) of
this chapter).

DA&G Orange N&.'5
{sec. B2.1255 of this
chapter).

D&C Orange'No. 10
(sec. 82:1260 .of this
chapten.

D&C Orange No. 11
(sec. 82.1261 of this
chapter).

D&C Oranga No. 17
(sec. B2.1287-0f this
chapter).

DA&C Red No. 6 (sec.

521308 of this
chapter). -

D&C Red No. 7 (sec.
82.1307 of this
chapter).

DA&C Red No.-8 (ssc.
82.1308 of this
chapter).

D&C Red No. 9 (sec.
82.13089 of this
chapter).

DAC Red No. 19 (sec.
82.1319 of this
chapter).

DEC Red No. 21 (sec.
82.1321 of this
chapter).

DS&C Red No.:22 {sec,
82,1322 of this
chaptern).

DA&C Red No. 27 {sec.
82.1327 of this
chapter).

DA&C Red No. 28 (sec.
821328 of this
chapter).

D&C Red No. 30 (sec.
82.1330 of this
chapter).

D&C Red No. 33 {sec.
82.1333 of this
chapter).

D&C Red No. 36 {sec.
82.1336 of this
chapter).

D&C Red No. 37 (sec.
82 1337 of this
chapter).

D3C Yellow No. 10
(sce. 82.1710 of this
chapter).

Lakes (D&C) (Sec.
82.2051 of this
chapter).

"May 30,1982

External use *
only.

Sec.BY2S.

Jan, 31, 1981
Oct 30, 1982 ,
Jan, 31, 1981
.

Mar. 31, 1983
Dec. 31, 1982
weeidO

Seopt. 30,1983  Sec. B1.25.
]

Feb. 28, 1083 Sec. 81.25.
*Nov. 30, 1982

wemetO

Oct, 30, 1982

May ‘30, 1882
Mar. 31, 1983 ‘Sec. B125.
‘Sept.:30, 1984
Feb. 28, 1983

Apr. 30, 1983 Do

(c)** *

Restne-

Cones tions

date

Lake (ext. D&C) (sec. 82.105(1) of
this chapter)

2.In § 81.27 by revising the
introductory text of paragraph (d),
paragraph (d)(3), the introductory text of
paragraph (e),-and paragraph (e)(2), to
read as follows:

§81.27 Conditions of provisional listing.

* * * -* *

_{d) The closing dates and dates for
final reports for the following 23 color
additives are postponed in accordance
with the following list while chromic
toxicity feeding studies are conducted
and evaluated and subject to
compliance with the reguirements of this
paragraph:

Final report due Closmg date

[}
FD&C Biue No. 1...... Oct. 30, 1981.......... -~ ‘Oct. 30, 1982,
FD&C Blue No. 2..... Oct, 30, 1981........... Oct. 30, 1982
FD&C Green No. 3... Nov. 16, 1981.... Nov. 16, 1982,

D&C Green No. 5..... May 30, 1981........... May 30, 1982,

D&C Orange No. 5... Oct. 30, 1981... ......... Oct 30, 1982,
D&C Crange No. Mar. 31, 1882............ .Mar. 31, 1983,
17.

FD&C Red No. 3....... Oct. 2, 1982w, 'Oct. 2, 1983,
D&C Red No. 8......... Dec. 31, 1981............ Dec. 31, 1982,
D&C Red No. 7........ .DeC. 31, 1881........... Dec. 31, 1882,
DSC Red No. 8......... ‘Sept. 30, 1982........... Sept. 30, 1983,
D&C Red No. 9.....—, ‘Sept. 30, 1982........ Sept. 30, 1883,
D&C Red No. 19....... ‘Feb. 28, 1982......... Feb. 28, 1983,
D&C Red No. 21...... Nov. 30, 1981.......... .. Nov. 30, 1982.
D&C Red No. 22....... Nov. 30, 1981........ Nov. 30, 1982,
D&C Red No. 27....... Oct. 30, 1981 Oct. 30, 1982
D&C Red No. 28....... Oct 30, 1981, Oct. 30, 1882,
D&C Red No. 30....... May 30, 1981............ May 30, 1982,
D&C Red No. 33....... -Mar. 31; 1982........... Mar. 31, 1983,
D&C Reqd No. 36...... Sept. 30, 1883........ Sepl 30, 1984,
D&C Red No..37....... Feb. 28, 1982......... Feb. 28, 1983,
FD&C Yellow No. 5.. Oct. 7, 1982............... Oct. 7, 1983.
FDEC Yellow No. 6.. .Feb. 28, 1983............ Feb. 28, 1984.

D&C Yellow No. 10.. Apr. 30, 1982 ‘Apr. 30, 1983.

* * * -* *

(3) An initial progress report of the
studies on ‘the color additives shall be
submitted to the Division of Food and .
Color Additives by December 31, 1977.
Further progress reports shall be

submitted at 6-month intervals -
thereafter.
* * * * *

(e} The closing date for FD&C Red No.
3 and D&C Red No. 33 are postponed
until October 2, 1983 and March 31, 1983,
respectively, while multigeneration
reproduction studies are conducted and
evaluated, and subject to compliance
with the requirements of this paragraph.
* * * * *

(2) An 1nitial progress report of the
studies on the color-additives shall be
submitted by July 1, 1978 and at 6-month
intervals thereafter. A full report of the
studies conducted on the color additives
shall be submitted to the Division of
Food and Color Additives i accordance
with the scheduled datesn paragraph
(d) of this section.

* * * * *

Effective date. This regulation
becomes effective March 27, 1981.

(Title II'of Pub. L. 86-618, sec. 203(c), [d), 74
Stat. 405 (21 U.S.C. 376 note))

w“

Dated: March 24, 1981,
Joseph P. Hile,

Associate Commussioner forRegulatory
Affaurs,

|FR Doc. 819347 Filed 3-24-81: 3:59 pm]
BILLING CODE 4110-03-M

21CFR Part 81

[Docket No. 76N-0366]

Extension of Closing Dates for
Provisional Listings; D&C Orange No.
10, D&C Orange No. 11, D&C Green No.
6, and Caramel

AGENCY: Food and Drug Admnistration.
AcTIoN: Final rule.

suMMARY! The Food and Drug -
Administration (FDA) is extending for
90 days from the date of publication of
this document the closing dates for the
provisional listings of D&C Orange No.
10 and D&C Orange No. 11 for use as
color additives mn externally applied
drugs and cosmetics. This-order will
permit the continued use of these color
additives until the new closing dates.
The new closing date for D&C Orange
No. 10 and D&C Orange No. 11 is being
established to provide time for
completing final action on the petitions
for the listing of these color additives for
use 1n externally applied drugs and
cosmetics. The agency 18 also extending
for 120 days from the date of publication
of this document the closing dates for
the provisional listings of D&C Green
No. 6 and caramel. The bnef extension
for D&C Green No. 6 will provide time
for FDA to issue a final decision either
to approve or to deny the petition for
permanent listing of this color additive.
The 120-day extension of the closing
date for caramel will provide the agency
with a brief period that is necessary to
complete final action on the petition for
caramel as a color additive for general
use 1 cosmetics,

DATES: Effective March 27, 1981, the
new closing date for D&C Orange No. 10
and D&C Orange No. 11 will be June 25,
1981, the new closing date for D&C
Green No. 8 and caramel will be July 27,
1981.

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Bureau of Foods
(HFF-334), Food and Drug
Admnstration, 200 C St. SW.,,
Washington, DC 20204, 202-472~5690.

SUPPLEMENTARY INFORMATION: These
regulations extend the provisional
listings of D&C Orange No. 10, D&C
Orange No. 11, D&C Greén No. 6, and
caramel. The closing date for the
provisional listing of these color
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additives was January 31, 1981. That
date was established by regulations
published in the Federal Register of

February 4, 1977 (42 FR 6992).

Although the agency had decided to
postpone the closing date for these
colors before it expired, FDA did not
publish and make effective this final
rule before President Reagan signed ns
Executive Memorandum of January 29,
1981, which directed agencies to
postpone for 60 days all pending
regulations, with certain exemptions
mapplicable to postponements of
closing dates for provisionally listed
colors. Therefore, the provisional listing
of these colors lapsed. However,
because the agency fully intended to
extend the provisional list at the first
opportunity, on February 2, 1981, the
agency notified the three trade
associations that had petitioned the
agency for an extension of the
provisional listing of 23 color additives
that it intended to extend the list;and
that it would not take any regulatory
action agamnst the provisionally listed
color additives during the period the list
was techmcally not m effect. The Office
of Management and Budget has now
granted FDA an exemption to publish
these regulations, even though the 60-
day period hasnot expired.

FDA believes that itis appropnate
and consistent with Congress’ mtent in
enacting the Color Additive
Amendments of 1960 to extend the
prowvisional listing of D&C Orange No.
10, D&C Orange No. 11, D&C Green No.
6, and caramel at this time. Section

203(a)(1) of Title T of Pub. L. 88-618 '

states: - -

The purpose of this section 1s {o make
possible, on an interim basis for a reasonable
penod through provisional listings, the use of*
commercially established color additives to
the extent consistent with the public health,
pending the completion of the scientific
nvestigations needed as a basis for making
determinations as to listing of such additives
under the basic Act [the Federal Food, Drug,
and Cosmetic Act] as amended by this Act.

FDA has given individual
consideration to each of these color
additives and has found no public health
reason that requires the immediate
cessation of use of any of the colors. The
agency s prepared to take final action
on each of these color additives within a
shortperiod of time. Therefore, the fact
that the agency was prevented from
extending the closing date for the
prowvisional list 1n a timely manner
because that closing date, established
over.three years ago, happened to
comcide with a Presidential directive'
not to 1ssue new regulations, provides
no basis for not continuing to make
these color additives available, FDA has

determined that these colors should
-remain provisionally listed until the
agency has made an appropnate
determunation about their listing under
section 706 of the Act (21 U.S.C. 378).
The regulations set forth below will
establish a new closing date for the
provisional listings of D&C Orange No.
10 and D&C Orange No. 11 of June 25,
1981, and will extend the closing date
for the provistonal listings of D&C Green
No. 8 and caramel to July 27,1981, *
The extension of the closing dates for

.D&C Orange No. 10 and D&C Orange

No. 11 to June 25, 1961 will provide a
‘brief period within which the agency
can complete the procedural
requrements in taking final action
concerning the petition for the
permanent listings of these color
additives for use 1n externally applied
drugs and cosmetics. This extensions
also necessary to accommodate the 30-
day objection period and the evaluation
of any objections that may be received
1n response to a final regulation.

The January 31, 1981 closing date for
D&C Green No. 8 was conditioned upon
the petitioner, the Cosmetic, Toiletry,
and Fragrance Asscciation, Inc. (CTFA),
1133 15th St., NW., Washington, DC
20005, undertalang and successfully
completing chromc feeding studies.
These studies were requred to support
all uses of D&C Green No. 6 involving
ingestion of the color.

In a letter dated August 21, 1978, the
getitioner advised FDA that, for

usiness reasons only, CTFA would not
initiate the chromc feeding studies
requred under 21 CFR 81.27(d) for

ermanent listing of D&C Green No. 6

or uses subject to ingestion and
requested the agency to discontinue
consideration of such uses. In the
absence of appropriate data from
chromc feeding studies, the agency
mtended to permit the provisional listing
of D&C Green No. 6 for all uses
mvolving ingestion of the color to expire
on January 31, 1981. By this notice, FDA

hereby removes all ingested uses of D&C -

Green No. 6 from the provisional list.

However, the petition for permanent
listing of this color additive also
mcludes external uses, and FDA has
been unable to complete its review and
evaluation of the data relevant to these
uses. Therefore, FDA has concluded that
a short extension 1s necessary to
complete procedural requrements and
to publish the required Federal Register
documents outlining the final decision
by FDA regarding the petition for D&C .
Green No, 8 for use as.a color additive.
Therefore, the regulation set forth below
will extend the closing date for the
provisional listing of D&C Green No. 6 to
July 27, 1981,

The agency is also postponing the
closing date for the provisional listing of
caramel as a color additive for use in
cosmetics until July 27, 1981. The brief
postponement will provide the agency
with an additional period within which _
to receive comments on the petition and

“ to publish a final order in the Federal

Register regarding its decision on
whether to approve the color additive
petition for it.

The agency concludes that these bnef
extensions of the closing date for the
four color additives are necessary and
that no harm to the public health will
result. -

Because of the need for these
regulations to take effect immediately,
under 5 U.S.C. 553(b)(B), FDA has
concluded that notice and public
procedure on these regulations are
impracticable, and that good cause
exists for issuing this extension as a
final rule. This regulation, to be effective
on March 27, 1981, will permit the
umnterrupted use of the color additives
until further action is taken.

In accordance with 5U.S.C. 553(d)(1)
and (3}, this regulation is being made
effective on March 27, 1981.

Therefore, under the Transitional
Prowvisions of the Color Additive
Amendments of 1860 to the Federal
Food, Drug, and Cosmetic Act (Title I,
Pub. L. 86-818, sec. 203, 74 Stat. 404-407
(21 U.S.C. 376 note)) and under authority
delegated to the Commssioner of Food
and Drugs (21 CFR 5.1}, Part 81 is
amended in § 81.1 Provisional Iists of
color additives, by revising the closimg
date for “D&C Orange No. 10” and *D&C
Orange No.11" in paragraph {b] to read
June 25, 1981, and by revising the closing
date and adding a restriction for *D&C
Green No. 8" in paragraph (b} to read
*“July 27, 1981, External use only” and by
revising the closing date for “Caramel™
in'paragraph (g} to read *“Tuly 27, 1981.7

Effective date. This regulation is
effective March 27, 1981.

(Sec. 203, 74 Stat. 404-407 (21 U.S.C. 378,
note))

Dated: March 24, 1981.

Joseph P. Hile,

Assaciate Comnussioner for Regulotory
Affairs.

{FR Dee. 51-6350 Filed 3-24-81: 353 pm]
BILLING CODE 4110-03-M

21 CFR Parts 510 and 520

Animal Drugs, Feeds, and Related
Products; Phenylbutazone Granules

AGENCY: Food and Drug Admimstration.
ACTION: Final rule.
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summMARY: The Food and Drug
Admimstration (FDA) amends the
anmimal drug regulations to reflect
approval of a new amimal drug
application (NADA) filed by Sterivet °
Laboratories, Inc., providing for use of
phenylbutazone granules for relief of
inflammatory conditions associated
with the musculoskeletel system of
horses, to add Sterivet Laboratories to
the list of sponsors of approved
NADA's, and to present conclusions of
an NAS/NRC evaluation ofthe product.
EFFECTIVE DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Bureau of Vetermary
Medicine (HFV-114), Food and Drug
Admimstration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.
SUPPLEMENTARY INFORMATION: Sterivet
Laboratories, Inc., 20102 Progress Dr.,
Strongsville, OH 44136, filed ait NADA
(113-510) providing for use of a packet
containing 1 gram of phenylbutazone in
granules for treatment of horses for
inflammatory conditions associated
with the musculoskeletal system.

This application.concerns a product
which 18 similar to those which were the
subject of a National Academy of
Sciences/National Research Council
(NAS/NRC]) evaluation published 1n the
Federal Register of August 12, 1970 (35
FR 12790). The product was approved
baged on bio-equivalence to the NAS/
NRC reviewed product. The NAS/NRC
review concerned several
phenylbutazone products marketed by
Jensen-Salsbery Laboratories. The
report concluded and FDA concurred
that these products are probably
effective as a nonhormonal anti-
wflammatory agent for use i horses
and dogs but noted that the labeling
implied certain effects which were not
supported by documentation, that
controlled experiments did not appear to
have been performed in dogs or horses,
that disintegration information 1s
needed, and that directions for use need
revision, In addition, FDA requred the
labeling to include the vetermnary
prescription legend.

In response to the NAS/NRC
evaluation, Jensen-Salsbery
Laboratories submitted supplemental
NADA's which brought their products
into compliance with the conclusions of
the evaluation, The approvals were
codified by publication in the Federal
Register of May 26, 1972 (37 FR 10662),
That publication failed to designate
those conditions of use which reflect-the
conclusions of the NAS/NRC
evaluation. This document amends the
current regulation for use of
phenylbutazone granules for horses to
indicate those portions which comply

with the NAS/NRC review, and that
submussion of applications for similar
products reflecting the same conditions
of use need not mclude certamn data and
mformatijon required by § 514.111 (21
CFR 514.111), but may require
bioequivalency and safety information.

In addition, the sponsor has not
previously been mncluded 1n the
regulations under the list of approved
sponsors (21 CFR510.600(c)). The
regulations are amended to reflect this
approval and to add this sponsor to the
list of sponsors of approved NADA'’s,

In accordance with the freedom of
wnformation provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data.and
information submitted to support N
approval of this application may be seen
m the Dockets Management Branch
{formerly the Hearing Clerk’s office)
(HFA-305), Food and Drug
Admumstration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1)(i) (proposed
December 11, 1979; 44 FR 71742).that this
action is of a type that does not
ndividually or cumulatively have a
significant inpact on the human
environment, Therefore, neither an
environmental assessement nor an
environmental impact statement 1s
required.

“Thus action 18 governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i)}) and under
authority delegated to the Commuissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Vetennary
Medicine {21 CFR 5.83), Parts 510 and

520 are amended as follows: ‘

PART 510—NEW ANIMAL DRUGS

1. In Part 510, § 510.600 1s amended by
adding a new sponsor alphabetically to
paragraph (c)(1) and numerically to
paragraph (c){(2) to read as follows:

§510.600 Names, addresses, and drug
tabeler codes of sponsors of approved
applications.

*

* * * *

(c)i’k*
(1)\***

By
hboulgr
codo

Flrm namo and address

. . . . .

Stenvet  Laboratorios, Inc, 20102 Progress Dr.,
Strongsvitle, OH 44138

. . . . .

047408

(Z)iiﬁ

legne?x Flrm name and dddtess
coda

. . . . .

047408 Sterivet Laboratordes, Inc, 20102 Progress Dr.,
Strongsville, OH 44136.

- . . (3 .

PART 520—0ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

2. In Part 520, § 520.1720b is revised to
read as follows:

§ 520.1720b Phenylbutazone granules,

(a) Specifications. The drug is in
granularform. It is packaged to contain
either 8 grams of phenylbutazone per
package or 1 gram of phenylbutazone
per package,

(b) Sponsor. See 017220 in § 510.600(c)
for 8-gram package, see 047408 for 1-
gram package.

(¢} NAS/NRC status, The conditions
of use have been NAS/NRC reviewed
and found.effective. NADA's for
approval of drugs for these conditions of
use need not include effectiveness data
specified by § 514.111 of this chapter,
but may require bioequivalency and
safety information.

(d) Conditions of use. (1) Horses. (1)
Amount. 1 or 2 grams per 500 poundsy of
body weight, not to exceed 4 grams,
daily, as required.

(il) Indications. For the treatment of
inflammatory conditions assoclated
with the musculoskeletal system.

(iii) Limitations. Administer orally by
adding to a portion of the usual grain
ration, Use a relatively high dose for the
first 48 hours, then gradually reduce to a
maintenance level of the lowest level
capable of producing the desired clinical
response. Treated ammals should not bo
slaughtered for food use. Federal law
restricts this drug to use by or on the
order of a licensed veterinarian,

(2) [Reserved]

Effective date, This regulatlon is
effective March 27, 1981,

(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(1)))
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Dated: February 6, 1981.
Robert A, Baldwn,
Associate Director for Scientific Evaluation.
IFR Doc. 81-9128 Filed 3-26-81; 845 am]
BILLING CODE 4110-03-8

‘21 CFR Parts 510 and 520

Animal Drugs, Feeds, and Related
Products; Dichlorophene and Toluene
Capsules

AGENCY: Food and Drug Admmstration.
AcTiON: Final rule,

sumMARY: The Food and Drug
Admmstration is amending the animal
. drug regulations to reflect approval of a
new animal drug application (NADA)
filed by K. C. Pharmacal, Inc., providing
for safe and effective use of
dichlorophene-toluene capsules for
treating dogs and cats for certamn
helminth infections, and to add K. C.
Pharmacal to the list of approved NADA
-BpONSOrS.
EFFECTIVE DATE: March 27, 1981.
FOR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureau of Vetermary
~ Medicme (HFV-112}, Food and Drug
Administration, 5600 Fishers Lane,
- Rockville, MD 20857, 301-443-3430.
SUPPLEMENTARY INFORMATION: K. C.
Pharmacal, Inc., 1310 Atlantic, P.O. Box
7496, North Kansas City, MO 64116, filed
an NADA (120-671) providing for use of
dichlorophene and toluene capsules for
treating dogs and cats for infections of
certain ascarids, hookworms, and ‘
tapeworms. This product 1s the genenc
equvalent of a product that was the
subject of a National Academy of
Sciences/National Research Council
(NAS/NRC), Drug Efficacy Study Group
evaluation published 1n the Federal
Regster of February 1, 1969 {34 FR 1613}
and reflected 1n § 520.580 (21 CFR
520.580). Approval of K. C. Pharmacal's
product does not require submission of
data to demonstrate bicequivalency
because it 1s manufactured by the firm
currently manufacturing the NAS/NRC-
-reviewed product. In addition, K. C.
Pharmacal, Inc., was not mcluded in the
list of sponsors of approved applications
found 1n § 510.600(c]) (21 CFR 510.600(c)).
The regulations are amended to include
this sponsor and their approval, -

- In-accordance with the freedom of
nformation provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of the
safety and effectiveness data and
information submitted to support
approval of this application may be seen
1n the Dockets Management Branch
{formerly the Hearing Clerk’s office)
(HFA-305), Food and Drug *~
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Director, Bureau of Vetennary
Medicine, has carefully considered the
potential environmental impact of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement
therefore will not be prepared. The
Director's finding of no significant
impact and the evidence supporung this
finding, contained in a statement of
exemption (pursuant to 21 CFR
25.1{f)(1)(ii)(a) and (g){2)) m y\l;e seenin
the Dockets Management Branch (HFA-
305), address above.

This action 18 governed by the
provisions of § U.S.C, 556 and 657 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), under the
authority delegated to the Commuissioner
of Food and Brugs (21 CFR 5.1) and
redelegated-to the Bureau of Vetennary
Medicine (21 CFR &.83), Parts 510 and
520 are amended as follows:

PART 510—NEW ANIMAL DRUGS

1. In Part 510, § 510.600 1s amended by
adding a new sponsor alphabetically to
paragraph (c)(1) and numerically to
paragraph (c)(2), to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

-applications.

* * * * *

(c] * & %
[1] * % &
Firm Name and Address and Drug Labeler
Code
- * * w *
K. C. Pharmacal, Inc., 1310 Atlantic, P.O. Box
7498, North Kansas City, MO 84116; 038782

* * * * *
(2]* * &

Drug Labeler Code and Firm Name and

Address

* * * * -

038782 K. C.Pharmacal, Inc., 1310 Atlantic,
P.0. Box 7496, North Kansas City, MO

° 84116

* * * - ] -

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

2. In Part 520, § 520.580 1s amended by
revising paragraph (b)(2), to read as
follows:

§520.580 Dichlorophene and toluene
capsules,
* & * «

(b)tii -

(2) For single and multiple dose, see
000124, 000859, 011716, and 038782 1n
§ 510.600(c) of this chapter.

* E 3 * & *

Effective date. This regulation is
effective March 27, 1981.

(Scc. 512(i}, 82 Stat. 347 (21 U.S.C. 3605(iJ]}

Dated: February 11, 1981.

Gerald B. Gues!,

Acting Director, Bureau of Veterinary
Medicne.

[FR Dee. 61-0247 Filed 3-26-81; &:45 am)

BILLIKG CODE 4110-03-M _

21 CFR Parts 510 and 522

Animal Drugs, Feeds, and Related
Products; Promazine Hydrochloride
Injection

AGENCY: Faod and Drug Administration.
AcTtion: Final rule.

suMmARY: The Food and Drog
Admnstration (FDA) amends the
animal drug regulations to reflect
approval of a new ammal drug
application (NADA) filed by Anthony
Products Co. providing for safe and
effective use of promazine
hydrochlonde injection for horses as a
tranquilizer and preanesthetic, and to
amend the list of approved sponsors to
reflect the new firm address.

EFFECTIVE DATE: March 27, 2081.

FOR FURTHER INFORMATION CONTACT.
Sandra X. Woods, Bureau of Veterinary
Medicine (HFV-114), Food and Drug
Admumstration, 5600 Fishers Lane,
Rockville, MD 20857, 301—443-3420.

SUPPLEMENTARY INFORMATION: Anthony
Products Co., 5600 Peck Rd., Arcadia,
CA 81006, filed an NADA (119-141)
providing for safe and effective
intravenous use of a 50 milligram per
milliliter promazine hydrochloride
injection as a tranquilizer and
preanesthetic for the treatment of
horses. The drug is one of several
phenothiazine tranquilizers that were
subject to a National Academy of
Sciences/National Research Council
(NAS/NRC) report published inthe -
Federal Register of November 18, 1969
(DESI 10782V, 34 FR 18394). The review
concluded that certain phenothiazines
are probably effective for veterinary use
as tranquilizers, but dosage levels

.should be documented and adjusted to

ranges shown to be conclusively
effective for veterinary use and certain
precautionary statements be added to
the labeling. FDA concurred with the
NAS/NRC conclusion, and
recommended an additional warning
statement concerning use with
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organophosphates and a veteriary
prescription statement, In response to
the NAS/NRC review, two firms
submitted supplemental NADA's which
brought their applications mnto
compliance with the conclusions of the
review. The regulations in 21 CFR
522.1982 were amended to reflect the
conditions of approval of these
supplemental NADA's, The regulations
were subsequently amended to indicate
thosé conditions of use which were
NAS/NRC reviewed and found effective
and that applications for those uses
need not include certain types of
effectiveness data as specified in

8§ 514.111(a)(5)(ii) (21 CFR
514.111(a)(5)(ii)), but may require
bioequivalency and safety imnformation.

The product 18 a solution for
mtravenous use 1 horses. Being a true
solution for intravenous use,
bioequivalency data are not required.

Based on the information provided 1in
the NADA, the application 1s approved
and the regulations are amended to
reflect this approval. In addition, the
regulation 1 § 510.600(c) {21 CFR
510.600(c)) 1s amended to reflect the
sponsor’s change of address.

In accordance with the freedom of
mformation provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21-
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
m the Dockets Management Branch
(formerly the Hearing Clerk’s office)
(HFA-305), Food and Drug
Admmstration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24 (d)(1)(i) (proposed
December 11, 1979; 44 FR 71742} that this
action 15 of a type that does not
individually or cumulatively have a
significant impact on the human
environment, Therefore, neither an
environmental assessment nor an
environmental impact statement 1s
required.

This action 18 governed by the
provisions of 5 U.S.C, 556 and 557 and 15
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 510 and
520 are amended as follows:

‘

PART 510—NEW ANIMAL DRUGS

1. In Part 510, § 510.600 18 amended by
revising the sponsor name and address
for “Anthony Veterinary Products” 1o
paragraph (c)(1) and for 000864 in
paragraph (c)(2) to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications. !
* * % * *
(©* * &
(1)* * &
Flom name and address Dmgo‘!?gefsr
- . . * -
Anthony Products Co., 5600 Peck Rd., Arca-
dla, CA 91008 000854

. .« .« * -

(z * & &
Drug labeler cods Firm name and address
. * -« - -‘.
000864 Antheny Products Co., 5600 Peclt Rd.,
Arcadia, CA 910086,
- « - »~ -

-

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

2. In Part 522, § 522.1982 15 revised to
read as follows:

§522.1962 Promazine hydrochloride
injection.

(a) Specifications. Each milliliter of
sterile aqueous solution contamns 50
milligrams of promazine hydrochloride.

(b) Sponsor. In §510.600{c) of this
chapter, see No. 000008 for conditions of
use as 1n paragraph (c)(1)(i) of this
section; see No. 000856 for conditions of
use as 1n paragraph (c)(1)(ii) of this
section; see No. 000884 for conditions of
use as n paragraph (¢)(1)(iii) of this
section.

(c) Conditions of use. {1)(i) To horses
either intramuscularly or mtravenously
at a dosage of 0.2 to 0.5 milligram per
pound of body weight, and to dogs and
cats 1 to 3 milligrams per pound of body
weight, every 4 to 6 hours as a
tranquilizer or preanesthetic.?

(ii) To horses either intramuscularly or
travenously at a dosage of 0.2 to 0.5

tThese conditions are NAS/NRC reviewed and
found effective. Applications for these uses need
not include effectiveness data as specified in
§514.111 but may, require bioequivalency and safety
information.

milligram per pound of body weight, and
to dogs and cats at 1 to 2 milligrams per
pound of body weight, every 4 to 8 hours
as d tranquilizer, preanesthetic, for
mmor operative procedures in
conjunction with local anesthesta, as
adjunctive therapy for tetanus, and as
an antiemetic 1n dogs and cats prior to
worming, or to prevent motion sickness
m dogs.!

(tii) To horses intravenously at a
dosage of 0.2 to 0.5 milligram per pound
of body weight, as a tranquilizer and
preanesthetic, as required.?

(2) Not for use in conjunction with
organophosphates because their toxicity
may be potentiated, nor with procaine
hydrochloride as its activity may be
increased.!

(3) Not for use in horses intended for
food.?

(4) Federal law restricts this drug to
use by or on the order of a' lcensed
veterinarian,!

Effective date. This amendment shall
be effective March 27, 1981,
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: February 26, 1961,
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicme,
[FR Doc. 81-9248 Filed 3-20-51; 8:45 am)
BILLING CODE 4110-03-M

21 CFR Part 520

Animal Drugs, Feeds, and Related
Products; Thiabendazole, Plperazine
Phosphate

AGENCY: Food and Drug Administration,
ACTION: Final rule.

SUMMARY: The Food and Drug
Admnstration (FDA) amends the
anumal drug regulations to codify two
previously approved new animal drug
applications (NADA's) providing for
safe and effective use of equine
anthelmntics. The NADA's are held by
Merck Sharp & Dohme Research Labs.

EFFECTIVE DATE: March 27, 1981,

FOR FURTHER INFORMATION CONTACT:

Sandra K. Woods, Bureau of Veterinary
Medicine (HFV-114), Food and Drug

- Admimstration, 5600 Fishers Lane,

Rockville, MD 20857, 301-443-3420,

SUPPLEMENTARY INFORMATION: Merck
Sharp & Dohme Research Labs., Division
of Merck & Co., Inc., Rahway, NJ 07065
18 sponsor of NADA 37-410 providing for
use of thiabendazole/piperazine
phosphate powder for treating horses for
nfections of large and small strongyles,
pinworms, threadworms, and ascarids.
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The firm’s application was ongmally
approved by letter of January 10, 1968.
Merck 1s also sponsor of NADA 39-
436 providing for use of thiabendazole/
piperazine phosphate granules for,

treating weanling foals over 4 months of"

age for the same mnfections as NADA
37-410. The applicatian was originally
approved by letter of February 6, 1968,

Approval at those times were not
routinely codified by publication in the
Faderal Register. This action codifies the
two.previously approved NADA's but
does not change the approved uses of
the drugs. Under the Bureau of
Vetennary Medicme’s supplemental
approval policy (42 FR 64367; December
23, 1977), this action, codification of
previously approved NADA's, does not
require reevaluation of the drugs’ safety
and effectiveness. Because the
applications were approved before July
1, 1975, the sponsor has not been
required to submit summaries of safety
and effectiveness data and information
under the freedom of information
provisions of the ammal drug
reguldtions {§ 514.11(e)(2) (21 CFR
514.11(e)(2)))-

The Bureau of Vetermnary Medicine
has determined pursuant to proposed 21
CFR 25.24(d}(1)(i) (proposed December
11, 1979;-44 FR 71742) that this action 1s
of a type that does not indivaidually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
1s required.

This action 1s governed by the
_prowvisions of 5 U.S.C. 556'and 557 and 1s
therefore excluded from Executive
Order 12291 by section '1{a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i}, 82
Stat. 347 (21 U.S.C. 360b(i))), under
authority delegated to the Commisstoner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 52015
amended-by adding new § 520.2380f to
read as follows:

PART 520-—-0ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§520.2380f Thiabendazole, piperazine
phosphate.

(a) Specifications, As a water
dispersible powder contaming 6.67
grams of thiabendazole and 8.33 grams
of pipérazmne (as piperazine phosphate]
per ounce for horses; as granules
containmg 3.0 grams of thiabendazole
and 3.75 grams of piperazine (as
piperazime phosphate) per ounce for
weanling foals over 4.months of age.

(b) Sponsor. See No. 000008 1n
§ 510.600(c) of thus chapter.

(c) Conditions of Use—Horses and
weanling foals {over 4 months of age}—
(1} Amount. 2 grams of thiabendazole
and 2.5 grams of piperazine per 1060
pounds of body weight (horses—0.3
ounce of powder; foals—0.67 ounce of
granules).

(2) Indications for Use. Treatment of
infections of large strongyles (genus
Strongylus), small strongyles (genera
Cyathostomum, Cylicobrachy!tus, and
related genera Craterostomum,
Oesophagodontus, Poteriostomum), pin
worms (Oxyurs), threadworms
(Strongyloides), and ascarids
(Parascars).

(3) Limitations, (i) Horses. As a water
dispersible powder. Use a single oral
dose. Admunmister as a drench or by
stomach tube suspended in 1 pint of
warm water; by dose syringe suspended
m % ounce of water for each 100 pounds
of body weight; or spninkled over a
small amount of daily feed. Not for
ammals intended for food use. If the
label bears directions for admnistration
by stomach tube or drench, it shall also
bear the statement “Caution; Federal
law restricts this drug to use by or on
the order of a licensed veterinarian"; if
not labeled for use by stomach tube-or
drench, the label shall bear the
statement, “Consult your veterinarian
for assistance 1n the diagnosis, .
treatment, and control of parasilism"”.

(ii) Weanling foals (over 4 months of
age). As granules. Use a single oral
dose. Sprinkle over the usual gramn
ration, or mix 1n a few ounces of warm
water and admnister by dose syringe.
Not for animals intended for food use.
Consult your veterinanantfor assistance
in the diagnoss, treatment, and control
of parasitism.

Effective date, March 27, 1981.

(Sec. 512(i}, 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: March 12, 1981. =
Robert A. Baldwin,

Associate Director for Scientific Evaluation.

[FR Doc. 81-9251 Filed 3-26-81: &35 am}
BILLING CODE 4110-03-M

21 CFR Part 520

Animal Drugs, Feeds, and Related
Products; Monensin Blocks

AGENCY: Food and Drug Administration.
ACTION: Final'rule.

SUMMARY: The Food and Drug
Adminstration (FDA} 1s amending the
new ammal drug regulations for
monensin blacks. In a document
reflecting approval of a monensin block,

the product was inadvertently
designated as a monensin feed block.
This amendment corrects the product
designation.

EFFECTIVE DATE: December 12, 1980.

FOR FURTHER INFORMATION CONTACT:
Dawid N. Scarr, Bureau of Veterinary
Medicine (HFV-214}, Food and Drug
Admunistration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3183. -

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 12, 1980
(45 FR 81738), FDA published a
document reflecting approval of a new
amimal drug application (NADA 109-
471) for use of monensin 1n a molasses-
mneral medicated black. The product
was designated as a monensm feed
block. In § 510.455(a) (21 CFR
510.455(a)), “medicated blocks” are
defined as agglomerated feed containing -
one or more drugs. To be consistent with
this definition, the name of the
monensin product is revised to read
“monensiwn block”.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979; 44 FR 71742} that this
action 1s of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental 1mpact statement 1s
requred.

Thus action 1s governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i)}) and under
authority delegated to the Commussioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 5201s
amended 1n § 520.1448 by revising the
seclion heading, and paragraph (a), and
amending the first sentence in
paragraph (d)(3) to read as follows:

PART 520—O0RAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§ 520.1448 Monensin blocks.

(@) Specifications. Each pound of
molasses-mineral block contains 400
milligrams of monensin (0.088 percent)

as monensin sodium.
* * * A *
[d] % & %

(3) Limitations. Block to be fed free -
choice to pasture cattle (slaughter,

stocker, and feeder) weighing more than ~

400 pounds. * * *
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Effective date. December 12, 1980.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b{i))}
Dated: February 20, 1981.

Gerald B. Guest,

Acting Director, Bureau of Veteninary -

Medicine.

[FR Doc. 81-9310 Filed 3-28-81; 8:45 am}

BILLING CODE 4110-03-M -

21 CFR Part 522

Animal Drugs, Feeds, and Related
Products; Methocarbamol Injection

AGENCY: Food and Drug Adminstration.
AcCTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amended the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) for
methocarbamol 1njection providing for
deleting sodium bisulfite as an
ingredient and revising the pH
specification. The amendment failed to
provide for the pH revision. This
document revises the pH statement.

EFFECTIVE DATE: December 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Bob G, Griffith, Bureau of Veternary
Medicine (HFB-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430. -

SUPPLEMENTARY INFORMATION: A. H.
Robins Co., Inc., 1211 Sherwood Ave.,
Richmond, VA 23220, filed a
supplemental NADA (36-838) providing
that methocarbamol injection will no
longer contain sodium bigulfite and will
have a pH specification of pH 3.5 to 6.0.
A document reflecting the approval was
published in the Federal Register of
December 2, 1980 [45 FR 79757). The
document amended the regulations to
reflect the deletion of sodium bisulfite
and to reflect current format, but did not
amend the specifications to reflect the,
revised pH of 3.5 to 6.0. This document
amends the regulations to reflect the
amended pH.

This action 18 governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
QOrder 12291 by section 1(a)(1) of the
Order.

§522,1380 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat, 347 (21 U.S.C. 360b(i))} and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), and
redelegated to the Bureau of Veterinary
Medicine (21 CFR.5.83), § 522.1380
Methocarbamol injection 1s amended 1n
paragraph (a) Specifications by
removing “5.2 to 5.6” and inserting 1n its
place “3.5 to 6.0”

Effective date: December 2, 1980.
(Sec. 512(i), 82 Stat. 347 {21 U.S.C. 360b(i}))
Dated: March 23, 1981.
Robert A. Baldwin,
Associate Director for Scientific Evaluation.
[FR Doc. 81-8307 Filed 3-26-81; 8:45 am}
BILLING CODE 4110-03-M

21 CFR Part 522

Animal Drugs, Feeds, and Related
Products; Specfinomycin Injection

AGENCY: Food and Drug Admirustration.
ACTION: Final rule.

sumMMARY: The Food and Drug
Adminstration {FDA) amends the
animal drug regulations to reflect
approval of a supplemental new drug
ammal application (NADA) filed for
CEVA Laboratories, Inc., providing for
subcutaneous use of a 100-milligram-
per-milliliter (mg/ml) spectinomycin
injectable solution 1n baby chicks as an
aid 1n the control of mortality and to
lessen severity for certain infections.

EFFECTIVE DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Adnano R. Gabuten, Bureau of
Vetermary Medicine (HFV-149), Food
and Drug Admunistration, 5600 Fishers
Lane, Rockville, MD 20857, 301—443—
4913.

SUPPLEMENTARY INFORMATION: CEVA
Laboratones, Inc., 10560 Barkley,
Overland Park, KS 66212, is sponsor of
an approved NADA (40-040) providing
for use of spectinomycin mjection for
the treatment of 1- to 3-day-old turkey
poults, baby chicks, and dogs. As the,
result of a change of sponsor, CEVA
Laboratories acquired the NADA from
Abbott Laboratories. The supplemental
NADA provides for subcutaneous use of
a 100 mg/ml spectinomycin ijectable in
place of a 25 mg 1njectable 1n baby
chicks to control mortality and to lessen
the severity of certain infections. The
mjectable 1s diluted to 2.5 to 5.0 mg per
0.2 ml dose before injection for use as
currently approved i 21 CFR
522.2120{d)(2)(ii).

Approval of this supplement does not
change the currently approved use of the
drug nor does it affect the drug’s safety
and effectiveness. Under the Bureau of
Vetermnary Medicine's supplemental
approval policy (42 FR 64367; December
23,1977), this is a Category II change,
approval of which does not require
reevaluation of the safety and
effectiveness data in the parent
application.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979; 44 FR 71742) that this
action 1s of a type that does not

mdividually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Ths action 1s governed by the
provisions of 5 U.5.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 {21 U.S.C."360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 52218
amended 1n § 522.2120 by removing
paragraph (a)(2) and reserving it for
future use, and by revising paragraph
(a)(8) to read as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

§522.2120 Spectinomycin Injection.

[aJ * Kk k.

(2) [Reserved)

(3} 100 milligrams for use as in
paragraph (d}(2), (3), and (4) of thus
section.

* * * * *

Effective date. This amendment is effective
March 27, 1981,

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 186, 1981,

Robert A, Baldwin,

Associate Director for Scientific Evaluation.

{FR Doc. 81-9304 Filed 3-20-81: 8:45 nm]

BILLING CODE 4110-03-1

21CFR Part 524

Animal Drugs, Feeds, and Related
Products; Nitrofurazone Ointment

AGENCY: Food and Drug Administration.
ACTION: Final rule,

suMMARY: The Food and Drug
Admimstration amends the animal drug
regulations to reflect approval of a new
ammal drug application (NADA) filed
by Farnam Companies, Ingc., providing
for the use of nitrofurazone ointment as
a toprcal antibactenal on dogs and
horses. The application provides
labeling that reflects the conclusions of
the National Academy of Sciences—
National Research Council (NAS/NRC)
review of such products,

EFFECTIVE DATE: March 27, 1961.
FOR FURTHER INFORMATION CONTACT:

Bob G. Griffith, Bureau of Veterlnary
Medicine (HFV-112), Food and Drug
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Administration, 5600 Fishers Lane, see No. 017135 in § 510.600(c) of this

Rockville, MD, 20857, 301-443-3430. chapter.

SUPPLEMENTARY INFORMATION: Farnam ottt .
Compames, Inc., 2230 E. Magnolia St,, Effective date. This amendment'is
Phoenix, AZ 85036, 1s sponsor of an effective March 27, 1981.

NADA (100-854) providing for use of an
omtment containing 0.2 percent--
nitrofurazone as a topical antibacterial
on dogs and horses. This product 1s

{Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(1)))
Dated: February 5,'1981.

Gerald B. Guest,

Acting Director, Bureau of Vetermnary

-essentially the same as one codified for  pfedicine.

amn_lal use m 21 CFR 524.1580b. The [FR Doc. 810420 Filod S-00-81: 845 o)+

section provides that since the BILLING CODE 4110-03-M

conditions of use are NAS/NRC

reviéwed and found effective,

applications for these uses need not 21 CFR Part 529

mclude certain effectiveness data as

specified by 21 CFR 514.111. The product  Animal Drugs, Feeds, and Related

1s an owmntment; therefore, the Products; Enflurane

requirement for bioequivalency data . .

may be warved under 21 GFR AGENCY: Ifood and Drug Adminustration.
ACTION: Final rule.

320.22(b)(2). In addition to the NAS/

NRC review, the firm submitted studies  gymmaRY: The Food and D
conducted with the drug to show safety Adnumstra’lt'ioi (%?J Ai]uzlime::lgs the
and effectiveness. ammal drug regulations to reflect
In accordance with the freedom of approval of a new animal drug
mformation provisions of Part 20 (21 application (NADA) filed by Pitman-
CFR Part 20 and § 514.11(e}(2)(if) (21 Moore, Inc., providing for safe and
CFR 514.11(e)(2)(i')), a summary of effective use of a’halogenated,
safety and effectiveness data and inhalation anesthetic 1n horses for
wformation submitted to support mnduction and maintenance of general
approval of this applicationi may be seen  gpesthesia.
1n the Dockets Management Branch EFFECTIVE DATE: March 27, 1881.
(formerly the Hearmng Clerk's office) FOR FURTHER INFORMATION CONTACT:
(FIFA-305), 1.?°°d and Drug . Sandra K. Woods, Bureau of Veterinary
Admimstration, Rm. 4-62, 5600 Fishers 3o 0o o (HFV-114), Food and Drug
Lane, Rockville, MD 20857, from 9 a.m. Admimstration, 5600 Fishers Lane,
to 4 p.m., Monday through Friday. Rockville, MD 20857, 301—443-3420.
‘o %‘”’ﬁggﬁzﬁ [‘i‘]a[ti‘;rgﬁegs’;‘gs““t SUPPLEMENTARY INFORMATION: Pitman-
’ - D Moore, Inc. Washington Crossing, NJ
December 11, 1979; 44 FR 71742) that this o000 "k 4 an NADA (121-281)
fx;’(?igi’d‘ja‘ﬁf ao?gsmﬂ;alx;g‘?:ls ?fatve a providing for administration to horses of
- gniﬁcantsllin pact on the htfm an a halogenated, mhalation anesthetic for
environment. Therefore, neither an ;‘l‘;ﬁi‘: ;:nd mamtenance of general
environmental assessment nor an p .
environmental impact statement 1s m%r;c:ggg?;ﬁggl&% g:f:l gom[zolf
requred. e CFRPart20) and § 51411(e)2)i) (21
s action 1s governed by the CFR 514.11(e)(2)(ii)) of the ammal drug

provisions of 5 U.S.C. 556 and 557 and 15 regulations, a summary of the safety and
N ’ y an
therefore excluded from Executive effectiveness data and information

Order 12291 by section 1(a)(1) of the submitted to support approval of this

Order. application may be seen in the Dockets
Therefore, under the Federal Food, Management Branch (formerly the

Drug, and Cosmetic Act (sec. 512(i), 82 Hearing Clerk’s office) (HFA-305), Food

Stat. 347 (21 U.S.C. 360b(i})}, under and Drug Admimstration, Rm. 4-62, 5600

authority delegated to the Commussioner  Fishers Lane, Rockville, MD 20857, from

of Food and Drugs (21 CFR 5.1) and 9 a.m. to 4 p.m., Monday through Friday.

redelegated to the Director of the Bureau The Director, Bureau of Velerinary

of Veterinary Medicme (21 CFR 5.83), Medicine, has carefully considered the

Part 524 1s amended by revising potential environmental effects of this

§ 524.1580b(b) to read as follows: action and has concluded that the action

§524.1580b Nitrofurazone omtment. :&ggﬁg&mﬁﬁggf Tcﬁggelglg c;; n the

o environmental 1mpact statement will not
{b) Sponsor. For use 1n dogs, cats, and  be prepared. The Director's finding of no

horses see No. 000149 1n § 510.600(c) of significant impact and the evidence

this chapter. For use i dogs and horses

-

supporting that finding are contained in
a statement of exemption-(21 CFR
25.1(f)(1)(ii)(a) and (f)(2)(ii)(c)), which
may be seen 1n the Dockets
Management Branch (HFA-305),
address above. -

This aclion is governed by the
provistons of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 52915
amended by adding new § 529.810 to
read as follows:

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS NOT
SUBJECT TO CERTIFICATION

§529.810 Enflurane.

(a) Specifications. The drug is a clear,
colorless, nonflammable, nonexplosive
liquid.

(b) Sponsor. See 011716 1n § 510.600(c)
of this chapter.

{c) Fondilions of use—(1) Amount. For
induction of surgical anesthesia: 4 to 5
percent enflurane (with oxygen) for 10 to
15 minutes. For mawntenance of surgical
anesthesia: 2.2 to 3.5 percent enflurane
(with oxygen).

{2) Indications for use. For mduction
and mantenance of general anesthesia
n horses. R

(3) Limitations. Administer by
inhalation; not for use 1 horses
sensilive to halogenated anesthetics;
increasing depth of anesthesia may
produce muscle twitching, particularly
about face, neck, and forelimb; not for
use 11 pregnant mares, foals or
weanlings; use less than usual amounts
of nondepolanzing muscle relaxants
with enflurane; not for use 1 horses
ntended for food; observe all customary
precautions for use of vasoconstrictor
substances; Federal law restricts this
drug to use by or on the order of a
licensed veterinanan.

Effective Date: March 27, 1981.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)})

Dated: March 19, 1981.

Gerald B. Guest,

Acting Direclor, Bureau of Velerinary
Medicine. -

[FR Doc. 81-8127 Filed:3-26-81: :45 az) <7
BILUING CODE 4110-00-M



Federal Register / aVol. 46, No. 59 / Friday, March 27, 1981 / Rules and Regulations

18966
21 CFR Parts 556 and 558 effectivefiess of virgimamycin under the (3) 0.1 ppm in muscle.
recommended conditions of use (b) Broiler chickens—
Animal Drugs, Feeds; and Related chickens, Standards prescribed in the (1) 0.5 ppm 1n kidney.
Products; Virginiamycin agency's proposal of March 20, 1979, (44 (2) 0.3 ppm 1 liver,
AGENCY: Food and Drug Adminstration. fR 37070()1 onwchechal] compount:s m (3) 0.2 ppm 1n skin and fat.
: Final rule ooc.procusing g oo () 0.1 ppm in muscle
ACTION: . applied to tlll]e approvall ofbthess &) 0app .
SUMMARY: The Food and Drug B NADA's. The approval 1s based on 8—NEW ANIMAL DRUGS FOR
Administration [FDA) 18 amending the alternative criteria which assure that the SIS\STSEANISAFFEE:J% R

anmmal drug regulations to reflect
approval of two supplemental new
ammal drug applications (NADA's) filed
by SmithKline Ammal Health Products,
Diwision of SmithKline Gorp., providing
for the use of virginiamycin in broiler
chicken feeds for increased rate of
weight gain and improved feed
efficiency, and to establish a tolerance
for residues of the drug m foods.
Virgimamycin 18 currently approved for
use in swine feeds for treatment and
control of swine dysentery and for
increased rate of weight gamn and
mmproved feed efficiency.
EFFECTIVE DATE: March 27, 1981.
FOR FURTHER INFORMATION CGNTACT:
Jack C. Taylor, Bureau of Vetermary
Medicine {HFV-136), Food .and Drug
Admistration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247
SUPPLEMENTARY INFORMATION:
SmithKline Ammal Health Products,
Division of SmithKline Corp., 1500
Spring Garden St., Philadelphia, PA
19101, filed two supplemental NADA’s
{(91-467 and 91-513) providing for use of
virgimiamycin premixes for manufacture
of broiler chicken feeds contamning & to
15 grams per ton for increased rate of
weight gain and 5 grams per ton for
improved feed efficiency, and for a
tolerance for residues of the drug in
foods. The drug 15 currently approved
for the manufacture of swine feeds for
the control and treatment of swine
dysentery and for mcreased rate of
weight gain-and improved feed
efficiency. Effectiveness of
virgimamycin as a growth enhancer for
broiler chickens 1s established by data
from three controlled clinical studies
which also indicate the optimal dose
level. The safety of the approved uses of
virgimiamycin was demonstrated by
controlled acute and subacute toxicity
studies on three species of laboratory
test animals. This document amends the
regulations to provide for use of
virgimamycin i broiler chicken feeds.
Under the Bureau of Veterinary
Medicine's proposed supplemertal new
ammal drug policy (December 23, 1977,
42 FR 64367), the approval of these
supplemental NADA's required a
complete reevaluation of the safety data
-gsupporting the NADA's. The studies
submitted were judged to be acceptable,
for demonstrating the safety and

products are safe and on factors which
justify the equitable treatment of this
sponsor who completed drug -
development testing adequately
according to scientific standards extant
prior to March 20, 1979.

In accordance with the freedom of
information provisions of Part 20 {21
CEFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii}), a summary of
safety and effectiveness data and
wnformation supporting this approval
may be seen 1n the Dockets
Management Branch (formerly the
Hearmg Clerk's office) (HFA-305), Food
and Drug Admimstration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857, from
9 a.m. to 4 p.m., Monday through Friday.

The Bureau of Vetermary Medicine
has carefuly considered the potential
environmental effects of this action and
has concluded that the action will not
have a significant impact on the human
environment and that an environmental
impact statement therefore will not be
prepared. The Bureau’s finding of no
significant impact and the evidence
supporting this finding, contaimned in an
environmental impact analysis report
(pursuant to 21 CFR 25.1(j)) may be seen
1n the Dockets Management Branch,
Food and Drug Administration.

Thus action 1s governed by the
provisions of 5 U.S.C. 556 and 557 and 18
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat..347 {21 U.S.C. 360b(i))) under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1} and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 556 and
558 are amended as follows:

PART 555—TOLERANCES FOR
RESIDUES FOR NEW ANIMAL DRUGS
IN FOOD

1. In Part 556, § 556.750 is revised as
follows:

§ 556.750 Virgmiamycin. -

Tolerances are established for
negligible residues of virgimamycin in
edible tissues as follows:

(a) Swine—

(1) 0.4 ppm 1n kudney, skin, and fat.

(2) 0.3 ppm in liver.

2. In Part 558, § 558.635 15 amended by
redesignating paragraph (f) as {f)(1) and
adding new paragraph {f)(2). As revised,

.paragraph (f) reads as follows:

§558.635 Virginlamycin.

* * * * *

(f) Conditions of use. (1) Swine—It is
used 1 complete feeds as follows:

{i) 100 grams per ton for 2 weeks, for
treatment of swine dysentery in
nonbreeding swine over 120 pounds.

(ii) 100 grams per ton for 2 wecks, 50
grams per ton thereafter, for treatment
and control of dysentery in swine up to
120 pounds, ‘

(iii) 25 grams per ton, as an aid in
control of dysentery in swine up to 120
pounds. For use i animals or on
premises with a history of swine
dysentery but where symptoms have not
yet occurred.

(iv) 10 grams per ton from weaning up
to 120 pounds followed by 5 grams per
ton to market weight, for increased rate
of weight gain and improved feed
efficiency. For continuous use from
weanng to market weight.

(v} 10 grams per ton from weaning up
to 120 pounds followed by 5 to 10 grams
per ton to market weight, for increased
rate of weight gain and improved feed
efficiency for swine up to 120 pounds,
for increased rate of weight gain for
swine from 120 pounds to market
weight. For continuous use from
weamng to market weight,

(2) Poultry—It 18 used in complete
feeds as follows:

(i) 5 to 15 grams per ton for increased
rate of weight gain, for use 1n broiler
chickens, not for use 1n layers.

(ii} 5 grams per ton for improved feed
efficiency 1n broiler chickens, not for use
1 layers.

Effective date. March 27, 1981.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: March 9, 1981.

Gerald B. Guest,

Acting Direclor, Bureau of Velterinary
Medicine,

{FR Doc. 81-5309 Filed 3-20-81: 0:45 am]|

BILLING CODE 4110-03-M
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21 CFR Part 558

Animal Drugs, Feeds, and Related
Products; Melengestrol Acetate -

AGENCY: Food and Drug Admimstration.
ACTION: Final rule.

SUMMARY: The Food and Drug
-Admmstration amends the amimal drug
regulations to reflect approval of a
supplemental new animal drug
application (NADA) providing for use of
a 200-milligram-per-pound melengestrol
acetate premix for making finished feeds
for heifers. The application was filed bv
The Upjohn Company.

EFFECTIVE DATE: March 27, 1961.

FOR FURTHER INFORMATION CONTACT:
William D. Price, Bareau of Veterinary
Medicine [HFV-123), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3442.
SUPPLEMENTARY INFORMATION: The
Upjohn Co., Kalamazoo, MI 48001, filed
a supplemental NADA ({34-254)
providing for use of a dry premix
contamnmg 200 milligrams of -
melengestrol acetate (MGA) per pound
m addition to the currently approved
100- and 500-milligram-per-pound {mg/ .
1b) premixes. In accordance with the
current animal drug regulations, these
premuxes are used to make fimshed
feeds for feedlot heifers. The ammals
are admimistered 0.25 fo 0.50 milligram
of MGA perhead per day from either a
supplement or complete ration.

The new 200 mg/1b MGA premix will
be used as currently regulated in
complete feeds for heifers (see 21 CFR
558.342). Under the Bureau of Veterinary
Mediciné’s supplemental approval
policy (see the Federal Register of
December 23, 1977; 42 FR 64367), thus1s a
Category II supplement that does not
increase the nisk of exposure”
Accordingly, this approval did not
require reevaluation of safety and
effectiveness data m the parent
application. -

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed ~
December 11, 1979; 44 FR 71742} that this
action 1s of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement 1s
required. !

Ths actioinNis governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act {sec. 512(i), 82
Stat. 347 {21 U.S.C. 360b{i})) and under

~

/

authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1}, and
redelegated to the Bureau of Veterinary
Medicine [21 CFR 5.83), Part 558 is
amended m § 558.342 by revising
paragraph (a), to read as follows:

PART 558—-NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.342 Melengestrol acetate.

(a) Approvals. Dry premixes
contaning 100 or 200 milligrams of
melengestrol acetate per pound or liquid
premix containing 500 milligrams of
melengestrol acetate per pound granted
to 000009 1n, § 510.600(c) of this chapter.
* &« * * *

Effective date. March 27, 1981.

{Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i}))

Dated: February 13, 1981
Myron C. Rosenberg,

Acting Associate Director for Scientific
Evaluation.

[FR Doc. 81-5508 Filcd 3-25-81: 855 am]

BILLING CODE 4110-03-M

”

21 CFR Part 558

Animal Drugs, Feeds, and Related
Products; Monensin and Roxarsone
Premix

AGENCY: Food and Drug Administration.
ACTION: Final rule.”

SUMMARY: The Food and Drug
Admmstration (FDA) 1s amending the
anmal drug regulations by removing
that portion of the regulations which
reflects approval of 2 new ammal drug
application (NADA) prowvading for use of
monensin and roxarsone premix in
chicken feed. The sponsor, Central Soya
Co., Inc., requested the withdrawal of
approval,

EFFECTIVE DATE: April 6, 1981,

FOR FURTHER INFORMATION CONTACT:
Howard Meyers, Bureau of Veternary
Medicine (HFV-218), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4093.
SUPPLEMENTARY INFORMATION:In a
notice published elsewhere 1n this issue
of the Federal Register, approval of
NADA 91-912 15 withdrawn. The
document amends the regulations to
remove that portion which reflects
approval of this NADA.

" This action 1s governed by the
provisions of 5 U.S.C. 556 and 557 and 15
therefore excluded from Executive
Order 12291 by section 1 {a){1) of the
Order.

§558.355 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512{e), 82

Stat. 345-347 {21 U.S.C. 360b(e)}) and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1) and redelegated to the Bureau
of Vetennary Medicine (21 CER 5.84),
§ 558.355 Monensin 1s amended by
removing paragraph (b){4).

Effective date. This regulation is effective
April 6, 1981.
(Sec. 512(e), 82 Stat. 345-347 (21 US.C.
360b{e))).

Dated: March 23, 1931.
Gerald B, Guest
Acting Direclor, Bureau of Velerinary
Medicine.
{FR Doc. 51-5006 Filed 3-25-51: &:45 oz}
BILLING CODE 4110-03-8 -

Animal Drugs, Feeds, and Related
Products; Tylosin

21 CFR Part 558

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amends the

* animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Cadco, Inc,
providing for safe and effective use of
an 8-gram-per-pound tylosin premix for
making complete swine feeds.
EFFECTIVE DATE: March 27, 1981

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Admnstration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION: Cadco,

~ Inc., P.0. Box 3599, Des Moines, IA

50322, 1s the sponsor of sypplemental
NADA (91-783) providing for use of a
premix containing 8 grams of tylosin (as
tylosin phosphate} per pound, in
addition to existing approvals for use of
4- and 10-gram-per-pound premixes, for
making complete swine feeds used to
ncrease rate of weight gain and
improve feed efficiency.

Approval of this application is based
on safety and effectiveness data
contained 1 Elanco Products Co.’s
approved NADA 12-491. Use of the data
1 NADA 12491 to support this
supplement has been authonzed by

* Elanco. This approval does not change

the approved use of the drug.
Consequently, approval of this NADA
poses no increased human nisk from
exposure to residues of the animal drug,
nor does it change the conditions of the
drug's safe use in the target animal
species. Accordingly, under the Burean
of Vetennary Medicine's supplemental
approval policy (42 FR 64367; December
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23, 1977), approval of this supplemental
NADA did not require reevaluation of
safety and effectiveness data m NADA
12-491,

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii} (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305), Food and Drug -
Admimstration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday:

The agency has determined pursuant
to 21 CFR 25.24 (d)(1)(i) and (iii)
(proposed December 11, 1979; 44 FR
71742) that this action 1s of a type that
does not individually or cumulatively
have a significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement 1s
required.

This action 1s governed by the
provisions of 5 U.S.C. 556 and 557 and 1s
therefore excluded from Executive
Order 12291 by section 1{a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C.-360b(i})), under
authority delegated to the Commussioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Véternary
Medicine (21 CFR 5.83), Part 55815
amended 1n § 558.625 by revising
paragraph (b)(4) to read as follows:

/
PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.625 Tylosin.
* * * * *

(b) * &k %

(4) To 011490: 4, 8, and 10 grams per
pound; paragraph (f)(1)(vi)(a) of thus
section.

* * * * *

Effective date. This regulation 1s
effective March 27 1981,

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: February 10, 1981.

Robert A, Baldwin,
Associate Director for Scientific Evaluation.

{FR Doc. 81-9249 Filed 3-26-81; 8:45 am}
BILLING CODE 4110-03-M

21 CFR Part 558

Animal Drugs, Feeds, and Related
Products; Tylosin and Sulfamethazine

AGENCY: Food and Drug Administration.

ACTION: Final rule.

suMMARY: The Food and Drug
Admmstration (FDA}) 1s amending the
amimal drug regulations to reflect
approval of a new amumal drug
application (NADA) filed for Seeco, Inc.,
for use of a tylosin and sulfamethazine
premux 1n the manufacture of swine
feeds.

EFFECTIVE DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Vetermary
Medicme (HFV-136), Food and Drug
Admimstration, 5600 Fishers Lane,
Rockville, MD 20857, 301—443-5247
SUPPLEMENTARY INFORMATION: Seeco,
Inc., Box 1014, North Highway 71,
Willmar, MN 56201, 1s sponsor of an
NADA (107-002) filed on its behalf by
Elanco Products Co. The NADA
provides for safe and effective use of a
premix contaming 10 grams per pound
each of tylosin (as tylosm phosphate)
and sulfamethazine for subsequent
manufacture of complete swine feed for
(1) maintammng weight gain and feed
efficiency 1n the presence of atrophic
rhiitis, (2) lowering the mncidence and
severity of Bordetella bronchiseptica
rhinitis, (3) prevention of swine
dysentery (vibrionic), and (4) control of
swine pneumonias caused by bactenal
pathogens (Pasteurella multocida and/
or Corynebacterium pyogenes).

Approval of this application is based
on safety and effectiveness data
contamed in Elanco Products Co.’s
approved NADA 41-275. Use of this
data in NADA 41-275 to support this
application has been authorized by
Elanco. This approval does not change
the approved use of the drug.
Consequently, approval of this NADA
poses no mcreased human risk from
exposure to residues of the ammal drug,
nor does it change the conditions of the
drug’s safe use mn the target animal
species. Accordingly, under the Bureau
of Veterinary Medicine’s supplemental
approval policy (42 FR 64367; December
23, 1977), approval of tms NADA has
been treated as would approval of a
Category II supplemental NADA and
does not requuire reevaluation of the
safety and effectiveness data in NADA
41-275, )

In accordance with the freedom of
mformation provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and

‘information submitted to support

approval of this application may be seen
m the Dockets Management Branch
(formerly the Heaning Clerk’s office)
(HFA-305), Food and Drug
Admmustration, Rm, 4-62, 5600 Fishers

Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979; 44 FR 71742) that this
action 1s of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
requred.

This action 1s governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(1), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 558.830 Is
amended by revising paragraph (b)(3) to
read as follows:

§558.630 Tylosin and sulfamethazine.
* * * * *

(b] * Kk k

(3) To 011490, 011749, 016968, 017255,
017274, 024174, 026186, 034500, 035955,
043743, and 046987* 10 grams per pound
each, paragraph (f)(2)(ii) of this section.
* * * * *

Effective date. This regulation is
effective March 27, 1981.

{Sec. 512(1), 82 Stat. 347 (21 U.S.C, 360b(i}))
Dated: February 5, 1981,

Gerald B. Guest,

Acting Director, Bureau of Veterinary

Medicine.

[FR Doc. 81-9430 Filed 3-26-81; 8:45 am]

BILLING CODE 4110-03-M

DEPARTMENT OF STATE
22 CFR Part 19
[Dept. Reg. 108.805]

Benefits for Spouses and Former
Spouses of Participants in the Foreign
Service Retirement and Disability
System

AGENCY: Department of State.
ACTION: Amendment of rule.

SUMMARY: On February 19, 1981, the
Department of State published a final
rule on benefits for spouses and former
spouses of participants and certain
former participants in the Foreign
Service Retirement and Disability
System (46 FR 12957). This wag
necessary because those benefits cama

P
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mto effect-on February 15, 1981, but the
Department of State undertook to
consider subsequent comments for
possible amendments. Such comments
have been received and considered. The
resuits of the consideration and further
review are reflected below.

EFFECTIVE DATE: March 20, 1981.

FOR FURTHER INFORMATION CONTACT:
Gertrude Wieckoski, Chief, Retirement
Diwision, Bureau of Personnel,
Department of State, Washington, D.C.
20520, Phone (202) 632-9315.
SUPPLEMENTARY INFORMATION: The
comments received by the Department
are set forth below together with the
Department’s response.

1. Comment; Several letters were
recerved recommending that the
Department honor court orders-directing
or umplying that the employee make
payments from annuity to a former
spouse or whichmake no reference to
the payingagent. -

Response: The Department 1s
amending paragraph (3) of section 19.6—
2(a) to permit a finding that a court
order is qualified when it makesno -
reference to the paying agent, Le. merely
directs that payments from a principal's
annuity be paid to a former spouse.
However, the Department 1s bound to
follow the provisions of-each court
order, and if an order directs that
payment be made by the principal, the
Department 1s not authonzed to take
over that payment responsibility if the
principal objects.

2. Comment: Establish procedures for
dealing with situations in which the
retiree was named payor, but has fallen
behind in payments. Such procedures
should include a timely review, with
minimum delay for appeals by the
retiree, and provisions for the Secretary
of State to take over the payor role
within as short a time as possible.

- Response: The Department does not
have authority to implement this
suggestion, however, annuities of the
refiree are subject to garnishment for
alimony or child support under 42 U.S.C.
659.

3. Comment: Section 19.6-7{b)
provides a principal 30 days to 1nitiate
legal action to contest a court order in
cases where the record centains support
for the objection. The phrase “legal
action” 1s vague. It should be made clear
that some formal legal action, beyond
merely consulting an attorney, 1s
requred, "

Response: The Department 1s
amending the paragraph to use the
phrase “formal legal action.”

4. Comment: Sections 19.6-6 and 19.6-
7 both seem to assume that only the =
principal ' would have an nterest

contesting a court order. The regulation
should provide for automatic
notification to both spouses whenever
the Department receives notice of a
divorce, with or without a court order,
from either spouse. It should also atlow
a period for response before the
Department makes any determination. If
neither party objects, the divorce decree
will automatically be considered valid.

Response: Section 19.6-8 provides for
prompt notice to both the principal and
the spouse of pertinent information
submitted by either party. There is
clearly an opportunity for both to
contest any action. Section 19.6-7 does
not provide for deferral of payment to a
spouse following submussion of &
divorce decree or court order by a
principal because of the adverse impact
of such a delay on the spouse. With
respect to the last point 1n the comment,
section 19.6-5(b)(1) states that any
decree recognized as valid by both
parties will be considered valid.

5. Comment: The Department cannot
determune that a pro rata share is or will
be payable, without first giving the
prmncipal an opportunity to submit a
court order which provides that no such
share be paid.

Response: Under the Act, a pro rata
share of a principal’s annuity becomes
payable to a former spouse effective the
first of the month in which the final
decree of the divorces oblawned. The
Act also gives a court up to one year
following the divorce to order that some
other share be paid to a former spouse.
Section 19.8-7 of the regulations
provides that payment to a former
spouse of a pro rata share will
commence promptly after the
Department 1s notified of the divorce—
to reduce the need for large retroactive
payments—unless the principal has a

-valid objection. Section 19.6-4(b)
provides for adjustment in pro rata
share payments when such adjustment
1s subsequently ordered by a court.

6. Comment: There 1s no indication of
how the amount of any proposed
payment to a former spouse will be
,determuned. Thus 15 a serious omission, ~
because that amount 1s likely to be the
subject of dispute between the parties.
There is no justification for withholding
all payments to a former spouse when a
court order 15 ambiguous..

Response: A court order directing
payment to'a former spouse must state
the amount to be paid 1n specific dollar
terms or as a percentage of the
principal’s annuity, If the order1s
ambiguous on this point, it 15 not a
qualified order. Unless the department is

. Inreceipt of a qualified order ora

spousal agreement, a division under the
pro rata share formula is made. A

sentence has been added at the end of
§ 19.6-5{b) to make this clear; and the
definition in § 19.2(j) has been corrected..

7. Comment: Provision should be
made for multiple court orders applying
to the same former spouse, which could
occur when a husband-and wife obtain
divorces 1n two different jurisdictions.

Response: In this situation, under.a
general principle of common law, the
most recent qualified court order filed
with the Department would supersede
any previous order.

8. Comment: When two or more
former spouses are involved,
distribution on a first-come, first-served
basis as provided 1n the regulations,
seems inappropnate.

Response: This situation where there
are several former spouses must be
distinguished from that described in
comment 7. The nights of the first former
spouse may not be dimmshed by
admumstrative action of the Department
in order to provide for a second former
spouse. The latter should be on notice at
the time of marnage of the principal’s
financial obligations.

9. Comment: The Department does not
have the power to control the provisions
of court orders or spousal agreements. It
should provide instead that it will not
honor orders or agreements to the extent
that they.exceed the net annuity.

Response: This 1s the effect of § 19.6-2
(a)@).

10. Comment: Substitute the term
“spouse™ for “wife or husband” in
§ 19.11-7 which relates to benefits for
surviving children.

Response: The phrase “‘wife or
husband” was used to avoid confusion
with “3urviving spouse™ which is a
defined term which requires a minimum
penod of marriage in certain cases.

11. Comment: Regarding § 19.6-7, an
addition should be made to paragraph
{b) to provide that the withheld
payments will accrue interest at the rate
for Treasury bills during the pendency
of any action.

Response: The Department does not
have authority to'implement this -
suggestion.

12, Comment: Payments should be
made to the former spouse upon the
issuance of an appropriate interlocutory
decree. .

Response: The Act authorizes
payments to “former spouses.” A spouse
does not become a former spouse until-a
final decree of divorce 1s obtained.

13. Comment: The regulations omita
savings clause n section 820{b){5) of Act
which reads as follows: *(5) The 10-year
requirement of section 804(b){6), or any
other provision of this chapter, shall not

. be construed to affect the rights any
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spouse or individual formerly married to
a participant or annuitant may have,
under any law or rule of law of any
State or the District of Columbia, with
respect to an annuity of a participant or
annuitant under this chapter.” The
burden must be with the.parties to bring
to the Department’s attention more
favorable domiciliary State law, but a
vested right to retirement benefits must
not be regarded as forfeitable solely.on
the ground of a delay 1n a notice
requirement contained in the Federal
statute.

Response: The Department may not
make any payment to a beneficiary from
the Foreign Service Retirement and
Disabjlity Fund not authorized by
Federal law. Any right to a Foreign
Service retirement benefit granted a
beneficiary by a State law not
authorzed by Federal statute to be paid
to the beneficiary must be enforced
against the person authorized by
Federal law to receive the payment from
the Fund. These regulations in Part 19-
implement Federal law to which the
savings clause in section 820(b)(5) of the
Act does not apply.

Amendments

Through mnadvertence, the regulations
entitled “Benefits for Spouses and
Former Spouses of Participants m the
Foreign Service Retirement and
Disability System" were published on
February 19, 1981 as Part 18 of title 22 of
the Code. Part 18 has been used for
other regulations; accordingly Part 18 as
published on February 19, 1981 1s
renumbered as Part 19 and all the
section numbers and cross references
are changed accordingly.

In addition, the following amendments
are made as a result of comments
received by the Department or to correct
errors 1n the previous regulations:

§19.2 [Amended]

1. Paragraph (j) of § 18.2 as
renumbered 18 amended to strike “a
previous spouse” appearing at the end
thereof and to substitute “an eligible
beneficiary” 1n lieu thereof.

2. Subparagraph (3) of § 19.6-2(a) as
renumbered 15 revised to read as
follows:

§ 19.6-2 Qualifying court orders,

(a) * * -

(3) Direct that payments be made to
an eligible beneficiary from a principal’s
Foreign Service retirement benefit or
survivor benefit. If a court directs or
implies that a principal, rather than the
Secretary of State or the Government,
make the payments, the order will not
be considered qualified unless the
principal does not object during the 30-

day notice peniod provided under § 19.6~

]
* * * * *

3. Section 19.6-5(b)(3) as renumbered
1s amended by mserting the following as
the next to the last sentence thereof:

§19.6-5 [Amended]
* * * * *

(b)(3) * * * If a divorce decree 15
deemed valid under this paragraph, a
pro rata share payment 1s due a former
spouse unless PER/ER/RET 1s in receipt
of a court order which it has deemed
qualified under paragraph {a), or a valid
spousal agreement providing
otherwise. * * *

§ 19.6-7 [Amended]

4. Section 19.6-7(b) as renumbered 1s
amended to msert the word “formal”
immediately preceding the phrase “legal
action” each time it appears.

§ 19.9-1 [Amended]

5. Paragraph (a) of § 19.9-1 as
renumbered 1s amended by striking the
words “on or” immediately preceding
the phrase “after February 15, 1981.”

§ 19.11-3 [Amended]

6. Section 19.11-3(c) as renumbered 1s
amended by removing all text after the
first sentence.

§ 19.11~5 [Amended]

7 The second sentence of § 19.11-5{d)
as renumbered 1s amended by removing
“or former spouse” immediately
preceding the phrase “of a participant.”

Dated: March 18, 1981.

Richard T. Kennedy,

Under Secretary for Management.
[FR Doc. 81-9399 Filed 3-26-81; 8:45 am]
BILLING CODE 4710-15-M

INTERNATIONAL COMMUNICATION
AGENCY

22 CFR Parts 502, 504, 505, 525

Authority Delegations, Organization,
and Privacy Act Policies and

Procedures; Miscellanecus

Amendments

AGENCY: International Communication
Agency.
ACTION: Final rule.

SUMMARY: The International
Commun:cation Agency amends it
general regulations relating to
delegations of authority, organization,
and privacy. These amendments will
update the regulations to reflect
orgamzational changes, office moves,
and mmnor editonal corrections.

EFFECTIVE DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Jane S. Grymes, Management Analyst,
Management Analysis/Regulations
Staff, Associate Directorate for
Management, International
Communication Agency, Washington,
D.C. 20547, AC 202-523-4308.

SUPPLEMENTARY INFORMATION: Pursuarnt
to the authority of the Director of the
International Communication Agency
set forth 1n Reorganization Plan No. 2 of
1977 and Executive Order 12048 of
March 27, 1978, 22 CFR, Chapter V is
amended as follows:

PART 502—WORLDWIDE FREE FLOW
(EXPORT-IMPORT) OF AUDIO-VISUAL
MATERIALS

1. In § 502.1(a), the fifth sentence is
amended to add the office symbol and
will read as follows:

§502.1 Summary; general.

{a)* * * Export certification, import
certificate authentication, rulings, and
information, respecting the Agreement
may be obtained from the Chief
Attestation Officer of the United
States—International Communication
Agency, (PGM/TR), Washington, D.C.
20547

* * x * *

2. In § 502.2(a)(1), italics are added to
the first sentence to emphasize the title
of the Agreement. In § 502.2(a)(1), the
first sentence 1s amended as follows:

§502.2 Implementing statute and
Executive Order. !

[a)* *

(1) After the heading to Part 6, insert:
“Part 6 Headnote:

*“1. No article shall be exempted from duty
under item 870.30 unless a Federal agency or
agencies designated by the President
determines that such article is visual or
auditory matenal of an educational,
scientific, or cultural character within the
meaning of the Agreement for Facilitating the
International Circulation of Visual and
Auditogy Materials of an Educational,
Scientific, and Cultural Character. * * *

* * * * *

3. In § 502.2(d), the introductory
statement is revised to read as follows:

* * “* * L]
(d) Pub. L. 89-634 further provides:
* * * * *

4. Section 502.3(b) 15 revised to add
italics and will read as follows:

§502.3 Procedures.
* E * * *

(b} Imports: Educational/
nformational audio-visual materials, as
wdentified in the Substantive Criteria of
the regulations in this part, are
permitted duty-free entry into the United
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States upon authentication by the
International Communication Agency of
the Certificate of the Government of the
country wherein basic ownership 18
held, or the certificate of the United
Nations Educational,-Scientific and
Cultural Orgamzation (UNESCO),
attesting the educational/informational
character of such matenals within the
meaning of the “Agreement”, and
compliarice with applicable Customs
entry procedures (see 19 CFR 10.121).

+* * * *

5. § 502.3(c) 1s revised to add the
office symbol and will read as follows:
* * +* * *

(c) In order to establish qualification
for entry into the United States under
the provisions of Tariff Item 870.30, the
Applicant shall forward the foreign
certificate directly to;

Chief Attestation Officer of the United
States International Communication Agency,
(PGM/TR), Washmngton, D.C. 20547.

* *. * * *

6. Section 502.3(f) 1s revised to add

italics and will read as follows:

€ *- * * *

{f) Exports: U.S. educational/
informational audio-visual materals, as
1dentified 1n the Substantive Criteria of
these Regulations, may, if eligible as
provided herem, be certified by the
International Communication Agency as
being *“of mnternational educational
character,” and thus entitled to special
import privileges such as dufy-free entry
abroad inh “Beirut countries” (see §502.7
on history and background, for a list of
the countries where there 1s formal and
informal participation under the Beirut
Agreement), -

* * * * *

7 Section 502.3(g) 15 amended 1n the
address section to add the office symbol .
and will read as follows:

* * * * *

(g) For general information and’
application forms, Applicants should
write to:

Chief Attestation Officerof the Umted
States International Communication Agéncy,
(PGM/TR}, Washington, D.C. 20547.

* * * * *

-

8. In §502.4(a), the first sentence 15
amended to correct the title of the Chief
Attestation Officer and will read as
follows: —

§562.4 Consultation of experts.

(a) The Chief Attestation Officer of
the United States and the Attestation
Officers under his/her supervision will
routinely and continuously receive
Agency policy and legal guidance, and
protests of Applicants will be reviewed

by the Review Board and by the
Agency's Direclor as provided below.

&* * « [ *

9. In § 502.4(b), remove “Department
of Health, Education, and Welfare
(including U.S. Office of Education and
the National Institutes of Health)", and
msert in lieu thereof “Department of
Health and Human Services (including
the National Institutes of Heallh).
Department of Education,".

10. Section 502.5{b) has been amended
in the address section to correct the
office symbol and will read as follows:

§502.5 Review and appeal.
&*

* * * *

(b) Any Applicant may ask for formal
review of any ruling of a USICA
Attestation Officer. The request for
review must be made 1n writing and
addressed to the—

Review Board for the International Audio-
Visual Program (PGM/T), International
Communication Agency, Washington, D.C.
20547,

*® ® * * *

11. Section 502.6(c)(3) 15 amended to
define maps as being unbound. Section
502.6{c)(3) 15 revised to read as follows:

§502.6 Substantive criteria.

[c) * & ®

(3) Photographs, transparencies and
slides; models, static and moving:
charts, globes, maps (not bound) and

posters.
* * - * &*

12.In §502.7(d), the third sentence is

amended to include 1980 figures and will
read as follows:

§502.7 History and background.

* * * * L]

(d)* * * As of December 31, 1980, the
U.S. Government had 1ssued over 59,000
certificates covering an estimated
600,000 items of visual and auditory
materials (a number of the certificates
cover a series of items), and over 4,000
different Applicants had submitted

matenals for export certification. * * *
* * &« * *

13. Section 502.7(d) is amended to
remove the fourth (last) sentence.

14. In §502.7(e)(2), remove “United
Kingdom" and “France" from the second
list of countries (list of 4 countries), and
msert “United Kingdom™ and “France"
alphabetically in the first list of
countries.

PART 504—ORGANIZATION

15. In §504.2(c), the last full sentence
is amended to correct the number of
foreign countries in which USICA

maintains posts. Section 504.2(c} is
amended to read as follows:

§504.2 Description of central and field
organization, established places of which,
officers from whom, and methods whereby
the public may obtaln information. -

- L] Ll - =

{(c)* * * The International
Communication Agency operates field
posts 1n 125 foreign countries.

L + E * *

16. In § 504.2(d). 1n the flush paragraph
which follows subparagraph (1)(i}(3),
remove the number “38" and nsert in
lieu thereof the number “39".

17 In § 504.2(d)(1)(ii}, the second, -
third, and fourth sentences are amended

to read as follows:
* * * * L ]
4« & #
{g) +* & &

(i) * * * The Program Evaluation .
Staff performs followup for the Agency’s
inspection activities and evaluates the
extent to which media products reflect
the Agency's subject priorities. The
Planning and Guidance Staff provides
both fast daily and in depth background
guidance for operating elements of the
Agency and those U S. foreign policy
issues which are susceptible to public
diplomacy and on those domestic
concerns which are relevant to the
conduct of it. This staff also reviews
program proposals of the Agency’s
overseas posts and Washington
elements to assure that they are
consistent with agreed-upon pohcy and
that resources are allocated
accordance with priorities, and
represents USICA 1n interagency

meetings on public affairs issues. * * *
* 4+ * - -

18. In § 504.2(d)(1)(iii), the fourth
sentence 1s amended to read &s follows:
* * k 4 * L 4

* R &

E;".]) 4 & °k ) -

(iii) * * * The Office of Private Sector
Programs works with orgamzations in
the privale sector and in some cases
provides limited financial assistance for
their non-profit activities 1n support of
the Agency's public diplomacy and
international exchange of persons
objectives. * * *

19. In § 504.2{d)(1)(vi). the first
sentence 15 amended to read as follows:

[d) LI B 1

(1) * 4 4

{vi) The Agency mantains 201 posts

abroad in 125 countries. * * *
* L 4 * L 4 *
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20. In § 504.2(d)(1)(vii) beginning with - Appendix I [Amended]

the third sentence, the balance of the
paragraph 1s amended to read as

follows:
* “k * * *

* &k %
@, J

(vii) * * * The Office assists in the
drafting of proposed legislation,
Executive Orders, regulations, contracts,
leases, and other legal documents, and
participates in the negotiation of
mternational agreements. The Office
represents the Agency in hearings
arising from disputes on contracts, equal
employment opportunity, grievances,
labor disputes, and licensing. The Office
provides support to trial counsel 1n
cases tried before domestic and foreign
courts. The Office secures the necessary
rights clearances for the Agency's
activities, recommends waivers of
certain J visa restrictions, and advises
on matters relating to ethical conduct
and conflict of interest of Agency
employees.
* * * * x

21, Section 504.2(d)(1)(viii) 18 revised
to read as follows:

* * * * %

* % %

(g]) * % %

(viii) The Office of Congressional and
Public Laaison, {CPL), directs and carries
out activities designed to discharge the
Agency'’s obligation to provide
information about USICA policies,
mission and programs to the American
people, the Congress and the
commumcations media. It publishes
news releases, fact sheets and
pamphlets; provides Agency speakers in
response to invitations from
orgamzations and mstitutions mn the
U.S., and holds seminars and workshops
with academic, business, professional
and public interest institutions and
groups. It 1s responsible for the
preparation of the Agency’s Annual
Report to Congress, dissemination of
appropriate Agency-produced matenal
to Congress and publication of the
Agency’s internal newsletter. The office
18 responsible for conducting tours of the
Agency exhibit at the VOA
headquarters gnd for all USICA actions
under the Freedom of Information Act
and the Privacy Act. On congressional
matters it maintains contact with
Members and their staffs and serves as
Agency coordinator of hearings on
substantive legislation and of Agency
programmng of Members and staff. The
1982 estimate provides for a staff of 22
positions.

* * & * *

22, In § 504.2 Appendix I, in item No.
1, the sixth office listing 1s revised to

read as follows:
E 2 * * * *

[1)* * >

Associate Directorate for Management
Office of Equal Employment Opportunity
Office of Systems Technology;

* * * * *

23. In § 504.2 APPENDIX I item No. (2)

{c) 18 revised to read as follows:
* * * * *

(2]* * &

(c) International Communication Agency,
Health and Human Services Building, 330
Independence Avenue, S.W., Washington,
D.C. 20547; Associate Directorate for
Broadcasting (VOA). .

*

* * * x

Appendix I

24. In § 504.2 APPENDIX II the third
office listing 1s removed.

PART 505—PRIVACY ACT POLICIES
AND PROCEDURES

§505.3 Procedures for requests
pertaining to Individual records in a system
of records.

25. In § 505.3(b), the first sentence 13
amended to correct the mailing address
and should read as follows:

* * * * *

(b) All requests under the Privacy Act
should be directed to the Office of-
Congressional and Public Liaison, 1750
Pennsylvama Ave., N.-W., Washngton,
D.C. 20547, which will coordinate the
search of all systems of records
specified in the request, * * *

* * * * *

26. In § 505.3(c), the second sentence
is amended to read as follows:

{c)* * * All other requests shall be
submitted by the post to the Office of
Congressional and Public Liaison, as
noted 1n paragraph (b) of this section,
and the mdividual so notified of thus

action 1n writing.
* * % %« *

27 In § 505.5(b)(1), the second
sentence 1s amended to read as follows:

§ 505.5 Disclosure of requested
information to individuals.
* * * ® *

(b) Access to Records—(1) * * * All
requests for information on whether or
not the Agency's system or systems of
records contain information about the
individual will be acknowledged within

ten working days after receipt of the
request by the Office of Congrossional
and Public Liaison.

* * * * *

PART 525—ADMINISTRATIVE
ENFORCEMENT PROCEDURES OF
POST-EMPLOYMENT RESTRICTIONS

28, § 525.6 is revised to read as
follows:

§525.6 Appointment and qualifications of
examiner.

When a former Government employce
after receiving adequate notice requosts
a hearng, a presiding official
{heremafter referred to as “examiner”)
shall be appointed by the Director to
make aninitial decision, The examiner
shall be a member of the bar of a State
or of the District of Columbia, who is
mmpartial and who has not participated
1 any manner in the decision to initiate
the proceedings.

29. In § 525.8, the introductory
paragraph 1s amended to add a colon at
the end of the paragraph. The paragraph
18 revised to read as follows:

§525.8 Rights of parties at hearing.

A hearing shall include, at a minimum,
the following rights for both parties:
%

* * * *

30. § 525.14 18 revised to read as
follows:

§ 525.14 Judicial review.

Any person found to have
participated 1n a violation of statutory or
regulatory post-employment restrictions
(18 U.S.C. 207(a), (b), or (c) or the
regulations compiled 1n Part 737 of ‘Title
5 of the Code of Federal Regulations)
may seek judicial review of the
admimstrative determmation,

It1s the general policy of the
International Communication Agency to
allow time for interested parties to take
part n the rulemaking process. These
amendments are admumstrative in
nature, therefore, the rulemaking
process mvolving comment and public
procedure is waived and these
amendments become effective March 27,
1981.

Issued at Washington, D.C. on March 19,
1981
John W.Shirley,

Acting Director, International
Communication Agency.

[FR Doc. 81-027 Filed 3-26-81; 8:45 am)
BILLING CODE 8230-01-M
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DEPARTMENT OF LABOR

—Wage and Hour Division, Employment
Standards Administration

Office of the Secretary

29 CFR Parts 1,4, 5,and 6

Further Deferral of Effective Dates of
Regulations

AGENCY: Wage and Hour Division, and
Office of the Secretary, Labor.

AcTion: Notice of further deferral of
effective dates of final rules.

SUMMARY: This notice further defers the
effective dates of certain Labor
Department regulations from March 30,
1981 and April 17, 1981 until May 1, 1981.
This action 1s taken 1n order to perntit
reconsideration of these rules in
accordance with Executive Order 12291,
DATES: The effective dates are deferred
until May 1, 1981. See the table below
for more information.

ADDRESS: Henry T."White, Jr., Deputy
Administrator, Wage and Hour Division,
Employment Admimstration, Frances -
Perkins, Department of Labor Building,
Room $-3502, 200 Constitution Avenue,
NW, Washington, D.C. 20210.

FOR FURTHER INFORMATION CONTACT:
Henry T.-White, Jr., Telephone: (202)
523-8305.

SUPPLEMENTARY INFORMATION: In the
Federal Register of February 6, 1981 (46
FR 11253-11254) the Department of
Labor published a notice deferring the
effective dates of Parts 1, 5, and 6 of
Title 29 of the Code of Federal
Regulations (29 CFR Parts 1, 5, and 6)
until March'30, 1981, This action was
taken 1n response to a January 29, 1981
Memorandum from President Reagan in
order to allow for a full and appropnata
review of these rules. In the Federal
Register of February 12, 1981 (46 FR
11971) this Department published a
notice defernng (staying) the effective
date of Part 4 (including § 4.133) of title
29 of the Code of Federal Regulations
{29 CFR Part 4) until April 17, 1981 to
permit further review of the rule.

This decument will further defer the
effective dates of all of these regulations
until May 1, 1981, This action 19
‘necessary 1n order to permit
reconsideration of these regulations in
accordance with Executive Order 12291,
Because these rules raise a great many
1ssues, reconsideration will take
additional time. The need for such
reconsideration constitutes good cause
for this deferral. For this teason and
because these rules are scheduled to

become effective very shortly,

additional notice and public procedure
on this change of effective dates 13
impracticable, unnecessary and contrary
to the public interest and good cause

Vs

exists for making these postponements
effective immediately. -

The following chart contains a
description of each of the rules being
deferred by this notice:

Ru3 Sibiedt

Praviously
Orgiacd pubieadon of nie in final form sd:eddggggﬁecﬁva

1.23 CFR Part 1o, Procodure  for  Predolomminaton of
Wage Rates.

2. 29 CFR Part 4 ... Sonvico Contract Act; Labor Standads
for Fodera! Senvico Contract

Lebor
Applizable to Nonconstustion Con-
tracts Subject to tho Contract \Work
Hours end Safely Standards Act),

4. 29 CFR Part 8. RUCs of Proctice for Administra¥ivo

ed Construction
oca) Senvics Contracts.

2. 16, 1681 (46 FR 4306)— . Mar. 30, 1981,

Jdan. 16, 1931 (48 FR 4320) and Jon.  Ape. 17, 1981
23, 1631 (43 FR 4835).
Jan. 16, 1931 (48 FR 4320). Mar. 30, 1581.

Jan. 16, 1681 (49 FR 4398)cmmeenee Do.

Authority

The statutory autHority for this action
is as follows:

1: As to 29 CFR Part 1:

(5 U.S.C. 301; R.S. 161, 64 Stat. 1267:
Reorganization Plan No. 14 of 1950, 5 U.S.C.
Appendix; 29 U.S.C. 259; 40 U.S.C. 276a—
276a-7; 40 U.S.C. 278¢; and the laws listed in’

Appendix A of this Part) °

2. As to 29 CFR Part 4:

(41 U.S.C. 351, et 5eq., 79 Stat. 1034, as
amended in 86 Stat. 780, 80 Stat. 2358; 41
U.S.C. 38 and 39; and 5 U.S.C. 301)

3. As to 29 CFR Part 5;

(40 U.S.C. 278a—278a-7; 40 U.S.C. 278; 40
U.S.C. 827-332; Reorganization Plan No. 14 of
1950, 5 U.S.C. Appendlx; 5 U.S.C. 301; and the
statutes listed in section 5.1(a) of this Part)

4, As to 29 CFR Part 6:

(Secs. 4 and 5, 79 Stat. 1034, 1035 as amended
by 86 Stat. 789, 780, 41 U.S.C. 353 and 354; 5
U.S.C. 301; Reorg. Plan No. 14 of 1950, 64 Stat.
1267, § U.S.C. Appendix; 46 Stat. 1484, as
amended by 49 Stat. 1011, 78 Stat. 238, 40
U.S.C. 276a~-278a-7; 78 Stat. 357-359, 40
U.S.C. 327-332; 48 Stat. 848, as amended by 63
Stat. 108, 72 Stat. 967, 40 U.S.C. 276¢)

Signed at Washington, D.C, this 24th day of
March 1881,

Raymond J. Donovan, .
Secretary of Labor.
Cralg A. Berrington,

Deputy Assistant Secretary for Employment
Standards.

" [FR Doc. 61-533 Filed 3-26-513 £:45 am)

BILLING CODE 4510-27-M

Occupational Safety and Health
Administration

29 CFR Part 1910 —_—
[Docket No. H-004E]

Occupational Exposure to Lead;
Supplemental Statement of Reasons
and Amendment of Standard; Notice
of Deferral of Effective Date

AGENCY: Occupational Safety and
Health Administration (OSHA), Labor.

AcTION: Notice of further deferral of
effective date of final rule.

SUMMARY: This notice defers the
effective date of the Supplemental
Statement of Reasons and Amendment
of the Lead Standard until April 30, 1981.
The action is necessary to allow
additional time to consider the
appropriateness of the lengthy and
complex document n light of the ‘
numerous petitions for administrative
review which have been recerved.

On January 21, 1881, OSHA published
in the Federal Register (46 FR 6134) a
supplemental statement of reasons
assessing the technological and
economic feasibility of meeting the
permussible exposure level for lead
contained in the lead standard {29 CFR
1910.1025), n 46 industries, The
document was prepared in response to a
remand order from the U.S. Court of
Appeals for the D.C. Circuit, in the
“United Steelworkers of America v.
Marshall,” No. 78-1048 (August 15,
1980). The supplemental statement of
reasons covered nearly 100 pages in the
Federal Register, and was ongnally
scheduled to be effective on February
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20, 1981. On February 6, 1981, the
effective dates of several final
regulations were deferred until March

30, 1981 pursuant to a Presidential
Memorandum to the Secretary of Labor
and other cabinet officials (46 FR 11253).
Due to the length and complexity of the
document and the numerous petitions
for administrative review which have
been received, additional time 1s needed
to allow for a full and appropnate
review of the supplemental statement of
reasons. Therefore, the effective date of
this document 1s hereby deferred until
April 30, 1981, Due to the short deferral
period, notice and opportunity for public
comment on the deferral 1s impractical
and unnecessary under 5 U.C.S. 533 and
29 U.S.C. 855(b).
DATES: The effective date 1s deferred
until April 30, 1981.
FOR FURTHER INFORMATION CONTACT:
Dr. Robert Beliles, Occupational Safety.
and Health Admimstration, Room
N3817, U.S. Department of Labor,
Washington, D.C. 20210, (202) 523-7081.
Signed at Wash.ngton, D.C. thus 24th day of
March 1981.
Thorne G. Auchter,
Assistant Secretary of Labor.
[FR Doc. 81-8392 Filed 3-26-81; 8:45 am})
BILLING CODE 4510-26-M

29 CFR Part 1910
[Docket No. H-004M}]

Occupational Exposure to Lead; New
Trigger Levels for Medical Removal
Protection; Deferral of Effective Date

AGENCY: Occupational Safety and

Health Admimstration, Labor.

ACTION: Notice of further deferral of

effective date of new tngger levels for

medical removal protection; request for

gomments on one-year delay of effective
ate.

SUMMARY: OSHA 1s delaying the
effective date of the new trigger levels
for medical removal protection under
the lead standard (Sec. 1910.1025(k))
from the April 1, 1981 date previgusly
announced 1n the Federal Register (46
FR 14897) to May 1, 1981. This action1s
taken upon the request of several
mdustry parties and members of the .
public to allow more time for the
submission and evaluation of additional
information from all interested persons
concerning any further relief that may
be appropriate. All interested persons
are agam invited to submit mformation
and views on any 1ssues involved i the
requests for a one-year delay in the
effective date of the new MRP trigger
levels.

DATES: The effective date of the new
trigger levels 1s May 1, 1981. All data

and comments must be received by
April 15, 1981,

ADDRESS: All comments should be
submitted to the Docket Officer, Docket
No. H-004M, Occupational Safety and
Health Administration, Room S6212,
U.S. Department of Labor, 200
Constitution Avenue; NW, Washington,
D.C. 20210. Telephone (202) 523-7894.
FOR FURTHER INFORMATION CONTACT:
Dr. Robert P Beliles, Occupational
Safety and Health Admimstration,
Room N3718, U.S., Departmentof Labor,
Washington, D.C. 20210, Telephone (202)
523-7081.

SUPPLEMENTARY INFORMATION: On
March 3, 1981, OSHA published a notice
1n the Federal Register (46 FR 14897)
delaying the effective date from March
1, 1981 to April 1, 1981 of the new
removal and return trigger levels for
medical removal protection (MRP) under
the standard on occupational exposure
to lead. That notice summanized the
prowvisions of MRP and explained the
need in the standard for progressively
phased-in air-lead and blood-lead levels
triggering employee removal from and
subsequent return to lead-exposed jobs.

The one month delay was granted as
an mnterim measure 1n response to an
application from certain employers and
mdustry groups representing major
segments of the lead industry for a one-
year delay 1n the effective date of the
new tngger levels provided 1n the lead
standard (29 CFR 1910.1025(k)). In thewr
application mdustry alleged that the
mmplementation of the new tnigger levels
15 infeasible because; (1} it would
requure the removal of many skilled
employees, including supervisors,
foremen, and maintenance workers,
whose blood-lead levels currently
exceed the new 60pg/100g removal
level; and (2) 1n order to achieve the
new return level of 40pg/100g an
unexpectedly long removal time would
be needed, which would deprive
industry of employees’ skills and
experiences that could not easily be
replaced. The result, they assert, would
be serious and adverse to the continued
operation and productivity of their
plants, mcluding the proper functioming
of health and safety controls.

The adequacy and accuracy of these
allegations and supporting data as a
basis for the requested delay have been
challenged in responses by several
unions. The umons further state that any
delay industry may eventually prove to
be justified should be granted only on a
plant-by-plant basis.

Since mdustry’s allegations raised
serious questions concerning the
feasibility of the new trigger levels and
what relief would be approprate to

T

protect employees, the effective date of
the new trigger levels was delayed until
April 1, 1981 to enable the agency to
obtamn and consider the necessary
evidence.

To facilitate this process, OSHA In a
letter dated March 5, 1981, specifically
requested from mdustry the following
wnformation:

Issue: On March 1, 1981 when the
provision to remove workers with blood-
lead levels 1n excess of 60 ug/100 grams
of blood becomes effective a portion of
the industrnal force may be required to
be removed. The agency requests that
the industry or other interested parties
provide information on:

1. Describe the fotal workforce in each
plant for which relief from the 60 MRP
trigger is requested or is to be
congidered with specific information on
the following:

(a) The number of supervisory or
skilled workers exposed to lead in each
plant. Of this group, how many will be
removed because their blood-lead lovels
are at or above 60 pg/100 grams of
whole blood?

{b) The number of employees who
were transferred because their blood-
lead levels were at or above 80 or 70 pug/
100 grams of whole blood.

(c) Were any of these employees
removed when their blood lead levals
were lower than the triggers? If so why?

All of the’above information (a~c)
requested for supervisory or skilled
workers should also be provided for
other employees, i.e., those not
clagsified as skilled or superviaory.

2.For all employees who were
removed at triggers of 80 or 70 ug/100
grams of whole blood and those who
would be removed at 80 pg/100 grams of
whole blood, please submit the
following data:

(a) Blood-lead measures from 1976 to

‘the present, to include dates of testing;

(b) Pre-employment blood-lead levels;

{c) Dates of removal and length
(weeks, months, years) of removal
penod;

(d) Environmental lead levels;

{e) Respiratory protective devices
(types of respirators and duration of use,
1.e., hours per day);

{f) Efforts and accomplishments in
mmproving hygiene facilities and
practices.

Issues: In the medical protection
removal provision, OSHA designated
the reduced blood-lead level which
employees must achieve before they can
return to the job from which they were
removed. The industry contends that the
removal periods are long and
burdensome.
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To address this 1ssue commentors
should provide the following
information:

1. Individualized blood lead data, plus .

the first reentry blood lead data
{(including all dates of sampling) for lead
exposed employees.

2. Data for employees exposed to lead
for each plant for which relief is
requested. These data sets must include:

{(a) Medical removal protection blood
lead level Tor those undergoing MRP,
serial blood-lead levels during the
“removal-return-to-job” period,
mcluding dates on which blood-lead
level determinations were made for
employees at all plants;

{b) For all skiiled/supervisory
employees; the Agency will need
wnformation on: ~ .
—Individual blood lead levels, records

of serial measurements and dates of

such measurements;
—Airrborne lead levels to which
individual workers were exposed;
—Respiratory protective devices used
by each employee (specify the type
and duration of use 1n hours);

—Blood-lead levels for community
residents who were never employed
by the lead industry or otherwise
expenenced occupational exposure to
lead. If available, these data should
be related to the proximity of the
residents to the plant.

Further, the.applicant should address
thus relevant question: How much time
{weeks, months) must elapse before
workers removed at the “60 g tngger”
can achieve a blood-lead level of 40 pg/
100 grams of whole blood and refurn to
the job from which they were removed;
a rationale for the estimates will be
helpful.

Issue: The application for relief cites
the Lyman and Nelson paper *Predicting
Return to Work after Removal Required
by Health Standards.” This report
analyzed the reduction 1n blood lead
levels experienced by 87 workers in a
primary lead smelter which was closed
because of an employee strike. The
petitioners have been asked the
following specific questions with regard
to thus paper:

1. Identify the location of the plants
where these workers are’employed.

2. Show that percentage of the
workfofce which was represented by
striking employees.

3. Submit blood-lead measurements
for all individuals cited m the report.
These data should cover the period 19768
to the present.

4. Provide a work history for each
employee, including length of time at
various job sites.

-5. Describe non-occupational lead
sources to'which the employees were

exposed and the contribution of those
sources to the workers' lead burdens.

6. Submit data on type of respiratory |
protective devices and the duration
(hours/day) such devices are worn by
the employees.

7 Show the historical MRP pattern for
each worker. “

8. Submit Figures 5 and 6, referred to
1n the text, but not mncluded 1n the
application submitted to OSHA.

Finally, commentors should speak to
the 1ssue of (a) whether the relief the
applicants are seeking can be
accomplished by the temporary varniance
procedure on a plant-by-plant basis, and
{b) whether the removal of workers at
the trigger will affect the industry’s
technological ability to comply with the
standard to prevent lead induced
disease and disability.

To summanize, the five basic issues on
which information was requested are as
follows:

1. What per cent of workers are
affected by the 60 ug/100g tnigger?

2. Does this differ by industry or
plant? If so, why? .

3. How long does it take the blood-
lead concentration of workers removed
from lead exposure to reach a pointat .
which they can be returned to work? In
other words, what 1s the biological half
life of blood-lead of workers removed
from lead exposure?

4, Is there a subpopulation of workers,
such as supervisors, who do not respond
m the above manner? .

5. Are there confounding factors wi
regard to the effect of blood-lead of
reduction after removal,-such as
previous history of exposure, age, type
of exposure, etc?

It has now become apparent that more
time will be needed to allow adequate
submissions of additional data and
argument. In response, therefore, to
several requests from industry and
mnterested members of the public for
additional time, OSHA has decided to
further delay the effective date of the
new trigger levels, provided in Sections
1910.1025{k}(1)(i)(C) &nd
1910,1025(k)(1)(iii)(A)(3), until May 1,
1981. Thus brief additional delay will
enable all interested persons to submit
their comments and information and
will allow the agency to better evaluate
the requests and responses to determine
what long-term action, if any. 1s -
appropriate.

All interested persons are agan
nvited to submit information and views
on any 1ssues mnvolved 1n the requests’
for delay in the effective date of the new
MRP trigger levels. Because of time
limitations, all comments must be
received by April 15, 1981 to be assured
of consideration by the agency. Written

comments should be submitted in
quadruplicate, to the OSHA Docket
Office, Docket No. H-004M, Room
$6212, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
D.C. 20210, telephone (202) 523-7894.
The requests and comments received so
far, as well as the entire March 5 letter
and all comments received 1n response
to this notice, will be available for
inspection and copying at the Docket
Office.

In view of the brief time available and
the limited nature of the delay in the
effective date provided herein, OSHA
has determined that public notice and
comment on this extension of the delay
of the effective date are impracticable,
unnecessary and contrary to the public
interest, within the meaning of 5 U.S.C.
553(b) and section 6{b) of the
Occupational Safety and Health Act.

Signed at Washington, D.C., this 24th day
of March 1881.

Thome G. Auchter,

Assistant Secretary of Labor.
[FR Doc. 813390 Filed 3-26-81; &45 am)
BILLING CODE 4510-26-4

DEPARTMENT OF EDUCATION
Office of Special Education
34 CFR Parts 104 and 300 B

Asslstance to States for Education of
Handicapped Children, and
Nondiscrimination on the Basis of
Handicap in Programs and Activities
Recelving or Benefiting From Federal
Financlal Assistance; Notice of
Interpretation

AGENCY: Department of Education.

AcTiON: Notice of postponement of
wnterpretation.

SUMMARY: The Secretary of Education
postpones the effective date of the
notice of interpretation published in the
Federal Register on January 19, 1981 (46
FR 4912). The new effective date is May
10, 1981. The Secretary takes this action
1n order to provide an opportunity for
analyzing this interpretation.

DATE: The effective date of this
interpretation is postponed until May 10,
1981.

FOR FURTHER INFORMATION CONTACT:
A. Neal Shedd, telephone: (202) 245~
7091.

SUPPLEMENTARY INFORMATION: On
January 19, 1981 (46 FR 4912), the
Secretary of Education published a
notice of interpretation of Part B of the
Education of the Handicapped Act and
Section 504 of the Rehabilitation Act of
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1973 to require a public educational
agency to provide clean intermittent
catheterization as a “related service"
when it is required to provide a free
appropriate public education, including
services in the least restrictive
environment, to handlcapped children
who are entitled to receive services
under these statutes.

Purguant to a Presidential
memorandum dated January 29, 1981,
the effective date of this interpretation
was postponed until March 30, 1981 (46
FR 12495; February 17, 1981).

The Secretary further postpones the
effective date of this interpretation.
During the period of postponement the
Department will review the
interpretation.

[ZO)U .5.C. 1221e-3, 1401, 1411-—1420 29 U.S.C.
784
Dated: March 24, 1981.
T. H. Bell,
Secretary ofEducatmn
|FR Doc. 818413 Filed 3-28-81; 8:45 am}
BILLING CODE 4000-01-M

Office of Elementary and Secondary
Education

'34 CFR Parts 200 and 201

Financlal Assistance to Local and
State Agencies To Meet Special

~ Educational Needs; and Finangial
Assistance to Local Educational
Agencies for Children With Special
Educational Needs

AGENCY: Department of Education.
ACTION: Amendments to final
regulations,

SUMMARY: The Secretary of Education
amends the final regulations for Title I
of the Elementary and Secondary
Education Act of 1965. The regulations
provide for financial assistance to local
and state agencies to meet special
educational needs and financial
assistance to local educational agencies
for children with special educational
needs. These amendments designate the
provisions regarding “excess costs” and
“supplement not supplant” as guidelines
and make minor changes in these
provisions, The Secretary makes these
amendments as a result of public
comments on these provisions and to
relieve burdens on grantees.

DATES: Except for §§ 200.93-200.95 and
§8§ 201.130-144, the final Title I
regulations that were published in the
Federal Register on January 19, 1981, as
" amended by this document will take |
effect as final regulations on an interim
basis on March 30, 1981. As amended by
this document, §§ 200.93-200.95 and

§§ 201.130-201.144 will take effect as
guidelines 45 days after they are

_ transmitted to Congress. These

guidelines will be transmitted to
Congress at about the same time this
notice is published in the Federal

\ Register. If you want to know the

effective date of the guidelines, call or
write the Department of Educanon
contact person.

FOR FURTHER INFORMATION CONTACT:
Dr. John F. Staehle, Office of
Compensatory Education, Department of
Education, 400 Maryland Avenue, SW.,
(Room 3642, ROB-3) Washington, D.C.
20202,

SUPPLEMENTARY INFORMATION:

A. Excess Costs and Supplement, not
Supplant Provisions Desxgnated as
Guidelines

Final regulations for Title I of the
Elementary and Secondary Education
Act of 1965 were published in the

Federal Register on January 19, 1981 (46

FR 5136-5235). Pursuant to a Presidential
memorandum, the effective date of these
regulations was postponed until March
30, 1981 {46 FR 12495 (Feb. 17, 1981)).

On the same date that the final Title I
regulations were published, the
Department published a Notice of
Proposed Rulemaking: Cross-reference
(46 FR 5236 (Jan. 19, 1981}) which invited
public comment on the provisions in
§8§ 200.93-200.95 (Excess costs) and
§§ 201.130-201.143 (Supplement, not
supplant). The Department has received
a number of comments objecting to the
burdens imposed by those provisions. In
particular, a number of school
administrators expressed the opinion
that the final regulations regarding

“excess costs” did not provide as much
flexibility as the June 11, 1980 proposed
regulations.

After further reviewing the final Title X
regulations concerning the “excess
costs” and “supplement, not supplant”
requirements, the Secretary has decided
to amend §§ 200.93-200.95 and
§§ 201.130-201.144 to designate them as
guidelines, rather than regulations. As
guidelines, these provisions do nof .
impose any requirements on grantees
beyond those specified in the Title I
statute. Rather, the guidelines are
intended to assist agencies in meeting
the statutory requirements, While the
guidelines describe permissible ways of
meeting the statutory “excess costs” and
“supplement, not supplant”
requirements, grantees may develop and
pursue alternative approaches that
comply. Grantees must, of course,

- continue to comply fully with the

“excess costs” requirement in section
126(b) of the Title I statute and the

“supplement, not supplant”
requirements in sections 126 (c) and (d)
of the Title I statute.

This notice implements the Secetary's
decision by amending the final Title
regulations to make §§ 200.93-200.95
and §§ 201.130-201.144 guidelines. These
guidelines will take effect 45 days after
they are transmitted to Congress,

B. Changes in the Excess Costs and
Supplement, not Supplant Guidelines

Section 116.94(d)(2)(ii) of the proposed

" Title I regulations that were published

on June 11, 1980 (45 FR 39726) indicated
that, in computing the number of non-
Title I staff needed to meet the excess
costs requirement, an agency could ¢
“disregard a fraction of a full-time
equivalent staff member.” In contrast,
§ 200.94(d)(2)(i)(B) of the final
regulations reduced agency discretion

. by only authorizing rounding of the

required full-time equivalent staff to the
nearest whole number. Based on'a
number of public comments objecting to
the burden imposed by this change, this
notice amends § 200.94(d) to permit an
agency to disregard a fraction of a full-
time equivalent staff member in
complying with the excess costs
requirement,

Section 200.90 of the June 11, 1980

proposed Title I regulations paraphrased
the Title I statutory prohibition against
considering Title I funds in determining
the amount of State aid to be paid to an
LEA. This provision was renumbered as
§ 201.144 in the final Title I regulations
published on January 19, 1981, but was
inadvertently omitted in publication.
This notice amends the guidelines to
include § 201.144.
(Catalog of Federal Domestic Assistance, No.
13,428, Educationally Deprivad Children—
Local Educational Agencies and No. 13,430,
Educationally Deprived Children—State
Administration)

Dated: March 24, 1981,

T. H. Bell, ’
Secretary of Education,

The Secretary amends Parts 200 and
201 of Title 34 of the Code of Federal
Regulations, as published in the Foderal
Register on January 19, 1981 (46 FR
5136-5235), as follows:

PART 200—FINANCIAL ASSISTANCE
TO LOCAL AND STATE AGENCIES TO
MEET SPECIAL EDUCATION NEEDS

{1) On page 5146, revise § 200.92(b) as
follows:
§200.92 Supplement, not supplant.
* * +*

* *

(b) Guidelines for LEAs. In addition to
meeting the basic requirement in
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paragraph {a) of this section, and LEA
that receives Title T assistance should
refer to:the gujdelines in 34 CFR 201.130~
201:143 to assist it in meeting other
supplement, not supplant requirements
that apply to certain State and local
programs.

(2) Onyage 5146, revise § 200.93(a) as
follows:

§200.93 Excess costs: introduction.

_{a) Basic standard. (1} Except for the
exemptions in 34 CFR 201.118, an agency
that receives Title I assistance shall use
Title Ifunds in compliance with the
excess costs requirement in section
126(b) of Title I. Sections 200.93-200.95
are guidelines to assist agencies in
meeting that requirement. While these
guidelines describe permissible ways of
meeting the statutory reqmremenn
grantees may develop altérnative’
“approaches that comply. .

(2) An agency complies with the
requirement in section 126(b) of Title I if
both of the following conditions are met:

(i) The agency provides Title I
instruction as described in the
guidelines'in § 200.94 (Excess costs:
instructional services).

(ii) The agency uses Title I funds to -
promde nomnstructlonal services as
described in the guidelines in § 200.95
{Excess costs: noninstructional

services).
* - % * * *

(3) On page 5147, revise §§ 200.94
(d)(2) and'(d)(3) and remove the
accompanying example, as follows:

_ §200.94 Excess costs: instructional
services, -,

[d] * f t

(2) An agency uses Title I funds for!
the'excess costs of an extended pull out
project if either of the following
condltlons are met:

® The agency allocates to the Txtle 1
project the full-time equivalent number
of non-Title I staff that—in the absence
of the Title I service—would have been
used to provide the non-Title' T funded
instructional service that is replaced
with the Title I funded service..

(ii) The agency allocates to the Title I
project an amount of non-Title I funds
required to provide the number of non-
Title I funded staff referred to in
paragraph (d){2)(i) of this section.

{3) For purposes of this section, the
agency may disregard a fraction of a
full-time equivalent staff member. For
example, if the full-time equlvalent
_number of staff members is 3.6, the

agency is only required to provide the
equivalent of 3 non-federally funded
staff members.

—

(4) On page 5147, third column, revise
the last paragraph in the example of
§ 200.94(f) as follows:

* P * . + *

The LEA provides the appropriate number
of non-Title I funded staff {disregarding a
fraction of a full-time equivalent staff
member). Alternatively, the LEA allocates to
its Title I project the amount of funds that
would be required to provide the appropriate
number of non-Title I funded staff,

PART 201—FINANCIAL ASSISTANCE
TO LOCAL EDUCATIONAL AGENCIES
FOR CHILDREN WITH SPECIAL
EDUCATIONAL NEEDS

(5) On page 5175, revise § 201.118(a)
as follows:

* §201.118 Exclusions from the excess *

costs and comparability requirements.

(a) General standard. Subject to the
requirements in this paragraph and
advance determinations under
paragraph {e) or (f) of this section, an
LEA may exclude, for the purpose of
determining compliance with the
comparability requirements in
§§ 201.112-201.117 and the excess cost
requirement in section 126(b) of Title I—

* * * * *

(6) On page 5177, revise § 201.130 as,
follows:

§201.130 Introduction.

(a) An LEA that receives Title I funds
shall use those funds only to
supplement, not supplant the level of
funds that would, in the absence of Title
I funds, be made available from—

(1) Regular non-federal sources and
from non-federal sources from State
phase-in programs described in section
131(b) of Title I for the education of
pupils participating in Title I projects;

(2) Non-federal sources for each of the
speoial programs described in section
131(b) of Title I for the education of
educahonally deprived children, in the
aggregate, in eligible school attendance
areas or attending eligible schools.

(b) Sections 201.130-201.144 are
guidelines to assist agencies in meeting
the supplement, not supplant
requirements in sections 126 (¢} and (d)
of Title I. While these guidelines
describe permissible ways of meeting
those requirements, grantees may
develop alternative sirategies that
comply.

{7) On page 5185, § 201,144 is correctly
-added to read as follows:

§201.144 Prohibition agéinst considering
Title I funds In determining State ald.

(a) Except as provided in paragraph
(b) of this section, a State may not
consider Title I funds in determining—

A

(1) The eligibility of an LEA for State
aid; or

(2) The amount of State aid to be paid
to the LEA for the free public education
of children.

{b) The State may provide additional

State funds to an LEA on the basis of .

the LEA’s eligibility for, or receipt of,
Title I funds.
(Sec. 174, 20 U.S.C. 2814)

{FR Doc. 8103065 1led 3-26-81; 8:45)
BILLING CODE 4000-01-M

VETERANS ADMINISTRATION
38 CFR Part 2

Delegatioh of Authority

AGENCY: Veterans Administration.
AcTioN: Notice of final regulation.

SUMMARY: This regulation is being
amended to show the delegation of
authority to the Chairman of the VA
Board of Contract Appeals and Contract
Appeals Board to certify copies of
documents routinely issued by the
Boards and to affix the VA Seal thereto.

EFFECTIVE DATES: March 17, 1981.

FOR FURTHER INFORMATION CONTACT:
Morris Pullara, Jr., VA Contract Appeals
Board (001B), Veterans Administration,
810 Vermont Avenue, NW, Washmgton.
DC 20420, (202) 275-1750.

SUPPLEMENTARY INFORMATION: Under

§ 2.5 of Title 38, Code of Federal
Regulations, the Administrator has
delegated the authority to certify copies
of public documents, records, or papers
belonging to or in the VA files to
persons occupying four specified
positions in the Office of the General
Counsel. The Veterans Administration
Board of Contract Appeals and Contract .
Appeals Board are required to transmit
authenticated copies of decisiohs
directly to the parties involved and to
issue orders and other'documents
which, under the provisions 0£ 38 U.S.C. -
202, require the VA Seal in order to be
judicially noticed. Responsibility for
certification of such copies, including
affixing the seal, cannot practlcably
depend upon action by other elements in
the agency due to geographical and
organizational separation. It is therefore
necessary that the Chairman be
delegated authority to certify those
documents which are routinely lssued
by the Boards.

It is the general policy of the Veterans
Administration to allow time for
interested parties to participate in the
regulatory process (38 CFR 1.12). The
ameadment herein, however, is
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primarily a matter of agency practice
and procedures and the public
regulatory process is deemed
unnecessary in this instance.

This regulation is excluded from the
provisions of Executive Order 12291, -
Federal Regulation, since it is strictly
related to Veterans Administration
internal organization and management.

Approved: March 17, 1981.
Rufus H. Wilson, -
Acting Administrator.

Title 38, Code of Federal Regulations,
§ 2.5, is revised to read as follows:

§ 2.5 Delegation of authority to certify
coples of documents, records, or papers in
Veterans Administration files.

(a) Persons occupying or acting in the
following positions in the Office of the
General Counsel are authorized to
certify copies of public documents,
records, or papers belonging to or in the
files of the Veterans Administration for
the purposes of 38 U.S.C. 202: General
Counsel, Associate General Counsel,
Assistant General Counsel, and Deputy
Assistant General Counsel.

{b) The person occupying or acting in
the position of Chairman of the Veterans
Administration Board of Contract
Appeals and Contract Appeals Board is-
authorized to certify copies of decisions,
orders, subpoenas, and other | -
documents, records, or papers issued by,
belonging to, or in the files of the Boards-

* " for the purposes of 38 U.S.C. 202. (38

U.8.C. 210(c)).
{FR Doc. 81-9332 Filed 3-26-81; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 123

[SW FRL 1789-5]

Requirements for Authorization of
State Hazardous Waste Programs;
Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Extension of comment period.

SUMMARY: In response to a request from
the Assocation of State and Territorial
Solid Waste Management Officials, EPA
is extending the comment period on its
interim final rule amending the
requirements for authorization of State
hazardous waste programs.

DATES: Comments on the amendments - |

published 6n January 26, 1981 (46 FR
8298) will be accepted until May 11,
1981.

ADDRESS: Comments should be sent to ~
Docket Clerk (Docket No. 3006), Office
of Solid Waste (WH-663), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT?
John H. Skinner, Director, State
Programs and Resource Recovery
Division, Office of Solid Waste (WH-
563), U.S. Environmental Protection
Agency, Washington, D.C. 20460, (202)
755-9107. .
SUPPLEMENTARY INFORMATION: On
January 26, 1981 (46 FR 8298), EPA
published an interim final rule amending
the requirements for authorization of -
State hazardous waste programs under
Section 3006(c) of the Resource
Conservation and Recovery Act
(RCRA). The.amendments made
changes in the schedule and related’
requirements of Phase I of interim
authorization. The amendments were
effective upon publication. EPA

~announced that it would accept
comments on them until March 27, 1981.

EPA has since received a request from

the Association of State and Territorial
Solid Waste Management Officials to
extend the deadline for comments for
forty-five days. The Association noted
that the regulations “will have far-

reaching impacts on the States and the -

extension will allow time for a more
detailed examination and a coordinated
consensus response from the
Association members.”

The Agency agrees that such an

. extension is warranted, because the

January 26 amendments made
significant changes in the interim
authorization schedule. EPA wants to
receive thoughtful and thorough
comments from State officials and
others and is extending the comment
period so that interested persons can
provide the Agency with such
comments. The requirements in 40 CFR
Part 123, as amended on January 26,
continue in effect during this extended
comment period.

Dated: March 23, 1981.
James N. Smith, ) ’ .
Acting Assistant Administrator for Water an
Waste Management.
[FR Doc. 819326 Filed 3-26-81: 8:45 am]
BILLING CODE 6560-30-M

40 CFR Part 180
[PP 9F2198/R303; PH-FRL. 1790-3]

Tolerances and Exemptions From
Tolerances; Pesticide Chemicals in or
on Raw Agricultural Commodities;

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the herbicide
fluchloralin [V-{2-chloroethyl)-a,a,a-
trifluoro-2,6-dinitro-N-propyl-p-
toluidine] in or on the raw agricultural
commodities peanuts, peanut forage,
and peanut hay at 0.05 part per million
{ppm) and peanut hulls at 0.1 ppm. This
regulation was requested by BASF
‘Wyandotte Corp. This regulation
establishes the maximum permissible
levels for residues of fluchloralin in or
on peanuts, peanut forage, peanut hay,
and peanut hulls.

EFFECTIVE DATE: Effective on March 27,
1981,

ADDRESS: Written objections may be
submitted to the: Hearing Clerk,
Environmental Protection Agency, Rm.
M-3708, 401 M St. SW,, Washington,
D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Robert J. Taylor, Product Manager (PM)
25, Registration Division (TS-767C),
Office of Pesticide Programs,
Environmental Protection Agency, Rm,
412, CM+#2,1921 Jefferson Davis
Highway, Arlington, Va 22202, (703-567-
7068).

SUPPLEMENTARY INFORMATION: EPA
issued a notice that published in the
Federal Register of December 24, 1980
(45 FR-85102) that BASE Wyandotte
Corp., 100 Cherry Hill Rd., PO Box 181,
Parsippany, NJ 07054, had filed a
pesticide petition (9F2198) with the EPA.
The petition proposed the establishment
of tolerances for residues of the
herbicide fluchloralin [V-(2-chloro-
ethyl)-a,a,a-trifluoro-2,6-dinitro-[V-
propyl-p-toluidine] in or on the raw
agricultural commodities peanuts,

* peanut forage, and peanut hay at 0.05

part per million (ppm) and peanut hullg
at 0.1 ppm. No comments or requests for
referral to an advisory committee were
received in response to this notice of
proposed rulemaking.

The data submitted in the petition and
other relevant material have been
evaluated. The toxicology data
evaluated included an acute oral LD;,
study (rat) with an LD, of 1,550
milligrams (mg)/kilogram (kg); a 90-day
feeding study (rat) with a no-
observable-Effect-level (NOEL) greater
than 500 mg/kg/day; a 90-day oral
dosing study (dog) with & NOEL of 5.25
mg/kg/day; a 2-year feeding study (raf)
with a NOEL of 4,400 ppm (no
oncogenicity); a three-generation
reproduction study (rat) with a NOEL of
10,144 ppm; a teratology study (rabbit)-—
negative at 3,000 mg/kg: a dominant
lethal mutagenicity study (rat)—
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negative at 500 mg/kg; a cytogenicity
study (rat}— negative at 10,144 ppm; and
an 18-month feeding study (mice) with a
-NOEL of 4,400 ppm (no oncogenicity).
Desirable data that are lacking are a
subchronic oral toxicity study ina
nonrodent species longer than 90 days in
duration, a teratology study on a second
' species, and additional mutagenicity
testing, Although a subchronic oral
toxicity study in dogs has not been
submitted, establishment of these
tolerances is acceptable, since exposiire
from peanuts will increase the allowable
daily.intake (ADI} by only 0.17 percent.
The petitioner has been informed of
these data deficiencies and has agreed
{in his letter of June 13, 1980) to perform
the studies and to remove the use from
the label should the results of these,
studies exceed the risk criteria for
chronic toxicity as stated in § 162.11 of
the regulations.
. Tolerances of 0.05 ppm have
previously been established for
fluchloralin on cottonseed and soybeans
for a theoretical raximal residue
contribution (TMRC) of 0.0008 mg/day
in a1.5 kg diet compared witha -
naximal permissible intake (MPI} of
0.1575 for a 60-kg human or 0.51 percent
of the ADL The current action will add
0.0003 mg/day to the diet fora total -
TMRC of 0.0011 mg/day/1.5 kg or 0.68
percent of the ADL The ADI is based on
the NOEL in the 90-day oral dosing |
study in dogs and a safety factor of
2000, - . . . -
There are no regulatory actions
pending against continued registration
of fluchloralin. The product contains a
nitrosamine at levels of under 1 ppm..
Based on the recent agency policy that
was published in the Federal Register of
June 15, 1980 (45 FR 42854) this falls
below the currently acceptable risk
criteria. The metabolism of fluchloralin
in plants and animals has been
adequately delineated for the proposed
use. An adequate analytical method (gas
chromatography using an electron
capture detector) is available for
enforcement purposes. There is no
reasonable expectation of residues
occurring in eggs, milk, meat, and meat
byproducts of poultry and livestock,
therefore § 180.6{a)(3) applies. There are

" no other considerations in.establishment

of these tolerances and it is concluded
that the tolerances will protect the )
public health, Therefore, 40 CFR Part 180
is amended as set forth below.

Any person adversely affected by this
regulation may, on or before April 27,
1981, file written objections with the
Hearing Clerk, EPA, Rm, M-3708 (A~
110), 401 M St. SW., Washington, D.C.
20460. Such objections should be
submittéd in quintuplicate and specify

the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing. A hearing will be granted if the
objections are supported by grounds
legally sufficient to justify the relicf
sought.

The Office of Management and Budget
has exempted this regulation from the
OMB review requirements of Executive
Order 12291 pursuant to Section 8(b) of
that Order. :

Effective date: March 27, 1981,

(Sec. 408{e), 68 Stat. 514 (21 U.S.C. 346a(c)))

Dated: March 19, 1981,

Edwin L. Johnson,
Deputy Assistant Administrator for Pesticide
Programs,

Therefore, Subpart C of 40 CFR Part
180 is amended by alphabetically adding
the following raw agricultural
commodities in the table under § 180.363
to read as follows:

§ 180.363 Fluchloralin; tolerances for
residues, R

* * * * *
~
., Farts per
Cormmodices on
- L] -« L] .
Peanut 0.05
Peanut forage £05
Peanut 05
Peanut hut's Ja
* -« -« L) L]
[FR Doc. 818325 Filed 3-26-81: £:45 am]

BILLING CODE 6560-32-M

FEDERAL COMMUNICATIONS
COMMISSION -

47 CFR Parts 2 and 97
[Docket 21117; FCC 81-118)

Type Acceptance of Equipment
Marketed for Use in the Amateur Radlo
Service -

AGENCY: Federal Communications
Commission. .
ACTION: Final rule (second report and
order).

SUMMARY: This document extends the
effective date of the existing regulations
that require type acceptance of all
external radio frequency power .
amplifiers and amplifier kits capable of
operation below 144 MHz, affecting
primarily those amplifiers used in the
Amateur Radio Service. This extension
is necessary as the present regulations
are due to expire on April 28, 1881. The
expiration of these tegulations would |
allow the marketing of external

amplifiers designed for illegal operation

- in and around the Citizens Band Radio

Service. .

DATES: The effective date of the order is
April 28, 1951. .
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
John A. Reed, Office of Science and
Technology, Washington, D.C. 20554
(202) 653-6288. .
SUPPLEMENTARY INFORMATION: In the
matter of amendment of Parts 2 and 97
of the Commission’s Rules to require
type acceptance of equipment marketed
for use in the Amateur Radio Serwice.

Second Report and Order-

Adopted: March 23, 1951.
Released: March 25, 1981.

By the Commission: CHairman Ferris not
participating: Commissioner Jones absent.

1. On March 20, 1978, the Commission
released a Report and Order in the
above entitled matter (FCC 78-107, 43
FR 12682). That document implemented
type acceptance procedures and certain
technical requirements for external
radio frequency power amplifiers and
amplifier kits that are designed for

“operation below 144 MHz. The effect of °

that order was to require type
acceptance for the majority of amplifiers
used in the Amateur Radio Service
(ARS). Type acceptance is a procedure
whereby the Commission approves
radio transmitting equipment as being
capable of complying with the necessary
technical specifications. Such approval, -
where required, is necessary before the .
equipment may be marketed. See 47
CER 2.901 ef seq. In this specific case,
the type acceptance procedure allows
the Commission to determine whether
the external amplifiers are capable of
meeting those FCC technical standards
that are designed to minimize the
possibility of interference and, also, to
determine whether the amplifiers are-
intended for use only in the ARS and not
in or around the Citizens Band (CB)
Radio Service.

2. As noted above, compliance with
the revised technical standards to allow
for the commercial manufacture and
marketing of these external amplifiers is
enforced, in part, through our type
acceptance procedures. The standards
were implemented due to the large
number of amplifiers being marketed
and promoted for illegal operation in
and around the.CB Radio Service. Such
illegal use of external amplifiers created
a severe interference problem to
television reception and to the reception
of other radio services. It was estimated
that in fiscal year 1876 that about four
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million persons and perhaps as many as
ten million persons experienced
interference to televisions reception
from CB radio stations. About half of
this interference was caused by or
intensified by the illegal use of these
amplifiers. It was also predicted that
this interference would significantly
increase unless countered by
Commission action.

3. These interference problems are
detailed in earlier reports, as cited in the
reference Report and Order in
paragraph one and in the Notice of
Proposed Rule Making (released
February 28, 1977) for this docket, and
will not be further repeated here. It was
clear that when the Commission issued
its Order on the subject in 1978, it was
faced with resolving a serious national

. problem. In fact, the interference caused
by the illegal use df external amplifiers
was so severe as to require immediate
implementation of the technical
standards and type acceptance
requirement by this Commission.
Because of this rapid implementation,

"the technical regulations and the type
acceptance requirement were made.
effective for only three years so that the
effects of this action would be subject to
a mandatory review prior to the
expiration date of April 28, 1981. It was
expected that this three year period
would allow the Commission additional
time to investigate other methods of
controlling the promotion and use of
external amplifiers in radio services
other than the ARS and to monitor the
effectiveness of the new regulations.

4. During this three year investigation
periad, other methods of controlling the
manufacture and marketing of external
amplifiers were studied. One such

. method was to require the showing of an
appropriate amateur license prior to the
purchase of amateur transmitting
equipment (FCC 79-586). However, as -
we concluded in our first Report and
Order in this Docket, no other method
was considered to offer the
effectiveness provided under the current
type acceptance program. The problem
with attempting to require retailers to
ask potential buyers of amateur
equipment to display their amateur
licenses before they may make a
purchase is that it is uncertain whether
this Commission has the legal authority
to impose this requirement.? Even if the

1The provision in the Communications Act of
1934, as amended, that provides the chief support
for this requirement is Section 302(a) (47 U.S.C.
302(a)). This Section authorizes the Commission to
“* * * make reasonable regulations governing the
interference potential of devices * * *" and further
- states that these regulations apply fo the sale of
devices. This Section has been relied on by the
Commission to establish standards for radio

Commission had such authority, there
are two other problems. First, this type
of regulation would be burdensome for
retailers. Second, it is more effective for
the Commission to enforce its
regulations through contact with a
limited number of manufacturers (i.e.,
through type acceptance) than with a
vast number of sellers.

5. The effectiveness of the current
type acceptance program in halting the
promotion of external amplifiers for
illegal applications has led this
Commission to believe that the program
shopld be.continued. Numerous
manufacturers and distributors of
amplifiers designed for illegal operation
in and around the CB service have

.ceased manufacture and marketing,

although legal action was required in
some instances. The majority of this _
litigation has already been detailed in
previous Commission releases and will
not be repeated in this item. Other cases
are still under investigation with court
actions pending and, therefore, will not
be discussed. However, certain
manufacturers are still promoting their
non-type accepted amplifiers for illegal
operations. Some U.S. Attorneys have
questioned the advisability of
prosecuting these manufacturers for
violation of the existing type acceptance
requirement due to the impending cut-off
date of the regulations. These U.S.
Attorneys feel that it would be
inappropriate to prosecute a -
manufacturer for violation of a
temporary regulation. Instead, most
prosecutions have been for violations of
the regulation that prohibits the
manufacture and marketing of any
external amplifier with amplification
capability between 24.00 MHz and 35.00
MHz § 2.815(b) of the Commission’s
regulations). This form of prosecution
would be sufficient provided all of the
amplifiers promoted for CB operation
operated within that banned frequency
range. Unfortunately, many do not
operate within that frequency range as
manufactured. For example, without the
type acceptance requirement,
manufacturers would have no
restrictions on producing amplifiers that
can be easily altered by purchasers to
operate with CB radio equipment even
though those amplifiers are designed to
operate above or below the prohibited
frequency range. Thus, it is necessary to
invoke a violation of the type
acceptance regulation to cover all of the

- available amplifier models. That action

requires a removal of the cut-off date for
type acceptance in order for these
regulations to be more generally

“devices" and to prohibit retailers from selling
noncomplying devices.

effective. In light of this and the
information contained in the preceding
paragraphs, a continuation of the
present type acceptance requirement
would be in the public interest.

6. The Administrative Procedure Act
permits federal agencies to forgo the
usual notice and comment procedures in
rule makings if “** * * public procedures
thereon are * * * unnecessary.” (5
U.S.C. 553(b)(3){B)). Prior notice and
comment procedures concerning a
continuation of the current type
acceptance requirement are
unnecessary for a variety of reasons.
First, the pogsibility of a permanent type
acceptance requirement was previously
subject to public comments in this
Docket in the original Notice of
Proposed Rule Making, 42 FR 12204,
released February 28, 1977. It is not
anticipated that requesting additional
comments on the subject would provide-
the Commission with further useful
information. Second, in our Report and
Order in Docket No. 21117, adopted
February 16, 1978, released March 20,
1978, 43 FR 12682, we indicated that the
Commission might make the temporary
type acceptance requirement permanent,
In paragraph 12 of that Order, we stated
“If at the end of this three year period it
is determined that the type acceptance
requirement ig still necessary and that it
has indeed reduced the problems caused
by these amplifiers, this program can be
continued by further Commission
action.” During this three year period,
we have not received any adverse
comments regarding the type acceptance
requirement. Third, in our Report and
Order in Docket No. 21117, we found
that the type acceptance requirement
itself imposed only a slight burden on
manufacturers.

In paragraph 13 of that Order (while
discussing § 2.1005(b) of our
regulations), we stated:

* * * No piece of radio equipment fram
any service should be marketed beforo a
number of samples are tested to determine
that the equipment is in compliance with our
regulations. As these tests should be
performed regardless of the requiroment for
type acceptance, the only additional exponse
that type acceptance would cost the
manufacturer or supplier is the few hours of
paperwork to compile the application and the
time delay in marketing during which the
Commission processes this application.

Fourth, all the Commission is now
doing is making a rule permanent that
was found to be in the public interest in
our Report and Order in Docket No.
21117. Since we are merely continuing
an existing rule, there will be no
additional impact on manufacturers.
Finally, as discussed abave, after
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extensive and protractive consideration,
we do not believe that there are any  ~
viable alternatives to a continuation of
the type acceptance requirement.
7. The enforcement actions by the U.S.
. Attorneys and the Commission’s Field
Operations Bureau against.the
 manufacturers of those amplifiers
intended for operation around the CB
service and the reduction in the
availability of these amplifiers to the
public have-demonstrated that this
method of controlling the illegal
operation of these amplifiers is effective.
However, the continued, though smaller,
illegal market necessitates retaining
these regulations. Therefore, the
expiration date of the type acceptance
- requirement for external radio frequency
power amplifiers and amplifier kits is
deleted, as shown in the attached
appendix. .
8. Other changes to these regulations,
as also shown in the appendix, will be
made in accordance with the provisions
of Subsections 553(b)(3)(A) and
553(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 553). These
subsections allow the Commission to
finalize regulations without the .
necessity of providing prior notice or
seeking comments when the changes
involve interpretative rules or ** * *
when the agency for good cause finds
(and incorporates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are * * * .
unnecessary, or conirary to the public-
. interest.” When the regulations
- establishing type acceptance
requirements for external amplifiers-
were implemented, there was.a.
considerable rush in their preparationin
order to place them into effect at.the
earliest possible time. This rush was-due
to the large number of manufacturers
promoting their amplifiers for illegal
operation and because of the severity of
the interference problems resulting from
.the use of those amplifiers. As a result,
some editorial errors in the regulations-
occurred and some regulations that were
either awkward or unclear were
adopted. The language of these ,
regulations has therefore been reworded
to cdorrect the ‘editorial errors, to clarify
the requirements and to refine the
statement of the requirements. Since the
meaning of the regulations remains
unchanged, it is considered unnecessary
.to issue a further Notice of Proposed
Rule Making on this matter.
Additionally, the prompt clarification of
the existing regulations is in the public .
interest since the changes will make the
regulations more understandable and
.encourage compliance. Any new

-

problems which may arise in the
specific wording of the Part 97
regulations can be considered under
Docket No. 80-729 which looks toward a
rewrite of the amateur regulations into a
“plain language" format.

9. It should also be noted that the
Commission’s policy concerning waivers

. of-the amplifier technical requirements

or the type acceptance requirement is
unchanged. The type acceptance
requirement may still be waived for
those amplifiers designed for industrial,
scientific or medical (ISM) applications.
Additionally, waivers of the technical
requirements will be considered for
those amplifiers designed to operate
within the frequency range of 50.00 MHz
to 54.00 MHz as long as the amplifiers
can not be easily converted to operate
at lower frequency ranges.

10. In view of the foregoing, this
Commission is of the opinion that the
amended regulations, as described |
above and in the attached appendix, are
in the public interest, convenience and
necessity. The authority for these -
amendments is contained in Sections
4(i), 302, 303(e), 303(f) and 303(r) of the -

-Communications Act of 1934, as

" amended. Accordingly, it is ordered,

effective April 28, 1981, that Parts 2 and
97 of the Commission’s Rules and
Regulations are amended as set out in
the attached appendix. It is further
ordered that this proceeding is
continued.

(Secs. 4; 303, 307, 48 Stat., as amended, 1069,
1082, 1083; 47 U.S.C. 154, 303, 307)

Federal Communications Commission,
William J. Tricarico,

Secretary.

Appendix - (

PART 2—~FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

A. 47 CFR Part 2 is amended as
follows: . .

1. Section 2.815 is amended by
revising paragraph (c) to read as
follows:

§2.815 External radio frequency power
amplifiers. i
* * * * *

{c) No person shall manufacture, sell
or lease, offer for sale or lease (including
advertising for sale or lease) or import,
ship or distribute for the purpose of
selling or leasing or offering for sale or
lease, any external radio frequency
power amplifier or amplifier kit capable
of operation on any frequency or
frequencies below 144 MHz unless the
amplifier has received a grant of type
acceptance in accordance with Subpart J

e

¥

of this Part and Subpart C of Part 87 or
other relevant Parts of this Chapter. No
more than 10 external radio frequency
power amplifiers or amplifier kits may
be constructed for evaluation purposes
in preparation for the submission of an
application for a grant of type
acceptance.

Note~For the purposes of this part, an
amplifier will be deemed incapable of
operation below 144 MHz if the amplifier is
not capable of being easily modified to
Increasg its amplification characteristics
belowy 120 MHz, and either:

(1) The mean output power of the
amplifier decreases, as frequency
decreases from 144 MHz, to a point
where 0 decibels or less gain is
exhibited at 120 MHz and below 120
MHz; or

(2) The amplifier is not capable of
even short periods of operation below
120 MHz without sustaining permanent
damage to its amplification circuitry.
* + » * » -

2. Section 2:1001 is amended by
revising paragraph (f){2) to read as
folloivs:

§2.1001 Changesin type accepted
equipment,

" » * * *

[Oitl

(2) Modifications made pursuant to
this Paragraph are limited to equipment

used at licensed amateur radio stations.
» A * - . *

3. Section 2.1005 is amended by
rovising the introductory text of
paragraph (c) and paragraph (d) to read
as follows:

§2.1005 Equipment{or use in the Amateur
Radlo Service. .
- - L * *

(c) Any supplier of an external radio
frequency power amplifier kit as defined
by §97.3(2) of this Chapter shall comply
with the following requirements:

(1] LA B R

(2 L 2K 28 )

(3) LR I

[4) * AR

(5] * & A .

{d) Type acceptance of external radio
frequency power amplifiers and
amplifier kits may be denied when
denial serveg the public interest,
convenience and necessity by
preventing the use of these amplifiers in
services other than the Amateur Radio
Service. Other uses of these amplifiers,
such as in the Citizens Band Radio
Service, are prohibited {CB Rule 21 of
this Chapter). Examples of features
which may result in the denial of type
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acceptance are contained in § 97.77 of
this Chapter. ~ .

PART 97—-AMATEUR RADIO SERVICE

B. 47 CFR Part 97 is amended as
follows: ’

1. Section 97.75 is amended by '
revising the introductory text of
paragraph (a) to read as follows:

§97.75 Use of external radio frequency
(RF) power amplifiers.

(a) Any external radio frequency (RF)
power amplifier used or attached at any
amateur radio station shall be type
accepted in accordance with Subpart J
of Part 2 of the FCC's Rules for
operation in the Amateur Radio Service,
unless one or more of the following
conditions are met:

* * * * .

2. Section 97.76 is amended by
revising the introductory text of
paragraph (a) and subparagraphs (a)(1)
and (a)(5) to read as follows:

§97.76 Requirements for type acceptance
of external radio frequency (RF) power
amplifiers and external radio frequency
power amplifier kits.

{a) Any external radio frequency (RF)
power amplifier or external RF power
amplifier kit marketed (as defined in
§ 2,815 of this Chapter), manufactured,
imported or modified for use in the
Amateur Radio Service shall be type
accepted for use in the Amateur Radio
Service in accordance with Subpart J of
Part 2 of the FCC's Rules. This
raquirement does not apply if one or
more of the following conditions are
met!

(1) The amplifier is not capable of
operation on any frequency or
frequencies below 144 MHz. For the
purposes of this part, an amplifier will
be deemed to be incapable of operation
below 144 MHz if the amplifier is not
capable of being easily modified to
increase its amplification characteristics
below 120 MHz, and either:

(i) The mean output power of the
amplifier decreases, as frequency
decreases from 144 MHz,.to a point *
where 0 decibels or less gain is
exhibited at 120 MHz and below 120
MHz; or .

(ii) The amplifier is not capable of
even short periods of operation below
120 MHz without systaining permanent

damage to its amplification circuitry.
(2) * &k %

3 * Kk *
(4)*** .

(5) The amplifier is purchased in used
condition by an equipment dealer from a
licensed amateur radio operator who
constructed or madified the equipment
in accordance with § 2.1001 of the

regulations and the amplifier is further
sold to another amateur radio operator
for use at their licensed amateur radio

. station.

* * * * *

IFR Doc. 81-8469 Filed 3-28-83; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Parts 81 and 83

Stations on Land in the Maritime
Services and Alaska—Public Fixed
Stations and Stations on Shipboard in
the Maritime Services; Editorial
Amendments

AGENCY: Federal Communications
Commission.
AcTioN: Final rule.

suMMARY: This action amends sections’
of the Commission’s rules in Stations on
land and on shipboard in the maritime
services to delete obsolete dates and
associated language. These dates have
since passed and have no present or
future utility. This action is being taken
to bring the rules up ta date.
EFFECTIVE DATE: April 27, 1981.
ADDRESSES: Federal Comimunications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Charles D. Fisher, Private Radio Bureau,
(202) 632-7175.
SUPPLEMENTARY INFORMATION:

In the matter of Editorial amendment
of Parts 81 and 83 of the FCC Rulas and
Regulations.

Order

Adopted: Mdrch 12, 1981.
Released: March 17, 1981.

1. We are editorially amending a
number of sections of Part 83 of the
Commission’s rules to delete obsolete
dates and associated language. These
dates have since passed and have no
present or future utility or effect. The
affected sections are: 81.133, 81.361,
83.103, 83.106, 83.132, 83.133, 83.134,
83.136, 83.137, 83.155, 83.156, 83.233,
83.318, 83.320, 83.321, 83.329, 83.339,
83.359, 83.360, 83.364, 83.367, 83.472,
83.484. .

2. Authority for this action is
contained in sections 4(i), and 303(r} of
the Communications Act of 1934, as
amended, and § 0.231(d)} of the
Commission’s rules. Since the
amendment is editorial in nature, the
public notice, procedure and effective
date provisions of 5 U.S.C. 553 do not
apply.

3. Regarding questions on matter
covered in this document contact
Charles D. Fisher, telephone {202) 632-
7175. ’ ;

4. In view of the above, it is ordered,
That the rule amendments set forth in
the attached Appendix are adopted
effective April 27, 1981,

(Secs. 4, 303, 307, 48 Stat., as amended, 1080,
1082, 1083: 47 U.S.C. 154, 303, 307)

Federal Communications Gommission.

R. D. Lichtward?,

Executtve Director:

Appendix,

Parts 81 and 83 of Chapter I of Title 47
of the Code,of Federal Regulations are
amended as follows:

PART 81—STATIONS ON LAND IN THE
MARITIME SERVICES AND ALASKA—
PUBLIC FIXED STATIONS

1. In § 81.133 the table in paragraph
{a) is revised and footnote 3 is removed
and reserved as follows:

§81.133 Authorized bandwidth.

(@***
el Authorized
Class of emisslon conoson,  bondwldih
~ (kHz)
Al 2 . 016 A3 03
A2 268 A2 a0
A3, B8 A3 8.0
F1 1091 o0
F3 10 Fa 2zg
PO 2 Varlablo Vaskblo
ABA cererisssrssssmsmrssrosststsssasssasesns 20A3A 2.0
A s, 20A3H 9
A 2873 40.0
- » v * -
 Reserved).
L ] v . v

PART 83--STATIONS ON SHIPBOARD
IN THE MARITIME SERVICES

§83.103 [Amended]

1. Section 83.103, is amended by
changing the reference in line 13 from
“§ 83.75" to “§ 83.54".

2.In § 83.106, footnote 1 is removed
and paragraph (a) is revised {o read as
follows:

§83.106 Rcquired frequencles for
radiotelephony.

(a) Except for vessels fittad with
radiotéelephone installations pursuant to
§ 83.442, each ship radiotelephone
station licensed-to operate in the band

* 1605-3500 kHz shall be able to receive

and transmit A3] on the carrier
frequency 2182 kHz. Ship stations are,
additionally, authorized to receive and
transmit using A3H emission for
communications with foreign coast
stations and with vessels of foreign
registry. If the station is used for othor
than safety communications, it shall be
capable also of receiving and

’
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transmitting the emission A3A on at.
least two other frequencies in that band.
Ship stations operating (1) exclusively
on the Mississippi River and its
connecting waterways, and (2} also on
high frequency bands above 3500 kHz,
shall be equipped with only one, instead
of two other frequencies within the band
© 1605-3500 kHz in addition to the

" frequency 2182. Additionally, use of A3
emissions is permitted for distress and
safety purposes on 2182 kHz for portable
survival craft equipment having the
capability to operate on 500 kHz and for
transmitters authorized for use prior to
January 1, 1972, in accordance with
applidable rules of this part.

3.In § 83.132, paragraph (a](z][x) is
revised; the existing footnote 3 is
removed; and footnote 2is l:evxsed to
read as follows:

§83.132 Authorized classes of emission.
[a) * i *
(2) * % & -
(@) For frequencies below 23 MHz

* designated in § 83.251[a)

* * * * .-
Qlasses
Frequency band of
. < emission
2182 kHz IA3Y
Other....z - 2A3Y

- - - -

P "thp stahons are, addihonaﬂy authorized 10 receive and
emission “ASA when' communicating with
eoastal harbor stations emp!oymg A3A emission.

- - - - -«

4,In § 83133, the table in paragraph
(a) istevised and footnote 3 is removed
and reserved as follows:

§83.133 l_\uthonzed bandwidth. ~
(a N

Emission ‘bandwidth

Classes of emission designator ,

Al } 0.16A1 04.

A2 2.66A2 28.
A3 6A3. 80.
A9 3249 2503

. F1 03F13 0s.?
F3 16F32. 200.2
F3 N 14.4F95, 2003
F e 20 00GF9 ... 20,000.%
PO bY Varizble.®
A3A 28A3A 304
A3H 2.8A3H...~2. .. 30.%
A3) 28A3S 304

. .- - . - - -

* [Reserved].

. . . .

5. In § 83.134, paragraph (a)(1) is

- revised and the table in paragraph(d} is
revised as Iollows:

§83.134 Transmitler power.

[a] * W W

{1) For emissions A3A, A3H, and A3J:
Peak envelope power (see § 83.7);

* * * * * +
(a] x & %
Fro-
Trans-
Area 2 Class of emissicn mitter
MHz)

Great Lakes area 2-275 Any 150
and Mississippt }
River north of .

Baton Rouge, La,,
and connecting
Intand walers.
Other than the 2-4 Ship to shere: *
above. A3-2182kHz 12400
only.
ASH, A3A, A3J..4 23150
Ship 1o shipe
A3—2182 k{2 150
only,
ASH AZA AL, 150
4-215 Any. 41500

*6. In § 83.136, the introductory clauses
of paragraphs (a) (1) and (2) are revised
as follows:

~

.§83.136 Emission limitations.

(a] * % w

(1} When using emissions other than
A3A. A3H, and A3]:

* « *

(2} When using emissions A3A, A3H,
and A3[;

* * -* » *

7. In § 83.137, the introductory clause
of paragraph (c) is revised; paragraph
{d) is removed and reserved; and
paragraph (f) is revised as follows:

§83.137 Modulation requirements.
L 3 * * * *

(c) Single sideband transmitters shall
be capable of operation in the following

modes:
* * * &« *
(d] [Reserved]

*

(fj Single sxdeband transmitters shall

" automatically limit the peak envelope

power to the authorized transmitter
power. -
* . - . - * L 2

8. In § 83.155, paragraph (d) is revised
to read as follows:

§83.155 Operator(s) required by Title lil of
Communications Act of 1934.
* * * L 3 -

(d) Each cargo ship of the United
States which in accordance with Part It
of Title III of the Communications Act, is
equipped with a radiotelephone station
shall for distress and safety purposes
carry at least one qualified operator,
Where the power of the station does not

exceed 1500 watts peak envelope power
for A3A, A3H and A3] emissions, such
operator shall hold a radiotelephone
third-class operator permit or higher
class of operator authorization. Where
the power of the station exceeds 1500 -
watts peak envelope power for A3A,
A3H and A3] emissions, such operator
shall, as a minimum, hold a
radiotelephone second-class operator

license.
- » E 4 * k]

9. In § 83.156, paragraph (b)(3) is
revised to read as follows:

§83.156 Operator(s) required by the

Safety Convention.
* A * *
[‘b * & *

(3) Where the power of the station
does not exceed 1500 watts peak
envelope power for A3A, A3H and A3}
emissions such operator shall hold a
radiotelephone third-class operator
permit or higher class of operatar -
authorization. Where the power of the
station exceeds 1500 watts peak
en\felope power for A3A, A3H and ASI

_emissions such operator shall, as a

minimum, hold a radiotelephone second-
class operator license.

§83.233 [Amended]

10. In § 83.233, footnote 1 is removed
and reserved.

11.1In § 83.318, paragraph (a)
preceding the table is revised to read as
follows:

§83.318 Digital selective calling
{frequencies.

(a) The frequencies set forth in the
table below are available for use by ship
stations for calls to coast radiotelegraph .
stations by means of digital selective
calling. The associated reply frequencies

are also shown.
- ) f ] * *

§83.320 [Amended]

12.In § 83.320, paragraph (b) is
removed and reserved.

§83.321 [Amended]}

13.In § 83.321, paragraph (c] is
removed. |

14. In § 83.329, paragraph (a) is
revised to read as follows:

§63,329 Calling by narrow-band direct-
printing.

{a) Until such time as a digital
selective calling system and associated
procedires have been agreed upon and
adopted into the ITU Radio Regulations,
ship stations employingnarrow-hand
direct-printing (NB-DP) may use the
frequencies designated in § 83.318 to call

.18983
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United States coast radiotelegraph

stations, -

* oo * * .
15. In § 83.339, the introductory clause

of paragraph (a) is revised to read as

follows:

§83.339 Station documents.

(a) The compulsorily fitted ship
radiotelegraph station shall be provided

with the following current documents:
* * * * *

16. In § 83.359, the table is revised for
the listing under Intershxp Safety to read
as follows:

§83.359 Frequencies in the band 156-162
MHz available for assignment.

* * * . * *
Channe! Frequency {ihz) Points of
deslgnatipn Ship Coast Communication
Intership Safety
08 156.300 a.l hip,
b. For SAR: Ships
and aircraft of the
U.S. Coast Guard.
* * * * *

17. In § 83.360, the left hand column of
the table and footnotes in paragraph (a)
are removed, and paragraph (a) is
revised to read as follows:

§83.360 Frequencies for business and
operational purposes.

{a) The following carrier frequencies
are available for business and
operational communications with
limited coast stations and other ship
stations using the same cartier
frequency. The conditions of use are set
forth in paragraph (b) of this section.

Carrier frequency
(kH2z)
2096.5 8291.1 ° 16593.3
41250 8294.2 2212490
41436 12429.2 22127.1
4419.4 124323 22130.2
6218.6 12435.4 221333
6221.6 16587.1 221364
6521.9 16590.2 eerereseimmssses st
* * * * *

§83.364 [Amended]

18. In § 83.364(d), the reference to
§ 83.40 is corrected to read § 83.50

19. In § 83.367, the introductory clause
of paragraph (a) is revised to read as
follows:

§ 83,367 Station documents.

{a) Ship radiotelephone stations
subject to the radio provisions of the

Safety Convention shall be provided
with the following current documents:

* * * * *

§83.472 [Amended]}

20. In-§ 83.472, footnote 1 is removed,
and reference to it in paragraph (c) is
removed.

21. In § 83.484, paragraphs (a) and
(d)(2) are revised and footnote 1 is
removed to read as follows:

§83.484 Radiotelephone transmitter.

(a) The transmitter shall be capable of
effective transmission of A3H and A3]
emission on 2182 kHz, and A3J emission
on 2638 kHz and at least two other
frequencies within the band 1605 to 3500
kHz available for ship-to-shore or ship-
to-ship communication.

* Tk * * *®

(d) * % %

(2) The transmitter has been
demonstrated, or is of a type which has
been demonstrated, to the satisfaction
of the Commission as capable with
normal operating voltages applied of
delivering not less than 60 watts-peak
envelope power for A3H and A3]
emission on the frequency 2182 kHz and
for A3] emission on the frequency 2638
kHz into either an artificial antenna
consisting of a series network of 10
ohms effective resistance and 200
picofarads capacitance, or.an artificial
antenna of 50 ohms nominal impedance.
An individual demonstration of the
power output capability of the
transmitter, with the radiotelephone
installation normally installed on board
ship, may be required whenever in the
judgment of the Commission this is
deemed necessary.

* * * * *

{FR Doc. 81-9324 Filed 3-26-81; 8:45 am)

" BILLING CODE 6712-01-}

47 CFR Part 83

[Docket No. 18948; Gen. Docket No. 80-108
FCC 81-97]

Stations on Shipboard in the Maritime
Services; Implementation of a
Provision of the 1974 Safety
Convention Regarding Compulsory
Carriage of Badar Onboard Vessels of
1600 Tons Gross Tonnage and Over

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SuMMARY: This action will amend the
rules to implement a provision of the
1974 Safety Convention. The provision
requires this country to establish
specifications for radar that is carried
aboard ships of U.S. registry by reason

of Safety Convention requirements.
Additionally, a predecessor procecding
is terminated.

EFFECTIVE DATE! April 27, 1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
Charles D. Fisher, Private Radio Burea,
(202) 632-7175.

SUPPLEMENTARY INFORMATION:

Repox:t and Order

Adopted: March 11, 1981.
Released: March 23, 1981,

In the matter of amendment of Part 83
of the Commission's Rules to implement
a provision of the 1974 Safety

- Convention regarding compulsory

carriage of radar onboard vessels of
1600 tons gross tonnage and over.

By the Commission: Chairman Ferris
not participating.

1. On March 12, 1980, the Commission
adopted a Notice of Proposed Rule
Making, 45 FR 19583, with the object of
promulgating regulations to implement a
new treaty provision about to come into
force on May 25, 1980.1 This treaty
provision—Regulation 12(a) of Chapler
V of the International Convention for
the Safety of Life at Sea, 1974 (SOLAS),
to which the United States is
signatory—requires the compulsory
carriage of radar by all U.S, vessels of
1600 tons gross tonnage and over on all
voyages except certain voyages on the
Great Lakes and their connecting and
tributary waters.

2. Implementation of the SOLAS radar
provision entails the establishment by
the.Commission of two complementary
series of regulations: (1) those that are
concerned with the operating
characteristics of the required radar
equipment, and (2) those specifying the
conditions, external to the radar unit,
under which the equipment will operate.
These external conditions include: (1)
routing of power supply wiring to the
“radar equipment”; (2) a ceiling on
transmitter power and a floor under
antenna efficiency; (3) how to make
application for inspection of the station;
(4) licensing requirements for -
maintenance and repair personnel; (5)

. procedures to be followed in the event

of equipment breakdown; {6) logging
requirements; (7) provision of materiel
for maintenance and repair (spare parts,
tools, test instruments, equipment
manuals); and (8) facilities for plotting.

! A predecessor proceeding (Docket No. 16948)
also dealing with compulsory radar spocifications
was In effect superseded by the proceedings in the
present Docket No. 80-108. Proceedings in both
dockets will be terminated simultaneously.
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3. With-respect to the first of these -
sets of regulations—those addressed to
the radar unit itself and referred to in
the NPRM in paragraphs (a}, (b) and (d)
of proposed new § 83.465—support by
the commenters was near-unanimous.

The three specifications incorporated by

reference in the-three paragraphs of

-§ 83.465 referred to, bad been developed

by RTCM’s Special Committee 65. With
a‘solitary exception,” every participant

supported the positions that had been

negotiated at the SC-65 meetings.

4, With regard to the second set of
regulations, those dealing with
administrative questions and with
technical matters external to the radar,
the comments received were in general

- of two kinds, either addressing-overall
questions such as FCC jurisdiction and
national specifications, or dealing with
specific proposed rule changes. Of the
former, most of the commenters
supported the proceeding, while calling
for minor modifications which will be
considered separately below.

5. Two of the commenters questioned
the_ authority of the Commission to
proposed rules in this matter, claiming
that the Department of State had

_designated the Coast Guard to assume
that responsibility. As noted in
paragraphs 1 and 2 of the Notice of
Proposed Rule Making in this Docket,
the source of the FCC's authority in this
matter is section 303(r) of the
Communications Act 0f1934, as
amended. In this matter of radar
specifications there was coordination ~

with the Coast Guard. That agency was

a party to the inter-agency agreement
- that eventuated in the U.S. Senate’s

understanding of the term “radar” as

“radio.” * This point was in fact

*In 1974, after protracted negotiations on the

subject of the size of the'radar scopes to be required

in “existing installations,” the following

compromise was made: Insfead of recommending an

immediate requirement for 16-inch scopes on all
vessels, the RTCM would recommend, for “existing
installations™ only, a postponement of this -~

_ requirement for at léast three years (but not lo
extend beyond January, 1, 1980), Although AIMS
was a party to the compmmxse agreement, AIMS

and one of its member companies commented in the

present proceeding that RTCM had no authority to.
set a compliance date in the specification. But the
Commission, not RTCM, sets the effective date of
the regulations.

31t was with this understanding that the Coast
Guard issued anotice “Proposed Rules” (CGD 75—
074) dated 18 September 1975 Serial 14-P-75,
proposing to amend its Vessel Inspection
Regulahonsby requiring, inter alia, the compulsory
carriage of radar aboard certain U.S. vessels {40 FR
180, 24585 (Sept. 16, 1975)). Thus, for example,
section 195.17 reads in pertinent part:

All vessels of 1600 gross tons and over in ocean

_ or coastwise service must be fitted with a radar.

Details of the application of these requirements as

"~ well'as the details of the installations; must comply -

with the regulations under the jurisdiction of the
Federal Gommunications Commission.. . .

s

specifically recommended to the
attention of the Senate by the
Department of State with the knowledge
and concurrence of the Coast Guard.*
The Coast Guard took an active part in
the deliberations of SC-85 that
formulated the radar specifications
presently under consideration.

6. A similar situation holds with
respect to the comment “that SC-65 is
duplicating requirements of the
Occupational Safety and Health
Administration (OSHA)". This item was
introduced after extensive informal
coordination with OSHA by the Chief,
FCC Laboratory Division, and it meets
with their approval.

7. Thus, the Commission cIearly has
responsibility and authority in the
matter of promulgating regulations to
implement a treaty requirement for the
compulsory carriage of radar.

8. Some of the commenters have
remarked on the differences between
the proposed FCC regulations and the
minimum performance specifications
that the Intergovernmental Maritime
Consultative Organization (IMCO] is
trying to adopt. (IMCO has not yet

-adopted specifications and the final

recommendations will depend on
negotiations still in progress.} These
differences reflect a difference in aims
of the two organizations and this is
made explicit in the text of SOLAS.
Regulation 12, Chapter V of SOLAS
specifies that the radar shall be “of a
type approved by the Administration™.
{“Administration” means, by Regulation
2(b) of Chapter I of SOLAS, *the
Government of the country in which the
ship is registered.”) Thus each country

* signatory to SOLAS is called upon to -

develop radar specifications suitable to
its own national requirements. .

9. There remain the comments on
specific rule proposals. These will be
taken up in numerical order.

10. Section 83.107(a}—Antenna
requirements. It is suggested “that the

* words ‘good efficiency’ should be more

clearly spelled out in a quantitative

Unfortunately, the FCC regulations weronot
issued in time to permit their reference in the final
Coast Guard Rules, 26 January 1877 (42 FR £20,
5962, January 31, 1977). As a result the Coast Guard
was placed in the position of issuing its final rule
requiring compulsory carriage of radar withont a
sufficient indication of what was expected of the
radar’s capabilities and installation. The cutcome of
the present proceeding is intended to alleviate that
situation.

4See Depariment of State “Lelter of Submittal™
respecting “eleven amendments to the Convention
for the Safety of Life at Sea, 1860, transmitted to
the Senate (92nd Congress, 2nd Session) by the
President in his Message of July 24, 1972, seeking
advice and consent. It is specifically stated thesein
“that ‘radar’ as used in the amendments is ‘radio’
within the meaning of Section 303(r) of the Act [the
Communications Act of 1834] as amended.”

technical manner that can be measured,
such as in terms of gain, length or other
physical parameters”. Specifications of
this sort for radar antennas (radiation
paltern requirements for S- and X-band
anlennas) may be found in paragraph 7-
of the radar specifications referred to in
§ 83.465(a) of the proposed rules. The
text will be found on page 9 of volume i
of the RTCM final report there referred
to.

11. Section 83 .110(b}—Maintenance of
transmitter power. The commenter -
questions the relevance of this
paragraph to the proceeding because,
unlike § 83.110(a), it does not apply to
ship radar stations but only to ship
stations. This is true. The sole reason for
its appearance in the appendix to this
NFRM is that the old rule had to be
modified by the addition of the phrase
“in a ship station” in order to make clear
that radar transmitters were not being
referred to. (“Ship station” defined in
§ 83.3(e) of the Commission’s rules, isin
the maritime mobile service and does
not include the radar equipment. “Ship
radar station”, defined in § 83.4(j) is in
the maritime radio determination
service and does not include the
telegraph transmitters.} The
commenter’s request for deletion of the
item is therefore inappropriate.

12. Section 83.115 {a) and (e)—
Retention of radio station Iags. A
commenter requests clarification as {o
whether the ship radar stationlogis a
“technical log” or a “radar operations
log". The answer to this is that the “ship -
radar station log" is the “permanent
installation and maintenance record™
presently required by § 83.405{d)(1) of
the regulations. The entries that are
required are those given in § 83.405(d)(3)
(which is presently being modified to
include the contingencies of radar
failure, repair and maintenance referred
to in paragraphs (b) and (c} of § 83.464,
discussed below). It is unnecessary to
label this log as *technical” or
“operations”.

13. The same commenter asks that the
requirement of § 83.115(e}—that logs be
kept at the principal operating
position—be modified to include the
possibility of their being kept in the
radio room. The Commission agrees and
will modify its regulations in accordance
with the suggested wording.

14. Section 83.464 (b) and (¢)—
Requirements of radar installation.
Several of the-commenters fake
exception to the proposals in paragraphs
{b) and (c) of § 83.464 that radar
malfunctions “be reported to the master
and to the radio officer and entered into
the ship radar station log by the radio -
officer”, and that clearance of faults
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“shall be entered into the ship radar
station log by the radio officer”. They
point out that in his normal course of
duties the mate on watch always reports
to the master the failure of equipment

"~ and that clearance of faults may be
made by a shoreside technician’in which
case the clearance should be logged by
the technician and not by the radio
officer (according to § 83.405 of the
present rules). In order to avoid possible
conflict with that section, the wording of
paragraphs (b) and (c) of proposed

§ 83.464 has been modified, and § 83.405
has in its turn been modified to include
the contingencies referred to in
proposed § 83.464.

15. Section 83.465(c).—Requirements
for tools, etc. The proposed regulation
concerning carriage of tools, spares, test
instruments and manuals was unique in
one respect: it was based on the only
recommendation of RTCM that failed of
a consensus. AIMS, the sole dissenter,
filed a minority report embodying less
extensive lists. Speaking for the radio
officers who would be called on in large
measure to use these spares and
associated materiel, another commenter
asserted the equipment was necessary,
and already being met on better than
92% of U.S. flag vessels. Accordingly, we
think this was a reasonable requirement.

16. In the NPRM, the Commission
requested comments “concerning the
approval of these radars”, However, no
comments were received which directly
addressed this matter. Three equipment
authorization procedures were
considered for marine radars: type
approval, type acceptance, and
verification. Type approval requires
100% testing by the Commission. Type
acceptance requires that the
manufacturer perform testing and
submit the information to the
Commission. Verification would require
the manufacturer to make measurements
or take necessary steps to insure that
the equipment complies with the
appropriate technical standards.
Submittal to the Commission of a
sample unit or representative data
demonstrating-compliance would not be
required unless specifically requested
by the Commission. In addition, a
sample of the equipment could be
requested for testing under the type
acceptance program or the verification
program.

17. After a study of the various
equipment authorizations available, the
Commission has decided to require type
acceptance for marine radars based on
the requirements in Part 2 of this
chapter. For radars which will be used
in compulsorily irstalled ship-radar
stations, test data and measurement

-«
procedures must be submitted to the
Commission along with an affidavit
stating that the radar has been
manufactured and tested to meet the
requirements-in § 83.465 of the
Commission’s rules. Since the
Commission does not have the facilities
to test for the performance requirements
specified in § 83.465 and there are no
established measurement procedures for

.these requirements, the Commission
feels that this is the most equitable
method of assuring compliance with the
requirements. The Commission will
explore the possibility of using existing
test facilities, including those of other
Administrations, or establishing a test
facility of its own to evaluate the
performance requirements. The
Commission will also be evaluating the
test methods used in demonstrating
compliance.

18. The Commission has determined

.that sections 603 and 604 of the
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354) do not apply to this rule
making proceeding, because the rule will
not, if promulgated, bave a significant
economic impact on a substantial
number of small entities.

19. Regarding questions on matters
covered in this document contact
Charles D. Fisher (202) 632-7175.

20. Accordingly, it is ordered, That,
under the authority contained in
Sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(r), the
Commission’s rules are amended as set
forth in the attached Appendix (B),
effective April 27, 1981.

21. It is further ordered, That the
proceedings in Docket Numbers 18948
and 80108 are terminated.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix A

List of Commenters

(Ghronologically, by filing date}

Radio Technical Commission for Marine
Services (RTCM)

American Radio Association (ARA)

United States Coast Guard (U.S.C.G.)

American Institute of Merchant Shipping
(AIMS)

Exxon Company, USA (Exxon) _

Atlantic Richfield Company (ARCO)

Sperry Marine Systems (Sperry)

Sun Transport, Inc. (Sun)

National Oceanic and Atmospheric
Administration (NOAA)*

Peter M. Talbot (Talbot)*

*Late filings

Reply Commenters

Decca Radar Limited (Decca)

American Radio Association (ARA)
Electro-Nav, Inc. (El-Nav) :
Swedish Shipowners Association (SSA)*

Appendix B

Part 83 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 83—éTATlONS ON SHIPBOARD
IN THE MARITIME SERVICES

1. In § 83.70, paragraph (b) is amended
by adding the following sentence to the
end of the text to read as follows:

§83.70 Application for inspection and
certification.
* * ) « s

[b] * R x

In the case of ship radar stations, the
license of the service representative
shall, in addition, bear the radar

endorsement.
* * » * *

2. In § 83.107, paragraph (a) is revised
to read as follows:

§ 83.107 Antenna requirements.

(a) The antenna(s) of each ship station
and ship radar station compulsorily
provided on board a vessel for safoty
purposes pursuant to statule or
international agreement shall, insofar as
is practicable in each,case, have
electrical characterisfics that will, in
conjunction with the particular
transmitting apparatus employed assura
good efficiency in the conversion of
antenna power to radiated power.

* * * * *

3, Section 83.110 is revised to read as
follows:

§83.110 Maintenance of transmiltter
power.

{a) The actual power of each radio
transmitterin a ship station or ship
radar station shall, insofar as is
practicable, be no more than that
necessary to carry on the service for
which the station is licensed and in no
event more than 20 percent above the
power specified in-the license.

{b) Except for transmitters using
single sideband and independent
sideband emissions, each radio
transmitter in a ship station, rated by
the manufacturer as being capable of a
plate input power in excess of 200 watts
or carrier power in excess of 100 watts,
shall be fitted with the instruments
necessary to determine the transmittor
power during its operation.

4.1n § 83.115, paragraphs (a)(1), (a)(2)
and (e) are revised to read as follows:
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§83.115 Retention of radio station logs.

[a) * ¥ &

{1) Station logs inyolving
communications or other entries
incident of a distress or disaster shall be
retained by the station licensee for a
period of 3 years from date of entry;

{2) Station logs which include entries
of communications other matter incident
ta or involved in an investigation by the
Commission and concerning which the
- station licensee has been notified shall

/be retained by the station licensee until
such licensee is specifically authorized
in writing by the Commission to destroy.
them;

* * * * *

(e) The logs of the bridge-to-bridge
and ship radar stations shall be retained
at their respective principal operating
locations on board the vessel for a
period.of not less than 30 days from the
date of entry. The ship radar station log
may alternatively be retained during this
period in the radio room. After the 30-
day period these logs may be removed
from the principal operating locations of
their respective stations and filed ata
place where they will be readily

" available to an authorized
representative of the Commission upon
request, and shall be retained as
stipulated by paragraph (a) of this -
section.

- 5.’Section 83.138 is revised fo read as
follows: :

§83.138 Speclal requxrements for ship
radar transmitters.

{a) Each radar transmitfer authorized
in a ship-radar station must be type
accepted or.type approved by the
Commission. After April 27, 1981, radar
transmitters will only be type accepted
_pursuant to the type acceptance
procedure set forth in Part 2 of this
chapter. Radar transmitters type
approved prior to the effective date for
type acceptance may continue to be
licensed.

(b} In order to license a type accepted
or type approved radar for use in a
compulsorily installed ship-radar _
station, it must comply with the
requirements in § 83.465. The grantee of
such a type accepted or type approved
radar transmitter shall demonstrate
compliance with the performance
requirements by submitting the test data

-and the measurement procedures
. employed. The grantee shall also submit
a signed affidavit which states:

- This radar has been manufactured and
tested to meet the requirements specified in
Section 83.465 of the Commission's Rules. To
the best of my knowledge the test data is
correct and the tests have been performed in
accordance with the procedures described.

_ Each unit manufactured will conform to the

unit tested within the variations that can be
expected due to quantity production and
testing on a statistical basis.

{c) In addition to meeting all other
applicable requirements, all transmitters
shall comply with the following
limitations and conditions:

(1) The design and construction of the
radar transmitter shall be such that,
when properly installed, its use will not
produce harmful interference to any
other radio determination service or any
maritime mobile service;

{2) The radar transmitter shall not
have means available for any external
adjustment which can result in a
deviation from the terms of the station
authorization or any deviation from the
applicable technical requirements for
ship-radar stations snpulated in this
part.

6. In § 83.403, subparagraph (d)[‘.l) is
revised by adding a phrase to the end of
the text and subparagraph (d)(3) is
amended by redesignating present entry
(vi} as entry (vii}, and inserting a new
enfry (vi) as follows:

§83.405 Special provisions appﬂcable to

_ship radlo stalions.
* * Ed * -
(d * & X

(1) The station licensee of each shxp-

- radar station shall provide and require

to be kept at the station a permanent
installation and maintenance record.
Entries in this record shall be made by
or under the personal direction of the
responsible installation, service, or
maintenance operator concerned in each
particular instance, but the station
licensee shall have joint responsibility
with the responsible operator concerned
for the faithful and accurate making of
such entries as are required by this
paragraph and by paragraph (b) of

§ 83.464. .

* * * * -

[3) i &

(vi) On vessels with radar
installations compulsorily installed,
such entries as are required by
paragraph (b) of § 83.464.

(vii) The name, license number, and
date of the ship-radar operator
endorsement on the first or second class

" radio operator license of the responsible

operator performing or immediately
supervising the installation, servicing, or
maintenance, -

* W * * «

7. The title of Subpart R is revised to
read as follows:

Subpart R—Radlotelegraph and Ship
Radar Stations Provided for
Compliance With Part Il of Title lll of
the Communications Act or the Radio
Provislons of the Safety Convention

8. Seclion 83442 is re\nsed toread as
follows:

§ 83.442 Radio station.

The radio station required to be
provided on a ship by reason of the
provisions of part I of title Il of the
Communications Act, or on a U.S. ship
by reason of the Safety Convention,
shall comply in an efficient manner with - -
the provisions of this subpart in addition
to all other applicable requirements of
this part. The radio station consists of a
radiotelegraph station and a ship radar
station. The radiotelegraph station
comprisgs a main and a reserve
radiotelegraph installation, electrically
separate and electrically independent of
each other (except as otherwise
provided in paragraph (b) of § 83.443,a
radiotelephone installation? and such *
other equipment as may be necessary
for the proper use and operation of these
installations. The ship radar station
comprises a radar installation and such
other equipment and facilities as may be’
necessary for its proper use and .
operation.

9. Section 83.447 is revised to read as -
follows:

§83.447 Routing of power sup;;ly wiring.

The conductors connecting the main
power supply to the main installation,
and those connecting the reserve power
supply to the reserve installation, and
those connecting the radar power supply
to the ship radar station, shall be so
routed as to ensure adequate protection
from mechanical injury, shall be
prolected from overload, and shall be
kept clear of electrical grounds. -

§83.460 [Redesignated from § 83.464.]

10. Redesignate present § 83.464 as
§ 83.460 and add a new § 83.464 as
follows:

§83.464 Requirements of radar
instaliation.

All radar installations provided to
meet the requirements of the Safety
Convention shall comply with the
following conditions in addition to all
other applicable requirements of Part 83
of this chapter.,

(a) The main display position of the
radar station shall be located in the
wheelhouse and the radar shall be
capable of being switched on and off

1 Effective January 1, 1630, radiotelephone
installations are required.
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and operated from that position. The
installation shall be such that the radar
functions normally within the guidelines
set by § 83.465.

(b) In accordance with the provisions
of paragraphs (c) and (d) of § 83.405, an
entry shall be made without undue
delay in the ship radar station log
whenever; (1} the radar becomes
inoperative or its output becomes in any
way suspect; (2) a radar fault is cleared
(the entry to include the means whereby
the clearance was accomplished); and-
(3} routine or extraordinary
maintenance is carried out.

(c) A reflection plotter shall be
available and facilities for plotting
provided as necessary.

11, Add new § 83.465 as follows:

§83.465 Ship’ radar station.

All compulsorily installed ship radar
stations shall, in addition to meeting all
other relevant provisions of this chapter,
comply with the applicable radar
specifications issued by the Radio
Technical Commission for Marine
Services under date of July 18, 1978, as
given in the Final Report of Special
Committee 65—Ship Radar. These
requirements shall take effect on April
27,1981 and shall not be retroactive.
These specifications may be obtained

. from the Radio Technical Commission
for Marine Services, c/o Federal
Communications Commission,
Washington, D.C. 20554 or from the
Commission’s Private Radio Bureau. The
applicable specifications hereby
incorporated by reference in this
subpart are the following:

(a) For radar equipment installed after
May 25, 1980, the applicable document is
entitled “Performance Specification for
a General Purpose Navigational Radar
Set for Oceangoing Ships of 1600 Tons

- Gross Tonnage and Upwards, For New
Radar Installations.” This specification
including its Appendix A—Design and
Testing Specifications—may be found in
Part I of Volume II of the SC~65 Final
Report.

{b) For equipment installed before
May 25, 1980, the applicable document is
entitled “Performance Specification for
a General Purpose Navigational Radar

- Set For Oceangoing Ships of 1600 Tons
Gross Tonnage and Upwards For Ships
Already Fitted, This specification
including its Appendix A—Design and
Testing Specifications—may be found in
Part I of Volume II of the SC-85 Final
Report.

(c) Requirements for Tools, Test
Instruments, Spares and Technical
Manuals may be found in Appendixes I,
II, III and IV of Part IV of Volume III of
the SC-65 Final Report.

{d) Specifications for reliability testing
may be found in Part V of Volume III of
the SC-65 Final Report under the title
“Equipment Reliability Specification for
Design and Production of Radar,
Collision Avoidance, and Marine Radar
Interrogator—Transponder Equipment”.
{FR Doc. 81-9344 Filed 3-26-81; 8:45 am)

BILLING CODE 6712-01-M

——————

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service .

8 CFR Part 214

Nonimmigrant Classes; Effect of
Strike; Withdrawal of Provisions
Relating to intra-company Transferees

AGENCY: Immigration and Naturalization
Service, Justice.

AcTtioN: Withdrawal of paragraph of
Final Rule.

SUMMARY: In the Federal Register of
January 19, 1981 [46 FR 4856), the
Service published a final rule which sets
forth restrictions on the admission and
continued employment of nonimmigrant
temporary workers, intra-company
transferees, and students in the
occupations and at-the places of strikes
or-other labor disputes involving work
stoppages. This notice serves as a
withdrawal of that provision in the ‘final
rule which relates to intra-company
transferees. The remaining provisions of
the final rule shall be effective on March
30, 1981.

EFFECTIVE DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:

For general information: Stanley J.
Kieszkiel, Acting Instructions Officer,
Immigration and Naturalization
Service, 425 Eye Street, NW.,
Washington, DC 20536, Telephone
{202) 633-3048.

For specific information: Michael
Heilman, General Attorney,
Immigration and Naturalization
Service, 425 Eye Streef, NW,,
Washington, DC 20536, Telephone:
{202) 633-2620.

SUPPLEMENTARY INFORMATION: On

January 19, 1981 {46 FR 4856] the

‘Immigration and Naturalization Service

published a final rule which sets forth

restrictions on the admission and:
continued employment of nonimmigrant
temporary workers, nonimmigrant intra-
company transferees, and nonimmigrant
students in the occupations and at the
strike sites or other labor disputes

involving work stoppages. The rule was -

to be effective on February 18, 1981, but
the effective date was postponed until

March 30, 1981 to comply with the
President’'s Memorandum of January 29,
1981, which required agencies to
postpone pending final regulations for a
period of 60 days. The Service published
notice of postponement of the effective
date of the final rule at 46 FR 10901 on
February 5, 1981,

After appropriate review of the
postponed rule by the Office of
Management and Budget and the
Service, it has been determined that tho
provisions relating to the work
authorization of nonimmigrant intra-
company transferees should be
withdrawn from the final rule pending
further review. Therefore, paragraph
(1)(8a) Effect of Strike, § 214.2, relating
to intra-company transferees (defined in
Section 101(a)(15)(L) of the Act) is
removed from the final order before it
becomes effective on March 30, 1981,

For the reasons set out in the
preamble, 8 CFR 214.2(1}(3a) Effect of
Strike, in FR Doc. 81-1769 (46 FR 4858,
dated January 19, 1981), is withdrawn.
(Secs. 103, 214: 8 U.S.C. 1103, 1184)

Dated: March 25, 1981.

Doris M, Meissner,

Acting Commissioner of Immigration and
Naturalization.

[FR Doc. 81-9348 Filed 3-26-81; 10:40 om)

BILLING CODE 4410-10-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 2613 and 2615

Office of Management and Budget
Approval of Regulations Under the
Federal Reports Act

AGENCY: Pension Benefit Guaranly

Corporation.

AcTION: Notice of approval of
recordkeeping and reportmg
requirements.

SUMMARY: This notice announces the
effective date of the recordkeeping and
reporting requirements of 29 CFR Part
2613, Employer Liability for Single
Employer Plan Terminations, and 29
CFR Part 2615, Determination of Plan
Sufficiency and Termination of
Sufficient Plans. When originally
published on January 28, 1981, these
regulations noted that the recordkeeping
and reporting requirements would be
effective on.the later of the effective
date of the regulation or the date the
PBGC published an announcement of
OMB approval. On March 7, 1981, OMB
approved both of these regulations,
Accordingly, the recordkeeping and
reporting requirements of 29 CFR Parls
2613 and 2615 are effective on April 1,
1981. -
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EFFECTIVE DATE: April 1, 1981.
SUPPLEMENTARY INFORMATION: On

" January 28, 1981, the Pension Benefit
Guaranty Corporation (“PBGGC")
published a regulation on Employer
Liability for Smgle Employer Plans, 46
FR 9520,and a regulation on )
Determination of Plan Sufficiency and
Termination of Sufficient Plans, 46 FR
9532, Both of these regulations were
made effective March 1, 1981, with the
proviso that all recordkeeping and
reporting requirements of the regulatioris
would be stayed beyond the March 1
date unless, prior to that date, PBGC

_received the approval of the Office of
Management and Budget, as required
under 44 U.S.C. Chapter 35, the Federal
Reports Act. The reaulatmns further
stated that upon receipt of OMB
approval, PBGC would publish an

. announcement of that approval or any
modifications to meet OMB -
requirements. Accordingly, the effective

. date of the recordkeeping and reporting
requirements of both regulations was to
be the later of March 1, 1981 or the -
publication of the announcement of
OMB approval.

On February 19, 1981, PBGC published
a notice in the Federal Register (46 FR
12970) delaying the effective date of
these two regulations until April 1, 1981,
pursuant to the President's
Memorandum on Postponement of
Pending Regulations, dated January 29,
1981, and published in the Federal
Register on February 6, 1981 (46 FR
11227).

OMB has now approved the
recordkeeping and reporting
requirements of both the employer
liability and plan sufficiency

" regulations. The approval was given on
March 7, 1981, for yse through Decembe!
31, 1982. The' OMB approval number for
28 CFR Part 2613, Employer Llablhty for
Single Employer Plan Terminations i is
No. 1212-0017. The OMB approval
number fof 29 CFR Part 2615, Plan
Sufficiency and Termination of
Sufficient Plans is No. 1212-0018.
Accordingly, the regulations, including
all recordkeeping and reportirig
requirements, wﬂl be effective April 1,
1981. -

Issued at Washington, D.C. on this 24th da)
of March, 1981.

Robert E. Nagle,

Executive Director, Pension Benefit Guaranty
Corporation. \ .

[FR Doc. 81-9397 Filed 3-28-81; 8:45 am}

BILLING CODE 7708-01-M

-
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Proposed Rules

Federal Register
Vol. 46, No. 59

Friday, March 27, 1981

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these nofices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Quality Service
9 CFR Parts 317 and 381

{Docket No. 80-068N]

Prior Labeling Approval Pilot Program -
AGENCY: Food Safety and Quahty
Service, USDA. -

ACTION: Advance notice of proposed
rulemaking; extension of pilot program.

SUMMARY: On October 31, 1980, the Food
Safety and Quality Service (FSQS)-
published in the Federal Register a
document announcing that, in an effort
to streamline its regulatory procedures,
it is considering amendmg the meat and
poultry inspection regulations to include
the delegation of certain labeling -
authority to Inspectors-in-Charge in the
field. A pilot program began December
1, 1980, in three selected meat and

* poultry inspection areas. In an effort to
obtain additional information and
experience in order for the Agency to
make an informed decision concerning
any amendment to the regulations under
consideration, the pilot program is being
.extended 120 days beyond the March 31,
1981, termination date.
DATE: Pilot program to be extended until
July 29, 1981.
FOR FURTHER INFORMATION CONTACT:
Ms. Joan Moyer Schwing, Deputy
Director, Meat and Poultry Standards
and Labeling Division, Compliance
Program, Food Safety and Quality
Service, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-4293.
SUPPLEMENTARY INFORMATION:

Background

Pursuant to the authority contained in
the Federal Meat Inspection Act (21
U.S.C. 601 et seq.) and the Poultry
Products Inspection Act (21 U.S.C. 451 et

- seq.), FSQS conducts a program for
approving labels and other labeling prior
to their use on federally inspected meat
and poultry products.

Id

In an effort to streamline the prior
approval process, which had been
operated exclusively at Agency
headquarters in Washington, D.C., a
joint Compliance/Meat and Poultry
Inspection (MPI) Task Force
recommended that FSQS delegate
certain labeling approval authority to
Agency field offices. FSQS published an
advance notice of proposed rulemaking
on October 31, 1980 (45 FR 72197}, in
which it announced that it would test
the feasibility of this recommendation.

The regulatory changes under
consideration would:

1. Allow the Inspector-in-Charge to
approve final labeling which is identical
16 a sketch previously approved by the
Washington Office;

2. Separate labeling into two distinct
classes—"simple” and *nonsimple”
labeling, as described in the advance
notice of proposed rulemaking, and;

3. Delegate the labeling approval
authority for simple labeling to the
Inspector-in-Charge at the field level.

Three areas were selected for the pilot
program. They were: Missouri
(Southwestern Region), Kentucky
{Southeastern Region), and the
Hyattsville area, including Maryland,
Delaware, and the District of Columbia
{Northeastern Region). The comment
period closed December 31, 1980, but
was reopened January 23, 1981, (46 FR
7387) to February 23, 1981. The pilot
program commenced December 1, 1980,
and was originally scheduled to
terminate March 31, 1981.

Extension

The Agency has decided to extend the
pilot program for 120 days beyond
March 31, 1981, until July 29, 1981. This
extension will permit the continued
operation of the pilot program while the
Task Force analyzes the data already
gathered from the program. The purpose
of the extension is to obtain additional
information and experience needed by
the Agency to make an informed
decision concerning any proposed
amendment to-the meat and poultry
inspection regulations. The extension
will also permit industry and the Agency
to gain additional experience in the field
with the pilot program procedures at no
additional government expense.
Businesses which have found
participation in the program to be
beneficial can continue to voluntarily
submit their labels for approval to the

field inspectors until the pilot program
concludes.

After consxdermg the comments
received in response to the notice of
October 31, 1980, and after evaluating
the results of the pilot program, FSQS
will determine whether field delegation
of certain labeling approval authority
should be proposed as an amendment to
the meat and pouliry inspection
regulations. Notice of the Agency's
findings, including any proposed
rulemaking, will be published in a future
issue of the Federal Register.

Dated: March 25, 1981.
Donald L. Houston,

Adminstralor, Food Safety and Qualily
Service.

{FR Doc. 81-9237 Filed 3-26-61; 645 am]

BILLING CODE 3410-DM-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-17644; Flle No, S7~-873)

Customer Complaint Registries
AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule; extension of
comment period.

SuMMARY: The Commi#3ion has
published notice of a proposed rule
concerning the establishment of
customer complaint registries. In view of
several requests to extend the period for
public comment received by the
Commission from parties with a
substantial interest in the proposed rule,
the Commission has determined to
extend the period for public comment to
May 1, 1981.

DATES: Comments must be received on
or before May 1, 1981.

ADDRESSES: All comments should refer
to File No. $7-873 and should be sent in
triplicate to George A. Fitzsimmons,
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549,
All submissions will be made available
for public inspection at the
Commission’s Public Reference Room,
Room 6101, 1100 L, Street, NW.,
Washington, D.C.
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FOR FURTHER INFORMATION CONTACT:

Stuart Strauss, Esq., Division of Market
Regulation, 500 North Capitol Street,
Washington, D.C. 20549, (202) 272-2413.

SUPPLEMENTARY INFORMATION: On
February 19, 1981, the Commssion
published for public comment proposed
Rule 17a-24 concerning the -
establishment of customer complamt
registries.! The penod for public
comment with respect to proposed Rule
17a-241s due to expire on March 20,
-1981. The purpose of this release 1s to
extend the comment period on the
proposed rule to May 1, 1981. The
Commussion has recently recerved
requests from the Municipal Securities
Rulemaking Board, the Public Securities
Association, the Securities Industry
Association, the Chicago Board Options
_Exchange and Waddell & Reed, Inc. to
extend the time period for the
submission of public comments. In view
of requests from these parties, who have
a substantial interest in the proposed
rule, the Commission has determmed
< that the comment period should be
extended in order to ensure an adequate
opportunity for all interested persons to
comment on the proposed rule.
Accordingly, all interested persons
are mvifed to submit in writing, no later
than May 1, 1981, 10 copies of their
views concernimng proposed Rule 17a~24
to George A.Fitzsimmons, Secretary,
Securities and Exchange Commissian,
Room 892, 500 North Capitol Street,
Washington, D.C. 20549. All submissions
should refer to File No. $7-873 and will
be available for public mnspection at the
Commussion’s Public Reference Room,
Room 6101, 1100 L Street, NW.,
Washington, D.C. 20549,
By the Commission. _
George A. Fitzssmmons,
Secretary.
March 20, 1981, -
[FR Doc. 81-8233 Filed 3-26-61; 8:45 am}
BILLING CODE 8010-01-M

DEPARTMENT OF LABOR

Employment and Training
Administration ~

20 CFR Part 655

Labor Certification Process for the
Temporary Employment of Afiens in
Agriculture: Adverse Effect Wage Rate
Methodology; Proposal to Withdraw
Revised Rule

AGENCY: Employment and Training
Administration, Labor.

"~ !Securities Exchange Act Release No. 17557
{February 19. 1981) 46 FR 14132 (February 25, 1681).

ACTION: Notice of proposed rulemaking;
withdrawal of rule.

SuMMARY: The Department of Labor
proposes to withdraw the final rule
published on January 16, 1981, which
would have established a new
methodology for computing adverse
effect wage rates for the temporary alien
agricultural labor certification program.

-Adverse effect wage rates are wage

rates which must be offered and paid to
U.S. and alien workers by employers
seeking to employ temporarily
nommimgrant alien agnicultural
workers.

DATES: The public 1s invited to file
written comments on this proposal to
withdraw the final rule. Comments must
be filed on or before April 27, 1981. In
view of the 1ssuance of this proposed
withdrawal of the rule, the effectiveness
of this rule 1s further suspended until the

‘Department takes final action on the

proposed withdrawal. Since this
regulation has never gone 1nto effect and
smce the agency1s herewith proposing
to revoke this regulation for the reasons
stated, we believe it would be
mappropnate to require compliance
with this regulation during the brief
period until a final determination s
made. Under the circumstances, the
agency also finds that separale notice
and public comment on this further brnief
deferral of the effective date is
impractical and unnecessary within the
meamnng of section 553{(b)(3)(B) of the
Adminstrative Procedure Act.
ADDRESS: Written comments on the
proposal to withdraw the final rule may
be mailed to Mr. David O. Williams,
Administratar, United States
Employment Service, Employment and
Traimng Admimstration, United States
Department of Labor, Room 8000—
Patrick Henry Building, 601 “D" Street,
NW., Washington, D.C. 20213.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth Bell (telephone: 202376~

6297).

SUPPLEMENTARY INFORMATION: On
January 16, 1981, a document was
published in the Federal Register
announcing a final rule revising the
adverse effect wage rate methodology
for the temporary alien agricultural
labor certification program. 20 CFR

§ 655.207; 48 FR 4568. The elfeclive date
of that final rule was deferred through
March 30, 1981, 1 response 1o the

. President's January 29, 1981,

Memorandum to the Secretary™f Labor
and other cabinet officials. 46 FR 11253
{February 6, 1981). The revised rules
being withdrawn at this time, however,
so that the subject of adverse effect
wage rates may be included in the

Department of Labor's broader review
of its policies regarding 1mmigration,
refugees, and other issues dealing with
the admission of aliens to the United
States. The rulemaking record preceding
the 1ssuance of the final rule will be
ncluded 1n the Department’s review
process.

The approach of the 1981 harvest
season necessitates the issuance of
adverse effect wage rates as soon as
possible. Since the methodology at 20
CEFR 655.207 (1980) remains 1n effect, and
requires that adverse effect wage rates
be 1ssued pursuant to it annually, a
separale notice document is being
published 1n the Federal Register,
announcing agricultural adverse effect
wage rates for 1981.

Accordingly. itis proposed that the -
final rule revising 20 CFR 655.207,
published on January 16, 1981, at 46 FR
4568 (FR Doc. No. 811623}, be
withdrawn and the rulemaking closed.

Development of Proposed Rule

The proposed rule was prepared
under the direction and control of Mr.
David O. Williams, Administrator,
United States Employment Service,
Employment and Training
Admnistration, United Stdtes
Department of Labor, Washington, D.C.

Regulatory Impact

If this proposed rule is adopted, the
effect would be to retain the present”
adverse effect wage rate methodology
contained in 20 CFR 655.207 (1980). That
regulation impacts upon agricultural
employers, 1n general, less than the rule
being withdrawn. At the same time, 20
CFR 655.207 (1980) maintdins a system
of adverse effect wage rates to protect
U.S. workers from the adverse effect of
the importation of temparary alien
agncultural workers.

The regulatory and economic mmpact
of the rule proposed to be withdrawn
and the current adverge effect wage rate
methodology were discussed at great
length in the document published at 46
FR 4568 (January 16, 1981).

For the above reasons, it has been
determined that this proposal to
withdraw the Jammary 16, 1981, final rule
is not so major as to require the
preparation of a regulatory impact
analysis. See E.0. 12291 (February 17,
1981). This shall also reflect that the
Secretary of Labor has certified, in
accordance with 5 U.S.C. 605(b], that the
proposed regulation m this document
will not have a significant impacton a
suhstantial number of small business
entities.
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Catalog of Federal Domestic Assistance
Number

This program is listed in the Catalog of
Federal Domestic Assistance at Number
17.202, *Certilication of Foreign Workers for
Agricultural and Logging Employment.”

(Immigration and Nationality Act (8 U.S.C.

1101, 1184(c)); 8 CFR 214.2(h)(3)(i); (5 U.S.C.

301)) ) -
Signed at Washington, D.C., this 24th day

of March 1981.
Raymond J. Donovan,

Secretary of Labor. ‘ , -

{FR Doc. 81-8411 Filed 3-28-81; 8:45 am]
BILLING CODE 4510-30-M

DEPARTMENT OF HEALTH AND.
HUMAN SERVICES

Food and Drug Administration

21 CFRCh. I
{Docket No. 81N-0004]

Policy for Irradiated Foods; Advance
Notice of Proposed Procedures for the
Regulation of Irradiated Foods for  ~
Buman Consumption -

AGENCY: Food and Drug Administration.

ACTION: Advance notice of proposed .
rulemaking,

SUMMARY: The Food and Drug
Administration (FDA) is considering
proposing procedures for regulating
irradiated foods. As a first step, FDA is
making available to the public for
comment the report of an internal
agency task force, the Bureau of Foods’
Irradiated Food Committee. The agency
is publishing this notice to encourage
interested persons to submit pertinent
data and to express their views to aid in
FDA's decision$ on this subject. The
preamble to any proposed procedures
for the regulation of irradiated foods
will include consideration of comments
received in response to this notice.
DATE: Comments, information, and data
by June 25, 1981,

ADDRESS: Written comments and
material to the DocKets Management
‘Branch (formerly the Hearing Clerk’s
office), (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:
Clyde A. Takeguchi, Bureau of Food
(HFF-334), Food and Drug )
Administration, 200 C St. SW,,
Washington, D.C. 20204, 202-472-5690.
SUPPLEMENTARY INFORMATION:

Introduction

In 1958, the Congress amended the
Federal Food, Drug, and Cosmetic Act
(the act) prohibiting the use of a new

food additive until the sponsor
establishes its safety and FDA issues a
regulation specifying conditions of safe
use. This amendment was the result of
an extensive examination of the safety
of the American food supply and the
recognition that substances added to
food may have a potential harmful
effect- .

Congress also showed concern over a
new method of food preservation with
ionizing radiation and specifically
included sources of radiation in the
definitions of food additive {section
201{s)) and adulterated food (section
402(a)(7)) of the act. Section 201(s)
states: “The term *food additive’ means
any substance the intended use of which
results or may reasonably be expected
to result, directly or indirectly, in its

“becoming a component or otherwise

affecting the characleristics of any food
(including any substance intended for
use in producing, manufacturing,
packing, processing, preparing, treating,
packaging, transporting, or holding food;
and including any source of radiation
intended for any such use), * * *»
[emphasis added]. The adulteration
clause, section 402(a)(7) states: “A food
shall be deemed to be adulterated—

* * *(q)* * *(7)if it has been
intentionally subjected to radiation,
unless the use of the radiation was in
conformity with a regulation or
exemption in effect pursuant to section
409.” The specific inclusion of irradiated
food in the amendment shows clearly

. that the FDA is responsible for

regulating the use of irradiated foods by
requiring a rigorous review of the
potential hazards associated with this
food treatment.

Background

Food irradiation may involve the
following sources of ionizing radiation;
gamma radiation from radionuclides,
high energy electrons derived from
electron beam accelerators, and X-rays.
A variety of technical effects such as
sprout inhibition, insect control,
pasteurization, and food sterilization
have been demonstrated. -

These technical effects are a function
of the absolute amount of energy
absorbed by food {expressed as
radiation dose in rads). In considering
the safety of irradiated foods, the
agency has considered both the
induction of new radioactive species
and production of toxic radiolytic
products. The question of induction of
new radioactive species was resolved in
the early 1960's: the accumulated
evidence shows that the use of ionizing
radiation of appropriate source energy
levels does not induce any detectable
radioactivity in foods when measured

by methods that can easily detect the
presence of radioisotopes that occur
naturally in foods. The question of the
safety of radiolytic products is
addressed in the Bureau of Foods'
Irradiated Food Committee report. (A
National Bureau of Standards paper,
*Radioactivity Criteria for Radlation
Processing of Foods" by H. W. Koch and
E. H. Eisenhower, is on file with the
FDA Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm, 4-62, 5600 Fishers
Lane, Rockville, MD 20857 and may be
seen from 9 a.m. to 4 p.m. Monday
through Friday. The Bureau of Foods'
Irradiated Food Committee report is also
on file and copies are available on
request from the Dockets Management
Branch, (address above}).

Applications for food irradiation
extend from low doses for limited shelf-
life extension to high doses for complete
sterilization of foods. Existing
alternative methods for achieving these
effects in foods require the use of a
variety of chemical and physical means.
For example, irradiation might be used
as a substitute for food additives
(nitrite), fumigants (ethylene dibromide,

*ethylene oxide), and plant regulators
(maleic hydrazide), and as a food
processing technique for food
preservation (canning, pasteurization).

In the 1960's FDA received several
petitions for regulation of irradiation
processing for various types of foods. At
present only irradiation for sprout
inhibition of potatoes and insect
disinfestation of wheat and wheat flour
are approved, and there has been no
commercial application of these
approved uses.

There have been many difficulties
encountered in the process of
determining whether irradiated foodu
are safe. In the past, toxicological
indices and protocols were applied tv
irradiated foods as if the whole
irradiated food were a discrete chomical
entity similar to a “conventional” food
additive. This approach was based on
section 409{c)(5)(A) of the act, which
states: “In determining * * * whether a
proposed use of a food additive is safe,
the Secretary shall consider among
other relevant factors—(a) the probable
consumption of the additive and of any
substance formed in or on food because
of the use of the additive; * * *."A major
problem with the safety evaluation of
irradiated foods was the lack of
knowledge of the identity, amount, and
toxicity of the radiolytic products
formed in food by irradiation. Thus,
irradiated food, a food containing
unknown amounts of radiolytic products
formed by the irradiation process, was
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tested for safety using chronic animal
feeding studies.

Evaluating the safety of irradiated
foods by such testing methods was
_impractical, for several reasons. The
"_most significant problem was the limited
ability to obtain a “safety factor” from a
classical dose résponse curve obtained
from ‘animal feeding studies. Because
irradiated food itself was considered the
“chemical” to be tested in these studies;-
it was very difficult to feed the
exaggerated amounts of food that are
necessary for the purpose of traditional
toxicity testing. For example, it is not
- possible fo obtain a 100-fold safety
factor if the food fed to animals is
greater than 1 percent of the total human
diet. It was further recognized in early
studies that increasing the radiation
dose (10x, 100x, etc.) as a means of

 exaggerating the amourit of radiolytic

products is not a viable alternative for
_practical as well as theoretical reasons.

The renewed interest in irradiation as
a possible safe alternative to chemicals
in food led the agency to review the
complex issue of irradiated foods. An
internal FDA task force, the Bureau of
Foods’s Irradiated Food Committee, was
formed to evaluate the agency’s policy
on irradiated foods according to the

' current state-of-the-art knowledge in

toxicology and radiation chemistry and
to recommend criteria for safety

~ evaluation. The Committee submitted its
final report fo the Director, Bureau of
Foods, FDA, in August 1980.

The Committee has submitted the
following recommendations:

- a.Food irradiated at doses of 100
kilorads (krad) or less will be
considered wholesome and safe for
human consumption.

b. Food irradiated at doses exceedmg
100 krad will be subject to toxicological
testing consisting of a battery of four
short~term mutaﬂemclty tests and two
90-day feeding studies (one rodent, one
nonrodent mammalian species).

¢. A food class comprising no more
_than 0.01 percent of the daily diet and
irradiated at doses of 5 megarads
" (Mrad) or less will be considered safe
. for human consumption without
toxicological testing.

~ The work of the Committee did not
include a compléte evaluation of .
existing toxicologic data. The
Committee focused on how the safety of
irradiated foods can be scientifically -

. evaluated, applying scientific principles,

and not'on whether any irradiated food

+ has been demonstrated to be safe.

Hence, these recommendations were
based on: (1) projected levels of human
exposure, {2) qualitative and
quantitative estimates of radiolytic
products and how these compare with

common food constituents in the human
diet, and (3) state-of-the-art sensitivity
of toxicological tests.

The agency has accepted the
Committee's report on the safety
evaluation of irradiated foods and will
supplement this report with recent
experimental data relevant to the safety
of irradiated foods.

The agency is considering the
following actions:

1. Proposal of a regulation on the
Commissioner's initiative under section
409 and other provisions of the act
permitting irradiation of any food ata
dose not exceeding 100 krad. FDA is
initially considering monitoring food
irradiation at such a dose by a
registration process. Alternatively, FDA
is also considering requiring a limited
petition that demonstrates the intended
technical effect of the process but
without the additional safety data that
would ordinarily be required to support
a food additive petition.

2. Publication of guidelines for the
preparation of petitions seeking FDA
approval for food irradiation at adose
exceeding 100 krad.

3. Adoption of a policy that a food
class comprising only a minor portion of
the daily diet and irradiated at a dose of
5 Mrad or less may be considered safe
for human consumption based upon
minimal biological testing.

FDA also will consider the report of
the Joint FAO/IAEA/WHO Expert

. Committee on Wholesomeness of

Irradiated Food in its evaluation. This
international committee, sponsored by
the Food and Agriculture Organization,
International Atomic Energy Agency,
and the World Health Organization, first
met in 1976 to review and assess all
data on the wholesomeness of irradiated
foods and to identify specific uses of
food irradiation where data were |
sufficient to conclude that the process
could be used safely. The most recent
meeting of this Commiltee in Geneva
from October 27 to November 3, 1980,
was held to review dala accumulated
worldwide since 1976 o establish the
wholesomeness of irradiated foods. The
Committee's proceedings will have a
direct bearing on any Codex
Alimentarius standards that are
developed for irradiated foods and sent
to member States for approval.

Request for Comments

FDA invites public comment on all
aspects of the agency's proposed food
irradialion policy. The agency is
particularly interested in receiving
substantive comments on the Bureau of
Foods® Irradiated Food Committee
report, pertinent data on the safety of
irradiated foods, and suggéstions for any

necessary safeguards for the irradiation
processing of food. These comments will
aid FDA in considering its irradiated -
foods policy. The agency is also aware
of the following issues which'may have

a bearing on its deliberation:

1. Whether there is need for specific
good manufacturing practice regulations,
including any necessary safeguards, for
the irradiation processing of food.

2. Whether there is need for Iabeling
of irradiated foods. The present .
regulations require the following -
labeling declarations: “Treated with
ionizing radiation"” or !Treated with
electron radiation” on retail packages,
and “Treated with ionizing radiation—

“do not irradiate again™ or “Treated with

electron radiation—do not irradiate
again” on wholesale packages and on
invoices or bills of lading of bulk
shipments.

3. The environmental 1mpact of-foods
processed by irradiation or of the
process itself.

4. The economic impact of the
proposed agency actions, including any
specific good manufacturing practice
regulations and any labeling
requirements that may be adopted. The
proposed changes in criteria for
evaluating the safety of processing of
food may impose a less costly burden on
food processors while still assuring
safety.

Any proposed regulation based on
this advance notice would have :
beneficial economic impact on
manufacturers, due fo reduced testing
requirements. FDA requests information
and views on whether any such -
proposed regulation will be a “major
rule” under the criteria in section 1(b) of
Exeécutive Order 12291, as well as
information to enable the agency to
determine whether to prepare an initial
regulatory flexibility-analysis as
required by the Regulatory Flexibility

~ Act (Pub. L. 96-354, 5 U.S.C. 603 and

604). FDA specifically requests
information on the total number of
businesses affected by the proposal, the
number of small businesses affected by
the proposal, and the effect (in
quantitative terms, where feasible] on
each firm, including any small business.
Interested persons may, on or before
June 25, 1981, submit to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 203857,
written comments regarding this-

~

advance notice of proposal. Four copies -

of any comments.are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this

-
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document. Received comments may be

seen in the office above between 9 a.m.

and 4 p.m., Monday through Friday.
Dated: March 23, 1981. ) -

Mark Novitch,

Acting Commissioner of Food and Drugs.

{FR Doc. 81-8348 Filed 3-24-81; 3:59 pm}

BILLING CODE 4110-03-M

21 CFR Parts 73 and 81

{Docket No. 81C-0023]

Caramel; Proposed Color Additive for
Use in Cosmetics

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

sumMMARY: The Food and Drug
Administration (FDA) is proposing to
permanently list caramel as a color
additive for general use in cosmetics
and to exempt it from certification. The
Cosmetic, Toiletry, and Fragrance
Association, Inc., filed a petition for this
use,

DATES: Comments by April 27, 1981.
ADDRESS: Written comments to_the
Dockets Management Branch (formerly
the Hearing Clerk's office} (HFA-305),

Food and Drug Administration, Rm., 4- ~

62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Mary W. Lipien, Bureau of Foods (HFF-
334), Food and Drug Administration, 200-
C St. SW.,, Washington, DC 20204 202-

* 472~5690.

SUPPLEMENTARY INFORMATION: The
Color Additive Amendments of 1960
established a system of premarket
approval for all color additives used in
foods, drugs, and cosmetics. Under the
amendments, the sponsor of a color
additive has the burden of
demonstrating prior to marketing that
the additive is safe for its intended use.
Recognizing that many colors were
already in use at the time the
amendments were enacted, Congress
established transitional provisionsto
allow for the provisional listing and
continued use of those colors where
completion of studies was necessary to
determine whether they should be
permaneritly listed under the standards
established in the new amendments.
Section 81.1 (21 CFR 81.1) of the color
additive regulations designates those
color additives that are provisionally
listed under section 203(b) of the
Transitional Provisions of the Color

Additive Amendments of 1960 (Title II, -

Pub. L. 86-818, sec. 203, 74 Stat. 404-407
(21 U.S.C. 376, note)), along with their
respective “closing dates.”™ A “closing
date” is the last day upon which a

provisionally listed color may legally be
used, absent an approval of the color
additive petition and its permanent
listing.

A color additive may be permanently
listed only if data establish that it is safe
under its intended conditions of use. The
transitional provisions permit the
provisional listing of color additives for
a period of time necessary to complete
scientific investigations needed to
establish their safety

Caramel was prowsxonally listed as a
color additive for use in cosmetics in
1961 {26 FR 7578; August 16, 1961). In
1976 the Cosmetic, Toiletry, and
Fragrance Association, Inc. (CTFA)
submitted a color additive petition (CAP
6C0120) requesting that caramel be
permanently listed for use in cosmetics,
including ingested cosmetics such as
lipsticks and mouthwashes, externally
applied cosmetics such as body lotions,
hair preparations, baby products, and
suntan lotions, and cosmetics for use in
the area of the eye.

The petition was not accepted for
filing bécause the data did not include
information to support the safety of
long-term external applications of this
color. For the reasons set forth
elsewhere in this document, the agency
is now withdrawing its requirement for
additional testing on the effects of long-
term external use, and, therefore, the
petition has now been filed pursuant to
section 706 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 376).
Normally a notice of filing is published
in the Federal Register. However,
because the agency is now prepared, as
a result of the changed toxicological
requirements, to act on this petition, and
because the agency wishes to ensure ..
that the comments it receives on this
petition are as informed as possible,
FDA decided to issue’a proposal
indicating its tentative decision to
permanently list caramel as a color
additive for cosmetics before taking
final action. This proposal is also
intended to satisfy the agency’s
obligation under § 71.2(b) (21 CFR
71.2(b)} to publish a notice of filing of a -
petition and a brief description of that
petition. '

FDA published a proposal in the
Federal Register of September 23, 1976
{41 FR 41860) to extend to December 31,
1980 the closing date for the provisjonal
listing of caramel, because of the need
for additional toxicity data to assess the
safety of caramel for the petitioned uses.
The proposal outlined the need for data
from the following studies:

1. A short-term eye area study, to
provide a measure of assurance of
safety for use in eye area cosmetics.

2. A short-term animal skin painting
study, to support the use of caramel in
externally applied cosmetics.

3. A two-year mouse skin-painting
study, to determine whether caramel
causes chronic adverse effects,
including carcinogenicity, upon external
application.

A final rule based on.the September
23, 1976, proposal was published in the
Federal Register of February 4, 1977 (42
FR 6992). The rule postponed the closing
date for caramel until January 31, 1981,
(This closing date has been extended to
July 20, 1981 by a notice published
elsewhere in this issue of the Federal
Register.)

CTFA submitted to FDA data from the
required eye area study in 1977 and the
90-day dermal test results in 1978, CTFA
delayed initiating the 2-year skin-
painting study because of questions that
had arisen in the international scientific
community concerning the chemical
identity and purity of various types of
caramel. CTFA was uncertain about
which type of caramel to use in the skin-
painting study. These chemical
questions still have not been resolved.

However, research is being conducted
at the Ontario Research Foundation on
the chemical characterization of caramel

*colors, and biennial reports on this work

are submitted t6 the agency by the
International Technical Caramel
Association. Copies of these biennial
reports are on file with the Dockets
Management Branch.

Reviews of the eye area study and the ~
90-day dermal study indicate that those
data support the safety of caramel.
Furthermore, the agency has recently
determined that data from a chronic
skin-painting study would not contribute
significantly to further evaluation of the
safety of caramel. The model for
carcinogenesis induced by topical
application has several disadvantages,
one of which is the inherent limitation
on dosage. The small area available for
skin painting, which avoids oral
ingestion in a small animal such as the
mouse, imposes restrictions on
experimental exposure that make it
unlikely that positive results could be
elicited by caramel. Because this natural
color is composed predominantly of
polysaccharides,! and because of its
molecular size and solubility, the agency
concludes that topical application of
caramel would result in minimal, if any,
skin penetration. This minimal skin

_penetration is reflected in the absence of

1 Although caramel is made up predominantly of
large molecular weight polymers, it contalns a
maximum of 15 percent of small molecular

* substances many of which are as yet unidentfied.
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local or systemic toxic effects from
topical administration. The lack of any
local effects in rabbits following
repeated (80-day) dermal apphcatmns
and the lack of positive effects in the
Salmonella/Ames testclearly reinforce
‘the view that the proposed skin-painting
study of caramel would provide no
additional assurance of safety.
Accordingly, under § 70.42(b) (21 CFR
70.42(b)), FDA hereby withdraws its
requirement for a two-year mouse skin-
painting 'study.

FDA’s tegulations provide that a color
additive is “safe” if there is “convincing
evidence that establishes with .
reasonable certainty that no harm will
result from the intended use of the color
additive.” {21 CFR 70.3(i).} Caramel is
‘generally recognized as safe (GRAS) (21
CFR 182.1235) for use in foods as a
flavor. On the basis of its GRAS status,
caramel was permanently listed as a
color add1t1ve for use in foods (21 CFR
73.85) in the Federal Register of June 25,
1963 (28 FR 6498) and as a color additive
for use in coloring ingested and topically
applied drugs (21 CFR 73.1085) in the
Federal Register of July 14, 1963 (28 FR
8309).

Therefore, in v1ew of the long in-use
safety record of caramel and the
additional safety data submitted by
CTFA, the Commissioner of Food and
Drugs hereby withdraws the agency’s
requirement for a 2-year mouse skin-
painting study and proposes to list
caramel as a color additive for general
use in cosmetics. FDA will consider any
comments it receives in response to this
proposal and then publish a final rule on
this petition in accordance with 21

_U.S.C. 708(d) and 701(e).

—~The agency has determined under 21
CFR 25.24{d)(5) (proposed December 11,
1979; 44 FR 71742) that this proposed
action is of a type that does not
individually or cumulatively have a’
significant impact on the human -
environment. Therefore, neither an
environmental assessment nor an
environmental statement is required.

FDA, in accordance with the
Regulatory Flexibility Act, has

~ considered the effect that this regulation

would have on small entities, including
small businesses. The agency has
determined that because the effect of
the proposed regulation is to continue
current uses that have been permitted
by the provisional listing of caramel, no
adverse small business economic impact
will result from this action.

This proposal is exempt from the
requirement to perform a Regulatory .
Impact Analysis under section 3(a) of -
Executive Order 12291 because this .
rulemaking is subject to the formal
rulemaking provisions of 5 U.S.C. 556

and 557 by virtue of sections 706(d) and
701(e) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 376(d) and
371(e)). See section 1(a)(1) of the
Executive Order 12291,

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701(e),
706(b), (c), and (d), 70 Stat. 819 as
amended, 74 Stat. 398-403 (21 U.S.C.
371(e), 376(b), (c), and (d}))) and the
Transitional Provisions of the Color
Additive Amendments of 1960 (Title I,
Pub. L. 98-618, sec. 203, 74 Stat, 404407
(21 U.S.C. 376, note)), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), it is

-proposed that Parts 73 and 81 be

amended as follows:

PART 73~—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

1. Part 73 is amended in Subpart C by
adding new § 73.2085 to read as follows:

§73.2085 Caramel.

(a) Identity and specifications. The
color additive caramel shall conform in
identity and specifications to the
requirements of § 73.85(a)(1), (2), and (3)
and (b).

(b) Uses and restrictions. Caramel is
safe for use in coloring cosmetics
generally, including cosmetics applied to
the area of the eye, in amounts
consistent with good manufacturing
practice.

(c) Labeling requirements. The label
of the color additives and any mixtures
intended soley or in part for coloring
purposes prepared therefrom shall
conform to the requirements of § 70.25 of
this chapter.

(d) Exemption from certification.
Certification of this color additive is not
necessary for the protection of the
public health, and therefore batches
thereof are exempt from the certification
requirement of section 706{c) of the act.

PART 81—GENERAL SPECIFICATIONS

* AND GENERAL RESTRICTIONS FOR

PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

2. Part 81 is amended:

§81.1- [Amended]

a. In § 81.1 Provisional listing of color
additives, by remaving “caramel” from

* the list in paragraph (g).

§81.27 [Amended]

b. In § 81.27 Conditions of provisional
listing, by removing paragraphs (b)(1),
(2), and (3) and (d).

Interested persons may, on or before
April 27, 1981 submit to the Dockets

" Management Branch (HFA~-305), Food

and Drug Administration, Rm., 4-62, 5600
Fishers Lane, Rockville, MD 20857,
written comments regarding this
proposal. Four copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
‘heading of this document. Received
comments may be seen in the office
above between 9 am. and 4 p.m,,
Monday through Friday.

Dated: March 24, 1981
Joseph P. Hile, -
Associate Commissioner, forReguIatory
Affairs. -
{FR Doc. 81-5349 Filed 3-24-8%: 3:53 pm}
BILLING CODE 4110-03-12

-

21 CFR Part 165
[Docket No. 80N-0439]

Soda Water; Amendment of Standard;
“Extenslon of Comment Period

AGENCY: Food and Drug Administration.

ACTION: Proposed rule; further extension
of comment period.

SUMMARY: The Food and Drug
Administration (FDA) is further
extending the periad for submitting
comments on a proposal to amend the
standard of identity for soda water to
accomplish the following: (1) Designate
kola nut extract, rather than caffeine
from this extract or from other extracts
that naturally contain caffeine, as the
mandatory ingredient in “cola” and
“pepper” type soda water beverages; (2)
provide for decaffeinated “cola” or
“pepper” soda water beverages under
the standard of identity; (3) continue to
permit the use of added caffeine in these
beverages as an optional ingredient.
This action is based on requests
received by FDA.

DPATE: Comments must be received on or
before July 29, 1981.

ADDRESS: Wrilten comments, data, or
information to the Dockets Management
Branch (formerly the Hearing Clerk’s
office} (HFA-305), Food and Drug
Administration, Rm. 4-62, 5800 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214}, Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202-
245-1164,

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 21, 1980 (45
FR 69816), FDA proposed to amend the
standard of identity for scda waterto -
delete the requirement that “cola” and
“pepper"” beverages contain “caffeine

Y



18996

Federal Register / -Vol. 46, No. 59 / Friday, March 27, 1981 / Proposed Rules

from kola nut extract and/or other

. natural caffeine-containing extracts.” As
amended, the standard would designate
kola nut extract per se as the mandatory
characterizing ingredient in “cola” and
*pepper” beverages and allow explicitly
for these beverages to be decaffeinated.
The amended standard would centinue
to allow the use of added caffeine as.
optional ingredients up to maximum
total level of 0.02 percent by weight.
Written comments were to be submitted
on or before December 22, 1980.

FDA received several requests for’
extension of the comment period. After
carefully evaluating the merits of the
requests for extension of the comment
period, FDA concluded that an
extension was necessary to provide
adequate time for the compilation and
submission of data and information that
the agency requested be included in
comments to assist FDA in developing
an appropriate final rule on the
proposal. Therefore, FDA published in
the Federal Register of December 23,
1980 (45 FR 84837) a notice extending the
comment period to March 23, 1981.

FDA has now received requests for an
additional extension of the comment
period from the National Soft Drink
Asgociation, Pepsico, Inc., the Coca-
Cola Co., the Dr. Pepper Co., the
National Coffee Association of U.S.A,,
Inc., and the Grocery Manufacturers
Association. These requests; and the_
earlier ones, are on file with the Dockets
Management Branch, FDA.

It is apparent from the requests for
extension of time that significant review
and analysis of this matter is being
diligently pursued by interested parties,
and that this review and analysis is in
part based on records only recently
provided by FDA under the Freedom of
Information Act. FDA has carefully
reviewed these requests for extension of
time in this matter and has concluded
that an extension of 120 days in which
to.comment is appropriate.

Interested persons may, on or before
July 29, 1981, submit to the Dockets
Management Branch (HFA-=305), Food
and Drug Administration, Rm. 4-82, 5600
Fishers Lane, Rockville, MD 20857,
written comments regarding this
proposal. Four copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m,,
Monday through Friday.

Dated: March 20, 1981.
Joseph P. Hile, :
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 81-9103 Filed 3-23-81; 11:01 am}
BILLING CODE 4110-03-M

21 CFR Parts 180 and 182
[Docket No. 80N-0418]

Caffeine; Deletion of GRAS Status,
Proposed Declaration That No Prior
Sanction Exists, and Use on an Interim
Basis Pending Additional Study;
Extension of Comment Period

AGENCY: Food and Drug Administration,

ACTION: Proposed rule; further extension
of comment period.

SUMMARY: The Food and Drug
Administration (FDA) is further
extending the period for submitting
comments on a proposal to delete
caffeine used as an added food

e ingredient from the list of substances

that are generally recognized as safe
(GRAS], to declare that no prior
sanction exists for the use of caffeine as
an added food ingredient, to restrict the
use of caffeine as an added food
ingredient to current uses and levels,
and to require that the presence of
caffeine as an added ingredient be
reflected on the product label in the
ingredient declaration. Under this
proposal, the current uses of added
caffeine would be permitted under an

. interim food additive regulation pending

the completion of studies that are
considered necessary to resolve
questions about the safety of caffeine

‘added to food. These questions include

the potential fetotoxic and teratogenic
properties of caffeine, the comparative
metabolism and pharmacokinetic
handling of caffeine in humans and

_ experimental animals, the potential

behavioral effects of caffeine,
particularly in children, the potential
reproductive effects of caffeine, and the
potential carcinogenicity of caffeine.
The studies FDA proposes to require
include both animal studies and human
epidemiological studies. In addition,
there are questions that need to be
addressed about the purpose for which
caffeine is added to foods, especially
soft drinks. This proposal does not
directly affecf the caffeine that occurs
naturally in such foods as coffee and
tea. .
DATE: Comments must be received on or
before July 29, 1981.

ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk’s office) (HF.A-305),
Food and Drug Administration, Rm. 4~

. 62, 5600 Fishers Lane, Rockville, MD

20857.

FOR FUBTHER INFORMATION CONTACT:
Corbin 1. Miles, Bureau of Foods (HFF-
335), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202-
472-4750,

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 21, 1980 (46
FR 69817), FDA proposed to delete
caffeine used as an added food
ingredient from the list of substances
that are generally recognized as safe
(GRAS), to declare that no prior
sanction exists for the use of caffeine as
an added food ingredient, to restrict the
use of caffeine as an added food
ingredient to current uses and levels,
and to require that the presence of
caffeine as an added ingredient be
reflected on the product label in the
ingredient declaration. Under this

_ proposal; the current uses of added

caffeine would be permitted under an
interim food additive regulation pending
the completion of studies that are
considered necessary to resolve
questions about the safety of caffeine
added to food. The document presents
the data on cafffeine that raise safety
questions, explains the basis for FDA’s
proposal to remove added caffeine from
the GRAS list, and describes the studies
FDA considers necessary to regolve the

" existing questions about caffeine’s

safety and function as an added food
ingredient. Written comments were to
be submitted on or before December 22,
1980.
- FDA received several requests for
extension of the comment period. After
carefully evaluating the merits of
requests, FDA concluded that an
extension was necessary to provide
adequate time for the compilation and
submission of data and informaltion that
the agency requested be included in
comments to assist FDA in developing
an appropriafe final rule on the
proposal. A notice was published in the
Federal Register of December 23, 1980
(45 FR 84837) announcing extension of -
the comment period to March 23, 1981,
FDA has now received requests for an
additional extension of the comment
period from the National Soft Drink
Association, Pepsico, Inc., the Coca-
Cola Co., the Dr. Pepper Co,, the
National Coffee Association of U.S.A.,
Inc., the Grocery Manufacturers
Association, and the Flavor and Extract
Manufacturers Association of U.S.A.
These requests, and the earlier ones, are
on file with the Dockets Management
Branch, FDA. the requests contuin
justifications for an extension of the
comment period and data demonstrating
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dlhgence in seeking to meet-the current
comment period closing date of March
23, 1981.

In the earlier notice (45 FR 84837]
granting extension of the comment
périod to March 23, 1981, FDA noted
that the scientific issues involved are
complex, and the agency expressed a
degire to ensure that all interested
parties are given a fair amount of time to
comment. At the same time, FDA
expressed a desire to ensure that the
rulemaking proceeds in a reasonable
and timely manner. In this light, FDA
has carefully evaluated the requests for
a further extension of the comment
period. In the agency’s view the
justifications represent good faith

attempts to diligently participate in this .

scientifically and legally complex
rulemaking. Based on the reasons -
discussed in those requests as well as
the séveral reasons discussed below, the
agency believes an extension of time for
comments of 120 days is appropriate.

Several extensive Freedom of -

“Information Act (FOIA) requests have
been received from potential
commenters. These requests seek large
numbers of records and have required
extensive search and review efforts on
the part of agency personnel. Amongst
the records sought are those generated
by Dr. Collinis in his recent study_on the
teratogenic potential of caffeine in rats
(see Ref. 29; 45 FR 69835, October 21,
1980) as well as agency records that
bear on whether a prior santtion exists
for soft drinks containing caffeine.
Many of these records have been made
available; however, some were made
available only within the last several
weeks. In addition, some of the
requested records are in a central
Federal records storage facility and

- have not as yet been received by the
agency. Upon receipt of anry remaining
responsive records which are publicly
disclosable, the agency will promptly
make them available. The agency
believes that the limited extension of
time being granted will allow the
requestors sufficient time to review
relevant records made available to them
and will also allow them sufficient time
to comment fully on the issues présented
in this proceeding. -

There is also some new evidence, not
available before this time, which bears .
on the issue of the safety of added
caffeine. This new evidence will be
placed on the administrative record
shortly and, at that time, FDA will
describe its significance in this -
rulemaking through a notice-in the
Federal Register. This notice will serve
to amend and update the original
proposal published on October 21, 1980.

‘When the proposal was published,
approximately 12 of the scientific
articles relied upon by the agency were
in a foreign language only. Since that
time, FDA has received the English
translations for these acticles and
recently placed the translations in the
record in this matter. These translations
are now on file in the Dockets
Management Branch under the docket
number in the heading of this notice.
The translations may be found by using
the reference numbers of the original
citations in the proposed rule. Those
reference numbers are 13, 17, 18, 19, 20,
23, 24, 50, 55, 80, and 89 (see 45 FR 69835;
October 21, 1980).

During this extended time for
comments, FDA will also place into the
record for public comment all relevant
publicly available records relating to a
recent FDA inspection of the Burkau of
Foods laboratories at Federal Office
Building 8. The agency routinely
inspects its own laboratories to ensure
compliance with its Good Laboratory
Practice regulations (21 CFR 58.1 et
seq.). As part of that inspection, the Dr.
Collins study dealing withthe -
teratogenic potential of caffeine on rats
(Ref 29.) was audited. At this time, the
agency is placing in the record both the
List of Observations (From FD-483) and
the Bureau of Foods’® initial response of -

_January 29, 1981. When the agency

review of this inspection is completed,
the remaining publicly available
documents will be placed into the record
as well. In addition, the agency intends
to the have the Collins study (Ref. 29)
reviewed by a team of qualified
scientists who will evaluate the
scientific data derived from that study in
light of the recent findings of the FDA
inspection team. The reporl prepared by
this group will also be made part of the
record. All of these records will be
available at the Dockels Management
Branch in the record for this rulemaking.

The agency fully recognizes fts
obligations to proceed with this
rulemaking in a timely manner.
However, for the reasons discussed
above, the agency concludes that an
additional period of 120 days in which to
comment on this proposal is fully
justified. To deny additional time for
comments would unjustly deprive
interested parties as a full and fair
opportuiity to participate in this
important rulemaking in a meaningful
way.

Interested persons may, on or before
July 29, 1981, submit to the Docket
Management Branch (HFA-305), Food
and Drug Administration, Rm 4-62, 5600
Fishers Lane, Rockville, MD 20857,
written comments regarding this

proposal. Four copies of any comments

are lo be submitted, except that
.individuals may submit one copy.

Comments are to be identified with the

docket number found in brackets in the”

heading of this document. Received

comments may be seen in the office

above between 9 a.m. and 4 p.m.

Monday through Friday.

Dated: March 20, 1881.

Jospeh P. Hile,

Associate Commissiner for Regulatory

Affairs.

[FR Dec. 61-0104 Filed 3-23-61:31:0T am]

BILLING CODE 4110-03-M

.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT ’

Office of the Secretary
24 CFR Part 115
[Docket No. R-81-915]

Recognition of Substantially
Equivalent Laws; Two States and Nine
Localitles

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of transmittal of
proposed rule fo Congress under Section

. 7(0) of the Department of HUD Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of conlinuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information a
proposed rule which the Secretary is
submitting to Congress for such review.
This proposed rule would amend 24 CFR
115.11 to add two States and nine
localities to the list of jurisdictions
which HUD recognizes as having fair
housing laws substantially eqmvalent to
Title VIIL of the Civil Rights Act of 1968.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, SW, Washington, D.C.
20410 (202) 755-6207.
SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:
24 CFR Part 115—Recognition of
Substantially Equivalent Laws—Two
States and Nine Localities
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{Ser. 7(o) of the Department of HUD Act, 42
U.S.C. 3535{0), Sec. 324 of the Housing and
Community Development Amendments of
1978)

Issued at Washington, D.C., March 20, 1981.
Samuel R. Pierce, Jr.,
Secretary, Department of Housing and Urban
Development,
{FR Doc. 81-9329 Filed 3-28-81; 8:45 am)
BILLING CODE 4210-01-M

patt—

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-88-79]

Investment Credit for Single Purpose
Agricultural or Horticultural Structures;
Public Hearing on Proposed
Regulations

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of public hearing on
proposed regulations,

sUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to the investment
credit for single purpose agricultural or
horticultural structures.

DATES: The public hearing will be held

on June 25, 1981, beginning at 10:00 a.m.

" Outlines of oral comments must be
delivered or mailed by June 11, 1981.
ADDRESS: The public hearing will be
held in the LR.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 ‘Constitution Avenue, NW,
Washington, D.C. The outlines should be
submitted to the Commissioner of
Internal Revenue, Attn: CC:LR:T {LR-88-
79), Washington, D.C. 20224.

FOR FURTHER INFORMATION CONTACT:
Charles Hayden of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW, Washington,
D.ﬁ. 20224, 202-566-3935, not a toll-free
call, ; .
SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 48 of the
Internal Revenue Code of 1954. The
proposed regulations appeared in the
Federal Register for Friday, January 23,
1981 (46 FR 7397).

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules” (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking, March 24, 1981,
and also desire to present oral
comments at the hearing on the

proposed regulations should submit an

outline of the comments to be presented ~

at the hearing and the time they wish to
devote to each subject by June 11, 1981.
Each speaker will be limited to 10
minutes for an oral presentation
exclusive of time consumed by
questions from the panel for the
government and answers to these
questions.1

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the Treasury
Directive for improving government
regulations appearing in the Federal
Register for Wednesday, November 8,
1978.

By direction of the Commissioner of
Internal Revenue.

David E. Dickinson,

Acting Director, Legislation and Regulations .

Division,
[FR Doc. 81~8400 Filed 3-26-51; 8:45 am]
BILLING CODE 4830-01-M]

DEPARTMENT OF LABOR

Wage and Hour Division, Employment
Standards Administration

29 CFR Part 541

Defining and Delimiting the Terms
“Any Employee Employed in a Bona
Fide Executive, Administrative, or
Professional Capacity (Including any
Employee Employed in the Capacity of
Academic Administrative Personnel or
Teacher in Elementary or Secondary
Schools), or in the Capacity of Outside
Salesman”

AGENCY: Wage and Hour Division,
Employment Standards Administration,
Department of Labor,

_ ACTION: Notice of proposed rulemaking.

"SUMMARY: Final regulations scheduled

to become effective February 13, 1981,
increasing the salary levels used in
determining eligibility for exemption
under Section 13(a)(1) of the Fair Labor
Standards Act for employees employed
in a bona fide executive, administrative
or professional capacity were published
in the Federal Register of January 13,
1981’(46 FR 3010). On February 12, 1981,
a notice was published in the Federal
Register announcing that the effective
date of these regulations was stayed

indefinitely (46 FR 11972). According to-
this notice, the purpose of that action
was to allow the Department to review
the rule fully before it takes effect. The
comment period was reopened, and
pending final determination in this
rulemaking, the interim salary tests
which became effective April 1, 1975

* were continued.

That notice is now republished herein
as a notice of proposed rulemaking, .
inasmuch as it is proposed that the
regulation scheduled to become
effective February 13, 1981 be
suspended indefinitely. Comments are
invited on the question of whether there
should be an indefinite suspension of
the regulation, pending further review of
the regulation. As indicated in the
February 12, 1981 notice, comments are
also invited regarding the substance of
the regulation itself, and specifically
regarding the economic effects of the
regulation.

DATES: Comments should be received on
or before April 27, 1981,

ADDRESS: Send written comments to
Henry T. White, Jr., Deputy
Administrator, Wage and Hour Division,
Employment Standards Administration,
Room $-3502, U.S. Department of Labor,
200 Constitution Avenue, NW,,
Washington, D.C. 20210; (202) 523-8305.

FOR FURTHER INFORMATION CONTACT:
Henry T. White, Jr., Telephone {202)
523-8305. .

SUPPLEMENTARY INFORMATION: The
notice which was published in the
Federal Register on February 12, 1981
made clear the Department of Labor's
intention to suspend indefinitely final
regulations which were to become
effective on February 13, 1981, These
regulations increase the salary levels
used in determining eligibility for
exemption under Section 13(a)(1) of the
Fair Labor Standards Act for employees
employed in a bona fide executive,

- administrative, or professional capacity.

Such suspension will provide further
time for the Department to consider the
economic effects of the regulation, and
to determine whether it should go into
effect in its present form. That notice did
not, however, specifically invite public
comment with respect to whether such
an indefinite supension should take
place. The Department believes that
such comment should be invited and
considered before any final decision is
made regarding indefinite suspension,
Secondly, although the February 12,
1981 notice reopened the comment
period to aid the Department in further
review of the regulation, it was not
made clear what types of comments
were desired on the substance of the
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v regulation. Comments thus far received
have tended to'be of a general or .
" rhetorical nature, and have failed to

focus on the precise economic impact of _

the regulation. The Department invites
specific comment as follows: -~

1. Economic data {statistical, not
anecdotal) on the probable economic
impact of raising the salary tests to the
revised levels, with respect to
employees who specifically meet the
duties and respon51b111t1es tests of the
regulation;

2. Extent to which employers have
already increased salary levels in
anticipation of the regulation;

3. Specxﬁc effects of the revised salary
tests on various industries, or segments
of industries.

Accordingly, the following action is
" proposed:

29 CFR Part 541, as amended at 46 FR
3010, January 13, 1981, is suspended
indefinitely, pending further review by
the Department; the applicable sections
of Part 541 relating to interim salary,

. tests which became effective April 1.
1975, will remain in effect.

{Sec. 13, 52 Stat. 1067. as amended; 29 U.S.C.
-213; Reorgamzahon Plan No. 6 of 1950 {3 CFR
1945-53 comp. p. 1004}); Secretary's Order No.
16-75, 40 FR 55913, December 2, 1975; and
Employment Standards Order No. 78-1, 43 FR
51469, November 3, 1978) -

Signed at Washington, D.C., this 23rd day

" of March198t. °

Craig Berrington,

Deputy Assistant Secretary of Labor for
Employment Standards.

[FR Doc. 81-8387 Filed 3-26-81; 8:45 am)

BILLING CODE 4510-27-M

Occupational Safety and Health.

Administration =

29 CFR Part 1903
[Docket No. W-OOS Al

Walkaround Compensation; Effective
Date Delay and Proposed Revocation

AGENCY: Occupational Safety and
Health Administration, Department of
Labor. :

ACTION: Delay of effechve date of final
rule and proposed revocation of the
regulation,

SUMMARY: OSHA is delaying the
effective date of the regulation requiring
* compensation for employee
representatives participating in the
walkaround and related portions of an

- OSHA enforcement inspection from
‘March 30, 1981, to May 30, 1981. The
“agericy is also proposing to revoke the
regulation in its entirety. This action is

taken as a result of a reevaluation of the

record and the conclusion that it does
not sufficiently establish the need for
the regulation.

DATES: The effective date of the
regulation is delayed until May 30, 1981.
All data and comments regarding the
proposed revocation must be
postmarked on or before April 30, 1981.
ADDRESS: All comments should be
submitted to the Docket Officer, Docket
No. W-005 A, Occupational Safety and
Health Administration, Room S-6212,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,

'D.C. 20210. 'relephone [202) 523-7894.

FOR FURTHER INFORMATION CONTACT:

* Mr. H. Berrien Zettler, Office of Field

Coordination, Occupational Safety and
Health Administration, Room N-3603,
U.S. Department of Labor, Washington,
D.C. 20210; Telephone (202) 523-7725.

SUPPLEMENTARY INFORMATION:

1. History of Walkaround Compensation

On September 20, 1977, a legal
interpretation was published in the
Federal Register (42 FR 47344} which
amended section 29 CFR 1977.21 so0 as

“clearly to require the payment of

walkaround compensation,
Subsequently, on October 31, 1980, that

- regulation was deleted in response to a

District Court Order vacating it. (45 FR
72118). On November 14, 1980, OSHA

« Proposed new regulations requiring

walkaround compensation and
established a 45 day comment period
ending December 29, 1980 (45 FR 75232).

- On January 16, 1981, OSHA published in

the Federal Register a final rule on
walkaround compensation. The

- essential requirement of that rule is that

employers must pay their employee
representatives for time spent during
OSHA compliance inspections (46 FR
3852). The original effective date of
February 17, 1981, was delayed to March

" 30, 1981 (46 FR 11253), pursuant to the

President’s memorandum.
II. Basis and Purpose of the Proposal

By memorandum dated January 29,
1981, President Ronald Reagan
requested that all executive agencies
postpone for sixty days the effective
dates of final regulations promulgated
but not yet effective. As a result, the
Acting Secretary of Labor issued a
notice of deferral in effective dates of
regulations in the Federal Register (46
FR 11253), As a result the effective date
of the walkaround compensation
regulation was delayed from February
17, 1981, to March 30, 1981.

The purpose of this delay was to
allow the agencies lo reexamine these
regulations in the light of the priorities
of the new Administratfon. A thorough

review of the record relating to the
walkaround pay issue has been
accomplished. The record developed
during the comment period for the
regulation tended to show .
overwhelmingly the usefulness of -
employee representation-during an
OSHA inspection. The record does not
support adequately the need for a
walkaround pay regulation. On the
contrary, it rather suggests that the vast
majority of employers already do pay
their employees who serve as
walkaround representatives during
OSHA inspections. Consequently, the
record fails to show that more than a
few employees (mostly limited to one
industry) have suffered any economic
loss by exercising their statutory right.
The record is unclear, even in the cases
where the employer refused to pay, that ~
the employee actually lost pay. Innost
cases the union appears to have paid the
representative when the employer did
not. There are a few instances where
employee representation was cut short
or eliminated when the employer
refused to pay and the union was unable
to do so. These few instances, however,
do not establish a clear need fora
regulation to remedy the problem.
Indeed the issue appears to be one
which can best be left to the traditional
collective bargaining process in those
few cases where the employer refuses to,
pay.

The proposed revocation of the
walkaround pay rule is not a major rule
under the criteria established by
Executive Order No. 12291 on federal
regulations. Since the proposed
rulemaking is a withdrawal of a
regulation and not the promulgation of
one, there will be no economic effect.

III. Public Participation

Interested persons or groups are
invited to submit written data, views
and arguments with respect to this
proposal and all issues involved therein
These comments must be postmarked on

* or before April 30, 1981, and submitted

in quadruplicate to: Dacket Officer,
Docket No. W-005 A, Room S-6212, 200
Constitution Avenue, NW., Washington ~
D.C. 20210. Comments previously
submitted on this regulation need not be
resubmitted. The data, views, and
arguments that are submitted will be
available for public inspection and
copying at the above address. All timely
written submissions received will be
made a part of the record of this
praceeding and will be considered in
formulating the final rule.
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IV. Further Delay of the Effective Date
of the Rule

In view of the issuance of this
proposed revocation of the rule, the
effective date of the rule is further
suspenided until the Department takes
final action on the proposed withdrawal.
Since this regulation has never gone into
effect, and since the Agency is herewith
proposing to revoke this regulation for
the reasons stated,”we believe it would
be inappropriate to require compliance
with this regulation during the brief
period until a final determination is
made. Under the circumstances, OSHA
finds that separate notice and public
comment on this further brief deferral of
the effective date is impractical and
unnecessary within the meaning of
section 553 (b)(3)(B) of the
Administrative Procedure Act (5 U.S.C.
553). Accordingly, pursuant to sections
8(e) and 8(g)(2) of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
657 (e) and (g)(2)), 5 U.S.C. 553, and

- Secretary of Labor's Order 8-76, (41 FR
25059) OSHA is proposing to amend 29
CFR 1903.8 by removing paragraph (e).

Signed at Washington, D.C., on this 24th
day of March, 1981,

Thome G. Auchter,
Assistant Secretary of Labor.

§1903.8 Representatives of employers
and employees.
* * * . * * -

(e) Walkaround compensation—
Removed.

|FR Doc. 81-8412 Filed 3-26-81: 8:45 am]
BILLING CODE 4510-26-M

“29 CFR Parts 1952 and 1955

Withdrawat of Complaint To Withdraw
Indiana State Plan

" AGENCY: Occupational Safety and
Health Administration, Department of
Labor.

ACTION: Notice of Withdrawal of
Complaint.

SUMMARY: This notice publishes the
Assistant Secretary’s decision to
withdraw the complaint initiating the
withdrawal of approval of the Indiana-
State plan, which was published in the
Federal Register on January 16, 1981 (46
FR 3919-3920). .

EFFECTIVE DATE: March 26, 1981.

FOR FURTHER INFORMATION CONTACT:
Barbara Bryant, Chief, Eastern Divison,
Office of State Programs, Occupational
Safety and Health Administration,
Room N-3613, 200 Constitution Avenue,
NW., Washington, D.C. 20210 (202) 523~
8045. :

.

SUPPLEMENTARY INFORMATION:

Pursuant to Section 18(f) of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 667(f)) and Part 1955 of
this Chapter, on April 2, 1980, the
Assistant Secretary initiated an
administrative action for withdrawal of
approval of the Indiana plan for
occupational safety and health. This
action was based upon OSHA
monitoring activity through June 30,
1979. The formal Notice of Ihitiation of
Withdrawal Action was published in the
Federal Register on January 16, 1981 (46
FR 3919-3920). The period for response
by the State was extended on February
6, 1981 by Federal Register notice
delaying the effective dates of certain
administrative actions (46 FR 11253).

Based upon a reevaluation of the
evidence, and upon consideration of the
substantial passage of time since that
evidence was obtained together with a
review of the information collected
subsequently, the Assistant Secretary
has determined that continuation of the
withdrawal action is not warranted.
Accordingly, notice is hereby given that
a Notice of Withdrawal of Complaint is
being filed with the Chief
Administrative Law Judge and served on
the Commissioner of the Indiana
Division of Labor.

{Sec. 18, Pub. L. 91-536, 84 Stat, 1608 (29,

U.S.C. 667))

Signed at Washington, D.C. this 24th day of
March 1981.

Thorne G. Auchter,

Assistant Secretary of Labor.
[FR Doc. 81-9389 Filed 3-26-81; 8:45 am]
BILLING CODE 4510~26-M

29 CFR Part 1990

Identification, Classification and
Regulation of Potential Occupational
Carcinogens; Withdravsal of Proposed
Amendments

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Withdrawal of proposed
amendments.

SUMMARY: On January 19, 1981 (46 FR
4889) OSHA issued a notice listing
deletions from its-standard, for
Identification, Classification and
Regulation of Potential Occupational

~ Carcinogens (29 CFR Part 1990) to

conform the standard to the Supreme
Court’s decision regarding OSHA's
benzene standard, Industrial Union
Department, AFL-CIO v. American
Petroleum Institute, et al. 65 L. Ed. 2d
1010, 100 S. Ct. 2844 (July 2, 1980}. The -
notice deleted the requirement that
worker exposure to Category I potential

carcinogens automatically be reduced to
the lowest feasible level. With thig
deletion, exposure levels to Category 1
carcinogens would be set on a case-by-
case basis in conformance with law. The
deletions will become effective on
March 30, 1981, pursuant to 46 FR 11253
(February 6, 1981). As a result, 20 CFR
Part 1990 will, at that time, be consistont
with the Supreme Court’s decision,

On January 19, 1981, the Assistant
Secretary for OSHA signed a notice .
proposing various amendments to 29
CFR Part 1990. This notice was
published on January 23, 1981 (46 FR
7402). The proposed amendments
included requirements for making an
assessment of the risk based on a
consideration of all relevant data and
for reducing exposure levels sufficiently
to eliminate significant risk.

The proposed amendments and the
request for public comment published at
46 FR 7402 are hereby withdrawn,

This withdrawal action will permit the
Department to address alternatives that
had nét been fully considered and then
later, if appropriate, to repropose the
amendments.

EFFECTIVE DATE: March 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Mr. James Foster, Room N3641, Office of
Public Affairs, Occupational Safety and
Health Administration, U.S. Department
of Labor, 200 Constitution Avenue, NW.,
Washington, D.C. 20210, Telephone:
(202) 523-8151.

Signed at Washington, D.C,, this 24th Day
of March 1981.
Thorne G, Auchter,
Assistant Secretary of Labor for Occupational
Safety and Health,
[FR Doc. 81-9388 Filed 3-26-81: 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF EDUCATION
Office of the Secretary

34 CFR Parts 75, 76, 78, 104, 200, 201,
211, 215, 223, 230, 231, 300, 305, 307,
309, 315, 318, 322, 324, 332, 338, 361,
362, 365, 366, 369, 370, 371, 372, 373,
374, 375, 378, 379, 385, 386, 367, 3886,
389, 390, 395, 408, 525, 526, 527, 624,
643, 644, 645, 646, 649, 655, 656, 658,
660, 667, 668, 674, 675, 676, 682, 690,
726, 735, 740, 753, 757, 776,and 778

Review of Certain Regulations and
Interpretations
AGENCY: Department of Education.’

AcTioN: Notice of intent to review and
amend certain regulations and
interpretations.
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SUMMARY: The Secretary of Education
provides notice of his intent to review
and, as appropriate, amend certain
regulations and interpretations that take
effect March 30, 1981. The Secretary
takes this action to analyze regulatory
burdens and to identify opportunities for
de-regulation and possible alternative
approaches to achieving program
objectives, in accordance with
-Executive Order 12291. Based on this
review for each regulation or
interpretation, the Secretary intends, by
particular target dates, to publish a
notice indicating that the regulation or
interpretation will remain in effect, issue
a revised regulation or interpretation, or
provide other guidance needed by
organizations and persons affected by
the regulation or interpretation.
DATE: All comments received on or _
. before May 31, 1981 will be considered.
" FOR FURTHER INFORMATION CONTACT:
"A. Neal Shedd, Director, Division of
Regulations Management; U.S.
_ Department of Education, 400 Maryland
Avenue, SW, Washington, D.C. 20202,
Telephone: (202) 245-7091.
" SUPPLEMENTARY INFORMATION:
Pursuant to a January 29, 1981
_ memorandum from the President, the
Secretary published two notices in the
Federal Register postponing until 60
days from the date of the memorandum
the effective date of all Education
Department final regulations scheduled
-to become effective during the 60-day
period (February 4, 1981 at 46 FR 10721;
February 17, 1981 at 46 FR 12496). During
this period the Secretary initiated a
review of the regulations to analyze
regulatory burdens and identify |
opportunities for de-regulation. -
Additional time is now required to
complete this review.

This notice indicates the Secretary's
intent to implement this review
thoroughly under Executive Order 12201
and with an opportunity for public
comment.

The purpose of this notice is not to
repeal the regulations and leave the
affectedprograms without any
regulations. On the contrary, the
purpose is fo provide for an orderly
review of regulations in a manner that
avoids disruption of programs and
confusion for participants under the
programs. °

To permit the orderly implementation
of the subjéct programs in Fiscal Year

{FY) 1981 (which ends September 30,
1981), the regulations and
interpretations will take effect March 30,
1981, even though a review of them has
not been completed.

The Secretary intends to communicate
to program participants decisions with

respect to future regulations governing
these programs well in advance of the
target dates indicated below. For
example, if, upon review (and in the
light of any public comments), the
Secretary decides that no changes are
appropriate in a particular regulation, a
notice will be published to this effect.
On the other'hand, if the Secretary
decides to change the regulation in order
to eliminate regulatory burdens on
program participants or to take an
alternative approach to achieving
program objectives, modified regulations
will be issued. The Secretary also will
provide-other guidance needed by
program participants.

Regulations and interpretations
subject to this notice will govern
pertinent program activities for the
duration of FY 1981, and they will
remain in effect until further notice.

Invitation To Comment

Interested persons are invited to
submit comments and recommendations
regarding each of these regulations.
Respondents are particularly
encouraged to address their comments
to burdens imposed by the regulations,
opportunities for de-regulation and
alternative approaches to addressing

. these concerns. These comments will

assist the Secretary in reviewing the
regulations in accordance with
Executive Order 12291. Oral and written
comments should be directed to the
contact person listed in the preamble of
the regulation on which the comment is
made. A Federal Register citation is
provided for each regulation included in
this notice. Any general comments
should be directed to the contact person
listed in this notice. All comments
received on or before May 31, 1981 will
be considered in deciding whether to
revise these regulations and, if so, how
to revise them. '

Regulations To Be Reviewed by Target
Date of September 30, 1981

The Secretary establishes a target
date of September 30, 1981 to review the
following regulations:

Title of Regulations or Interpretation;
Published in the “Federal Register"

Rehabilitation Training: 34 CFR Parts 383,
386, 387, 388, 389, 390; Dec. 30, 1980, at 45
FR 86378

Nondiscrimination on the Basis of Handicap
in Progams and Activities Receiving or
Benefitting from Federal Financial
Assistance; and Assistance to States for
Education of Handicapped Children; 33
CFR Parts 104, 300; Dec. 30, 1980, at 45 FR
886390

International Education Programs; 34 CFR
Parts 655, 656, 658, 660, 667; Dec. 31, 1980, at
45 FR 86872

Education Appeal Board; 34 CFR Part 78; Jan.
5, 1981, at 46 FR 881

Education Department General
Administrative Regulations (EDGAR}:
Annual Funding Priorities; 34 CFR Part 75;
Jan. 14, 1981, at 46 FR 3205

Instructional Media for the Handicapped; 34
CFR Part 332; Jan. 14. 1981, at 46 FR 3206

Graduate and Professional Study
Fellowships: 34 CFR Part 64%; Jan. 14,'1981,
at 46 FR 3400

Assistance to States for Education of
Handicapped Children; 34 CFR Part 300;
Jan. 16, 19881, at 46 FR 3865

Minority Institutions Science Improvement
Program (MISIP}; 34 CFR Part 735; Jan. 16,
1981, at 46 FR 3673

Law-Related Education Program; 34 CFR Part
757; Jan. 16, 1981, at 46 FR 3677

Asbestos Detection and Control: Local
Educational Agencies; Asbestos Detection
and State Plan: State Educational
Agencies; 34 CFR Parts 230, 231; Jan. 16,
1981, at 46 FR 4536 -

Arls in Education Program; 34 CFR Parts 753;
Jan. 16, 1981, at 46 FR 4606

‘Training Programs for Teachers of
Handicapped Children in Areas witha
Shortage; 34 CFR Part 322; Jan. 19, 1981, at
46 FR 4913

Selection Criteria for Fiscal Year 1981: 32
CFR Parts 211, 215, 305, 307, 309, 315, 318,
324, 338, 408, 525, 526, 527, 624. 643, 644, 645,
646, 726, 740; Jan. 19, 1981, at 46 FR 5372

Centers for Independent Living; 34 CFR Part
366; Jan. 19, 1981, at 46 FR 5410

Vocational Rehabilitation Service Projects; 34
CFR Parts 382, 369, 370, 371, 372, 373, 374,
375, 378, 379, 395; Jan. 19, 1981, at 46 FR
5416

Assistance to States for Education of
Handicapped Children; Interpretation; 34
CFR Part 300; Jan. 19, 1981, at 46 FR 5460

State Vocational Rehabilitation and
Independent Living Rehabilitation
Programs; 34 CFR Parts 361, 365;Jan. 19, _
1981, at 46 FR 5522

Speclal Impact Aid Provisions for Local
Educational Agencies that Claim
Entitlements Based on the Number of
Children Residing on Indian Lands;: 34 CFR
Part 223; Jan. 22, 1981, at 46 FR 7196

Education Department General
Administrative Regulations (EDGAR}—
Grant Programs Without Specific
Regulations; 34 CFR Parts 75, 76; Dec. 22,
1980, at 45 FR 84038

Library Career Training Program; 34 CFR Part
776; Dec. 24,1880, at 45 FR 85422

Strengthening Research Library Resources
Program: 34 CFR Part 778; Dec. 24, 1980, at -
45 FR 85430

Regulations To Be Reviewed By Target
Date of January 31, 1982

The Secretary establishes a target

date of January 31, 1982 to review the
following regulation:
Title of Regulations or Interpretation;
Published in the ‘Federal Register”
Finaencial Assistance to Local and State

Agencies to Meet Special Educational

Needs; and Financial Assistance to Local
Educational Agencies for Children with

-
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Special Educational Needs; 34 CFR Parts
200, 201; Jan. 19, 1981, at 46 FR 5136

Regulations To Be Reviewed By Target
Date of June 30, 1982

The Secretary establishes a target
date of June 30, 1982 to review the
following regulations:

Title of Regulasions or Interpretation;
Published in the *Federal Register”

Pell Grants Program; 34 CFR Part 690; Dec. 30,
1980, at 45 FR 86394

Student Assistance General Provisions; 34
CFR Part 688; Dec. 31, 1980, at 45 FR 86854

Guaranteed Student Loan Program; 34 CFR
Part 682; Jan. 18, 1981, at 46 FR 3866

Guaranteed Student Loan Program; Refund of
Tuition Charges and Other Fees; 3¢ CFR
Part 682; Jan, 16, 1981, at 46 FR 3871

National Direct Student-Loan Program,
College Work-Study Program, and
Supplementary Educational Opportunity

_ Grant Program; 34 CFR Parts 674, 675, 676;
Jan. 19, 1981, at 46 FR 5238

(20 U.S.C. 1221e-3)

{Catalog of Federal Domestic Assistance

Numbers 84.002; 84.007; 84.008; 84.012; 84.014;

84.015; 84.016; 84.017; 84.113; 84.118; 84.023;

84,024; 84.025; 84.026; 84.027; 84.028; 84.029;

84.032; 84.033; 84.038; 84.041; 84.051; 84.063;

84.089; 84.077; 84.078; 84.080; 84.081; 84.084;

84.092; 84.093; 84.094; 84.095; 84.097; 84.099;

84.100; 84.101; 84.114; 84.120; 84.123; 84.126;

84.128; 84.129)
Dated: March 24, 1981.

T. H. Bell,

Secretary of Education.

[FR Doc. 818401 Filed 2-26-81; 8:45 am]
BILLING CODE 4600-01-1

34 CFR Parts 104 and 300

Assistance to States for Education of
Handicapped Children, and
Nondiscrimination on the Basis of
Handicap in Programs and Activities
Recelving or Benefiting from Federal
Financial Assistance; Notice of
Interpretation

AGENCY: Department of Education.

ACTION: Notice of proposed suspension
of interpretation.

SUMMARY: The Secretary proposes to
suspend indefinitely the effective date of
the notice of interpretation published in
the Federal Register on January 19, 1981.
The effective date of this mterpretation
15 postponed until May 10,1981 1n a
separate notice published i this 1ssue.
the Secretary takes this action 1n order
to provide an opportunity for public
comment on this interpretation and the
proposed suspension. Based on the
comments received the Secretary will
decide whether or not to suspend this
interpretation indefinitely.

DATES: Comments must be received on
or before April 27, 1981.

ADDRESSES: Comments should be
addressed to A. Neal Shedd, Director,
Division of Regulations Management,
U.S. Department of Education, (Room
2129 FOB-6) 400 Maryland Avenue,
SW., Washington, D.C. 20202,

FOR FURTHER INFORMATION CONTACT:
A. Neal Shedd, Telephone: (202) 245-
7091,

SUPPLEMENTARY INFORMATION: On
January 19, 1981 at 46 FR 4912 the
Secretary of Education published a
notice of interpretation of Part B of the
Education of the Handicapped Act and
Section 504 of the Rehabilitation Act of
1973 to require a public educational
agency to provide clean intermittent
catheterization as a “related service”
when it 1s required to provide a free
appropriate public education, mcluding
services 1 the least restrictive
environment, to handicapped children
who are entitled to receive services
under these statutes.

Pursuant to a memorandum from the
President dated January 29, 1981, the
effective date of this interpretation was
postponed until March 30, 1981 (46 FR:
12495; February 17, 1981). In a separate
notice 1n this 1ssue the Secretary further
postpones the effective date of this
mterpretation until May 10, 1981. This
notice proposes an mdefinite suspension
of the mterpretation.

No public comment has prevmus‘ly
been requested on this mnterpretation.
the Secretary believes that the potential
economic and admimstrative burdens
which may be 1mposed upon public
educational agencies by this
mterpretation justify the postponement
of the effective date of the interpretation
for a penod of further review. The
Secretary also requests public
comments on whether the effective date
of this mterpretation should be
suspended mndefinitely.

After review of this mferpretation and
1n light of the public comments received,
the Secretary will decide whether to let
this interpretation take effect on May 10,
1981 or to suspend it indefinitely.

(20 )U.S.C. 1221e-3, 1401, 1411~1420; 20 U.S.C.
794
Dated: March 25, 1981.
T. H. Bell,
Secretary of Education,
[FR Doc. 81-9504 Filed 3-26-81; 8:45 am}
BILLING CODE 4000-01-M

VETERANS ADMINISTRATION
38 CFR Part 3

Veterans’ Benefits; Reduction of Aid
and Attendance Allowance

AGENCY: Veterans Admmstration.

ACTION: Proposed Regulation Change,

SUMMARY: The Veterans Administration
15 proposing to amend its regulation
govermng reduction of the aid and
attendance allowance to a veteran
hospitalized by the Veterans
Adminstration. The need for this action
results from the lack of specificity in the
current regulation concerning the
effective date of reduction of the aid and
attendance allowance when this benefit
15 first granted during hospitalization,
The current regulation only provides aid
and attendance reduction rules for a
veteran already 1n receipt of the ald and
attendance allowance at the time of *
hospital admission.

DATES: Comments must be received on
or before April 27, 1981. The Veterans
Adminstration proposes to make this
change effective the date of final
approval.

ADDRESSES: Send written comments to:
Admimstrator of Veterans Affairs
(271A), Veterans Admnistration, 810
Vermont Avenue NW., Washington,
D.C. 20420.

Comments will be available for
mspection at the above address during
normal business hours until May 6, 1961,

FOR FURTHER INFORMATION CONTACT:
T. H. Spindle (202-389-3005).

SUPPLEMENTARY INFORMATION: Under 38
CFR 3.552(b) the aid and attendance
allowance 1s discontinued when a
veteran 1n receipt of this benefit is
hospitalized at Veterans Administration
expense, effective the last day of the
month following the month of hospital
admission. This regulation is applicable
to a veteran 1n receipt of the aid and
attendance allowance at the time of
admussion to hospitalization at Veterans
Admimstration expense. Section 3.552,
Title 38, Code of Federal Regulations,
does not cover the situation that arises
when a veteran establishes entitlement
to the aid and attendance allowance
during a penod of hospitalization at
Veterans Admmstration expense.

The Veterans Administration has
determined that when initial entitloment
to the aid and attendance allowance is
established on or after the date of
admssion to hospitalization at Veterans
Admimstration expense, the additional
pension or compensation payabla by
reason of need for axd and attendance
should not be paid until discharge or
release from hospitalization.
Consequently, we are proposing to
amend 38 CFR 3.552 to implement this
determination.

There are two reasons why the aid
and attendance allowance payable to a
hospitalized veteran at time of
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admsston 1s not reduced untxi the end of In § 3.552, paragraphs (a)(1) and (b){3) ENVIRONMENTAL PROTECTION
the month following the month of are revised and paragraph (k) 1s added AGENCY
adimssion. First, the veteran 1s in so that the added and revised matenal
reliarice upon. this benefit and it would reads as follows: 40 CFR Part 52 -

be nequitable to discontinue it for short
periods of hospitalization. Second,
ummediate reduction of the aid and
attendance allowance might deter a
veteran from seeking needed hospital
treatment.

. Neither of these reasons 1s applicable
to a veteran whose eligibility for the aid
and attendance allowance 1s established
durmng hospitalization. The veteran
would not be 1 reliance upon the
additional amount payable by reason of
need for aid and attendance and

consequently could not be deterred from

‘seeking hospitalization by fear of loss of
aid and attendance benefits. Since a
hospitalized veteran 1s already receiving
aid and attendance.from the hospital
staff, there 1s no justification for

. payment of aid and attendance benefits
during hospitalization to a veteran who
establishes entitiement to the aid and
attendance allowance during
hospitalization.

The Agency has determined that this
proposed regulation 1s non-major in
accordance with the requirements of
E.O. 12291, Federal Regulation. It has
also been determined as required by the
Regulatory Flexibility Act (Pub. L. 96~
354) that it poses no compliance costs.or
reporting burdens upon the public and
has no effect on businesses or State and
local governments.

Additional Comment Information .

Interested persons are nvited to
submit written comments, suggestions,
or objections regarding the proposal to
the Admimstrator of Veterans' Affairs
(2714}, Veterans Administration, 810
Vermont Avenue, NW., Washington, DC
20420. All written comments received
will be available for public mspection at

— the above address only between the

hours of 8.a.m. and 4:30 p.m., Monday
through Friday (except holidays) until
May 6, 1981. Any person visiting the
“Veterans Administration Central Office

_in Washington, DC for the purpose of
mspecting any such comments will be
received by the Central Office Veterans
Services Unit 1n room 132. Such visitors
to any VA field station will be informed
that the records are available for
spection only in Central Office and
furmshed the address and the above
room number.

Approved: March 13, 1981.
RufusH. Wilson, -
Acting Administrator.

The Veterans Adminstration
proposes to amend Part 3 as follows:

-

§3.552 Adjustment of allowance for ald
and-attendance.

{a)(1) When a veteran who 15 already
entitled to the aid and attendance

* allowance 1s hospitalized, the additional

compensation or increased penston for
aid and attendance shall be
discontinued as provided 1n paragraph
(b) of this section except a5 to
disabilities specified 1n paragraph (a)(2)
of this section. (See paragraph (k) of this
section for rules applicable to a veteran
who establishes entitlement o the axd
and attendance allowance on or after
date of admission to hospitalization).

* +* * -« L]

[b) * & &

(3) Where a veteran affected by the
provisions of paragraph (b)(1) and (2) or
paragraph (k) of this section 15
discharged or released from the hospital
agamst medical advice or as the result
of disciplinary action, and 1s readmitted
to such hospitalization within 8 months
after that date, the allowance, additional
compensation, or increased penston will
be discontinued effective the day
preceding the date of readmission. A
readmission 6 months or more after such
discharge or release will be considered
as a new admsston. (38 U.S.C. 3203(e)).

* ~% - L *«

(k)(1) Thus paragraph 1s applicable to
hospitalized veterans who werenot
entitled 1o the aid and attendance
allowance prior to hospital admission
but who establish entitlement to it on or
after the date of hospital admission.

(2} If the effective date of entitlement
to the aid and attendance allowance 15
on or after the date of admission to
hospitalization, the aid and attendance
allowance shall not be paid until the
date of discharge or release from
hospitalization, unless the aid and
attendance allowance 1s based on a
disability specified in paragraph (a)(2) of
this section. If the aid an attendance
allowance 1s based on a disability
specified in paragraph (a)(2) of this
section, the aid and attendance
allowance shall be paid during
hospitalization.

(3) If the aid and attendance
allowance 1s not payable to a veleran
under paragraph (k)(2) of this section,
the veteran shall receive the appropnate
reduced rate under paragraphs {d)
through (j) of this section while
hospitalized.

{FR Doc. 81-8330 Filed 3-26-81; &:45 am})
BILLING CODE 8320-01-M

[A-3-FRL 1783-6)

Air Quality; Commonwealth of Virginia
State implementation Plan; Withdrawal

AGENCY: Environmental Protection
Agency.

AcTiON: Notice of withdrawal of
previously proposed revision.

SUMMARY: On August 18, 1977, the
Commonwealth of Virginia submitted a
proposed revision to the State
Implementation Plan (SIP) consisting of
a vanance request (in the form of a
Consent Agreement} for boilers Nos. 4
and 5 at Avtex Fibers, Inc. in Front
Royal, Virginia. The vanance would
permit boilers Nos. 2 and 5 to continue
burning coal in excess of the emissions
permitted under Rules 2 and 3 of the
Regulations for the Control and
abatement of Pollution.in the
Commontwealth of Virginia which limit
visible emisstons and particulate matter.
The Consent Agreement required that
Avtex Fibers, Inc. achieve compliance
with the above requlations on or before
July 1, 1980. This document withdraws
the proposed changes to the Virginia
State Implementation Plan from further
consideration by the EPA.

DATE: March 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Ms. Eileen M. Glen. Project Officer
(3AH11), U.S. Environmental Protection
Agency, Curtis Building, 6th and Walnut
Streets, Philadelphia, Pa. 19106, (215)
$97-8187, REF: AHO014VA.
SUPPLEMENTARY INFORMATION: On
August 18, 1977, the Secretary of
Commerce and Resources, on behalf of
the Commonwealth of Virginia,
submitted a variance request, in the
form of a Consent Agreement, to the
Admnstrator of the Environmental
Protection Agency and requested that it
be reviewed and processed as a revision
of the Virgima State Implementation
Plan (SIP). The variance would permit
Boilers Nos. 4 and 5 at the Front Royal
Plant of Avtex Fibers, Inc. to continue
burning coal 1n excess of federally- -
approved Regulations for the Control
and Abatement of Air Pollution in the
Commonwealth of Virginia as specified
mn Section IV, Rule 2 (Emission
Standards for Visible Emissions) and
Rule 3 (Emussion Standards for
Particulate Emissions from Fuel Burning
Equipment).

On August 22, 1977, the Executive
Director of the State Air Pollution
Control Board transmitted to the EPA
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s1x (8) copies of the revision and
supporting documentation. Following a
review of the information, the EPA
advised the Commonwealth m April,
1978, that the variance could not be
approved as a revision of the Virgima
SIP due to deficiencies 1 the control
strategy demonstration. In a letter dated
April 21, 1978, the Commonwealth
requested EPA to withhold any formal
action until a revised demonstration
could be completed to remedy the
modeling deficiencies. This revised
demonstration was submitted as
additional support documentation by the
Commonwealth on July 12, 1978. Further
technical difficulties associated with the
modeling demonstration were raised,
and EPA and Avtex Fibers subsequently
entered into a Consent Agreement
which'is now being reviewed by the
Department of Justice.

The onginal varniance was proposed
for approval as a SIP revision on May
11, 1979 (44 FR 27699) and no public
comments were recewved. The
baghouses have been installed, the
boilers are now in compliance with the
SIP, and the vanance expired on July 1,
1980.

For the above stated reasons, the EPA
does not plan to continue to process the
variance and 1s withdrawing it from
consideration as a SIP revision.

Note.—~This 1s not a rule under Executive

Order 12291 and therefore has not been
submitted to OMB forreview.

{42 U.S.C. 7401-7642)

Dated: February 25, 1981.
Jack J. Schramm,
Regional Administrator.
[FR Doc. 81-8875 Filed 3-26-51; 845 am}
BILLING CODE 6560-38-M

DEPARTMENT OF LABOR.

Office of Federal Contract Compliance
Programs

41 CFR Part 60~1

Payment of Membership Fees and
Other Expenses to Private,
Organizations; Proposed Rule
Withdrawal

AGENcY: Office of Federal Contract
Compliance Programs, Labor.

ACTION: Proposed withdrawal of rule.

SUMMARY: On January 16, 1981, the
Department of Labor published a new
rule {46 FR'3892), to be codified at 41
CFR 60-1.11, affecting contractor
payments for employee memberships in
private clubs and orgamzations which
discriminate in membership policies.
The rule ongnally was to go into effect

on February 17, 1981, but pursuant to
notice published 1n the Federal Register
on February 6, 1981 (46 FR 11253), the
effective date was deferred until March
30, 1981. The proposal published today
seeks public comments on withdrawing
the rule published on January 16, 1981.
DATES: Comments will be received until
April 27, 1981.

ADDRESS: Comments should be sent to
James W. Cisco, Acting Director,
Diwision of Program Policy, Office of
Federal Contract Compliance Programs,
U.S. Department of Labor, Washington,
D.C. 20210.

FOR FURTHER INFORMATION CONTACT:
James W. Cisco, Acting Director,
Division of Program Policy, Office of
Federal Contract Compliance Programs,
U.S. Department of Labor, Washington,
D.C. 20210, telephone (202} 523-9426.
SUPPLEMENTARY INFORMATION: On
January 16, 1981, the Department of
Labor published a final rule codifying a
new section 41 CFR 60-1.11 affecting
payments by Federal contractors of
membership fees to private
orgamizations which discriminate in
membership on the basis of race, color,
religion, sex, or national orgin, That
regulation was to take effect on
February 17, 1981.

On January 29, 1981, President Reagan
requested that the executive agencies
postpone for 60 days the effective date
of new regulations to allow full review
of the new regulations by the incoming
administration. On February 6, 1981, at
46 FR 11253, the Department of Labor
published a notice 1n the Federal
Register deferring the effective date of
section 60-1.11 until March 30, 1981.

The proposed rule published today
seeks public comments on withdrawing
the rule published on January 16, 1981.

1. Reasons for the Proposed Withdrawal

Executive Order 11246, as amended,
prohibits employment discrmnation by
Government contractors on the basis of
race, color, religion, sex, or national
ongmn. The Executive Order also
requires that Government contractors
take affirmative action to ensure that
employees and applicants for
employment are treated without regard
to therr race, color, religion, sex or
national origin. The Department of
Labor's position, after a full review of
the deferred regulation, 1s that the
payment of dues for individual
employees to an outside membership
orgamzation by an employer 1s not itself
a violation of the Exectitive Order.
Indeed, the regulation of such payments
may raise serious legal problems. The
prohibition aganst discrimination and
the affirmative action requirement under

-~

the Executive Order are, however,
adequate to prevent an employer from
using such memberships to structure the
conduct of its business in a manner
which creates employment
discrimination.

Accordingly, withdrawal of the rule
will not affect the interests of minorities,

~women and other employees of

Government contractors.

In order to publish the proposal in the
Federal Register prior to March 30, 1981,
and to avoid an additional
postponement prior to publishing the
proposed withdrawal notice, the
Department of Labor requested EEOC to
grant a waiver of the consultation
process under Executive Order 12067,
EEOC responded to the request, in part,
as follows:

The Equal Employment Opportunity
Commussion has granted a waiver from the
normal coordination requirements of
Executive Order 12067 and its regulations
because the Department of Labor has
demonstrated an urgent need to publish a
notice on this subject which will have the
effect of delaying implementation beyond the
scheduled March 30, 1981 effective date of
the regulation.

The Department of Labor and EEOC will
continue to consult on the subject matter of
the proposed withdrawal during the public
comment period. Both agencies also will

-review the public comments received.

EEOC has previously expressed its
concurrence with the regulation published on
January 16, 1981, The granting of this waiver
does not constitute a change in EEOC's views
or ongnal concurrence on the underlying
regulation. The EEOC also has not reviewed
the reformulation of Department of Labor
policy as stated in this proposed withdrawal,

IL Further Suspension of the Effoctive
Date of the Rule

In view of the issuance of this
proposed withdrawal of the rule, the
effectiveriess of this rule 18 further
suspended until the Department takes
final action on the proposed withdrawal.
Since this regulation has never gone into
effect and since the agency is herewith
proposing to revoke this regulation for
the reasons stated, we believe it would
be mappropnate to requure compliance
with this regulation during the bnef
period until a final determination is
made. Under the circumstances, the
agency also finds that separate notice
and public comment on this further brief
deferral of the effective date is
impractical and unnecessary within the
meaning of 53(b)(3)(B] of the
Administrative Procedure Act.

II1. Regulatory Flexibility Act
Certification

I, Raymond J. Donovan, Secretary of Labor,
certify, pursuant to 5 U.S.C. 805(b), thut the
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proposed rule published herein will not, if
promulgated, have a significant econom:c
impact on a substantial number of small
entities. The proposed rule would eliminate
for all Government contractors subject to
Executive Order 11246, mncluding small
entities, an existing rule which imposes
recordkeeping and reporting requirements,
Removal of these requrements 1s expected to
reduce burdens on all covered Government
contractors, including small entities. '

IV Preparation of This Document
This document was prepared under
the direction and control of Craig

Berrington, Acting Assistant Secretary
for Employment Standards.

V Proposed Rule
Accordingly, it 1s proposed that 41

CFR Part 60-1 be amended by removing
§ 60-1.11.

§60-1.11 [Removed]
Signed at Washington, D.C., this 24th day
of March 1981.-
Raymond J. Donovan, -
Secretary of Labor.
Craig A. Bernington,
Deputy Assistant Secretary, Employment
“Standards Administrétion.

{FR Doc. 81-9410 Filed 3-26-51; 8:45 am]
BILLING CODE 4510-27-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFRCh.1

[Gen. Docket No. §0-756]

Digital Communications Protocols;
Order Extending Time for Filing
Comments

AGENCY: Federal Communications
Commission.

ACTION: Extension of time for filing
comments to Notice of Inquiry.

SuMMARY: The Commussion extends the
date for the filing of comments to the
Notice of Inquiry in General Docket No.
80-756, Digital Communications
Protocols, released on December 8, 1980.
The deadline for filing reply comments
remains unchanged. This action 1s taken
1n response to a Motion for extension of
time.

DATES: The filing date for comments 1s
extended two additional weeks.
Comments must now be filed on or
before March 30, 1981. Reply comments
must still be filed on or before May 15,
1981.

ADDRESS: Federal Communications
Commission, 1919 M Street, NW.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Michael D. Kennedy, Techmical Planning
Staff, Office of Science and Technology,
2025 M Street, NW., Washington, D.C.
20554 (202) 632-7073—Room 7334.

SUPPLEMENTARY INFORMATION: In the
Matter of Digital

Communications Protocols, Order
Extending Time for Filing Comments
{See 45 FR 84140).

Adopted: March 13, 1981.
Released: March 18, 1981.

1. On march 11, 1981 GTE Telenet
Communication Corporation (Telenet),
by its attorneys, pursuant to Section 1.46
of the Commission’s Rules and
Regulations, 47 CFR 1.46, filed a request
to extend the time for filing comments to
March 30, 1981 1n the above-captioned
matter. Comments on the Notice of
Inquiry 1n this matter, released by the
Commussion on December 8, 1980 are
currently due on or before march 16,
1981.

2. Because the Inquiry raises
substantial and complex questions
relating to the implementation of the
Commussion's decision in the Second
Computer Inquiry, Telenet feels that
they will not be 1n a position to file
comments which will do justice to the
1ssues by March 16. Telenet's personnel
are presently developing a technical
discussion of the protocol 1ssues which
Telenet believes will make a significant
contribution to the Commussion's
consideration of the matters raised in
the Notice of Inquiry.

3. On March 12, 1981 Tymnet, Inc.
(Tymnet), by its attorneys, filed
comments supporting Telenet's motion
for an extension of time.

4! The Commussion 15 aware that the
questions presented in this proceeding
mvolve highly complex technical and
policy 1ssues. By developing.the fullest -
record practicable, the Commission can
msure that the 1ssues will be examined
and evaluvated thoroughly. Therefore, for
the above reasons and because we do
not anticipate harm to any party, the
request for extenston of the comment
period to March 30, 1981 15 Granted.

5. Therefore, it 15 ordered, pursuant to
§ 0.241(d) of the Commussion's Rules
and Regulations, that the date for filing
comments in this proceeding 15
extended, Comments must now be filed
on or before March 30, 1981, The
deadline for filing reply comments
remains May 15, 1881.

Federal Communications Commission.
S.]. Lukasik, . -
Chief Scientist.

IFR Doc. 81-8331 Filed 3-25-81; 845 am)
BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 81-170; RM-3712]

TV Broadcast Station in Lander, Wyo;
Proposed Changes in Table of
Assignments

AGENCY: Federal Communications
Commuission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
the assignment of VHF television
Channel *5 to Lander. Wyoming, as its
first noncommercial educational station,
m response to a petition filed by Central
‘Wyoming College.

DATES: Comments must be filed on or
before May 12, 1981, and reply
comments on or before June 1, 1981.

ADDRESS: Federal Communications
Commussion, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.606(b),
table of assignments, Television
Broadcast Stations (Lander, Wyomng),
BC Docket No. 81~170 RM-3712.

Notice of Proposed Rule Making

Adopted: March 13, 1981,
Released: March 19, 1981.

By the Chuef, Policy and Rules -
Division:

1. The Commission herein considers a
petition for rulemaking * filed by Central
Wyoming College (*petitioner”), which
seeks the amendment of Section
73.606(b) by reserving VHF television
Channel! 4 at Lander, Wyoming, for
noncommercial educational use.
Petitioner stated it would apply for
Channel 4, if it were reserved.
Supporting comments were filed by
Harnscope Broadcasting Corporation
(licensee of AM Station KTWO and
VHF Station KTWO-TV, Casper,
Wyomung). Opposing comments were
filed by the Chrysostom Corporation
(permittee of UHF Station KCWY-TV),
Casper, Wyomng.

2. Lander (pop. 7,125),2in Fremont
County (pop. 28,352), 1s located in the
western portion of Wyoming,
approxmmately 32 kilometers (20 miles)
southwest of Riverton, Wyoming. It is
presently assigned VHF Channel 4
{(unoccupied and unapplied for).

3. Pelitioner claims that the public
mnterest would be served by reserving

' Public Notice of the petition was given on
August 6, 1880, Report No. 1242.

*Population figures are taken from the 1570 U.S.
Census. -
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Channel 4 for noncommeracial
educational use. It would allow an
expansion of the hands-omn experience
program for students enrolled 1 Radio/
Television.Broadcasting at the College,
n addition to providing educational and
cultural programming to Lander and the
Wind River Basin-area. It contends that
no interest has been shown n operating
a commercial station on Channel 4 since
it was assigned.

4, Chrysostom, 1n oppaosition, argues
that of all the reserved channels
assigned in Wyoming, none has ever
been applied for. It further claims that
Lander would lose its only commercial
channel, if this proposal 1s adopted.
Chrysostom states that it intends to
apply for authority to operate Channel 4
as a satellite of KCWY-TV, within the
next sixty days, noting that its concrete
expression for use of the channel,
warrants denial of the proposal.?

5. It appears that Chrysostom'’s
opposition stems from a desire to have a
commercial channel available should it
desire to apply for .ts use. However,
there appears to be a need for a first
noncommercial television service mn
western Wyoming. A staff study shows
that Channel 5 1s available for
assignment to that community, thus
leaving Channel 4 for commercial use.
Since another channel can be assigned
to Lander, we believe the public interest
would be served by assigning and
reserving Channel 5 for noncommercial
educational use.

6. Comments are invited on the
proposal to amend the Television Table
of Assignments (§ 73.606(b) of the Rules)
with regard to the city of Lander,
Wyoming, as follows:

ciy Channel No.
Present  Proposed
Lander, Wy 9 4 4, *5

7 The Commussion's authority to
mstitute rulemaking proceedings,
showings required, cut-off procedures,
and filing requirements are contained m
the attached Appendix and are
mcorporated by reference heremn. NOTE:
A showing of continuing interest 1s
required by paragraph 2 of the Appendix
before a channel will be assigned.

8. Interested parties may file
comments on or before May 12, 1981,
and reply comments on or before June 1,
1981.

¢. The Commussion has determined
that the relevant provisions of the

3No application for such use has been received.

Regulatory Flexibility Act of 1980 do not
apply to.rulemaking proceedings to
amend the Television Table
Assignments, Section 73.606(b).of the
Commussion's Rules. See, Certification
that Sections 603 and 604 of the
Regulatory Flexibility Act Do Not Apply
to Rule Making to Amend §§ 73.202(b),
73.504 and 73.606(b) of the Commission’s
Rules, 46 FR 11549, published February
9, 1981.

10. For further information concerming
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-7792.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making 1s 1ssued until the
matter 15 no longer subject to
Commussion consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contactis a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commussion or oral presentation
requred by the Commission.

(Secs. 4, 303, 48 Stat,, as amended, 1068, 1082;
47 U.S.C. 154, 303)

Federal Commumcations Commission

Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

Appendix

1. Pursuant to authority found m
Sections 4(i), 5(d)(1), 303(g) and (r), and
307(b) of the Commumications Act of
1934, as amended, and § 0.281(b)(6) of
the Commussion’s Rules, it 1s proposed
to amend the TV Table of Assignments,
§ 73.606(b) of the Commussion’s Rules
and Regulations, as set forth i the
Notice of Proposed Rule Making to
which this Appendix 1s attached.

2. Showings Required. Comments are
mvited on the proposal{s) discussed in
the Notice of Proposed Rule Making to
which this Appendix 1s attached.
Proponent(s) will be expected to answer
whatever questions are presented 1n
mitial comments. The proponent of-a
proposed assignment 1s also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it 15 assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to demal of the
request.

3. Cut-off Procedures. The following
procedures will govern the

consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced 1n 1nitial comments, so that
parties may comment on them in reply
comments. They will not be considorod
if advanced i reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

{(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein, If they are filed later
than that, they will not be considered in
connection with the decision in this
docket,

(c} The filing of a counterproposal
may lead the Commussion to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commussion’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix 1s attached. All submigsions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply

.comments, or other appropriate '

pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompamed by a certificate of
service. (See § 1.420{a), (b) and (¢} of the
Comnmussion’s Rules.}

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commussion’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commussion.

6. Public Inspection of Filings, All
filings made 1n this proceeding will be
available for examination by interested
parties during regular business houts in
the Commussion’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 81-9353 Filed 3-26-81; 845 um)]
BILLING CODE 6712-01-M
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47 CFR Part 83
{Gen.. Docket No: 78-185; FCC 81-96])

Compulsory Telegraph Vessels;

. Requirement To Be Capable of
Generating a Field Strength of 30 mV/
m at a Distance of One Nautical Mile

AGENCY: Federal Communications
Commission.

ACTION: Order Terminating the
Progeeding., -

SUMMARY: The Report and Order
vacates without prejudice the proposal
1n this docket to esfablish a mimmum
fieldistrength for compulsory telegraph
nstallations, and looks toward
gathering information on the efficiency
of modern vertical antennas as
compared with that of long-wire
antennas used. om vessels equipped with
these compulsory mnstallations. The
question of whether to establish a
minimum emitted field strength for these
vessels will be reexamined after
sufficient data has been amassed with
respect to present day antenna
efficiencies.

EFFECTIVE DATE: April 27,.1981.
ADDRESS: Federal Comunications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Irvin Hurwitz, Private Radio Bureau,
(202) 632-7175..

SUPPLEMENTARY INFORMATION:

REPORT AND ORDER
(Proceeding Terminated)

Adopted: March 11, 1981,

Released: March 24, 1981.

By the Commission: Chairman Ferris not
participating. .

In the matfer-of amendment of Part 83
of the Rules to require all compulsory
telegraph vessels to be capable of -
generating a field strength of 30 mV/m
at a distance of one nautical mile.

1. On June 27, 1978, the Commission
released a Notice of Proposed Rule
Making n Docket 78185 (43 FR 28840)
on the above-captioned subject. This
rulemaking was initiated:in an attempt
to update regulations that had been
adopted by the Commission soon after
the Ship Power Hearing (Docket] 5212
was completed late m.1938..

Backgro;md

2. The Ship Power Hearing was held
1n order to determine the mmmmum
power that the FCC.should require of
radio transmitters. compulsorily mnstalled
on vessels suibject to the
Communications Act of 1934, as
amended (Act). The Act did not directly
specify transmitter power on these

vessels; instead it called for (Section
355, paragraph (e)):

The main and reserve installations shall
when.connected. to the main antenna, have a
minimum normal range of two hundred
nautical milgs and one hundred nautical
miles, respectively; that is, they must ber
capable of transmitting and receiving clearly
perceptible signals from ship to ship by day
and under normal conditions and
circumstances over the specified ranges.

3. The purpose of the Ship Power
Hearing was to translate these range
requirements 1nto transmitter power
requrements.. The conclusion that was
agreed upon (200 watts output for the
main transmitter; 25 watts for the:
reserve transmitter) was arnived at by
construing the phrases from the Act
quoted above in the following manner:

a. “Normal conditions and circumstances™
was interpreted to mean calm seas, clear
weather and average values of noise—
atmosphenc, galactic and man-made—{or the
frequencies involved.

b. “By day" restricted consideration to
groundwave propagation—sky-wave did not
have to be allowed for.

c. “Clearly perceptible signal" was taken to
be 82.5 microvolts per meter (uV/m), This
figure was reached mn two stage: first, by
agreeing on a signal-noise ratio of 5 to 1 and,
second, by taking the value of noise at the
antenna to be 18.5 uV/m. A determination of
These values was essential for the following
reasons: .

(i) The signal-noise ratio tells us how
strong an incoming radio signal must be—if it
15 to achieve a specified level of
mtelligibility—compared to the radio noise in
the vicinity, Obwiously, if the noise level is
high, it will tend to interfere with the desired
mcoming signal unless the signal level is high.
enough to overcome the effect of the noise:

The factor by which the desired incoming
signal must exceed the surrounding radio
noise level, if it is-to achieve a specified
measure of intelligibility, is the signal-nofse
ratio referred to 1n the last paragraph.
_Expenmental tests have shown that forsome
purposes and under some conditions it might
be adwvisable 1o take it as high as 10 to 1: for
other purposes and. under other conditions, a:
ratio as low as 2 to 1 is adequate. These
figures were in general derived by subjecting
groups of radio operators to tests made up of
icoming signals.mixed with varying levels of
artificially introduced noise; the scores they
made on the tests were used to specify the
mtelligibility of the transmussion. For a

.specified intelligibility, the different signal-
noise ratios required by the individual
operators were then averaged to arrive at a
single figure. Of the various signal-noise
ratios suggested at the Ship Power Hearing, a.
compronuse figure of 5 to 1 was finally
adopted by the Commission in orderta take
into account a possible lowering of operator
competence a5 a result of the stresses
engendered by a distress situation.

(ii) It was also essential to arrive at a
reasonable figure for the external noise level.
Notise varies with geographical lacation, time
of day, season of the year, solar phenomena,

and the amount and natuore of the electrical
equipment on board the vessel. To amrive at a
reasonable average value of noise, FCC
engineers recorded continuously the noise
levels encountered on commercial vessels
during eight separate voyages plying routes:
over different parts of the earth’s surface.
When these noise values were averaged and
the seasonal vanations of atmosphericnoise
taken into account. the figure arrived at was
165 uV/m.

These two average values, the noise and
the signal-noise ratio were then multiplied
together to yield a value for “clearly
perceptible signal™ of 82.5 uV/m. This meant
that if'a vessel were in an average noisy
location (noise=16.5 uV/m) and that ifa
signal came 1n that was five times as great
(62,5 uV/m), this would be considered for
purposes of the Act (and, 1n practice, actually
was) a “clearly perceptible signal.” -

d. Knowing that a signal of 825 uV/m was
required at 200 nautical miles for the main
transmitter (and at 100 miles for the reserve
transmitter) it became a simple matterto
calculate, within the statistical limits of
accuracy of published propagation curves,
that for the main installation the field
strength at one nautical mile should be 30
mV/m (approximately 10 mV/m for the
reserve installation).

e The efficiencies of the antennas on beard
some 80 vessels were then measured.

f. Taking the median of these values, the
investigator found that a main transmitfer
with a power output of 200 watts could be
expected to generate a field strength of 30
mV/m at a mile and, similarly, 2 reserve
installation with an output of 25 watts could .
be expected to generate a field strength of
about10 mV/m.

4. It was 1n this way that the statutory
requirements of 200 miles (main
installation) and 100 miles (reserve
installation) were translated into
transmitter powers of 200 watts and 25
watls respectively.

5. There was no attempt made at the
time or subsequently to ensure thatall
vessels would under all conditions be
able to communicate with other vessels
at a distance of 200 miles. This, as the
report of the hearing pointed out, could
not be guaranteed by the state of the art
at that time given the constraints of the
problem (frequency, power, etc.). It still
cannot be. All that was attempted was
to achieve a likelihood that
transmissions from a vessel with an
average antenna in a location with
average noise could be heard 200 miles
away by an operator with average skill
and equipment when conditions were
“normal.” The nature of radio and of
radio propagation, taken in conjunction
with the power levels involved, dictated
a statistical approach and a resorting to
averages.

6. Over the past forty years, most of
the considerations leading to the
established transmitter power values
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remained constant. Geographical noise
levels, signal-noise ratios, propagation
charactenistics showed little change.
The one exception was antenna.
efficiencies. Because many of the newer
vessels were built without kingposts or
other structures to which long wire |
antennas might be attached, a shift was
made by about a third of the U.S. fleet to
vertical antennas. Vertical antennas are,
1n general, self-supporting metal masts
approximately 50 feet in height (roughly
10% of a quarter wave-length); they are
mherently less efficient than the long-
wire antennas of thirty and forty years
ago. And so the question arose whether
the efficiency of the “average antenna”
had been substantially reduced. Tests
on about 10 vertical antennas
installations carried out during the
peniod 1970-73, showed none of them to
be emitting a field strength as large as 30
mV/m at a mile. These tests were held
under the auspices of the International
Radio Consultative Committee (CCIR), a
technical arm of the International
Telecommunication Uruon.

7. As a result of these concerns, we
proposed to make the criterion of 30
mV/m at a mile obligatory on all vessels
stead of only on a mythical “average”
vessel. A recently developed and tested
vertical antenna which was expected to
meet the 30 mV/m field strength served
as an impetus for the proposal.

Comments

8. Comments m this Docket were
recewved from the following
organizations:

American Institute of Merchant Shipping

(AIMS)

American Petroleum Institiate (API)
Council of American-Flag Ship

Operators {CASQO)

ITT Mackay Marine (Mackay)
Rockwell International Corporation

(Rockwell)

There were no reply comments. With
the exception of Rockwell, all
commenters were opposed to the
proposal.

9. Rockwell, who strongly supports the
Commussion’s proposed rule change,
produces the “Collins 938G-1" MF/HF
maritime vertical antenna which 1s was
instrumental 1n developing. This1s a
new vertical mast antenna which, for
some azimuth angles, can meet the FCC
criterion of 30 mV/m at a nautical mile
when fed with a telegraph signal of 200
watts. Tests have shown, however, that
under some conditions radiation from
the new antennas fall short of this goal
by better than 15%.! In fact, all that 1s

' See RTCM Symposium Papers, 1978, Vol 111,
Page 11 of “MF/HF Vertical Antenna Meets the
Tests" by A. 1. Osborne, Jr., Rockwell International.

claimed 1n the Rockwell Symposium
Paper (page 5} 15 * that the antenna,
at some azimuth angles, can meet the 30
mV/m field strength requirement with
200 watts of input power,” (emphasis
added).

10. The opposing comments may be
summarized as follows (proponents of
the several arguments are given m
parentheses):

A. The proposed regulation 1s 1
conflict with SOLAS—the Safety of Life
at Sea Convention (AIMS, API, CASO).
It 1s argued that the proposal ignores the
continuously updated advances mn
SOLAS over the past 40 years (AIMS).
Hence, it 1s discriminatory, since its
provisions are more stringent than those
of SOLAS (AIMS, CASO) and mught
contribute to driving U.S. vessels off the
market (CASO). There 15 no rationale
why the U.S. should be burdened with
excessive requirements {API). Let us
adopt the SOLAS provisions,? unless the
Commussion can document its proposed
position with substantial evidence
(CASO).

B. The present rulemaking does not
take mnto account technical advances 1n
the last 40 years especially with regard
to recewver sensitivity (AIMS, API,
CASO). We would be better off
replacing our present receivers with
those of higher sensitivity (API}. We
should take advantage of the increased
selectivity of present day receivers
which make the proposed field strength
figures needlessly high (Mackay).

C. Only one company manufactures
the new antenna; there may be a
possibility of the Commussion
encouraging monopolistic practices
through regulatory mandate {(AIMS).

D. This would be the first time a
definitive figure for field strength was
being mcorporated into the rules. No
evidence has been adduced that the old
rule 1s unsatisfactory {AIMS).

E. Since the new antenna 1s the only
one that purportedly meets the criterion
(200 watts mput/30 mV/m output at 1
nautical mile), and 1s just barely meets it
with little margin for deterioration due
to aging, environmental and other
considerations (API), AIMS raises the
question of what the FCC would doif
the antenna’s performance was reduced
to the pomnt where its output dipped
below 30 mV/m at 1 nm. They want to
know if the companies would have to go
to the expense of replacing them 1s spite
of therr operating satisfactorily (even if
margmally) now.

F Replacing present day vertical
antennas with a new vertical antenna

2SOLAS provides for a range of 150 nautical
miles in lieu of the 200 miles required by the Act. It
defines a “clearly perceptible signal” as 50 uV/m
nstead of the 82.5 uV/m that 1s the U.S. standard.

capable of meeting the proposed
requirements will be expensive.
Estimated cost per installation will be
$18,000 to $27,000 (API, Mackay, AIMS,
CASOQ). For vessels using two stch
antennas the cost would be doubled
(API). The total cost to the industry may
well be over $6,000,000 (Mackay).
Anticipated improvements in the
distress system make the cost of
implementing the instant proposal an
unjustified expenditure (API)

G. The FCC has given no indication of
how or under what conditions it intends
to measure the field strengths which is a
necessary adjunct to the legal
enforcement of the regulation (AIMS).

Discussion

11. An evaluation of these arguments
follows. It 18 presented in the order in
which they are summarized above,

A. Conflict with SOLAS. The
provisions of the Communications Act
of 1934, as amended, where more
stringent, are not in conflict with
SOLAS, but supplementary to it.> The
United States did 1n fact, agree to the
mimimum provisions on which
agreement could be reached by all the
SOLAS countries. But agreement to
require no more of foreign-flag vessols
than that they meet these mimmum
requirements, did not mean that the U.S.
lowered safety standards for its own
U.S.-flag vessels to those minimum
requirements. As we have noted, this
proceeding was instituted to implement
the requirements contained in Section
355 of the Act.*

2That this was the Intent of Congress g
demonstrated by the Act's legislative history. When
1n 1937 Congress added Title Il Part I to the Act
(Public Law 97), the committee reported:

Your committee assert generajly that we have
written into the bill the standards of tha world, that
n some respects we have raised such standards
* * * Page 3 Senate Report 198 on S, 695 (Pub. L.
97), March.17, 1937, 76th Congress, 1st Seaslon,

Further, when Title Il Part 11 was amended In
1954 after the 1948 Safety Convention came into
effect, the Senate and House Reports on 8. 2453
(Pub. L. 584), In identical language, contain the
following:

This amendment also went beyond tha radio
provisions of the Convention of applying higher
technical radio standards to United States vossels
* * *, Page 2 of Senate Report No. 1853 {Juno 11,
1854) and page 2 of House Report No, 2205 (July 19,
1954) on S. 2453 {Pub, L. 584) 83rd Congross 2nd
Session.

4 With respect to the argument by AIMS that the
proposal ignores the continually updated advances
of SOLAS over the past forty years, the only
changes made in this connection were as follows.
SOLAS of 1929 reads (Article 81, 8):

*The main transmitter shall have a'normal rango
of 100 nautical miles, that 1s to say, it must be
capable of transmitting clearly perceptible signula
from ship to ship over a range of at loust 100
nautical miles by day under normal conditions and
circumstances, the receiver being assumed to bo ono

Continued
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B. No account 1s faken of recent
technical advances. (i} Sensitivity.
Sensitivity1s a measure of the noise-
generated by & recerver's own low-level
circuitry. If it were possible to reduce
this low-level noise by 50%, a signal
could be amplified twice as much as
previously before the noise would be
amplified to the same'level which
previously interfered with mntelligibility.
Thus the:requred strength of a usable
signal'would be halved. The
commenters are correct in saying that
recerver sensitivity has been improved
over the years.

But 1n the case we are considering,
amplification has.never been limited by
recewver low-level noise. Amplification
of weak telegraph signals at these
frequencies 1s normally limited by
external, usually atomospheric noise.
That norse comes mto the recerver
antenna along with the signal, and the
receiver does not distingmish between
the two and amplifies them both. Thus,
1ncreasing the recerver sensitivity will
not reduce the noise, and the usability of
a signal {(which depends on the ratio of
its amplitude to this noise amplitude—
the signal-noiseratio) will not be
mproved.®

Unfortunately,. aIthough ithas been
possible over the years to reduce low-
level receiver noise-and so imprave:
sensitivify, enternal noise has increased.
Thus more sensitive receivers do-not
alleviate the problem:

employng a rectifier of the crystal type without
amplification.™

The SOLAS increase from 100 to the present.
requirement’of 150 nautical miles was made 1n.1948
at which time the restniction to crystal rectifiers was
dropped and “clearly perceptible signal™ was -
spelled out in terms:of the RM.S. value of the field
strength at the recerver being at least 50 micravolts

.per meter. The United States, which had adopted in
1939 a value for “clearly perceptible signal” of 82.5
microvolts per meter as a result of much testing and
expenimentation, was unable to get international
agreement on this value. (For details of this testing
and experimentation by the United States and of the
rationale supporting them, see FCC Ship Power
Hearing, November 14-18, 1938, Report of
Comnussioner T.A.M. Craven in Docket 5212, dated
May 9, 1939, and Order dated July 27, 1939, 1n
Docket 5212. A portion of this matenal has been
summarized 1n paragraph 3 above.) Accordingly, the
United States agreed to the use of the lower value
by foreign-flag vessels. It has retained the higher
value for application to U.S.-flag vessels since no
comparable subsequent study has come up witha
more trustworthy value,

SThese considerations are well known and often
lead to the selection, in some circumstances, of less
sensitive (and less expensive) receivers than the
maximum than the state of the art affords. For
example, CCIR recommends:

“When, however, either the external noise level
or the input signal level 1s ngh, the internal receiver
noise 1s less important. For this reason, some
receivers (e.g. many broadcast receivers) are not
designed to have the best possible relative values of -
reference sensitivity. ** Paragraph 5, Annex Il of
Recommendation 331.4 of Volume I of CCIR XIV
Plenary Assembly, Kyoto, 1978.

(i) Selectivity. The commenter
correctly pointed out that the effect of
external atmospheric noise can be
reduced by narrowing the bandwidth of
the receiver. However, there are
constraints on the necessary bandwidth
of the receiver.

First, it must be broad enough to
accept a properly sent signal. This
means * . effectively receiving A1 and
A2 emusstons on all frequencies within
the bands 100200 kHz and 405-535
kHz. ."®The modulating frequency of
an A2 signal must be between 450 and
1350 Hz,7and a common sp&ed of
sending 1s 25 words a mnute which
equals 20 bauds. The necessary
bandwidth to accommodate a properly
sent A2 signal modulated with a tone of
1350 Hz and sent at a speed of 25'words.
per munute 1s 2760 Hz.8

This figure, however, does not take
into account transmitter tolerances
which in the present case would be 2500
Hz.® The bandwidth of the Assigned
Frequency Band would therefore be 7760
Hz%and the band would extend under
these conditions from 496.120 kHz to
503.880 kHz. Consequently, a mummum
bandwidth of close to 8 kHz 1s required.

Thus, although it 1s true that a-
receiver with a 0.4 kHz bandwidth can.
“tolerate many times as much noise as
the old receivers, to employ them means
paying an unacceptable price: the
possibility of remaining unaware of the
existence of an SOS isswng from a.
lifeboat m distress whose transmitter
has strayed off 500 kHz by an:amount
only 1/5 of what this government has
committed itself to regard as
permussible, Since the U.S. agreed 1n an
international convention to abide by
these tolerances, it cannot change its
position unilaterally and permit a
vessel's call for help to go unheeded.
Until international tolerances are
reduced on emergency and survival craft
transmitters, it 1s difficult to sce how the

€Section 83.444(c) of the Rules and Regulations of
the Commission. This requirement is based on
paragraphs 7831 {old 973) and 7832 (old 974 MAR) of
the Radio Regulations of the International
Telecommunication Union (ITU), end paragraph (h)
of Regulation 10, Chapter 4, of SOLAS.

?Paragraph (f) of Regulation 10, Chapter 4, of
SOLAS.

*By Appendix 5 of the ITU Radlo Regulations, the
Necessary Bandwidth, Bn, equals BK4-2M where B
15 bauds, K is a constant {in thils case 3) and M s the
modulating frequency.

5By Appendix 3 of the ITU Radio Regulations, the
tolerance specified forship emergency transmitters
and survival crafl stations is 5000 parts per millfon
or 2500 Hz at 500 kHz.

1°Paragraph 3138 {old 89) of the Radio
Regulations of the ITU reads: “8.11 Assigned
Frequency Band: The frequency band within which
the emission of a station is authorized: the width of
the band equals the necessary bandwidth plus
twice the absolute value of the frequency
tolerance. *

United States can unilaterally take
advantage of receivers with higher
selectivities. The ITU World
Admnistrative Radio Conference just
held (1979) has provided for a new
reduced tolerance butit willnotbe -
effective until January 1, 1990.

C. Monopolistic practices. We do not
agree that adoption of the proposal
would lead to monopoly in the
manufacture and supply of ship vertical
antennas. Although only one supplier
makes the antenna which comes close to
meeting the proposed requirement, the
manufactuer of vertical antennas, like
other ifems of radio equipment, takes
place 1n an open market. There is
nothing to preclude anyone from
manufacturing vertical antennas. The
fact that one company at present is the
only manufacturer does not per se
establish a monopoly. We would neither
confer a privilege nor give any vesfed
advantage to this sole manufacturer. If
the demand exists, others can enter the
market to compete.

D. Field Strength criterion placed in
rules. AIMS 1s correct in declaring that
the precise figure for field strength has
never before appeared in the rules, but
only partially correct in stating that
there 1s no evidence that the present rule
15 unsatisfactory. Pressure for amending
the rule has grown as the result of
growing awareness that today’s vertical
antennas seem to be less efficient than
the long-wire antennas. Values of the
efficiencies of some vertical antenna
Installations may be found in Report
502-2 of Volume VII of the CCIR. XIV
Plenary Assembly, Kyoto, 1978.

E. Margin for deterioration in the new
antennas. We share API's concern with
respect to the small marginx for
deterioration of the new antennas when
used in conjunction with 200-watt oufput
transmitters. Although the proposed rule
change was written to enable an
increase of the margin by the use of
higher power transmitters, this approach.
18 not entirely satisfactory for the
following reasons:

First, its effect on the ship's reserve
nstallation may be undesirable.
Normally, the emergency transmitter has
a power supply of comparatively limited
capacity; a decrease 1n efficiency of the
antenna link 1n the transmission chamn
cannot be automatically compensated
for sumply by increasing the power of
the transmitter—not when there are
severe constraints on the capacity of the
power supply energizing it. Where the
trade offs 1n a system are delicately
balanced, as 1s customary 1n the reserve
nstallations of oceangoing vessels, it
could be hazardous to depend on the
strengthening of one link, in the hope of
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compensating for the weakness of
another,

Second, even in the main installation,
a greater increase 1 the power mput to
an nefficient antenna can lead to
excessive voltage buildup, corona,
arcing and msulation breakdown.

F Cost of Equipment. Replacement
costs of new antennas are high enough
to warrant a comparision of benefits
derived and costs mcurred. The distress.
system will be replaced 1n the not-too-
distant future. However, if there are
reasonable assurances of substantidl
short-term benefits during the period
before the international negotiations are
concluded, the proposal would be
justified. Mackay's conservative
estimate of a $6,000,000 price tag to the
industry does not even include the cost
of new equipment—man and
emergency transmitters, batteries,
auxiliary devices—that may follow 1n its
wake, Nor does it include the cost to the
government of enforcing the proposed
regulation.

G. FCC Implementation. AIMS asks
the Commusston’s imntentions with
respect to measurements of field
strengths i enforcing the proposed
regulation. When a ship fails to develop
the requred field strength by a
substantial amount, the FCC has called
for immediate corrective measures.
Where a margmal deficiency exists the
FCC has given time 1n which to reach
compliance. For example, 1n the case
cited by AIMS where antenna
performance deteriorates to the point
where the field strength 1s only 29 mV/
m, the case could be handled similarly
to that of the long-wire antenna. Under
the proposed regulation a Notice of

1]t was for this reason that the Commission did
not pursue a tentative of this nature that had been
proposed in 1869 in Docket 18576.

Unsatisfactory Condition could be
1ssued which would 1n essence give the
licensee a reasonable period to repair or
replace the antenna or otherwise meet
the requirements. If performance by the
antenna-transmitter combination—as
shown, for example, by the antenna
current—appears to be adequate, there
may be little pont to making field
strength measurements once the
charactenstics of the installation and its
normal capacity have been determined.
On the other hand, an installation that 1s
known to be marginal might require
testing of its field strength at every
annual and special mspection. This 1s a
necessary consequence of the draft
regulation being based on the
performance of the individual ship’s
antenna mstead of, as m the past,
basing itself on the average performance
of a large population of antennas.

12. There are considerable difficulties
either with continuing with the status
quo of a gradually eroding level of
antenna efficiencies, or with adopting
the proposal as it stands, which could be
a costly procedure whose benefits are
not assured. We are deferring decision
between them pending a reevaluation of
“average antenna efficiency” {and,
perhaps simultaneously, of “normal
conditions and circumstances” and
“clearly perceptible signal”) 1n as
objective a manner as possible. Our
Field Operations Bureau 1s planmng to
test, over the course of the next few
years, the field strengths of the signals
radiated by many United States vessels.
Thus will provide a measure of the
antenna efficiencies of the vertical
antenna nstallations and a comprision
with long wire antennas.

13. If vertical antenna efficiencies are
substantially up to those of long wire
antennas, we need not amend our rules.

If, on the other hand, they are shown to
be considerably less, we may have to
agam propose new rules.

14. The Commussion directs the
publication of the appended Public
Notice.

15. Regarding questions on matters
covered 1n this document contact
Charles D. Fisher at the telephone
number (202) 632-7175.

16. Accordingly, It Is Ordered, That
pursuant {o the authority contained in
Section 4(i), 303(f) and 303(r) of the
Communications Act of 1934, as
amended, the instant proposal is
vacated, the attached appendix is
adopted, effective April 27, 1981 and this
proceeding 1s terminated.

{Secs. 4, 303, 307, 48 Stat., as amended, 1060,
1082, 1083; 47 U.S.C. 154, 303, 307)

Federal Communications Commission.

William J. Tncarnco,
Secretary. ‘

Appendix
[No. 28950]

The Commission this date approved a
Report and Order terminating without
prejudice the proceedings in Docket No., 76-
185 which would have required all
compulsory telegraph vessels to be capable
of generating a field strength of 30 mV/m at a
distance of one nautical mile for all long-wire
and vertical antennas. It has decided to
institute a series of tests to determine the
antenna efficiencies of U.S. flag vessols,
When these tests are completed and the
results analyzed, the Commission will return
to a consideration of how to implement the
two hundred and one hundred nautical milo
range requirements of Title III, Part I of tho
Communications Act of 1834, as amendod.,

By Direction of the Commission.
(FR Doc: 61-9315 Filed 3-26-81; 8:45 am)
BILLING CODE 6712-01-M
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1
This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules “that are applicable to the
public. Notices of heanngs and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and _
applications and agency statements of
organization and funclions are examples
of documents appeanng in this section.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

Plant Variety Protection.Board; Closed
Meeting

AGENCY: Agricultural Marketing Service,
Agnculture.

ACTION: Notice of closed meeting.

SUMMARY: The Plant Varnety Protection
Board was established by Congress
under the provisions of section 7 of the
Plant Varety Protection Act {(PVPA) (7
U.S.C. 2327).
The Board advises the Secretary
concerning the adoption of rules and
regulations to facilitate the proper
admimstration of-the Act and makes
adwisory decisions on all appeals from
the Exammner or Commussioner. When
making advisory decisions on appeals,
the Board may act through a panel of its
members rather than as the full Board.
DATE: April 15, 1981, closed meeting will
begin at 9:30 a.m.
ADDRESS: U.S. Department of
Agriculture, Room 2092, South
Agnculture Building, 1400 Independence
Avenue, SW., Washington, D.C. 20250.
FOR FURTHER INFORMATION CONTACT:
Bernard M. Leese, Commussioner, Plant
Varnety Protection Office, National
Agricultural Library Building,’Room 500,
Beltsville, Maryland 20705 (301/344—
2518). .
SUPPLEMENTARY INFORMATION: The
Plant Variety Protection Board 1s a 14-
member advisory committee established
by the PVPA. The Board's membership
consists of individuals appointed by the
Secretary, who are experts 1n various
areas of varietal development within the
scope of the PVPA. In addition to
serving as advisor to the Secretary with
respect to the adoption of rules and
regulations, the Board also functions as
advisor on all appeals from the
Commissioner's decisions denying
applications for variety protection.

-

When making advisory decisions on
appeals, section 7(B)(2) of the Act
permits the Board to act through a panel
it selects rather than as a full Board.

The closed meeting being announced
in this Notice, 1s being held for the sole
purpose of having the Board, acling
through a three member panel it
selected, review and advise the
Secretary with regard to a specific
appeal from the Commussioner’s
decision denying an application for
plant vanety protection. Review of this
application 1n closed session 15 required
to maintain the confidentiality of the
application and its contents as required
1 section 56 of the Act (7 U.S.C. 2425},
and 1s permitted-pursuant to the
authority in section 10({d) of the Federal
Advisory Committee and section
552b(c)(3) of the Administrative
Procedure Act (5 U.S.C. 552b{c)(3)).

A copy of the Determination to Hold a
Closed Meeting 1s available for public
inspection and copying 1n the Office of
the Director, Livestock, Poultry, Grain,
and Seed Division, AMS, USDA, Room
2092, South Building, 1400 Independence
Avenue, SW., Washington, D.C. 20250
(202/447-5705),

Signed at Washington, D.C. on March 24,
1981,

William T. Manley,

Deputy Admunistrator. Markeling Program
Operations.

{FR Doc. 81-9436 Filed 3-26-81; &35 om)

BILLING CODE 3410-02-M

Agricultural Stabilization and
Conservation Service

Feed Grain Donations for the
Blackfeet Indian Tribe In Montana

Pursuant to the authority set forth in
Section 407 of the Agricultural Act of
1949, as amended (7 U.S.C, 1427) and
Executive Order 11336, I have
determined that:

1. The chronic economic distress of
the needy members of the Blackfeet
Indian Tribe 1n Montana has been
matenally increased and become acute
because of severe and prolonged
drought substantially reducing range
forage and hay production, thereby
creating a serious shortage of feed and
causing increased economic distress.
This reservation 1s designated for Indian
use and 1s utilized by members of the
Blackfeet Indian Tribe for grazing
purposes.

2. The use of feed grain or products
thereof made available by the
Commodity Credit Corporation for
livestack feed for such needy members
of the tribe will not displace or interfere
with normal marketing of agricultural
commodities.

3. Based on the above determinations,
I hereby declare the reservation and
grazing lands of the tribe to be acute
distress areas and authorize the
donation of feed grain owned by the
Commodity Credit Corporation to
livestock owners who are determined by
the Bureau of Indian Affairs, -
Department of the Interior, to be needy
members of the tribe utilizing such
lands. These donations by the
Commodity Credit Corporation may
commence upon signature of this notice
and shall be made available through
May 31, 1981, or to such other time as
may be stated 1n a notice issued by the
Department of Agniculture.

Signed at Washington, D.C. on March 19,
1981.

Edward Hews,

Acting Admuustrator. Agricultural
Stabilization and Conservation Service.
{FR Dec. 81-5130 Filed 3-26-81: 845 am] ’
BILLING CODE 3410-05-M

Food and Nutrition Service

Maternal, Infant and Fetal Nutrition
Advisory Council; Meeting

Pursuant to the Federal Advisory
Committee Act {Pub. L. 92-463),
announcement 1s made of the following
Council meeting:

Name: National Advisory Council on
Maternal, Infant and Fetal Nutrition.

Date and time: 9:00 a.m., April 13-15, 1981-

Place: Conference Room No: 645, GHI
Building, 500 12th Street, SW., Washington,
D.C. 20250.

Purpose of meeting: The Council will continue
its study of the Special Supplemental Food
Program for Women, Infants and Children
(WIC) and the Commodity Supplemental
Food Program (CSFP), and will discuss a
wide range of matters concerning the
operations of these two programs.

Proposed agenda: The agenda items will
include the following 1ssues: funding and
caseload managemant: regulatory review;
demonstration projects and program
evaluations: and general program
operations.
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This meeting will be open to the
public. As time permits, members of the
public may participate n the meeting.

Persons wishing additional
information about this meeting should
contact Mary Hemler Sloane,
Supplemental Food Programs Division,
Food and Nutrition Service, U.S.
Department of Agriculture, Washington,
D.C. 20250, telephone (202) 447-8421.

Dated March 24, 1981,

G. William Hoagland
Adnumstrator, Food and Nutrition Service.

FR Doc. 81-9318 Filed 3-26-81; 8:45 am]
BILLING CODE 3410-30-14

Soil Conservation Service

Great Plains Conservation Program,
Intent To Prepare a Program-type
Environmental Impact Statement

AGENCY: Soil Conservation Service,
Department of Agriculture.

AcTtoN: Notice of Intent To Prepare a
Program-type Environmental Impact
Statement, Great Plains Conservation
Program.

FOR FURTHER INFORMATION CONTACT:
Guy D. McClaskey, Soil Conservation

Service, P.O. Box 2890, Washington, D.C.

20013, telephone (202) 447-2324.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969, the Council on Environmental
Quality. Guidelines (40 CFR 1500), and
the Soil Conservation Service
Guidelines (7 CFR 650}, the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that a
program-type environmental impagt
statement (EIS) 1s being prepared for the
Great Plains Conservation Program
(GPCP). GPCP was enacted 1n 1956 by
the 84th Congress (Pub. L. 84-1021, 16
U.S.C. 590p, as amended) and 1s to
termmate on September 30, 1991.

The environmental evaluation of
GPCP, which was started 1n November
1980 (see FR 81210, Vol. 45, No. 230,
Wednesday, December 10, 1980)
indicates that implementation of GPCP
has significant cumulative impacts on
the human environment. As a result of -
this evaluation, Norman A. Berg, Chuef,
Soil Conservation Service, has
determined that the preparation and
review of a program-type EIS 1s needed
for this program.

GPCP gives assistance under long-
term contracts to land users in 518
designated counties of 10 Great Plains
States. Its purpose 1s to provide
economugc stability to the farm unit by
providing needed protection and
mprovement of soil, water, land, plant,
and wildlife resources of the Great

Plains Area, which 1s plagued with
recurring drought and wind erosion
problems. Installing complete
conservation treatment and
management systems on farms and
ranches helps stabilize individual
enterprises and, consequently, the local
economy.

A draft of the program-type EIS will
be prepared and distributed for review
and comment by Federal, State, and
local agencies and the public 1n general.
The Soil Conservation Service invites
the public to participate 1n the
decisionmaking process by reviewing
and providing substantive comments
and suggestions on the draft EIS when it
1s 1ssued.

{Catalog of Federal Domestic Assistance
Program No. 10.900, Great Plains
Conservation Program. Office of Management
and Budget Circular A~95 regarding State and
local cleannghouse review of Federal and
federally assisted programs and projects 1s
not applicable)

Cletus J. Gillman,

Deputy Chief, for State and Local Operations.

[FR Doc. 81-9323 Filed 3-26-81; 8:45 am)
BILLING CODE-3410-16-M

CIVIL AERONAUTICS BOARD

Air Service Certificate; Application All-
Cargo

March 19, 1981.

In accordance with Part 291 (14 CFR
Part 291) of the Board's Economic
Regulations (effective November 8,
1978), notice 1s hereby given that the
Civil Aeronautics Board has received an
application, Docket 39438, from Two
Amencas Trading Co., Inc. d/b/a ICB
International Aulines, Suite 104, 1020
Manhattan Beach Boulevard, Manhattan
Beach, California 90266 for an all-cargo
an service certificate to provide
domestic cargo transportation.

Under the provisions of § 291.12(c) of
Part 291, mterested persons may file an
answer m opposition to this application
on or before April 17, 1981. An executed
oniginal and six copies of such an
answer shall be addressed to the Docket
Section, Civil Aeronautics Board,
Washington, D.C. 20428. It shall set forth
1n detail the reasons for the position
taken and must relate to the fitness,
willingness, or ability of the applicant to
provide all-cargo air service or to
comply with the Act or the Board's
orders and regulations. The answer shall

t

be served upon the applicant and state
the date of such service.

Phyllis T. Kaylor,

Secrelary.

{FR Doc. 81-9395 Fifed 3-20-81: 845 am]

BILLING CODE 6320-01-1"

[Docket 39285; Order 83-3-1001

Texas International-Continental
Acquisition Case; Order Instituting
Investigation

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.
on the 19th day of March, 1981.

By its application of February 20, 1981,
Texas International Airlines, Inc. asked
us to approve its acqusition of control
of Continental Air Lines, Inc., pursuant
to section 408 of the Federal Aviation
Act, as amended.? In
contemporaneously filed pleadings, T1
requested expedited consideration via
the use of show-cause procedures, a
limited exemption from Part 315 of our
Procedural Regulations 2, and
withholding from public disclosure of
certain materials submitted in
accordance with Part 315. Continental
and BCCP raised the issue of the
application’s completeness, Continental,
Western, and several labor groups
opposed the use of show-cause
procedures. In the following paragraphs,
we will treat the various pleadings and
discuss the labor and international
matters that are at issue mn addition to
the competitive questions customarily
explored 1n section 408 proceedings.

Continental asked in its March 2, 1981
motion that we dismmss TI's application
on the grounds that it fails to comply
substantially with the requirements of
Part 315 of our Procedural Regulations.
Continental contended that the -
application does not include retevant
documents required by §§ 315.10(g) and
315.13 that were prepared by or for Tl's
parent compames and controlling
persons 3 or for T itself. It allegod that
TI omitted to supply all of the materiuls
required under § 315.10(g) that were
prepared for the three years prior to the
filing of the application. Other missing
items, according to Continental, include
documents on the financing of the
acquisition, munutes of board of
directors or executive committes
meetings or discussions relating to
Continental or the acquisition, and the
dates of preparation, names and

149 U.S.C. 1378.

214 CFR Part 315,

3 These include Texas Alr Corporation, Jot
Capital Corporatlon, Francisco Lorenzo, and Robert
Carney.
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positions of-preparers, and recipients of
numerous documents. Continental
argued that, 1n sum, these omissions
establish that TT's application 1s
materially deficient.and should
-therefore be dismissed.

In its March 6 answer, TI
characterized Continental’s allegations
and objections as “super-techrical” and
an madequate basis for dismissal of the
application. It amended the application
so that Texas Aur, Jet Capital, Mr.
Lorenzo; and Mr. Carney jon it 1n
seeking authority to-acquire control of
Continerital, but it denied that the

.oniginal omission of these persons
prejudices Confinental or establishes
that its onginal application does not
substantially comply with Part 315. It
claimed that Jet Capital has § 315.10(g)
or § 315.13 documents, and it filed the
information on Jet that Part 315 requires
contemporaneously with its answer. It
also filed several documents it claimed
were overlooked during its ongmal
search.4 TI argued that omussion of
these documents has not prejudiced
Continental, since the latter had already
obtained them 1n the course of the court
discovery process conducted 1n its suit
agamst TI 1n the United States District
Court for the Central district of
‘Califorma. TI noted that it has already
submitted a copy of its loan commitment
agreement with Manufacturers Hanover
Trust Company and claimed that no
other documents of ths type exist.
Although it did not read § 315.10{g) as
requiring minutes, it nonetheless
submitted portions of these minutes of
"board of directors meetings that contan
discussion of the acqusition and that
have been adopted by the board.s It
clammed that as m the case of the
previously overlooked documents,
Continental had already obtained these
minutes through discovery in connection
with its suit mn federal court m
Califorma. Finally, TI argued that the
omssion of names of preparers, dates,
and recipients of some studies 1s trivial
at best, and it proceeded to supply this
information m the answer.

We agree with TI that its original
application complies substantially with
‘the requirements of Part 315, and we
thus deny Continental's motion to
dismuss it. We have said that we will not
dismiss section 408 applications that are
deficient only in minor respects.® Not
only is the quantity of the material TI
submitted on March 6 inconsiderable
relative to the volume of the original

4 Tl requested confidential treatment for three of
these and, 1n a separate pleading, claimed the
attorney-client privilege for four other documents.

3 Minutes of more recent meetings have not been
adopted, and TI has not submitted them.

¢ Regulation PR-221, at 2 (April 2, 1980).

application, but it adds little of
substance that will aid us 1n determining
whether the proposed acquisition1s _
consistent with the public interest or
likely to lessen competition
substantially, Furthermore, the
omissions cannot have prejudiced
Continental, since it had already gained
possession of most of the matenals
omitted.

In its motion for expedited
consideration by show-cause order, TI
asserted that there 1s no need for an oral
evidentiary hearing, since virtually
every relevant, significant fact
concerning Continental's system 1s set
forth 1n the record of the second
Continental-Western Merger
Proceeding, Docket 38733, along with
extensive evidence on the current state
of competition 1n the airline industry. It
contended that its application presents
few, if any, matenial 1ssues of fact and
that, consequently, there 1s no need for
anothier round of expensive, time-
consurmng, plenary proceedings. The
Bureau of Compliance and Consumer
Protection (BCCP) filed an answer in
support of TI's request for a show-cause
order, contending that TI's application
can be handled using show-cause
procedures because there are no
outstanding anticompetitive
mmplications to the proposed acqusition.

Continental Air Lines, Western Air
Lines, the City and County of Denver,
and six unuon groups 7 all filed answers
generally in opposition to the use of
show-cause procedures. Continental
asserted that a hearing 1s necessary
because there are several unresolved
material 1ssues of fact as to both the
competitive effect of the proposed
acquisition and TI's plans, In addition,
Continental disputed TI's contention
that the record developed in the second
Continental-Western merger proceeding
1s sufficient for resolution of the issues

-that TI's application raises. Western

also expressed concern about the
competitive consequences of the
proposed transaction at Houston as well
as 1n various Texas-Mexico markets.
The Denver parties voiced concern
about the lack of specificity in TI's plan
and argued that a hearing 1s necessary
to ascertamn what TI intends to do with
Continental. .
The union groups contended that we
must hold a hearing unless we indicate
at the outset that we intend to impose
labor protective provisions in the event

7 The Texas International Master Executive
Council, the Continental Air Lines Pilols Master
Executive Council, the Union of Flight Attendants,
Local #1, the Association of Flight Attendants, the
Air Line Pilots Association International, the
International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America.

that we approve the acquisition.
Otherwise. they insist that we must hold
a hearing because of TI's present
unwillingness to accept the provisions-.
and the uncerlainty as to its plans. In
addition; the Continental Pilots Master
Executive Council asserted that a
hearing 1s necessary because TI's
application presents substantial
antitrust issues.

We have decided to deny TI's motion
and to hold a heanng: we believe that
oral evidentiary hearing procedures will
be the most expeditious and efficient
means to process the application. The
section 408 cases for which we have .
recently utilized show-cause procedures
(.e.. Republic’s acquusition of Hughes
Aarwest and Arr Flonda's proposed
acqusition of Air Califorma) have
involved uncontested applications. We
are not persuaded by TI's argument that
show-cause procedures in this case
would enable us to handle its
application more quckly. Our decision
to afford parties a full evidentiary
hearing will not delay our action to any
significant extent, since we are required
under section 1010 of the Federal
Awviation Act to act by August 31, 1981.

Having determined that TT's
application complies with Part 315 and
denied its request for show-cause
procedures, we now address its petition
for a limited exemption from that part
and its motions to withhold from public
disclosure. TI submitted two copies of
its SEC reports, collective bargaining
agreements, pension plans, and ERISA
reporls as requred by §§315.11,
315.17(f), and 315.17(g), but requested an
exemption from sec. 315.(a)'s
requirement that 20 copies of these
documents be filed. We will grant this
exemption, so leng as T1 agrees to
provide them upon request. The public
has access to these materials in the
docket, and requuning T1 to produce 20
copies would therefore burden it
unnecessarily.? As for confidential
treatment of documents filed under part
315, the admnistrative law judge has
full authority to rule on TI's motions to
withhold from public disclosure.?® We
will provide interim confidential
treatment pending the judge’s ruling.
The documents are already available to
attorneys of record and their experts
who file the requsite affidavit under
§315.4. The administrative law judge
will also rule on the attorney-client
privilege issue.

Although applicants 1n recent section
408 cases have requested that we attach
the standard labor protective provisions

8 C.[. orders 80-5-103. at 3-3. and 80-9-138.at 6
?Sec. 315.5; see Order 80-9-138at 2
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to our approval, TI has not done so.
Instead, it has indicated its intention to
treat the labor ramifications of the
acqusition through negotiation. Various
employee groups have argued in
response that the standard provisions
are the only practicable means of
solving the problems this acquisition
will create for employees of both
carriers and that the public interest thus
requures that we impose them.10

We have expressed on more than one
occasion our reluctance to impose labor
protective provisions now that Congress
has provided for the deregulation of the
arr transportation industry.2* We did so
first 1n our order 1n the Texas
International-National and Pan Am-
National cases. In subsequent cases,-
when both labor and management
requested the provisions and
management has stated that it would
adopt them even if we did not 1mpose
them, we have agreed to 1mpose them
even while reiterating our disinclination
to do so. This case differs from its
predecessors 1n that it 1s the first post-
deregulation §408-case m which
managment has in fact asked that we
not impose labor protective provisions

and has indicated its willingness to -

investigate alternate solutions to
acqusition related labor problems.
*Under these circumstances, imposition
of labor protection in the other post
National cases does not necessarily
gonstitute precedent for their imposition
ere.

The issue of the imposition of labor
protective provisions contains questions
of law and policy which we expect the
parties to address in thexwr briefs to the
admimstrative law judge and to us. As
for its factual aspects, we expect more
than the enidence that has been
submitted m other recent cases:
predictions of the consolidation’s effects
on employees and expert testimony that
successful mtergration of two separate
work forces would be difficult or
impossible without the provisions. We
are particularly concerned that the
record contain, to the extent possible,
evidence on the relative costs and
benefits produced by the labor
protective provisions. Specifically, we
need to know how long intergration has
taken under the provisions; how
smoothly it has proceeded; whether or

10This position has been taken by the Texas
International Master Executive Council, the
Association of Flight Attendants, the International
Brotherhood of Teamsters, Chauffeurs,
Warchousemen and Helpers of Amenca, the Airline
Pilots Association, the Continental Air Lines Pilots
Master Executive Council, and the Umon of Flight
Attendants.

13 See Orders 79-12-163/164/165, at 86-68, 80-5-
108, at 9, 80~8-183, at 5, and 80-9-85, at 5.

not mtegration has been completed in
post-deregulation mergers and
acquisitions, and if not, why not; the
magnitude of the direct costs labor
protection has imposed on these
consolidations; and the nature and
magnitude of the indirect costs, such as
an nability to integrate and rationalize
operations, that they may have caused.
Such practical evidence, along with
explication of the legal and policy
arguments on both sides of the 1ssue,
will help us to make an informed
decision on whether to condition
approval of this acquisition on TI's
acceptance of the stardard labor
protective provisions.?

Also at 1ssue 1 this proceeding 18
whether our approval of this acquisition
should be conditioned upon the
nontransfer of certain international
routes. We have the same concern over
a possible loss 1n intergateway
competition between the United States
and Mexico as that which prompted us
to condition our approval of the Pan
Amernican-National acquisition upon
nontransfer to Pan Amencan of
National’'s Miami-London route.??
Bilateral agreements between the United
States and Mexico limit U.S.
designations,*4 so we further our
procompetitive policy by promoting
mtergateway competition mn U.S.-
Mexico service.}s TI and Continental
each hold significant U.S.-Mexico route
authority, some awarded with the
specific design of fostering intergateway
competition.1® This design would be
frustrated were we to approve the
acqusition and permit complete
amalgamation of the two carriers’ route
authority without first assessing the
effects on competition such
amalgamation would likely produce.

‘We are concerned about this
acqusition’s likely effects on
competition 1n service between Texas
and the Yucatan. We have awarded
DFW-Yucatan authority to TI ? and
Houston-Yucatan authority to
Continental 18 and we have said that
“the same carrer should not serve both
Dallas and Houston because that could
have a serious anticompetitive effect on
‘Western U.S.-Yucatan service.” 1°
Consistent with this analysis, we
tentatively conclude that if we approve

12 Parlies should feel free to argue that some but
not all of the provisions must be imposed—we are
not bound to impose all of them or none.

13 See Order 79-12-163/164/165 at 47-52.

14 Order 79-5-56 at 2.

13 Order'80-12-18 at 4. ,

16 Id. at4-5 [Continental's Houston-Yucutan

authority).
17 QOrder B1-1-83.

80Order 80-12-18.
91d. at 3.

TI's acquisition of Continental, we
should condition our approval on
nontransfer of TI's DFW-Yucatan route.
We have already taken note of
Continental’s system strength at
Houston 2% this strength would pass to
TI and give it heightened traffic-
generating capability for the Houston-
Yucatan route. TI's Houston
headquarters also gives it incentive to
develop the route. In addition, we
anticipate that more carriers would vie
for the DFW-Yucatan route than for the
route from Houston, since DFW has
greater and more diversified feed to
support service to the Yucatan than
does Houston,

We are also concerned about this
acqusition’s likely effect on competition
m service between the U.S. and Western
Mexico. Continental has authority fronr
Albuquerque and El Paso to Loreto, La
Paz, San Jose del Cabo, Puerto Vallarta,
Manzanillo, and Acapulco.?! TI has
authority from Houston to these points
and two others.?2 We tentatively
conclude that if we approve the
acqusition, we should condition our
approval on nontransfer to T1 of
Continental’s Albuquerque/El Paso-
Western Mexico route, so as best to
fulfill our policy of promoting
mtergateway competition in limited-
entry mternational markets, The
strengths TI would have in Houston
upon acquiring Continental provide a
firm basis for leaving the former’'s
Houston-Western Mexico authority
mtact. The admunistrative law judge
who recommended TI for that award
emphasized TI's ability to provide
competition against the other carriers
selected for other U.S.-Western Mexico
routes.z* He warned against the
anticompetitive effects of control by the
same carrier of every gateway to
Mexacan resort destinations along the
U.S. border between Albuquerque and
the Gulf of Mexico,* but something
close to this would result were we to
allow TI to retain Continental’s
authority 1n addition to its own.

In the event that we approve this
acqusition and finalize the above
tentative conclusion, we shall then
stitute a proceeding to determine what
carners should be awarded the route
authority not transferred to TIL

200Order 80~12-18.

2 Californiu/Southwest-Western Mexlco Routo
Proceeding, Order 79-6-50.

= Texas/Southeast-Westorn Mexico Roule
Procecding, Docket 34136 {tentativo doclsion
submitted to the President on February 29,1001 and
served on Murch 9, 1981).

BPDockel 84136, Recommonded Doclslon at 23,

211d. at 22,
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We decide at this time to take
discretionary review of the
admimstrative law judge’s decision. We
grant the judge the discretion to limit the
form of s decision to findings of fact or
findings of fact and conclusions of law.
The option of writing less than a full
opinion should give the judge added
scheduling flexibility.

Accordingly; 1. We mstitute the Texas
International-Continental Acgquisition

-Case m Docket 39285 to consider the
application of Texas International
Aurlines, Inc., et al., for approval of the
acqusition of Continental Air Lines,
Inc., and we set this case for hearing
before an admimistrative law judge of
the Board;

-2..We deny TI’s motion for show-

_cause;

3. We deny Continental’s motion to
dismuss;

4. We grant TI’s February 20, 1981 and
March 6, 1981 motions to withhold
specified documents from public
disclosure pending a decision by the
admmstrative law judge. Access to the
documents may be had according to the
requirements mn § 315.4 of our Rules;

5. We will permit the parties to appeal
within two working days the judge’s
demal of an application to take a
deposition or for 1ssuance of a subpoena
or'the grant of a motion to quash or
modify a subpoena. Reply comments
‘may be filed within one working day;

6. The administrative law judge m this
proceeding may issue his decision in the
form of findings of fact or findings of
fact and conclusions of law;

7 Petitions for reconsideration, of this
order shall be filed within 10 days of the
date of service of this order, and replies
shall be filed 5 days thereafter; .

8. We shall serve this order on the _
United States Departments of Justice
and Transportation, the Federal Trade
Commssion, and all certified air
carriers.

We shall publish this order in the
Federal Register.

By the Givil Aeronautics Board.
Phyllis T. Kaylor, -
Secretary. h

{FR Doc. 81-8384 Filed 3-25-81; 845 am}
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

Maritime Administration

[Docket No. S-686]
United States Lines, Inc., Apﬁlication
for Operating-Differential Subsidy

Notice 15 hereby given that United
States Lines, Inc. (USL), a Delaware

corporation, has filed an application,
dated February 17, 1981, as amended,
(the Application) with the Maritime
Subsidy Board (the Board) pursuant to
Title VI (46 U.S.C. 1171-1183) of the
Merchant Marine Act, 1936, as amended
(the Act), for a 20 year, long-term
operating-differential subsidy agreement
(ODSA) to aid 1n the operation of 15
contamer vessels which are to be used
on essential services 1n the foreign
commerce of the United States, 1.e,, (1)
on combined Trade Route Nos. (TRs) 5-
7-8-9 and 11 (U.S. North and South
Atlanfic/United Kingdom and
Continent) with four vessels, and (2) on
combined TRs 12 and 29 (U.S. Atlantic/
Pacific/Far East) with 11 vessels. If
awarded, the contract will run for 20
years from the date of such award. USL
has requested expedited treatment in
the form of.a show cause notice based
upon it exasting services.

USL currently provides weekly
service on a subsidized basis on TRs 5-
7-8-9 with four C6-S<1wc container
vessels under Operating-Differential
Subsidy Agreement (ODSA), Contract
No. MA/MSB-483 (MA/MSB—483).

USL also currently provides
approximmately weekly, and has existing,
services on an unsubsidized basis (1) on
combined TRs 5-7-8-9 and 11 with four
C6-S-1wc container vessels, and (2) on
combined TRs 12 and 29 with two C7-S-
68c, three C7-5-68d, three C7-S-68e and
one C8-S-81e contawner vessels. In April
1981, USL proposes to put into service
and operate two C6-S-85a container
vessels on combined TRs 12 and 29.
Although 11 vessels rather then mne
vessels will be operated on TRs 12/29,
USL plans to reduce the sea speed of all
vessels and continue approximately
weekly service.

USL proposes to continue its existing
service on combined TRs 5-7-8-9 and 11
with the four container vessels with
subsidy up to a maximum of 53 sailings
annually. U.S. ports served by USL on
combined TRs 5-7-8-9 and 11 include
Boston, New York, Savannah,
Jacksonville and Charleston. The regular
foreign ports of call for USL include
Rotterdam, Felixstowe, LeHavre, with
connection service to Grangemouth
which encompasses ports on combined
TRs 5-7-8-9 and 11.

USL propaoses to continue its existing
service on combimed TRs 12 and 29
between the United States East Coast/
United States Pacific Coast (California)
and the Far East, including calls at ports
1n Panama, the State of Hawaii and
Guam, with 11 container vessels with
subsidy up to a maximum of 53 sailings
annually. U.S. ports served by USL on
combimed TRs 12 and 29 include New
York, Norfolk, Baltimore, Savannah,

Long Beach, Oakland, Honolulu and
Guam. The regular foreign ports of call
for USL incude Panama, Kaohsiung,
Hong Kong, Kobe, Yokohama, with
connecting s