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Grant Programs ED extends closing dates for
applications under High School Equivalency
Program and College Assistance Migrant Program.
(2 documents)

Natural Gas DOE/FERC issues policy statement
on fraud in the passthrough of natural gas purchase
price.

Veterans VA proposes to increase monetary
allowance payable in lieu of Government-furnished
headstone or marker.

VA proposes to amend certain benefit adjudication
regulations.

Land—Water Rights Interior/RB repeals
individual water right application procedures.

Federal Highways DOT/FHWA proposes to
change various rules on environmental impact
procedures and public hearings.

Vessels DOT/CG delays requirement for
installation of electronic position fixing devices.

DOT/CG proposes to change regulations for the
U.S. Great Lakes pilotage system.

Defense DOD/Army announces availability of
decision record on binary chemical munitions
program.

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday, 6270 Postal Service PS requires Facing Identification

(not published on Saturdays, Sundays, or on official holidays), Mark (FIM) to be printed on certain official mail
by the Office of the Federal Register, National Archives and ~ postcards, letter-size envelopes and self-mailers,
Records Service, General Services Administration, Washington, and modifies specifications.

D.C. 20408, under the. Federal Register Act {49 Stat. 500, as

amended; 44 US.C. Ch. 15) and the regulations of the 6245  Agricultural Commodities USDA/FGIS revises
Administrative Committee of the Federal Register {1 CFR Ch. I). grade standards for whole dry peas and lentils.
Distribution is made only by the Superintendent of Documents, °

U.S. Government Printing Office, Washington, D.C. 20402. 6317 Imports CITA announces additional controls on

. certain wood textile products from Socxahst
The Federal Register provides a uniform system for making Republic of Romania.

available to the public regulations and legal notices issued by

Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be

Medical Technology HHS/PHS announces safety
and clinical effectiveness assessments for the
following:

published by Act of Congress and other Pederal agency 6376 External insulin infusion pump for
documents of public interest. Documents are on file for public treatment of diabetes mellitus.
inspection in the Office of the Federal Register the day before 6377 Implantable chemotherapy infusion pump
they are published, unless earlier filing is requested by the e for treatment of cancer.
issuing agency. et 6377 Implanted and external herparin infusion
The Federal Register will be furnished by mail to subscribers, gumps for treatment of thromboembolic
free of postage, for $75.00 per year, or $45.00 for six manths, 6377 Ivi:‘laggfgmtonatlon therapv for treatment
payable in advance. The charge for individual copies is $1.00 of aphasic patients. py
for each issue, or $1.00 for each group of pages as actually 6377 Pancreas transplantation for treatment
bound. Remit check or money order, made payable to the of diabetes mellitus.
Superintendent of Documents, U.S. Government Printing Offlce, 6376 Top]cal oxygen therapy for treatment
Washington, D.C. 20402, of decubitus ulcers.
6378 Plasma perfusion of charcoal filter for
There are no restrictions on the republication of material treatment of pruritis of cholestasic liver
appearing in the Federal Register. disease.
Questions and requests for specific information may be directed 6310  Countervailing Duties Commerct'a/ ITA issues
to the telephone numbers listed under INFORMATION AND revised preliminary results of ad‘mmistratlve review
ASSISTANCE in the READER AIDS section of this issue. of order on float glass from Belgium.

6305 Amateur Radio FCC denies petition to amend
amateur station identification requirements.

«

6295  Privacy Act Documents PS

6413  Sunshine Act Meetings
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6247
6247
6248

6247

6318

6396
6396

6309

6310
6310
6413

6268
6269

6288

6300

6300

Agricultural Marketing Service

RULES .

Oranges, grapefruit, tangerines, and tangelos grown
in Fla.; minimum grade and size requirements
Oranges, grapefruit, tangerines, and tangelos grown
in Fla.; minimum grade requirements; correction
Oranges (navel) grown in Ariz. and Calif.

Agricuiture Department

See Agricultural Marketing Service; Animal and
Plant Health Inspection Service; Federal Grain
Inspection Service; Forest Service; Soil
Conservation Service.

Animal and Plant Health Inspection Service
RULES ’
Plant quarantine, domestic:
Gypsy and browntail moths; affirmation of
interim rule; correction

" Army Department

See also Engineers Corps.

NOTICES

Environmental statements; availability, ete.:
Pine Bluff Arsenal, Ark:; binary ehemical
munitions program

Arts and Humantities, National Foundation
NOTICES
Meetings:

Design Arts Panel

Visual Arts Advisory Panel

Civil Aeronautics Board
NOTICES
Hearings, etc.:

Air Wisconsin; Inc.

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Montana
Ohio

Meetings; Sunshine Act

Coast Guard

RULES

Anchorage regulations:
Massachusetts

Navigation safety regulations:
Electronic position fixing devices; delayed
installation of continual tracking complementary
system to satellite navigation receivers

PROPOSED RULES

Anchorage regulations:
California

Great Lakes pilotage:
Rates increase and increased revenue for pilot
organizations

Merchant marine officers and seamen:
Temporary licenses and endorsements;
withdrawn

6413

6319

6322
6323

6319
6321

6283
6322

6362
6362

6319

6274

6296

6297

Commerce Department

See Foreign-Trade Zones Board; International
Trade Administration; Minority Business
Development Agency; National Ocednic and
Atmospheric Administration; National Technical
Information Service.

Commodity Futures Tradirig Commission
NOTICES
Meetings; Sunshine Act

Defense Department
See also Army Department; Engineers Corps.
NOTICES
Meetings:
DIA Advisory Committee

Economic Regulatory Administration
NOTICES
Consent orders:

Little America Refining Co.
Remedial orders:

Jay Petroleum, Inc.

Education Department

NOTICES

Grant applications and proposals; closing dates:
College assistance migrant program
High school equivalency program

Energy Department
See aiso Economic Regulatory Administration;
Federal Energy Regulatory Commission.
PROPOSED RULES
Coal leasing, Federal; diligence requirements;
hearing cancelled and address correction
NOTICES
Meetings:
International Energy Agency Industry Advisory
Board
Patent licenses, exclusive:
Atom Sciences, Inc.
Electronics, Missiles, & Communications, Inc,

Engineers Corps

NOTICES .

Environmental statements; availability, etc.:
Kansas and Osage Rivers mineral intrusion
study, Kansas '

Environmental Protection Agency

RULES ]

Air quality implementation plans; approval and
promulgation; various States, etc.:

Indiana
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States, etc.:

Texas -
Hazardous waste programs; interim authorizations;
various States:

Nebraska
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6298 New York, New Jersey, and Puerto Rico; hearings Federal Energy Regulatory Commission
Pesticide chemicals in or on raw agricultural RULES o -
commodities; tolerances and \exemptiops. etc.: Nat}xral' gas companies:
6299 Methyl eugenol/malathion combination; 6263 Pipelines; gas s;xlpply an(rl)ual aeport {Form No.
correction 15); revision; rehearing denie
NOTICES Natural Gas Policy Act:
Air programs:; 6253 Fraud standard, interstate pipelines; policy
6362 Noncompliance penalties, assessment and statement
collection; United Cement Co. NOTICES
Toxic and hazardous substances control: Hearings, etc.: .
6363, Premanufacture notices receipts (2 documents) 2323 gonnecgc¥Lnght 8‘(/v Power Co. et al.
6365 2 oppock, Thomas W.
6362 Premanufacture notification requirements; test 6323, Indiana & Michigan Electric Co. (2 documents)
marketing exemption approvals 2324 K G El c
24 ansas Gas & Electric Co.
; : 6324 Oklahoma Gas & Electric Co.
Fovironmental Quality Council 6325  Philadelphia Electric Co.
6324 Public Service Co. of Indiana, Inc.
6276 Public meeting p rocedures 6325 Public Service Co. of Oklahoma
o . . 6325 Southern Indiana Gas & Electric Co.
Federal Aviation Administration 6325 Union Electric Co.
RULES 6415  Meetings; Sunshine Act (2 documents)
6251  Control zones; final rule and request for comments . Natural Gas Policy Act:
(2 documents) 6327-  Jurisdictional agency determinations (4
6252  Restricted areas 6353 documents)
6249  Transition areas
6249, VOR Federal airways (2 documents) Federal Grain Inspection Service
6250 RULES
PROPOSE}[: RULESd 6245  Peas, whole dry, and lentiles; standards
Airworthiness directives: NOTICES
6284 Agusta; withdrawn Grain standards; inspection points:
6286  Transition areas 6307 Eastern Iowa
g:gg' VOR Federal airways (2 documents] Federal Highway Administration
6286  VOR Federal airways; correction . RULES
NOTICES 6266 Research and development studies and programs:
Aircraft certification status, etc.: correction
6404 Sensenich fixed-pitch wood model propeller PROPOSED RULES .
Comnmittees; establishment, renewals, terminations, nght-pf—way and environment:
etc.: 6287 Environmental action plans, impact statements,
6404 National Airspace Review Advisory Committee and related procedures, etc.
6403 lE\I,;(erzl_phons petitions; summary and disposition Eﬁ:‘l‘;ﬁmemal statements; availabiliy, etc.
eetings: ; ,
6405 Aeronautics Radio Technical Commission 6405 {)/‘ttISf‘eld Mass.; mteR} to prepare '
Organization and functions: 6405 alencia County, N. Mex.; intent to prepare;
6404 Aircraft Certification directorates establishment; correction
Aircraft Certification Procedures Handbook . .
availability and briefing :g:g':' Maritime Commission
6403 Valley Stream, N.Y.; Airports District Office, I t‘s i d heari to.
relocation and merger with Regional Office 6365 n)’fgégégggsi:; Lir?:rl{lng\sll 2tcz;l . w50 mile
Airports Division container rules” violations, etc.; interim report
I . and order
Federal Communications Commission 6415  Meetings; Sunshine Act
PROPOSED RULES
Common carrier services: o .
6303 AT&T; restrictions on resale and sharing of gi?::ils:i‘g‘: Safety and Health Review
private line services to form equivalents of NOYICES
message telecommunications service {MTS) and N :
wide area telecommunications service (WATS) 6415 Meetings; Sunshine Act
Radio services, special: Federal Railroad Administration
6305 Amateur service; station identification NOTICES
requirements; reconsideration petition denied Environmental statements; availability, etc.:
6406 Shaw's Cove Bridge and Approaches, New
Federal Deposit lnsurance Corporation - London, Conn.
‘NOTICES Petitions for exemptions, etc.:
6413, Meetings; Sunshine Act (5 documents) 6406 National Railroad Passenger Corp. et al.; hearing
cancellation

6414
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6415

6252

6409

6310

6307

6374

6374

6379
6379

6310

6386
6387
6386
6390

6394

Federal Reserve System
NOTICES
Meetings; Sunshine Act

Federal Trade Commission

RULES

Prohibited trade practices:
ABC Vending Corp. et al.

Fiscal Service

NOTICES

Surety companies acceptable on Federal bonds:
Anvil Insurance Co.

Foreign-Trade Zones Board
NOTICES
Applications, etc.:

Arkansas

Forest Service

NOTICES

Environmental statements; availability, etc.:
Shawnee National Forest, Lusk Creek Area, Ill.;
fluorspar prospecting

Health and Human Services Department
See Health Resources Administration; National
Institutes of Health; Public Health Service.

Health Resources Administration
NOTICES .
Advisory committee reports, annual; availability
Committees; establishment, renewals, terminations,
etc.:

Advanced Financial Distress Review Panel

Indian Affairs Bureau

NOTICES

Child custody proceedings, reassumption of

jurisdiction; petition receipt, approval, etc.:
Winnebago Tribe, Nebr.

Judgment funds; plan for use and distribution:
Seminole Nation of Oklahoma

Interior Department

See Indian Affairs Bureau; Land Management
Bureau; Minerals Management Service; National
Park Service; Reclamation Bureau; Surface Mining
Reclamation and Enforcement Office.

International Trade Administration
NOTICES
Countervailing duties:

Float glass from Belgium

Interstate Commerce Commission

NOTICES

Motor carriers:
Finance applications
Permanent authority applications
Permanent authority applications; correction
Permanent authority applications; restriction
removals

Railroad operation, acquisition, construction, etc.:
Illinois Central Gulf Railroad Co.; trackage rights
exemption

6394

6277

6379
6380

6381
6382
6379

6382
6380
6380
6379

6382

6382

6397

6408
6408

6383
6383

6316
6311,
6313
6314

6395

Justice Department

NOTICES

Pollution control; consent judgments:
Martin Marietta Corp. )

Land Management Bureau
RULES
Public land orders:
Alaska
NOTICES
Classification of lands:
Arizona
Montana .
Coal leases, exploration licenses, etc.:
Colorado

_ Conveyance of lands:

Wyoming
Environmental statements; availability, etc.:

Andrews Area, Burns District, Oreg.; grazing

management plan; intent to prepare and scoping

meetings :

Buffalo Resource Area, Casper District, Wyo.;

resource management plan; intent to prepare
Meetings:

Kingman Resource Area Grazing Advisory Board
Motor vehicles, off-road, etc.; area closures and
openings:

California

New Mexico
Sale of public lands:

Nevada
Withdrawal and reservation of lands, proposed,
etc.:

Oregon; correction

Management and Budget Office
NOTICES
Agency forms under review

Maritime Administration

NOTICES

Applications, etc.:

American Shipping, Inc.

Environmental statements; availability, etc.:
Tanker construction program; oil-carrying
vessels; construction-differential subsidy
applications

Minerals Management Service

NOTICES

Outer Continental Shelf; oil, gas, and sulphur

operations; development and production plans:
Gulf Oil Exploration & Production Co.
QDECO Qil & Gas Co.

Minority Business Development Agency
NOTICES
Financial assistance application announcements:
California
Georgia (2 documents)

' South Carolina

National Aeronautics and Space Administration
NOTICES

Inventions, Government-owned; availability for
licensing
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National Highway Traffic Safety Administration 6377 Implanted and external heparin infusion pumps
NOTICES for treatment of thromboembolic diseases
Motor vehicle defect proceedings; petitions, etc.: 6377 Melodic intonation therapy for treatment of
6409 Muldoon, Katherine; petition denied aphasic patients
6377 Pancreas transplantation for treatment of
National Institutes of Health diabetes mellitus
NOTICES 6378 Plasma perfusion of charcoal filter for treatment
Meetings: of pruritis of cholestasic liver disease '
6374 Animal Resources Review Committee 6376 Topical oxygen therapy for treatment of
6375 Cancer Contro! Grant Review Committee decubitus ulcers
6375 Cancer Institute, National; Scientific Counselors Meetings; advisory committees:
Board 6378 March
6375 Clinical Cancer Education Committee
6376 Large Bowel and Pancreatic Cancer Review Reclamation Bureau
Committee RULES
6376 President’'s Cancer Panel 6277  Arid lands; reclamation rules and regulations;
_ v water right applications
National Oceanic and Atmospheric PROPOSED RULES .
Administration 6299  Acreage limitation; reclamation rules and
NOTICES regulations; postponement of hearings, etc.
Marine mammal permit applications, etc.:
6317 Gilbert, Dr. James R. ' Research and Special Programs Administration,
6317 New York Zoological Society Transportation Department
6316 Reino Aventura NOTICES .
Hazardous materials:
National Park Service 6409, Applications; exemptions, renewals, etc. (2
NOTICES 6411 documents)
Management and development plans: - )
6384 Grand Canyon National Park, Ariz.; Colorado Securities and Exchange Commission
River NOTICES
: Hearings, etc.:
Nationa! Technical Information Service 6400 Municipal Fund for Temporary Investment, Inc.
NOTICES Self-regulatory organizations; proposed rule
Patent licenses, exclusive: changes:
6317 Medical Instrument Research Associates, Inc. 6402 Stock Clearing Corp. of Philadelphia
Navajo and Hopi Indian Relocation Commission Social Security National Commission
NOTICES NOTICES
Grants; availability, etc.: 6395  Meetings
6396 Discretionary funds program; request for ] i
proposals Soil Conservation Service
NOTICES
Nuclear Regulatory Commission Environmental statements; availability, etc.:
NOTICES 6307 Bear Creek Watershed, Ala.
Applications, etc.: 6308 Camp Creek Watershed, Nebr.
6397 Florida Power & Light Co. 6308 Dover Recreational Park RC&D Measure, Tenn.
6308 Erin's Southern Gage Flood Prevention RC&D
Personnel Management Office Measure, Tenn.
PROPOSED RULES 6309 Uncle John Creek Watershed, Okla.
Health benefits, Federal employees: - ]
6283 Open season and administrative changes; Surface Mining Reclamation and Enforcement
hearing Office
RULES
Postal Service Permanent program submission; various States:
RULES 6266 Montana
Domestic Mail Manual: : . .
6270 Official mail; facing identification marks Synthetic Fuels Corporation
PROPOSED RULES NOTICES
Privacy Act; implementation 6403  Meetings
6295 Textile Agreements Implementation Committee
. . NOTICES
:g?llé:sﬂealth Service Cotton, n}an-made. or wool textiles:
Medical technology scientific evaluations: 6317 Romania
6376 External insulin infusion pump for treatment of Trade Representative, Office of United States
diabetes mellitus -NOTICES
6377 Implantable chemotherapy infusion pump (via Meetings:
hepatic artery) for treatment of cancer 6411

Commodity Policy Advisory Committee
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6278

6291

6290

Transportation Department

See also Coast Guard; Federal Aviation
Administration; Federal Highway Administration;
Federal Railroad Administration; Maritime
Administration; National Highway Traffic Safety
Administration; Research and Special Programs

Administration, Transportation Department.
RULES

Relocation assistance and land acquisition for
Federal and federally assisted programs; moving
expense allowance schedule; individuals and
families

Treasury Department
See Fiscal Service,

Veterans Administration

PROPOSED RULES

Adjudication; pensions, compensation, dependency,

etc.:
‘Disability compensation payable for loss of two
upper extremities, dependency and indemnity
compensation payments, automobile allowance,
etc.’
Monetary allowance payable in lieu of
Government-furnished headstone or marker;
increase

S

MEETINGS ANNOUNCED IN TH!S ISSUE

6396

6310
6310

6319

6322

6374

6375

6375

ARTS AND HUMANITIES, NATIONAL FOUNDATION
National Council on the Arts, Design Arts Panel
{Design Demonstration), Washington, D.C. (closed),
3-3 and 3-4-82; Visual Arts Panel, Washington,
D.C. {closed), 3-8 and 3-9-82

CIVIL RIGHTS COMMISSION

Montana Advisory Committee, Helena, Mont.
(open), 3-6-82

Ohio Advisory Committee, Columbus, Ohio (open),
3-6-82

DEFENSE DEPARTMENT

Office of Secretary—

Defense Intelligence Agency Advisory Committee,
Rosslyn, Va. (closed), 3-15-82

ENERGY DEPARTMENT

Industry Advisory Board to the International
Energy Agency, Paris, France (closed), 2-17 and
2-18-82; Subcommittee A, Paris, France (closed),
2-17-82 '

HEALTH AND HUMAN SERVICES DEPARTMENT
National Institutes of Health—
Animal Resources Review Committee, Animal
Resources Subcommittee, Bethesda, Md.
(partially open), 3-11 and 3-12-82
Board of Scientific Counselors, Division of
Cancer Cause and Prevention, Bethesda, Md.
(partially open), 2-25 and 2-26-82
Cancer Control Grant Review Committee,
Bethesda, Md. (partially open), 3-8 and 3-9-82

6375
6376

6376 .

6378

6378

6379

6380

6395

6411

6404
6405

8405

6403

Clinical Cancer Education Committee, Bethesda,
Md. (partially open), 2-17-82
Large Bowel and Pancreatic Cancer Review
Committee, Large Bowel Cancer Review
Subcommittee, Houston, Tex. (partially open),
3-8-82
President’s Cancer Panel, Boston, Mass. (open),
3-29-82

Public Health Service—
Health Services Developmental Grants Review
Subcommittee, Washington, D.C. (partially open),
3-1 and 3-2-82
Health Care Technology Study Section,
Washington, D.C. (partially open), 3-15 and
3-16-82

INTERIOR DEPARTMENT

Land Management Bureau—

Andrews Grazing Management Plan, Oregon;
environmental impact statement; Denio, Nev.,
3-8-82; Burns, Oreg., 3-9-82; Portland Oreg.,
3-11-82; all sessions open

Kingman Resource Area Grazing Advisory Board,
Kingman, Ariz. (open), 3-17-82

SOCIAL SECURITY REFORM, NATIONAL COMMISSION
Schedule, agenda; Washington, D.C. {open),
2-27-82

TRADE REPRESENTATIVE, UNITED STATES
Commodity Policy Advisory Committee,
Washington, D.C. (closed), 3-10-82

TRANSPORTATION DEPARTMENT

Federal Aviation Administration—

Aircraft certification organization, Washington,
D.C. (open), 3-12-82

Radio Technical Commission for Aeronautics,
Special Committee 142 on Air Traffic Control
Radar Beacon System/Mode S Airborne
Equipment, Washington, D.C. (open), 3-2 and
3-3-82 .

Federal Highway Administration—

Proposed highway project in Pittsfield, Mass.,
environmental impact statement; Pittsfield, Mass.
{open), 2-25-82

UNITED STATES SYNTHETIC FUELS CORPORATION
Board of Directors, Washington, D.C. (open), 2-16
and 2-17-82 :

HEARINGS

6297

6298

6283

ENVIRONMENTAL PROTECTION AGENCY

Nebraska application for interim authorization for
hazardous waste management program, Lincoln,
Nebr., 3-16-82

New York, New Jersey and Puerto Rico;
applications for Phase | interim authorization for
hazardous waste management programs, Albany,
N.Y., 3-18-82; Trenton, N.]., 3-24-82; Santurce,
Puerto Rico, 4-6-82

OFFICE OF PERSONNEL MANAGEMENT
Federal Employees Health Benefits Program; open
season proposal; Washington, D.C.
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CHANGED HEARING

INTERIOR DEPARTMENT

_ Reclamation Bureau—

6299  Acreage limitation; draft environmental impact

statement; Pasco, Wash., 2-16-82; Salt Lake City,
Utah, 2-17-82; Fresno, Calif., 2-18-82; Albuquerque,
N. Mex., 2-19-82; Sacramento, Calif.,, 2-23-82;
Billings, Mont., 2-24-82; Boise, Idaho, 2-25-82;
Phoenix, Ariz., 2-25-82 and Washington, D.C.
2-26-82; postponed indefinitely

CANCELLED HEARINGS

ENERGY DEPARTMENT
6283  Diligence requiremeiits for federal coal leases,
Denver, Colo., 2-17-82

TRANSPORTATION DEPARTMENT
Federal Railroad Administration—

6406  National Railroad Passenger Corp. vs. Grand Truck
Western Railroad Co., Washington, D.C. 2-
through 2-5-82 .

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

5CFR Proposed Rules:
Proposed Rules: 110. 6288
890 6283 38 CFR
7 CFR Proposed Rules:
68 6245 3 (2 documents).......6290, 6291
301 6247 39 CFR
38; (2 documents)......c.e.. g‘;’:‘é ; 11 o 6270
roposed Rules:
;?o:::d Rules: 266 6295
’ 40 CFR
378 6283 £5 6274
;: ?SF: nts).... 6249=6251 1517 6276
ocuments).... :
7 6252 :raoposed Rules: 6296
Proposed Rules: 123 (2 documentsy......... 6297,
39, 68284 6298
71 (4 documents).....6284-6286 180 . 6299
16 CFR 43 CFR
13 6252 230 6277
18 CFR Public Land Orders:
:57 g;g; 6127 6277
Proposed Rules:
511 6266 :6 °F“d rul
X roposed Rules:
;l_';:‘posed Rules: 6287 1 (1) 6300
790 6287 401 6300
795 6287 47 CFR
30 CFR Proposed Rules?
926 6266 Ch. | 6303
33 CFR 97 6305
- 110 6268 49 CFR
164 6269 25 6278
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Rules and Regulations

Federal Register
Vol. 47, No. 29

Thursday, February 11, 1982

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE
Federal Grain Inspection Service
7 CFR Part 68

Standards for Whole Dry Peas and .
Lentils; Revision )

AGENCY: Federal Grain Inspection
Service,! USDA.

ACTION: Final rule.

SUMMARY: The Federal Grain Inspection
Service (FGIS) is revising the U.S.
Standards for Whole Dry Peas to
increase the limits for cracked seedcoats
by 1.5 percent in each numerical grade
for dry peas, and the U.S. Standards for
Lentils to add a 15.0 percent limit for
skinned lentils to the Sample grade
requirements. These changes are made
to facilitate the marketing of peas and
lentils by reflecting modern methods of
handling, storing, and transporting of
these commodities. A proposed rule was
published in the Federal Register on
October 15, 1981 (46 FR 50802).
EFFECTIVE DATE: February 11, 1982.

FOR FURTHER INFORMATION CONTACT:

N. Gail Jackson, Director,
Standardization Division, FGIS, USDA,
Richards-Gebaur AFB, Building 221,
Grandview, Missouri 84030, telephone
(816) 348-2861.

SUPPLEMENTARY INFORMATION: The U.S.
Standards for Whole Dry Peas {7 CFR
68.401-68.410) and the U.S. Standards
for Lentils (7 CFR 68.601-68.611) were
established under the authority of the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1621 a¢ seq.). This

! Authority to exercise the functions of the
Secretary of Agriculture contained in the
Agricultural Marketing Act of 1946, as amended {7
U.S.C. 1621-1627) concerning inspection and
standardization activities related to grain and
similar commodities and products thereof, has been

jdelegated to the Administrator, Federal Grain
Inspection Service {7 U.S.C. 75a; 7 CFR 68.2{e}).

final rule is issued in conformance with
Executive Order 12291 and Secretary’s
Memorandum 1512-1. The action has
been determined to be nonmajor
because the changes are made to
facilitate the marketing of these
commodities by making the standards
congistent with current handling
practices and enabling U.S. produced
peas and lentils to compete more
effectively in world markets. The impact
of this action is expected to have less
than a $100 million annual effect on the
economy, and is not expected to impose
any major increase in costs or prices.
Kenneth A. Gilles, FGIS Administrator,
has determined that this action will not
have a significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 ¢t seq.}. The action poses
no additional duties or obligations on
producers, handlers, or exporters of
whole dry peas and lentils, and any
impact resulting from the changes is
expected to be minor.

The Administrator has determined
that in order to facilitate the marketing
of peas and lentils by reflecting current
methods of handling, storage, and
transporting of such commodities for the

.remainder of the present marketing year

good cause is found pursuant to the
administrative procedures provisions in
5 U.S.C. 553 to make this final rule
effective upon publication in the Federal
Register.

In compliance with the requirements
for the periodic review of existing
regulations, FGIS reviewed and
proposed to revise the U.S. Standards
for Whole Dry Peas and the U.S.
Standards for Lentils in the October 15,
1981, Federal Register (46 FR 50802). Six
comments were received from interested
parties in the dry pea and lentil industry
on the proposed changes. Four of the
comments received supported (1) the
increase in the limits for cracked
seedcoats by 1.5 percent in each
numerical grade in the U.S. Standards
for Whole Dry Peas, and (2) the addition
of a Sample grade limit of 15.0 percent
for skinned lentils in the U.S. Standards
for Lentils. Two negative responses
were received as discussed below. The
proposed changes in the limits for
cracked seedcoats were supported by
the commentors for the following
reasons:

Cracked seedcoats are a grade
limiting factor, particularly in yellow

peas. Smooth yellow dry pea varieties
have a thin seedcoat which is brittle
and, therefore, more susceptible to
cracking. The grade limits for cracked
seedcoats appear to have hindered
yellow pea export sales. Handlers and
exporters of whole dry yellow peas have
declined to have pea lots officially
inspected because the tolerance for
cracked seedcoats is considered to be
too strict.

Increasing the cracked seedcoat limits
by 1.5 percent in each grade in the U.S.
Standards for Whole Dry Peas is made
to facilitate the marketing of dry peas,
and to reflect current conditions of
handling, storing, and transporting
whole dry peas.

The American Dry Pea and Lentil
Association (ADPLA) recommended
quick approval of both the whole dry
pea and lentil revisions in order to
facilitate orderly marketing of the 1981
crop.

One commentor maintained that
increasing the cracked seedcoat limits
for whole yellow peas by 1.5 percent
would cause appearance to suffer,
particularly in the dry States. The
commentor further noted in response to
our statement that a 1.5 percent increase
in grade limits for cracked seedcoats
will not have a detrimental effect on the
end use quality of peas for canning, that
a good portion of the export trade does
not use this product for canning. The
second negative commentor objected
only to the changes proposed for lentils.

. The higher grade limits for cracked

seedcoats more accurately describe the
product available in the market. Any
changes in visual quality for peas in the
dry States would be minimal and would
not, as noted above, have a detrimental
effect on the end use of peas for
canning.

Two commentors stated that, if more
than 15.0 percent skinned lentils grades
a lot U.S. Sample grade, there should be
some limits on skinned lentils for U.S.
No. 1 and U.S. No. 2 grades. However,
limits for these grades that were
suggested appear to be too lenient to be
meaningful based on the percentages of
skinned lentils in past crops. Because
the proposal did not include such
changes for comment, and limits for U.S.
No. 1 and U.S. No. 2 grades will require
further study, a proposed change may be
considered at a later date.

Accordingly, the U.S. Standards for
Whole Dry Peas, § 68,406, Grades and
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grade requirements for dockage-free states that samples containing more . PART 68—REGULATIONS AND
peas, are amended to increase the than 15.0 percent skinned lentils shallbe  STANDARDS FOR INSPECTION AND
maximum limits for peas with cracked U.S. Sample grade. CgRTIFIC_:.\J'I:‘ON C():F(')RC“EI:;I'DI-:!I!:ES AND
seedcoats by 1.5 percent in each of the : s AGRICULTURAL M
numerical grades. US. No. 1. US. No. 2. number of minor changos o he format  PRODUCTS THEREOF
and U.S. No. 3. of the tables which appear in § 68.406 | :

The U.S. Standards for Lentils, and § 68.607, including a correctionto Accordingly, 7 CFR Part 68 of the
§ 68.607, Grades and grade requirements  the footnote referenced for the heading regulations is amended by revising
for dockage-free lentils, are also Subpart F—U.S. Standards for Whole | §§ 66.406 and 68.607 as follows:
amended to add a grade limit for Dry Peas as published in the proposal. 1. Section 68.406 is revised to read as
skinned lentils to the requirements for The reference to footnote 2 is changed to  follows:

_ Sample grade. The additional grade limit  read footnote 1.

Subpart F—U.S. Standards for Whole Dry Peas
§68.406 Grades and grade requirements for dockage-free dry peas. (See also § 68.408.)

GRADES, GRADE REQUIREMENTS, AND GRADE DESIGNATIONS

Maxil limits of defective peas i
Peas Mini-
Woevll- Heat- . >
Dam- " Shriv- with mum
dam- dam. aged Other | Bloached | SPit oled | cracked | Forel i | require-
ag:g ag:g peas? |classes® | peas* pe;f peas seed- ma“)!:rr:a ments
p pe: (por- | (percent) | (percent) {per- coats for color
{per- {per- cent) cent) cent) (per- cent)
- cent) cent) cent)
US. No. 1! . 0.3 0.2 1.0 03 | 15 0.5 2.0 » 50 0.1 | Good.
U.S. No. 2! . 0.8 0.5 15 08} 3.0 1.0 4.0 70 0.2 | Good.
U.S. No. 3? 1.5 1.0 2.0 1.5 6.0 15 8.0 9.0 0.5 | Poor.
U.S. Sample grade. U.S. Sample grade shall be dry peas which: .
(a) Do not meet the requirements for the grades U.S. Nos. 1, 2, or 3; or .
(b) Contain metal fragments, broken glass, or a commercially objectionable odor; or
(c) Contain more than 15.0 percent moisture; or X
(d) Are materially weathered, heating, or distinctly low qualily; o
(e) Are infested with live weevils or other live insects.®
. 1 Uniformity of Size requir Dry peas of any of the numerical grades shall be of such size that not more than 3.0 percent shall pass through the appropriate oblong-hole sieve as
ollows: R .
Appropriate
Peas sieve
Winter Dry Peas %4 X %
Special grade “Small" peas 1% x %
All other peas . Waex %
2 Damaged peas do not include weevil-damaged or heat-damaged peas.
3 These limits do not apply to the class Mixed Dry Peas. M
4 These limits do not apply to winter field peas and wrinkled peas.
S As applied to dockage-free whole dry peas, the meaning of the term “infested” is set forth in Chapter 3 of the Inspection Handbook HB-1.2.
* N W * * * * *

‘Comp}iance with the provisions of these standards does not excuse failure to comply with the provisions of the Federal Food, Drug, and Cosmetic Act, or other
Federal laws,

2. Section 68.607 is revised to read as follows:
Subpart H—U.S. Standards for Lentils !
§68.607 Grades and grade requirements for dockage-free lentils. (See also § 68.609.)

GRADES, GRADE REQUIREMENTS, AND GRADE DESIGNATIONS

¢ Maximum limits of

Defective lentils Foreign material Minimum
require-
Grade . » Weevil- Heat- ments—
Total damaged | damaged Total Stones color
(percent) lenti lenti (percent) (percent)
(percent) (percent)
U.S. No. 1 20 0.3 .02 0.2 0.1 | Good.
U.S. No. 2 35 08 0.5 0.5 0.2 | Fair.

F‘egggﬂzamce with the provisions of these standards does not excuse failure to comply with the provisions of the Federal Food, Drug, and Cosmetic Act, or other
ws, '
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GRADES, GRADE REQUIREMENTS, AND GRADE DESIGNATIONS—Continued
T h Maximum fimits of
Defective lentils Foreign matenial Minimum
Grade Weevil- Heat- rr:eq:t‘;i
Total damaged | damaged Total Stones color
(percent) lentils lentils (percent) (percent)
{percent) (percent) .

U.S. Sample grade—U.S. Sample grade shalt be lentils which:

{(a) Do not meet the requirements for the grades U.S. Nos. 1 or 2; or
{b) Contain more than 14.0 percent moisture, live weevils or other live insects, metal fragments, broken glass, or a commercially objectionable odor; or

(c} Are y ed, | g, of
(d) Contain more than 15.0 percent skinned lentils,
.

y low quality; or .

* .

~

(Sec. 203 (c}, (h), Pub. L. 79733, 60 Stat. 1087 (<), (h), (7 US.C. 1622 (c), (h))}’

Dated: January 28, 1982.
K. A. Gilles, *
Administrator.
{FR Doc. 82-3681 Filed 2-10-82; 845 am|
BILLING CODE 3410-EN-M

Animal and Plant Health Inspection
Service

7 CFR Part 301

Domestic Quarantine Notices; Gybsy
Moth and Browntail Moth Quarantine
and Regutations

Correction

In FR Doc. 82-2874 appearing on page
5191 in the issue of Thursday, February
4, 1982, make the following correction:

In the third column of page 5191, the
third paragraph under Background
contained errors and should have read
as follows:

The document of October 2, 1981 also
included a notice of a public hearing
concerning the amendments. Pursuant to
this notice, a public hearing was held on
November 3, 1981, in St. Louis, Missouri.
One oral comment was presented at the
public hearing by a representative of the
Arkansas State Plant Board. The
comment was in support of the
amendments and did not suggest any
changes.

BILLING CODE 1505-01-M

Agricultural Marketing Service
7 CFR Part 905

{Orange, Grapefruit, Tangerine and Tangelo
Reg. 6, Amdt. 4]

Oranges, Grapefruits, Tangerines, and
Tanegelos Grown in Florida;
Amendment of Grade Requirements

Correction

In FR Doc. 82-2875 appearing on page
5192 in the issue of Thursday, February
4, 1982, make the following correction:

On page 5192, at the bottom of the
first column, the first paragraph under
Supplementary Information contained
errors and should have read as follows:

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
Secretary’s Memorandum 1512-1 and
Executive Order 12291 and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities
because it would'not measurably affect
costs for the directly regulated handlers.
BILLING CODE: 1505-01-M

7 CFR Part 905

[Orange, Grapefruit, Tangerine and Tangelo
Regulation 6, Amdt. 61

Oranges, Grapefruit, Tangerines, and
Tangelos Grown In Florida;
Amendment of Grade and Size
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Amendment to final rule.

SUMMARY: This action lowers the
minimum diameter requirement for
domestic shipments of Florida pink
seedless grapefruit and imports of pink
seedless grapefruit from 3% inches to
3% inches. This amendment also
lowers the minimum diameter
requirement for domestic shipments of
Florida Temple oranges and Florida
tangelos from 2% 6 inches to 2% inches,
and requires that domestic and export
shipments of Temple oranges and
tangelos meet the requirements of U.S.
No. 1 Golden grade. The changes in
minimum size of pink seedless
grapefruit, Temple oranges and tangelos

&

and minimum grade for Temple oranges
and tangelos recognize the size
composition and quality of the
remaining supply of such fruit, and is
consistent with the available crop in the
interest of growers and consumers.

EFFECTIVE DATE: February 8, 1982.

FOR FURTHER INFORMATION CONTACT:
William ]. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washingten,
D.C. 20250, telephone 202—447-5975.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291 and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities
because it would not measurably affect
the costs for the directly regulated
handlers. The regulation with respect to
Florida pink seedless grapefruit, Florida
Temple oranges and Florida tangelos is
issued under the marketing agreement
and Order No. 905 (7 CFR Part 805),
regulating the handling of oranges,
grapefruit, tangerines and tangelos
grown in Florida.

The agreement and order are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674). This action is based
upon the recommendation and
information submitted by the Citrus
Administrative Committee, and upon
other available information.

The minimum grade and size
requirements, specified herein, reflect
the Committee’s and the Department’s
appraisal of the need to revise the size
requirements applicable to Florida pink
seedless grapefruit and the grade and
size requirements applicable to Florida
Temple oranges and tangelos in
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recognition of the recent freeze in
Florida. The freeze has resulted in some
fruit loss and increased market demand
for the remaining fruit supply.
Specification of these requirements
assures that the available supply of
marketable fruit reaches the consumer.

Under section 8e of the Act (7 U.S.C.
608e-~1), whenever specified
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality or maturity requirements as
those in effect for the domestically
produced commodity. Thus, size
requirements for imported pink seedless
grapefruit will also change to conform to
the size requirements for domestic
shipments of Florida pink seedless
grapefruit. It is hereby found that this
regulation will tend to effectuate the
declared policy of the act.

It is impracticable and contrary to the
public interest to give preliminary
notice, engage in public rulemaking, and

after publication in the Federal Register
(5 U.S.C. 553). It is necessary to
effectuate the declared purposes of the
act to make this regulatory provision
effective as specified. This amendment
relieves restrictions on shipments of
Florida pink seedless grapefruit, imports
of pink seedless grapefruit and Florida
Temple oranges and tangelos.

PART 905—-ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

Accordingly, it is found that the
provisions of § 905.306 Orange,
Grapefruit, Tangerine, and Tangelo
Regulation 6 (46 FR 60170; 60411; 61441,
47 FR 589; 5699) should be and are
amended by revising Table I paragraph
(a). applicable to domestic shipments,
and Table II, paragraph (b), applicable
to export shipments, to read as follows:

§ 905.306 Orange, grapefruit, tangerine
and tangelo Regulation 6.

N Y * koW
postpone the effective date until 30 days (a)
TaBLE |
i Minimum
Variety Regulation period Minimum grade diameter
(inches)
(] @) ) )
Oranges: Temple ..o Feb. 8, 1982 to Aug. 22, 1982 U.S. No. 1 golden 2%
On and after Aug. 23, 1982... U.S. No. 1 2%s
Tangelos ...eueseuiseseinssd Feb. 8, 1982 to Aug. 22, 1982 U.S. No. 1 golden 2%
On and after Aug. 23, 1982 US. No. t 2%
Improved No. 2 (extemal)......eouciecisen ]
Grapefruit: Seedless, Feb. 8, 1982 to Aug. 22, 1982 ...| U.S. No. t (intemal) 3%
pink. On and after Aug. 23, 1982 Improved No. 2 3%s
(b) * ok %
TABLE |l
. " N Minimum
Variety Regulation period Minimum grade diameter
(inches)
' m @ ) (&)
Oranges: Temple ...c.cus Feb. 8, 1982 to Aug. 22, 1982.........c.ccevemrriunnn | U.S. No. t golden 2%
On and after Aug. 23, 1982 U.S. No. { 2%
TanGelos ......ccmmersssiseineed] Feb. 8, 1982 to Aug. 22, 1982 .......cccsserninanee ' U.S. No. t golden 2%
On and after Aug. 23, 1982 U.S. No. 1 2%
* * * * *

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: February 5, 1982,

D. S. Kuryloski,

Acting Director, Fruit and Vegetable Division,
Agricultural Marketing Service.

{FR Doc. 82-3682 Filed 2-10-82; 8:45 am)
BILLING CODE 3410-02-M

Agricultural Marketing Service

7 CFR Part 907

[Navel O}ange Regs. 540 and 539, Amdt. 1]
Navel Oranges Grown in Arizona and

Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Serice,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of fresh California-Arizona
navel oranges that may be shipped to
market during the period February 12-
February 18, 1982, and increases the
quantity of such oranges that may be so
shipped during the period February 5-
February 11, 1982. Such action is needed
to provide for orderly marketing of fresh
navel oranges for the periods specified
due to the marketing situation
confronting the orange industry.

DATES: This regulation becomes
effective February 12, 1982, and the
amendment is effective for the period
February 5-11, 1982.

FOR FURTHER INFORMATION CONTACT:
Wiliam ]. Doyle, (202) 447-5975.

SUPPLEMENTARY INFORMATION: Findings.
This rule has been reviewed under
Secretary’s Memorandum 1512-1, and
Executive Order 12291 and has been
designated a “non-major” rule. This
regulation and amendment are issued
under the marketing agreement, as
amended, and Order No. 907, as
amended (7 CFR Part 907), regulating the
handling of navel oranges grown in
Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action
is based upon the recommendation and
information submitted by the Navel
Orange Administrative Committee and
upon other available information. It is
hereby found that this action will tend
to effectuate the declared policy of the
act.

This action is consistent with the
marketing policy for 1981-82. The
marketing policy was recommended by
the committeee following discussion at a
public meeting on October 6, 1981. The
committee met again publicly on
February 9, 1982 at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
navel oranges deemed advisable to be
handled during the specified weeks. The
committee reports the demand for navel
oranges is good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
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and the effective date necessary to
effectuate the declared policy of the act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of navel
oranges. It is necessary to effectuate the
declared purposes of the act to make
these regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and
effective time.

PART 907—NAVEL ORANGES GROWN
IN ARIZONA AND DESIGNATED PART
OF CALIFORNIA

-1. Section 907.840 is added as follows:
§ 907.840 Navel orange regulation 540.

The quantities of navel oranges grown
in Arizona and California which may be
handled during the period February 12,
1982, through February 18, 1982, are
established as follows: ) .

(1) District 1: 1,262,000 cartons;

(2) District 2: 188,000 cartons;

(3) District 3: Unlimited cartons;

(4) District 4: Unlimited cartons.

2. Section 907.839 Navel Orange
Regulation 539 (47 FR 5403), is hereby
amended to read:

§907.839 Navel orange regulation 539.
* * * « [y . .

(1) District 1: 1,232,000 cartons;

{2) District 2: 218,000 cartons;

{3) District 3: Unlimited cartons;

(4) District 4: Unlimited cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674)

Dated: February 10, 1982.
‘Michael A. Castille,

Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 82—3975 Filed 2-10-82; 11:24 am)
BILLING CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION
14 CFR Part 71

Federal Aviation Administration
[Airspace Docket No. 81-AEA-62]

Renumbering of Federal Airways

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment renumbers
certain alternate VOR Federal Airways
in the eastern part of the U.S. This
action eliminates the assignment of
alternate airway segments for the
affected airways. It is in accordance
with International Civil Aviation
Organization (ICAO) agreement to
phase out alternate airways from the
National Airspace System.

EFFECTIVE DATE: May 13, 1982.

FOR FURTHER INFORMATION CONTACT:
John Watterson, Airspace Regulations
and Obstructions Branch (ATT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8783.

SUPPLEMENTARY INFORMATION:

History

On December 10, 1981, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to renumber V-8N, V-12S, V-
168, V-39E, and V-44E. There would be
no change in the amount of designated
controlled airspace as a result of this
action. The alternate airway segments
are renumbered to eliminate the use of

" alternate airway assignments in
accordance with ICAO agreement (46
FR 60464). Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No objections were received. This
amendment is the same as that
proposed in the notice. Section 71.123
was republished on January 2, 1981 (46
FR 409).

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) renumbers V-8N, V-128, V-16S,
V-39E, and V-44E. There is no change in
the amount of designated controlled
airspace and the renumbering is to
eliminate the use of alternate airway
assignments. This action is in
accordance with ICAO agreement to
phase out alternate airways from the
National Airspace System.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.123 of Part 71 of
the Federal Aviation Regulations {14
CFR Part 71) as republished {46 FR 409),
and amended (45 FR 71773, 46 FR 11508,
11951, 30804, 38345, and 48128), is further
amended, effective 0901 GMT, May 13,
1982, as follows:

1. V-8 [Amended]

By deleting the words *, including a north
alternate from Grantsville to the INT of
Hagerstown, MD, 157° and the Martinsburg
130° radials via Hagerstown."”

2.'V-438 [New]

By adding “V-438 From Grantsville, MD,
via Hagerstown, MD, to the INT of
Hagerstown 157° and the Martinsburg, WV,
130° radials.”

3. V-12 [Amended)

By deleting the words “, including a S
alternate from Johnstown to Harrisburg via

St. Thomas, PA."” and substituting for them
the words “; INT Harrisburg 087* and East
Texas, PA, 225° radials; to East Texas.”

4. V-469 [Amended]

By Deleting the words “to Johnstown.” and
substituting for them the words “Johnstown;
St. Thomas, PA; to Harrisburg, PA."

5. V-16 [Amended]

By deleting the words “including a S
alternate via INT Pulaski 094° and Lynchburg
253° radials;”

6. V-470 [New]

"By adding “V-470 From Pulaski, VA, via
INT Pulaski 094° and Lynchburg, VA, 253°
radials; to Lynchburg.”

7. V-39 [Amended)

By deleting the words “including an E
alternate via Casanova, VA;"

8. V=453 [New]

By adding "“V-453 From Gordonsville, VA,
via Casanova, VA, to Linden, VA.”’

9.V-44 [Amended]

By deleting the words “, including an east
alternate via INT Atlantic City 055° and Deer
Park 209° radials”

10. V-184 [Amended}

By deleting the words “Atlantic City, NJ.”
and substituting for them the words “Atlantic
City, NJ; INT Atlantic City 055° and Deer Park
209° radials; to the INT Atlantic City 048° and
Deer Park 209° radials.”

(Secs. 907(a) and 313(a), Federal Aviation Act
of 1958 (40 U.S.C. 1348(a) and 1354(a)); Sec.
8(c), Department of Transportation Act (40
U.S.C. 1655(c)); and 14 CFR 11.68.) .

Note~—the FAA has determined that this
regulation only involves an established body
of technioal regulations for which frequent
and routine amendments are necessary to

- keep them operationally current. It,

therefore—(1) Is not a “major rule” under
Executive Order 12291; (2) is not a
“gignificant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Washington, D.C., on February 5,
1982.
B. Keith Potts,
Chief, Airspace and Air Traffic Rules
Division,
[FR Doc. 82-3668 Filed 2-10-82; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

{Airspace Docket No. 81-AAL-17]

Establishment of Point Hope, AK,
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Figal rule.

SUMMARY: This amendment establishes
a transition area in the vicinity of Point
Hope, AK. This action provides
controlled airspace needed to
accommodate prescribed instrument
approach procedures. ,

EFFECTIVE DATE: May 13, 1982.

FOR FURTHER INFORMATION CONTACT:
Robert Maxey, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW.,, Washington, D.C. 20591;
telephone: (202) 426-8783.

SUPPLEMENTARY INFORMATION:
History

On December 10, 1981, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a transition area to
provide controlled airspace in the
vicinity of Point Hope, AK, as published
in the Federal Register (46 FR 60462). A
nondirectional radio beacon (NDB) has
been installed at Point Hope, AK, and
two instrument approaches have been
developed which use this aid. The
transition area is needed to provide
protected airspace to accommodate
these instrument approach procedures.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 was republished on January 2,

, 1981 (46 FR 540}.

The mle

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) establishes a transition area
that extends upward from 700 feet
above the surface within 4.5 miles east
and 9.5 miles west of the Point Hope,
AK, NDB 020° bearing extending from
the NDB to 18.5 miles north of the NDB
and within 4.5 miles west and 9.5 miles
east of the Point Hope NDB 205° and
025° bearings extending from 1 mile
north of the NDB to 18.5 miles south of
the NDB.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.181 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished {46 FR 540},
is amended, effective 0901 GMT, May
13, 1982, as follows:

Point Hope, AK [New]

By adding Point Hope, AK, Transition Area
to read as follows:

Point Hope, AK

That airspace extending upward from 700
feet above the surface within 4.5 miles east
and 9.5 miles west of the Point Hope NDB
(lat. 68°20'40” N., long. 166°47'30" W.} 020°
bearing extending from the NDB to 18.5 miles
north of the NDB and within 4.5 miles west
and 9.5 miles east of the 205° and 025°
bearings extending from 1 mile north of the
NDB to 18.5 miles south of the NDB.

(Secs. 307(a), 313(a), and 1110, Federal
Aviation Act of 1958 (49 U.S.C. 1348(a),
1354fa), and 1510); Executive Order 10854 (24
FR 9565); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c}); and 14
CFR 11.69)

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore-~(1) Is not a “major rule” under
Executive Order 12201; (2) isnot a
“significant rule” under DOT Regulatory
Policies and Procedures {44 FR 11034;
February 28, 1979); and (3} does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Washington, D.C,, on February 5,
1982.

B. Keith Potts,

Chief, Airspace and Air Traffic Rules
Division.

[FR Doc. 82~-3674 Filed 2-10-82; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 81-AEA-65]

Renumbering of Federal Airways

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment renumbers
certain alternate VOR Federal Airways
in the eastern part of the U.S. This
action eliminates the assignment of
alternate airway segments for the
affected airways. It is in accordance
with International Civil Aviation
Organization (ICAO) agreement to
phase out alternate airways from the
National Airspace System.

EFFECTIVE DATE: May 13, 1982.

FOR FURTHER INFORMATION CONTACT:
John Watterson, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation

Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8783.

SUPPLEMENTARY INFORMATION:
History

On November 27, 1981, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to renumber V-93E, V-143S, V-
162S, V-222N, V-375N, and V—433E.
There would be no change in the amount
of designated controlled airspace as a
result of the proposed action. The
alternate airway segments are
renumbered to eliminate the use of
alternate airway assignments, in
accordance with ICAO agreement (46
FR 57913). Interested parties were
invited to participate in this rulemaking -
proceeding by submitting written
comments on the proposal to the FAA.
No objections were received. This
amendment is the same as that
proposed in the notice. Section 71.123
was republished on January 2, 1981 (46
FR 409).

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) renumbers V-93E, V-143S, V~
1628, V-222N, V-375N, and V-433E.
There is no change in the amount of
designated controlled airspace and the
renumbering is to eliminate the use of
alternate airway assignments. This
action is in accordance with ICAQ
agreement to phase out alternate
airways from the National Airspace
System.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.123 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (46 FR 409),
and amended (45 FR 71774, 46 FR 23047
and 54928), is further amended, effective
0901 GMT, May 13, 1982, as follows:

1. V=93 [Amended]

By removing the words “including an E
alternate via the INT of Baltimore 034°
and Lancaster 181° radials;”

2. V499 [Amended]

By removing the words “From Lancaster,
PA,” and substituting the words “From
Baltimore, MD, via INT of Baltimore 034°
and Lancaster, PA 181° radials;
Lancaster,”

3. V-143 [Amended]
By removing the words “including an S
alternate via Westminster, MD;"
4. V457 [New]
By adding *“V-457 From Lancaster, PA, via
Westminster, MD; to Martinsburg, WV."
5. V-162 [Amended]
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By removing the words *, including an S
alternate via INT Harrisburg 087° and
East Texas 225° radials”

6. V-222 [Amended]

By removing the words “including an N
alternate from Lynchburg via
Gordonsville, VA.”

7. V-476 [New]

By adding “V-476 From Lynchburg, VA, via
Gordonsville, VA, to INT Brooke, VA,

: 045° and Richmond, VA, 009° radials.”

8. V-375 [Amended]

By removing the words *; including an N
alternate via the INT Roanoke 035° and
Monetebello, VA, 250° and Montebello,
VA"

8. V473 [New]

By adding *V—473 From Roanoke, VA, via
INT Roanoke 035° and Montebello, VA,
250° radials; Montebello; Gordonsville,
v ”

10. V-433 {Amended]

By removing the words *, including an E
alternate via DUPONT 058° and Yardley
196° radials”

11. V-479 [New]

By adding “V-479 From Dupont, DE, via
INT DUPONT 058° and Yardley, PA, 186°
radials; to Yardley.”

(Secs. 307{a) and 313{a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); sec.
6{c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)
Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments ere necessary te
keep them operationally current. It,
therefore—{1) Is not a “major rule” under
Executive Order 12201; (2) is not &
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1978); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is 80 minimal. Since this is
a routine matter that will only affect air
+ traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.
Issued in Washington, D.C., on February 5,
1082.

B. Keith Potts,

Chief, Airspace and Air Traffic Rules
Division.

{FR Doc. 82-3673 Filed 2~10-82; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 82-ANM-2]

Revise Control Zone, Hilisboro,
Oregon

AGENCY: Federal Aviation .
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document amends the
Hillsboro, Oregon Control Zone by

reducing its size. This relief is a result of
the cancellation of an instrument
approach procedure to the Hillsboro
Airport.

EFFECTIVE DATE: May 13, 1982.
Comments must be received on or
before March 18, 1982,

ADDRESSES: Send comments on the rule
in triplicate to: Chief, Operations,
Procedures, and Airspace Branch,
Federal Aviation Administration,
Northwest Mountain Region, FAA
Building, Boeing Field, Seattle,
Washington 98108.

The official docket may be examined
at the following location: Office of the
Regional Counsel, Federal Aviation
Administration, Northwest Mountain
Region, FAA Building, Boeing Field,
Seattle, Washington 98108,

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, Airspace Specialist
(ANM-534), Operations, Procedures and
Airspace Branch, Air Traffic Division,
Federal Aviation Administration,
Northwest Mountain Region, FAA
Building, Boeing Field, Seattle,
Washington 96108; felephone (206) 767-
2610.

SUPPLEMENTARY INFORMATION: The
RNAYV runway 20 approach to Hillsboro
Airport has been cancelled, therefore,
the control zone extension along the
039° bearing from the Hillsboro Airport
reference point is no longer needed.
Since this amendment reduces the size -
of the control zone, it is relieving in
nature and notice and public procedure
therein are unnecessary.

Request for Comments on the Rule

Although this action is in the form of a
final rule, comments are invited on the
rule. When the comment period ends,
the FAA will use the comments
submitted, together with other available
information, to review the regulation.
After the review, if FAA finds that
changes are appropriate, it will initiate
rulemaking proceedings to amend the
regulation.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.171 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (46 FR 455,
January 2, 1981) is amended, effective
0901 GMT, May 13, 1982, as follows:

Hillsboro, Oregon

On line three (3) delete the words, “within
2 miles each side of the 039° bearing from the
airport reference point, extending from the 5-
mile radius area to 9.6 miles northeast of the
airport”; :
{Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); sec.

6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

Note.-The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 28, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Seattle, Washington, February 2,
1982, ’

Charles R. Foster,
Director, Northwest Mountain Region.

{FR Doc. 82-3076 Piled 2-10-82; 8:45 am]
BILLING CODE 4910-13-M

14CFRPart71
{Airspace Docket No. 82-ASW-3]

Alteration of Controt Zone: Corpus
Christi NAS, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment alters the
control zone at Corpus Christi NAS, TX.
This amendment will change the
geographical coordinates of the Airport
Reference Point (ARP). The amendment
is necessary since the ARP of the
Corpus Christi NAS has changed and
has created an improper description of
the control zone which provides
protection for aircraft operating under
instrument flight rules (IFR).

DATES: Effective date—May 13, 1982.
Comments on the rule must be received
before March 1, 1982.

ADDRESS: Send comments on the action
in triplicate to: Chief, Airspace and
Procedures Branch, Air Traffic Division,
Southwest Region: Docket No. 82-ASW-
3, Federal Aviation Administration, P.O.
Box 1689, Fort Worth, TX 76101.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, TX 76101,
telephone (817) 6244911, extension 302.
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SUPPLEMENTARY INFORMATION:
History

Federal Aviation Regulation Part 71,
Subpart F 71.171 as republished in the
Federal Register on January 2, 1981 (46
FR 455), contains the description of
control zone designated to provide
controlled airspace for the benefit of
aircraft conducting IFR activity.
Alteration of the contro! zone at Corpus
Christi NAS, TX, will necessitate an
amendment to this subpart. A review of
the necessary controlled airspace has
revealed that the geographical
coordinates of the ARP have changed,
thereby requiring this alteration to
accurately describe the control zone.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends the dimensions of the
Corpus Christi NAS, TX, control zone.
Because this action is a minor change
and is basically editorial in nature, I find
that notice and public procedure and
publication 30 days before the effective
date are unnecessary; however,
comments are invited on the rule. When
the comment period ends, the FAA will
use the comments and any other
available information to review the
regulation.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.171 of Part 71 of
the Federal Aviation Regulations (14
CFR 71) as republished (46 FR 455} is
amended, effective 0901 GMT, May 13,
1982, by removing * * * “(Latitude
27°41'30"N., longitude 97°17°'15"W)" and
substituting therefor (latitude
27°41'33"N., longitude 97°17°28"W.).

{Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. §§ 1348{a)); Sec. 6(c),
Department of Transportation Act (49 U.S.C.
§ 1655(c)); and 14 CFR 11/61(c})

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current, It,
therefore—({1) is not a “major rule” under
Executive Order 12291; (2} is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 1103; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal.

Issued in Fort Worth, TX, on February 2,
1982.

F. E. Whitfield,

Acting Director, Southwest Region.
[FR Doc. 82-3672 Filed 2-10-82; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 73

[Airspace Docket No. 81-AWP-24]

Alteration of Restricted Area R-2311,
Army Proving Grounds, Yuma, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment extends the
time of designation of temporary
Restricted Area R-2311, Army Proving
Grounds, Yuma, AZ. Circumstances
beyond the' control of the using agency
have caused a need to add the period of
April 1, 1982, through October 31, 1982,
to the existing time of designation. This
action will allow completion of the flight
test program and reduce possible cost
overruns.

EFFECTIVE DATE: May 13, 1982.

FOR FURTHER INFORMATION CONTACT:
Robert Maxey, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Adminigtration, 800 Independence
Avenue, SW,, Washington, D.C. 20591;
telephone: {202) 428-8783.

SUPPLEMENTARY INFORMATION:
History

On December 10, 1981, the FAA
proposed to amend Part 73 of the
Federal Aviation Regulations (14 CFR
Part 73) to extend the time of
designation for temporary Restricted
Area R-2311, Army Proving Grounds,
Yuma, AZ, as published in the Federal
Register (46 FR 60465), by adding the
period of April 1, 1982, through October
31, 1982, to the present time designation.
The additional period is needed to allow
sufficient fime for completion of the
flight test program which has been
delayed by production delays by
commercial contractors. Interested
parties were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Except for
editorial changes, this amendment is the
same as that proposed in the notice.
Section 73.23 was republished on
January 2, 1981 (46 FR 784).

The Rule

This amendment to Part 73 of the
Federal Aviation Regulations extends
the time of designation for temporary
Restricted Area R-2311, Army Proving
Grounds, Yuma, AZ, by adding the
period of April 1, 1982, through October
31, 1982, to the present time of
designation. This action is necessary to

allow sufficient time for completion of
the flight test program.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 73.23 of Part 73 of the
Federal Aviation Regulations (14 CFR
Part 73) as republished (46 FR 784), is
amended, effective 0901 GMT, May 13,
1982, as follows:

R-2311 Army Proving Grounds, Yuma, AZ
[Amended]

Under time of designation by deleting the
words “October 1, 1980, through March 31,
1982" and substituting for them the words
“October 1, 1980, through October 31, 1982"
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 {49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c) Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69.)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued in Washington, D.C., on February 3,
1982.

B. Keith Potts,

Chief, Airspace and Air Traffic Rules
Division.

[FR Doc. 82-3669 Filed 2-10-82; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 13

[Docket No. 7652]

-

ABC Vending Corp., et al.; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Modifying order.

SUMMARY: This reopens the proceeding
and modifies the Commission’s order
issued én October 22, 1964 (29 FR 15201)
by deleting Paragraph VIII from the
order, which limited the amount of time
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respondents could contract for exclusive
concessionary rights at movie theaters.
DATES: Order issued October 22, 1964.
Modifying order issued January 28, 1982.
FOR FURTHER INFORMATION CONTACT:
FTC/CC, Elliot Feinberg, Washington,
D.C. 20580. {202) 376-2863.
SUPPLEMENTARY INFORMATION: In the
Matter of ABC Vending Corporation, a
corporation, and Berlo Vending
Company, a corporation. The prohibited
trade practices and/or corrective
actions, as codified under 16 CFR Part
13 and appearing at 29 FR 15201, remain
unchanged.

The Order Modifying Cease and
Desist Order Issued October 22, 1964 is
as follows:

The Federal Trade Commission
having considered the September 22,
1981 petition of Ogden Food Service
Corporation (successor to ABC Vending
Corporation) to reopen this matter and
to set aside or, in the alternative; modify
the consent order to cease and desist
issued by the Commission on October
22, 1964, and having determined that ~
changed conditions of fact warrant
reopening and modification of the order,

It is ordered that this matter be, and it
hereby is reopened and that Paragraph
VIII of the Commission’s order be and it
is hereby deleted.

By direction of the Commission.

Carol M. Thomas,

Secretary.

[FR Doc..82-3680 Filed 2-10-82; 8:45 am}
BILLING CODE 6750-01-M

similar grounds.” For future decisions in
proceedings in which fraud, abuse, or
similar grounds is raised, the
Commission hopes to limit consideration
of the fraud standard to consideration of
whether the amounts paid were
excessive as a result of a
misrepresentation of any kind. The
purpose of this policy statement is to
provide guidance for the efficient
disposition of cases in which the fraud
standard is an issue.
EFFECTIVE DATE: February 4, 1982,
FOR FURTHER INFORMATION CONTACT:
Barbara K. Christin, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426 (202) 357-8033.
SUPPLEMENTARY INFORMATION

The Federal Energy Regulatory
Commission (Commission) announces a
general policy regarding the meaning of «
“fraud, abuse, or similar grounds” (fraud
standard) in section 601({c)(2) of the
Natural Gas Policy Act of 1978 (15
U.S.C. 3301-3432) (NGPA). Section
601(c)(2) allows interstate pipelines to
passthrough the price paid to purchase
natural gas if the price, deemed just and
reasonable pursuant to section 601(b), is
not “excessive due to fraud, abuse, or
similar grounds.” For future decisions in
proceedings in which fraud, abuse, or
similar grounds is raised, the
Commission hopes to limit consideration
of the fraud standard to consideration of
whether the amounts paid were
excessive as a result of a

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 2
[Docket No. PL82-1-000]

Natural Gas; Fraud Standard;
Statement ot Policy

February 4, 1982,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Statement of policy.

SUMMARY: The Federal Energy
Regulatory Commission {Commission)
announces a general policy regarding
the meaning of “fraud, abuse, or similar
grounds” (fraud standard) in section
601(c)(2) of the Natural Gas Policy Act’
of 1978 {15 U.S.C. 3301-3432). That
section allows interstate pipelines to
passthrough the price paid to purchase
natural gas if the price, deemed just and
reasonable pursuant to section 601{b), is
not “excessive due to fraud, abuse, or

misrepresentation of any kind.

The purpose of this policy statement
is to provide guidance for efficient
disposition of cases in which the fraud
standard is an issue. The Commission is
mindful that a general policy statement
does not have the force and effect of
law. Instead, it is an articulation of the
Commission’s tentative intention which
will be followed unless circumstances
demonstrate the policy to be
inappropriate. In particular cases, both
the underlying validity of the policy and
its application to particular facts may be
challenged and are subject to futher
consideration.! This general policy is
being codified in Part 2 (General Policy
and Interpretations) of the Commission’s
regulations by adding new § 2.300.

1 With regard to issued statements of policy. the
Commission has demonstrated that it does
reconsider the policy statement as applied to
particular circumstances, and, when appropriate,
determines that the policy statement does not apply.
For example, in Southern California Edison Co., the
Commission determined that the showing required
by § 2.17(a}(4)—the resale rates that the wholesale
customer would charge—was not necessary to
establish a prima facie case. Docket No. ER76-205,
Opinion No. 62, at 27 (August 22, 1979).

I. Introduction

The NGPA extended price controls to
the intrastate market for the first time,
while allowing prices for gas to rise
gradually in both the interstate and
intrastate markets and permitting the
eventual deregulation of a number of
specified categories of natural gas.
Under section 121(a) of the NGPA, high
cost gas regulated under section
107(c)(1)-(4) of the Act was deregulated
almost immediately. Certain other
categories of gas are scheduled to be
deregulated in 1985, and still others in
1987. However, large quantities of gas
will remain price-controlled until the
supplies are exhausted.

By far the largest share of presently
decontrolled gas is that produced from
section 107(c)(1) wells, i.e,, wells, the
surface drilling of which began on or
after February 19, 1977, and the
completion location of which occurs at a
depth of more than 15,000 feet. Prices for

‘that gas now range from about $2.00/

MMBtu to over $9.00/MMBtu.2In
addftion, a recent study estimates that
the long-term market clearing price in
1982 would be about $4.56 (in 1981
dollars), which is somewhat less than
the Btu-equivalent price of low sulfur
No. 6 fuel oil with transportation
charges subtracted or backed out.?
Based on these estimated prices, the
highest price currently being paid for
deregulated natural gas exceeds the
long-term market clearing price by about
a factor of 2.

IL. Fraud Standard in Commission
Proceedings

A number of credible and responsible
persons have intervened in certain
Commission proceedings, objecting to
the level of prices bein} paid for
deregulated gas supplies. The first of
these proceedings was Transcontinental
Gas Pipeline Corporation (Transco},
Docket No. TA81-1-29-002, to which a
joint notice of intervention was filed by
the Public Service Commission for the

% See, e.g., Transcontinental Gas Pipe Line Corp.,
Docket No. TA81-2-29-001 (PGAB1-2) filed July 31,
1981 {$9.7705/Mcf); Southern Natural Gas Co.,
Docket No. TA81~2-7-000 (PGA81-2)} filed June 1,
1981 ($9.2620/Mcf); Panhandle Eastern Pipe Line
Co., Docket No. TA81-2-28-001 (PGA81-2) filed July
17, 1981 ($1.911010/Mcf settlement); Michigan
Wisconsin Pipe Line Co., Docket No. TA81-2-48-000
(PGAB1-2) filed March 31, 1981 ($1.915320/Mcf).

3U.S. Department of Energy, Office of Policy,
Planning and Analysis, A Study of Alternatives to
the Natural Gas Policy Act of 1978 {November 1981}
p. 22 (hereinafter cited as DOE Study). (The study
uses 1980 dollars; the figures in this order have here
been converted into 1981 dollars using an assumed 9
percent inflation rate.) The corresponding delivered
industrial price projected by the study is $5.48,
compared with projected Btu-equivalent prices of
$6.19 and $5.07 for low-sulfur No. 6 fuel oil.
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State of New York and the North
Carolina Utilities Commission (State
Commissions).* The pattern of
interventions in other proceedings ® is
similar to that in the Transco case.
Although there is some slight variation
in the arguments, the Transco case will
be used for illustrative purposes.

On January 29, 1981, Transco made its
semi-annual PGA filing under
§ 154.38(d)(4) of the Commission’s
regulations. The State Commissions
filed a timely petition to intervene, and
this Commission, in an order issued
February 28, 1981,¢ characterized the -
theory of the intervention as follows:

The State Commisgsions in their joint notice
of intervention protest Transco’s filing and
request that it be suspended and set for
hearing. Specifically, they allege that the
Commission cannot find that the increased
rates which would be made effective by the
instant PGA filing are just and reasonable
within the meaning of Sections 4 and 5 of the
Natural Gas Act and Section 801(b) of the
Natural Gas Policy Act (NGPA), and,
therefore, such rates are not appropriate for
guaranteed recovery under Section 601(c)(2)
of the NGPA. The State Commissions state
that the increase in Transco’s purchased gas
costs has been much more rapid than that of
comparable pipelines and that Transco's
rates may soon price certain of Transco's
distributor customers out of the industrial
sales market.

(Mimeo at 2.)

The Commission’s consideration of
these matters is governed by section 601
of the NGPA. That section was intended
to coordinate the NGPA with the
Natural Gas Act (15 U.S.C. 717 et seq.)
(NGA). Section 601(b)(1) provides
generally that, for the purposes of
sections 4 and 5 of the NGA, any
amount paid in any first sale of natural
gas shall be deemed just and reasonable
either if such amount does not exceed
the maximum lawful price allowed by
Title I of the NGPA or if there is no

"applicable maximum lawful price solely
by reason of the elimination of price
controls pursuant to Title I of the NGPA.
Section 601(c) of the NGPA is
complementary in that it provides that,
for purposes of sections 4 and 5 of the

“Transcontinental Gas Pipeline Corp., Docket No.
TA81-1-28-002, Notice of Interventions, Protest and
Motion for Suspension and Hearing of the Public
Service Commission of the State of New York and
the North Carolina Utilities Commission (filed
February 18, 1981).

5See, €.g., Columbia Gas Transmission Corp.,
Docket No. TA81-1-21-00%; Trunkline Gas Co.,
Docket No. TA81-1-30-001; Michigan Wisconsin
Pipe Line Co., Docket No. TA81-2—48-000; Colorado
- Interstate Gas Co., Docket No. TA81-1-32-000.

¢Transcontinental Gas Pipeline Corp., Docket No.
TA81-1-28-002 (PGA81-1, IPR81-1, DCA81~1 and
LFUT81-1), Order Accepting for Filing, Subject to
Conditions, and Suspending Proposed Tariff Sheets,
and Establishing Procedures (issued February 28,
1961), 14 FERC { 61,204.

NGA, the Commission may not deny
any interstate pipeline recovery of any
amount paid with respect to any
purchase of natural gas if under section
601(b) such amount is deemed just and
reasonable for purposes of sections 4
and 5 of the NGA and such recovery is
not inconsistent with specified
provisions of Title II, except to the
extent the Commission determines that
the amount paid was excessive due to
fraud, abuse, or similar grounds. Thus,
intervenors have selected the “fraud,
abuse, or similar grounds” proviso
(fraud standard) as the vehicle by which
to translate their discontent over higher
than market prices into disallowance of

‘the flow through of all or part of such

prices to consumers. The argument, with
variations, is that the fraud standard is
broad enough to encompass imprudent
gas-purchase practices, and that the
payment of higher than market prices is
definitionally imprudent.

In its February 28 order the
Commission recognized that “[t]he
identity of, or differences between,
‘fraud,’ ‘abuse’ or ‘similar grounds,’
when stated disjunctively in Section
601(c) is a particularly difficult but
important question.” (Mimeo at 2, n. 3.)
Declining for the most part to attempt an
interpretation of these words, the
Commission indicated that, because the
Transco case was one of first

- impression, it was essential that the

factual and legal issues relating to
section 601(c) be resolved at hearing.
However, the Commission did indicate
that “[a}buse, in this context, does not
refer to imprudence but to serious
improprieties.” The Commission also
indicated that “the protestants have a
heavy burden of proof to demonstrate
the impropriety that would trigger the
‘fraud; abuse or similar grounds’ basis
for denying passthrough of costs.”
{Mimeo at 3.)

In the intervening months since the
first orders were issued in the Transco
case and similar proceedings, the
Commission has decided to reconsider
its decision to leave the interpretation of
the fraud standard to the administrative
law judges. The Commission is
concerned that there are now five of
these proceedings. Multiple proceedings
have serious negative implications for
the allocation of this Commission’s
resources during a time of severe budget
restraint, and they may lead to several
inconsistent standards. In short, it
would be unwise to conduct numerous
duplicative hearings to develop a
standard, or to adjudicate cases using
inappropriate standards.

For the reasons discussed above, the
Commission is issuing this policy
statement—fully recognizing the

lateness of the hour—to guide the
administrative law judges in their
deliberations. The effect of this
statement is to place litigants on notice
of the tentative standard that will be
applied in their cases, so that they may
make informed decisions as to the
strategy and presentation of their
litigation.

Hereafter, litigants will be able to
obtain a more rapid resolution of the
substantive question in the courts of
appeals should they elect to do so
because the litigation can be concluded
more efficiently if the administrative
law judges are provided with a standard
to guide them.”

1IL Discussion

A. Commission Orders and Legislative
History

Prior to discussion of the fraud
standard itself, it is useful to review
what the Commission has said about
that standard in orders issued since the
February 28, 1981, order issued in the
Transco case. The orders were issued in
response to various pleadings styled as
petitions for clarification, rehearing or
reconsideration of the February 28
order. One such petition was jointly
filed by the State Commissions of New
York and North Carolina and focused on
the Commission’s language in its
February 28 order that abuse does not
refer to imprudence, but serious
improprieties. The State Commissions
argued that the term “abuse” could
include imprudence in some
circumstances. Similar arguments were
advanced by other parties in other
dockets. However, the arguments raised
in the Transco case and the other
proceedings were rejected by the
Commission in a clarifying order issued
April 30, 1081.¢

The April 30 order and the concurring
opinion of Commissioners Holden and
Hughes both dealt at some length with
the legislative history of the fraud
standard. Neither found a great deal of
enlightenment contained in such

"This order thus accepts the admonition by
Commissioners Holden and Hughes that there has
been “insufficient guidance toward shaping an
appropriate framework for an interpretation of the
meaning of the * * * (fraud standard).” Concurring
opinion, Columbia Gas Transmission Corp., et al.,
Docket No. TA81-1-21-001, et al. (issued May 12,
1981) (coneurring in order issued in the same docket
on April 80, 1981) 15 FERC { 61,104.

# Columbia Gas Transmission Corp., et al,, Docket
No. TA81-1-21-001, et a/, Order Clarifying Prior
Orders and Denying Request for Oral Argument,
issued April 30, 1981, 15 FERC { 61,104. In the order
the Commission said: “We reaffirm our finding that
mere imprudence as determined under the NGA
does not of itself constitute fraud or abuse under
section 601(c) of the NGPA."” /d. pg. 61,227,
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sources.? The Commission articulated in
that order that the terms “fraud, abuse,
or similar grounds” not only were not
defined in the statute, but that neither
the committee reports nor the floor
debates provided substantial
definitional guidance. However, as the
Commission did state in its April 30
order:

{Tihe limited legislative history relating to
Section 601(c) suggests rather strongly that
“abuse” is a more rigorous test than the .
prudence standard under the NGA. We note
that the Conference Report merely refers to
“fraud or abuse”, and the floor debates do
not further define these terms. Also, the
respective House and Senate bills did not
even contain the “fraud or abuse” language.
However, the June 15, 1978 Committee Print
representing the preliminary agreement by
the Conferees states their agreement “to
include tanguage in the joint statement of
managers that makes clear there is no
intention to override the inherent
enforcement power of FERC to police fraud,
abuse, etc.” (Italics added) It is significant
that the Conferees were concerned with the
Commission's enforcement power, rather
than its general Section 4 and Section 5
ratemaking power. This is particularly
significant since the Conferees expressed an
intent to “assure that there is no indirect or
‘back door' producer regulation by FERC".
The continuing discussion in the Committee
Print suggests that the Conferees intended to
provide this assurance through adoption of
the new two-pronged just-and-reasonable
standard of Section 801(b} and passthrough
provision in Section 601(c). Thus, it would
appear that Sections 601 (b) and (c) were
intended to function independently of the
prudence standard because (i) the application
of prudence standard involves an exercise of
general Section 4 and Section 5 ratemaking
power rather than enforcement power, and
(ii) the imposition of the prudence standard
would indirectly affect if not directly regulate
producer activities. (Footnotes omitted.) '®

One aspect of the legislative history of
the fraud standard that received ’
perhaps inadequate attention in the
April 30 order was an observation
contained in the Natural Gas Pricing
Conference Agreement (Agreement),
dated June 15, 1978."! Although not a
dispositive statement of legislative
history because it is the Conference
Committee Staff’s understanding of the
agreement of the Conferees, we do not
believe that document should be
dismissed out of hand. The Agreement is
an official Committee Print of the 95th
Congress, 2d Session, and it expressly
states (at iii) that it “represents the
agreement on natural gas pricing and

?The April 30 order accurately characterized the
legislative history as “limited.” Id,

0/,

' Committee on Interstate and Foreign
Commerce, Committee Print No. 85-55, 85th Cong.,
2d Sess. (June 15, 1978).

related issues reached by the Conferees
on H.R. 5289.”

The Agreement observes that the
purpose of the passthrough of wellhead
price increases by interstate pipelines is
to “[a]ssure that there is no indirect or
‘back door' producer regulation by
FERC.” The statute itself is silent on this
matter, and there is no other relevant
legislative history. Significantly, the
observation contained in the Agreement
does not contradict, either directly or by
analogy, any provision of the NGPA and
is consistent with all other relevant
legislative history.

Although this Agreement is not
dispositive of Congressional intent, it is
certainly indicative of Congressional
intent. This Conference Agreement,
published just five months prior to the
passage of the NGPA, provides no more
than guidance to the Commission.?? That
there is no Senate, House, or Conference
Report on the matter would hardly
excuse the Commission’s blinding itself
to what the Agreement says.

Based on an analysis of the language
and the legislative history of the NGPA,
the Commission comes to two
conclusions. First, the Commission
concludes that the task of defining what
constitutes “fraud, abuse, or similar
grounds” is left entirely to it. This
conclusion is based on the lack of
specific guidance about the meaning of
those words both in the legislative
history and the statute, and the implicit
statutory injunction that the
Commission determine the extent to
which the amount paid was excessive
due to fraud, abuse, or similar grounds.
Second, the Commission concludes that
the fraud standard may not be used as a
“backdoor” method of regulating
otherwise deregulated wellhead natural
gas prices. This conclusion obviously
suggests that the Commission must
allow gas pricing provisions under the
NGPA to operate as Congress
established them, even if that operation
is not economically optimal in light of
events occurring since the passage of
the NGPA.13

2The events occurring immediately prior to the
time when an act becomes law comprise a most
instructive source for information indicative of what
the Congress had intended to mean. 2A C. D. Sands,
Statutes and Statutory Construction section 48.04
(4th ed. 1973).

©“The Commission’s duty is to administer the
law Congress passed in light of the purposes for
which it was passed. It is not an agency’s
prerogative to alter a statutory scheme even if its
alteration is as good or better than the

. congressional one.” Mid-Louisiana Gas Co. v. FERC,

Nos. 80-3804 & 80-4010, slip. op. at 13823 (5th Cir.
1981).

B. The Market Ordering Problem and Its
Relation to the Fraud Standard

As previously noted, several state
commissions have intervened in
Commission proceedings and expressed
their concern over current levels of price
for deregulated gas supplies largely in
terms of the presently disordered
markets for natural gas. For example, in
a Notice of Intervention filed in one
proceeding, '* the Wisconsin Public
Service Commission made the following
statement:

The PSCW fears that the Section 107
contracts included in Michigan Wisconsin's
March 31, 1981, filing are only the tip of the
iceberg. Only the cost of gas connected as of
the May 1, 1981, effective date of the
proposed PGA rate increase is revealed in
the filing. There is no disclosure of the
additional high cost gas Michigan Wisconsin
has already contracted for but not connected,
nor the probable effect of the cost of that gas
on Michigan Wisconsin rates.

The prices which Michigan Wisconsin is
paying in the field for Section 107 gas are
surpassing the prices of alternative fuels—not
only coal and No. 6 fuel oil, but also No. 2
fuel oil. Even-when the cost of this gas is
rolled-in with the cost of regulated gas, the
addition of transportation costs threatens to
make Michigan Wisconsin's gas so expensive
at the burner-tip that there will be a loss of
industrial load. This will further impact
adversely the high-priority customers who
continue to take gas in the areas served by
Michigan Wisconsin. Those areas have
already been deeply affected by the current
recession. Massive increases in the price of
natural gas can only worsen the situation.

Similarly, the New York and North
Carolina Commissions stated in their
joint notice of intervention in the
Transco case:'®

5. Thus the adjusted base cost of gas on the
Transco system has risen in the last two-and-
one half years from 82.5 cents per dt as of
September 1, 1978, to $2.697 per dt as of

‘March 1, 1981, an increase of $1.872 or 227%.

This contrasts with an increase in gas costs
during the same period for Tennessee of $1.09
or 119% and for Texas Eastern of 89 cents or
103%. Even more important, the latest
increase brings the 100% load factor price for
contract demand service and the charge
under the General Service rate from Transco
to $3.7614 for Zone 1, $3.7764 for Zone 2 and
$3.8294 for Zone 3. These prices are at a level
which, when distribution costs are added into
the picture (footnote omitted), bring the
burner, tip price of Transce gas to levels
which are rapidly approaching a price at
which customers with alternate fuel capacity
will switch to oil (footnote omitted). Thus as
of September 10, 1981, the price for No. 2 oil

¥ Michigan Wisconsin Pipe Line Company,
Docket No. TA81-2-48-000, Notice of Intervention,
Protest and Petition for Suspension and Hearing of
the Public Service Commission of Wisconsin (filed
April 22, 1981). !

' Notice of Intervention, supra note 4.
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in New York City was 99.82 cents per gallon,
equivalent to $7.13 per dt, and for low sulfur
No. 6 residual oil, 78.8 cents per gallon,
equivalent to $5.36 per dt {footnote omitted).
Similarly, the current prices for No. 6 high
sulfur oil in North Carolina, where it is the
principal alternate fuel, is approximately
80.55 cents per barrel at the Port of
Wilmington, equating to a burner tip price of
about $5.41 per dt. Moreover, even if the
instant filing would not result in any’
substantial loss of sales to alternate fuels, it
is apparent that the continued ability of
Transco's customers to maintain sales to
industrial and other end users with alternate
fuel capacity will be seriously jeopardized if
Transco’s purchased gas costs, which have
escalated at a steadily increasing level over

" the last six PGA filings from 21.5 cents for the
period between September 1, 1978 and March
1, 1979 to over 59 cents in the most recent six-
month period, continues to follow this
pattern.,

6. The problems raised by Transco’s filing
are by no means limited to the possibility of
loss of sales where the end users have the
ability to utilize alternate fuels. For the
Transco filing indicates the possibility that
unnecessarily high costs for gas are being
imposed upon Transco’s customers as a
result of its gas purchasing practices over
which this commission retains supervisory
control. A substantial portion of the increases
which have led to the more than tripling of
Transco's purchased gas costs in the last
two-and-one-half years is of course due to the
statutory increases in the NGPA ceiling rates.
But an increasing factor in the ever
accelerating increases in Transco’s PGA
filings has been the impact of increased
purchases of very high cost Section 107 gas.

The observations of these state
commissions capture much of the flavor
of what has come to be known as the
market-ordering problem. The
implication of the interventions in the
various PGA cases is that Congress

intended the fraud standard as a device

to cure market disorder otherwise
created by the NGPA. For the reasons
discussed in this order the Commission
disagrees with that contention.

The market-ordering problem has
been engendered by major structural
defects in the NGPA. The primary flaw
in the NGPA is that, rather than
eliminating the dual market which
existed under the NGA, the NGPA
merely substituted another in its place,
thereby creating a host of novel market-
ordering problems. The problems
created by the NGPA's regime of partial
regulation are evident in the supply
problems of some interstate and
intrastate pipelines, as well as in the
higher than commodity-value prices
being paid for deregulated gas to which
the state commissions invite the
Commission’s attention. These problems
promise to be aggravated dramatically
when the amount of deregulated gas
increases from less than 5 percent of

total supplies this year to about 60
percent in 1985.18

The dual market created by the NGPA
finds its source in the Act's regulation of
some prices, but not others. Other
structural aspects of the NGPA interplay
with this one to create higher than
commodity-value prices and burgeoning
regional shortages.!? First, the amount of
gas that will be regulated until
exhausted is significant.’® Second, the
NGPA provides for a range of widely
varying prices. Third, the NGPA ties the
escalations of gas prices to a seriously
understated assumption about the price
of o0il.*® Finally, the NGPA at least
permits, if not prescribes, so-called
rolled-in pricing with only insignificant
limits.? Taken together, these factors
yield widely varying average gas costs
among pipelines, both interstate and
intrastate. This fact is crucial to an
understanding of the market-ordering
problem.

A number of terms have come to be
associated with various aspects of
market disorder, two of which should be
identified and defined. The sharp
increase’in gas prices expected in 1985
under the NGPA as a result of the
difference between anticipated and
actual oil prices is called the “spike.”
The quantum of gas that will continue to
be price-regulated under the NGPA is
called the “cushion.” Today’s high
prices for deregulated deep gas
predictably result from the existence of
the cushion, as will be pointed out.

There is considerable irony in the
consequences of the NGPA. The NGPA
was enacted in large part in response to
problems caused by partial regulation.
Under the NGA, federal price controls
applied to the sale of natural gas in
interstate commerce. They did not
extend to the sale of natural gas sold
and consumed within the state in which
it was produced. The result of this
distinction during the 19870’s was the
coexistence of severe curtailments in the
interstate market with ample supplies in
the intrastate markets.

e ——

% DOE Study, supra note 3.

1 Qversight Hearings on Title I of the Natural Gas
Policy Act of 1978 Before the Senate Committee on
Energy and Natural Resources, 87th Cong., 1st Sess.
(November 6, 1981) (statement of Robert L. Mitchell
at 4; statement of Donald R. Willis at 2, 3, 6).

8 DOE Study, supra note 3, at 7.

¥ Oil products were considered to be the
alternative fuels to natural gas, so escalations were
pegged to the price of crude oil. When Congress
passed the NGPA, that price was expected to be
about $19 per barrel in 1885. See H.R. Rep. No. 95~
543, 95th Cong,, 18t Sess., Vol. Il at 417. However,
the price is much higher than that figure now.

20 See Order No. 167, Incremental Pricing:
Adoption of Single-Tier Alternative Fuel Price
Ceiling, Docket No. RM81-27 (issued July 24, 1881)
(Concurring Statement of Chairman C. M. Butler II1).

Partial regulation under the NGA was
geographical in nature in the sense that
sales to the interstate market were
regulated, while sales within the
intrastate market were not. Within each
market, however, regulation was either

-complete or nonexistent. There was no

market within which regulation
coexisted with deregulation. The NGPA
largely elminated the distinction
between interstate and intrastate
markets for natural gas. Through it,
however, Congress adopted a new form
of partial regulation which combined
regulated and deregulated supplies. This
new system threatens to create
problems at least as serious as those
resulting from the distinction between
interstate and intrastate markets under
the NGA.

Under the NGPA, on January 1, 1985,
deregulation of more than half the
supply of natural gas will coexist in the
same market with continued price
controls on the remaining supply.
Currently, no more than 4 percent of the
aggregate gas supply is sold at
decontrolled prices. While the cushion
in 1985 will be large, it is even larger
now.

The gas cushion is unevenly
distributed among pipelines now and, in
the absence of legislative or
administrative remedy, it will continue
to be unevenly distributed in the future.
This uneven distribution is the result of
two factors. First, natural gas is
purchased in the field markets at
different prices. Under the NGPA, prices
range from 25 cents to more than $5 per
MMBtu for regulated gas, and up to
nearly $10 per MMBTU for some
deregulated gas. Concurrently, the
amount of gas controlled by a given
pipeline in each of these pricing
categories is idiosyncratic in the sense
that it depends upon the pipleline’s own
historical and present management and
buying practices. Since each pipeline
will control different quantities of gas
under the various pricing categories, the
weighted average cost of each pipeline's
supplies is unique or will coincide with
the weighted average cost of another
pipeline's supplies only as a matter of
fortuity.?! Correlatively, each pipeline’s
share of “cheap” regulated gas is
different from the others or will be the
same only as a matter of coincidence. A
useful way to view this phenomenon is
that the relative “richness” or
“poorness” of each pipeline, whether
interstate or intrastate, will be reflected

21 Thig effect would not obtain if all wellhead

natural gas prices were regulated at the same level
of price or were deregulated. This is the center point
of the present debate over total deregulation of
natural gas prices.
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inversely in the lowness or highness of
its weighted average gas cost. That
lowness or highness is in turn directly
dependent on the share of the regulated
gas cushion controlled under contract by
each individual pipeline.? The
consequences of this development under
the NGPA will be examined in detail
below.

As 1985 approaches, greater and
greater quantities of decontrolled gas
will be rolled in with gas that is still
subject to price regulation. The prices
that currently confront, and in the future
will confront, natural gas users are
average prices. Lying behind those
average prices is a broad range of field
prices, but the consumer is not faced
with the higher of those field prices
because of the rolling-in process.? Thus,
in the absence of a true marginal cost
pricing regime, there is no market
discouragement of a pipeline’s paying
higher than commodity-value prices for
incremental supplies of gas.

There is apparently relentless
competition among pipelines for natural
gas supplies. This inter-pipeline
competition is also apparently a major
factor in the payment of very high prices
paid for the small supply of deregulated
gas today. Logically, natural gas
pipelines prefer to buy gas as cheaply as
possible in order to preserve existing
markets. However, competition among
them makes cheap prices improbable.
Because many can average high prices
with low prices under the regime of the
NGPA, pipelines can be expected to bid
unregulated wellhead prices up, even
above long-term market clearing levels,
to a point where each pipeline’s
management decides, in the exercise of
its business judgement, that it must
desist from further bidding.

The theoretical bid ceiling for any
pipeline is established by the ability of it
and its distribution company customers
to market natural gas to buyers of.
significant volumes at the margin. By
and large, it is assumed—as the state

2 See, e.g., DOE Energy Information
Administration, An Analysis of the Natural Gas
Policy Act and Several Alternatives. Part 1. The
Current State of the Natual Gas Market (December
1981) at 65-688 (Pre-publication Draft) (hereinafter -
cited as EIA Study).

23 A somewhat similar effect existed under the
NGA in the interstate markets because of the
Federal Power Commission’s distinction between
new and flowing gas, and the vintaging distinctions
between classes of new gas. The NGPA preserved
those distinctions in sections 104 and 106(a), and it
added new ones, by establishing new and higher
price ceilings for some categories of natural gas and
by freeing other categories from price regulation, As
a consequence, the difference between the average
price paid by consumers and the marginal price for
- the most costly categories of natural gas is much
wider now than it was prior to enactment of the
NGPA.

commissions implicitly recognize in the
filings quoted above—that the marginal
customers are large industrial concerns
who use gas as boiler fuel. That
marginal use has been estimated to
comprise as much as one-third of the
aggregate natural gas market.? It is also
believed that a large percentage of such
customers have existing fuel-switching
capability and that the alternative fuel is
low sulfur No. 6 fuel oil.?® Obviously,
this state of affairs may not obtain as to
an individual pipeline, but there is
strong evidence that the proposition
holds on average.?® This suggests that
the limit to which pipelines can bid their
average, or rolled-in, gas cost is on
average somewhat below the Btu-
equivalent price of low sulfur No. 6 fuel
oil, less transportation costs. As earlier
stated, that price is estimated to be
approximately $4.56.2” This implies that
pipelines will continue to pay prices
which may be (and as we have seen, in
fact, are) higher than commodity-value
unti] their weighted average gas costs
approach market clearing levels.

Three important consequences follow
from this analysis. The first is that
consumers will receive no direct benefit
from the continuation of partial price
controls after 1984. In the NGPA,
Congress provided for continued price
controls after 1984 in order to protect
consumers from higher prices. But the
direct economic benefit of the low-
priced regulated gas will not go to
consumers; it will go to the producers of
deregulated gas through the competitive
bidding process.

The second consequence is that the
increase in the average price of natural
gas in 1985 is likely to be both large and
sudder because of the size and
sharpness of the price spike. The NGPA
was intended to achieve a smooth
transition to decontrol by retaining
controls on some gas after 1985 and by
applying an annual escalator to the
statutory price ceilings before that date.
However, given market events since
passage of the NGPA, continued price
controls on some categories of natural
gas will do little if anything to smooth
the transition. The price escalator
provisions applicable to those categories
will be largely ineffective because the
rates of escalation were based on the
world oil market in 1977 and 1978.
Within months after enactment of the
NGPA, however, world oil prices more
than doubled. Since 1979, oil prices have
remained generally stable or even
declined somewhat. However, even

24 FIA Study, supra note 22, at 85-95,
2 Jd. at 95 (Table 31).

B, )

' See pp. 2-3 supra.

without further increases, existing oil
prices imply a price for either
completely or partially deregulated
natural gas that is far above the NGPA's
statutory price ceilings. Because of the
price spike that will be created by the
NGPA, the transition to substantially
increased partial decontrol in 1985 is
likely to be far from smooth.

The third consequence of our analysis
is that partial deregulation in 1985 will
have severe regional impacts. Such
impacts were recognized by the state
commissions in their filings. Each
pipeline in 1985 will buy part of its gas
at a price determined by the NGPA and
part at a much higher deregulated price
determined by the competitive bidding
process. The average cost of gas for
each pipeline and its customers thus will
depend on three factors: the amount of
régulated gas that it controls, the
average price of that gas, and the price
of the deregulated gas that it must
purchase for the rest of its needs.

Because the price of deregulated gas
is determined by a competitive bidding
process, in theory it should be generally
about the same for all pipelines. This is
not the case, however, because pipelines
differ greatly with respect to the amount
of regulated gas that they control and
also differ significantly with respect to
the price of that regulated gas. The
average burner-tip price of natural gas
in 1985, therefore, is only part of the
story of partial deregulation. That
national average probably will be
somewhere in the range of the prices
that would prevail under complete
deregulation. The average cost of
natural gas to individual pipelines under
partial deregulation, however, will range
from substantially below the
deregulated price to substantially above
that price depending fortuitously on
each pipeline’s endowment of the
regulated gas cushion.

These cost differences will in turn
result in shifts of supply, as pipelines
with large supplies of inexpensive
regulated gas are able to bid supplies
away from less fortunate pipelines. The
latter pipelines may well include most
intrastate pipelines and some interstate
pipelines as well.?® In general terms,
interstate pipelines that were in deep

28]t is not possible on the basis of studies now
available to project the consequences of partial
decontrol for individual interstate and intrastate
pipelines. However, interstate pipelines vary widely
in the relative amount of old gas that they control
and in their current weighted average cost of gas.
EIA Study, supra note 22, at 66. The range of
differences in endowments of old gas and current
average prices is go large as to suggest strongly that
the position of some interstate pipelines under
partial decontrol would be similar to that of the
intrastate pipelines.
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curtailment in the 1970’s or are now
facing average natural gas costs
approaching parity with residual fuel oil
are, at the least, candidates for being
carried above the price that they would
have to pay under complete
deregulation.

The Commission, of course, cannot be
certain of the precise consequences of
partial deregulation under the NGPA.
But the market-ordering problem is not
simply a matter of abstract theory.
Indeed, in microcosm it exists now and
there is every reason to believe that, as
partial decontrol continues, market-
disordering will increase. The most
concrete evidence supporting this
expectation can be found by looking at
what is currently happening to prices for
the unregulated gas produced from
below 15,000 feet. Based upon PGA
filings with the Commissiori (some of
which the state commissions complain
of), it appears that about 450 Bcf of this
gas is being delivered annually to the
interstate natural gas pipeline system.
This comprises 3 percent of annual
consumption. The major areas supplying
this deregulated gas are South Louisiana
(170 Bef onshore and 100 Bef offshore),
Mississippi (685 Bcf), the Anadarko areas
of Oklahoma (40 Bcf), and Wyoming (30
Bcf).22

Prices for deep gas range from less
than $2.00 to $9.7705 per Mcf.3° The
average price is estimated to be about
$7.00 per Mcf with a distinct upward
trend in the prices—as much as $3.00 per
year in Louisiana and Mississippi and
somewhat less in Texas and the Rocky
Mountains.?! Generally each successive
PGA filing shows more deep gas as well
as higher prices. These volumes and
prices may very well be the “tip of the
iceberg,” as intervenors in subject
proceedings claim in their pleadings.

Even the average price for deregulated
gas is far in excess of the long-term
market clearing price. Certain interstate
pipelines are induced to bid these prices
apparently either because of their large
cushion of low-cost, regulated gas or
their desperation to acquire new gas
supplies. A few intrastate pipelines have
so far been able to match these bids;
most, it appears, cannot. Yet this deep
gas may be the only significant new
source of supply in some parts of the
country. As a result, the reserves to
production ratio of intrastate pipelines
appears to be declining.32

29 Foster Associates, Inc., Foster Bulleting on
Deregulated Gas {1981).

39 See note 2 supra.

31 Foster Associates, Inc., Foster Bulletins on .
Deregulated Gas (1981).

32 EJA Study, supra note 22, at 37-41 {see
especially Table 8).

These pipelines feel that the intrastate
shortages resulting from their bidding .
disadvantage may appear in a few state
markets as early as this winter.33 The
potential problem in Louisiana may be
particularly acute. Figures from the
intrastate pipelines suggest that as much
as 20 percent of the entire Louisiana gas
market may be supplied by interstate
pipelines on an interruptible basis
through offsystem sales,3* If the winter
is a cold one, it is feared that a large
part of this source of supply will be
diverted to non-producing states, Unless
economic conditions operate to reduce
the demand for gas in Louisiana, the
intrastate pipelines project that the
State will face serious curtailments.

Shortages of this kind may confront
other markets before 1985 as supplies of
other high cost gas (from, for example,
tight sands or deep water) come to
constitute a larger share of the market
supply and are bid to higher prices by
those interstate pipelines with ample
supplies of cushion gas. Deregulation of
more than half of the natural gas supply
in 1985 will not change the nature of the
problem, but it is likely to drastically
increase its seriousness. The '
Commission must be concerned with
pressures that could develop as an
inducement for producing states to
capture and preserve gas supplies
within their borders for the benefit of
their citizens, obviously to the detriment
of the interstate gas market.38

These are the circumstances which
have led intervenors to suggest to the
Commission that it should define the
fraud standard to include imprudence.
But, under these circumstances, do the
pipeline bidding practices complained of
reflect imprudence or a rational
business response to a dysfunctional
statute? Based on the fact that most if
not all pipelines are behaving in like.
fashion—a fact reflected in PGA filings
at this Commission—the Commission
must at least preliminarily conclude the
latter. It would strain credulity to
conclude that virtually the entire
industry is acting imprudently.
Whatever the case, it is unnecessary for

33 Qversight Hearings, supra note 17, at statement
of Jack Elam.

34 1d,, at statement of Donald R. Willis, 8.

35 See Tenneco, Inc. v. Sutton, Nos. 80-17-B & 80~
29-B (M.D. La. 1981) (held unconstitutional
Louisiana statute that required natural gas to be
offered for sale to intrastate users before sale in
interstate commerce); ¢f. Hughes v. Alexandria
Scrap Corp., 426 U.S. 794 (1976) {upheld
constitutionality of Maryland statute offering
bounty for processing wrecked cars, but with more
stringent requirements for processors outside the
state than within); Reeves, Inc. v. Stake, 447 U.S,
429 (1980) (upheld constitutionality of North Dakota
statute that confined sales from a state-owned
cement plant to its own residents).

the Commission to decide the question
in the context of the fraud standard.

To include imprudence in the fraud
standard would be, in effect, an attempt
to regulate otherwise deregulated gas
prices. As previously stated, the fraud
standard may not be used for this type
of back door regulation. Congress
recognized the possibility of market
disordering and attempted to address it
in Title Il of the NGPA. ¢ That it did so
unsuccessfully does not grant this
Commission a charter to ignore what
Congress did in other portions of the -
statute. In short, we find no evidence in
the statute or its legislative history to
indicate that the fraud standard is to be
employed as a market-ordering device.
In fact, as already noted, the indications
are exactly to the contrary.

C. The Fraud Standard

Section 601 of the NGPA was
intended to provide coordination with
the NGA. Sections 4 and 5 of the NGA
apply, among other things, to sales of
natural gas at the wellhead for resale in
interstate commerce % and requires,
among other things, that the rates
charged for such sales be “just and
reasonable.” Section 601(b}(1){A} of the
NGPA provides that for purposes of
sections 4 and 5 of the NGPA, “any
amount paid in any first sale of natural
gas shall be deemed just and reasonable
if * * * such amount does not exceed
the applicable maximum lawful price
* * * or there is no applicable maximum
lawful price solely by reason of the
elimination of price controls * * *”
Section 601(c}(2) then provides for the
guaranteed passthrough to ultimate
purchasers of the prices deemed just
and reasonable, as follows: “For
purposes of sections 4 and 5 of the
Natural Gas Act, the Commission may
not deny any interstate pipeline
recovery of any amount paid with
respect to any purchase of natural gas if
* * * such amount is deemed just and
reasonable * * * except to the extent
the Commission determines that the
amount paid was excessive due to
fraud, abuse, or similar grounds.”

Certain aspects of the coordination
between the NGA and the section 601
language are crystal clear. First, the rate -
for the sale of gas from producer to
pipeline is just and reasonable for
purposes of the NGA if there is no
applicable maximum lawful price solely
because of the removal of price controls.

. %See Order No. 167, Incremental Pricing:
Adoption of Single-Tier Alernative Fuel Price
Ceiling, Docket No. RM81-27 (issued July 24, 1981)
(Concurring Statement of Chairman C. M. Butler III).

3 Phillips Petroleum Co. v. Wisconsin, 347 U.S.
672 (1954).
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This provision clearly applies to the
section 107(c)(1) gas, i.e., gas produced
from below 15,000 feet. Yet it is prices
paid for such gas that inspire
intervenors' complaints. Second,
although under the operation of the
NGA without the intervention of section
601, costs imprudently incurred must be
disallowed because they are
definitionally unjust or unreasonable,®
the test of prudence is eliminated under
. the language of section 601(b)(1}{A).
That provision of the NGPA stipulates
that producer-pipeline welthead
transactions are deemed to be just and
reasonable when: (1) The price does not
exceed the applicable maximum lawful
amount authorized by Title I, or (2) there
is no applicable maximum lawful
amount because price regulation has
been eliminated by Title I. The statute
thus contains in section 601(c}(2) an
exclusive set of exceptions to pipeline
passthrough of amounts paid for gas.®®
The Commission believes that this
provision contains no exception which
would enable the Commission to
disallow passthrough of the price
because for some reason relatjng to
imprudence it is of the opinion that the
pipeline has paid too much. Nor is tHere
any legislative history to suggest that we
should by rule, adjudication or
otherwise engraft such an exception
onto section 601(c}{2). In fact, both the
structure and legislative history of the
NGPA forcefully compel a decision to
the contrary. It follows that a statute
intending to deregulate certain prices
does not impose or monitor the level to
_which those deregulated prices are to
rise. That function is left to the
marketplace which Congress deemed
sufficiently competitive to justify
deregulation in the first place.

Our analysis of section 601(c)(2) is
consistent with the only permissible
interpretation of section 601(b){1)(A).
These sections involve two transactions.
One concerns the “amount paid” with
respect to a purchase of natural gas in
the transfer of funds from pipeline to
producer in return for gas. The second
involves the “recovery” from a '

3¢ See, Opinion No. 25, Senator Howard
Metzenbaum v. Columbia Gas Transmission Corp.,
Opinion and Order Reducing Incurred Purchased
Gas Costs, Docket No. RP77--35 (issued September 5,
1978),

39The maxims expressio unius est exclusio
alterius and to a lesser degree, expressium facit
cesare tacitum, are applicable here. Under the
former, when what is expressed in a statute is
creative, and not in a proceeding according to the
common law, it is exclusive, and the power exists
only where it is plainly granted; under the latter,
that which is expressed puts an end to that which is
implied. 2A C.D. Sands, Statutes and Statutory
Construction § 47.23 (4th ed. 1973). “What is not
spoken is not willed, and vice versa, only that is
willed that is spoken.” /d. § 47.24 n.2.

jurisdictional customer of the amount
paid by pipeline to producer. Recovery
of these amounts in virtually all cases is
accomplished through PGA clauses
included in pipeline company tariffs
pursuant to § 154.38 of the Commission's
regulations. Under the NGPA, the
Commission must allow recovery of the
amount paid by pipeline to producer if
the amount paid meets the tests of
section 601(b}(1){(A) unless the amount
paid is excessive under the application
of the fraud standard.

The Commission believes that
Congress did not intend that the fraud
standard should be interpreted to
include “imprudent” purchasing
practices. In deciding what types of
actions are encompassed by the fraud
standard, it is necessary to analyze the
terms “fraud,” “abuse,” and “similar
grounds.”

D. Meaning of “Fraud, Abuse, or Similar
Grounds”

The absence of clear legislative
guidance as to the meaning of the fraud
standard is unfortunate because of the
imprecision of the statutory language.
Thus, the task of defining “fraud” is not
an easy one, as illustrated by the
following judicial statement: “The law
does not define fraud; it needs no
definition; it is as old as falsehood and
as versable as human ingenuity."”
Blachly v. United States, 380 F.2d 665,
671 (5th Cir. 1967) (quoting Justice
Holmes). Professor Prosser stated the
problem somewhat differently when he
referred to the “indiscriminate use of the
word ‘fraud’, a term so vague that it
requires definition in nearly every
case.” * Because the use of the word
“fraud” is imprecise, it is necessary to
review the various legal and equitable
actions for fraud in order to fashion an
appropriate definition of the term for the
purposes of section 601(c).

In its general sense, fraud consists of
a misrepresentation (by act, omission,
or concealment) that is calculated to
deceive.*! Thus, this analysis begins
with a discussion of the law of
misrepresentation and the common law
action of deceit. With respect to the law
of misrepresentation, Prosser states:

So far as misrepresentation has been
treated as giving rise in and of itself to a
distinct cause of action in tort, it has been
identified with the common law action of
deceit. The reasons for the separate
development of this action, and for its
peculiar limitations, are in part historical, and
in part connected with the fact that in the
great majority of the cases which have come

W, Prosser, Handbook of the Law of Torts (4th
ed. 1971) at 684; United States v. Neustadt, 368 U.S.
696, 711 n. 28 (960) (quoting Prosser}.

“Gee 37 Am. Jur. 2d, Praud and Deceit section 1.

before the courts the misrepresentations have
been made in the course of a bargaining
transaction between the parties.
Consequently the action has been colored to
a considerable extent by the ethics of
bargaining between distrustful adversaries.
Its separate recognition has been confined in
practice very largely to the invasion of
interests of a financial or commercial
character, in the course of business dealings.
There is no essential reason to prevent a
deceit action from being maintained, for
intentional misstatements at least, where
other types of interests are invaded * * *.
The typical case of deceit is one in which the
plaintiff has parted with money, or property
of value, in reliance upon the defendant’s
representations.

The law of misrepresentation is thus
considerably broader than the action for
deceit. Liability in damages for
misrepresentation, in one form or another,
falls into three familiar divisions * * * it may
be based upon intent to deceive, upon
negligence, or upon a policy which requires
the defendant to be strictly responsible for
his statements without either. For the most
part the courts have limited deceit to those
cases wheré there is an intent to mislead, and
have left negligence and strict liability to be
dealt with in some other type of actions.
There has been a good deal of overlapping of
theories * * * which has been increased by
the indiscriminate use of the word “fraud,” a
term so vague that it requires definition in
nearly every case. (Footnotes omitted.) 2

The Restatement of Torts sets out the
elements of the action of deceit
(fraudulent misrepresentation) in the
following definition:

One who fraudulently makes a
misrepresentation of fact, opinion, intention
or law for the purpose of inducing another to
act or to refrain from action in reliance upon
it, is subject to liability to the other in deceit
for pecuniary loss caused to him by his
justifiable reliance upon the
misrepresentation,

The term “misrepresentation” is
defined as follows:

“Misrepresentation” is used in this
Restatement to denote not only words spoken
or written but also any other conduct that
amounts to an assertion not in accordance
with the truth. Thus, words or conduct
asserting the existence of a fact consitute a
misrepresentation if the fact does not exist.*

The word “fraudulent” in the
definition of the action for deceit is used
to specify a requirement of scienter.*®
The Restatement provides:

A misrepresentation is fraudulent if
the maker—

(a) Knows or believes that the matter is not
as he represents it to be,

‘Prosser, supra note 40, at 684,

 Restatement (Second) of Torts section 525
(1977).

# 1d. Comment b,

4 Id, section 526, Comment a.
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{b) Does not have the confidencein the
accuracy of his representation that he states
or implies, or

(c) Knows that he does not have the basis
for his representation that he states or
implies. 4

The general rule for intent in an action
for deceit is as follows:

One who makes a fraudulent
misrepresentation is subject to liability to the
persons or class of persons whom he intends
or has reason to expect to act or to refrain
from action in reliance upon the
misrepresentation, for pecuniary loss suffered
by them through their justifiable reliance in
the type of transaction in which he intends or
has reason to expect their conduct to be
influenced. ¥’

A rule of specific importance in this
connection is the following:

If a statute requires information to be
furnished, filed, recorded or published for the
protection of a particular class of persons,
one who makes a fraudulent
misrepresentation in so doing is subject to .
liability to the persons for pecuniary loss
suffered through their justifiable reliance
upon the misrepresentation in a transaction
of the kind in which the statute is intended to
protect them.*®

The elements of intent and scienter
exclude certain classes of
misrepresentation from being
prosecuted in an action for deceit. For
example, an innocent misrepresentation
is definitionally made without scienter,
but may permit recovery of pecuniary
losses on a theory of strict liability,*?
Furthermore, a negligent
misrepresentation is not enough for an
action in deceit due to the absence of
the element of intent, but recovery may
be allowed those to whom a duty of care
was owed.* Both of these actions are
discussed separately below. Both of
these conclusions comport with
Prosser’s analysis,5! which is
unsurprising since he was one of the
reporters of the Second Restatement of
Torts. 52

6 Id. section 526,

41 ]d. section 531.

¢ Id. section 538. Section 552(3) deals with stmilar
circumstances in the case of negligent
misrepresentations. The theory is that one required
to comply with the terms of a statute for the benefit
of a class of persons always has reason to expect
that the information will reach that class and
influence their conduct. /d. section 536, Comment c.
“[TJhe controlling factor is the purpose of the
legislature, and not that of the person who furnishes
the information.” /d. Comment d. Thus: “Whether
the statute is intended for the protection of a
particular class of persons such as investors * * *
or in all transactions in which the information
furnished may be material, is a question of statutory
construction.” /d.

8 Jd. section 5562C.

5¢ Id. section 552.

51 Prasser, supra note 40, section 107.

%2 Incidentally, the distinction between scienter
and intent is mentioned in the Restatement, supra
note 48, section 526, Comment a.

Fraudulent concealment and
nondisclosure are closely related to
misrepresentation. The Restatement
contains separate rules for each. As to
fraudulent concealment:

One party to a transaction who by
concealment or other action intentionally
prevents the other from acquiring material
information is subject to the same liability to
the other, for pecuniary loss as though he had
stated the nonexistence of the matter that the
other was thus prevented from discovering.

As to nondisclosure:

(1) One who fails to disclose to another a
fact that he knows may justifiably induce the

-other to act or refrain from acting in a

business transaction is subject to the same
liability to the other as though he had
represented the nonexistence of the matter
that he has failed to disclose, if, but only if,
he is under a duty to the other to exercise
reasonable care to disclose the matter in
question.

(2) One party to a business transaction is
under a duty to exercise reasonable care to
disclose to the other before the transaction is
consummated,

(a) Matters known to him that the other is
entitled to know because of a fiduciary or
other similar relation of trust and confidence
between them; and

(b) Matters known to him that he knows to
be necessary to prevent his partial or
ambiguous statement of the facts from being
misleading; and

(c) Subsequently acquired information that
he knows will make untrue or misleading a
previous representation that when made was
true or believed to be so; and

(d) The falsity of a representation not made
with the expectation that it would be acted
upon, if he subsequently learns that the other
is about to act in reliance upon itin a
transaction with him; and

(e) Facts basic to the transaction, if he
knows that the other is about to enter into it
under a mistake as to them, and that the
other, because of the relationship between
them, the customs of the trade or other
objective circumstances, would reasonably
expect a disclosure of those facts.®

Likewise, the Restatement provides a
separate rule for negligent
misrepresentations:

(1) One who, in the course of his business,
profession or employment, or in any other
transaction in which he has a pecuniary
interest, supplies false information for the
guidance of others in their business
transactions, is subject to liability for
pecuniary loss caused to them by their
justifiable reliance upon the information, if he
fails to exercise reasonable care or
competence in obtaining or communicating
the information.

%3 1d. section 650.

5 Id. section 851. Note that nondisclosure is
treated differently in the case of commercial
transactions than it would be in matters involving
security of the person, land, or chattels of the
recipient of the representation or a third person. Id,
Comment a.

(2) Except as stated in Subsection (3), the
liability stated in Subsection (1) is limited to
loss suffered

(a) By the person or one of a limited group
of persons for whose benefit and guidance he
intends to supply the information or knows
that the recipient intends to supply it; and

(b) Through reliance upon itina
transaction that he intends the information to
influence or knows that the recipient so
intends or in a substantially similar
transaction.

(3) The liability of one who is under a
public duty to give the information extends to
loss suffered by any of the class of persons
for whose benefit the duty is created, in any
of the transactions in which it is intended to
protect them.5®

Finally, as to innocent
misrepresentations,

(1) One who, in a sale, rental or exchange
transaction with another, makes a
misrepresentation of a material fact for the
purpose of inducing the other to act or to
refrain from acting in reliance upon it, is
subject to liability to the other for pecuniary
loss caused to him by his justifiable reliance
upon the misrepresentation, even though it is
not made fraudulently or negligently.

{2) Damages recoverable under the rule
stated in this section are limited to the
difference between the value of what the
other has parted with and the value of what
he has received in the transaction.%®

We believe the survey of the law of
misrepresentation in tort provides a
useful analogy % from which the
Commission may fashion a policy with
respect to the fraud standard which
meets the policy objectives of the
NGPA. We begin with Prosser's
observation that the use of the word
“fraud” has been indiscriminate.*® The
problem began in the equity courts,
which were not bound by the rules
adopted at law.®? In those courts,
remedies were available for innocent
misrepresentations and mistakes, and it
was unnecessary to prove intent (and,
presumptively, scienter as well) to
obtain equitable relief.® The whole
matter was obscured there by the use of
the term “fraud” in several senses.! The
question for the Commission to decide is
whether the term “fraud” as used in
section 601(c) of the NGPA was
intended to, or should, correspond to the
use of that word in the “several different

5 Id. section 552.

% Id. section 552C.

57“[Tthe terms have meaning in the law, from
which fruitful analogies may be derived * * *."
Concurrence of Commissioners Holden and Hughes
in Columbia Gas Transmission Corp., et al., Docket
No. TA81-1-21~001, o¢ al, mimeo at 12 fissued May
12, 1981) (concurring in order issued in same docket
on April 30, 1881),

%8 See p. 34 supra.

*®Prosser, supra note 40, at 687.

% Jd

% Id. at 688.
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senses” suggested by Prosser, so that
the terms “abuse” and “or similar
grounds” would then be given meaning
that ranges beyond the law of
misrepresentation. Or, alternatively,
should the term “fraud" refer to
fraudulent misrepresentation as
required by the Restatement in a deceit
action, and the terms “abuse” and “or
similar grounds” be similarly restricted
to the law of misrepresentation? The
Commission believes the latter course is
intended by the NGPA, is consistent
with the structure and objectives of the
NGPA, and thus should be adopted by
the Commission. '

As the roots of the term “fraud” have
been confused in legal history, those of
the term “abuse” have been obscure. As
with fraud, Congress provided little
guidance for developing a definition of
the word “abuse” as it is used in section
601(c). Although recent discussions of
“abuse,” are scarce, the term has
received some attention in old state
decisions. Thus, the Texas Supreme
Court defined *abuses,” as the term was
used in a statute permitting the State of
Texas to regulate railroads, to mean
“any improper use of a right or privilege;
as abuse of a franchise.” 2 A more
recent case defined abuse as “disregard
of a duty.” © Similarly, the term has
been defined as “disregard of a duty
imposed by law.” 8

The latter two definitions do not
require that the disregard of duty be
willful or intentional, but just that it
occur. On the other hand, two early New
York cases define abuse as a willful or
intentional act that indicates an
indifference to the demands of public
duty. % The Commission believes the
imposition of a “willful or intentional”
requirement for a finding of abuse may
be unduly restrictive and inconsistént
with the purpose of the NGPA. If fraud
is to be restricted to fraudulent
misrepresentations as in an action for
deceit, the element of intent is
encompassed. For that purpose scienter
and intent are correlative, albeit
distinct, elements. Used in that way,
fraud does not include negligent
misrepresentations. If the element of
intent is eliminated from its definition,

62Ry. Comm’n of Texas v. Houston & T.C.R. Co.,
38 S.W. 750, 754 (Tex. 1897).

63 State v. St. Louis 8.W. Ry. Co. of Texas, 185
S.W. 491, 496 (Tex. Civ. App.—Austin 1913, writ
dism. w.0.j.).

81 C.J.S. Abuse section 14 {1936).

8 See People v. Atlantic Ave. RR. Co., 26 N.E.
622, 624 (N.Y. 1801); Fredonia v. Fredonia Natural
Gas Light Co., 149 N.Y.S. 964, 965 (Ct. App. 1914)
aff'd 149 N.Y.S. 212 (1915). See also Blacks Law
Dictionary (4th rev. ed. 1969) at 25 (any positive act
“willfully done or caused to be done; the use of
rights or franchises as a pretext for wrongs or
injuries to the public.”).

however, the term “abuse” would
include negligent misrepresentations.
The word “abuse” was apparently not
intended as a synonym for “fraud,” and
the Commission's policy here adopted
provides it with independent meaning.
Similar reasoning applies to the
definition of the words “or similar
grounds.” These are words to which the
familiar doctrine of ejusdem generis is
applicable. We recall the injunction of
Judge Wald in a recent decision that
“these time-worn talismans are not as
useful for navigating legislative language
as they are for uttering benedictions or
conclusions already reached."” 6
However, as in the matter there at bar,®’
Congress clearly used the words “or
similar grounds” to restrict the fraud
standard to other conduct of the same
kind, but which might escape the
meaning of the words “fraud” and
“abuse.” Thus it is both reasonable and
consistent with the structure of the
NGPA, to use this restricted, but
inclusory, language to encompass
innocent misrepresentations. In short, it
is entirely reasonable for the
Commission’s policy to be that the terms
“fraud, abuse or similar grounds”
encompass the whole range of possible
misrepresentations which had been so
obfuscated throughout legal history by
the use of the single word “fraud,” if the
standard thus adopted comports with
the structure and intent of the NGPA.
The Commission believes that it does.
The above analysis leads the
Commission to articulate the following
general policy with respect to
consideration in a Commission
proceeding of “fraud, abuse, or similar
grounds” under section 601(c)(2) of the
NGPA. The Commission believes that *
consgideration of “fraud” should be
limited to consideration of whether
there was a fraudulent
misrepresentation of the kind defined in
the Restatement's action of deceit. An
intervenor alleging “abuse” should show
there was a negligent misrepresentation,
or other misrepresentation made in
disregard of a duty. The term “or similar
grounds' would apply to situations
where there may have been an innocent
misrepresentation. In short, the fraud
standard would include the whole range
of possibilities in the law of
misrepresentation. Accordingly,
consistent with the provisions of section
601(c)(2), “the Commission may * * *
deny any interstate pipeline recovery of
any amount paid * * * to the extent

% Ohio Association of Community Action
Agencies v. FERC, No. 80~1208, mimeo at 18 (D.C. .
Cir. 1981). .

§7The words used were “other similar
institution.” /d. at 19.

* * * the amount paid was excessive”
as a result of a misrepresentation,
whether made intentionally, in disregard
of duty, or innocently. A
misrepresentation would include a
positive statement of fact or an omission
of material fact in a statement, made by
a pipeline, a producer, or by both acting
together. The “amount paid” would be
considered to have been “excessive” if
by reason of the misrepresentation the
amount paid was greater than it would
have been absent the misrepresentation.

This analysis is consistent with the
NGPA in general and section 601 in
particular, as well as the Commission’s
regulations involving the duties imposed
on producers and pipelines in
connection with qualifying for NGPA
prices and passthrough of those prices
under PGA clauses. Clearly the “amount
paid” language of section 601(c) refers to
the prices and the other amounts
allowed to be paid under Title I of the
NGPA. As stated before, the legislative
history of the NGPA makes it clear that
the Commission cannot regulate
producer prices except as allowed by
Title I and that section 601 is not to be
used as a "“back-door” mechanism by
the Commission to regulate prices
otherwise set or deregulated under the
NGPA. Prices established or deregulated
under Title I must be obtained
consistent with the Commission’s
regulations under Part 274, §§ 274.201, et
seq., which impose numerous duties on
those filing for price categories to
provide accurate information. Once the
amounts are established under Title I
and the regulations, they are recovered
pursuant to filings made consistent with
Part 154 of the Commission’s
regulations, particularly § 154.38 which
also imposes stringent duties of
accuracy upon the filing pipelines.

The fraud standard enunciated in this
policy statement is consistent with both
the preclusive nature of section 601 and
the admonition against back-door
producer regulation. This interpretation
of section 601(c) does not allow the
Commission to deny recovery of
amounts paid “except to the extent” that
they are “‘excessive due” to the fraud
standard. Importantly, this standard is
directed to misrepresentations of the
amount paid and does not lead to an
inquiry into the question whether the
price paid for deregulated gas was
prudent or imprudent. Consequently, an
attack could be directed against
passthrough of the price of gas on the
grounds of a rebate scheme or other
variety of intentional misrepresentation
under the “fraud” rubric. A negligent
misrepresentation or other
misrepresentation made in disregard of
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a duty could lead to the protest of
passthrough under the “abuse” rubric, %
or an innocent mistake could lead to
disallowance on “other similar
grounds.” The possibilities of
misrepresentation of the amount
actually or lawfully paid is certainly
limited, but perhaps there are others
that the fraud standard would
encompass.

It is clear, however, that the fraud
standard does not encompass imprudent
business judgment as to how much a
pipeline should pay for gas, and that it
will not be a back-door mechanism for
the Commission to regulate otherwise
deregulated prices under the NGPA. In
short, the fraud standard is not a
market-ordering device. Instead, it is
exactly as it appears to be: A device to
prohibit charges falsely levied. The
Commission empathizes with the
concerns of intervenors over the nature
and expected impact of disordering
under the NGPA, but that does not
invest the Commission with the
authority to overturn the statute.
Congress did not, anywhere, indicate
that the right of producers to charge
what the market will bear would be
qualified by, or limited to, what the
Commission deems to be prudent.
Indeed, Congress not only provided a
structure by which above-market prices
could be charged for gas, it arguably did
80 intentionally, or at least with
knowledge of those consequences. One
of the stated purposes of Title II of the
NGPA was to restrict market
disordering in part.® It would probably
be excessive to conclude that Congress
actually intended market disordering,
but it would certainly be fair to say that
Congress was not unmindful of the
possibility. Had Congress intended the:
fraud standard to operate to control
market disordering, it undoubtedly
would have so indicated as it did with
respect to Title II. Not only is there no
such indication, but the little legislative
history to be found is to the contrary. It
is not the province of the Commission to
undo what Congress has done, no
matter how undesirable the effects may
be, except to the extent that the
Commission is statutorily authorized to
do so.

$This is the only kind of imprudence to which
the fraud standard would apply, and is consistent
with the observation of Commissioners Holden and
Hughes that the freud standard does not.exclude all
imprudence. Concurrence of Commissioners Holden
and Hughes, supra note 57, at 1.

69124 Cong. Rec. H13114 (daily ed. October 14,
1978) (remarks of Rep. Dingell).

IV. Codification of the Commission’s
Policy

Accordingly, for the reasons discussed
in this policy statement the Commission,
in future decisions, intends to limit the
consideration of the fraud standard to a
consideration of whether the otherwise
just and reasonable price paid by a -
pipeline is excessive due to a
misrepresentation of any kind.” The
Commission emphasizes again that this
policy statement is an articulation of its
policy disposition and does not have the
force and effect of law. The Commission
expects, however, that this policy will
apply in a Commission proceeding
unless circumstances demonstrate that
application of the standard would be
inappropriate. The Commission is
mindful that, in a particular case, “it
must be prepared to support the policy
just as if the policy statement had never
been issued.” (Footnote omitted.)”

A new § 2.300 is added to 18 CFR Part
2 which contains Commission
statements of policy. That section sets
forth the elements that the Commission
has tentatively determined should be
alleged to make out a cognizable claim
under section 601(c)(2} of the NGPA.

Section 2.300 describes the elements
of a case of fraud, abuse, or similar
grounds. An intervenor would allege
that the price paid by an interstate
pipeline to any first seller of natural gas
was higher than it would have been
absent a misrepresentation. In the case
of fraud, the misrepresentation would be
a fraudulent misrepresentation or
concealment made by the pipeline, the
first seller, or both acting together. In
allegations of abuse, the
misrepresentation could be a negligent
misrepresentation or concealment, or
other misrepresentation or concealment
in disregard of a duty. If similar grounds
are alleged, the misrepresentation could
be an innocent one.

After an intervenor makes the
necessary allegations, the Commission
envisions that there will be an
opportunity for discovery. Thereafter, in
the absence of summary disposition, the
issue may go to hearing.

In accordance with section 553(b) of
the Administrative Procedure Act (5
U.S.C. 553) {APA), the Commission finds
that public notice and comment on this
statement of policy are unnecessary. In
accordance with section 553(d) of the

70This result is consistent with the Commission's
earlier orders and the finding that the intervenors’
burden of proof is a heavy one. In this connection,
some evidence will be necessary to sustain an

. action under the fraud standard. Mere-allegations

are not enough.

" Pacific Gas & Electri¢ Co. v. FPC, 506 F.2d 33, 38
(D.C. Cir. 1974).

APA, this statement of policy is effective
immediately.

{Natural Gas Policy Act of 1978, Pub. L. No.
95-621, 92 Stat. 3350, (15 U.S.C. 3301-3432))

In consideration of the foregoing, Part
2 of Subchapter A, Chapter I, Title 18,
Code of Federal Regulations, is
amended as set forth below, effective
February 4, 1982.

_ By the Commission. Commissioner Hughes
concurred with a separate statement
attached.

Kenneth F. Plumb,
Secretary.

PART 2—GENERAL POLICY AND
INTERPRETATIONS

1. The Table of Contents for Part 2 is’
amended by adding a new heading and
new § 2.300 to follow § 2.202 and to read
as set forth below:

Statements of General Poilcy and
Interpretations under the Natural Gas
Policy Act ot 1978 i

Sec. '

2.300 Statement of policy concerning
allegations of fraud, abuse, or similar
grounds under section 601(c) of the
NGPA.,

2. Part 2 is amended by adding a new
§ 2.300 to read as follows:

§ 2.300 Statement of policy concerning
allegations of fraud, abuse, or similar
grounds under section 601(c) of the NGPA.

Recognizing the potential for an
increasing number of intervenor
complaints predicated on the fraud,
abuse, or similar grounds exception to
guaranteed passthrough, the
Commission sets forth the elements of a
cognizable claim under section 601(c)(2)
which it expects to apply in cases in
which fraud, abuse, or similar grounds is
raised. The provisions of this policy
statement do not establish a binding
norm but instead provide general
guidance. In particular cases, both the
underlying validity of the policy and its
application to particular facts may be
challenged and are subject to further
consideration. The procedure prescribed
conforms with the NGPA's general
guarantee of passthrpugh by placing the
burden of pleading the elements and
proving the elements of a case on
intervenors who would allege fraud,
abuse, or similar grounds as a basis for
denying passthrough of gas prices
incurred by an interstate pipeline.

{a) In order for the issue of fraud, as
that term is used in section 801(c) of the
NGPA, to be considered in a proceeding,
an intervenor or intervenors must file a
complaint alleging that: '
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(1) The interstate pipeline, any first
seller who sells natural gas to the
interstate pipeline, or both acting
together, have made a fraudulent
misrepresentation or concealment; and

(2) Because of that fraudulent
misrepresentation or concealment, the
amount paid by the interstate pipeline to
any first seller of natural gas was higher
than it would have been absent the
fraudulent conduct. i

(b) In order for the issue of abuse, as
that term is used in section 601(c) of the
NGPA, to be considered in a proceeding,
an intervenor or intervenors must file a
complaint alleging that:

(1) The interstate pipeline, a first
seller who sells to the interstate
pipeline, or both acting together, have
made a negligent misrepresentation or
concealment, or other misrepresentation
or concealment in disregard of a duty;
and .

(2) Because of that negligent
misrepresentation or concealment, or
other misrepresentation or concealment
in disregard of a duty, the amount paid
by the interstate pipeline to any first
seller of natural gas was higher than it
would have been absent the negligent
misrepresentation or concealment, or
other misrepresentation or concealment
made in disregard of a duty.

(c) In order for the issue of similar
grounds, as that term is used in section
601(c) of the NGPA, to be considered in
a proceeding, an intervenor or
intervenors must file a complaint
alleging that:

(1) The interstate pipeline, any first
seller who sells natural gas to the
interstate pipeline, or both acting
together, have made an innocent
misrepresentation of fact; and

(2) Because of that innocent
misrepresentation of facts, the amount
paid by the interstate pipeline to any
first seller of natural gas was higher
than it would have been absent the
innocent misrepresentation of fact.

{Docket No. PL82~1-000}

Fraud Standard in Section 601(c)(2) of the
NGPA .

Issued: February 4, 1982.
Hughes, Commissioner, concurring:

I concur with the procedural decision
embodied in this statement of policy, and, as
hereinafter discussed, with the substantive
conclusion contained in the statement.

Specifically, I agree that guidance on the
meaning of “fraud, abuse and similar
grounds” may help expedite decision on the
five cascs " presently pending before

"2 Transcontinental Gas Pipeline Corporation.
Docket No. TA81-1-28-002; Columbia Gas
Transmission Corporation, Docket No. TA81-1-21-
001; Trunkline Gas Company, Docket No. TAB1-1~
30-001; Michigan Wisconsin Pipe Line Company,

Administrative Law Judges which raise this
issue. I recognized the need for such guidance
when the issue of setting these cases for
hearing was before the Commission
previously. At that time, I joined
Commissioner Holden in a concurring
opinion that was intended as guidance on
these cases during the hearing stage,” but
which also explained why I could not give a
complete, inclusive and eternal definition of
rather vague statutory language in the
abstract. I still cannot do so, since a factual,
case-specific record is essential for such
undertaking. However, another effort to
interpret these legislative terms is a useful
undertaking.

I also agree with the conclusion in the
statement of policy that fraud, abuse or
similar grounds includes all the forms of
misrepresentation and concealment
discussed therein. However, if the policy
statement limits misrepresentation to the
amounts paid for natural gas, [ would find it
too restrictive, as I believe there could be
fraudulent or abusive misrepresentations not
directly concerning the price, yet prohibited
by Section 601(c). Moreover, I reserve opinion
on whether actions other than
misrepresentation may constitute fraud, -
abuse or similar grounds within the meaning
of the NGPA. I am particularly concerned
that abuse may take a form other than
misrepresentation or concealment, or arise in
instances where elements of the abusive
practices may overshadow the
misrepresentation element. There may be
situations where misrepresentation or
concealment, if present, is not the primary
indicium of harm. There may also be cases of
concerted or repetitive behavior not involving
misrepresentation or concealment but which
violate or show a disregard of any duty
imposed by a pipeline's certificate of public
convenience and necessity. Finally, I believe
“similar grounds” is an important part of
Section 601(c) which cannot be given full
meaning until we have determined the
meaning of “fraud and abuse”. Thus,
consistent with my earlier discussion herein,
to the extent the policy statement might
prove too restrictive on the meaning of “fraud
or abuse”, it would also be too restrictive in
its definition of “gimilar grounds.”

Allegations made in the various pending
cases raise issues of serious impropriety, and
in each Commission discussion of Section
601(c) since February 28, 1981,7* we have
offered assurance that we view these
allegations as serious matters deserving of
appropriate scrutiny. I find no diminution of
that assurance in this statement of policy.

In addition to my reservations on the
conclusions in this statement of policy, I have

Docket No. TAB1-2-48-000; Colorado Interstate Gas
Company, Docket No. TAB1-1-32-000.

B Columbia Gas Transmission Corporation, el al.,
15 FERC § 61,104 (concurring opinion issued May 12,
1981). .

" Transcontinental Gas Pipeline Corporation, 14
FERC § 61,204; Columbia Gas Transmission
Corporation, 14 FERC { 61,202; Trunkline Gas
Company, 14 FERC § 61,205; Michigan Wiscongin
Pipe Line Company, 15 FERC § 61,108 and 16 FERC {
61,004; Colorado Interstate Gas Company, 15 FERC
{ 61,055 and § 61.228; and Columbia Gas
Transmission Corporation, et al., 15 FERC { 61,104

some concern for the authorities on which it
is based. While I consider the Second
Restatement of Torts a valuable source for
guidance, I do not believe it should be an
exclusive source. I would expect that when
these cases are presented to the Commission
for a decision on the merits, the briefs will
discuss the use of the terms *“fraud and
abuse" in other statutes and case law, as well
as earlier Commission orders and the
statement of policy. At that time, we will also
have the benefit of fully developed
evidentiary records, which I consider crucial
to a full and meaningful Commission
interpretation of these terms. Similarly, 1
would expect some debate on the statement's
conclusion concerning the legislative history
and intent.

This is only a statement of policy. As such,
it “does not establish a ‘binding norm’ * * *.
A policy statement announces the agency's
tentative intentions for the future, When the
agency applies the policy in a particular
situation, it must be prepared to support the
policy just as if the policy statement had
never been issued.” Pacific Gas and Electric
Co. v. Federal Power Commission, 508 F.2d
33, 38 (D.C. Cir. 1974).

In conclusion, I emphasize again, the
Commission’s policy statement does not have
the force of law. The Commission will render
a final and binding decision on the meaning
of these terms when the cases raising the
issue are before the Commission for decision
on the merits.

J. David Hughes.
{FR Doc. 82-2665 Filed 2-10-82; 8:45 am|
BILLING CODE 6717-01-M

18 CFR 157 and 260

[Docket No. RM80-69]

Order Denying Applications for
Rehearing

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order denying applications for
rehearing,

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
denies the applications by General
Motors Corporation {General Motors)
for rehearing of the interim rule and the
final rule to revise Form No. 15. The
interim rule was issued November 6,
1980 (45 FR 75192, November 14, 1980)
and the final rule was issued August 14,
1981 (46 FR 42261, August 20, 1981).

These rehearing requests are denied
because they do not raise any new
issues nor present any new data that
were not fully considered by the
Commission during this rulemaking
proceeding.

EFFECTIVE DATE: February 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Cathy Ciaglo, Office of the General
Counsel, Federal Energy Regulatory
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Commission, 825 North Capitol Street,
NE., Room 8104-B, Washington, D.C.
20426; (202) 357-8606.

Interstate Pipeline’s Annual Report of
Gas Supply: Form No. 15; Order Denying
Applications for Rehearing

Issued: February 1, 1982.
A. Background

Form No. 15, “Interstate Pipeline’s
Annual Report of Gas Supply” collects
information concerning the total gas
supply of each natural gas pipeline
company under the jurisdiction of the
Commission. On November 6, 1980, the
Federal Energy Regulatory Commission
(Commission) issued an interim rule to
amend Form No. 15 (45 FR 75192,
November 14, 1980}. On August 14, 1981,
the Commission issued a final rule to
revise Form No. 15 {Order No. 168,
issued August 14, 1981, 46 FR 42261,
August 20, 1981).}

This rulemaking is part of the
Commission’s ongoing program to
review each of its reporting
- requirements to determine if those data
items are, in fact, needed by the
Commission, and to discontinue the
collection of any data that are not
needed to carry out its decisionmaking
and regulatory duties. Such a reduction
in burden not only benefits the reporting
pipelines by reducing their regulatory
costs; it also benefits their customers
who ultimately pay those costs.

Both the interim rule and the final rule
significantly eased the reporting burdens
imposed on pipelines by the previous
version of Form No. 15 by eliminating a
number of data elements that were no
longer required for Commission
regulatory functions, by revising,
clarifying and updating instructions and
definitions in the form, and by amending
the regulations that require collection of
Form No. 15 data in order to reflect the
thanges in the form.?

'B. Rehearing Applications

On December 8, 1980, General Motors
Corporation (General Motors) filed a
timely application for rehearing of the
interim rule. General Motors stated that
the interim rule did not adopt the

i Prior to the final rule, the title of Form No. 156
was “Annual Report of Gas Supply for Certain
Natural Gas Pipelines.”

2With respect to the 1880 filing, the interim rule
eliminated the data that were proposed for deletion
in the initial notice of proposed rulemaking {issued
August 7, 1980, 45 FR 54082, August 14, 1880). A
revised notice of proposed rulemaking proposed
certain additional revisions to the Form No. 15
(issued April 2, 1981, 46 FR 21189, April 9, 1981). In
the final rule, the Commission adopted the changes
proposed in the revised notice and certain other
suggestions for additional revisions and
clarifications submitted by the commenters to the
revised notice.

company's comments in response to the
notice in which General Motors objected
to the deletion of certain data and
suggested the addition of new reporting
requirements. In response to the General
Motors application, the Commission, on
January 7, 1981, issued an order denying
in part and granting in part for the
purposes of further consideration, the
application for rehearing of the interim
rule. In that order, the Commission
stated that “the purpose of the interim
rule was very limited—to eliminate
certain unnecessary reporting
requirements.” Thus, the Commission
denied General Motors' application with
respect to 1980 reports, but stated that
its suggestions would be considered in
formulating the final rule to amend Form
No. 15.

Following the Commission’s order on
rehearing of the interim rule and further
notice and comment, the Commission
issued the final rule in this docket. (See
footnote 2.)

On September 11, 1981, General
Motors filed a timely application for
rehearing of the final rule. In that
application, the company stated that,
under the Natural Gas Act, the
Commission has a regulatory obligation
to consider the adequacy of present and
future gas supplies so as to protect
consumers from natural gas shortages.
General Motors said that the decisions

in the final rule were not consistent with

this obligation to protect consumers.

In its application for rehearing of the
final rule, General Motors repeated the
concerns it had raised in its application
for rehearing of the interim rule to revise
Form No. 15. These concerns pertained
to four matters.

The first and most significant of these
matters was that the Commission
improperly deleted from Form No. 15 the
requirement that pipeline companies
report their best projections of long-term
market requirements. General Motors
said that the:

market projections should be based on
known and probable changes in requirements
and should correspond to the best estimates
used by the pipelines in their own long-term
planning. Footnotes should explain in general
terms, the assumptions underlying the
estimates * * * [and] [s]uch data should be
provided for at least ten years.

The company said that the long-term
market data are necessary because it is
difficult to put a statement of
deliverable gas reserves in perspective
without relating reserves to the service
to be furnished from those reserves. In
making this statement, General Motors
said that best estimates would be
“better than nothing.” General Motors
added that, if the Form No. 15 does not

provide meaningful gas supply data, the
Commission must strictly enforce the
requirements for additional gas supply
and deliverability data that are a part of
the requirements of § 157.14(a)(10) of the
Commission’s regulations pertaining to
any application by interstate pipelines
for certificates of public convenience
and necessity. Section 157.14(a)(1)
(Exhibit H) provides requirements for
data on the total gas supply of the
company. Clause (vi) of Exhibit H
provides, among other things, that
companies filing the Form No. 15 “will
be required to file additional )
information with regard to gas supply
and deliverability” as part of certain
applications. General Motors alleged
that the requirement for additional gas
supply and deliverability data in Exhibit
H has been ignored by many respondent
companies. The company added that the
Exhibit H report should also include the
companies’ best estimates for long-term
gas supply and demand for at least ten
years in the future.

The second matter about which -
General Motors’ was concerned
pertained to its requests during this
proceeding for the Commission to
require pipeline companies to attach to
the Form No. 15 copies of all long-term
supply and demand projections that
were given to persons outside of the
company and to explain any material
differences between the projections. The
Commission did not require this
information in the interim rule or in the
final rule, stating that this requirement
could create a new and unnecessary
reporting burden on the companies. In
the final rule, the Commission added
that such information is best collected in
individual proceedings, rather than in an
annual filing made by all pipeline
companies. In response to this, General
Motors said that the Commission has
the power to expand the Form No. 15 to
collect these data and that the data
would provide the Commission and the
public with an important starting point
for evaluating pipeline companies’
reports on long-term supply and
demand. General Motors added that it is
hard to believe that companies would
provide so many different projections to
people outside of the company that a
significant reporting burden would be
created by the requirement to report
these data.

The third assertion made by General
Motors in both rehearing applications
was that the data respecting
curtailments by suppliers were
improperly deleted from Form No. 15.
The company disagreed with the
Commission’s statements in the interim
and final rules that these data are
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reported in the Form No. 16, “Report of
Gas Supply and Requirements.” General
Motors said that the Form No. 16 shows
only the projected curtailments of its
customers and does not provide
information respecting deficiency in
supplies.

General Motors’ final objection was
that the Commission, in the interim rule
and in-the final rule, ignored its requests
1o clarify the form’s instructions to

‘require pipelines to base projections of
long-term supplies from their suppliers
on “‘actual projected” service levels
(after discounting probable future
curtailments from pipeline suppliers),
rather than on contract quantities. The
particular instructions in the form
require pipeline companies to report
volumes contracted to be purchased
from interstate pipelines and other
supply contracts and “explain in a
footnote how this data was derived.”
The company said that, “to the extent
that the Commission's instructions give
pipelines an option, it is almost certain
that pipelines will merely report full
contract quantities,” whether or not full
volumes are likely to be received by
those companies at any time in the
future.

C. Conclusion

After full consideration of General
Motors' objections in its application for
rehearing of the interim rule and again
in the application for rehearing of the
final rule in this docket, the Commission
believes that rehearing should be denied
in all respects.

The Commission's decision to revise
the Form No. 15 was made only after a
thorough review of all of the data
requirements in the form, over a period
of several months. A primary purpose in
deleting data from the form was to
eliminate unnecessary reporting burdens
for the pipeline companies that file the
form. The Commission does not believe
that an abbreviated Form No. 15 will
deprive it of information that is essential
to fulfulling the Commission's
obligations under the Natural Gas Act
and under other legal requirements. This
is because additional data from
individual companies will be requested,
as necessary, in particular proceedings
before the Commission. In this manner,
the burden of filing these additional
data will not be placed unnecessarily on
the entire industry. The Form No. 15 as
revised, will collect reliable information
that is needed by the Commission on an
annual basis, and this requirement will
place a minimum reporting burden on
the companies that must file it.

With respect to the first of General
Motors' specific concerns, that the
Commission improperly deleted long-
term requirements data from the Form
No. 15, the Commission believes that for

the reasons discussed in the final rule
and also discussed in detail, below, the
annual requirements provision in the
new form will not hamper its ability to
make determinations about the
adequacy of a pipeline company's
supplies. Also, the Commission stated in
the fina!l rule that the Form No. 15 is not
the proper vehicle for reporting long-
term requirements data; rather, the form
is a single-point-in-time report of a
company's gas supply posture. Long-
term reports of requirements data are
best obtained in individual proceedings
through requirements, such as those
specified in Exhibit H of a certificate
application, rather than through annual
requests that burden the industry as a
whole.

Contrary to General Motors’ assertion
that many companies are permitted to
ignore the requirement for additional
gas supply and deliverability
information in Exhibit H of a certificate

. application, the Commission does

enforce this requirement and frequently
requests supplemental reports from
companies respecting this information.
The Commission also notes that the
data provided in Exhibit H are meant to
supplement the current Form No. 15 by
providing the Commission with the
latest available information on gas
reserves. Exhibit H collects more recent
data in greater detail than does the Form
No. 15. With respect to General Motors'
suggestion that Exhibit H should include
best estimates of long-term gas supply
and demand for at least ten years in the
future, the Commission notes that the
language in clause (vi) of Exhibit H was
revised in the final rule to provide for
the filing of a ten-year deliverability
projection for each new supply source,
“and any other information that the
Commission may require.” The revision
was made because the Form No. 15
eliminated the requirement to report
individual reservoir data. The '
Commission, however, still requires
such data with respect to new supply
sources and believes that information
about new supply sources in the Exhibit
H is most relevant to certificate
applications. The Commission would
also obtain any other deliverability or
supply data, as needed, in the individual
proceedings.

In response to the second General
Motors’ concern, that the Commission
failed to require pipeline companies to
attach to Form No. 15 copies of all long-
term supply and demand projections
given to persons outside of the company,
the Commission believes that the data
are not so essential to its regulatory
functions as to warrant their collection.
General Motors was correct in noting
that the Commission has the power to
expand the Form No. 15 to collect such

data. This Commission, however, does
not agree with General Motors’
contention these data are necessary to
Commisson determinations. Should the
Commission require this information in
individual proceedings, it will request
the data at that time.

With respect to the third concern, that
data concerning curtailments suppliers
should not have been deleted from Form
No. 15, the Commission notes, as it did
in the final rule, that Form No. 16,
Annual Report of Gas Supply and
Requirements” provides adequate.
information about curtailments. General
Motors stated that Form No. 16 only
shows a company’s projected
curtailment of customers, but does not
require information on curtailments of
supplies. The Commission notes that
data concerning curtailments by
suppliers are reported in detail in the
Form No. 16 in Schedule II, “Actual
Sources of Supply Adjusted for Losses”
and Schedule VI, “Projected Sources of
Supply Adjusted for Losses,"
specifically in Attachments II and III to
each schedule, which are respectively
entitled, “Pipeline Suppliers: Contract
Volumes by Pipeline” and *Pipeline
Suppliers: Deliveries by Pipelines.”

The Commission also disagrees with
the final General Motors concern, that
the Commission ignored its request to
clarify the form's instructions to require
that pipelines base projections of long-
term supplies from their suppliers on

* “actual projected” service levels, rather

than on contract quantities. The
Commission did, in fact, revise its
instructions in Schedule I, at lines 103-
122, column (03), in response to General
Motors' suggestion. The revised
instructions require pipelines to report
volumes contracted to be purchased
from interstate pipelines and other
supply contracts and also to explain
how the data were derived. Thus, a
pipeline that reports full contract
quantities must give a reason for making
such a report.

In conclusion, General Motors has not
raised any new issues nor presented any
new data that were not fully considered
by the Commission in this rulemaking
proceeding.

Accordingly, the applications filed by
General Motors for rehearing of the
interim rule and for rehearing of the
final rule in this docket are denied.

By the Commission.

Kenneth F. Plumb,

Secretary.

(FR Doc. 82-3671 Filed 2-10-82; 8:45 3m]
BILLING CODE 6717-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Highway Administration )
23 CFR Part 511

Research and Development Studies
Conducted by State Agencies;
Technical Correction

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects a rule
on research and development studies
and programs that appeared at page
59534 in the Federal Register of Monday,
December 7, 1981, (46 FR 59533). The
action is necessary to correct an
erroneous sentence in the section
encompassing definitions.

EFFECTIVE DATE: February 11, 1982,

FOR FURTHER INFORMATION CONTACT:
Harry H. Hersey, Offices of Research
and Development, 703-285-2057; or Lee
Burstyn, Office of the Chief Counsel,
202~426-0761, Federal Highway
Administration, 400 Seventh Street, SW.,
Washingtom, D.C. 20590. Office hours
are from 7:45 a.m. to 4:15 p.m.,, ET,
Monday throuwgh Friday.
SUPPLEMENTARY INFORMATION: In FR
Doc. 81-34790, in the issue of Monday,
December 7, 1981, on page 59534, in

§ 511.3(e) remove the word “annual” in
the second sentence.

(23 U.S.C. 307(c), 315; 49 CFR 1.48(b))
Issued on: February 3, 1982.

Donald L. Ivers,

Chief Counsel, Federal Highway
Administration.

{FR Doc. 82-3720 Filed 2-10-82; 8:45 am}
BILLING CODE 4910-22-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation’
and Enforcement

30 CFR Part 926

Removal of the Conditions of Approval '

of the Montana Permanent Program
Under the Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

* ACTION: Final rule.

SUMMARY: This document amends 30

CFR Part 926 by removing the conditions

of approval of the Montana permanent

regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Montana has submitted
provisions to the Office of Surface
Mining {OSM) which satisfy all the
conditions of the Secretary's approval of
April 1, 1980 (45 FR 21560-21580). It also
approves an additional amendment to
the Montana permanent regulatory
program submitted by Montana
pursuant to 30 CFR 732.17.

EFFECTIVE DATE: The removal of the
conditions of the approval and approval
of the program amendment is effective
February 11, 1982.

FOR FURTHER INFORMATION CONTACT:
Arthur W. Abbs, Chief, Division of State
Program Assistance, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, South
Building, 1951 Constitution Avenue NW.,,
Washington, D.C. 20240, Telephone:
(202) 343-5351.

SUPPLEMENTARY INFORMATION: -

Background on the Montana Program
Submission

On August 3, 1879, OSM received a
proposed regulatory program from the
State of Montana. Foflowing a review of
that proposed program as outlined in 30
CFR Part 732, the Secretary approved
the program subject to the correction of
six minor deficiencies. The approval
was effective upon publication of the
notice of conditional approval in the
April 1, 1980 Federal Register (45 FR
21660-21580).

Information pertinent to the general
background, revisions, modifications,
and amendments to the proposed
permanent program submission, as well
as the Secretary's findings, the
disposition of comments and
explanation of the conditions of
approval of the Montana program can
be found in the April 1, 1980 Federal
Register (45 FR 21560-21580).

Background on the Secretary’s
Conditional Approval

The Secretary of the Interior
determined that the Montana program
contained six minor deficiencies.

1. Montana Rule XX(13){b)(ii)
contained provisions that mirrored the
suspended Federal regulations in 44 FR
67943 (November 27, 1979): 30 CFR
805.13(d); 806.12(e)(6)(iii),
806.12(g)(7)(iii), and 808.12(c), and 45 FR
51544 (August 4, 1980): 30 CFR 807.11(e)
and 808.14(b). As such, Montana Rule
XX(13)(b)(ii) was determined to be
inconsistent with SMCRA.

2. The Montana Strip and
Underground Mine Reclamation Act

(SURA) and the Montana regulations
did not explicitly contain provisions
similar to 30 CFR 843.11(a)(2) relating to:
(1) Imposition of affirmative obligations
if the cessation order will not
completely abate the imminent danger
or harm in the “most expeditious
manner physically possible” and (2) the
requirement, as part of an affirmative
obligation, of the use of additional
personnel or equipment without regard
to cost.

3. The Montana program did not
provide for award of costs in
administrative proceedings, including
attorneys’ fees, in accordance with
Sections 520 and 525 of SMCRA and 43
CFR 4.1290 e! seq