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by the Office of the Federal Register, National Archives and
Records Administration, Washington, DC 20408, under the
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Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
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issuing agency.

The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for 8 months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402.
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THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and
Code of Federal Regulations.

WHO: The Office of the Federal Register.

WHAT:  Free public briefings (approximately 2 1/2 hours)

to present:

1. The regulatory process, with a focus on the
Federal Register system and the public's role
in the development of regulations.

2. The relationship between the Federal Register
and Code of Federal Regulations.

3. The important elements of typical Federal
Register documents.

4. An introduction to the finding aids of the
FR/CFR system.

WHY: To provide the public with access to information
necessary. to research Federal agency regulations
which directly affect them. There will be no
discussion of specific agency regulations.

CHICAGO, IL

WHEN:
WHERE:

July 8 and 9; at 9 a.m. (identical sessions)

Room 1654, Insurance Exchange Building,
175 W. Jackson Blvd., Chicago, IL.

RESERVATIONS: Call the Chicago Federal Information
Center, 312-353-4242.

NEW YORK, NY

WHEN:
WHERE:

July 9 and 10; at 9 a.m. (identical sessions)

2T Conference Room, Second Floor,
Veterans Administration Building, 252
Seventh Avenue (between W. 24th and W.
25th Streets), New York, NY.

RESERVATIONS: Call Arlene Shapiro or Steve Colon, New.
York Federal Information Center,
212-264-4810.

WASHINGTON, DC
WHEN:

September (two dates to be announced
later). ’
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Federal Register
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Monday, june 24, 1985

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and fegal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 85-335]

Citrus Canker

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: This document amends
“Subpart—Citrus Canker” by expanding
the list of regulated articles and by
including Guam, the Northern Mariana
Islands, and the Virgin Islands of the
United States in the listing of
jurisdictions that have commercial citrus
producing areas. The effect of this
action is to restrict or prohibit certain
interstate movements of articles added
to the list of regulated articles, and to
prohibit fruit moved from Florida
pursuant to a limited permit from being
moved to Guam, the Northern Mariana
Islands, and the Virgin Islands of the
United States. The action taken by this
document is necessary to help prevent
the artificial spread of citrus canker into
noninfested areas of the United States.
DATES: Effective date of this interim rule
is June 19, 1985. Written comments on
this interim rule must be received on or
before August 23, 1985.

ADDRESSES: Written comments should
be submitted to Thomas O. Gessel,
Director, Regulatory Coordination Staff,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Room 728 Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782. Comments
should state that they are in response to
docket number 85-335. Written
comments received may be inspected at
Room 728 of the Federal Building
between 8 a.m. and 4:30 p.m., Monday
through Friday, except holidays.

-~

FOR FURTHER INFORMATION CONTACT:
B. Glen Lee, Assistant Director of the
National Program Planning Staff, in
charge of the Survey and Emergency
Response Staff, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service, U.S. Department of
Agriculture, Room 611 Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782, 301-436~-6365.

SUPPLEMENTARY INFORMATION:
Background

Citrus canker, a disease caused by the
bacterial pathogen, Xanthomonas
campestris pv. citri (Hasse) Dowson, is
a devastating disease which is known to
affect plants and plant parts (including
fruit) of citrus and citrus relatives
(Family Rutaceae). Infection by the
pathogen-causing citrus canker can
result in defoliation and other serious
damage to the leaves and twigs of
susceptible plants. Infected fruit
becomes unmarketable and often drops
from a tree prematurely. Citrus canker is
a very aggressive disease which can
rapidly infect susceptible plants, and
can lead to extensive economic losses
throughout entire citrus growing areas.
Citrus canker presents a severe threat to
citrus producing and packing industries
and poses a burden to interstate and
international commerce.

Because of the finding of citrus canker
in Florida, the Department established
regulations captioned “Subpart—Citrus
Canker” (contained in 7 CFR 301.75 et
seq. and referred to below as the
regulations; 49 FR 3662336626, 41268,
43448-43449, 50 FR 9261-9263, 9785~
9786). The regulations contain
provisions regulating certain interstate
movements of regulated articles to help
prevent the artificial spread of citrus
canker. The regulations also contain
extraordinary emergency provisions to
help in the citrus canker eradication
effort in Florida.

Under the regulations, the entire State
of Florida is designated as a
quarantined area. The regulations allow
the interstate movement from Florida of
regulated articles if moved by the
United States Department of Agriculture
for experimental or scientific purposes
under certain conditions. The
regulations also allow fruit designated
as regulated articles to be moved
interstate from Florida by any person to
other than listed jurisdictions
determined to have commercial citrus

producing areas, if moved pursuant to a
limited permit under certain conditions.
Further, with respect to the fruit moved
out of Florida under a limited permit, the
regulations prohibit the subsequent
interstate movement of such fruit back
to Florida or other listed jurisdictions
that have commercial citrus producing
areas.

Guam, the Northern Mariana Islands,
and the Virgin Islands of the United
States

As indicated above, the regulations
include provisions designed to prevent
fruit moved from Florida pursuant to a
limited permit from being moved
interstate to jurisdictions that have
commercial citrus producing areas (49
FR 36624). The regulations in §§ 301.75
and 301.75-5 list American Samoa,
Arizona, California, Hawaii, Louisiana,
Puerto Rico, and Texas as jurisdictions
that have commercial citrus producing
areas (Florida is also included in the list
of jurisdictions in § 301.75 that have
commercial citrus producing areas).
Guam, the Northern Mariana Islands, -
and the Virgin Islands of the United
States also have commercial citrus
producing areas but were inadvertently
not included as jurisdictions with such
areas. Therefore, it is necessary to
amend the regulations in §§ 301.75 and
301.75-5 to include Guam, the Northern
Mariana Islands, and the Virgin Islands
of the United States in the list of
jurisdictions that have commercial citrus
producing areas.

Regulated Articles

Prior to the effective date of this
document, § 301.75-2 of the regulations
designated the following articles as
regulated articles: '

(a) Plants and any plant parts,
including fruit and seeds, of any of the
following:

Calamondin orange (Citrus mitis)

Citrus citron (Citrus medica)

Grapefruit (Citrus paradisi)

Kumgquat (Fortunello japonica) -

Lemon (Citrus limon)

Lime (Citrus aurantifolia)

Mandarin orange (Tangerine) (Citrus
reticulata)

Pummelo (Shaddock) (Citrus maxima)

Sour orange (Citrus aurantium)

Sweet orange (Citrus sinensis)

Tangelo (paradisi x.c. reticulata)

Temple orange (reticulata x.c. sinensis)

Trifoliata orange (Poncirus trifoliata)
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(b) Any other product, article, or
means of conveyance, of any character
whatsoever, not covered by paragraph
(a) of this section, when it is determined
by an inspector that it presents a risk of
spread of the citrus canker and the
person in possession thereof has actual
notice that the product, erticle, or means
of conveyance is subject to the provision
of this subpart.

It is"intended that the list or regulated
articles in paragraph (a) include all
articles that have been determined to be
likely to be a means of causing the
artificial spread of citrus cranker if
originating from an area infested with
citrus canker. It has been determined
that the list of articles in paragraph (a)
should be expanded to read as follows:

(a) Plants and plant parts, including
fruit and seeds, of any of the following:

All species, clones, cuitivars, strains,
varieties, and hybrids of the genera
Citrus and Fortunella, and all clones,
cultivars, strains, varieties, and hybrids
of the species Poncirus trifoliata (this
includes large numbers of such articles;
the most common are lemons, pummelo,
grapefruit, key lime, persian lime,
tangerine, satsuma, tangor, citron, sweet
orange, sour orange, mandarin, tangelo,
ethrog, kumquat, limequat, calamondin,
and trifoliate orange).

Based on a search of scientific literature
and Departmental research ! and
experience, it has been determined that
any of these articles would be likely to
be a means of causing the artificial
spread of citrus canker if originating
from an infested area.

Executive Order 12291 and Regulatory
Flexibility Act

This interim rule is issued in
conformance with Executive Order
12291, and has been determined to be
not a “major rule.” Based on informatign
compiled by the Department, it has been
determined that this rule will not have a
significant effect on the economy; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; and will not have a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

*The Departmental research and a list of this
literature can be obtained from the Biological
Assessment Support Staff, Plant Protection and
Quarantine, Animal and Plant Health Inspection
Service, USDA, Room 628 Federal Building, 8505
Belcrest Road, Hyattsville, MD 20782.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12201,

The regulations regulate certain
interstate movements of articles from
Florida that are designated as regulated
articles.

With regard to nursery stock
designated as regulated articles, a
review of the Florida nursery industry
indicates that, although there are over
7,000 certified wholesale/retail nurseries
in Florida, only 141 nurseries (or about
1.8 percent of all nurseries in Florida,
and 3.1 percent of all wholesale and
wholesale/retail nurseries in Florida)
are certified to produce nursery stock
designated as regulated articles for
commercial groves in Florida. In
addition to these wholesale and
wholesale/retail nurseries, other
nurseries produce nursery stock for
ornamental plantings. It appears that
many of the wholesale and wholesale/
retail nurseries are small entities.
However, it appears that the primary
market for all nursery stock designated
as regulated articles is in Florida;
although prior to the establishment of
the regulations, very small amounts of
such Florida nursery stock were sold for
use in citrus groves in Louisiana, Texas,
Hawaii, Puerto Rico, and American
Samoa. Also, only an insignificant
number of nurseries that produced
nursery stock for ornamental plantings
move such nursery stock interstate.
Therefore, it has been determined that
regulations affecting the production or
sale of nursery stock will not have a
significant etonomic impact on a
substantial number of small entities.

With regard to fruit designated as
regulated articles (primarily citrus fruit),
it also appears that the regulations will
not have a significant effect on a
substantial number of small entities.
Specifically, the regulations affect only
fresh fruit and less than 20 percent of
Florida citrus fruit is sold fresh. Further,
the regulations permit fresh fruit
designated as a regulated article to be
shipped interstate if certain conditions
are met, including the requirement that
the fresh fruit not be shipped directly or
indirectly to other citrus producing
States. Shipment of fresh fruit from
Florida to other citrus producing States
has historically only involved about 1
percent of the total Florida citrus
production. Therefore, it appears that,
although many of the entities that
produce or sell citrus fruit may be small
entities, the regulations will not have a
significant economic impact on these
entities or any other small entities.

Further, with regard to seed
designated as regulated articles, it
appears that prior to the establishment
of the regulations, there was an
insignificant amount of such seed
shipped interstate from Florida.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Emergency Action

Harvey L. Ford, Deputy Administrator
of the Animal and Plant Health
Inspection Service for Plant Protection
and Quarantine, has determined that an
emergency situation exists which
warrants publication without prior
opportunity for a public comment period
on this interim rule. It is necessary to
make this interim rule effective
immediately in order to help prevent the
spread of citrus canker.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that prior notice and other public
procedure with respect to this interim
rule are impracticable and contrary to
the public interest; and good cause is
found for making this interim rule
effective upon signature. Comments will
be solicited for 60 days after publication
of this document, and a final document
discussing comments received and any
amendments required will be published
in the Federal Register as soon as
possible.

Paperwork Reduction Act

In accordance with section 3504(h) of
the Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)}), the information
collection provisions that are included
in “Subpart—Citrus Canker" (7 CFR
301.75 et seq.) have been approved by
the Office of Management and Budget
(OMB) and have been assigned OMB
Control Number 0579-0093.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Citrus
canker, Plant disease, Plant pests, Plants
(agriculture}, Quarantine,
Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, “Subpart—Citrus
Canker” {contained in 7 CFR 301.75 et
seq.) is amended as follows:

1. The authority citation for Part 301
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150fF, 181,

162, and 184-187; 7 CFR 2,17, 2.51, and
371.2(c).
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2. Section 301.75 is revised to read as
follows:

§ 301.75 Prohibition.

No common carrier or other person
shall move interstate from any
quarantined area any regulated article
except in accordance with the
conditions prescribed in this subpart. No
common carrier or other person shall
move from an area not designated as a
quarantined area to American Samoa,
Arizona, California, Florida, Guam,
Hawaii, Louisiana, the Northern
Mariana Islands, Puerto Rico, Texas, or
the Virgin Islands of the United States
any fruit which is designated as a
regulated article and which originated in
a quarantined area.

3. In § 301.75-2, paragraph (a) is
revised to read as follows:

§ 301.75-2 Reguiated articles.

The following are designated as
regulated articles:

{a) Plants or plant parts, including
fruit and seeds, of any of the following:

All species, clones, cultivars, strains,
varieties, and hybrids of the genera
Citrus and Fortunella, and all clones,
cultivars, strains, varieties, and hybrids
of the species Poncirus trifoliata (this
includes large numbers of such articles;
some of the most common are lemon,
pummelo, grapefruit, key lime, persian
lime, tangerine, satsuma, tangor, citron,
sweet orange, sour orange, mandarin,
tangelo, ethrog, kumquat, limequat,
calamondin, and trifoliate orange}.

* * * * *

4. In § 301.75-5, paragraph (a) is
revised to read as follows:

§ 301.75-5 Movement of regulated articles
under limited permit.

(a) Fruit designated as a regulated
article may be moved interstate from a
quarantined area to any State other than
American Samoa, Arizona, California,
Guam, Hawaii, Louisiana, the Northern
Mariana Islands, Puerto Rico, Texas, or
the Virgin Islands of the United States, if
moved pursuant to a limited permit
issued pursuant to paragraph (b) of this
section and attachment in accordance
with § 301.75-7, and if not unloaded in
any of the States listed in this paragraph
without permission from an inspector.

* * * * -

Done at Washington, D.C., this 19th day of

June 1985.

William F. Helms,

Acting Deputy Administrator, Plant
Protection and Quarantine, Animal and Plant
Health Inspection Service.

{FR Doc. 85-15152 Filed 6-21-85; 8:45 am)
BILLING CODE 3410-34-M ’

7 CFR Part 301

[Docket No. 85-340]

Golden Nematode, Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

AcTiON: Affirmation of interim rule.

SUMMARY: This document affirms
without change an interim rule
published in the Federal Register on
April 3, 1985, which amended the
“Golden'Nematode” quarantine and
regulations by designating a previously
nonregulated area in Livingston County,
New York, as a generally infested area.
This action is necessary in order to
prevent the artificial spread interstate of
golden nematode. The effect of this
amendment was to impose restrictions
on the interstate movement of certain
articles from suppressive areas and
generally infested areas in New York.

EFFECTIVE DATE: June 24, 1985.

FOR FURTHER INFORMATION CONTACT:
Gary E. Moorehead, Staff Officer, Field
Operations Support Staff, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Room 663
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8295.

SUPPLEMENTARY INFORMATION:

Background

A document published in the Federal
Register on April 3, 1985, (50 FR 13178~
13180) set forth an interim rule amending
§ 301.85-2a of the “Golden Nematode"

"quarantine and regulations (7 CFR

301.85 el. seq.; hereinafter known as
regulations). The document amended the
regulations by designating a previously
nonregulated area in Livingston County,
New York, as a generally infested area.
The regulations impose restrictions on
the interstate movement of certain
articles from suppressive areas and
generally infested areas in New York.

The amendment became effective on
the date of publication. The document
provided that the amendment was
necessary as an emergency measure in
order to prevent the artificial spread
interstate of golden nematode, a serious
pest affecting potatoes.

Comments were solicited for 60 days
after publication of the amendment. No
comments were received. The factual
situation which was set forth in the
document of April 3, 1985, still provides
a basis for the amendment. Accordingly,
it has been determined that the :
amendment should remain effective as

published in the Federal Register on
April 3, 1985.

Executive Order 12291 and Regulatory
Flexibility Act

This amendment has been issued in
conformance with Executive Order
12291 and has been determined to be not
a “major rule”. Based on information
compiled by the Department, it has been
determined that this amendment will
have an annual effect on the economy of
less than § 4,000; will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not cause significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this rulemaking action, the Office
of Management and Budget has waived
the review process required by
Executive Order 12291.

The Administrator of the Animal and
Plant Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
This action affects the interstate
movement of regulated articles from a
specified area in Livingston County in
New York. Based on information
compiled by the U.S. Department of
Agriculture it has been determined that
there are thousands of small entities
that move regulated articles interstate
from New York and many more
thousands of small entities that move
regulated artjcles interstate from other
States. However, based on such
information, it has been determined that
fewer than 32 small entities move
regulated articles interstate from the
specified area affected by this action.
Further, the annual overall economic
impact from this action is estimated to
be less than $4,000.

Paperwork Reduction Act

The regulations in this subpart contain
no information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507 et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Golden
nematode, Plant diseases, Plant pests,
Plants (Agriculture), Quarantine,
Transportation.



25906

Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly the interim rule published
at 50 FR 13178-13180 on April 3, 1985, is
adopted as a final rule.

Authority: 7 U.S.C. 150dd, 150ee; 7 CFR
2.17, 2.51, and 371.2(c).

Done at Washington, D.C., this 19th day of
June 1985.

William F. Helms,

Acting Deputy Administrator, Plant
Protection and Quarantine, Animal and Plant
Health Inspection Service.

[FR Doc. 85-15151 Filed 6-21-85; 8:45 am|]
BILLING CODE 3410-34-M

Agricultural Marketing Service

7 CFR Part 908
[Valencia Orange Reg. 350]
Valencia Oranges Grown in Arizona

and Designated Part of California;
Limitation of Handling '

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 350 establishes
the quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period June 28-july
4, 1985. The regulation is needed to
provide for orderly marketing of fresh
Valencia oranges for the period
specified due to the marketing situation
confronting the orange industry.

EFFECTIVE DATE: Regulation 350
(8 908.650) is effective for the period
June 28-July 4, 1985.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone: 202-447-5975.

SUPPLEMENTARY INFORMATION:
Findings

This rule has been reviewed under
USDA procedures and Executive Order
12291 and has been designated a “non-
major” rule. William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities.

The regulation is issued under
Marketing Order No. 908, as amended (7
CFR Part 908), regulating the handling of
Valencia oranges grown in Arizona and
designated part of California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action
is based upon the recommendation and

information submitted by the Valencia
Orange Administrative Committee
(VOAC) and upon other available
information. It is hereby found that this
action will tend to effectuate the
declared policy of the act.

The regulation is consistent with the
marketing policy for 1984-85. The
committee met publicly on June 18, 1985,
to consider the current and prospective
conditions of supply and demand and
recommended a quantity of Valencia
oranges for the specified week. The
committee reports that demand remains
slow for fruit of all sizes, and prices are
likely to continue to decline in the next
few week due to significant competition
from deciduous fruit.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because there is
insufficient time between the date when
information upon which the regulation is
based became available and the
effective date necessary to effectuate
the declared policy of the act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. To
effectuate the declared policy of the act,
it is necessary to make the regulatory
provisions effective as specified, and
handlers have been notified of the
regulation and its effective date.

List of Subjects in 7 CFR Part 908

Marketing agreements and orders,
California, Arizona, Orange (Valencia).

1. The authority citation for Part 7
CFR Part 908 continues to read as
follows:

Authority: (Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674).

2. Section 908.650 is added to reaa as
follows:

§908.650 Valencia Orange Regulation 350.

The quantities of Valencia oranges
grown in California and Arizona which
may be handled during the period june
28, 1985, through July 4, 1985, are
established as follows: )

(a) District 1: 160,000 cartons;

(b) District 2: 240,000 cartons;

(c) District 3: Unlimited cartons.

Dated: June 19, 1985.
William J. Doyle,

Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 85-15150 Filed 6-21-85; 8:45 am]

BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 238

Contracts With Transportation Lines;
Addition of Egyptair

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule adds Egyptair to the
list of carriers which have entered into
agreements with the Service to
guarantee the passage through the
United States in immediate and
continuous transit of aliens destined to
foreign countries.

EFFECTIVE DATE: June 13, 1985.

FOR FURTHER INFORMATION CONTACT:
Loretta J. Shogren, Director, Policy
Directives and Instructions, Immigration
and Naturalization Service, 425 I Street,
NW., Washington, DC 20536, Telephone:
(202) 633-3048.

SUPPLEMENTARY INFORMATION: The
Commissioner of Immigration and
Naturalization entered into an
agreement with Egyptair on June 13,
1985 to guarantee passage through the
United States in immediate and
continuous transit of aliens destined to
foreign countries.

The agreement provides for the
waiver of certain documentary
requirements and facilities the air travel
of passengers on international flights
while passing through the United States.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because the amendment merely makes
an editorial change to the listing of
transportation lines.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule will
not have a significant impact on a
substantial number of small entities.

This order constitutes a notice to the
public under 5 U.S.C. 552 and is not a
rule within the definition of section 1(a)
of E.O. 12291.

List of Subjects in 8 CFR Part 238

Airlines, Aliens, Government
contracts, Travel, Travel restriction.

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

1. The authority citation for Part 238
continues to read as follows:
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Authority: Secs. 103 and 238 of the
Immigration and Nationality Act, as amended
(8 U.S.C. 1103 and 1228).

§238.3 [Amended]

2.In § 238.3 Aliens in immediate and
continuous transit, the listing of
transportetinn lines in paragraph (b)
Signatory lines is amended by: Adding -
in alphabetical sequence, Egyptair.
* * * * *

Dated: June 17, 1985.
Marvin J. Gibson,
Acting Associate Commissioner,
Examinations, Immigration and
Naturalization Service.
|FR Doc. 85-15086 Filed 6-21-85; 8:45 am]
BILLING CODE 4410-10-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 9

Government in the Sunshine Act
Regulations

AGENCY: Nuclear Regulatory
Commission.

ACTION: Interim rule with request for
comments: Extension of comment
period.

SUMMARY: On May 21, 1985 (50 FR
20889}, the Nuclear Regulatory
Commission published an interim rule
change conforming the definition of
"meeting” in its Government in the
Sunshine Act regulations to guidance
contained in a recent Supreme Court
decision. The notice provided a 30-day
period for public comment on whether
the interim rule change should be made
final. Two interested parties having
requested a two-week extension of time,
based on the significance of the issues
involved and other factors, the NRC has
decided to extend the comment period
by 15 days, to July 5, 1985.

OATE: The extended comment period
expires July 5, 1985. Comments received
after that date will be considered if it is
practical to do so, but assurance of
consideration cannot be given except as
to comments received on or before that
date.

ADDRESSES: Submit written comments
to the Secretary of the Commission,
Washington, D.C. 20555, attention:
Docketing and Servicing Branch. Copies
of comments received may be examined
at the NRC Public Document Room, 1717
H Street, NW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Peter Crane, Office of General Counsel,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, telephone (202)
634-1465.

Dated at Washington, D.C. this 19th day of
june, 1985.

For the Nuclear Regulatory Commission.
Samuel }. Chilk,
Secretary of the Commission.
[FR Doc. 85-15144 Filed 6-21-85; 8:45 am)
BILLING CODE 7590-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 84-ANE~27, Amendment 39—
5072)

Airworthiness Directives; Pratt &
Whitney Aircraft JTOD-3A, -7, -7H,
-7A, -7AH, -7F, and -7J Series
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA}, DOT.

ACTiON: Final rule.

SuMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires removal of the centrifugal oil
filter {COF) and related gears, bearings,
and attaching hardware from the main
gearbox on Pratt & Whitney Aircraft
(PWA) JT9D-3A, -7, -7H, -7A, -7AH,
-7F, and -7] series turbofan engines in
accordance with PWA Service Bulletin
(SB] 5486, Revision 3. This AD is needed
to prevent gearbox initiated fires which
can result in an inflight shutdown,
complete loss of engine power, and an
aircraft fire hazard which may require
ground equipment for extinguishment.

DATES:

Effective—July 17, 1985.

Compliance schedule—As prescribed
in the body of the AD.

Incorporation by Reference—
Approved by the Director of the Federal
Register on July 17, 1985.

ADDRESSES: The applicable SB may be
obtained from Pratt & Whitney Aircraft,
Publication Department, P.O. Box 611,
Middletown, Connecticut 06457.

A copy of the SB is contained in Rules
Docket No. 84-ANE-~27, in the Office of
the Regional Counsel, New England
Region, Federal Aviation
Administration, 12 New England
Executive Park, Burlington,
Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Chris Gavriel, Transport Engine Branch,
ANE-141, Engine Certification Office,
Aircraft Certification Division, Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803,
telephone (617) 273-7084.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations (FARs) to include
a new AD requiring removal of the COF

-and related hardware from the main

gearbox on PWA JT9D-3A, -7, -7H, -7A,
-7AH, -7F, -7}, and -20 series turbofan
engines was published in the Federal
Register on February 8, 1985, (50 FR
5398). The proposal was prompted by a
number of COF failure induced gearbox
fires on certain PWA JT9D-3A, -7, -7H,
~7A, -7AH, -7F and -7] series turbofan
engines, and by a number of COF
element failures on certain PWA JT9D-
20 turbofan engines. The FAA has
determined that since this condition is
likely to exist or develop on other
engines of the same type design, a new
AD is being issued which requires
incorporation of PWA SB 5486, Revision
3, dated August 29, 1983. This SB
specifies the procedure for the removal
of the COF, related gears, bearings, and
attaching hardware from the main
gearbox in the Boeing 747 series, JT9D
engine powered, aircraft..

Interested persons have been afforded
the opportunity to participate in the
making of this amendment. Two
comments were received.

The first commentator recommended
modification of the compliance schedule
to read “whenever another module is
being replaced, i.e. LPC, HPT, LPT, etc.,
which requires an engine test, but not
later than December 31, 1988". The
second commentator recommended
modification of the compliance schedule
to read “when access to remove gearbox
is afforded, but not later than December
31, 1988". The second commentator
conducted an industry-wide survey
regarding compliance accomplishment,
based on the FAA's proposed schedule
and on the commentator’s proposed
schedule. The results showed that
industry can comply with this rule at an
equivalent rate without undue hardship
by adhering to the commentator's
schedule. The FAA has reviewed both
commentator's recommendations and
has adopted the second commentator's
proposal because it provides an
equivalent level of safety and it is less
restrictive,

The first commentator also
recommended that the [T9D-20 engine
model not be included in this rule for the
following reasons:

(a) The intent of this AD is to
eliminate gearbox fires by removing
certain bearings from the gearbox.
Incorporation of SB 5558 does not
remove any gearbox bearings from the
JT9D-20 engine model, only the COF
because the COF bearings and gear are
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part of the main gearbox drive for other
accessories.

(b) There has never been a gearbox
fire in this model. The FAA concurs with
this commentator and has deleted the
JTOD-20 engine model from this rule.

Conclusion

The FAA has determined that this
regulation involves 1,731 JT9D engines
installed on Boeing 747 series aircraft,
and the approximate total cost is
$4,152,152. It is also determined that
few, if any, small entities within the
meaning of the Regulatory Flexibility
Act will be affected since the rule
affects only operators using Boeing 747
aircraft in which the JT9D engines are
installed, none of which are believed to
be small entities. Therefore, I certify that
this action (1) is not a “major rule”
under Executive Order 12291; (2) is not a,
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this section is
contained in the regulatory docket. A
copy of it may be obtained by contacting
the person identified under the caption
“FOR FURTHER INFORMATION CONTACT”.

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety, Incorporation by
reference.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the FAR as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) {(Revised, Pub. L. 97-449,
January 12, 1983); and (14 CFR 11.89); 49 CFR
1.47.

2. By adding the following new AD.

Pratt & Whitney Aircraft: Applies to Pratt &
Whitney Aircraft JT9D-3A, -7, -7H, -7A.,
-7AH, -7F, and -7}, series turbofan
engines.

Compliance is required as indicated, unless
already accomplished.

To prevent centrifugal oil filter (COF})
bearing failures which may initiate main
gearbox fires, accomplish the following:

Remove the COF, related gears, bearings,
and attaching hardware from the main
gearbox of PWA JT9D-3A, -7, -7H, -7A,
~7AH, -7F, and -7] series turbofan engines per
PWA 5B 5486, Revision 3, dated August 29,
1983, or FAA approved equivalent, when
access to the removed gearbox is afforded,
but not later than December 31, 1988.

Upon request, an alternative means of
compliance may be approved by the
Manager, Engine Certification Office, Aircraft
Certification Division, New England Region,
Federal Aviation Administration, 12 New
England Executive Park, Burlington,
Massachusetts 01803.

Aircraft may be ferried in accordance with
the provisions of Federal Aviation
Regulations (FARs) 21.197 and 21.199to a
base where the AD can be accomplished.

Upon request of the operator, an FAA
maintenance inspector, subject to prior
approval of the Manager, Engine Certification
Office, FAA New England Region, may adjust
the repetitive inspection intervals specified in
this AD to permit compliance at an
established inspection period of the operator
if the request contains substantiating data to
justify the increase for that operator.

The PWA SB 5486, Revision 3, dated
August 29, 1983, described in this directive is
incorporated herein and made a part hereof
pursuant to 5 U.S.C. 552(a)(1). All persons
affected by this directive who have not
already received the SB from the
manufacturer may obtain copies upon request
to Pratt & Whitney Aircraft, Publication
Department, P.O. Box 611, Middletown,
Connecticut 06457. This document also may
be examined at the Office of the Regional
Counsel, Federal Aviation Administration,
New England Region, Rules Docket No. 84~
ANE-27, 12 New England Executive Park,
Burlington, Massachusetts 01803, between the
hours of 8:00 a.m. and 4:30 p.m., Monday
through Friday except Federal holidays.

This amendment becomes effective on July
17, 1985.

Issued in Burlington, Massachusetts, on
May 20, 1985.

Robert E. Whittington,

Director, New England Region.

[FR Doc. 85-15180 Filed 6-21-85; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration
21 CFR Part 812

[Docket No. 76N-0324)

Investigationat Device Exemptions;
Conforming Amendments

AGENCY: Food and Drug Administration.
ACYiON: Final rule.

SUMMARY: The Food and Drug
Adminisgtration (FDA) is amending its
investigational device exemption (IDE)
regulations to make clear that IDE
supplements are considered approved 30
days after FDA receives an application
if FDA does not expressly disapprove
the application. This action will conform
the IDE regulations to the Federal Food,
Drug, and Cosmetic Act.

DATES: Effective June 24, 1985;
comments by July 24, 1985.

ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATON CONTACT:
Halyna Breslawec, Center for Devices
and Radiological Health (HFZ—403),
Food and Drug Administration, 8757
Georgia Ave., Silver Spring, MD 20910,
301-427-8162.

SUPPLEMENTARY INFORMATION: In the
Federal Register of January 18, 1980 (45
FR 3732), FDA issued a final rule (21
CFR Part 812) setting forth the
conditions under which investigations of
medical devices involving human
subjects may be exempt from certain
requirements of the Federal Food, Drug,
and Cosmetic Act (the act) in
accordance with the Medical Device
Amendments of 1976 (Pub. L. 94-295) to
the act. Paragraphs (a) and (b) of

§ 812.35 of the final rule {approved by
the Office of Managment and Budget
under control number 0910-0078), as
amended effective April 12, 1983 (48 FR
15621), provide, in pertinent part:

(a) Changes in investigational plan. A
sponsor shall: (1} Submit to FDA a
supplemental application if the sponsor
or an investigator proposes a change in
the investigational plan that may affect
its scientific soundness or the rights,
safety, or welfare of subjects, and (2)
obtain FDA approval of any such
change, and IRB [institutional review
board] approval when the change
involves the rights, safety, or welfare of
subjects (see §§ 56.110 and 56.111),
before implementation. * * *

(b) IRB approval for new facilities. A
sponsor shall submit to FDA a
certification of any IRB approval of an
investigation or a part of an
investigation not included in the IDE
application. If the investigation is
otherwise unchanged, the supplemental
application shall consist of an updating
of the information required by
§ 812.20(b) and a description of any
modifications in the investigational plan
required by the IRB as a condition of
approval. A certification of IRB approval
need not be included in the initial
submission of the supplemental
application, and such certification is not
a precondition for agency consideration
the application. Nevertheless, a sponsor
may not begin a part of an investigation
at a facility until the IRB has approved
the investigation, FDA has received the
certification of IRB approval, and FDA
has approved the supplemental
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application relating to the part of the
investigation (see § 56.103{a)).

FDA has determined that the
references in § 812.35 (a) and (b) to
“FDA approval” and “FDA has
approved,” respectively, are ambiguous
in that they could be interpreted as: (1)
Requiring express prior approval of a
supplemental IDE application by the
agency or {2) providing for express prior
approval of a supplemental IDE
application by the agency, as well as
providing for automatic approval of a
supplemental IDE application if FDA
does not expressly disapprove the
application within 30 days after the
agency receives the application. Of
these two interpretations, only the
second is consistent with section
520(g)(4)(A) of the act (21 U.S.C.
360j(g)(4)(A)), which provides:

(4}(A) An application, submitted in
accordance with the procedures prescribed
by regulations under [section 520(g)(2)], for
an exemption for a device {other than an
exemption from section 516) shall be deemed
approved on the thirtieth day after the
submission of the application to [FDA] unless
on or before such day [FDA] by order
disapproves the application and notifies the
applicant of the disapproval of the
application. [Emphasis added.)

Section 520(g}(4)(A) of the act applies
to supplemental, as well as original, IDE
applications because FDA'’s authority to
establish procedures for supplemental
applications derives from the general
authority in section 520(g) to establish
procedures for original applications.

FDA is correcting the ambiguity in
§ 812.35 (a) and (b) by amending these
paragraphs to conform them to section
520(g)(4)(A) of the act. FDA is amending
§ 812.35 (a) and (b) by providing in each
paragraph that agency approval of a
supplemental IDE application is to be
obtained under § 812.30(a), which
provides for automatic approval of
applications that FDA does not
disapprove within 30 days after receipt.
As a result of the amendments to
§ 812.35 (a) and (b), § 812.30(a) now
specifically governs FDA action on
supplemental, as well as origingl, IDE
applications,

An original IDE application that does
not contain the information required by
§ 812.20(b) is not subject to automatic
approval. Similarly, FDA advises that it
may not treat as a supplemental IDE
application a submission under § 812.35
(a) or (b) which is deficient on its face in
that it does not contain the information
required under § 812.35, including, under
§ 812.35(b), updating of the information
required by § 812.20(b), and any other
relevant information FDA requires
under § 812.20(c). FDA interprets these
provisions to require the submission of,

among other items: (1} A description of
any change in the previously approved
investigational plan; (2) the reasons for
the change; (3) the name and address of
the institution and the name, address,
and chairperson of the reviewing IRB, if
a new institution is to be added; and (4)
any information previously required by
FDA as a condition to approval of a
proposed change in the investigation. A
submission not including this
information will not be deemed
approved under § 812.30(a){1) 30 days
after receipt by the agency. Within 30
days after FDA receives a submission,
FDA will notify the sponsor orally or in
writing if the submission is not
complete.

Section 812.35 permits a sponsor to
submit a supplemental IDE application
in two stages. Although § 812.35(b)
provides that both FDA and IRB
approval are required to add a new
facility, a complete supplemental
application for the purpose of FDA
review need not contain certification of
IRB approval. As amended § 812.35{b)
states, however, “[n]evertheless, a
sponsor may not begin a part of an -
investigation at a facility until the IRB
has approved the investigation, FDA has
received the certification of IRB
approval, and FDA, under § 812.30(a),
has approved the supplemental
application relating to that part of the
investigation (see § 56.103(a)).” If a
supplement requests approval for an
additional device but does not include
certification of IRB approval to add a
new facility, the sponosr is not
authorized to ship the additional device
to the new facility, even if 30 days have
elapsed since FDA's receipt of the
submission, unless IRB approval has
been obtained and FDA has received
the certification of IRB approval. A
certification of IRB approval is received
on the date the certification is
postmarked or hand-delivered to FDA.

The Commissioner of Food and Drugs .

finds for good cause that notice, public
procedure, and delayed effective date

are unnecessary in accordance with the

Administrative Procedure Act {5 U.S.C.
553(b)(B) and (d)(3)) and 21 CFR
10.40{c)(4)(ii), because the amendments
to §812.35 (a) and (b) are merely
clarifying amendments that conform
these paragraphs to section 520(g)(4)(A)
of the act. The agency, nevertheless, is
providing a 30-day period during which
it will accept comments on the
amendments. If FDA decides on the
basis of the comments received that any
change to the amendments is necessary,
it will publish the change in the Federal
Register.

Interested persons may, on or before
July 24, 1985, submit to the Dockets

Management Branch (address above)
written comments on this final rule.
Such comments will be considered in
determining whether further changes to
the amendments are warranted. Two
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number found
in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

A regulatory impact analysis in not
required because the amendments
merely clarify an existing regulation so
that it conforms to the act. The
ambiguity in the present regulation is
resolved in a manner that could have
only a beneficial economic effect on
those subject to the regulation.

Because these amendments are issued
as a final rule without being preceded
by a notice of proposed rulemaking, a
regulatory flexibility analysis under
section 604 of the Regulatory Flexibility
Act (Pub. L. 96-354) is not required. In
any event, the rule will not have a
significant economic impact on a
substantial number of small entities for
the reasons explained above.

List of Subjects in 21 CFR Part 812

Health records, Investigational device
exemptions, Medical devices, Medical
device research, Reporting and record
keeping requirements.

PART 812—INVESTIGATIONAL
DEVICE EXEMPTIONS

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 812 is amended
as follows:

1. The authori'ty citation for 21 CFR
Part 812 is revised to read as follows:

Authority: Secs. 301, 501, 502, 520, 701(a),
702, 704, 801, 52 Stat. 1042~1043 as amended,
1049-1051 as amended 1055, 1056-1058 as
amended, 67 Stat. 476-477 as amended, 90
Stat. 565-574 (21 U.S.C. 331, 351, 352, 360j,
371(a), 372, 374, 381); 21 CFR 5.10.

2. In Part 812, § 812.35 is revised to
read as follows:

§812.35 Supplemental applications.

(a) Changes in investigational plan, A
sponsor shall: (1) Submit to FDA a
supplemental application if the sponsor
or an investigator proposes a change in
the investigational plan that may affect
its scientific soundness or the rights,
safety, or welfare of subjects, and (2)
obtain FDA approval under § 812.30(a)
of any such change, and IRB approval
when the change involves the rights,
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safety, or welfare of subjects (see

§§ 56.110 and 56.111), before
implementation. These requirements do
not apply in the case of a deviation from
the investigational plan to protect the
life or physical will-being of a subject in
an emergency, which deviation shall be
reported to FDA within 5 working days
after the sponsor learns of it (see

§ 812.150(a)(4)). .

(b) IRB approval for new facilities. A
sponsor shall submit to FDA a
certification of any IRB approval of an
investigation or a part of an
investigation not included in the IDE
application. If the investigation is
otherwise unchanged, the supplemental
application shall consist of an updating
of the information required by
§ 812.20(b) and (c) and a description of
any modifications in the investigational
plan required by the IRB as a condition
of approval. A certification of IRB
approval need not be included in the
initial submission of the supplemental
application, and such certification is not
a precondition for agency consideration
of the application. Nevertheless, a
sponsor may not begin a part of an
investigation at a facility until the [RB
has approved the investigation, FDA has
received the cerification of IRB
approval, and FDA, under § 812.30(a),
has approved the supplemental
application relating to that part of the
investigation (see § 56.103(a}).

Dated: June 4, 1985.
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 8515089 Filed 6-21-85; 8:45 am)
BILLING CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT “

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 203, 213, 222, 234
[Dosket No. R-85-0722; FR-1028]

Prepayment Privileges and Application
of Monthly Payments Toward Late
Charges on FHA-Insured Single Family
Mortgages

AGENCY: Office of Assistant Secretary
for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This rule: (1) Eliminates the
30-day written notice requnirement for
prepayment of single family mortgages
and the requirement that prepayments
be made on an interest payment date;

{2) permits prepayments (in whole or in
part), other than those received on an
installment due date, to be credited on
the next installment due date; (3)
requires that lenders fully disclose in
writing the lender's policies on
collection of prepayment interest; and
(4) imposes sanctions, including
forfeiture of prepayment interest, on
lenders who violate the disclosure
requirements. This rule also permits
mortgagees to apply a portion of a
mortgagor’s total monthly payment to a
late charges.

EFFECTIVE DATE: August 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Richard B. Buchheit, Director, Single
Family Servicing Division, Office of
Single Family Housing, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, D.C.
20410-5000, Telephone: {202) 755-6672.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION:

1. Background

For many years, HUD's policies on
single family prepayments generated a
significant number of complaints from
mortgagors, members of Congress and
consumer interest groups. Current
regulations require that a mortgagor: (1)
Give the mortgagee a 30-day written
notice of intention to prepay the
mortgage, in whole or in part, and (2)
make such payment on the installment
due date (established by § 203.17 as the
first of the month), unless the mortgagee
elects to waive the requirements. If a
mortgagor fails to meet both conditions
for prepayment, the mortgagee may
refuse to accept prepayment until the
first day of the month following
expiration of the notice period, unless
the mortgagor agrees to pay interest to
such later date. Thus, if a mortgagor
gives a 30-day notice on September 15,
the mortgagee may refuse to accept the
prepayment until November 1, unless
the mortgagor agrees to pay interest to
November 1. The effect is two-fold: a
notice period much longer than 30 days,
and increased costs for the mortgagor.

When originally adopted, the
requirement for a 30-day notice period
was justified as giving lenders adequate
time to anticipate prepayments, to
develop close-out balances, and to
arrange for reinvestment of prepayment
funds. The advent of computers and
other advanced equipment, combined
with a greater degree of sophistication
among money managers and immediate
access to numerous short- and long-term
investment alternatives, has obviated
the need for a 30-day notice.

. Prepayments are now usually initiated
in connection with the sale of the

property and involve new financing.
Problems arise, however, because many
mortgagors and real estate brokers are
unfamiliar with the FHA regulations on
prepayment privileges, and schedule the
settlement date on the new home to take
place as early as possible after financing
is secured. The pressure for an early
settlement date and the lack of
familiarity with the regulations
generally override serious consideration
by the mortgagor of the prepayment
penalty and, in effect, deny the
mortgagor a reasonable opportunity to
postpone the date of settlement to
coincide with the date of prepayment set
by the mortgagee. Instead, the mortgagor
pays the extra interest in order to
complete the sale as scheduled.

The current regulations result in
mortgagees receiving significant
amounts of unearned interest from
prepaying mortgagors. Departmental -
data, gathered from HUD’s Management
Information System, indicated that
approximately 108,000 FHA-insured
morigages were prepaid in 1981. From
an analysis of the prepayment data,
HUD constructed a general composite
picture of the Department’s average
annual single family mortgage
prepayment activity. That composite
indicated that the typical mortgage: (1)
Was prepaid in the 6th year of the 30-
year term, (2) had an average
outstanding balance of $55,000 at time of
prepayment, dnd (3) was financed at a
12 percent interest rate. HUD estimated
that an average amount of $804,
representing one and one-half months of
extra interest, was paid by 75 percent of
all prepaying mortgagors. Based on this
estimate, the average annual number of
prepaying mortgagors paying extra
interest was estimated to be about
81,000 (75 percent of 108,000), and the
total amount of extra interest paid by
such mortgagors was estimated to be
$65,124,000 (81,000 times $804).

1. The 1979 and 1984 Proposed Rules

On October 31, 1979 (at 44 FR 62531),
the Department published a proposed
rule to amend 24 CFR 203.558 to provide
that, with respect to single family
mortgages insured on or after the
effective date of the rule, a mortgagee:
{1) Could not require a 30-day written
notice of the mortgagor’s intention to
prepay the mortgage; (2) must credit a
prepayment in full as of the date the
payment was received; and (3) need not
credit a partial prepayment {other than
one received on an installment due date)
until the following installment due date.
The rule also proposed to amend
§ 203.608 to require the mortgagee to
permit reinstatement of a mortgage
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under certain circumstances, including
after the institution of foreclosure
proceedings.

Comments received in response to the
October 31, 1979 proposed rule were
generally opposed to the provisions
relating to crediting of a prepayment as
of the date it was received and to the
reinstatement of a mortgage. The main
arguments against the proposed rule
were that: (1) Crediting prepayments in
full as of the date payment was received
would act to the severe detriment of
mortgagees participating in the
Government National Mortgage
Association (GNMA) mortgage-backed
securities program, since GNMA
requires that mortgagees pass through
interest through the last day of the
month in which the payment is received;
and (2) requiring reinstatement of the
mortgage would serve to protect
chronically delinquent mortgagors.

Early in 1984, the Department decided
to republish for public comment that
portion of the 1979 proposed rule dealing
with prepayment privileges, because
HUD continued to believe that, under
the current regulations, prepaying
mortgagors are subject to inequitable
treatment by mortgagees with regard to
the imposition of extra interest, The
Department also believed that
republication as a proposed rule was
- appropriate because of the significant
period of time that had elapsed since the
initial publication of the proposed rule.
It was decided, however, that the
portion of the 1979 propoesed rule that
would have required reinstatement of
mortgages should, in response to the
critical public comments, be withdrawn.
(HUD reserved the right to repropose a
similar amendment or to consider
another course of action at some future
time on the matter of reinstatement of a
mortgage.)

On May 18, 1984 (at 49 FR 21079), the
Department republished the proposed
rule to amend sections in 24 CFR Parts
203, 213, and 234 which deal with
prepayment privileges. The proposed
rule provided that, with respect to
mortgages insured on or after the
effective date of the (final) rule, a
mortgagee: (1) Could not require a 30-
day written notice of the mortgagor’s
intention to prepay the mortgage; (2)
must credit a prepayment in full as of
the date the payment was received; and
(3) need not credit a partial prepayment,
other than one received on an
installment due date, until the next
following installment due date.

For those mortgages that were insured
before the effective date of the rule,
mortgagees could continue to exercise
the option permitted by 24 CFR 203.558
and collect interest until the first day of

the month following expiration of the 30-
day notice of prepayment.

The rule also added proposed
amendments to sections in 24 CFR Parts
203, 213 and 222 relating to application
of monthly payments on single family
mortgages. The proposed amendments
to §§ 203.24, 213.515 and 222.6 would
add late charges to the list of items to
which the mortgagee may apply a
portion of a total monthly payment.
Section 203.554 already permits
mortgagees to deduct late charges from
the monthly payment, subject to notice
requirements, if such deduction is not
inconsistent with the terms of the
mortgage. The amendments would
clarify that such deductions are
permitted and would codify late charge
collection procedure set out HUD
Handbook 4330.1, Chapter 4, paragraph
63.

The proposed amendments would
continue safeguards relative to late
charges by: (1) Requiring the mortgagee
to give notice to the mortgagor of its
intention to impose a late charge, (2)
prohibiting a mortgagee from adding
previously uncollected late charges to
the monthly payment for purposes of
calculating the present late charge, {3)

-subjecting the collection of late charges

to the law of the State in which the
mortgage is serviced and to the terms of
the mortgage, and (4) prohibiting
initiation of foreclosure proceedings
when the only delinquency under the
mortgage is a late charge that is due but
unpaid.

The proposed amendments would be
reflected in HUD'’s new security
instruments, in order to further the
objective of section 905 of the Housing
and Community Development
Amendments of 1978. Section 905
requires that, insofar as it is practicable
and to the extent permitted by law,
HUD, the Department of Agriculture,
and the Veterans Administration should
use uniform note and mortgage forms
and other documents to reduce the
paperwork and regulatory burden on
homeowners and homebuyers.

II1. Discussion of Comments

The Department received eleven
comments in response to the May 18,
1984 proposed rule. The commenters
included eight mortgagees, two mortgage
banking associations, and one national
organization representing home
builders. All of the commenters were
critical of the portion of the proposed
rule dealing with prepayments, and
raised arguments similar to those made
in response to the October 31, 1979
proposed rule. No comments were
submitted regarding the proposed

amendments dealing with late
payments.

The following discussion represents
the scope and nature of the comments.

Ar Elimination of the 30-day Weritten
Notice Requirement

Of the ten comments dealing with the
proposed elimination of the 30-day
written notice requirement; five
commenters agreed that the notice was
no longer necessary for the purpose of
developing close-out balances or as an
aid to reinvestment of prepayment
funds. Five commenters expressed
opposition to its elimination, but only
two of those commenters advanced any
reasons in support of their postion.
Those reasons were: (1) The initial
justifications for the requirement are
still valid, and (2) mortgagors should be
held to the terms of the mortgage.

 B. Crediting Prepayments in Full as of

the Date Payment Is Received.

The commenters were unanimous in
opposing the proposed change that
would require lenders to credit
prepayments in full as of the date
payment is received. Their basic
arguments can be summarized as

_ follows:

(1) The change would impose serious
burdens on mortgagees who place many
of their FHA-insured mortgages in the
GNMA mortgage-backed securities
(MBS]) program;

(2) HUD's estimates are inaccurate
regarding the percentages of FHA-
insured mortgages that are placed in
GNMA-MBS pools and or prepaying
mortgagors who are charged extra
interest;

{3) HUD and GNMA already require
mortgagees to absorb other expenses
relating to foreclosures, interest on
advances to GNMA pools, and interest
and penalty charges if MIP premiums
are not received by HUD on a timely
basis, even where the delay was not
caused by the mortgagee; '

(4) The rule would increase the cost of
housing for all buyers, and would have
the most serious impact on first-time
homebuyers and low- and moderate-
income families, because of higher up-
front costs and other charges that would
be needed; and

(5) HUD'’s arguments (A) that the
amendments are needed to conform
HUD's practices to those of the VA and
(B) that there is little evidence that
mortgagees have voiced significant
opposition to the VA practices are
invalid and inappropriate.

1. The changes impose serious
burdens on GNMA-MBS participants.
GNMA requires issuers/servicers
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participating in the MBS program to
pass through interest to certificate
holders through the last day of the
month of a prepayment in full,
regardless of the date of the
prepayment. For example, if prepayment
is made on September 5, the
participating issuer/servicer is required
to pass through interest to the security
holder through September 30, even
though, under the proposed rule, the
issuer/servicer would receive interest
from the mortgagor only until September
5. The proposed rule would force
issuers/servicers to absorb the
difference between the amount of
interest collected and the amount of
interest due GNMA.

Statistics supporting the May 18, 1984
proposed rule indicated that at least 70
percent of all FHA-insured single family
mortgages are placed in GNMA-MBS
pools. Based on the estimated 108,000
FHA-insured mortgages that are prepaid
in full annually, mortgagees would have
to absorb, on the average, pass-through
interest fees to GNMA on about 75,600
mortgages annually. HUD estimated that
the annual costs to MBS issuers
resulting from GNMA requirements
could ultimately exceed $20 million
dollars. Current statistics indicate that
about 90 to 95 percent of all such
mortgages are now placed in GNMA-
MBS pools; thus, the costs that
mortgagees would be required to absorb
would be significantly higher than
indicated in the proposed rule.

HUD noted in the proposed rule that,
because the rule would only apply
prospectively, the projected costs for
MBS issuers (and savings for prepaying
mortgagors) would not be entirely
realized until the rule was adopted and
in effect for six years. Accordingly, the
annual cost to the MBS issuers, based
on the figures used in the proposed rule
and assuming that the number of
prepayments in full increase in an even
amount every year, would be about $3.4
millidn the first year, with a $3.4 million
increase every year until the $20.3
million level was reached in the sixth
year. Based on the same assumptions,
the net savings to mortgagors would
approximate $10.8 million the first year
and increase by a like amount annually
until the projected $65 million level was
reached in the sixth year. These
projections assumed that a//
prepayments in full occur by the end of
the sixth year of the mortgage term.
More realistically, the projected costs
and savings would be at a lower annual
rate and extend over a longer period of
time, since many prepayments in full do
not occur until after the sixth year of the
mortgage term.

2. HUD's estimates of the problem are
inaccurate. The commenters challenged
the accuracy of the percentages ascribed
by HUD to the number of FHA-insured
mortgages placed in GNMA-MBS pools
and to the number of prepaying
mortgagors charged extra interest. HUD
set forth, in extensive detail, the
methodology it followed in developing
its estimates. HUD was careful not to
suggest that the figures were precise,
stating several times that the figures
represented an average drawn from the
Department's analysis of data reflecting
single family mortgage activity.
Although current estimates indicate that
a higher percentage of FHA-insured
mortgages are placed in GNMA-MBS
pools than was indicated in the
proposed rule, HUD believes that its
estimates are reasonable and sufficient
to show that prepaying mortgagors are
currently being treated in an inequitable
manner with regard to the collection of
extra interest for the month following
the GNMA pass-through period.

3. HUD and GNMA require
mortgagees to absorb other costs.
Several of the commenters asserted that
HUD and GNMA already require
mortgagees to absorb other expenses
relating to foreclosures, interest on
advances to GNMA pools, and interest
and penalties on MIP premiums, if HUD
does not receive them on a timely basis.
Some commenters also argued that the
current regulations are appropriate,
because they permit mortgagees to
subsidize losses caused by the VA
requirements. The Department believes
that the costs of doing business should
not be absorbed by prepaying
mortgagors, but is a burden best carried
by the lending industry itself. Moreover,
HUD experience suggests that
mortgagees are granted sufficient
financial inducement to make their
operations profitable without having
individual prepaying mortgagors
subsidize their operations.

4. The rule would impact adversely on
first-time and low- and moderate-
income buyers. A number of
commenters suggested that the proposed
rule would have an adverse effect on the
cost of housing, most particularly on
first-time and on low- and moderate-
income buyers. They pointed out that
mortgagees, in anticipation of placing
the mortgages in the GNMA-MBS
program, establish interest rates and
related costs at levels lower than would
otherwise be the case, a factor that is
most helpful to homebuyers on the
lower end of the income scale. The
commenters stated that the proposed
rule could result in fewer mortgages
being placed in the GNMA-MBS pool,

because the MBS yield is already 75-100
basis points below the FNMA yield.
Such a move away from GNMA could
lead to higher financing costs for
homebuyers.

HUD acknowledged in the proposed
rule that it was likely that interest costs
absorbed by GNMA issuers would be
passed on to new mortgagors through
points, fees, or similar devices. HUD
indicated that, since most prepayments
occur in connection with the purchase of
another home, a sizable portion of such
interest cost would be borne by
mortgagors who had accomplished a
“gavings” in prepaying their FHA-
insured mortgages, and that such
mortgagors could better assume the
extra costs in financing new mortgages
going into a GNMA-MBS pool.

However, in light of the strong
arguments made by the commenters,
HUD has amended the proposed rule to
permit the mortgagee, in the case of
prepayment in full on other than an
installment due date, to collect interest
through the last day of the month in
which the prepayment is made, if the
mortgagee has advised the mortgagor in
writing of its prepayment policies.
Consequently, mortgagees will not be
required to absorb the cost of GNMA
pass-through interest or to pass on such
extra costs to prepaying mortgagors in
other ways.

5. Mortgagees have objected to VA's
prepayment policies. HUD had noted in
the proposed rule that, for many years,
MBS pools have included about 50
percent of all VA-guaranteed mortgages
and that such VA mortgages include the
prepayment rule that HUD was seeking
to adopt. HUD suggested that
mortgagees placing VA-guaranteed
mortgages in MBS pools have borne any
interest-penalty risks attendant upon the
prepayment of VA mortgages, without
any apparent serious effort to change
the VA rule. Consequently, HUD
suggested that there was little basis for
such mortgagees to object to HUD's
efforts to adopt the same rule.

Special exception was taken to HUD's
statements that mortgagees have taken
little, if any, action, to have the VA
amend its rules regarding prepayment
policies and the requirement that
payments be credited as of the date that
they are recevied. The commenters
stated that, on the contrary, numerous
efforts had been made by individual
mortgagees and the mortgage bankers’
association to influence the VA to
change its policies. The commenters
noted that many mortgagees
experienced significant losses on their
VA mortgages in 1983 because of the
high number of mortgages that were
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refinanced, and some noted that they
were able to offset VA losses because of
HUD regulations that permit them to
require prepaying mortgagors to pay the
extra interest.

Several of the commenters took issue
with the HUD assertion that the rule
was needed in order to conform its
policies with those of the VA. The
commenters also pointed out that there
are a number of current HUD practices
that do not conform with the VA, and
that it was unfair for HUD to focus on a
single issue.

HUD regrets its apparently incorrect
suggestion that mortgagees had
acquiesced in VA policies that were the
same as the policies HUD was
proposing. However, the major basis for
HUD's proposing the rule was not in fact
the VA issue; it was the inequity of the
burden placed on prepaying mortgagors.
Therefore, HUD does not accept the
comments that maintenance of HUD's
current procedure is necessary, so that
mortgagees can offset VA losses by
imposing extra interest costs on
mortgagors who prepay FHA-insured
morigages. The inappropriateness of
such an argument is obvious.
Mortgagees should find other, more
valid, vehicles for dealing with VA
losses than by imposing extra costs on
prepaying mortgagors who, by the
commenters’ own description (first-time,
low- and moderate-income
homebuyers), are least able financially
to subsidize the mortgagees’ losses.

After careful consideration of all of
the comments, as well as an analysis of
the effect of the current prepayment
policy on mortgagors and mortgagees,
HUD has decided to implement a change
in the regulations to eliminate the
inequitable interest burden currently
placed upon mortgagors who prepay
their mortgages in full.

IV. HUD’s Disposition of the Issues
Raised by the Commenters

A. Elimination of the 30-Day Written
Notice Requirement

In the absence of more substantive
arguments, HUD believes that changed
conditions permit lenders to determine
close-out balances and to develop
reinvestment strategies in a very short
time, and, thus, have negated the need
for the 30-day notice. The Department
notes also that the 30-day notice
requirement is not common practice or
policy in the conventional mortgage
market. This suggests that mortgagees
themselves recognize the lack of need
for such a notice. HUD has, therefure,
decided to eliminate the 30-day notice
requirement in the final rule.

B. Crediting Prepayments in Full as of
the Date Payment Is Received

The commenters raised some valid
points relative to mortgages placed in
MBS pools, but failed to address the
amount of unearned interest that
mortgagees retain and do not pass
through to GNMA. HUD data indicates
that most prepaying mortgagors are now
charged one and one-half months of
extra interest {estimated to equal $804
for each prepaying mortgagor).
Mortgagees participating in the GNMA-
MBS program pass through only a
portion of this unearned interest. MBS
issuers retain at least a month's portion
of the extra interest, or approximately
$30.3 million annually (based upon the
average monthly interest cost of $536
times the average number of prepaid
mortgages in GNMA MBS pools). The
amount of extra interest retained by
mortgagees on mortgages that were not
placed in the GNMA-MBS program is
even higher.

To address the valid issues raised by
the commenters and the legitimate
interests of prepaying mortgagors, HUD
has decided to make the following
changes from the proposed rule: (1)
Permit a mortgagee, with regard to a
mortgagor making prepayment in full on
other than an installment due date, to
collect interest through the last day of
the month in which the payment is
made; (2) require a mortgagee to
disclose, in a form approved by the
Commissioner, its policies regarding
prepayments at the time the mortgagor
indicates an intention to prepay the
mortgage; and (3) subject a mortgagee
who violates the full disclosure
requirements to forfeiture of interest
received for the period after the date of
prepayment in full, and to other .
sanctions permitted under Part 25 of this
title. The disclosure provisions will
clarify existing HUD policy and practice.

These changes benefit both
mortgagees and prepaying mortgagors
by: (1) Preventing mortgagees from
having to absorb the pass-through
interest costs imposed by GNMA for
participation in the MBS program; and
(2) freeing prepaying mortgagors from
the burdens of having to pay interest for
the month following the month in which
the prepayment is made.

V. Summary of Changes in the Final
Rule

For ease of identification, the
principal changes in the final rule are
listed below.

1. In the case of prepayments of
mortgages insured after the effective
date of this rule, if prepayment is offered
on other than an installment due date,

mortgagees may refuse to accept the
payment until the next installment due
date, or require payment of interest to
that date, but only if the mortgagee
meets disclosure requirements. The
mortgagee may no longer require
payment of interest for the month after
the month in which prepayment is made.
2. New provisions are added to
§ 203.558 to (a) require full disclosure, in
a form approved by the Commissioner,
by the mortgagee of its prepayment
policies at the time the mortgagor
indicates an intention to prepay the
mortgage in full, and (b) subject
mortgagees who violate the disclosure
requirements to (i) forfeiture of that
portion of the interest collected for the
period beyond the date of prepayment in
full, and (ii) such other administrative
actions as are authorized against
morigagees by the Mortgagee Review
Board under 24 CFR Part 25. The current
regulations. require that the mortgagor
be advised of the mortgagor's
prepayment policy. The amendment is
intended to clarify how the mortgagor
must be advised of the mortgagor's
prepayment policy and what actions the
Department may take if the mortgagee
fails to provide the required disclosure.
3. Section 234.39 is amended to
conform to changes made with regard to
application of a monthly payment to late
charges made in Parts 203, 213 and 222.
The amendment was inadvertently left
out of the proposed rule.

VI. Findings and Other Matters

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulations. Analysis of the rule
indicates that it does not: (1) Have an
annual effect on the economy of $100
million or more; {2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local governmental
agencies, or geographic regions; or (3)
have a significant adverse effect on-
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

It is estimated that an average of 9,000
FHA-insured single family mortgages
are prepaid each month, and that 75
percent of these mortgages are currently
subjected to 1%z months of extra
interest. HUD data also indicates that
the largest number of FHA-insured
single family mortgages are prepaid in
the 6th year of their term. A typical 30-
year mortgage having a principal
balance of $55,000 and an interest rate
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of 12 percent costs the mortgagor
approximately $536 per month in
interest costs in the sixth year of the
mortgage term. Under this rule,
mortgagors will be required to pay
interest only through the end of the
month in which prepayment is made (to
cover GNMA pass-through
requirements), and, thus, will save one
month’s extra interest that morigagees
may now collect. In a 12-month period, it
is estimated that the total savings on
such prepaid mortgages would be about
$43,416,000, an amount which is well
below the $100 million threshold.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
during regular hours in the office of the
Rules Docket Clerk, Office of the
General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410-5000.

Under 5 U.S.C. 605(b) {the Regulatory
Flexibility Act), the undersigned hereby
certifies that this rule does not have a
significant impact on a substantial
number of small entities, because
adequate means exist for mortgagees,
including small mortgagees, to adjust
their procedures to account for any
economic impacts of this rule in
advance of its effect on their business
obligations.

Paperwork Reduction Act. The
information collection requirement
contained in this rule has been
submitted to the Office of Management
and Budget for review under the
provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501-3520). No
person may be subjected to a penalty for
failure to comply with these information
collection requirements until they have
been approved and assigned an OMB
control number. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

This rule was listed as sequence
number 39 (H-9-79; FR 1028} in the
Department’s Semiannual Agenda of
Regulations, published on April 29, 1985
(50 FR 17286, 17301) under Executive
Order 12291 and the Regulatory
Flexibility Act.

The following numbers identify the
programs, as listed in the Catalog of
Federal Domestic Assistance, affected
by the regulatory changes: 14.108, 14.117,
14.119, 14.120, 14.121, 14.122, 14.123,
14.130, 14.132, 14.133, 14.140, 14.159,

14.161, 14.163, 14.165, 14.166, 14.172, and
14.175.

List of Subjects
24 CFR Part 203
Home improvement, Loan programs:

- Housing and community development,

Mortgage insurance, Solar energy.
24 CFR Part 213

Mortgage insurance, Cooperatives.
24 CFR Part 222

Condominiums, Military personnel,
Mortgage insurance.

24 CFR Part 234

Condominiums, Mortgage insurance,
Homeownership, Projects, Units.

Accordingly, 24 CFR Parts 203, 213,
222 and 234 are amended as follows:

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

1. The authority citation for 24 CFR
Part 203 continues to read as follows:

Authority: Secs. 203 and 211, National
Housing Act (12 U.S.C. 1709, 1715b); Sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. By revising § 203.22, paragraph (b),
to read as follows:

§ 203.22 Payment of insurance premiums
or charges; prepayment privilege.

* * * * *

(b) Prepayment privilege. The
mortgage shall contain a provision
permitting the mortgagor to prepay the
mortgage in whole or in part on any
installment due date, but shall not
provide for the payment of any charge
on account of such prepayment.

3. By revising § 203.24, paragraphs
(a)(1) through (a)(4), to read as follows:

§ 203.24 Application of payments.

(a) * % ow

(1) Premium charges under the
contract of insurance (other than a one-
time mortgage insurance premium paid
in accordance with § 203.280), charges
for open-end advances, ground rents,
taxes, special assessments, flood
insurance premiums, if required, and fire
and other hazard insurance premiums;

(2) Interest on the mortgage;

(3) Amortization of the principal of the
mortgage; and

(4) Late charges, if permitted under
the terms of the mortgage and subject to

- such conditions as the Commissioner

may prescribe.
* * * * w

4. By revising § 203.558 to read as
follows:

§ 203.558 Handling prepayments.

(a) Notwithstanding the terms of the
mortgage, the mortgagee may accept a

" prepayment at any time and in any

amount. Except as set out below,
monthly interest on the debt must be
calculated on the actual unpaid
principal balance of the loan.

(b) With respect to mortgages insured
before August 2, 1985, if a prepayment is
offered on other than an installment due
date, the mortgagee may refuse to
accept the prepayment until the first day
of the month following expiration of the
30-day notice period as provided in the
mortgage, or may require payment of -
interest to that date, but only if the
mortgagee so advises the mortgagor, in a
form approved by the Commissioner, in
response to the mortgagor's inquiry,
request for payoff figures, or tender of
prepayment.

{c) With respect to mortgages insured
on or after August 2, 1985, the mortgagee
shall not require 30 days' advance
notice of prepayment, even if the
mortgage instrument purports to require

- such notice. If the prepayment is offered

on other than an installment due date,
the mortgagee may refuse to accept the
prepayment until the next installment
due date (the first day of the month), or
may require payment of interest to that
date, but only if the mortgagee so
advises the mortgagor, in a form
approved by the Commissioner, in
response to the mortgagor's inquiry,
request for payoff figures, or tender of
prepayment.

(d) If the installment due date (the
first day of the month) falls on a
nonworking day, the mortgagor’s notice
of intention to prepay under paragraph
{b) or the prepayment shall be timely if
received on the next working day.

{e) If the mortgagee fails to meet the
full disclosure requirements of
subparagraphs (b) and (c) of this
gection, the mortgagee may be subject to
forfeiture of that portion of the interest
collected for the period beyond the date
that prepayment in full was received
and to such other actions as are
provided in Part 25 of this title.

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

5. The authority citation for 24 CFR
Part 213 continues to read as follows:

Authority: Secs. 211, 213, National Housing
Act (12 U.S.C. 1715b, 1715e); Sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

6. By revising § 213.513, paragraph (b),
to read as follows:
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§213.513 Pavment of insurance premiums
or charges; prepayment privilege.

* * L * -

{b) Prepayment privilege. The
mortgage shall contain a provision
permitting the mortgagor to prepay the
mortgage in whole or in part on any
installment due date, but shall not
provide for the payment of any charge
on account of such prepayment.

7. By revising § 213.515 to read as
follows:

§213.515 Payments, how applied.

{a) All monthly payments to be made
by the mortgagor to the mortgagee shall
be added together and the aggregate
amount of the payment shall be paid by
the mortgagor each month in a single
payment. The mortgagee shall apply the
monthly payment to the following items
in the order set forth:

(1) Premium charges under the
contract of insurance (including
insurance charges for open-end
advances), ground rents, taxes, special
assessments, flood insurance premiums,
if required, and fire and other hazard

_insurance premiums;

(2) Interest on the mortgage;

(3) Amortization of the principal of the
mortgage; and

(4) Late charges, if permitted under
the terms of the mortgage and subject to
such conditions as the Commissioner
may prescribe.

(b) Any deficiency in the amount of
any such monthly payment, unless made
good by the mortgagor on or before the
due date of the next monthly payment,
shall constitute an event of default
under the mortgage.

PART 222—~SERVICEMEN'S
MORTGAGE INSURANCE

8. The authority citation for 24 CFR
Part 222 is revised to read as set forth
below and any authority citation
following any section in Part 222 is
removed.

Authority: Secs. 211, 222, National Housing
Act {12 U.S.C. 1715b, 1715m); sec. 7(d},
Department of Housing and Urban
Development Act {42 U.S.C. 3535(d)).

9. By revising § 222.8, by removing the
word “and” after the semicolon at the
end of paragraph (a)(3), removing the
period at the end of paragraph (a)(4) and
adding in its place a semicolon and the
word “and” and by adding a new
paragraph (a)(5), to read as follows:

§ 222.6 Application of payments.
(a) * * %

{5) Late charges, if permitted under
the terms of the mortgage and subject to

such conditions as the Commissioner
may prescribe.

* * * * *

PART 234—CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

10. The authority citation for 24 CFR
Part 234 continues to read as follows:

Authority: Secs. 211, 234, National Housing
Act (12 U.S.C. 1715b, 1715y}); sec. 7(d).
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

11. By revising § 234.37, paragraph (b),
to read as follows:

§ 234.37 Prepayment of insurance

- premium or charges; prepayment privilege.

* * * * *

{b) Prepayment privilege. The

. mortgage shall contain a provision

permitting the mortgage to prepay the
mortgage in whole or in part on any -
installment due date, but shall not
provide for the payment of any charge
on account of such prepayment.
Prepayments offered or made on other
than an installment due date shall be
subject to the provisions of § 203.558.

12. By revising § 234.39 to read as
follows:

§ 234.39 Application of payments.

(a) All monthly payments to be made
by the mortgager to the mortgagee shall
be added together and the aggregate
amount of the payment shall be paid by
the mortgagor each month in a single
payment. The mortgagee shall apply the
monthly payment to the following items
in the order set forth:

(1) Premium charges under the
contract of insurance (including
insurance charges for open-end
advances), ground rents, taxes, special
assessments, and such fire and hazard
insurance premiums as may be required
by the mortgagee;

(2) Interest on the mortgage;

(3) Amortization of the principal of the
mortgage; and

(4) Late charges, if permitted under
the terms of the mortgage and subject to
such conditions as the Commissioner
may prescribe.

(b) Any deficiency in the amount of
the monthly payment, unless made good
by the mortgagor on or before the due
date of the next monthly payment, shall
constitute an event of default under the
mortgage.

Authority: (Sec. 211 of the National
Housing Act (12 U.S.C. 1709, 1715).)

Dated: June 14, 1985.
Janet Hale,
Acting General Deputy Assistant Secretary
for Housing-Deputy Federal Housing
Commissioner.
|FR Doc. 85-15070 Filed 6-21-85; 8:45 am]
BILLING CODE 4210-27-M

24 CFR Parts 207 and 255

[Docket No. R-85-0953; FR-1391]

Coinsurance for the Purchase or
Refinancing of Existing Multifamily
Housing Projects

AGENCY: Office of Assistant Secretary
for Housing-Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This rule promulgates, in the
form of a final rule, the numerous
interim revisions to 24 CFR Part 255
which have been made since its original
publication on July 2, 1980. Part 255
deals with Coinsurance for the Purchase

- or Refinancing of Existing Multifamily

Housing Projects. A companion rule, 24
CFR Part 251, dealing with Coinsurance
for the Construction or Substantial
Rehabilitation of Multifamily Housing
Projects, was promulgated as a final rule
on August 9, 1984. In addition to setting
forth the various substantive revisions
that have been made to Part 255 since
its inception, this final rule also reflects
the organization and structure of its
companion Part 251 rule. The two rules
are designed to work in tandem as parts
of a coordinated multifamily
coinsurance program.

EFFECTIVE DATE: August 2, 1985.

FOR FURTHER INFORMATION CONTACT:
James Hamernick, Office of Multifamily
Housing Development, Room 6132,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, telephone {202)
755-6500. (This is not a toll-free
number).

SUPPLEMENTARY INFORMATION: On May
25, 1983, the Department published, in
the form of an interim rule {48 FR 23386),
a major revision of 24 CFR Part 255
entitled “Coinsurance for the Purchase
or Refinancing of Existing Multifamily
Housing Projects”. Changes contained in
that revision included (1) further
extension of program eligibility to State
Housing Agencies, {2) provisions for
reinsurance of a lender’s coinsurance
risk, (3) revision of the maximum repair
limits permitted under the program, (4)

!
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tightening of the “sound capital
resources” requirement, and (5) changes
in the procedures and methods of
calculating insurance benefits under the
program. A discussion of the public
comments received concerning this
interim rule and a complete section-by-
section description of the changes this
final rule makes in the interim rule are
set forth below.

Further amendments to Part 255 were
published, at 49 FR 24634, on June 14,
1984. These amendments added new
provisions to Part 255 to implement
section 303 of the Housing and Urban-
Rural Recovery Act of 1983. Section 303
contains special provisions governing
the use of section 233(f) mortgage
insurance and coinsurance for existing
multifamily projects in connection with
properties to be rehabilitated under the
Housing Development Grant Program
set forth in 24 CFR Part 850 and the
Rental Rehabilitation Program set forth
in 24 CFR Part 511. No public comments
were received concerning these
amendments to Part 255.

Finally, technical revisions to Part 255
were published on May 3, 1984 (49 FR
19454) and on July 5, 1984 (49 FR 27489).
The May 8, 1984 revision implemented
section 404 of the Housing and Urban-
Rural Recovery Act of 1983, eliminating
HUD’s authority to set maximum
interest rates for FHA-insured
mortgages and providing that the
obligation to be insured will bear
interest at a rate agreed upon by the
borrower and lender. The July 5, 1984
revisions contain a number of program
amendments that (1) delete a
requirement that, with respect to
purchase transactions, all repairs be
completed before loan closing; {2} permit
coinsured lenders under Part 255 to
extend commitments during a temporary
lapse in the Secretary’s authority to
coinsure; (3) remove a special exception
for the purchase of fire safety equipment
and certain replacement items (such as
ranges and refrigerators), thereby
requiring these expenses to be counted
against the “substantial rehabilitation”
threshold; and (4) modify the term
“major building components” for
purposes of determining what
constitutes “substantial rehabilitation”
to exclude elevators as a major
component. This final rule reflects each
of these revisions which are, where
necessary, discussed in more detail in
the section-by-section description set
forth below. No public comments
relating to Part 255 were received in
connection with any of these published
revisions.

1

Public Comments Received on May 25,
1983 Interim Rule (48 FR 23399)

Eleven public comments were
received concerning this interim rule.
Five were from national organizations
(National Association of Homebuilders,
Mortgage Bankers Association, National
Leased Housing Association, Federal
National Mortgage Association, and the
Council of State Housing Agencies). The
remaining six were from private
mortgages or developers and a law firm.

The following is a listing of the major
recommendations or objections raised.
The Department’s disposition of these
issues, as well as its actions on a
number of other, more “technical”
questions raised by the commenters, are
either addressed in the listing or are set
forth later in this preamble in the
section-by-section “Description of Part
255—Final Rule”.

1. Extension of Progrom to State
Housing Agencies

Two comments expressed concern

over State Housing Agency participation

in the coinsurance program, urging that
such agencies limit their activities to
meeting the needs of the Nation's -
disadvantaged, specifically the elderly,
the handicapped and low-income
families. One of the comments strongly
urged that “the opportunity for such
agencies to participate be limited to
instances where an agency can
demonstrate that private lenders were
unwilling or unable to make coinsured
loans for the projects that the agency
wishes to undertake.” The Department
believes that the extension of the
coinsurance program to State Housing
Agencies is consistent with their general
eligibility to be approved mortgagees
under HUD’s general regulations (see
Subpart A of 24 CFR Part 203) and sees
no reason to exclude them where they
meet the requirements for approval
under § 255.102. We believe
participation by State Housing Agencies
will significantly broaden the potential
benefits of the coinsurance program.

2. Requirement that Repairs be
Completed Before Loan Closing.

Five comments stated that this
requirement in the interim rule creates a
serious impairment in the use of the
program and could serve to undermine
the security of both HUD and the
coinsuring lender. The comments urge a
revision of the interim rule to authorize
completion of repairs subsequent to
endorsement. The interim rule published
on July 5, 1984 (49 FR 27489) authorized
repairs subsequent to endorsement with
respect to purchase transactions. HUD's
experience with the Part 255 program

demonstrates that continuing the
restriction on repairs after endorsement
with respect to refinancing is
unnecessary and undesirable. Thus, this
final rule authorizes repairs after
endorsement with respect to both
purchase and refinancing transactions.

3. Designation of Reinsurer as “Licensed
Mortgage Guarantee Insurer”

One comment objected that the
language in § 255.106(b) of the interim
rule providing that a coinsuring lender
may obtain reinsurance from “a licensed
mortgage guarantee insurer’ may,
because of various State laws, unduly
limit the type of insurer qualified to
provide such insurance. The Department
believes there is a basis for such
concern and the term “licensed
mortgage guarantee insurer” is deleted
in this final rule (see § 255.107).

4. Assignment of Coinsured Morigage as
Security.

One comment urged that the
regulations make clear that the lender is
authorized to transfer a coinsured
mortgage to a reinsurer as part of a
pledge or other security arrangement.
The final rule contains a new § 255.108
substantially the same as § 251.108,
which allows the pledging of beneficial
interests as security.

5. One Year Delay Before Lender Fee
Chargeable to Mortgagor.

Three comments urged that coinsuring
lenders be allowed to collect a 0.25
percent lender fee starting at the date of
loan closing or endorsement, rather than
one year after first payment to principal
as is required in § 255.402(b) of the
interim rule. The Department believes
that authorizing any such earlier
collection of the lender fee would
violate section 203(c) of the National
Housing Act, 12 U.S.C. 1709(c), which
restricts mortgage insurance premiums
under title II programs to one percent
per year of the amount of the principal
obligation of the mortgage outstanding
at any time. Since the lender fee serves
to compensate the lender for its risk of
loss, it is, in essence, a mortgage
insurance premium. If this reinsurance
fee were permitted during the first year
following endorsement, then that
“premium”, when combined with the
regular mortgage insurance premium
provided for in § 255.801(a) of the final
rule, would exceed the one percent limit
imposed by section 203(c) of the
National Housing Act. For this reason,
the restriction in the interim rule is
retained in this final rule. There is,
however, a reduction in the final rule of
the amount of MIP which must be paid
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to HUD by the coinsuring lender to
cover the period from endorsement to
the anniversary date of first payment to
principal from.a full one percent per
year to 0.85 percent per year (see

§ 255.801(b) of final rule). The effect of
this reduction is to make available for
the lender's account, during this initial
start-up period, .35 percent of the
amount of MIP collected from the
mortgagor.

6. Adequacy of Fees and Charges

Two comments claimed that the
currently allowable lender fees and
charges under § 255.202 of the interim
rule are inadequate. The Department
has this question under continuous
review and believes that the current
allowable fees and charges cover the
reasonable costs of doing business
under the coinsurance program.

7. Secondary Obligations

One comment recommended that the
mortgagor, at or after loan closing, be
permitted to incur unlimited additional
obligations for any purpose, provided
that (1) the additional obligations are
represented by Surplus Cash Notes
(FHA Form 2223), (2) the notes are
secured by liens on the property which
are inferior to the coinsured mortgage,
and (3) in a purchase transaction, the
purchaser makes a cash downpayment
of 7% percent of either acquisition cost
or project value, whichever is less. The
Department does not agree with this
recommendation. To allow unlimited
secondary obligations in connection
with a coinsured project could adversely
affect its disposition (sales potential)
thereby increasing HUD's risk exposure.
The current limitations on secondary
financing, found in § 255.210 of the
interim rule, are, therefore, retained in
this final rule.

8. Loan Interest Rate

One comment recommended deletion
of HUD’s authority to set maximum loan
interest under § 255.214 of the interim
rule. This section was revised at 49 FR
19459 on May 8, 1984 in response to
statutory changes to provide that
coinsured loans will bear interest at a
rate agreed upon by the mortgagor and
coinsuring lender with no FHA-imposed
maximum to apply. This final rule, in
§ 255.204, reflects this revision in
interest rate requirements.

9. Prepayment of Coinsured Loans

Section 255.220{a}(3) of the interim
rule permits prepayment (generally
within 5 years of endorsement) of a
coinsured mortgage if the Commissioner
determines that continuation of the
project as rental housing is unnecessary

to assure adequate rental housing
opportunities for low- and moderate-
income people in the community. One
comment recommended that this
provision be revised to permit a
coinsuring lender to accept prepayments
within five years if the lender finds that
the project’s rentals equal or exceed 125
percent of the Section 8 Existing Fair
Market Rents for the same location, type
and size of units. The Department does
not believe that this automatic type of
exemption would accurately reflect the
statutory requirements contained in
section 223(f} of the National Housing
Act upon which paragraph

§ 255.220(a)(3) is based. More flexible
criteria for use in applying paragraph

§ 255.220(a)(3) are contained in HUD
handbooks and administrative
instructions.

10. Accelerated Payment of Insurance
Claims

One comment proposed that the
regulations be revised to allow HUD to
pay the entire insurance claim after
default and then be reimbursed later by
the lender for its share of any
coinsurance loss. It is asserted that such
a procedure would enhance bond ratings
for projects utilizing tax-exempt
financing.

We believe such a procedure is
unnecessary and that it tends to run
counter to some of the premises upon
which the coinsurance programs are
based. To ensure that coinsuring lenders
have sufficient funds to pay their
obligations in a timely manner, the
regulations require each participating
lender to maintain at least $1,500,000 in
sound capital resources and to increase
these resources by one dollar for each
$300 of outstanding principal
indebtedness on mortgages it has
coinsured. HUD also gives coinsuring
lenders the option of reinsuring part or
all of their coinsurance risk on
individual loans. Coinsuring lenders can
use this reinsurance to strengthen the
bond ratings for projects using tax-
exempt financing. The combination of
Sound Capital Resources and the ability
to reinsure should ensure adequate bond
ratings for projects utilizing tax-exempt
financing.

11. Required Fire and Hazard Insurance

One Comment noted, in discussing
§ 255.216(a) of the interim rule, that:

The requirement that the Commissioner be
included in the loss-payable clause appears
to be a carry-over from regulations governing
all other HUD programs. However, unlike all
other HUD programs, under co-insurance, the
lender does not have the option of assigning a
loan to HUD in the event of a default. The
Commissioner, therefore, will not become a

mortgagee by assignment and it would

appear that the naming of the Commissioner

in the mortgagee loss payable clause, given
such circumstances, would be inappropriate.

The Department does not completely
agree with this recommendation. For
example, while a coinsuring lender does
not have the option of assigning a
coinsured loan to HUD in the event of a
default, GNMA has this option
(8§ 255.826), if a coinsuring lender
defaults on its obligations to holders of
GNMA Mortgage-Backed Securities and
GNMA perfects an assignment of the
coinsured mortgage to itself. Section
255.503(1) of the final rule therefore
contains a requirement that a standard
mortgagee clause making losses payable
to the lender and the Commissioner as
their interests may appear be included
in the mortgage.

12. Federal National Mortgage
Association (FNMA) Participation in
Program on Same Basis as Government
National Mortgage Association (GNMA)

We disagree with FNMA’s comment
that HUD should provide FNMA the
same remedies as those available to
GNMA in the event of a default by a -
lender-issuer of GNMA securities. HUD
provides these remedies with respect to
GNMA-Backed Securities because
GNMA is an instrumentality of the
Department. Since FNMA is now a
privately owned company, HUD has no
similar obligation to the holders of
FNMA securities. Also, we question
whether the Department could provide
such backing for any non-Federal
securities without specific statutory
authority.

13. Targeted Preservation Area Loans

One comment on the interim rule
noted that:

The language in Section 255.208
(Refinancing of Mortgages in Portfolio)
allows discretion by the Commissioner to
permit a lender to exceed the limit of one-
fourth of the total loans from the lender’s
portfolio only if the proposed new loan meets
the eligibility requirements of Section 207.32.
The language should be revised so that
previously approved loans from portfolio
meeting this (sic) eligibility criteria would
also permit the Commissioner's discretion if
that were the cause of exceeding the limit.

We believe that the exemption, in this
final rule, of HUD-insured portfolio
loans from the 25 percent limitation
adequately meets this concern.

Description of Part 255—Final Rule

The most obvious difference between
this rule and the earlier interim rule is
the reorganization of the sequence of
sections comprising Part 255 in the final
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rule. The part has been radically
reorganized in a effort to have its
structure and sectional sequence
conform as closely as possible to the
companion Part 251 coinsuring authority
for newly constructed or substantially
rehabilitated properties. The similarity
of structure in each of the parts is
intended to highlight the fact that the
basic policies behind each of these
coinsurance programs are the same, and
that nearly all the substantive
differences beiween the texts can be
attributed to the fact that Part 255
relates to existing multifamily
structures, whereas Part 251 deals with
newly constructed or substantially
rehabilitated properties. The table
below compares the new sectional
structure of Part 255 (which is identical
to that found in Part 251) with the Part
255 sectional structure found in the
interim rule. There then follows a
description, by section, of the changes
this final rule makes in the interim rule
and, where appropriate, its differences
from its companion Part 251.

RESTRUCTING OF TEXT OF PART 255 TO
CONFORM TO ORGANIZATION OF PART 251

New
Part
255— Old Part 255—
Final Heading Interim Rule,
Rule, Section No.
Section
No.
Subpart A—General Provisions
255.1 Purpose and scope...... .| 255.1-255.6(a)
255.2 Coinsurance contract. .| 255.8(¢e)
2553 Definitions...... .| 2565.8, 255.228(c)
255.4 Effect of amendments 255.429
Subpart B—Lender Requirements
255.101 | Eligible tender ..........ccouervennend 256.7, 265.101
255.102 | Review and approval as | 255.102
Coinsuring lender.
255.103 [ Duration of approval.. .| 255.103
255.104 | Withdrawal of approval .| 255.104-255.105
265.105 { Delegation of servicing .| 255.106(a)
255.106 | Assignment and participa- | 255.403
tion in coinswed mon-
gages.
255.107 { Reil e 255.106(b)
255.108 { Pledging and other security
anangements.
Subpant C—~Program Requirements
255.201 | Ehgibia project 265.228—255.229,
255.430
255,202 | Eligible Mortgagor .| 2565.223(a)
255.203 | Maximum mortgage limi 255.211
tions.
255.204 | Maximum interest rate............} 255.214
255.205 { Term of the Mortgage.............| 255.212
255.206 { Lender's fees and premi- | 265202, 255.402(b)
ums,
255.207 | Cainsurance of Mortgages | 255.208
in lender’s portiolio.
255.208 | Nondiscrimination in hous- | 255 224-255.225
ing and employment.
256.209 } Labor standards and pre- | 2565.225a
vailing wage requirements.
Subpart D—Ps¢ ing and C

256.301 | Processing respomibiﬁﬁes....."ZSS.S(b). (ch

255.201, 255.203

RESTRUCTING OF TEXT OF PART 255 To Con-
FOAM TO ORGANIZATION OF PART 251—

RESTRUCT:!G OF TEXT OF PART 255 To Con-
FOorRM TO CRGANIZATION OF PaRy 251—

Continued Continued
New New
Part Part
255— Cld Part 255— 255~ Otd Part 255—
Final Heading Intstim Rule, Final Heading interim Rule,
Rule, Section No. Rule, Section No.
Section Section
No. No.
255302 | Processing and commit- | 255.201, 255.203 Claim Procedure and Payment of insurance Benefits

ment.

Subpart E—Cost Certification and Endorsement by the
Commissioner

255.401
255.402
255.403
255.404

255.405

Agrecment to certify cost
requirements.

Certificate of actual costs—
conients n general.

Effect of certification of
actual corts.

Lender's review of Mont-
gage amount.

Endorsement by the Com-
missioner.

255232
255235
255.240-255.241
255,239
266.401

Subpart F—Mortgage and Closing Requirements

255.501 | Mortgage requirements-real | 255.215, 255.217,
astate. 265.227
255.502 | 265.230~255.231
255.503 | Mortgage provisions 255.209, 255.213,
255.218,
255.218-255221,
255226
255.504 | Mortgage lien and other ob- | 265.210
ligations.
255.505 | Regulatory agreement.... { 255.107
255.506 | Other closing documents
Subpart

Entity and Transters of Ov

G—Requirements Relating to Structure of Morfgagov
t hip )

255.601

Requirements applicable to
all projects.

Subpart H—Program Aequirements Relating to Project

Operation

255.701
255,702

255,703
255.704
255.705

255.706

G 1

Reserve for replacements
and general operating re-
serva.

Rents and charges

Use of project funds

Distributions and Residual
Receipts.

Project management...............

255222
255.223(d)(2),
255.223(¢)

255.223(c)
255.223(b)
255.223(b)

265.223(d),
225.224(d)

Subpart i—Contract Rights and Obiigations—Mortgage

insurance Premium:

S

255.801
255.802
255.803

255.804

Payment of MIP by mortga-
gor and fender.

Duration and method of

. payment of MIP,

Pro-rata refund of annual
MiP.

Late charges—MIP .................

255.402(a), 255.404
255.403, 255.405
255.406

| 255.407

Datnquency ard Defauit Under

the Mortgage

255.805 | Notice of delinquency. .
255 808 | Definition of default.. | 266.410
255,807 | Date of default. .| 255.411
255.808 | Notice of default. 1 256412
255.809 | Financial relief to cure a | 255414
default. .
255.810 | Reinstatement of a default- § 2565.413
ed Mortgage.
Termination
255.811 | Termination of Coinsuance | 265.415, 265.417
Contract.
255.812 { Notice and date of lermina- { 255.416

tion by Commissioner.

255.813 | Notice of election to ac- | 255.422
qure Lroperty and file a
clairn.
255814 | Acquisition of propsity............] 255.420
255.815 | Deed in lieu of forcelosure ... 255.421
255.816 | Disposition of property and | 255.424
apptication for insurance
benefits.
255.817 | Meiixod of payment. 255.423
255.818 | Amount of payment 255.425
255.819 | iterns included in payment.....| 255.426
255.820 | lterns deducted from pay- | 255.427
ment.
255.821 | Amount of payment for cer-
tain mortgagors covering
property rehebilitated with
assistance under 24 CFR
Part 511 or Part 850.
255.822 | [Reserved] ..

Remedies for Detault by a Lender—Issuer Under the Govern-
ment National Mortgage Association (GNMA) Mortgage-
Backed Securities Program

255.823 | Indemnification of GNMA ....... 255.428(a)

255.824 | Withdrewal of lender ap- | 255.428(b)
proval.

255.825 | HUD  recourse  against | 255.428(c)
lendar-ssuer.

255.826 | GNMA right to assignmant....| 265.428(d)

255.827 | GNMA right to claim coin-

surance benefits  after
lender-issuer's acquisition
of titie.

Subpart A—General Provisions
Section 255.1 Purpose and scope.

Paragraphs (a) through (g) of this
section track corresponding paragraphs
in 24 CFR Part 251, except that
references are made to existing, rather
than newly constructed or substantially
rehabilitated projects. A change from
the interim rule is the deletion of interim
rule § 225.1 (e) and (f), which are
nonspecific references to the extent of
delegation to the lender, lender
authority to assign loans, and the
protections afforded GNMA in the rule.
These paragraphs are redundant and
unnecessary as the final rule is now
drafted. Another change from the
interim rule is the substitution of a new
paragraph {f) from § 251.1. This
paragraph, in effect, is an expanded
version of §8§ 255.2 and 255.5 of the
interim rule. It provides for the
modification, discontinuance or
suspension of coinsurance activities
where the Commissioner finds they are
having an adverse effect on mortgage
credit in older and declining
neighborhoods, in specific housing
market areas, or on other Federally-
insured projects. A further change from
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the interim rule is found in paragraph
(g)(1) relating to standards and criteria
to be applied in conducting physical
inspections of the project. The language
of the final rule closely tracks the
statutory language of section 244(b) of
the National Housing Act.

Section 255.2 Coinsurance contract.

This section is substantially the same
as its corresponding section in Part 251
and is similar to the definition contained
in paragraph 255.8(e) of the interim rule.

Section 255.3 Definitions.

This section tracks its corresponding
section in Part 251, except that the
definitions of Builder and Sponsor's
Profit and Risk Allowance, Builder-
Seller Mortgagor, Firm Commitment,
Investor-Sponsor Mortgagor, and
Sponsor's Profit and Risk Allowance are
deleted as not necessary for purposes of
this regulation. The section differs from
§ 255.8 of the interim rule in that
definitions of Cooperative Mortgagor,
Distribution, General Mortgagor, Limited
Distribution Mortgagor, Nonprofit
Mortgagor, Residual Receipts,
Substantial Rehabilitation, and Surplus
Cash are added from Part 251. These
additions make clear that, though in
practice almost all mortgagors receiving
the benefits of insurance under section
207 of National Housing Act have been
profit motivated, there is no legal
restriction to this category of mortgagor.

The definition of Substantial
Rehabilitation in this final rule is the
same as that found in § 255.228(c) of the
interim rule (as revised by interim rules
published on June 14, 1984 (49 FR 24655)
and July 5, 1984 (49 FR 27492)). The
definition of Sound Capital Resources
corresponds to that found in the Part 251
rule, the language of which clarifies, but
does not change the substance of, the
definition found in the Part 255 interim
rule.

Section 255.4 Effect of amendments.

This section is substantially the same
as its corresponding section in Part 251.
It is similar to § 255.429 of the interim
rule except that the provision in Part
+ 251, requiring that mortgages to be
coinsured or on which the lender has
made a commitment to coinsure, be
endorsed for coinsurance within 60 days
to assure against any amendment's
adverse effect upon a lender is added.
Also the section deals specifically with
the effect of an amendment on
extensions, amendments or reissuances
of a lender's commitment.

Subpart B—Lender Requirements
Section 255.101 Eligible lender.

This section is substantiall& the same
as its corresponding section in Part 251
and § 255.7 of the interim rule.

Section 255.102 Review and approval
as coinsuring lender.

This section is substantially the same
as its corresponding sections in Parts
251 and 255, except that new paragraph
(10) is added. The new paragraph
requires the lender to submit, as part of
the approval process, a statement
agreeing to notify HUD immediately
whenever the lender's Sound Capital
Resources fall below the level required
in paragraph (2). In addition, the lender
must agree that it will request and
receive approval from HUD before
implementing any voluntary transfer or
series of transfers of the lender’s assets
that would cause the lender’'s Sound
Capital Resources to fall below the
required level. Finally, the lender must
agree that if such transfer does take
place without prior HUD approval, the
remaining assets of the lender and any
assets disbursed without such approval
will be deemed to be held in trust for the
benefit of HUD, and consequently, HUD
would have a cause of action against .
any of the original principals of the
lender or any other party to any transfer
not made in accordance with these
requirements. The intent of this new
paragraph is to help ensure what is
already required under paragraph (2):
Ie., that the Sound Capital Resources
required under § 255.102(b}(2} are
maintained by the coinsuring lender
throughout the life of the Coinsurance
Contract.

While substantially the same as
§ 255.102 of the interim rule, some
language and structural changes are
made to clarify its provisions and a
paragraph 255.102(i) in the interim rule
(relating to education requirements for
appraisers) is deleted as redundant.

Section 255.103 Duration of approval.

This section is substantially the same
as its corresponding section in Part 251
and § 255.103 of the interim rule as it
was revised on July 5, 1984 (49 FR
27489). A prohibition against lender
approval of mortgage modifications
during a temporary lapse in the
Secretary’s authority to coinsure, which
is contained in the interim rule, is
deleted because it is not required by law
and is undesirable in situations where a
timely work-out arrangement would
prove beneficial to all parties.

Section 255.104 Probation, suspension,
or withdrawal of approval.

This section is based upon its
corresponding section in Part 251.
Comparable sections in the interim rule
are §§ 255.104 and 255.105. Differences
from the § 251.104 model are for the '
purpose of (1) adding probation to the
corrective actions the Commissioner
may take, (2) specifying the procedure to
be followed when a probation or
suspension or withdrawal of approval
action is taken and (3) clearly
establishing that actions under this
section are independent of any other
actions that may be taken under 24 CFR
Part 24 (Debarment and other
Administrative Sanctions) or action by
the Mortgagee Review Board under 24
CFR Part 25. The revisions reflect
administrative policies under the Parts
251 and 255 coinsurance programs.

Section 255.105 Delegation of
servicing.

*This section is substantially the same
as its corresponding section in Part 251.
It is also substantially the same as
§ 255.106(a) of the Part 255 interim rule,
except that the lender is required (by
regulation rather than as provided in a
contract) to directly service all loans in
GNMA security pools. It also differs
from the interim rule in that a paragraph
(c) is included authorizing HUD to
require the lender to cancel the servicing
arrangement upon receipt of a 30-day
written notice.

Section 255.108 Assignment of
coinsured mortgages.

This section is substantially the same
as the corresponding §§ 251.106 (a), (b),
(c), and (d}(1) of Part 251. It is similar to
§ 255.408 of the interim rule, except that
requirements for lender notification to
the Commissioner (§ 255.106(b}), for the .
transfer of a partial interest in a
coinsured mortgage (§ 255.106(c)), and
for GNMA approval for assignment of
any coinsured mortgage used to back
GNMA securities (§ 255.106(d)), are
added in this final rule. Provisions
relating to GNMA Project Loan
Certificates (§ 251.106(d)(2)), are not
contained in this final rule since they
are generally not applicable to
mortgages covering completed projects.

Section 255,107 Reinsurance.

This section is based upon its
corresponding section in Part 251. It is
substantially the same as § 255.106(b) of
the interim rule as revised on June 14,
1984 (49 FR 19454}, except that in
response to the public comment noted
above, the term “licensed mortgage
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guarantee insurer” used in that rule has
been deleted.

Section 255.108 Pledging and other
security arrangements.

This section is substantially the same
as its corresponding section in Part 251.
Both public comment on the Part 255
interim rule and a continuing
assessment of the coinsurance process
during development of the Part 251
program led to inclusion of this section
in this final rule.

Subpart C—Program Requirements
_Section 255.201 Eligible project.

This section is the same as its
corresponding section in Part 251,
except (1) paragraph (a) sets forth
specifications for an existing structure,
rather than one newly constructed or
substantially rehabilitated; (2) a
paragraph (a}(6) (relating to sustaining
occupancy or provision for an operating
deficit fund before endorsement) is
carried over from § 255.228(g) of the
interim rule; (3) the requirement that the
property be designed in accordance with
HUD minimum property standards is
deleted as inapplicable to existing
structures (in lieu thereof, § 225.1(g) of
the final rule requires review of
properties and physical inspections of
dwelling units to be conducted in
accordance with the standards used by
HUD personnel in the full FHA
insurance program}; and (4) provisions
limiting the amount of commercial space
in a project track the provisions of the
interim rule, rather than the language in
§ 251.201(a)(5).

The section is substantially similar to
§§ 255.228, 255.229 and 255.430 of the
interim rule except that paragraph 228(c)
of the interim rule (defining "substantial
rehsbilitation™) is contained in § 255.3 of
this final rule.

Section 255.202 Eligible mortgagors.

As in the corresponding section in
Part 251, mortgagors are approved by
the coinsuring lender in accordance with
standards established by the
Commissioner. The interim Part 255 rule
did not contain a section corresponding
to this § 255.202.

Section 255.203 Maximum mortgage
limitations.

This section is, in substance, the same
as § 255.211 of the interim rule (as
revised on June 14, 1984 at 49 FR 24655)
with the addition of a provision allowing
properties meeting the requirements of
§ 207.32a{1) (Targeted Preservation
Areas) or properties covering
cooperatives to secure mortgages up to
an amount of 90 (rather than 85) percent

of value. The provision is consistent
with current administrative policy with
respect to the Targeted Preservation
Area {TAPs) program and the insurance
of mortgages covering existing
cooperatives under programs other than
24 CFR Part 213—the basic cooperative
program. The section differs somewhat
from § 255.211 in paragraph format and
language. These format and editorial
changes conform the section to its
corresponding section in Part 251.

Section 255.204 Maximum interest
rate.

This section is similar to its
corresponding section in Part 251 and is
substantially the same as § 255.214 of
the interim rule as revised on May 8,
1984 at 49 FR 19459. Language in the
interim rule regarding the interest rate to
be applied to mortgage increases is not
continued, since no mortgage increases
are permitted under the Part 255
program.

Section 256.205 Term of the mortgage.

This section is substantially the same
as § 255.212 of the interim rule.

Section 255208 Lender's fees and
premiums.

This section is substantially the same
(except for reference to section 207
rather than 221 of the National Housing
Act) as its corresponding section in Part
251 and to §§ 255.202 and 255.402(b) (as
revised on June 14, 1984 at 49 FR 24655)
of the Interim rule. A provision is added
in the final rule expressly allowing the
lender to collect fees in addition to those
specified where they are approved by
the Commissioner, paid from sources
other than mortgage proceeds, and are
disclosed at endorsement. This
conforms with current administrative
policy and practice of the Department.

Section 255.207 Coinsurance of
mortgages in lender's portfolio.

This section is substantially the same
as its corresponding section in Part 251.
It is also substantially the same as
§ 255.208 of the interim rule, except that
a paragraph (b) is added exempting from
the one-fourth limitation in paragraph
(a), both portfolio loans already insured
under the full insurance program and
mortgages in which the lender’s sole
involvement is servicing.

Section 255.208 Nondiscrimination in
housing and employment,

This section is the same as its
corresponding section in Part 251 except
that two paragraphs (relating the use of
projects for hotel purposes and a
requirement that the purchaser of a
coinsured project agree to comply with

the requirements of this section) are
carried over from the interim rule. The
section is substantially the same as

§ 255.224 and 255.225 of the interim rule,
the only significant difference being
that, in the final rule, the mortgagor must
certify its compliance with
nondiscrimination requirements. These
requirements are also, as a factual
matter, incorporated in the regulatory
agreement.,

Section 255.209 Labor standards and
prevailing wage requirements.

This section is substantially the same
as § 255.225a of the interim rule as
revised on June 14, 1984 (49 FR 24655). It
applies Davis-Bacon requirements if the
project involves assistance under Part
511 or Part 850 of Title 24 and the cost of
repairs, replacements and improvements
exceeds $6,500 per dwelling unit,
adjusted for any high-cost area factor
under §255.203(a).

Subpart D—Processing and Commitment

Section 255.30 Processing
responsibilities.

This section is similar to its
corresponding section in Part 251. The
main difference is the inclusion of
provisions specifying that among the
processing functions retained by the
Commissioner, and not delegated to the
lender, are (1) the labor standards and
prevailing wage requirements under
§ 255.209 and (2) assessment of
environmental impact under
environment-related laws {(but not
NEPA), as set forth in 24 CFR Part 50.
NEPA is not included since the purchase
or refinancing of multifamily projects
under gection 223(f) of the National
Housing Act is categorically excluded
from the Act's requirements by 24 CFR
50.20(j). :

Also, there is a substitution, in
paragraph 301(c), of a more inclusive
requirement that a lender submit “any
information required by the
Commissioner for tracking or monitoring
purposes” for the more limited listing of
types of information that could be
required that is set forth in § 251.301(c).
Experience under the Part 255 program
shows that the Department may need a
broader range of information from
lenders than that specified in
§ 251.301(c}. For example, in addition to
the information required for assessing
housing market impact in § 251.301(c),
the Department may also require
information relating to program
operations.

In substance, the section also reflects
provisions relating to processing
responsibilities promulgated under the
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interim rule (see chart comparing
provisions of final rule to Part 255
interim rule, supra).

Section 255.302 Processing and
commitment.

This section is substantially the same
as its corresponding section in Part 251,
except that there are additional
paragraphs (d) and (e) carrying over
certain provisions of Part 255. Paragraph
(d) contains a provision permitting
repairs to be carried out after loan
closing in connection with both
purchase and refinancing transactions.
The interim rule published on July 5,
1984 (49 FR 27489) permitted such
repairs in connection with purchase
transactions alone. However, as noted
above (see item 2 in the summary of
public comments supra), based on both
public comments and HUD's own
program experience, HUD has decided
to extend the benefit of this provision to
refinancing transactions as well.

Paragraph (e) continues the provisions
of § 255.203(a) of the interim rule as
amended on June 14, 1984 {49 FR 24655).
Section 203{a) requires lenders, in order
to be eligible for special insurance
benefits in connection with projects
rehabilitated with assistance under
Parts 511 or 850, to obtain approval of
the Commissioner before issuance of an
insurance commitment.

The section also reflects provisions
relating to processing requirements
promulgated under the interim rule (see
chart comparing provisions of final rule
to Part 255 interim rule, supra).

Subpart E—Cost Certification and
Endorsement by the Commissioner

Section 255401 Agreement to certify
cost requirements.

With one addition, this section is
substantially the same as § 255.232 of
the interim rule. Analogous provisions in
Part 251 can be found at § 251.404(c).

A paragraph is added, based on
provisions in §§ 255.201 and 255.401 of
the interim rule, as revised on July 5,
1984 (49 FR 27489). The provisions are
more gpecific than those in the July 5
revision in requiring lenders, where
repairs are to be made after
endorsement, to establish escrows and
disburse mortgage proceeds in
accordance with standards established
by the Commissioner and, wherever
applicable, reduce the mortgage by the
amount estimated costs exceed actual
certified costs. These specific provisions
reflect more precisely HUD's
administrative procedures and
practices.

Section 255.402 Certificate of actual
costs—contents in general. ’

This section is substantially the same
as § 255.235 of the interim rule.
Analogous provisions in Part 251 can be
found at § 251.404 (c) through (g).

Section 255.403 Effect of certification
of actual costs.

This section is substantially the same
as §8§ 255.240 and 255.241 of the interim
rule. Analagous provisions in Part 251
can be found at § 251.404(b) and (i).

Section 255.404 Lender’s review of
morigage amount,

This section is substantially the same
as § 255.239 of the interim rule.
Analagous provisions in Part 251 can be
found at § 251.405.

Section 255.405 Endorsement by the
Commissioner.

This section is similar to § 251.407 of
Part 251 and is, in substance, the same
as § 255.401 of the interim rule.

Subpart F—Mortgage and Closing
Requirements

Section 255.501 Mortgage
requirements—real estate.

The provisions of this section are
substantially the same as those found in
8§ 255.215, 255.217, and 255.227 of the
interim rule, except that a provision is
added expressly listing the political
jurisdictions within which a property
covered by a coinsured mortgage must
be located. Analogous provisions in Part
251 are at § 251.501. '

Section 255.502 Title.

This section is the same as the
corresponding section in Part 251. It is
substantially the same as the provisions
of §§ 255.230 and 255.231 of the interim
rule. ’

Section 255.503 Mortgage provisions.

This section is substantially the same
as its corresponding section in Part 251,
except that a provision similar to
§ 255.220 of the interim rule replaces
paragraph (i) of § 251.503. Section
255.220 of the interim rule relates to the
prepayment of a coinsured mortgage
secured by a rental property and
implements the specific statutory
provisions of section 223(f) of the
National Housing Act. These provisions
are carried over in this final rule and, in
addition, provisions are added
subjecting any prepayment restrictions
or penalties imposed in connection with
subsidized mortgages, mortgages which
may be purchased by GNMA, or bond
financed mortgages to standards and
restrictions established by the

Commissioner. The added provisions
indicate the types of mortgages of which
HUD has specific prepayment policies.

The section is also in substance the
same as §§ 255.209, 255.213, 255.216,
255.218, 255.219, 255.220, 255.221 and
255.226 of the interim rule.

Section 255.504 Mortgage lien and
other abligations.

This section is substantially the same
as § 255.210 of the interim rule. (Note
that § 255.210 (a), (e), and (f) were
revised by the interim rule published on
June 14, 1984 {49 FR 24655.) Provisions
comparable to those contained in
paragraphs (a) (b) and (f) of this section
are contained in § 251.504.

Section 255.505 Regulatory agreement.

This section is the same as its
corresponding section in Part 251 and is
substantially similar to § 255.107.of the
interim rule.

Section 255.506 Other Closing
Documents.

This section is the same as its
corresponding section in Part 251 and
conforms with administrative
requirements of the Commissoner that
have been promulgated under the
interim rule. There is no specific
corresponding section in the interim
rule.

Subpart G—Requirements Relating to
Structure of Mortgagor Entity and
Transfers of Ownership Interest

Section 255.601 Requiremenfs
applicable to all projects.

This section is substantially the same
as its corresponding section in Part 251
and conforms with administrative
requirements of the Commissioner that
have been promulgated under the
interim rule. There is no specific
corresponding section in the interim
rule.

Subpart H—Program Requirements
Relating to Project Operation

Section 255.701 General.

This section is the same as its
corresponding section in Part 251 and is
substantially the same as § 255.222 of
the interim rule.

Section 255.702 Reserve for
replacements and general operating
reserve.

This section is the same as its
corresponding section in Part 251.
Analogous provisions in the interim rule
may be found at §255.223(d)(2} and (e).
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Section 255.703 Rents and charges.

This section is same as § 255.223(c) of
the interim rule. Section 431 of the
Housing and Urban-Rural Recovery Act
of 1983, Pub. L. 98-181, 97 Stat. 1153,
approved November 30, 1983, amended
section 207(b)(2) of the National Housing
Act to grant the Secretary discretion on
whether to regulate rents on projects
insured under that authority on or after
November 30, 1983. A proposed rule was
published on October 10, 1984 (49 FR
39690) indicating that the Secretary of
HUD would exercise this statutory
authority and deregulate rents on
section 207 projects insured after
November 30, 1983. Since Part 255
projects are technically insured under
section 207 of the National Housing Act,
a revision to the Part 255 rents and
charges provisions was included in the
proposed rule. The Department is
currently in'the process of evaluating
puhlic comments on its proposed rule
and preparing a final rule. The final rule
will be promulgated in the near future
and will contain an appropriate revision

to this section 703.

Section 255.704 Use of project funds.

This section is substantially the same
as its corresponding section in Part 251
and conforms with analogous provisions
in § 255.223 and adminstrative
requirements of the Commissioner that
have been promulgated under the
interim rule.

Section 255.705 Distributions and
residual receipts.

This section is substantially the same
as its corresponding section in Part 251,
except that reference is made to
completion of repairs rather than
completion of construction in paragraph
(a)(2). Its provisions are more detailed,
but are substantially the same as those
in § 255.223(b) of the interim rule.

Section 255.706 Project management.

This section is substantially the same
as its corresponding section in Part 251.
One provision, § 251.706(j), which
requires the mortgagor to give a
preference to displaced families and
disaster victims, is deleted as not
strictly applicable to mortgages insured
under section 207 of the National
Housing Act. Section 255.706 conforms
with administrative requirements
promulgated under §§ 255.223(d),
255.224{d), and other provisions in the
interim rule.

Subpart [I—Contract Rights and
Obligations Mortgage Insurance
Premiums .

Section 255.801 Payment of MIP by
mortgagor and lender.

Paragraph (a) of this section (payment
by mortgagor) is substantially similar to
§ 255.402(a) of the interim rule.
Paragraph (b) (payment by lender) is
substantially similar to § 251.802(b). The
significapt difference between this
paragraph (b} and the interim rule
(8 255.404(a)) is that, rather than a full
one percent of initial MIP being payable
to HUD, the lender may retain .35
percent of the initial MIP. Section
251.801(b)(3) of the Part 251 rule
provides for a somewhat similar sharing
of initial MIP with the lender.

Section 255.802 Duration and method
of payment of MIP. *

This section is the same as § 251.803
and is substantially similar to §§ 255.403
and 255.405 of the interim rule.

Section 255.803 Pro-rata refund of
annual MIP.

This section is the same as § 251.804
and is substantially similar to § 255.406
of the interim rule.

Section 255.80¢ Late charges—MIP.

This section is the same as § 251.805
and is substantially the same as
§ 255.407 of the interim rule.

Delinquency and Default Under the
Mortgage

Section 255.805 Notice of delinquency.

This section is substantially the same
as § 251.807. It conforms to
administrative requirements
promulgated by the Commissioner under
the interim rule. There is no specific
corresponding section in the interim
rule.

Section 255.806 Definition of default.

This section is the same as § 251.808
and is substantially the same as
§ 255.410 of the interim rule.

Section 255.807 Date of default.

This section is the same as § 251.809
and is substantially the same as
§ 255.411 of the interim rule.

Section 255.808 Notice of default.

This section is the same as § 251.810
and is substantially the same as
§ 255.412 of the interim rule, except that
a requirement is added providing for
subsequent monthly notices after the
initial notice.

Section 255.809 Financial relief to cure
a default.

This section is substantially the same
as § 251.811 and conforms with
administrative requirements that have
been promulgated under § 255.414 and
other provisions of the interim rule.

Section 255.810 Reinstatement of a
defaulted mortgage. <

The section is the same as § 251.812
and is substantially the same as
§ 255.413 of the interim rule.

Termination

Section 255.811 Termination of
coinsurance conlract.

This section is the same as § 251.813.
The section is substantially similar to
§ 255.415 and § 255.417 of the interim
rule with additional provisions from Part
251 relating to (1) termination for
improper assignment or fraud with
respect to the coinsurance contract.
These additional provisions conform to
current administrative requirements
under the interim rule.

A provision terminating the
coinsurance contract where a claim for
insurance is not filed within 15 days of a
mortgagee's acquisition of title was
added to Part 255 by interim rule on June
14, 1984 (49 FR 24641). The provision is
not contained in this final rule. The
Department has determined that
termination of coinsurance is too severe
a penalty. Instead, the final rule
provides, in § 255.819(b), for a
curtailment of the mortgagee's interest
allowance where there is a late filing.

Section 255.812 Notice and date of
termination by Commissioner.

This section is the same as § 251.814
and is substantially the same as
§ 255.416 of the interim rule.

Claim Procedure and Payment of
Insurance Benefits

Section 255.813 Notice of election to
acquire property and file a claim.

This section is the same as § 251.815.
It is similar to § 255.422 of the interim
rule, except that a specific 75-day
deadline after default is provided for in
the final rule.

Section 255.814 Acquisition of
property.

This section is the same as § 251.816.
1t differs from § 255.420 of the interim
rule in that (1) a specific deadline of 30
days after submission of notice of
election to file an insurance claim is set
for the lender’s initiation of foreclosure
proceedings or efforts to acquire title
through deed in lieu of foreclosure; (2)
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the lender is required to pursue
acquisition diligently and to report to
the Commissioner any delays; and (3)
the lender is required to follow HUD's
project management requirements while
it controls the property.

Section 255.815 Deed in lieu of
foreclosure.

This section is the same as § 251.817
and substantially the same as § 255.421
of the interim rule.

Section 255.816 Disposition of property
and application for insurance benefits.

This section is the same as § 251.818
and is substantially the same as
§ 255.424 of the interim rule, except that
the penalty for the late filing of a claim
is curtailment of interest otherwise due,
rather than termination of the
coinsurance contract.

Section 255.817 Method of payment.

This section is tﬁe same as § 251.819
and substantially the same as § 255.423
of the interim rule.

Section 255.818 Amount of payment.

This section is the same as § 251.820,
except that reference is made to the
special payment provisions set forth in
§ 255.821 which apply to properties
rehabilitated with assistance under Part
511 or Part 850. It is substantially similar
to § 255.425 of the interim rule, except
that (1) a special provision is included,
dealing with the payment of insurance
benefits for a State agency that obtains
reinsurance from a public mortgage
insurer with whom it has an identity of
interest; and (2) a paragraph (d), relating
to the effect of changes in the amount of
reinsurance held by the lender, is added.

Section 255.819 Items included in
payment,

This section is the same as § 251.821.
It is substantially the same as § 255.426
of the interim rule, except that a
provision is added requiring curtailment
of the accrual of interest allowance
where the lender fails to meet certain
specified notice requirements.

Section 255.820 Items deducted from
payment.

This section is the same as § 251.822.
It is substantially the same as § 255.427
of the interim rule, except that a
provision is added exempting from
deduction funds required by a GNMA
Deposit Agreement relating to lender-
issuer loss exposure during the GNMA
Indemnity Period.

Section 255.821 Amount of payment for
certain morigages covering property
rehabilitated with assistance under 24
CFR Part 511 or Part 850.

There is no comparable section in Part
251. The section is substantially the
same as § 255.427a of the interim rule,
except (1) paragraph (b) is revised to
provide that the penalty for failure to
file an insurance claim within 15 days of
acquisition of title will be a curtailment
of the interest allowance under
§ 255.819(b) rather than a termination of
the coinsurance contract, and (2)
paragraph (d) is revised to provide for a
specific period (30 days) within which a
lender must remit net proceeds from a
property to the Commissioner.

Remedies for Default by a Lender-Issuer
Under the Government National
Mortgage Association (GNMA)
Mortgage-Backed Securities Program

Section 255.823 Indemnification of
GNMA.

This section is the same as its
corresponding section in Part 251,
except that special provisions relating to
mortgages for which insurance benefits
are payable under § 255.821 are carried
over from the interim rule. The section is
substantially the same as § 255.428(a) of
the interim rule.

Section 255.824 Withdrawal of lender
approval,

This section is the same as its
corresponding section in Part 251 and is
substantially the same as § 255.428(b) of
the interim rule.

Section 255.825 HUD recourse against
lender-issuer.

This section is the same as its
corresponding section in Part 251 and is
substantially the same as § 255.428(c) of
the interim rule.

Section 255.826 GNMA right to
assignment.

This section is the same as its
corresponding section in Part 251 and is
substantially the same as § 255.428(d) of
the interim rule.

Section 255.8627 GNMA right to claim
coinsurance benefits after lender-
issuer's acquistion of title.

This section is the same as its
corresponding section in Part 251. There
is no similar section in the interim rule.

Conforming Amendments to Part 207

Part 255 is a program that combines a
number of basic authorities found in the
National Housing Act. The authority to
insure mortgages pursuant to a
coinsurance contract is found in section

244 of the Act, the authority to insure
existing multifamily properties comes
under section 223(f) of the Act, and the
basic authority (under which all Part 255
mortgages are insured) to insure
multifamily housing is contained in
section 207 of the Act.

Under section 207, a cooperative can
be an eligible mortgagor entity but,
except in 24 CFR 207.32a(k)(8),
cooperatives are not expressly dealt
with in § 207.32a, which is HUD's
regulation governing the full insurance
of mortgages covering existing
multifamily properties. This rule adds to
§ 207.32a a number of provisions dealing
with cooperatives. These provisions are
designed to (1) reflect current
administrative policy with respect to the
insurance, of mortgages covering
cooperative projects and (2) conform
and coordinate the provisions in
§ 207.32a with provisions relating to
cooperatives contained in Part 255.

The rule also deletes a requirement
that any repairs carried out in
connection with a refinancing
transaction be completed before loan
closing. Both lenders and HUD have
found this requirement particularly
cumbersome to administer and of
minimal effectiveness as a safeguard
against program abuse. In an earlier
interim rule published on July 5, 1984 {49
FR 27489) purchase transactions were
exempted from this completion of
repairs requirement for the same
reasons.

Accordingly, paragraph (a) of
§ 207.32a is revised to permit repairs to
be carried out in connection with a
refinancing transaction subsequent to
loan closing.

Paragraphs (b) and (c) of § 207.32a are
revised to permit the maximum amount
of a mortgage covering a cooperative to
be 90 percent of the Commissioner’s
appraised value for continued use as a
cooperative or 90 percent of acquisition
cost, rather than 85 percent. This is
consistent with HUD policy to allow
higher percentage loans for cooperatives
than other profit-motivated rental
projects.

Paragraph (g) of § 207.32a is revised to
preclude cooperatives, in a refinancing
situation, from obtaining an insured
mortgage in an amount of 70 percent of
value, (even though there is minimal
indebtedness) and then use whatever
cash is thus realized for any purpose.
The Department can find no justification
for a single purpose ownership entity
such as a cooperative taking cash out of
a refinancing transaction to use for other
purposes.

A provision is added to paragraph (h)
{occupancy requirements) stating that
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with respect to a cooperative project, at
least 70 percent of the total units in the
project must be subscribed to on a
cooperative basis before endorsement of
the mortgage for insurance by the
Commissioner. These requirements
reflect general HUD policy with respect
to section 213(i) existing cooperatives.

Finally, a new paragraph (m) is added
to § 207.32a which states general HUD
policy that cooperative mortgagors (1)
be regulated or supervised under State
law and (2] establish and maintain a
General Operating Reserve in
accordance with standards established
by the Commissioner. Paragraph (m)
also requires the FHA Commissioner to
make a determination that either (1}
conversion of the property to
cooperative ownership is sponsored by
a bona fide tenants' organization
representing a majority of the
households in the project; (2)
continuation of the property as rental
housing is unnecessary to assure
adequate rental housing opportunities
for low and moderate people in the
community; or (3) continuation of the
property as rental housing would have
an undesirable or deleterious effect on
the surrounding neighborhood. These
restrictions on insuring section 223(f)
mortgages that finance conversions to
cooperative ownership parallel
restrictions contained in § 207.32a(e)(2)
which apply to the prepayment of a
section 223(f) mortgage where a
conversion to cooperative ownership is
involved.

Technical Conforming Amendment

A conforming amendment is also
made to § 207.27(a). A provision limiting
repairs after endorsement § 223(f)
purchase transactions is removed. This
has the effect of allowing repairs after
- endorsement for both purchase and
refinancing transactions. While other
amendments to part 207 have been
made by interim rule in conjunction with
the part 255 coinsurance program (see 48
FR 23386 published May 25, 1983, 49 FR
24634 published June 14, 1984 and 49 FR
27489 published July 5, 1984}, none of
these amendments require language
revisions to conform them to this final
rule. These miscellaneous amendments
to Part 207 will be published in final
form in a subsequent rule making and
are not contained in this final rule.

Procedural Requirements

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued by the President on
February 17, 1981, Analysis of the
proposed rule indicates that it does not:
{1) Have an annual effect on the

economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(2)(C) of the

. National Environmental Policy Act of

1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
at the Office of the Rules Docket Clerk,
Office of General Counsel, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street, SW.
20410.

This rule was listed as item H-53-81
(Sequence Number 97) under the Office
of Housing in the Department’s
Semiannual Agenda of Regulations
published on April 29, 1985 (50 FR 17312}
pursuant to Executive Order 12291 and
the Regulatory Flexibility Act.

The catalog of Federal Domestic
Assistance program numbers are 14.135
and 14.137.

Under 5 U.S.C. 605(b) (the Regulatory
Flexibility Act), the undersigned hereby
certifies that this rule would not have a
significant economic impact on a
substantial number of small entities.
While some small mortgagees may not
be able to participate in the coinsurance
program because of its asset
requirements, their access to HUD's full
insurance program under section 207 of
the National Housing Act remains
unaffected by this proposal.

The information collection
requirements contained in this rule have
been approved by. the Office of
Management and Budget under the
provisions of the Paperwork Act of 1980
(44 U.S.C. 3501-3520).

List of Subjects
24 CFR Part 207

Mobile homes, Mortgage insurance,
Solar energy.

24 CFR Part 255

Mortgage insurance, Coinsurance of
multifamily mortgages.

Accordingly, 24 CFR Parts 255 and 207
are amended as follows:

1. Part 255 is revised to read as
follows:

PART 255—COINSURANCE FOR THE
PURCHASE OR REFINANCING OF
EXISTING MULTIFAMILY HOUSING
PROJECTS

Subpart A—General Provisions

Sec.

255.1
255.2
255.3
255.4

Subpart B—Lender Requirements

255.101 Eligible iender.
255.102 Review and approval as coinsuring
lender.

Purpose and scope.
Coinsurance contract.
Definitions.

Effect of amendments.

- 255.103 Duration of approval.

255.104 Probation, suspension or
withdrawal of approval.

255.105 Delegation of servicing.

255.108 Assignment of coinsured mortgages.

255.107 Reinsurance.

255.108 Pledging and other security
arrangements,

Subpart C—Program Requirements

255.201 Eligible project.

255.202 Eligible mortgagors.

255.203 Maximum mortgage limitations.

255.204 Maximum interest rate.

255.205 Term of the Mortgage.

256.206 Lender's fees and premiums.

265.207 Coinsurance of mortgages in
lender's portfolio.

255.208 Nondiscrimination in housing and
employment.

255.208 Labor Standards and prevailing
wage requirements.

Subpart D—Proéesslng and Commitment

255.301 Processing responsibilities.
255.302 Processing and commitment.

Subpart E—Cost Certification and
Endorsement by the Commissioner

255.401 Agreement to certify cost
requirements.

255.402 Certificate of actual costs—contents
in general.

255403 Effect of certification of actual
costs. .

255.404 Lender's review of mortgage
amount.

255.405 Endorsement by the Commissioner.

Subpart F—Mortgage and Closing
Requirements

255.501 Mortgage requirements—real estate.
255.502 Title.

255,503 Mortgage and note provisions.
255.504 Mortgage lien and other obligations.
255.505 Regulatory agreement.

255.508 Other closing documents.

Subpart G—Requirements Relating to
Structure of Mortgagor Entity and
Transtfers of Ownership Interest

255.601 Requirements applicable to all
projects.

Subpart H—Program Requirements

Relating to Project Operation

255.701 General.
255.702 Reserve for replacements and
general operating reserve.
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Sec.

255.703
255.704

Rents and charges.

Use of project funds.

255.705 Distributions and residual receipts.
255.706 Project management.

Subpart I--Contract Rights and Obligations
Mortgage Insurance Premiums

255.801 Payment of MIP by mortgagor and
lender.

255.802 Duration and method of payment of
MIP.

255.803 Pro-rata refund of annual MIP.

255.804 Late charges—MIP,

Delinquency and Default Under the Mortgage

255.805 Notice of delinquency.

255.808 Definition of default.

255.807 Date of default.

255.808 Notice of default.

Financial relief to cure a default.
Reinstatement of a defaulted
mortgage.

Termination

255.811 Termination of coinsurance
contract.

255.812 Notice and date of termination by
Commissioner.

Claim Procedure and Payment of Insurance
Benefits

255.813 Notice of election to acquire
property and file a claim.

255.814 Acquisition of property.

255.815 Deed in lieu of foreclosure.

255.818 Disposition of property and
application for insurance benefits.

255.817 Method of payment.

255.818 Amount of payment.

255.819 Items included in payment.

255.820 Items deducted from payment.

255.821 Amount of payment for certain
mortgages covering property
rehabilitated with assistance under 24
CFR Part 511 or Part 850.

Remedies for Default by a Lender-issuer

Under the Government National Mortgage

Assoclation (GNMA) Mortgage-Backed

Securities Program

255.823 Indemnification of GNMA.

255.824 Withdrawal of lender approval.

255.825 HUD recourse against lender-issuer.

255.828 GNMA right to assignment.

255.827 GNMA right to claim coinsurance
benefits after lender-issuer’s acquisition
of title.

Authority: Sec. 7(d), Department of HUD
Act (42 U.S.C. 3535(d)), Sec. 211, National
Housing Act, 12 U.S.C. 1715(b), and sec. 244,
National Housing Act, 12 U.S.C. 17152(9).

Subpart A—General Provisions

§ 255.1 Purpose and scope.

(a)(1) Section 307 of the Housing and
Community Development Act of 1974
amended the National Housing Act (the
Act} by adding a new section 244
entitled, “Coinsurance”. Section 244
authorizes the Department to insure,
under a Coinsurance Contract, any
Mortgage otherwise eligible for
insurance under Title II of the Act. The
Coinsurance Contract provides that the

approved lender (i) assume a portion of
any loss and (ii) carry out (subject to
monitoring) underwriting, commitment,
property disposition and other functions
that the Federal Housing Commissioner
(Commissioner) approves.

(2) Section 311 of the Housing and
Community Development Act of 1974
also added a new section 223(f) to the

_Act. Section 223(f) authorizes the

Secretary to insure a mortgage executed
in connection with the purchase or
refinancing of an existing multifamily
housing project.

(b) HUD expects that the sharing of
risk and the assumption by the lender of
major processing functions under
coinsurance will reduce processing time
and staff burden, and increase lender
involvement in all phases of the HUD
mortgage insurance process. In carrying
out such a program in connection with
the insured financing or refinancing of
existing multifamily housing, HUD
expects to assist significantly in the
conservation of neighborhoods and
existing housing resources.

{c) Section 244(c) of the National
Housing Act permits the Secretary to
coinsure Mortgages only if the Secretary
determines, after due consultation with
the Mortgage lending industry, that
coinsurance will not disrupt the
Mortgage market or reduce the
availability of Mortgage credit to
borrowers who depend upon full
Mortgage insurance provided under the
Act. HUD has invited and will continue
to invite, through formal public comment
procedures and otherwise, the Mortgage
lending industry and other interested
parties to make their views known on
these issues. Issuance of this Part 255
(and any later amendment to it} for
effect will mean that no adverse effects
are reasonably predictable at the time of
issuance. However, the Department will
continue to monitor the effects of
coinsurance and will welcome the
submission of evidence that shows that
disruptions of the Mortgage market or
reductions in Mortgage credit are
occurring {or will occur) as a result of
the coinsurance program.

(d) This part provides for the
coinsurance of Mortgages under Section
207 of the National Housing Act
(pursuant to sections 223(f) and 244 of
the Act) which cover existing
multifamily projects meeting the
requirements of this part.

(e) No full insurance authorized under
any provision of the National Housing
Act will be withdrawn, denied, or
delayed because of the availability of
coinsurance under this part.

(f)(1) If the Commissioner determines
that coinsurance under this part is
having an adverse effect on the

" t

availability of Mortgage credit to older
and declining neighborhoods or to
purchasers of older and lower cost
housing, the Commissioner will
discontinue the program after due
notice. In such a case, no further
coinsurance applications will be
accepted nor will any further
commitments under the program be
authorized.

(2) If the Commissioner determines
that coinsurance under this part is
disrupting (or will disrupt) the housing
or Mortgage market in a market area or
is adversely impacting (or will adversely
impact) other federally insured projects
in a market area, the Commissioner will
modify, suspend, or discontinue
coinsurance activities in such area after
due notice.

(8)(1) Section 244(b) of the Act also
provides that, in delegating mortgage
insurance processing duties to lenders,
physical inspection of dwelling units be
conducted in accordance with at least
the minimum standards and criteria
used by HUD personnel under the full
FHA insurance programs. Both the
review of projects for eligibility under
the program and the inspection of -
repairs and improvements on projects
approved for coinsurance will be
conducted in accordance with such
standards and criteria.

(2) Insurance authorized by this part
will not be available for mortgages on
properties that are eligible to be insured
solely under the authority of section
223(e) of the National Housing Act.
Neither the coinsuring lender nor the
Mortgagor shall have any vested or
other right in the General Insurance
Fund.

§ 255.2 Colnsurance contract.

The Contract of Coinsurance is the
agreement between the lender and the
Commissioner to coinsure a Mortgage
under this part. It is evidenced by an
endorsement on the Mortgage note by
the Commissioner, or by the
Commissioner’s authorized
departmental representative, and
includes the terms, conditions, and
provisions of this part and of the
National Housing Act.

§255.3 Definitions.

{a) “Coinsured Mortgage” means a
Mortgage concerning which the risk of
loss is shared by the lender and the
Commissioner. The coinsurance is
evidenced by endorsement of the
Mortgage note by the Commissioner or
by the Commissioner’s authorized
departmental representative.

(b) “Cooperative Mortgage" means a
nonprofit cooperative ownership



25926

Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

housing corporation, regulated under
State law and by the lender under a
regulatory agreement, that restricts
permanent occupancy of the project to
members of the corporation, and
requires membership el‘gibility and
transfer of membership in a manner
approved by the Comm!ssioner.

(c) “Distribution” means the
withdrawal of any cash or assets of the
project excluding cutlays for:

(1) Mortgage payments;

(2} Reasonable expenses necessary
for the proper operation and
maintenance of the project; and

(3) Repayment of advances from the
owner, when such repayments are
authorized by the Commissioner.

{d) “General Mortgagor” means any
Mortgagor approved by the lender that
does not meet any of the definitions in
paragraphs (b), (e), or (i) of this section
and that is regulated by the lender by
means of a regulatory agreement.

{e} “Limited Distribution Mortgagor”
means an entity restricted by Federal or
State law, and by the lender by means
of a regulatory agreement, as to its rate
- of return and other aspects of its
operation.

(f) “Mortgage” means a first lien on
real estate and other property commonly
given to secure either advance on real
estate or the unpaid balance of the
purchase price of real estate under the
laws of the jurisdiction in which the real
estate is located. “Mortgage” includes
any credit instrument(s} secured by the
real estate.

(g) "Mortgagor” means the original
borrower under a Mortgage and its
successors, and any assigns approved
by the Commissioner.

(h) “Mortgage Insurance Premium”
(MIP) means the mortgage insurance
premium collected under §§ 255.801 and
255.802 of this part.

(i} “Nonprofit Mortgagor” means an
entity that is organized for reasons other
than financial gain and that the lender
finds is not controlled or directed by
persons or firms seeking to derive
financial gain from it. The operations of
a Nonprofit Mortgagor must be regulated
under Federal or State law, and by the
lender by means of a regulatory
agreement.

{j) "Residual Receipts” means (1) for
projects owned by Nonprofit
Mortgagors, all Surplus Cash and (2} for
projects owned by Limited Distribution
Mortgagors, any Surplus Cash remaining
after allowable Distributions have been
made or funds have been set aside for
their payment.

{k) “Sound Capital Resources’ means
the excess of the coinsuring lender’s
assets {minus any valuation allowances)
over its liabilities (generally referred to

as its net worth), plus allowed letters of
credit. Net worth includes paid-in
capital stock, surplus, reserves,
undistributed earnings and any other
unencumbered resources of the
coinsuring lender. Sound Capital
Rescurces may include (up to the limit
specified in § 255.102(b)(2)) an
unconditional and irrevocable firm letter
of credit from a supervised financial
institution with assets of not less than
$100,000,000. For purposes of
determining “sound capital resources”, a
logs reserve, established to cover
coinsurance liability under this part that
is treated as a liability in the lender's
balance sheets, may be deemed a
capital item rather than a liability.

(1) “Substantial Rehabilitation”
consists of repairs, replacements, and
improvements:

(1) The cost of which exceeds the
greater of:

(i) 15 percent of the property’s value
after completion of all repairs,
replacements, and improvements, or

(i) $6,500 per dwelling unit, adjusted
by any applicable high-cost area factor
under § 255.203(a) (or in the case of any
purchase or refinancing involving
property to be rehabilitated under Part
511 or Part 850 of this title, $20,000 per
dwelling unit, except that in these cases
the Commissioner may increase this
amount by not to exceed 25 percent for
specific properties where the )
Commissioner determines that cost
levels so require}; or

(2) That involves the replacement of
more than one major building

-component. For purposes of this

definition, the term “major building
component” includes roof structures;
ceiling, wall or floor structures;
foundations; and plumbing, heating/air
conditioning, or electrical systems.

(m) “Surplus Cash” means any
unrestricted cash remaining after:

(1) The payment of:

(i) All sums due or currently required
to be paid under the terms of any
Mortgage or note coinsured by the
Commissioner;

(ii) All amounts required to be
deposited in any replacement or
operating reserve; and

(iii} All other obligations of the
project, unless funds for payment are set
aside, or defzarral of payment has been
approved by the lender; and

{2) The escrow of an amount equal to:

(i) The aggregate of any special fund
required to be maintained by the
project; and

(i) The project’s total liability for
tenant security deposits.

In computing Surplus Cash, the
Mortgagor must follow any

administrative requirements prescribed
by the Commissioner.

§255.4 Etfect of amendments.

The regulations in this subpart may be
amended by the Commissioner at any
time, in whole or in part. Any
amendments will not adversely affect
the interests of a lender under the
Contract of Coinsurarnce on any
mortgage already coinsured.
Amendments will not adversely affect
the interest of a lender on any mortgage
to be coinsured or which the lender has
made a commitment to insure, provided
the Mortgage is endorsed for
coinsurance within 60 days after
issuance of the commitment. The 60
days will run from the date of the
original issuance of the commitment or
from the date of any amendment,
reissuance, or extension of a
commitment that occurred before the
effective date of the amendment to the
regulation. :

Subpart B—Lender Requirements

§ 255.101 Eligible lender.

The Commissioner may approve as a
coinsuring lender any lender that (a) is
currently a HUD-approved multifamily
lender under 24 CFR 203.1 through 203.4,
203.6, or 203.8(b); and (b) meets the
requirements of § 255.102.

. §255.102 Review and approval as

colnsuring lender.

The Commissioner will review an
applicant lender's technical staff and
procedures before granting approval as
a coinsuring lender under this part. This
review, including an on-site review of
the lender’s operations, will establish
the adequacy of technical staff,
processing procedures, development and
management oversight, mortgage
servicing, and disposition functions.

(a) A fee of $5,000 is charged for each
application for approval as a coinsuring
lender. This fee will not be refunded
once the application has been
determined acceptable for initial review.

(b) An applicant lender must submit:

(1) A written opinion of its counsel
that it has necessary powers to
participate in the coinsurance program
under this part.

(2) Evidence acceptable to the
Commissioner of Sound Capital
Resources of not less than $1,500,000,
including liquid funds of at least
$500,000. An unconditional and
irrevocable firm letter of credit of not
more than $500,000 from a supervised
financial institution with asset of not
less than $100,000,000 may be used to
meet up to $500,000 of this Sound
Capital Resources requirement and up to
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$500,000 of the included liquidity
requirement. The lender must agree that,
for the period of the coinsurance, it will
maintain the basic Sound Capital
Resources requirement and an
additional one dollar of Sound Capital.
Resources for each 300 dollars of
outstanding principal indebtedness on
Mortgages it has coinsured under this
part.

(3) Evidence acceptable to the
Commissioner that the lender has the
operating procedures, internal
management controls, and technical
staff (under contract or in its own
employ) necessary to discharge full
Mortgage underwriting, oversight,
servicing, management, property repair
and disposition, and other functions. It
must employ adequate staff to monitor
contract work and make final
underwriting conclusions. It must agree
to notify HUD of any changes in its
operating procedures and principal staff
and to make no changes that are
inconsistent with this part.

{4) The lender's most recent detailed
audit report of its financial records,
supplemented as the Commissioner may
require. The audit must be made by an
independent certified public accountant
or independent public accountant
licensed by a regulatory authority of a
State or other political subdjvision on or
before December 31, 1970.

(5) A statement agreeing to file annual
audits similar to those described in
paragraph (a}(4) of this section, and
annual reports on its processing and
commitment activities, coinsured loan
portfolio and loan servicing activities.
The annual audits and reports must be
prepared in formats acceptable to the
Commissioner and submitted within the
time limits established by the
Commissioner.

(6) A statement agreeing to auditing
by the Commissioner, the HUD
Inspector General, and the Comptroller
General of the United States with
respect to its activities under this part.
For this purpose, the Commissioner, the
HUD Inspector General, the Comptroller
General and their authorized agents
shall have access to the financial and
other records of the lender.

(7) A statement agreeing to comply
with the provisions of Title VIII of the
Civil Rights Act of 1968 as amended, the
Equal Credit Opportunity Act, Executive
Order 11063 as amended, and other
Federal laws and regulations issued
under these authorities with respect to
the lending, investing, or coinsuring of
funds in real estate Mortgages. '

(8) A statement agreeing to retain all
its legal obligations under this part, if it
delegates servicing functions, as
provided in § 255.105.

(9) A statement agreeing to abide by
all applicable requirements issued by
the Commissioner for performing its
functions under this part.

(10) A statement agreeing to notify
HUD immediately whenever the lender's
Sound Capital Resources fall below the
level required by paragraph (a)(2) of this
section. In addition, the lender must
agree that it will request and receive
approval from HUD before
implementing any voluntary transfer or
series of transfers of the lender’s assets
which would cause the lender’s Sound
Capital Resources to fall below the
required level. Finally, the lender must
agree that if such transfer does take
place without prior HUD approval, the
remaining assets of the lender and any

. assets disbursed without such approval

will be deemed to be held in trust for the
benefit of HUD, and consequently, HUD
would have a cause of action against
any of the original principals of the
lender or any other party for any
transfer not made in accordance with
these requirements.

(The information collection requirements
contained in paragraphs (b)(2), (b)(3) and
(b)(4) were approved by the Office of
Management and Budget under control
number 2502-0273).

§ 255.103 Duration of approval.

Initial approval as a coinsuring lender
will continue in force until one of the
following occurs:

(a) Expiration of the Secretary’s
authority to coinsure under this part. A
temporary lapse in this authority will
not terminate lenders’ approved
coinsurer status or affect outstanding
firm commitments or coinsurance in
force. However, lenders may not, during
any such lapse, issue or amend
commitments or reopen expired
commitments.

(b) Suspension or withdrawal of
approval under § 255.104.

§ 255.104 Probation, suspension or
withdrawal of approval.

(a) A coinsuring lender may be placed
on probation, be temporarily suspended,
or have its approval as a coinsuring
lender withdrawn by the Commissioner,
or designee, for any of the following
causes:

(1) Failure to maintain satisfactory
Sound Capital Resources.

(2) Failure to operate the program in a
prudent manner or to discharge its
responsibilities under any regulatory
agreement, coinsurance contract, or
administrative procedures issued by the
Commissioner under this part.

(3) Payment or receipt, by the lender,
in any insurance transaction, of any fee,
kickback, or other consideration,

directly or indirectly, to or from any
person who has received any
consideration from another person for
services related to the transaction:
however, compensation may be paid for
the actual performance of services
approved by the Commissioner.

(4) Submission of a false, fraudulent
or incomplete report to HUD or the
incurring of any indebtedness toc HUD
for which no satisfactory repayment
plan or agreement is in effect.

(5) Failure to pay any amount owed to
a holder of securities guaranteed by the
Government National Mortgage
Association (GNMA) and backed by a
coinsured loan.

{6) Assigning a Coinsured Mortgage to
an entity that is not a HUD-approved
coinsuring lender.

(7) Any other cause determined by the
Commissioner or designee to be
appropriate.

(b) HUD may place a mortgagee on
probation for a specified period of time
for the purpose of evaluating the
mortgagee’s compliance with the
requirements of the coinsurance
program. During the probation period
the mortgagee may continue to issue
commitments for insurance, subject to
conditions required by HUD. Such
conditions may include, but are not
limited to, submission of the processing
to HUD for its approval before issuance
of the commitment.

(c) Coinsuring lenders will be notified
in writing by the Commissioner, or
designee, when a probation, suspension
or withdrawal action is taken. The
notice will specifically state the cause,
effect, and duration of the action.
Lenders must comply with the
conditions of the notice immediately,
but may request an informal hearing on
the action within 10 working days of
receipt of the notice. The hearing shall
be held by the Commissioner or
designee. The lender shall be given the
opportunity to be heard within 10 days
of receipt of the request and may be
represented by counsel. The
Commissioner or designee will notify
the lender in writing of the results of the
hearing within 10 working days of the
hearing and receipt of any materials, A
decision to withdraw, suspend, or
continue probation following a hearing
constitutes final agency action.

(d) Probation, withdrawal or
suspension of approval as a coinsuring
lender will not affect any coinsurance or
commitments in effect at the time of the
probation, withdrawal or suspension of
approval.

(e) Serious misconduct or
noncompliance with the requirements of
the coinsurance program may also result
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in action against coinsuring lenders in
accordance with Part 24 of this tjtle or
by action of the Mortgagee Review
Board in accordance with Part 25 of this
title.

§ 255.105 Delegation of servicing.

(a) The lender must directly service all
coinsured loans included in GNMA
securities pools. In all other instances,
the lender may choose to service its
coinsured loans or arrange for another
entity to service the Mortgages,
provided the contract servicer is a HUD-
approved lender under §§ 203.1 through
203.4, 203.6, or § 203.8(b) of this chapter,
and the coinsuring lender retains its
obligations under this part.

(b) The lender must inform HUD of
any delegation of servicing on a form
prescribed by the Commissioner.

(c) If HUD considers the servicer's
performance to be unsatisfactory, HUD
nay, after giving the lender a 30-day
written notice, require the lender to
cancel the servicing arrangement.

(The information collection requirements
contained in paragraph (b} were approved by
the Office of Management and Budget under
control number 2502-0273)

§ 255.106 Assignment of Colnsured
Mortgages.

{a) A lender may assign a Coinsured
Mortgage to another lender if the
following requirements are satisfied:

(1) The assignee is a HUD-approved
coinsuring lender; :

(2) The lender shows good cause for
the assignment;

(3) The Commissioner finds that the
assignment is for good cause and that
these will be no disadvantage to the
Fegeral Housing Administration (FHA);
an

(4) The Commissioner gives prior
written approval for the assignment and
any risk allocation between the assignor
and assignee.

(b) The lender must inform HUD in a
form prescribed by the Commissioner
after the assignment of any Coinsured
Mortgage. The lender will not be -
relieved of its obligation to pay
Mortgage Insurance Premiums until
HUD has received this notice.

(c)(1) A partial interest in a Coinsured
Mortgage may be transferred without
obtaining the approval of the
Commissioner under a participation
agreement or arrangement, if the
following conditions are met:

(i) The Coinsured Mortgage shall be
held by an approved coinsuring lender,
which shall (for purposes of this
paragraph]) be referred to as the
“principal lender;”

(ii) The principal lender shall at all
times retain at least a ten percent

beneficial interest in the Coinsured
Mortgage up to the time of endorsement,
and at least a five percent beneficial
interest thereafter:

(iii) A participation or partial interest
in a Coinsured Mortgage shall be issued
to and held by: (A) A lender approved
by the Commissioner or (B} A pension or
retirement fund or a profit-sharing plan
maintained and administered by a
corporation or by a governmental
agency or by a trustee or trustees, which
the principal lender determines has
lawful authority to acquire a partial
interest in a Coinsured Mortgage under
the conditions set forth in this
paragraph; and

(iv) The participation agreement or
arrangement shall provide that the
principal lender shall remain the lender
of record under the Contract of
Coinsurance and that the Commissioner
shall have no obligation to recognize or
do business with any other party except
the lender of record with respect to the
rights, benefits, and obligations of the
lender under the Contract of
Coinsurance.

(2) No notice of any sale or transfer of
a participating or partial interest is
required unless the Coinsured Mortgage
is transferred in its entirety to a new
principal lender on the public records.

(d) If the Mortgage is used to back
securities guaranteed by the
Government National Mortgage
Association (GNMA), GNMA approval
is also required for the assignment of the
pooled Mortgage.

(The information collection requirements
contained in paragraph (b) were approved by
the Office of Management and Budget under
control number 2535-0087)

§ 255.107 Relnsurance.

(a) The lender may reinsure its
potential loss with respect to a
particular project. Reinsurance may be
obtained for:

(1) 50 percent of its risk;

(2) 100 percent of its risk;

(3) That percentage of its risk that
equals the maximum amount the
reinsurer is authorized by State law to
reinsure; or

{4) 10 percent of the amount of a
Mortgage approved for coinsurance with
respect to property to be rehabilitated
with assistance under Part 511 or Part
850 of this title.

(b) The effect of reinsurance on the
insurance benefits payable by the
Commissioner is covered in § 255.818.

(c) Subject to the ceilings provided in
§ 255.823, any reinsurance policy must
name the Commissioner as contingent
beneficiary in the event that default by
the lender compels the Commissioner to
reimbures the Government National

Mortgage Association for the amount
that the Association had to pay
securities holders as a result of the
lender’s default.

§ 255.108 Pledging and other security
arrangements.

A lender may pledge, subject to -
standards established by the
Commissioner, the beneficial interest in
a Coinsured Mortgage as security under
the terms of a reinsurance contract, trust
indenture, third party guarantee
agreement or similar financing
arrangement directly related to the
coinsurance transaction, subject to the
following conditions:

(a) The lender must retain legal title to
the note and the Mortgage, subject to the
security interest created, unless the title
is otherwise transferred in accordance
with § 255.106. Legal title to the note and
Mortgage may not, at any time, be held
by other than a coinsuring lender
approved by the Commissioner.

(b} The Commissioner will have no
obligation to recognize or deal with
anyone other than the coinsuring lender
of record or any approved successor to
the lender's title to the Mortgage with
respect to the rights, benefits, and
obligations of the coinsuring lender.

{c) The Mortgagor will have no
obligation to recognize or deal with
anyone other than the coinsuring lender
or an approved coinsuring lender
succeeding to title to the Mortgage, or
with another person or entity servicing
the Mortgage loan under § 255.105,
except that the Mortgagor may be
directed to make payments under the
Mortgage to a successor lender or to one
or more custodial accounts.

(d} A lender may not pledge the
beneficial interest of Coninsured
Mortgages backing Government
National Mortgage Association (GNMA)
Project Loan Certificates except as
authorized by GNMA.

Subpart C—Program Requirements

§255.201 Eligible project.

(a) Existing housing projects (with
such repairs and improvements as are
determined by the lender to be
necessary) are eligible under this part.
The property must not require
Substantial Rehabilitation as defined in
§ 255.3, and three year must have
elapsed from the daté of completion of
construction or Substantial
Rehabilitation of the project. or from the
beginning of accupancy, whichever is
later, to the date of application for
mortgage insurance. In addition, a
project:

(1) Must have five or more units;



Federal Register /| Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

25529

(2) may be detached, semi-detached,
row houses, or multifamily strectures;

(3) Must comply with all applicable
zoning or deed restrictions, and
applicable building and other
governmental regulations;

(4) Must be primarily for residential
use, and may include only such
commerical and community facilities as
the lender determines will be adequate
and appropriate to serve the occupants.
The net rentable commercial area must
not exceed 20 percent of the total net
rentable area, but this limitation may be
waived, for good cause, by the
Commissioner.

(5) Must have attained sustaining
occupancy (occupancy that would
produce rental income sufficient to pay
operating expenses, annual debt service
and reserve fund for replacement
requirementg) ag determined by the
lender, before endorsement of the
project for insurance; alternatively, the
Mortgagor must provide an operating
deficit fund at the time of endorsement
for insurance, in an amount, and under
an agreement, approved by the lender in
accordance with standards established
by the Commissioner.

{b) No insurance will be made
available under this part for any
building located in an area identified by
the Federal Emergency Management
Agency (FEMA] as having special flood
hazards unless (1] the furisdiction in
which the project is located is
participating in the National Flood
Insurance Program and is subject to 44
CFR Parts 59-79; or (2] less than a year
has passed since FEMA notification
regarding such hazards, and flood
insurance is obtained in compliance
with the Flood Disaster Protection Act
of 1973 (42 U.S.C. 4001).

{c) No insurance will be made
available under this part with respect a
property within the Coastal Barriers
Resources System established by the
Coastal Barriers Resources Act {16
U.S.C. 3501].

(d} Wherever applicable, projects
insured under this pgrt must comply
with the National Historic Preservation
Act (16 U.S.C. 470).

(e) Involuntary displacement of
tenants must be minimized under a plan
developed by the Mortgagor, in any case
where it is anticipated that repairs and
improvements will cause such
displacement.

§ 255.202 Eligible Mortgagors.

Mortgagors approved by the lenderin
accordance with standards established
by the Commissioner are eligible under
this part.

§255.203 Maximum Mortgage ¥mitations.

The maximum Mortgage coinsurable
under this part is the lowest of the
amounts determined under the following
limits:

(a) Statutory cost limits. Congress has _

established maximum per-unit dollar
amounts for costs attributable to
dwelling use. These limitations vary by
number of bedrooms, structure type
(gtevator or non-efevator}, Martgagor
type, and section of the National
Housing Act, and are changed from time
to time by statute. In addition, to
compensate for geographic differences
in construction costs, the Commissioner
may establish, where appropriate, high-
cost area factors. These are percentage

increases over the otherwise applicable

basic doflar limits. The factor for any
geographic area may not exceed 175
percent of the basic limit. The facter
applicable to a particular project may be
obtained from the appropriate HUD field
office. On an individual project basis in
high cost areas, the Commissioner may .
approve the use of a factor of up to 240
percent of the basic limit where costs
justify it, except that for projects to be
purchased by the Government National
Mortgage Association under Section 305
of the National Housing Act (Tandem
programs), the Commissioner may not
approve a factor of more than 190
percent. In the unusually high-cost areas
of Alaska, Guam and Hawaii, the
Commissioner may approve the use of a
factor of up to 360 percent. The
Commissioner is also permitted to
increase the otherwise applicable dollar
limits by up to 20 percent to account for
the installation in the project of a solar
energy system (as defined in section 2{a)
of the Act] or certain residential energy
conservation measures (as defined in
section 210(11) (A}-(G) and (I} of Pub. L.
95-619). The maximum coinsurable
amount camnot exceed the sum of the
project’s total calculated statutory cost
limit plus the applicable percentage
below of estimated cost not attributable
to dwelling use:

(1) Cooperative project loans—90
percent; .

(2) Project loans insured under
§ 207.32a(1)—90 percent;

- {3) All other project }aans—a85 percent.

(b) Value limit. An amount not
exceeding 85 percent (90 percent if the
property is a cooperative project er
meets the eligibility requirements
contained in § 207.32a(l) of this chapter)
of the lender’s estimate of value of the
project.

(1) The final estimate of value for the
purpose of this section results from
consideration of three indicators of
value:

(i} The estimated market value of the
project by capitalization. Capitalization
will use net income which results from
market rents estimated by comparison
with unsubsidized projects, capitalized
at rates extracted from market
transactions involving comparable
properties. Because of the presence of
units with below-market rents int
projects rehabilitated with assistance
under Part 850, the Commissfoner will
issue guidelines for the calculation of
capitalization and market value under
this paragraph where such properties
are involved.

(ii) The estimated market value by
direct sales comparison. Market value
by direct sales comparison will be
estimated by comparison of the subject
property with competing properfies
recently sold, using at least two other
properties for the comparison.

(iii] The total estimated replacement
cost of the project (without deducting
depreciation). The total estimated:
replacement cost of the project (before
depreciation] provides only an upper
limit. The final estimate of value must
be between that indicated by
capitalization and that indicated by
direct sales comparison, but may not
exceed the total estimated replacement
cost of the project.

(2) In the event the Mortgage is
secured by a leasehold estate rather
than a fee simple estate, the value of the
property described in the Mortgage shall
be the value of the leasehold estate (as
determined by the lender} which shall in
all cases be less than the value of the
property in fee simple.

(c) Debt service limits. The net
projected project income available for
payment of debt service is determined
by reducing the estimated gress income
of the project by a vacancy and
collection loss factor and by the cost of
all estimated operating expenses,
including deposits to the reserve for
replacements and taxes. In determining
net projected project income for
cooperative projects, a 3 percent
operating reserve and a 2 percent
vacancy reserve will be uged in lieu of
the vacancy and collection loss factor
applicable to rental prejects. The
maximum Coinsurable Mortgage cannot
exceed the amount that could be
amortized by 85 percent (90 percent for
cooperatives or if the project meets the
eligibility requirements contained in
§ 207.32a(l) of this chapter} of net
projected project income.

(d) Property to be refinanced—
additional limit. i the property is to be
refinanced by the Coinsured Mortgage
(i.e.. without a change of ownership} or,
if property is sold to a purchaser who



25930

Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

<

has an identity of interest (as defined by
the Commissioner) with the seller and
the purchase is to be financed with the
Coinsured Mortgage, then the maximum
Mortgage amount must not exceed:

(1) In the case of a rental project, the
greater of

(i) 70 percent of the lender’s estimate
of value of the project, or

(ii) The cost to refinance the existing
indebtedness, which will consist of the
following items, the eligibility and
amounts of which must be determined
by the lender:

{A) The amount required to pay off
the existing indebtedness;

(B) The amount of the initial deposit
for the reserve fund for replacements;

(C) Reasonable and customary legal,
organizational, title, and recording
expenses, including lender fees under
§ 255.208;

(D) The estimated repair costs, if any;

{E) Architect’s and engineer's fees,
municipal inspection fees, and any other
required professional or inspection fees.

(2) In the case of a cooperative
project, the cost to refinance the existing
indebtedness as defined in paragraph
(d)(1)(B) of this section.

(e) Property to be acquired—
additional limit. If the project is to be
acquired by the Mortgagor and the
purchase price is to be financed with the
coinsured Mortgage, the maximum
amount must not exceed 85 percent (90
percent if the project is a cooperative
project or meets the eligibility
requirements contained in § 207.32a(l) of
this chapter) of the cost of acquisition as
determined by the lender. The cost of
acquisition shall consist of the following
items, to the extent that each item
(except for item numbered (1)) is paid by
the purchaser separately from the
purchase price. The eligibility and
amounts of those items must be
determined by the lender in accordance
with standards established by the
Commissioner:

(1) Purchase price as indicated in the
purchase agreement;

(2) An amount for the initial deposit to
the reserve fund for replacements:;

(3) Reasonable and customary legal,
organizational, title, and recording
expenses, including lender fees under
§ 255.206;

(4) The estimated repair cost if any, as
defined by the Commissioner, in the
project;

(5) Architect's and engineer’s fees,
municipal inspection fees, and any other
required professional or inspection fees.

§ 255.204 Maximum Interest rate.

The interest rate in a commitment to
coinsure will be at the rate agreed upon
by the Mortgagor and the coinsuring

lender at the time the commitment is
issued. The interest rate may be
increased or decreased only after
reprocessing and issuance of an
amended commitment.

§ 255.205 Term of the Mortgage.

The mortgage must have a maturity
satisfactory to the lender, which is not
less than 10 years, nor more than the
lesser of 35 years {40 years if the project
meets the eligibility requirements “
contained in § 207.32a(l) of this chapter)
or 75 percent of the estimated remaining
economic life of the physical
improvements (100 percent if the project
meets the eligibility requirements
contained in § 207.32a{l) of this chapter).
The term of the mortgage will begin on
the first day of the second month
following the date of endorsement of the
mortgage for coinsurance.

§ 255.206 Lender’s fees and premium.

(a) The lender may collect from the
Mortgagor, and include in the Mortgage,
and application fee, financing fee,
permanent placement fee, and, if
applicable, inspection fee. These fees
may not exceed maximums approved by
the Commissioner. In addition, the
lender may collect other reasonable fees
approved by the Commissioner that are
paid from sources other than Mortgage
proceeds and are disclosed at
endorsement. In no event will the fees
allowed under this paragraph be
permitted to exceed comparable fees
allowed in the full insurance program
under § 207.32a of this chapter.

(b) The coinsuring lender may collect
a lender's premium of up to .25 percent
{0.10 percent in the case of a Mortgage
approved for coinsurance benefits under
§ 255.821) per year of the average
outstanding principal balance of the
Mortgage (without regard to delinquent
payments or prepayments), beginning
not earlier than 12 months after the date
of the first payment to principal.

§ 255.207 Coinsurance of Mortgages in
lender’s portfolio. )

(a) Coinsurance under this part is
available for Mortgages that the lender
{or a related entity) already holds in its
own portfolio only if:

(1) The loan is current and has not
been in default, modification, or
forbearance at any time during the two
years preceding submission of the
application to the lender;

(2) Refinancing of portfolio loans
makes up no more than one-fourth of the
total number of loans the lender
presents for endorsement for
coinsurance during any 12-month period
(except that the Commissioner may
permit lenders to exceed this limit if the

additional refinancing relates to projects

_ that meet the eligibility requirements of

§ 207.32a(l) of this this section; and

(3) The entire loan transaction is
reviewed and approved by the
Commissioner (in his or her discretion)
before any commitment is issued.

(b) The following loans will not be
subject to the one-fourth limitation in
paragraph (a)(2) of this section:

(1) Mortgages insured by HUD under
its full insurance programs; and

(2) Mortgages in which the lender's
sole involvement is servicing.

§ 255.208 Nondiscrimination in housing
and employment.

The Mortgagor must certify to the
lender and to the Commissioner that so
long as the mortgage is coinsured under
this part it will:

{a) Not use tenant selection
procedures that discriminate against
families with children;

(b) Not discriminate against any
family because of the sex of the head of
the household; .

(c} Comply with title VIII of the Civil
Rights Act of 1968 as amended and
implementing regulations and
administrative procedures that prohibit
discrimination because of race, color,
religion, sex, or national origin;
administer the project and related
activities in an affirmative manner to
further fair housing, and comply with
State and local fair housing laws;

(d) Comply with Executive Order
11063 and implementing regulations and
administrative procedures that prohibit
discrimination because of race, color,
religion {creed), sex or national origin in
housing and related facilities provided
with Federal assistance:

{e) Not discriminate because of race,
color, religion, sex, or national origin
against any employee or applicant for
employment. Provisions to this effect,
and, in addition, the provisions of
Executive Order 11246 and 41 CFR
Chapter 60, where appropriate, will
apply to any contract or subcontract for
project repairs and improvements;

{f) Not rent, permit-the rental or
permit the offering for rental of the
housing, or any part thereof, covered by
the Mortgage, for transient or hotel
purposes. The term "rental for transient
or hotel purposes” means {1) rental for
any period less than 30 days, or {2) any
rental, if the occupants of the housing
accommodations are provided
customary hotel sevices, such as room
service for food and beverages, maid
service, furnishing and laundering of
linens, and bellhop service; and

(g) Not sell the project as long as the
Mortgage is coinsured under this part,
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unless the purchaser agrees to comply
with the requirements of this section
and with applicable transfer of physical
assets requirements.

§ 255.209 Labor standards and prevalling
wage requirements

The requirements of § 207.19(d) apply
to Mortgage coinsured under this part
where the property is to be rehabilitated
under Part 511 or Part 850 of this Title
and the cost of repairs, replacements
and improvement exceeds $6,500 per
dwelling unit (adjusted for any high-cost
area factor under § 255.203{a)).

Subpart D—Processing and
Commitment

§ 2£5.301 Processing responsibilities.

(a) Unless otherwise specified, the
lender is responsible for the
performance of all functions under this
part including acceptance and review of
applications, issuance of commitments,
inspections, and closings, except those
functions specified in paragraphs (b},
(d), and (e} of this section.

{b) Certain functions are retained by
the Commissioner. The lender must
submit any information required by the
Commissioner to permit determinations
of compliance with requirements
concerning:

(1) Previous participation of the
principals of the Mortgage, the general
contractor, if any, and the management
agent, in accordance with the Previous
Participation and Clearance Review
Procedures of §§ 200.210 through 200.218
of this chapter.

{2) Equal opportunity considerations
in the development and operation of the
proposed project.

(3} The intergovernmental review
procedures of 24 CFR Part 52. These
procedures apply to cases invalving 200
or more units in urbanized areas, or 50
or more units in non-urbanized areas;
and

(4) The National Historic Preservation
Act, 16 U.S.C. 470, where applicable.

(5} Environmental impact under
environment-related laws and ‘
authorities set forth in 24 CFR Part 50.

(c) The lender must also submit any
information required by the
Commissioner for tracking or monitoring
purposes. .

{d) The Commissioner's autherized
departmental representative must
endorse the Mortgage for coinsurance.

{e} The Commissioner is regponsible
for the enforcement of any labor
standards and prevailing wage
requirements applicable to a project
under § 255.209 and will preform all
functions required under § 255.209.

(Information collection requirements:
contained in paragraph (b) and (c) were
approved by the Office of Management and
Budget under control number 25020272}

§ 255.302 Processing and commitment.

(a) After acceptance of an application
for a commitments to coinsure, the
lender will determine the maximum
coinsurable Mortgage, review any list of
repairs for compliance with HUD
standards, determine the acceptability
of the proposed management agenf, and
make other determinations necessary to
assure acceptability of the praposed
project. The lender must make these
determinations in the manner prescribed
by the Commissioner.

(b] The lender may issue a firm
commitment to coinsure after
completion of its review and after
receipt of written evidence from HUD of
(1) the acceptability of the project in the
areas of responsibility retained by the
Commissioner under § 255.301(b}; (2] a
waiver, where needed, of the approved
highcost factor under § 255.203(a}; and
(3} completion of any case revieis
requirements of the Commissioner that
are part of the lender approval process.

(c] Subject to standards established
by the Commissioner, the lender is
responsible for extending commitments,
assuring that commitments are updated
when appropriate and amending
commitments. The lender may also
reopen commitments within 80 days of
the expiration of an earlier commitment,
reconsider previously rejected
applications, and may charge a
reopening or reexamination fee
acceptable to the Commissioner.

(d] An application may be made for a
commitment that provides for the
coinsurance of the mortgage after
complefion of repairs and improvements
or for a commitment that provides, in
accordance with standards established
by the Commissioner, for the completion
of specified repairs and improvements
after endorsement.

(e) With respect to mortgages to caver
praperties rehabilitated with assistance
under Part 511 of Part 850 of this title,
the lender must gbtain the approval of
the Commissioner before issuance of
any commitment under this part. The
Commissioner will grant such approval
only where the lender demonstrates to

the Commissioner's satisfaction that no .

other feasible financing alternatives are
available for the proposed project.

Subpart E—Caost Certification and
Endorsement by the Commissioner

§ 255.401 Agreemaent to certity cost
requirements.

Before the start of repairs and
endorsement of the loan, the lender

mrst enfer into an Agreement and
Certification with the Mortgagorin a
form and content satisfactory to the
Commissioner for the purpose of
precluding any excess of Mortgage
proceeds over statutory and regulatory
limitations. Under this Agreertient, the
Mortgage must agree:

(a) To execute a certificate of actual
costs, upon completion of all physical
improvements on the mortgaged
property, in accordance with § 255.402.

(b) To aceept the mortgage loan,
reduced by the amount (if any) required
under § 255.404.

(c) In cases where specified repairs
are to be made after endorsement as
provided in §255.302(d}, the lender must
(1) establish escrows at endorsement as
required by the Commissioner; (2}
disburse mortgage proceeds attributable
to repairs in accordance with standards
and procedures established by the
Commissioner and only upon
satisfactory completion and inspection
of the repairs; and (3) whenever
applicable, reduce the mortgage by the
amount by which estimated costs of
repairs exceed actual costs as certified
under §255.402.

§255.402 Certificate of actuzt coste—
contents irs general.

(a) Submission of certificate. The
Mortgagor’s certificate of actual cost, in
a form approved by the Commissioner,
maust be submitted to the lender upon
completion of the improvements to the
satisfaction of the lender. In the case of
a transaction where the commitment
provides for the completion of specified
repairs after endorsement as provided in
§ 255.302(d}, a supplemental certificate
of actual cost must be submitted
covering such repairs. Cost certification
is not required in those refinancing
transactions where 70 percent of value
is the controlling Mortgage limitatiom.

(b) The certificate must show the
actual cost to the Mortgagor of acquiring
the preperty or refinancing property that
secures an existing indebtedness. Items
that may be included if paid by the
Mortgagor in acquiring property are
listed in § 255.208{e). Items that may be
included if paid by the Mortgagor in
refinancing property are listed in
§ 255.203(d).

(The information collection requircments
contained in paragraph (2) were approved by
the Office of Management and Budget under
control number 2502-0272)

§ 255.403 Effect of certification of actuat
costs.

Any certification required by § 255.462
must state specifically that it has been
made, presented, and delivered for the
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purpose of influencing an official action

of the Commissioner and may be relied

. upon by the Commissioner and the
lender as a true statement of the facts
contained therein. Upon the lender’s
approval of the Mortgagor's

. certification, the certification will be
final and incontestable, except for fraud
or material misrepresentation on the
part of the Mortgagor.

§ 255.404 Lender’s review of mortgage
amount.

When the cost certifications
submitted under § 255.403 are reviewed
and approved by the lender, the lender
must determine, in accordance with
standards set by the Commissioner,
whether a mortgage reduction is
necessary.

§ 255.405 Endorsement by the
Commissioner.

Under the terms of its commitment,
the lender will hold a closing and submit
required documentation to the
Commissioner or to the Commissioner’s
authorized departmental representative
for coinsurance of the Mortgage by
endorsement of the Mortgage note. The
note must identify the section of the Act
and the regulations under which the
Mortgage is coinsured, the percentage of
risk assumed by the lender and the
Commissioner, and the date of
coinsurance, I.e., the date of HUD
endorsement of the project Mortgage.
The lender's submission must include a
certification that it has obtained written
HUD approval of compliance with the
requirements referred to in § 255.301(b)
and any additional documents and
information required by the
Commissioner’s administrative
procedures. -

Subpart F—Mortgage and Closing
Requirements

§ 255.501 Mortgage requirements—real
estate.

(a) To be eligible for insurance, the
Mortgage must cover property located in
a State, Puerto Rico, the District of
Columbia, Guam, the Trust Territory of
the Pacific Islands, American Samoa, or
the Virgin Islands. The Mortgage must
be on real estate held:

(1) In fee simple;

(2) Under a renewable lease for not
less than 99 years;

(3) Under a lease running at least 75
years from the date the Mortgage is
executed; or

(4) Under a lease executed by a
governmental agency, or other lessor
approved by the Commissioner, for up to
the maximum term the agency or lessor
may enter into, but not less than 50

years from the date the Mortgage is
executed.

(b) The property must be held by an
eligible Mortgagor and must, at the time
the mortgage is coinsured, be free and
clear of other liens except those
approved by the lender in accordance
with § 255.504.

{c) The Mortgage must cover the
entire property included in the housing
project.

(d) No Mortgage may be accepted for
insurance unless the lender finds that
the property or project with respect to
which the mortgage is executed is
economically sound, except that as to
mortgages covering property located in
Alaska, or in Guam, or in Hawaii, no
mortgage may be accepted for insurance
unless the lender, with prior notice to
the Commissioner, finds that the
property or project is an acceptable risk
giving consideration to the acute
housing shortage in Alaska, or in Guam,
or in Hawaii.

§ 255.502 Title.

(a) Eligibility of title. Title to the
mortgaged property must be vested in
the Mortgagor on the date the Mortgage
is filed for record.

(b) Title evidence. Before coinsurance
of the Mortgage, the Mortgagor must
furnish the lender with a survey,
satisfactory to the lender, of the
mortgaged property and a title insurance
policy covering the property. If, for
reasons that are satisfactory to the
lender, title insurance cannot be
furnished, the Mortgagor must furnish
evidence of title in accordance with
paragraph (b)(2) of this section. The type
of title evidence are:

(1) A title insurance policy issued by a
company, and in a form, satisfactory to
the lender. The policy must name the
lender and the Commissioner as the
insured, as their interests may appear.
The policy must also provide that, upon
acquisition of title by the lender, it will
become an owner's policy running to the
lender.

(2) An abstract of title satisfactory to
the lender, prepared by an abstract
company or individual engaged in the
business of preparing abstracts of title,
accompanied by a legal opinion
satisfactory to the lender as to the
quality of the title, signed by an attorney
experienced in the examination of titles.

§ 255.503 Mortgage and note provisions.

(a) The Mortgage and note must be
executed on a form approved by the
Commissioner for use in the jurisdiction
in which the property is located. The
form must not be changed without the
prior written approval of the
Commissioner.

(b) The Mortgage must be executed by
an eligible Mortgagor.

{c} The Mortgage must be a first lien
on property that conforms with property
standards prescribed by the
Commissioner.

(d) The note must provide for equal
monthly payments on interest and
principal due on the first day of each
month in accordance with a level
annuity amortization plan agreed to by
the Mortgagor and lender and
acceptable to the Commissioner.

(e) Commencement of amortization
shall be on the first day of the second
month following the date of
endorsement of the Mortgage for
coinsurance.

{f)(1) The Mortgage must provide that
all amounts due monthly from the
Mortgagor of the lender be added
together into a single payment to be
made by the Mortgagor on each monthly
payment date. The lender must apply
payments received from the Mortgator
or for the account of the Mortgagor to
the following items in the order listed:

(i} MIP under the Contract of
Coinsurance;

(ii) Ground rents, taxes, special
assessments, and fire and other hazard
insurance premiums;

(iii) Interest on the Mortgage; and

(iv) Principal on the Mortgage.

(2) Any deficiency in the amount of
the aggregate monthly payment required
under paragraph (f}(1) of this section
will constitute a fiscal default. The
Mortgage will further provide for a grace
period of 30 days within which time the
default must be made good.

(8) The Mortgage must provide for
payments by the Mortgagor to the
lender, on each monthly payment date,
of an amount sufficient to accumulate
the next annual MIP one payment period
before the MIP is due. These payments
will continue only as long as the
Contract of Coinsurance is in effect.

(h) The Mortgage must provide for
equal monthly payments sufficient to
pay any ground rents, estimated taxes,
water charges, special assessments, and
fire and other hazard insurance
premiums, within a period ending one
month before these items become due.
The Mortgage must also make provision
for adjustments in case the estimated
amount of any of these items differs
from amounts actually payable by the
Mortgagor.

(i)(1) With respect to a Mortgage
secured by rental housing, the note must
provide that prepayment of the .
indebtedness is prohibited (except as
required by the Commissioner) for a
period of five years from the date of
endorsement of the Mortgage (or for a
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period of twenty years where the
mortgage was purchased by GNMA
under Chapter II of Subtitle B of Title 24)
except where, at the time of
prepayment:

(i) The Mortgagor has entered into an
agreement with the Commissioner to
maintain the property as rental housing
for the remainder of the specified five-
year (or twenty-year) period;

{ii) The Commissioner has determined
that the conversion of the property to
cooperative or condominium ownership
is sponsored by a bona fide tenants’
organization representing a majority of
the households in the project;

(iii) The Commissioner has
determined that continuation of the
property as rental housing is
unnecessary to assure adequate rental
housing opportunities for low- and
moderate-income people in the
community; or

(iv) The Commissioner has
determined that continuation of the
property as rental housing would have
an undersirable and deleterious effect
on the surrounding neighborhood.

(2) Subject to the requirements of
paragraph (1) of this section, partial of
full prepayment of the Mortgage is
permitted except that:

{A) Mortgages which cover projects in
which units are subsidized under section
8 of the United States Housing Act of
1937 or other Federal law; or Mortgages
which may be purchased, assigned, or
otherwise transferred to the
Government National Mortgage
Association (GNMA) may be subject to
prepayment standards and restrictions
established by the Commissioner; and

(B) Mortgages given to secure a loan
made by a lender that has obtained the
funds for the loan by the issuance and
sale of bonds or bond anticipatory
notes, or both, may contain a
prepayment penalty charge acceptable
to the Commissioner as to term, amount
and conditions.

(j) The note may provide for the
collection by the lender of a late charge
not to exceed four percent of each
payment to interest and principal that is
more than 15 days late, or such other
charges as may be agreed to by the
lender and the Commissioner, to cover
the extra expense of handling
delinquent payments. Late charges must
be separately charged to and collected
from the Mortgagor and may not be
deducted from any total monthly
payment.

(k) The Mortgage must contain a
convenant prohibiting the use of
property for any purpose other than the
residential purpose intended on the day
the Mortgage was executed.

(1) The Mortgage must contain a
convenant, acceptable to the
Commissioner, that binds the Mortgagor
to keep the property insured by one or
more standard policies for fire or other
hazards stipulated by the Commissioner
or the lender. The amount must comply
with any coinsurance clause in the
policy applicable to the location and
character of the property, but may not -
be less than 80 percent of the actual
cash value of the insurable
improvements and equipment of the
project. The initial coverage must be
based on the amount of insurable
improvements estimated by the lender
after completion of the project. A
standard Mortgagee clause making
losses payable to the lender and the
Commissioner as their interests may
appear must be included in the
Mortgage. The lender is responsible for
assuring that insurance is maintained in
force and in the amount required by this
paragraph and by the Mortgage. If the
Mortgagor does not obtain the required
insurance, the lender must do so and
assess the Mortgage for such costs.
These insurance requirements apply as
long as the Coinsurance Contract is in
force.

§ 255.504 Mortgage lien and other
obligations.

A Mortgagor shall certify at
endorsement of the loan for insurance,
and the lender shall determine that:

(a) The property covered by the
Mortgage is free and clear of all liens
other than the coinsured Mortgage and
such other liens ag may be approved by
the lender, in accordance . with

-standards established by the

Commissioner. The lender may approve
subordinated liens securing up to the full
amount of mortgage financing provided
by State or local governments {or
agencies thereof) in connection with the
rehabilitation of a property assisted
under Part 511 or Part 850 of this title, in
accordance with standards established
by the Commissioner. Liens other than
the insured Mortgage that may be
approved (other than liens of taxes and
assessments of the State or subdivisions
of the State not yet due and payable, or
ground rents) may not have, under
applicable law, a priority equal or
superior to the insured Mortgage.

(b) There do not exist outstanding
unpaid obligations contracted for in
connection with the Mortgage
transaction, the purchase of the
Mortgage property, or the repairs and
improvements to the project, except
obligations approved by the lender in
accordance with standards established
by the Commissioner. Obligations of the
Mortgagor may be approved by the

lender under this section only if such
obligations are determined by the lender
to be of a lesser priority for payment
than the obligation of the insured
Mortgage.

(c) Except were otherwise provided in
paragraph (e) of this section, when a
loan is made to finance the purchase of
an existing multifamily housing project,
the Mortgagor may not have any
additional obligations in connection
with the transaction that exceed the
lesser of:

(1) Seven and one-half percent of the
lender’s estimate of value as defined in
$255.203(b), or

(2) Seven and one-half percent of the
cost of acquisition as defined in
§ 255.203(e). .

(d) Except where otherwise provided
in paragraph (e) of this section, when a
loan is made to refinance an existing
multifamily housing project, the
Mortgagor may not have any additional
obligations in connection with the
transaction that exceed the lesser of:

(1) Seven and one-half percent of the
lender’s estimate of value as defined in
§ 255.203(b), or

{2) Fifty percent of the difference
between the cost to refinance as defined
in § 255.203(d) and the maximum
mortgage amount as determined by the
lender.

(e)(1) For projects that meet the
eligibility requirements of § 207.32a(a)(1)
of this chapter, the provisions of
§ 207.32a(j)(4) shall apply.

(2) For projects to be rehabilitated
with assistance under Part 511 or Part
850 of this title, the provisions of
§ 207.32a(j)(5) shall apply.

{f) The additional obligations
provided for in paragraphs (c), (d) or
(e)(2) of this section shall be represented
by promissory notes on forms approved
by the Commissioner. These notes shall
not be due and payable until the
maturity date of the Mortgage to be
coinsured under this part, but may be
prepaid from Surplus Cash and in
accordance with the conditions
prescribed in the regulatory agreement
between the lender and the Mortgagor.

§ 255.505 Regulatory agreement.

The lender and the Mortgagor must
execute a regulatory agreement in a
form acceptable to the Commissioner.
The regulatory agreement must require
the Mortgagor to comply with the
requirements of Subparts G and H dnd
other applicable provisions of this part
for as long as the Commissioner and the
lender are coinsurers of the Mortgage. In
the regulatory agreement, the lender
may regulate the Mortgagor on other
matters if the Commissioner determines
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that the additional lender controls or
requirements do not conflict with the
requirements of this part or
requirements contained in the
administrative instructions issued under
this part.

§ 255.506 Other closing documents.

The lender will require execution of
such other closing documents as the
Commissioner may require.

Subpart G—~Requirements relating to
structure of Mortgagor Entity and
Transfers of Ownership interest

§ 255.601 Requirements applicable to all
projects.

(a) The Mortgagor may issue shares of
capital stock, partnership participations
or beneficial certificates of interest, as
applicable, only in the number and form
approved by the lender.

(b) The Mortgagor must comply with
the Commissioner’s administrative
procedures for previous participation
clearance and Transfer of Physical
Assets before conveying, assigning or
_ transferring any ownership interest in
the project or any beneficial interest in
any trust holding title to the project.

(c) The Mortgagor must obtain the
Commissioner's and the lender's written
approval before: ’

(1) Conveying, assigning, transferring,
encumbering or disposing of any legal
interest in the project, including rents
and security deposits;

(2) Engaging, except for natural
persons, in any business or activity,
including the operation of any other
project, or incurring any liability or
obligation not in connection with the
project.

(d) The Mortgagor may not abandon
the project until the lender has approved
a substitute Mortgagor.

Subpart H—Program Requirements
relating to Project Operation .

§ 255.701 General.

In order to be eligible for the benefit
of insured financing under this part, the
Mortgagor must agree to be regulated
and restricted by the lender with respect
to the ongoing operation of the project
as set forth in this subpart.

§ 255.702 Reserve for replacements and
general operating reserve.

(a) The Mortgagor must establish and
maintain a reserve for replacements
which will be held and administered by
the lender. The Mortgagor must
accumulate, maintain and use this
reserve, and the lender must administer
this reserve, only as provided in the
regulatory agreement and the

Commissioner's administrative
instructions.

(b) In addition to the reserve for
replacements required by paragraph (a)
of this section, a Cooperative Mortgagor
must establish with the lender a general
operating reserve in an amount required
by the Commissioner's administrative
procedures. The Cooperative Mortgagor
must accumulate, maintain and use this
reserve only as provided in the
regulatory agreement and the
Commissioner's administrative
instructions.

(c) To the extent consistent with the
project’s liquidity needs, money placed
in a regerve for replacements (and, in
the"case of Cooperatives, in a general
operating reserve) must be invested in
United States Treasury securities,
securities issued by a Federal agency,
deposits that are insured by an agency
of the Federal government, or other
forms of investment as may be allowed
in the Commissioner’'s administrative
procedures.

§ 255.703 Rents and charges.

No charge shall be made by the
Mortgagor for the accommodations,
facilities, or services offered by a project
in excess of those approved by the
lender. In approving such charges and in
passing upon application for changes,
the lender shall be subject to standards
established by the Commissioner, which
standards shall give consideration to the
following and similar factors:

(a) Rental income necessary to
maintain the economic soundness of the
project.

(b) Rental income necessary to
provide a reasonable return on the
investment, consistent with providing
reasonable rentals to tenants.

§ 255.704 Use of project funds.

(a) The Mortgagor must deposit, in the
name of the project, all rents and other
receipts of the project in accounts that
are fully insured as to principal by an
agency of the Federal government.
Project funds in excess of those needed
to meet short-term project operating
expenses may be invested in
accordance with the administrative
instructions of the Commissioner.

-(b) The Mortgagor may expend project
funds only for:

(1) Payment of Mortgage obligations;

(2) Payment of reasonable expenses
necessary to the proper operation and
maintenance of the project;

{3) Deposits to the reserve for
replacements and other required
reserves;

(4) Distributions of Surplus Cash
permitted under § 255.705;

(5) Repayment of Mortgagor advances
authorized by the Commissioner’s
administrative procedures.

(c) The Mortgagor may not use project
funds to liquidate liabilities related to
the project, other than the Coinsured
Mortgage, unless the lender authorizes
this use in accordance with the
Commissioner’s administrative
procedures.

(d) The Mortgagor must deposit and
maintain residents’ security deposits in
a trust account separate and apart from
all other funds of the project. This trust
account must be held in the name of the
project and the balance in the account
must at all times equal or exceed the
project’s liability for residents’ security
deposits. The owner must comply with
any State of local laws regarding
investment of security deposits and the
distribution of interest or other income
earned thereon. Any earnings received
from the investment of security deposits
must accrue to the benefit of the project
or the project residents.

§ 255.705 Distributions and residuat
receipts.

(a) The Mortgagor may make, receive
or retain Distributions only as provided
in this section. The Mortgagor must
compute Surplus Cash and Distributions
in accordance with the Commissioner’s
administrative requirements.

{1) Distributions may be paid only
from Surplus Cash that exists as of the
end of a semi-annual or annual fiscal
period.

(2) Initial Distributions may be paid
only after repairs and improvements
have been completed and the Mortgagor
has submitted the cost certifications
required by § 255.402.

{3) No Distribution may be paid from
borrowed funds, or when payments due
under the note, Mortgage, or regulatory
agreement have not been made.

(b) If any of the conditions listed
below applies, the Mortgagor may
distribute Surplus Cash only after
obtaining the lender’s written approval
to do so:

(1) The Mortgagor has not
satisfactorily responded to any lender
on HUD on-site review report, annual
financial statement correspondence or
any other correspondence that requires
the Mortgagor to implement corrective
action, and that was received at least 30
days before the end of the fiscal period
for which the Surplus Cash computation
is made;

(2) The lender determines and gives
the owner written notification that the
project has significant uncorrected
physical deficiences; or
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(3) there is a covenant, default (as
defined in § 255.806(b)) under the
provisions of the Mortgage or the
regulatory agreement.

(c) The Mortgagor must limit
Distributions in any one fiscal period to
the amount specified in this paragraph
{c}, and must calculate Distributions in
accordance with the administrative
requirements of the Commissioner.

(1) Cooperative projects not receiving
assistance under Part 886 of this title,
Section 8 Housing Assistance Payments
Program—Special Allocations, may
distribute all Surplus Cash to members.
Cooperatives receiving assistance under
Part 886 may distribute only the portion
of Surplus Cash attributable to
unsubsidized units. Surplus cash must
be prorated to subsidized and
unsubsidized units in accordance with
the Commissioner’s administrative
procedures.

(2) No Distributions are permitted on
nonprofit rental projects.

(3) On projects owned by Limited
Distribution Mortgagors, Distributions
may not exceed the lesser of Surplus
Cash on the amount allowable by the
lender as of the end of the period
covered by the Surplus Cash
computation. Distributions are
cumulative. If the project receives
subsidy payments for HUD, -
Distributions will he earned at a rate
prescribed in the regulations and
administrative procedures applicable to
that subsidy program. If the project does
not receive subsidy payments from
HUD, Distributions will be earned
annually or semiannually at a rate
prescribed by the lender consistent with
State or local law.

" (4) On projects owned by General _
Mortgagors, all Surplus Cash generated
during the fiscal period covered by the
Surplus Cash computation may be
distributed to the Mortgagor.

(d) Nonprofit and Cooperative
Mortgagors must deposit Residual
Receipts with the lender within 60 days
.after the end of each fiscal year in which
Surplus Cash is generated. Limited
Distribution Mortgagors must deposit
Residual Receipts with the lender within
60 days after the end of each annual or
semiannual fiscal period in which
Surplus Cash is generated.

(e) Residual Receipts must at all times
remain under the control of the lender.
The lender must administer the Residual
Receipts account in accordance with the
Commissioner's administrative
requirements.

(1) If the project contains units that
are occupied by assisted tenants and
are subject to a Section 8 Housing
Agssistance Payments Contract under
Part 880, Part 881, Part 883 or Part 886,

the lender may release Residual
Receipts only after obtaining the
Commissioner’s written approval and
only in accordance with the
Commissioner’s administrative
requirements.

(2) The Mortgagor may use Residual
Receipts only for such purposes as the
Commissioner or the lender authorize.

(f) The lender must invest Residual
Receipts in accordance with the
administrative requirements of the
Commissioner. All earnings on these
investments must be added to the
Residual Receipts account unless other
disposition of such earnings has been
approved by the Commissioner, or by
the lender in accordance with the
Commissioner’s administrative.
requirements.

(g) When the contract of coinsurance
is terminated any funds remaining in the
Residual Receipts account must be
distributed in accordance with the
Commissioner’s administrative
requirements.

§ 255.706 Project management.

The Mortgagor must:

(a) Provide for management
satisfactory to the lender and the
Commissioner, execute a management
contract that meets the requirements of
the Commissioner, and deliver to the
lender such certifications and
information regarding project
management as the Commissioner and
lender may require.

(b) Maintain the project in good repair
and condition and promptly, complete
necessary repairs and maintenance as
required by the lender.

(c) Assure that all project expenses
are reasonable in amount and necessary

_to the operation of the project.

(d) Obtain the lender’s and the
Commissioner’s written approval before
undertaking self-management,
contracting for management services, or
paying (or incurring any obligations to
pay) fees for management services.

(e) Establish and maintain the
project’s books, accounts and records in
accordance with the Commissioner’s
and lender's administrative
requirements. Books and accounts must
be maintained for such periods of time
as the Commissioner may prescribe.

(f) Permit the lender, the
Commissioner, the HUD Inspector
General, the Comptroller General of the
United States, or their authorized agents
to inspect the project’s property,
equipment, buildings, plans, offices,
apparatus, devices, books, accounting
records, contracts, and documents
during reasonable business hours. This
right to inspect extends to the records of
the Mortgagor, as well as to the records

of any companies with which the
Mortgagor has an identity of interest, as
defined in the regulatory agreement.

(g) Furnish the lender and the
Commissioner with a financial report on
the project's operations within 60 days
following the end of each fiscal year,
uniess the lender authorizes the
Mortgagor to submit the report on a later
date. Unless the Commissioner agrees to
accept an unaudited report, the report
must be made by an independent
certified public accountant or by an
independent public accountant licensed
by a State or other political subdivision
on or before December 31, 1970.

(h) Upon request, furnigh the lender
with operating budgets; occupancy,
accounting and other reports, properly
certified copies of minutes of meetings
of the directors, officers, shareholders,
or beneficiaries of the Mortgagor entity,
and specific answers to questions raised
from time to time by the lender relative
to income, assets, liabilities, expenses,
operation, and condition of the project.
The Mortgagor must furnish a response
to the lender’s or HUD'’s on-site review
reports and written inquiries regarding
annual or monthly financial statements
no later than 30 days after receipt of the
lender’s report or inquiries.

(i) In renting units, adhere to the civil
rights and equal opportunity
requirements set forth in § 255.208.

{j) Permit occupancy of:

(1) Unsubsidized units only under a
lease or occupancy agreement that
meets the requirements of this part and
any requirements established by the
lender; and

(2) Subsidized units only under a lease
or occupancy agreement approved by
the Commissioner.

(k) Adhere to the Commissioner’s
occupancy requirements for any units
assisted under a project-based Section 8
Housing Assistance Payments Contract.

(1) Not permit any part of the project
to be rented for transient or hotel
purposes. The term “rental for transient
or hotel purpeses” means (1) rental for
any period less than 30 days or (2) any
rental, if the occupants of the housing
accommodation are provided customary
hotel services, such as room service for
food and beverages, maid service,
furnishing and laundering of linens, and
bellhop service.

(The information collection requirements
contained in paragraphs (g) and (h) of this
section were approved by the Office of
Management and Budget under control
numbers 2502-0314 and 2502-0108,
respectively)
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Subpart I—Contract Rights and
Obligations

Mortgage Insurance Premiums

§ 255.801 Payment of MIP by Mortgagor
and lender.

(a) Amount of MIP to be collected
from the Morigagor. (1) Before
endorsement of the Mortgage for
coinsurance, the lender must collect
from the Mortgagor an initial MIP which
shall not exceed the sum of one percent
per year of the average outstanding
principal balance of the Coinsured
Mortgage, calculated from the date of
endorsement for Coinsurarnce to one
year after the due date of the first
payment to principal.

(2) For each year thereafter, the lender
must collect from the Mortgagor and
place in escrow monthly MIP sufficient
to accumulate 0.5 percent of the average
principal balance outstanding during the
upcoming year. No adjustments may be
made for delinquent payments or
prepayments, on the Mortgage, except
as provided in § 255.803.

(b) Payment of MIP by the lender. (1)
At endorsement, the lender must pay to
the Commissioner an initial MIP equal
to 0.65 percent of the face amount of the
Mortgage. Following endorsement, the
Commissioner will adjust the initial MIP
so that it equals 0.65 percent per year of
the average outstanding balance of the
Mortgage from the date of endorsement
to one year after the due date of the first
payment to principal. If this adjusted

amount is more than the amount paid by

the lender at endorsement, the
Commissioner will bill the lender for the
difference. If the adjusted amount is
lower than the amount paid by the
lender at endorsement, the
Commissioner will refund the excess
amount to the lender for application to
the Mortgagor’s account.

{2) Beginning on the anniversary of
the date on which the first principal
payment was due and continuing
annually thereafter until the
Coinsurance Contract is terminated, the
lender must pay to the Commissioner a
MIP equal to 0.4 percent of the average
outstanding principal balance for the 12
months following the date the premium
becomes available, The average
outstanding principal balance is
computed using the project’s
amortization schedule. No adjustments
may be made for delinquent payments
or Mortgage prepayments, except as
provided in § 255.803.

§ 255.802 Duration and method of
payment of MIP.

(a} MIP payments must continue
annually until one of the following
occurs:

{1) The Mortgage is paid in full;

(2) A deed to the lender is filed for
record; or

(3) The Contract of Coinsurance is
otherwise terminated with the consent
of the Commissioner.

(b) The lender may pay any MIP
required under this part in cash or
debentures.

§ 255.803 Pro rata refund of annual MIP.

If the Cuirsurance Contract is
terminated by prepayment in full or by
termination with the consent of the
Commissioner after the due date of the
first annual MIP, the Commissioner will
refund any MIP paid for the period after
the effective date of the termination of
insurance. The refund will be mailed to
the lender for credit to the Mortgagor's
account. In computing the pro rata
portion of the annual MIP, the date of
termination of coinsurance will be the
last day of the month in which the
Mortgage is prepaid or the
Commissioner receives a termination
request. No refund will be made if
insurance was terminated because of a
default or if termination occurs before
the date the first annual MIP is due.

§ 255.804 Late charges—MIP.

(a) If the Commissioner receives an
MIP payment more than 15 days after
the later of the billing date or due date,
the lender must pay a late charge of four
percent of the amount due.  *

(b) If the Commissioner receives an
MIP payment more than 30 days after
the later of the billing date or due date,
the lender must pay both the four
percent late charge and interest. Interest
will be charged from the later of the
billing date or the due date at a rate set
in comformity with the Treasury Fiscal
Requirements Manual.

Delinquency and Default Under the
Mortgage .

§ 255.805 Notice of delinquency.

If the lender has not received the
Mortgagor's monthly Mortgage payment
by the 16th day of the month in which
the payment is due, the lender must give
the Commissioner written notice of the
delinquency. This notice must include
the information required by the
Commissioner’s administrative
procedures. The Lender must mail this
notice in time for it to be received by the
Commissioner by the 20th day of that
month,

(The information collection requirements
contained in this section were approved by
the Office of Management and Budget under
control number 2502-0041}

§ 255.806 Definition of default.

(a) A monetary default exists when
the Mortgagor fails to make any
payment due under the Mortgage.

(b) A covenant default exists when
the Mortgagor fails to perform any other
covenant under the provisions of the
Mortgage or the regulatory agreement,
which is incorporated in the Mortgage.
A lender becomes eligible for insurance
benefits on the basis of a covenant
default only after the lender has
accelerated the debt and the owner has
failed to pay the full amount due, thus
converting a convenant default into a
monetary default.

§ 255.807 Date of detault.

For purposes of this subpart, the date
of default is:

(a) The date of the first uncorrected
failure to perform a Mortgage covenant
or obligation; or

(b) The date of the first failure to
make a monthly payment that is not
covered by subsequent payments, when
such subsequent payments are applied
to the overdue monthly payments in the
order in which they were due.

§255.808 Notice of default.

If a default (as defined in § 255.806)
continues for a period of 30 days, the
lender must notify the Commissioner
within 30 days thereafter, unless the
default is cured. Unless waived by the
Commissioner, the lender must submit
this notice monthly on a form prescribed
by the Commissioner until the default
has been cured, the lender has acquired
title to the property, or the coinsurance
contract has been terminated.

(The information collection requirements
contained in this section were approved by
the Office of Management and Budget under
control number 2502-0041)

§ 255.809 Financlal relief to cure a default.

" {a) To reinstate a defaulted Mortgage,
the lender may use one or more of the
forms of financial relief described in this
section. The lender’s efforts to cure a
default will not result in a curtailment of
interest as provided by § 255.819(b) in
any subsequent claim for insurance
benefits, if the lender complies with the
conditions set forth in this section and
the notice requirements get forth in
§§ 255.808 and 255.813. The lender must
service delinquent loans in accordance
with the Commissioner's administrative
requirements.

(1) Temporary adjustment of Mortgage
payments. Without obtaining the

<
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Commissioner’s approval, the lender
may agree to hold the Mortgage in
default and temporarily adjust
payments, if a temporary payment plan
meets the conditions listed below. The
lender may approve a payment plan that
does not meet all of these conditions
only after obtaining the Commissioner's
written approval.

(i) The temporary payment plan will
last no longer than 18 months.

(ii) Payments will be set at less than
the debt service and escrows required
by the Mortgage for no more than six
months.

(iii) Tke plan requires the Mortgagor
to pay a specific dollar amount each
month toward the Mortgage
delinquency, but also gives the lender
the right {subject to the Commissioner’s
administrative requirements) to require
that the Mortgagor also apply any net
operating income to the Mortgage
delinquency. ’

(iv) The Plan requires the Mortgagor
to furnish the lender monthly accounting
reports until the Mortgage is reinstated.

(v) The Mortgagor agrees that, even if
the project is current under the terms of
a temporary payment plan, no
distributions will be paid until the

Mortgage itself has been brought current’

and the Mortgagor has complied with all
terms of the temporary payment plan
and any broader reinstatement plan,
including the completion of any
maintenance work or management
initiatives. .

(2) Withdrawal from the reserve for
replacements. If the Mortgage is more
than 25 days delinquent, the lender may
withdraw reserve funds without prior
Commissioner approval to pay up to one
month’s debt service and Mortgage
escrows. The lender must obtain the
Commissioner’s written approval for
withdrawals that, individually or
cumulatively over a 12-month period,
would exceed one month’s Mortgage
payment.

(3) Suspension of deposits to the
reserve for replacements. The lender
may suspend up to six months reserve
deposits during any 36-month period.
The lender must obtain the
Commissioner's written approval for
suspensions in excess of six months
during any 36-month period.

(4) Recasting the Mortgage. The lender
may recast delinquent principal and
interest aver the remaining Mortgage
term so long as the sum of the
outstanding principal balance of the
Mortgage and the delinquency being
recast does not exceed the original
Mortgage amount, and the lender
obtains the Commissioner’s written
approval before executing an agreement

permanently modifying the terms of the
Mortgage.

{b) For any project comprising a
GNMA pool, the lender-issuer must
continue to pay the securities holders
the full amount of scheduled payments
due under the securities, even if the
lender does not collect the full amount
from the Mortgagor.

{The information collection requirements

contained in paragraph (a)(iv} of this section
were approved by the Office of Management
and Budget under control number 2502-0108).

§ 255.810 Reinstatement of a defaulted
mortgage.

If the Mortgagor cures the default
before the completion of any foreclosure
proceedings, the insurance will continue
as if a default had not occurred. The
Mortgagor must pay all reasonable
expenses. that the lender incurs in
connection with the foreclosure
proceedings. The lender must give
written notice of reinstatement to the
Commissioner.

Termination

§255.811 Termination of Coinsurance
Contract.

(a) The Contract of Coinsurance will
terminate if any of the following occurs:

{1) The Mortgage is paid in full;

(2) The lender acquires the Mortgaged
property and notifies the Commissioner
that it will not make a claim for
insurance benefits;

(3) The Mortgagor redeems the
property after foreclosure;

(4) A party other than the lender
acquires the property at a foreclosure
sale; :

(5) The Mortgagor and lender jointly
request termination and the .
Commissioner grants approval; or

(6) The lender or its successors or
assigns commit fraud or make a material
misrepresentation to the Commissioner
with respect to the Contract of
Coinsurance on the Mortgage;

(b) The Contract of Coinsurance may,
at the option of the Commissioner, be
terminated in the event of the
assignment or transfer of interest of a
Coinsured Mortgage that does not meet
the requirements of § 255.108.

(c) When the Coinsurance Contract is
terminated, all of the rights and
obligations of the Mortgagor and the
lender, including the obligation to pay
MIP, will terminate.

§ 255.812 Notice and date of termination
by Commissioner.

The Commissioner will notify the
lender that the Contract of Coinsurance
on a Mortgage has been terminated and
will establish the effective date of the
termination. The termination date will

be the last day of the month in which
any one of the events specified in.
§ 255.811 occurs.

Claim Procedure and Payment of
Insurance Benefits

§ 255.813 Notice of election to acquire
property and file a claim.

Unless the Commissioner has given
the lender a written extension, the
lender must notify the Commissioner of
its election to acquire the property and
its intention to file a claim for insurance
benefits within 75 days of the date of
default. The Commissioner will approve
an extension of the 75-day deadline if
the Commissioner determines that {a)
the lender and the Mortgagor are
diligently pursuing reinstatement of the
Mortgage, and (b) reinstatement of the
Mortgage and resolution of the problems
that led to the default are feasible.

(The information collection requirements
contained in this section were approved by
the Office of Management and Budget under
control number 2502-0041)

§ 255.814 Acquisition of property.

Unless the Commissioner has given
the lender a written extension, within 30
days after submitting the.notice required
by § 255.813, the lender must start action
either to forecloge the Mortgage or
acquire title to the Mortgaged property
through deed-in-lieu of foreclosure. The
lender must exercise reasonable
diligence in pursuing this action, and
must promptly report to the
Commissioner any developments that
might delay the completion of
acquisition. During the period that the
lender controls the property, it must
adhere to the Commissioner's
requirements for project management,
as set forth in the regulatory agreement
and the Commissioner’s administrative
procedures.

§ 255.815 Deed-In-lieu of foreclosure.

In lieu of starting or completing a
foreclosure, the lender may acquire the
property by voluntary conveyance from
the Mortgagor. The lender may accept a
deed-in-lieu of foreclosure if:

(a) The Mortgage is in default at the
time the deed is executed and delivered;

(b} The credit instrument is cancelled
and surrendered to the Mortgagor;

(c) The Mortgage of record is satisfied
as a part of the consideration for the
conveyance; and

(d) The deed from the Mortgagor
conveys marketable title and contains a
covenant that warrants against the acts
of the grantor and all claims by, through,
or under the grantor.
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§ 255.816 Disposition of property and
application for insurance benefits.

(a) After acquisition of marketable
title to the property, the lender must
obtain two appraisals of the property
performed by independent appraisers.
The lender must select the appraisers
from a panel approved by the
Commissioner. The appraisals must
estimate the market value of the
property, as of the date of acquisition,
for its highest and best use. The higher
of the two appraised values shall be
deemed the appraised value for
purposes of this subpart.

(b) After the lender sells the property,
or at the end of 12 months from the date
of acquisition of title, whichever occurs
first, the lender may file a claim for any
insurance benefits to which it is entitled
under § 255.818. The lender must file the
claim no later than 15 days after the
sale, or expiration of the 12-month
period (whichever is applicable), or
Mortgage interest will be curtailed in
accordance with § 255.819(b).

(c) The lender must file the claim on a
form approved by the Commissioner and
must state the sale price and the income
and expenses incurred in connection
with the acquisition, repair, operation,
and sale of the property. The lender
must also submit evidence in support of
the claim, as prescribed by the
Commissioner, including the appraisals
required by paragraph (a) of this section,
and ledger records and documentation
for all accounts relating to the Mortgage
transaction. .

(d) If the property has not been
disposed of when the lender requests
payment, the lender must use the higher
of the two appraised values of the
property secured in accordance with
paragraph (a) of this section in its
notification to the Commissioner, in lieu
of the sales prices. ‘

(The information collection requirements
contained in paragraph (c) of this section
were approved by the Office of Management
and Budget under control number 2535-0074)

§ 255.817 Method of payment.

The Commissioner will pay insurance
benefits in cash, unless the lender files a
written request for payment in
debentures. If the lender requests
debentures, all of the provisions of 24
CFR 207.259(e) will apply.

§ 255.818 Amount of payment.

(a) Except as otherwise provided in
§ 255.821, the basis for the computation
of insurance benefits will be:
" (1) The principal balance of the
Mortgage unpaid as of the date of the
institution of foreclosure proceedings or
the date of acquisition of the property
by deed-in-lieu of foreclosure;

(2) Plus all items set forth in § 255.819;

(3) Less all items set forth in § 255.820.

(b) The Commissioner will pay
insurance benefits equal to 85 percent of
the amount computed under paragraph
(a) of this section if the lender (1) has
obtained no insurance of its coinsurance
risk, {2) has insured 50 percent of its
coinsurance risk or (3) is a State
Housing Agency eligible as a lender
under § 203.8(b) of this chapter that
obtained insurance from an authorized
public Mortgage insurer for any portion
or all of its coinsurance risk, where the
Commissioner finds an identity of
interest exists between the State
Housing Agency and the public
Mortgage insurer.

(c) The Commissioner will pay
insurance benefits equal to 72.25 percent
of the amount computed under
paragraph (a) of this section if the lender
has obtained insurance for either 100
percent of its coinsurance risk or for that
portion of its coinsurance risk that
equals the maximum amount that the
insurer is authorized to insure.

(d) This paragraph sets forth the
amount of coinsurance benefits to be
paid when the amount of reinsurance
obtained by the lender changes. If
reinsurance is increased after
endorsement, HUD's insurance benefits
will be reduced accordingly. HUD's
insurance benefits will not be increased
if reinsurance is reduced or cancelled
after final endorsement.

§ 255.819 Items included in payment.

In computing insurance benefits, the
following items will be added to the
amount described in § 255.818{a)(1):

(a) The amount of all payments that
the lender made from its own funds and
not from project income for:

(1) Taxes, special assessments, and
water bills that are liens before the
Mortgage;

(2) Fire and hazard insurance on the
property; and

(3) Any Mortgage insurance premiums
paid after the date of default.

However, HUD will not reimburse the
lender for any interest, late charge or
other penalties imposed because of the
lender’s failure to make the required
payments when due.

(b) An amount equivalent to Mortgage
interest on the unpaid principal balance
of the Mortgage on the date the lender
initiated foreclosure proceedings or on
the date the lender acquired title to the
property through deed-in-lieu of
foreclosure. This interest will be
payable from the date of default to the
date of payment of the insurance
benefits. However, if the lender fails to
meet any of the requirements of

§§ 255.808, 255.813, 255.814, 255.816(b),
or 255.821(b) within the specified time
(including any permissible extension of
time), the accrual of interest allowance
on the cash payment will be curtailed by
the number of days by which the
required action was late.

(c) An amount not in excess of two-
thirds of the costs of acquiring the
property actually paid by the lender and
approved by the Commissioner. These
costs may not include loss or damage
resulting from the invalidity or
unenforceability of the Mortgage lien or
the unmarketability of the Mortgagor’s
title.

(d) Reasonable payments that the
lender made from its own funds and not
from project income for:

(1) Preservation, operation and
maintenance of the property;

(2) Repairs necessary to meet the
objectives of the HUD minimum
property standards, those required by
local law, and additional repairs that
HUD specifically approved in advance;
and

(3) Expenses in connection with the
sale of the property.

§ 255.820 items deducted from payment.

In computing insurance benefits, the
following items will be deducted from
the amount described in § 255.818(a)(1):

{a) An amount equal to five percent of
the outstanding principal balance of the
Mortgage on the date the lender
instituted foreclosure proceedings or
acquired title to the property through
deed-in-lieu of foreclosure.

(b) All amounts received by the lender
on account of the mortgage after the
institution of foreclosure proceedings or
after acquisition of the property through
deed-in-lieu of foreclosure after default,
and any other reimbursement to the
lender, other than under the
Coinsurance Contract.

(c) All cash or funds related to the
Mortgaged property that the lender
holds (or to which it is entitled),
including deposits and escrows made
for the account of the Mortgagor.
However, for any Mortgage comprising a
GNMA pool, this deduction must
exclude any funds in the lender-issuer’s
custodial accounts and collateral which
fund a GNMA Deposit Agreement
relating to the lender-issuer’s loss
exposure during the GNMA Indemnity
Period.

{d) The amount of any undrawn
balance under a letter of credit that the
lender accepted in lieu of a cash deposit
for an escrow agreement;

(e) Any net income from the
Mortgaged property that the lender
received after the date of default;

\
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{f) The proceeds from the sale of the
project, or the appraised value of the
project as provided in § 255.816, as
follows:

(1) If the lender disposes of the project
through a negotiated sale, the amount
deducted will be the higher of the sales
price or the appraised value.

(2) If the lender disposes of the project
through a competitive bid procedure
approved by the Commissioner, the
amount deducted will be the sale price,
even if it is lower than the appraised
value.

(3} If the lender has not disposed of
the project within 12 months from the
date of acquisition, the amount deducted
will be the appraised value.

(g) Any and all claims that the lender
has acquired in connection with the
acquisition and sale of the property.
Claims include, but are not limited to,
returned premiums from cancelled
insurance policies, interest on
investments of reserve for replacement
funds, tax refunds, refunds of deposits
left with utility companies, and amounts
received as proceeds of a receivership.

§ 255.821 Amount of payment for certain
mortgages covering property rehabilitated
with assistance under 24 CFR Part 511 or
Part 850.

(a) The provisions of this section
apply to Mortgages covering properties
rehabilitated with assistance under Part
511 or Part 850 of this title which the
Commissioner has coinsured under this
part.

(b) Insurance benefits under this
section shall be payable on the date of
acquisition of marketable title to the
property securing a defaulted Mortgage,
in accordance with § 255.814. The
benefits shall equal the sum of (1) 90
percent of the unpaid principal balance
of the Mortgage on the date of the
institution of foreclosure proceedings or
on the date of acquisition of the property
through deed-in-lieu of foreclosure and
(2) 90 percent of the interest arrears
under the Mortgage on the date
insurance benefits under this section are
paid. The lender must file with the
Commissioner a claim for benefits under
this section no later than 15 days after
acquisition of title, or mortgage interest
will be curtailed in accordance with
Section 255.819(b).

(c) Upon acquisition of title, the lender
must obtain two appraisals of the
property, as provided in § 255.816(a).

(d) Within 30 days after the earlier of
the date of sale of the property or the
expiration of 12 months from the date of
acquisition of title, the lender shall remit
to the Commissioner for the credit of the
General Insurance Fund:

(1) 90 percent of the net proceeds of
the property determined in accordance
with this paragraph after the lender sells
the property or after the expiration of 12
months from the date of acquisition of
title, whichever comes first. For
purposes of this paragraph, the net
proceeds of the property will be
determined by adding the items referred
to in §255.820 except that (A} the item
referred to in § 255.820(a) will not be
added, and (B) references in § 255.420(f)
to amounts to be deducted and
appraisals under § 255.816(a) will mean
amounts to be added and appraisals
under paragraph (c) of this section, and
by subtracting the item referred to in
§ 255.819 (except that the full amount of
the costs of acquiring the property,
instead of two-thirds as specified in
§ 255.819(c), will be subtracted). The
lender must furnish information with
respect to the net proceeds of the
property under this paragraph on a form
approved by the Commissioner; and

(2) Interest on the amount required to
be remitted under paragraph (d)(1) of
this section, calculated for the period
from the date of payment of insurance
benefits under this section to the date of
remittance, at a rate that is two
percentage points above the rate of the
current value of funds to the United
States Treasury (set in conformity with
the Treasury Fiscal Requirements
Manual).

(e} Any remittance required under this
section that is paid to the Commissioner
more than 30 days after the earlier of the
date of the sale of the property or the
expiration of 12 months from the date of
acquisition of title: (1) Must include a
late charge of four percent of the amount
of the remittance due; and

(2) will be subject to interest from the
appropriate due date at a rate thatis
two percentage points above the rate of
the current value of funds to the United
States Treasury (set in conformity with
the Treasury Fiscal Requirements
Manual).

(The information collection requirements
contained in paragraph (d})(1) of this section
were approved by the Office of Management
and Budget under control number 2535-0074)

§ 255.822 [Reserved]

Remedies for Default by a Lender-Issuer
Under the Government National
Mortgage Association (GNMA)
Mortgage-Backed Securities Program

§ 255.823 Indemnification of GNMA.

(a) I, after the Commissioner pays a
coinsurance claim, the lender-issuer
fails to pay the full amount owed to a
holder of securities guaranteed by
GNMA and backed by a Coinsured
Mortgage, the Commissioner will

reimburse GNMA for the amounts
GNMA must pay securities holders as a
result of the lender’s default in payment.
(b) This amount ill not exceed 15
percent or 27.75 percent (whichever is
appropriate) of the amount computed
under § 255.818, plus the amount
computed under § 255.820(a), except
that, in the case of mortgages for which
insurance benefits are payable under
§ 255.821, the amount will not exceed 10
percent of the unpaid principal balance
and 10 percent of the interest arrears
under the mortgage determined under
§ 255.821(b). The Commissioner will
make payment in cash. After payment
by the Commissioner, the lender-issuer
will have no claim against the
Commissioner for any such funds.

§ 255.824 Withdrawal of iender approval.

If the Commissioner is required to
make payments to GNMA because of
the lender-issuer’s failure to pay any
amount owed to a holder of GNMA
securities backed by a Coinsured
Mortgage, the Commissioner may
request that the Mortgagee Review
Board withdraw approval of the lender-
issuer as a HUD-approved mortgagee,
under the provisions of Part 25 of this
title.

§ 255.825 HUD recourse against lender-
issuer.

If the Commissioner is required to
make payments to GNMA because of
the lender-issuer’s failure to pay any
amount owed to a holder of GNMA
securities backed by a Coinsured
Mortgage, the lender-issuer will be
liable for reimbursing the Commissioner
for the payments.

§ 255.826 GNMA right to asslgnment.

If the lender-issuer defaults on its
obligations under the GNMA Mortgage-
Backed Securities (MBS) Program,
GNMA will have the right,
notwithstanding the requirements of
§ 255.106, to cause all Coinsured
Mortgages held in GNMA pools by the
defaulting coinsuring lender-issuer to be
assigned to another GNMA-approved
coinsuring lender-issuer or to itself.

(a){1) For any Coinsured Mortgage
that is not in default and is held by a
defaulting lender-issuer, GNMA will
first attempt to have the Mortgage
assigned to another eligible coinsuring
lender by soliciting offers to assume the
defaulting lender-issuer’s rights and
obligations under the Mortgage from
those eligible coinsuring lenders that are
indicated on a periodically updated
listing furnished to GNMA by the
Commissioner and that are also GNMA
issuers.



25940

Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

(2) If GNMA rejects all offers or no
offers are received, GNMA will have the
right to perfect an assignment of the
Mortgage to itself.

(b) For any Coinsured Mortgage that
is in default and held by a defaulting
lender-issuer, GNMA will have the right
to perfect an assignment of the
Coinsured Mortgage directly to itself
before extinguishing the Mortgage by
completion of foreclosure action or
acquisition of title by deed-in-lieu of
foreclosure.

(c) GNMA, as assignee, will give the
Commissioner written notice within 30
days after taking a Mortgage by
assignment in accordance with this
section, in order to allow an appropriate
endorsement and necessary changes in
the Commissioner’s records.

(d) The Commissioner will endorse
any Mortgage assigned to GNMA as
provided by this section for full
insurance effective as of the date of
assignment in accordance with the
appropriate provisions of 24 CFR Part
207. Any future insurance claim by
GNMA or any assignment of the fully
insured Mortgage will be governed by
the appropriate provisions of 24 CFR
Part 207, except that any payment will
be made in cash instead of debentures.

§255.827 GNMA right to claim
coinsurance benefits after lender-issuer’s
acquisition of title.

(a) If, as a result of a default by a
lender-issurer on its obligations under
the GNMA Mortgage-Backed Securities
(MBS) program, GNMA must pay any
amount owed to a securities holder,
GNMA, as substitute lender-issuer, shall
be entitled to file a claim for, and to
receive, coinsurance benefits in
accordance with thig subpart. GNMA
may file a claim with the Commissioner
immediately upon its declaration of the
lender-issuer’s default under the GNMA
MBS program, if (1) the defaulting
lender-issuer has acquired legal title to
property previously covered by a
Coinsured Mortgage {*coinsured
property”}), but has not received
coinsurance benefits under this subpart,
and (2) the defaulting lender-issuer
cannot or will not convey legal title to
the coinsured property to GNMA.
GNMA may file such a claim,
notwithstanding the requirements of
§ 255.816(b) that claims be submitted
after the sale of the coinsured property
or the expiration of 12 months from the
acquisition of title. The claim shall be
based upon property appraisals
_ obtained by the lender-issuer at the time
of acquisition of title or, in the absence
of such appraisals, upon appraisals
obtained by GNMA after default of the
. lender-issuer. The lender-issuer will

have no claim against the Commissioner
for any payment made under this
section.

(b) If, as a result of the lender-issuer's
default, the full amount paid by GNMA
to one or more securities holders
exceeds the amount of coinsurance
benefits paid by the Commissioner te’
GNMA under paragraph (a) with respect
to the Coinsured Mortgage that backed
the securities, the Commissioner shall
reimburse GNMA for such additional
amount in accordance with § 255.823(b).

{c) For any Coinsured Mortgage that is
to be included in a GNMA MBS pool,
GNMA shall obtain an assignment by
contract of any future right of the lender-
issuer to collect coinsurance benefits on
the Coinsured Mortgage following the
lender-issuer's acquisition of legal title
to the underlying coinsured property on
behalf of securities holders and GNMA.
Such assigment shall become effective
upon default by any lender-issuer after
its acquisition of legal title to the
coinsured property.

(d) If the lender-issuer is unable or
unwilling to transfer legal title to the
coinsured property promptly to GNMA,
GNMA shall take all necessary and
appropriate action to obtain legal title to
the property. Upon receipt of legal title,
GNMA shall convey the coinsured
property to the Commissioner. In the
event GNMA cannot acquire legal title,
GNMA shall transfer to the
Commissioner any other rights or
interests it possesses in the coinsured
property.

(e) GNMA shall reimburse the
Commissioner, in an amount not to
exceed the amount of any payment by
the Commissioner to GNMA under
paragraph (a), if the Commissioner is
required to pay coinsurance proceeds
under this subpart to any part other than
GNMA with respect to the Coinsured
Mortgage.

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

2. The authority citation for Part 207
continues to read as follows:

Authority: Secs. 207, 211, of the National
Housing Act (12 U.S.C. 1713, 1715b); sec. 7(d},
Department of Housing and Urban
Development Act (42 U.S.C. 3535 (d)).

3. The introductory text of § 207.27 (a)
is revised to read as follows:

§207.27 Certificates of actual cost.

(a) The mortgagor's certificate of
actual cost, in a form prescribed by the
Commissioner, shall be submitted upon
completion of the physical
improvements to the satisfaction of the
Commissioner and before final i
endorsement, except that in the case of

a transaction under § 207.32a, where the
commitment provides for completion of
specified repairs after endorsement as
provided in § 207.32a(a), a supplemental
certificate of actual cost will be
submitted covering any such repairs.
The certificate shall show the actual
cost to the mortgagor, after deduction of
any kickbacks, rebates, trade discounts,
or other similar payments to the
mortgagor, or to any of its officers,
directors, stockholders, or partners, of:

* * * * *

4, Section 207.32a is amended by
revising paragraphs (a)(1), (b)(1). (c). (8),
and (h), and by adding a new paragraph
(m), to read as follows (b) introductory,
text is set out for the purpose of clarity:

§ 207.32a Eligibility of mortgages on
existing projects.

* * * * *

(a) Application, commitment,
inspection and required fees—
(1) Application. An application for a
conditional or firm commitment for
insurance of a mortgage on a project
shall be submitted by the sponsor and
an approved mortgagee. Such
application shall be submitted to the
local HUD office on an FHA approved
form. No application shall be considered
unless accompanied by the exhibits
required by the form. An application
may, at the option of the applicant, be
submitted for a firm commitment
omijtting the conditional commitment
stage. An application may be made for a
commitment which provides for the
insurance of the mortgage upon
completion of the improvements or for a
commitment which provides, in
accordance with standards established
by the Commissioner, for the completion
of specified repairs and improvements
after endorsement.

* * * * *

(b) Maximum mortgage amounts—
general. In addition to the limitations in
paragraphs (c) and (d) of this section, a
mortgage may not involve a prinicipal
obligation in excess of the lesser of the
following:

(1) 85 percent of the Commissioner's
estimate of the value of the project,
except that (i) with respect to a
cooperative project, a mortgage may not
involve a principal obligation in excess
of 90 percent of the Commissioner’s
appraised value of the project for
continued use as a cooperative and (ii}
with respect to a project that meets the
eligibility requirements of paragraph (k)
or paragraph (1) of this section, a
mortgage may not involve a principal
obligation in excess of 90 percent of the

‘



Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

25941

Commissioner’s estimate of the value of
the project;

{c) Maximum mortgage amounts—
property to be acquired. If the project is
to be acquired by the mortgagor and the
purchase price is to be financed with the
insured mortgage, the maximum
mortgage amount shall not exceed 85
percent (90 percent for a cooperative
project or a project that meets the
eligibility requirements contained in
paragraph (k) or paragraph (1) of this
section) of the cost of acquisition as
determined by the Commissioner. The
cost of acquisition shall consist of the
following items, the eligibility and
amounts of which must be determined
by the Commissioner:

(1) Purchase price as indicated in the
purchase agreement;

(2) An amount for the initial deposit to
the Reserve Fund for Replacements;

{3) Reasonable and customary legal,
organization, title and recording
expenses, cooperative marketing fees,
and allowable fees including discounts
charged by the mortgagee;

(4) The estimated repair cost, if any;
and

{5) Architect’s, municipal inspection
and engineering fees.

* * * * *

(8) Eligible property in older declining
urban areas and cooperative projects. In
addition to meeting the requirement in
paragraph (f)(5) and other applicable
requirements of this section, the
maximum mortgage amount for an
existing project to be purchased or
refinanced in an older, declining urban
area, or for a cooperative project, shall
be limited by the lowest of paragraphs
(b)(1), (b)(2), (c) or (d)(2) of this section.

(h) Occupancy requirements. (1) The
requirements contained in § 207.20(a)
shall not apply to a mortgage insured
pursuant to a commitment issued in
accordance with this section if the
Commissioner determines that the
project is intended primarily for
occupancy by the elderly or
handicapped and is not compatible with
occupancy by families with children.

(2) With respect to a cooperative
project, at least 70 percent of the total
units in the project must be subscribed
to on a cooperative basis before
endorsement of the mortgage for
insurance by the Commissioner.

* * * * w

(m)} Additional eligibility
requirements for cooperative projects.
For those projects in which the
mortgagor is a nonprofit cooperative
ownership housing corporation or
nonprofit cooperative ownership
housing trust, where permanent

occupancy of the dwellings is restricted
to members of such corporation or to
beneficiaries of such trust: (1) The
mortgagor must be regulated or
supervised under State laws or by a
political subdivision of a State, or
agencies thereof; (2) a General
Operating Reserve must be established
and maintained, in accordance with
standards establishd by the
Commissioner, throughout the period
that the mortgage insurance is in force;
and (3) the mortgage will be accepted
for insurance only where the
Commissioner determines that:

(i) The conversion of the property to
cooperative ownership is sponsored by
a bona fide tenants’ organization
representing a majority of the
households in the project;

(ii) Continuation of the property as
rental housing is unnecessary to assure
adequate rental housing opportunities
for low and moderate income people in
the community; or

(iii) Continuation of the property as
rental housing would have an
undersirable and deleterious effect on
the surrounding neighborhood.

Dated: June 14, 1985.
Janet Hale,

Acting General Deputy Assistant Secretary
for Housing—Deputy Federal Housing
Commissioner.

[FR Doc. 85-15016 Filed 8-21-85; 8:45 am]
BILING CODE 4210-27-M

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 590
[Docket No. R-85-1177: FR 1624]
Urban Homesteading Program;

Deregulation and Implementation of
1983 Statutory Amendments

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Final rule.

SUMMARY: This rule revises procedures
governing the Urban Homesteading
Program to: (1) Eliminate or reduce
burdensome requirements; (2}
strengthen controls on fraud, waste and
mismanagement; and (3) implement
amendments required by the Housing
and Urban-Rural Recovery Act of 1983,
Pub. L. 98-181 (the 1983 Act).

EFFECTIVE DATE: August 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Richard Burk, Director, Urban
Homesteading Program, Department of
Housing and Urban Development, Room

7168, 451 Seventh Street SW.,
Washington, D.C. 20410, (202) 755-5324.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION:
Background

Section 810 of the Housing and
Community Development Act of 1974
authorizes HUD to reimburse the
appropriate agency’s housing loan fund
for properties acquired from HUD's,
VA'’s or FmHA's inventory of single
family housing for use by States or units
of general local government in the
Urban Homesteading Program. On July
5, 1984, HUD published in the Federal
Register (49 FR 27572) a Notice of
Proposed Rulemaking to amend 24 CFR
Part 590, Urban Homesteading, to: (1)
Eliminate or reduce burdensome
requirements; (2) strengthen controls on
fraud, waste and mismanagement; and
(3) implement amendments required by
the 1983 Act. (This part is not applicable
to either the Multifamily Urban
Homesteading Demonstration or the
Local Property Urban Homesteading
Demonstration.)

As a result of public comment and
HUD's own review of the proposed rule,
this final rule makes two substantive
modifications to the proposed rule that
are intended further to simplify program
administration. This preamble also
includes some HUD suggestions aimed
at reducing the administrative burden of

- several new provisions required by the

1983 Act. The specific changes and
suggestions are discussed in the

‘Discussion of Comments section.

The Proposed Rule

The proposed rule suggested
simplifying the process of designating an
urban homesteading neighborhood and
provided for streamlined applications
featuring certifications of compliance
with certain responsibilities, rather than
excessive paperwork submissions and
time-consuming HUD front-end reviews.
These and numerous technical changes
eliminated duplicative and burdensome
requirements.

The rule also proposed stronger HUD
monitoring and compliance efforts to
enable the Department quickly to detect
and correct instances of fraud, waste
and mismanagement.

As required by the Housing and
Urban-Rural Recovery Act of 1983, the
proposed rule provided for a priority in
favor of those prospective
homesteaders: (1) Whose current
housing fails to meet applicable local
health and safety standards, including
overcrowding; (2) who currently pay in
excess of 30 percent of adjusted income
(as determined by application of
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standards employed in the section 8
program at 24 CFR Part 813) for rent,
including reasonable utilities as”
reflected in the schedule of utility
allowances for the Section 8 Existing
Housing Program; and (3) who have
little prospect of obtaining improved
housing within the foreseeable future
through means other than homesteading.
The proposed rule also included the
implementation of 1983 amendments
that preclude current homeowners from
being prospective homesteaders and
extend from 18 months to three years
the time permitted for homesteaders to
make all repairs necessary for the
property to meet all applicable local
standards for decent, safe, and sanitary
housing. In addition, the proposed rule
raised the waivable limitation on the
value of properties transferable with
section 810 reimbursement from $15,000
per single family property to $20,000.

Discussion of Comments

HUD received seven comments: Five
from cities, one from a county, and one
from a HUD Field Office. The principal
issues raised are summarized below,
together with HUD’s response.

A Special Priority (§ 590.7(b){2)(iii}))

Four of the commenters stated that
implementation of the special priority
would dramatically increase the
administrative burden of the program.
One commenter stated that staff time to
conduct the homesteader selection
process has more than doubled since the
city implemented priority screening.

The special priority is a new feature
of the Urban H®nesteading Program
added by the 1983 Act. In the following
discussion of specific points raised in
various comments, the Department has
tried to suggest methods of reducing the
administrative burden.

1. Lotteries

One commenter stated that the
priority provisions could present a
problem for Local Urban Homesteading
Agencies (LUHAS) that hold lotteries to
select homesteaders. Under this
commenter’s lottery system,
prescreening can be kept to a minimum
until a number of potentiel
homesteaders are drawn; then in-depth
eligibility screening is required only for
those selected.

Although special priority is required
by section 810(b)(7}(A) of the
authorizing legislation, the statute does
not require LUHAS to use lotteries in
their equitable procedures for
homesteader selection. For LUHASs that
use lotteries, the Department notes that
a lottery need not be limited to
candidates who are finally determined

to meet all eligibility and special priority
criteria. A LUHA could, for example,
devise a prescreening checklist to
eliminate candidates that clearly do not
meet the priority, hold a lottery in which
the names of a number of potential
homesteaders are drawn in order, and
then do an in-depth review of the
winners' qualifications (following the
order of the lottery drawing) until a
sufficient number of priority candidates
for the properties available is obtained.

2. Substandard Housing

Two commenters stated that the
priority criterion concerning whether
prospective homesteaders are occupying
substandard housing imposes an
enormous administrative burden on
local resources. One local agency said
that the rule would require pre-
qualifying inspections for dozens of
dwellings, when present staff is barely
sufficient for a limited *“on complaint
only” program of inspection.

The Department suggests LUHA's
may want to develop a questionnaire for
use by prospective homesteaders who
believe they meet the priority. The
questionnaire could contain a checkoff
list of defects that would have to exist
before a determination could be made
that the housing is substandard. By
developing this prescreening device,
LUHASs may be able to avoid an
excessive number of actual inspections,
and only inspect those properties the
checklist indicates may qualify.

3. Income

Two commenters opposed the priority
provision's exclusion of prospective
homesteaders who are receiving section
8 assistance, based on the fact that they
are paying 30 percent of income for
shelter—but not more— and thus fall
just outside of the statute’s requirement
that the prospective homesteader pay in
excess of 30 percent of adjusted income
for shelter. Both commenters expressed
the concern that the inability of these
families to participate locks them into
subsidized housing, rather than allowing
them the opportunity to break out of the
welfare cycle and enter the economic
mainstream.

The Department acknowledges that
the statatory priority makes it difficult
for section 8 recipients to become
homesteaders. However, establishment
of the priority does not totally exclude
section 8 applicants. While anyone
entitled to the priority must be given the
option to homestead before other
prospective homesteaders, there may be
times when a locality does not receive
an application from a prospective
homesteader who qualifies for the
priority, or when prospective

homesteaders reject properties currently
in the inventory. While this situation
may be rare, in the absence of a
qualified priority candiate for a
particular property, the State or locality
could award the property to an eligible
section 8 assisted prospective
homesteader. {(Under section 8
requirements, a section 8 homesteader
would then lose his or her section 8
benefits.)

One commenter suggested that
prospective homesteaders meeting all
three elements of the priority could not
meet underwriting standards for the
necessary rehabilitation loans. One city
stated that the number of prospective
homesteaders disqualified at the
underwriting stage was twice as great as
the number that usually had been
disqualified before the priority was
adopted. It was alleged in the comment
that nirety percent of all prospective
homesteaders who did not meet the
three priority qualifications had incomes
below 80 percent of median and had
never been homeowners. Many of these
were from two of the commenting city's
target groups—female heads of
households and minorities. To eliminate
these families from participation in the
program, the city argued, is to eliminate
groups that are often targeted for other
social welfare programs—programs that
do not go nearly so far as the Urban
Homesteading Program in improving the
social and economic status of Jower
income persons.

Since a priority candidate should be
needier than one who does not qualify
for the priority {even though an
individual who does not qualify may
still be needy), the priority assures that
scarce resources go to the neediest first.
As indicated earlier, if there is no
eligible priority candidate, the State or
locality may award the property to
another, non-priority candidate.

4. Prospects for Housing Within the
Foreseeable Future

One commenter suggested considering
such personal factors as the prospective
homesteader’s past income history,
future income potential, and family size
in determining his or her chances of
obtaining standard housing in the
foreseeable future without
homesteading. The commenter
advocated use of these factors in lieu of
factors that affect everyone equally,
such as vacancy rates, rent rates, or the
prevalence of substandard housing in
the local housing market.

HUD agrees that long-term factors
specific to the particular individual or
family, such as the one suggested by the
commenter, are appropriate for
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consideration in determining a
prospective homesteader's ability to
obtain standard housing within the
foreseeable future without
homesteading. However, this
determination must be made in relation
to the housing market in the particular
locality, and therefore factors such as
vacancy rates, availability of standard
housing of a size suitable for the
individual or family, and area rent levels
are also indispensable elements of this
determination.

5. Combined Effect of the Three Priority
Elements

One commenter suggested that the
statutory language leaves open the
possible interpretation that.a
prospective homesteader need only
meet any one of the three criteria.
Limiting the program to prospective
homesteaders whose incomes do not
exceed 80 percent of median, it was
suggested, would be a more expedient
and fairer guideline for targeting the
Urban Homesteading Program than is
the proposed special priority.
Furthermore, another commenter
complained that the difficulty of finding
an eligible priority candidate was
compounded by the interaction of the
“income requirement” with the
requirement that the prospective
homesteader be living in substandard
housing. The commenter claimed that if
a prospective homesteader was paying
in excess of 30 percent of income for
housing, the housing tended to be
standard, at least in the commenter’s
area.

The Department believes the correct
interpretation of the statute is that the
conditions are to be read together, even
though this may result in difficulties for
some communities. We note that in the
rare case where there is no available
priority candidate for a particular
property, the Department encourages
States and localities to use one or more
of the priority standards in selecting the
homesteader.

B. $20,000 Maximum on As-Is Value of
Property (§ 590.17(b){4)(i))

Four commenters believed the
proposed rule's guideline of $20,000 on
the as-is fair market value of single-unit
properties transferred with section 810
funds is inadequate. This was seen as
especially true when considering
properties for large families.

The Department raised the as-is fair
market value guideline for properties
from $15,000 to $20,000 in the proposed
rule. HUD’s own review of current
housing stock shows a significant
number of properties in its inventory
that fall within this guideline. Where

suitable properties for large families
exist that exceed this limit, the Field
Office Manager may make a
determination that the limit should be
waived. The Department, therefore,
believes the rule has enough flexibility
to address the commenters’ concern and
is not changing the rule further. (The
final rule does, however, technically
conform the waiver language regarding
VA and FmHA properties to track the
language regarding HUD's own
properties.)

C. Sweat Equity (§ 590.7(b)(2)(ii})

One commenter complained about the
increased administrative cost of
monitoring, for timeliness and quality,
the work performed as “sweat equity.”
This commenter also felt that providing
a “priority” in favor of sweat equity is
inequitable to single-parent households
and to families working in excess of 40
hours a week. Another commenter
believed this provision to be unfair to
the aged, infirm, and handicapped, who
cannot contribute a “substantial amount
of labor to the rehabilitation process.”

There is no priority given to
prospective homsteaders wishing to
contribute resources through their own -
labor. The rule merely states that the
ability to provide labor must be taken
into account in assessing the
prespective homesteader’s ability to
make or cause to be made the necessary
repairs. Thus, sweat equity is simply one
of several options to be considered in
assessing a homesteader’s capacity to
rehabilitate the property. The 1983 Act
requires LUHAS to consider this factor
in selecting homesteaders.

D. Opening Program to Owners of Other
Residential Property (§ 590.7(b)(2)(i))

One commenter felt that opening the
program up to include residential
property owners in hardship situations
would increase dramatically the number
of phone inquiries received, increase the
number of applications to be processed,
lengthen the time needed for processing,
and require considerably more staff
time. The commenter stated that it has
never heard of an owner's hardship case
that homestading would alleviate.

In administering the statute’s
prohibition against current
“homeowners”, the Department
intended to insure the the prohibition
included those who owned other
residential property in which they could
live but chose not to live. However, the
Department agrees that the exception
may unduly increase the local
administrative burden and has therefore
decided to drop the exception and make
all owners of residential property
ineligible for the Program.

E. Repairs (§ 590.7(b)(5)(ii})

One commenter suggested that the
extension, from 18 months to three
years, of the time limit to make repairs
to meet applicable local standards for
decent, safe, and sanitary housing may
cause resentment in some communities
that were willing to support the program
as long as eyesores were quickly
repaired. The same commenter asked if
section 312 funds would be permitted to
be used for a three-year rehabilitation
program. Currently, a section 312
borrower does not usually commence
making payments on the loan until
rehabilitation is completed. While there
is no regulatory time period in which to
complete such activity, the loan note
usually specifies a period not to exceed
six months. Time limits of 60 to 90 days
are the usual practice for loans on 14
unit properties. This commenter also felt
that monitoring homesteaders for three
years to assire compliance with this
requirement was administratively
burdensome.

First, the extension of time from 18
months to three years is required by
statute. States and localities have
substantial discretion with reference to
determining what poses a substantial
danger to health and safety, both to the
prospective homesteader and to the
community. Any defect that poses such
a hazard must be repaired within one
year. Second, no amendments or
changes in administration are proposed
for the section 312 program. Anyone
undertaking repairs financed under that
program must comply with its terms.

F, Miscellaneous

One commenter supported the
extension from three to five years of
homesteader occupancy before
conveyance of title. (§ 590.7(b)(5)(iii))

One commenter was confused by a
reference to closing costs in
§ 590.17(b)(3). Would a LUHA's property
taxes which accrued after conveyance
of the property from HUD to the LUHA
be a cost chargeable against the section
810 fund?

Under the laws of the various States,
real property taxes are the responsibility
of the owner of the property, and under
the National Housing Act, HUD's
Federal Housing Administration pays
State and local ad valorem taxes on real
property it owns. After the date of
conveyance of a property to a LUHA,
the FHA is no longer legally responsible
for, and has no authority to pay, such
taxes on the conveyed property. Section
810(k) authorizes appropriations for the
Urban Homesteading Program “to
reimburse the housing loan funds for
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properities transferred pursuant to this
section. . . ."” Since the FHA mortgage
insurance fund is not responsible for
property taxes on property it no longer
owns, section 810 funds may not be used
to reimburse the fund for such taxes. In
effect, there is nothing to reimburse.
Although HUD believes it would not be
feasible further to define the term
“closing costs” in § 590.17(b)({3) (and
elsewhere in Part 590), we have added
the words “as approved by HUD"
following the words “closing costs™ in

§ 590.17(b)(3), to make clear that the
nature of the closing costs reimbursable
by HUD is a decision within HUD's
discretion. In addition, we have added
the words “plus approved closing costs”
in the introduction to § 590.18 to signal
the fact that in the case of VA or FmHA
properties, the closing costs
reimbursable from section 810 funds
must be acceptable to HUD and VA or
FmHA.

One commenter praised the
Department’s relaxation of the criteria
for selecting homesteading
neighborhoods (§ 590.7(a}}. Another
commenter felt that HUD's evaluation of
the Urban Homesteading Program
showed that the program was meeting
its objectives and, therefore, that the
1983 Act amendments were not needed.

The Department on its own initiative
has amended the abbreviated
application process for current
participants to clarify that such
provision does not become effective
until the time for Fiscal Year 1987
applications.

Other Matters

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50. A copy of
this finding is available for public
inspection during business hours in the
Office of the Rules Docket Clerk, Office
of General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washington, D.C. 20410.

This rule does not constitute a “major
rule” as that term is defined in section
(b) of Executive Order 12291 on Federal
Regulation issued on Februaary 17, 1981.
Analysis of the rule indicates that it
does not: (1) Have an annual effect on

the economy of $100 million or more; (2)

cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-

based enterprises in domestic or export
markets.

Under the Regulatory Flexibility Act, §
U.S.C. 605(b), the Undersigned hereby
certifies that this rule does not have a
significant economic impact on a
substantial number of small entities
because changes made to previous
procedures by this rule will not affect a
substantial number of small entities.

This rule, except such portions as
relate to the requirements of CMB
Circular A-123 (fraud, waste and
mismanagement), is listed as item
number 185 [Agenda No. CPD-41-81) in
the Department’s Semiannual Agenda of
Regulations published on April 29, 1985
(50 FR 17286, 17328), under Executive

'Order 12291 and the Regulatory,

Flexibility Act. The portions of this rule
pertaining to the fraud, waste and
mismanagement concerns contained in
OMB Circular A-123 were not listed in
the Semiannual Agenda.

The Catalog of Federal Domestic
Assistance program number and title is
14.222—Urban Homesteading.

In accordance with the Paperwork
Reduction Act of 1980, 44 U.S.C. 4321~
4347, the reporting provisions in this
regulation have been approved by the
Office of Management and Budget
(OMB]). They have been assigned OMB
control number 2506-0042. The record
keeping requirements of §§ 590.11({d}(9)
and 590.25 were not included in the
previcus OMB submissfon. The initial
request for review is being amended to
include these elements.

List of Subjects in 24 CFR Part 590

Government property, Homesteading,
Housing, Intergovernmental relations.

Accordingly, HUD.revises 24 CFR Part
590 to read as follows:

PART 590—URBAN HOMESTEADING

Sec.

590.1
590.3
590.5

Scope and purpose of regulation.

Waiver authority.

Definitions.

590.7 Program requirements.

590.9 Listing of HUD-owned, VA-cwned,
and FmHA-owned properties.

580.11 Applications.

590.13 Standards for HUD review and
approval of a local urban homesteading
program.

590.15 Urban homesteading agreement.

590.17 Transfer of HUD-owned property.

590.18 Reimbursement to FmHA and VA.

590.19 Use of section 810 funds.

590.21 Reservation and reduction »f funds.

590.23 Program close-out.

590.25 Retention of records.

590.27 Audit.

590.29 HUD review of LUHA performance.

590.31 Corrective and remedial actions,

Authority: Section 810 of the Housing and
Community Development Act of 1974 (12

U.S.C. 1706e); section 7(d) of the Department
of Housing and Urban Development Act {42
U.S.C. 3535(d)).

§590.1 Scope and purpose of regulation.

(a) Scope. This part applies to the
Urban Homesteading Program
authorized under section 810(b) of the
Housing and Community Development
Act of 1974.

(b) Purpose. The purpose of the Urban
Homesteading Program is to use existing
housing stock to provide
homeownership, thereby encouraging
public and private investment in
selected neighborhoods and assisting in
their preservation and revitalization.
The program provides for the transfer
without payment to a local urban

_homesteading agency (LUHA) of

federally-owned properties requested by
the LUHA for use in a HUD-approved
local urban homesteading program.

§590.3 Waiver authority.

HUD may waive any requirement of
this part not required by law whenever
it determines that undue hardship would
result from applying the requirement, or
where applying the requirement would
adversely affect achievement of the
purposes of the program.

§ 590.5 Definitions. -

“Act” means section 810 of the
Housing and Community Development

~ Act of 1974.

“Applicant” means any State or unit
of general local government that applies
for HUD approval of a local urban
homesteading program under these
regulations.

“Federally owned property” means
any real property to which the Secretary
of HUD, the Secretary of Agriculture or
the Administrator of Veterans Affairs
holds title and which is:

(1) Improved with a one- to four-
family residence;

{2) Unrepaired and not the subject of
an outstanding repair or sales contract;
and

(3) Not occupied by an individual or
family under a lease. (Property of this
nature is also referred to as “HUD-
owned property”, “FmHA-owned
property”, or “VA-owned property”
when the context requires identification
of the particular agency.)

“FmHA" means the Farmers Home
Administration, an agency within the
U.S. Department of Agriculture.

“Homesteader” means an individual
or family that participates in a local
urban homesteading program by
agreeing to rehabilitate and occupy a
property in accordance with
§ 590.7(b)(5).
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“HUD" means the U.S. Department of
- Housing and Urban Development.

“Local urban homesteading agency”
{LUHA) means a State, a unit of general
local government, or a public agency
designated by a State or a unit of
general local government. The LUHA
must have legal authority to carry out a
local urban homesteading program as
described in this part.

“Local urban homesteading program™
means the operating procedures and
requirements developed by a LUHA, in
accordance with this part, for selecting
and conveying Federally owned
properties to qualified homesteaders.

“Locally owned property” means any
one- to four-family property located in
an urban homesteading neighborhood,
which was not obtained from HUD, VA,
orlFmHA and to which the LUHA holds
title.

“Section 810 funds” means funds
available to reimburse HUD, FmHA, or
VA (as applicable) for federally owned
property transferred to LUHAS in
accordance with this part.

“State” means any State of the United
States, any instrumentality of a State
approved by the Governor, and the
Commonwealth of Puerto Rico.

“Unit of general local government"
means any city, county, town, township,
parish, village, or other general purpose
political subdivision of a State; Guam,
the Virgin Islands, or American Samoa,
or any general purpose political
subdivision thereof; the District of
Columbia; the Trust Territory of the
Pacific Islands; and Indian tribes, bands,
groups, and nations of the United States,
including Alaska Indians, Aleuts, and
Eskimos. )

“Urban homesteading neighborhood”
means any geographic area approved by
HUD for the conduct of a local urban
homesteading program that meets the
requirements of this part.

“VA" means the Veterans
Administration.

§ 590.7 Program requirements.

(a) Designation of urban
homesteading neighborhood:;
coordinated approach toward
neighborhood improvements. The
applicant shall designate the
neighborhood or neighborhoods for
carrying out urban homesteading, and
shall develop a plan that provides for
the improvement of these neighborhoods
through the homesteading program and
the upgrading of community services
and facilities, in combination with any
other public or private revitalization
efforts affecting the neighborhood.

{(b) Development of local urban
hvomesteading program. The applicant
shall develop, in compliance with this

part, a local urban homesteading
program containing the following major
elements:.

(1) Selection and management of
properties. The program shall provide
procedures for selecting federally owned
properties suitable for homesteading,
and for managing the properties before
conditional conveyance to
homesteaders. The program shall also
provide that, by accepting title to a
property under this part, the LUHA
assumes liability for injury or damage to
persons or property by reason of a
defect in the dwelling, its equipment or
appurtenances, or for any other reason
related to ownership of the property.

(2) Homesteader selection. The
program shall provide equitable
procedures for homesteader selection
which:

(i} Exclude prospective homesteaders
who own other residential property;

(ii) Take into account a prospective
homesteader’s capacity to make or
cause to be made the repairs and
improvements required under the
homesteader agreement, including the
capacity to contribute a substantial
amount of labor to the rehabilitation
process, or to obtain assistance from
private sources; community
organizations, or other sources; and

(iii) Provide that before offering
properties t6 others who are eligible,
properties will be offered to those
otherwise eligible who apply for a
property and meet all of the following
criteria:

(A) Prospective homesteaders whose
current housing fails to meet applicable
local health and safety standards,
including overcrowding;

(B) Prospective homesteaders who
currently pay in excess of 30 percent of
adjusted income (as determined by
standards applicable to the Section 8
program at CFR Part 813) for rent,
including amounts paid for reasonable
utilities as reflected in the schedule of
utility allowances for the Section 8
Existing Housing Program; and

(C) Prospective homesteaders who
have little prospect of obtaining
improved housing within the foreseeable
future through means other than
homesteading. .

(3) Conditional conveyance. Th
progam shall provide for the conditional
conveyance of federally owned property
to homesteaders without any substantial
consideration.

(4) Financing. The program shall
provide procedures for the LUHA to
undertake, or to assist the homesteader
in arranging, financing for the
rehabilitation required under the
homesteader agreement.

(5) Homesteader Agreement. The
program shall provide for the execution.
concurrent with or as a part of the
conditional conveyance, of a
homesteader agreement between the
LUHA and the homesteader which shall
require the homesteader:

(i) To repair, within one year from the
date of conditional conveyance of the
property tb the homesteader, and
defects that pose a substantial danger to
health and safety:

(ii) To make or cause to be made
additional repairs and improvements
necessary to meet the applicable local

. standards for decent, safe, and sanitary

housing within three years from the date
of conditional conveyance of the
property to the homesteader, and to
comply with any energy conservation
measures designated by the LUHA as
part of the repairs;

(iii) To occupy the property as his or
her principal residence for not less than
five consecutive years from the date of
initial occupancy, expect as otherwise
approved in writing by HUD on a case-
by-case basis when emergency :
conditions make compliance with this
requirement infeasible;

(iv) To permit reasonable inspections
at reasonable times by employees or
designated agents of the LUHA to
determine compliance with the
agreement; and _ .

(v) To surrender possession of, and -
any interest in, the property upon
material breach of the homesteader
agreement (including default on any
rehabilitation financing secured by the
property), as determined by the LUHA
in accordance with this part.

(6) Monitoring and selecting successor
homesteaders. The program shall
provide that the LUHA will monitor the
homesteader’s compliance with the
homesteader agreement, will revoke the
conditional conveyance and
homesteader agreement upon any
material breach by the homesteader,
and, to the extent necessary and
practicable, will select one or more
successor homesteaders for the
property. If the LUHA selects a
successor homesteader, it shall execute
a new homesteader agreement and
conditional conveyance with the
successor homesteader in compliance
with this part, including the requirement
for occupancy of the property by the
successor homesteader for at least five
consecutive years.

(7) Fee simple title. The program shall
provide for the conveyance of fee simple
title to the property from the LUHA to
the homesteader, without consideration,
upon compliance with the terms of the
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homesteader agreement and conditional
conveyance.

(c) Homesteading infeasible;
alternative use. If completion of
homesteading proves, in the judgment of
HUD, to be infeasible for any reason
after a LUHA has accepted title to a
federally owned property, the LUHA
shall not demolish, dispose of, rent or
otherwise convert the property to its
own use until HUD approves an
alternative use consistent with the
coordinated approach to neighborhood
improvement.

§ 590.9 Listing of HUD-owned, VA-owned,
and FmHA-owned properties.

In order to facilitate planning for local
urban homesteading programs, HUD,
FmHA, and VA, upon request by a
LUHA, each shall provide the LUHA
with a listing of all residential properties
in the LUHA’s jurisdiction to which they
hold title and which are not subject to
executed repair or sale contracts or

leases. The LUHA shall give the public -

access to the list during ordinary
business hours at the offices of the
LUHA.

§ 590.11 Applications.

(a) Initial application requirements.
Applicants may submit an initial
application under this part to the
responsible HUD Field Office at any
time during the year. Applications shall
consist of:

(1) Standard Form-424, prescribed by
OMB Circular A-102;

(2) A map of each proposed urban
homesteading neighborhood with -
geographic boundaries indicated and
census tracts shown;

(3) A statement of the local goals for
the homesteading program for each
neighborhood selected;

(4) An estimate of the amount of
section 810 funds to be used during the
current Federal fiscal year and a
statement concerning the basis for the
estimate;

(5) Identification of the entity that will
administer the Urban Homesteading
Program for the applicant;

(6) The certifications required by
paragraph (d) of this section; and

(7) Any additional documentation
HUD requests.

(b) Annual Request for Program
Participation. For fiscal year 1986 or
- thereafter, an applicant previously
approved by HUD to participate in the
Urban Homesteading Program shall
notify the HUD Field Office in writing
on or before August 1 of each
succeeding year if it wishes to continue
in the program. At the same time, the
applicant shall notify HUD of its
estimate of the section 810 funds to be

used during the upcoming Federal fiscal
year, along with an explanation of the
basis for the estimate.

. (c) Amendments. If the applicant
wishes to change any element of its
local urban homesteading program that
is specifically described in the HUD-
approved application (such as the
identification of urban homesteading
neighborhoods or the designation of the
public agency to carry out the program),
the applicant shall submit its proposal to
the HUD Field Office for approval
before making any such change. The
proposal shall identify specifically the
elements to be changed, and shall set
forth the proposed amendment.
Proposed amendments may bz
submitted with an annual request for
program participation or at any other
time during the program year.

(d) Certification. As part of its
application, the applicant shall certify
that:

(1) Except for States, the applicant's
governing body has duly adopted or
passed an official act, resolution,
motion, or similar action authorizing the
filing of the application, including all
understandings and assurances
contained in these certifications.

(2) The applicant or its designated
public agency possesses the legal
authority to carry out the local urban
homesteading program described in its
application in accordance with this part,
including the specific program
requirements described in § 590.7(b).

(3) The applicant or its designated
public agency has:

(i) An adequate administrative
organization capable of carrying out the
program in a timely and cost effective
manner;

(ii) Procedures for selecting and
accepting property suitable for
homesteading and rehabilitation as
required by § 590.7(b)(1);

(iii) Equitable procedures for selecting
homesteaders as required by
8 590.7(b)(2);

(iv) A form for conditional
conveyance as required by § 590.7(b)(3);

(v) A homesteader agreement as
required by § 5907.(b)(5);

(vi) Procedures for monitoring the
homesteader agreement and for
revoking a conditional conveyance upon
material breach of the agreement, as
required by § 590.7(b){5); and

(vii) Procedures for conveying fee
simple title to the residential property
received from HUD, FmHA or VA
without substantial consideration to the
homesteader upon his or her full
compliance with the agreement required
in § 590.7(b)(5).

(4) The applicant or its designated
public agency has, before submission of
its application:

(i) Developed a plan for a coordinated
approach toward neighborhood
improvement as required by § 590.7(a);
and

(ii) Provided citizens an adequate
opportunity to express preferences
about the proposed location of the urban
homesteading neighborhood or
neighborhoods, and to comment on the
plan for a coordinated approach toward
neighborhood improvement.

(5) The applicant and its designated
public agency will:

(i) Comply with the requirements of
Title VI of the Civil Rights Act of 1964,
Executive Order 11063; Title VIII of the
Civil Rights Act of 1968; section 504 of
the Rehabilitation Act of 1973; and the
Age Discrimination Act of 1975, which
prohibit discrimination on the basis of
sex, race, creed, religion, color, national
origin, handicap, or age in any program
or activity under this part; and

(i) Employ affirmative marketing
procedures in the advertising of
homesteading properties.

(6) The applicant or its designated
public agency will comply with the lead-
based paint procedures set forth in 24
CFR Part 35, agreeding to:

(i) Assure the elimination of
immediate lead-based paint hazards in
federally owned property transferred
under this part; and

(ii) Notify potential homesteaders of
the hazards of lead-based.paint
poisoning in residential units
constructed before 1950.

{7) The applicant and its designated
public agency will submit any
information HUD requests for the
purpose of meeting HUD's
responsibilities under the National
Environmental Policy Act of 1969;
Executive Order 11988 on Flood Plain
Management; Executive Order 11990 on
Protection of Wetlands; the Flood
Disaster Protection Act of 1973, the
National Historic Preservation Act of
1966; and the Preservation of Historic
and Archaeological Data Act of 1974,
including the procedures prescribed by
the Advisory Council on Historic
Preservation in 36 CFR Part 800, and
Executive Order 11593 on Protection and
Enhancement of the Cultural
Environment.

(8) The applicant and its designated
public agency will give HUD and the
Comptroller General, through their
authorized representatives, access to
and the right to examine all records,
books, papers, or documents related to
the local urban homesteading program.



Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

. 25947

(9) The applicant or its designated
public agency will maintain in writing
and on file a description of its approved
local urban homesteading program for
public information and review.

(10) The applicant or its designated
public agency will assist in arranging, or
will itself undertake, rehabilitation
financing for residential property
conveyed to homesteaders.

§590.13 Standards for HUD review and
approval of a local urban homesteading
program.

(a) Applications. The appropriate
HUD Field Office will review an
applicant’s initial application and the
Field Office Manager will approve the
proposed local urban homesteading
program, unless the Field Office
Manager determines that the program
does not comply with the requirements
of the Act, this part or other applicable
laws'and regulations, or that it is plainly
inappropriate or plainly inconsistent
with available facts and data. If the
program is disapproved, HUD shall
notify the applicant in writing of the
specific reasons.

{b) Annual requests for program
participation and program amendments.
The HUD Field Office will review any
proposed application amendments and
an applicant’s annual request for
program participation and will approve
the applicant's submission unless the
Field Office Manager determines that
the proposal is plainly inappropriate or
plainly inconsistent with available facts
and data, or that the applicant's past
performance does not meet the
standards of § 590.29{a}. HUD will notify
the LUHA in writing of the specific
reasons for any disapproval. Program
amendments will be considered
approved as of the date of HUD's
written notification of approvasl to the
applicant. Annual requests for program
pariicipation will be considered
approved as of the date of HUD's
written notification to the applicant of a
fund reservation, or notice of
satisfaction of any approval conditions,
whichever is later.

§ 590.15 Urban homesteading agreement.

Upon approval of an application,
HUD, the State or unit of genera!l local
government, and the designated public
agency, if any, will execute an urban
homesteading agreement in the form
prescribed by HUD, and HUD will
reserve section 810 funds for the LUHA
for the remainder of the Federal fiscal
year in which the agreement is
executed. The agreement authorizes the
LUHA to request HUD, VA, and FmHA
to transfer properties to the LUHA, to
the extent that the funds reserved are

sufficient to reimburse the Federal
agency for the properties. The
agreement also obligates the LUHA to
use the properties in accordance with
the Act, this part, and other applicable
laws and regulations. However, neither
a fund reservation nor the agreement
obligates HUD, FmHA or VA to transfer
a specific number of properties or
particular properties identified in a
program application, an annual request
for program participation, or a program
amendment. The agreement shall
specify procedures for its amendment or
termination.

§580.17 Transfer of HUD-owned property.

(a) Property disposition assistance.
HUD’s property disposition activity
shall support the urban homesteading
program as follows:

(1) After execution of its initial urban
homesteading agreement, but before the
initial selection of any HUD-owned
property, a LUHA may request HUD to
suspend its routine property disposition
activity for up to 45 days for HUD-
owned properties listed under § 590.9
and identified by the LUHA as located
in a HUD-approved urban homesteading
neighborhood. Based upon this request,
HUD shall state in writing the starting
and closing dates of the suspension of
property disposition activity for all such
identified HUD-owned properties.

(2) With respect to properties coming
into HUD's inventory later, the HUD
Field Offices shall develop and
implement property disposition plans for
HUD-owned properties located in HUD-
approved urban homesteading
neighborhoods. These plans shall
include the following procedures:

(i) As soon as feasible, but in no event
later than ten days after HUD receives a
notice of property transfer and
application for insurance benefits for a
HUD-owned property located in a HUD-
approved urban homesteading
neighborhood, the HUD Field Office
shall notify the LUHA in writing of the
potential availability of the property for
homesteading;

(ii) The HUD Field Office shall not
approve a property disposition program
for a property until the LUHA has
informed the Field Office, in writing,
whether or not it intends to use the
property in the local urban
homesteading program, or until 30 days
from the date of HUD's natice,
whichever comes first. The Field Office
Manager may extend the 30-day
deadline if the Field Office Manager
makes a written determination that
notification by the LUHA within 30 days
is impracticable.

(b) Conditions for transferring HUD-
owned properties. Except as provided in

paragraph (c) of this section, HUD shall
offer to transfer the title of a HUD-
owned property to a LUHA, without
payment, if:

(1) The property is located in a HUD-
approved urban homesteading
neighborhood;

(2) The LUHA has notified the HUD
Field Office, within the applicable
period specified in paragraph (a)(1) or
(a){2)(ii), that it intends to use the
property in the local homesteading
program;

(3) The LUHA's approved reservation
of section 810 funds is sufficient to
reimburse HUD’s applicable housing
loan or mortgage insurance accounts for
the estimated as-is fair market value of
the property plus closing costs as
approved by HUD; and

(4) The HUD Field Office determines
that the requested property is suitable
for the approved local urban
homesteading program, as follows:

(i) The estimated as-is fair market
value of the property does not exceed
$20,000 (excluding closing costs) for a
one-unit single family residence and an
additional $5,000 for each additional
unit of two- to four-family residences; or

(ii) The Field Office Manager
authorizes, on a property-by-property or
program-by-program basis, the transfer
of HUD-owned property where the
estimated fair market value exceeds the
preceding limitations if the benefit to the
community expected from the expedited
occupancy of the property, and the
expected reduction of difficulties and
delays (such as vandalism to the
property) that HUD typically encounters
in the disposition and sale of property,
warrant the additional cost to the
Federal government.

(c) Exceptions. (1) If a LUHA fails to
accept title within 30 days of HUD'’s
offer of a preperty for a specific price in
accordance with paragraphs (b)(1)-{4) of
this section, HUD may approve an
alternative disposition plan for the
property. The HUD Field Office
Manager may extend, for a reasonable
period of time, this 30-day deadline if
the HUD Field Office Manager makes a
written determination that acceptance
of title by the LUHA within 30 days of
property selection is impracticable.

(2) A property otherwise eligible for
transfer to a LUHA may be used to meet
higher priority needs if the Field Office
Manager makes a determination in
writing that the property is essential to
meet an existing legal obligation such
as:
(i) Settlement of a sales warranty
claim;

(ii) Settlement of a claim under
section 518 of the National Housing Act
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for critical structural defects in certain
one- to four-family dwellings;

(iii) Emergency housing needs
{disaster housing and urgent public
housing needs);

(iv) Reconveyance for noncompliance
with 24 CFR 203.363;

(v) Reconveyance pursuant to a Civil
Frauds Act settlement;

(vi} Reconveyance where the
mortgage was never insured; and

(vii) Other legal obligations as
determined by HUD.

§590.18 Reimbursement to FmHA and VA.

The Secretary shall reimburse FmHA
or VA from a LUHA’s section 810 funds
in an amount agreed to between the
LUHA and FmHA or VA: for FmHA- or
VA-owned property plus approved
closing costs, under the following
conditions:

(a) The property is located in a HUD-
approved urban homesteading
neighborhood;

{b) The LUHA's approved reservation
of section 810 funds is sufficient to
support the agreed reimbursement,
including closing costs;

(c) The reimbursement (excluding
closing costs) does not exceed the lesser
of the amounts specified in paragraphs
(1) or (2), below:

(1)(i) $20,000 for a one-unit single
family residence, plus $5,000 for each
additional unit of a two- to four-family
residence; or

{ii) An amount greater than the
amount in paragraph (c){1)(i), above, if
authorized by the HUD Field Office
Manager on a property-by-property or
program-by-program basis, where the
benefit to the community expected from
the expedited occupancy of the
property, and the expected reduction of
difficulties and delays (such as
vandalism to the property) that HUD
typically encounters in the disposition
and sale of similar property, warrant the
additional cost to the Federal
government; or

(2) The amount certified by FmHA or
VA to be a fair value for the property
based on the lesser of the market value
or the amount of FmHA's or VA's claim
plus the expenses connected with
Federal ownership; and

(d) The property has been conveyed to
a LUHA for use in a HUD-approved
local urban homesteading program.

§590.19 Use of section 810 funds.

Section 810 funds may be used to
reimburse HUD, VA or FmHA for
federally owned properties. Funds may
not be used to reimburse LUHAS for
admnistrative costs, nor may they be
used to acquire property other than

through reimbursement for federally
owned property.

§ 590.21 Reservation and reduction of
funds.

Initially, HUD will reserve funds for
LUHAS at the time of execution of the
urban homesteading agreement.
Thereafter, HUD will reserve funds and
notify the applicant of approval of the
annual request for program
participation. At any time during a fiscal
year, HUD may reduce (including
reductions to zero) the amount of any
section 810 fund reservation, when in
HUD's judgment the LUHA's
performance does not meet the
standards set out in § 590.29(a).
Otherwise, fund reservations will
remain outstanding until the end of the
Federal fiscal year for which they are
made.

§ 590.23 Program close-out.

(a) Initiation of close-out. This section
prescribes procedures for program close-
out when continuing a program is no
longer feasible or where the beneficial
results are not commensurate with the
further expenditure of section 810 funds
in a locality's designated urban
homesteading neighborhoods. The
LUHA will institute close-out
procedures when one or more of the
following occurs:

(1) The LUHA determines that it does
not have the capacity to continue
administering the program in a timely
and cost-effective manner;

(2) The LUHA did not transfer any
property in the previous Federal fiscal
year; or

(3) HUD terminates the LUHA's
program because the LUHA's
performance does not meet the
standards specified in § 590.29(a).

(b) Audit. When HUD notifies a
LUHA to initiate close-out procedures,
the LUHA will engage the services of an
independent public accountant to audit
its local urban homesteading program in
accordance with § 590.27.

(c) Letter of Completion. Upon
completion of the final audit or HUD
review, as appropriate, HUD will send
the LUHA a letter of completion, which
HUD may condition. Conditions may
reflect unmet obligations, deadlines to
meet them, and a statement of any
required interim reporting procedures.

(d) Monitoring of closed-out programs.
HUD shall monitor close-out programs
to determine compliance with any
conditions imposed under paragraph (c),
the certifications under § 590.11(d), the
Act, this part and other applicable
Federal laws and regulations until the
LUHA transfers fee simple title to all
federally owned properties to the

homesteaders, or until HUD approves an
alternative use and the LUHA
implements it under § 590.7(c).

§590.25 Retention of records.

The LUHA shall maintain adequate
financial records, property disposition
documents, supporting documents,
statistical records, and all other records
pertinent to the local urban
homesteading program until the period
for HUD monitoring under § 590.23(d})
has expired.

§590.27 Audit.

(a) Access to records. The Secretary,
the Comptroller General of the United
States, or any of their duly authorized
representatives, shall have access to all
books, accounts, records, reports, files,
and other papers or property of LUHAs
pertaining to funds or property
transferred under this part, for the
purpose of making surveys, audits,
examinations, excerpts, and transcripts.

(b) Audit. The LUHA's financil
management system shall prévide for
audits in accordance with 24 CFR Part
44,

§590.29 HUD review of LUHA
performance.

(a) HUD shall review the performance
of each LUHA that has a homesteading
agreement and section 810 fund
reservation at least once each Federal
fiscal year to determine whether:

(1) The program complies with the
homesteading agreement and
certifications, the Act, this part, and
other applicable Federal laws and
regulations;

(2) The LUHA is carrying out its
program substantially as approved by
HUD;

(3) The federally owned properties the
LUHA selects are suitable for -
homesteading and rehabilitation;

(4) The LUHA is making reasonable
progress in moving properties through
the stages of the homesteading process,
including acquisition, homesteader
selection, conditional conveyance,
rehabilitation, and final conveyance,
and is not making an unreasonable
number of requests for extension of the
time periods specified in
§8 590.17(a)(2)(ii) or (c)(1);

(5) The improvements in
neighborhood public facilities and
services provided for in the coordinated
approach toward neighborhood
improvement are occurring on a timely
basis; and

(6) The LUHA has a continuing
administrative and legal capacity to
carry out the approved program in a
cost-effective and timely manner.
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(b) In reviewing a LUHA's
performance, HUD will consider all
available evidence, which may include,
but need not be limited to, the following:

(1) Records maintained by the LUHA;

{2) Results of HUD's monitoring of the
LUHA's performance;

(3) Audit reports, whether conducted
by the LUHA or by HUD auditors;

(4) Records of comments and
complaints by citizens and
organizations; and

(5) Litigation history.

{c) LUHAS shall supply data and
make available records necessary for
HUD’s annual evaluation of the LUHA's
local urban homesteading program.

§ 590.31 Corrective and remedial action.

When HUD determines on the basis of
its review that the LUHA's performance
does not meet the standards specified in
§ 590.29(a), HUD shall take one or more
of the following corrective or remedial
actions, as appropriate in the
circumstances:

(a) Issue a letter of warning that
advises the LUHA of the deficiency and
puts it on notice that HUD will take,
more serious corrective and remedial
action if the LUHA does not correct the
deficiency, or if it is repeated;

(b) Advise the LUHA to suspend,
discontinue or not incur costs for
identified defective aspects of the local
program;

(c) Condition the approval of the
annual request for program participation
if there is substantial evidence of a lack
of progress, noncompliance, or a lack of
a continuing capacity. In such cases,
HUD shall specify the reasons for the
conditional approval and the actions
necessary to remove the condition;

{(d) In cases of continued substantial
noncompliance, terminate the urban
homesteading agreement, close out the
program and advise the LUHA of the
reasons for such action; or

(e) Where a LUHA has converted a
property received under this part to its
own use contrary to § 590.7(b)(7), or has
received excessive consideration for its
conveyance, HUD shall direct the LUHA
to repay to HUD either the amount of
compensation HUD finds that the LUHA
has received for the property or the
amount of section 810 funds expended
for the property, as HUD determines
appropriate.

Dated: June 11, 1985. -

Alfred Moran,

Assistant Secretary for Community, Planning
and Development.

{FR Doc. 85-15072 Filed 6-21-85; 8:45 am])
BILLING CODE 4210-20-M

24 CFR Parts 813 and 913
[Docket No. R-85-1216; FR-2042]

Revision to Definition of Income
Resulting From Consultation With
Farmers Home Administration

AGENCY: Offices of the Assistant
Secretary for Housing-Federal Housing
Commissioner and the Assistant
Secretary for Public and Indian Housing,
HUD.

ACTION: Final rule.

SUMMARY: Section 501(b)(5) of the
Housing Act of 1949, as amended by the
Housing and Urban-Rural Recovery Act
of 1983 {Pub. L. 98-181, approved
November 30, 1983), requires the
Farmers Home Administration to use,
for certain loan programs, the
definitions of income and adjusted
income that are prescribed by HUD
under section 3 of the United States
Housing Act of 1937, 42 U.S.C. 1437a.
Section 3 was amended by the Housing
and Community Development Technical
Amendments Act of 1984 (Pub. L. 98-479,
approved October 17, 1984), to require
that the definition of income prescribed
by the Secretary of HUD be made in
consultation with the Secretary of
Agriculture.

The issues raised in the Department's
discussions with the Department of
Agriculture have resulted in a
determination by the Secretary of HUD
that certain changes are warranted in
the rules published in May 1984 in the
Federal Register, to be codified at 24
CFR Part 613 (see 49 FR 19925, May 10,
1984; 49 FR 26718, June 29, 1984, and 49
FR 37749, September 26, 1984) and 24
CFR Part 913 (see 49 FR 21475, May 21,
1984; 49 FR 26719, June 29, 1984; 49 FR
28705, July 16, 1984; and 50 FR 9269, .
March 7, 1985). The changes are: (1) To
permit, in the determination of net
income from a business, and allowance
for straight line depreciation on
depreciable property that is part of a
business or profession (including a
farming operation); and (2) to require
that certain withdrawals of cash or
assets from the operation of a business
or profession be included in income.
EFFECTIVE DATE: August 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Margaret Milner, Office of Policy
Development, Office of Housing, Room
9220, Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, (202) 755-6454;
or Edward Whipple, Rental and
Occupancy Branch, Office of Public and
Indian Housing, Room 4206, Department
of Housing and Urban Development, 451
Seventh St., SW., Washington, D.C.

20410, (202) 426-0744. (These are not
toll-free telephone numbers.)

SUPPLEMENTARY INFORMATION:
Consultation by the Secretary of HUD
with the Secretary of Agriculture and
with the component that operates that
Department's rural housing programs,
the Farmers Home Administration
(FmHA), has revealed that several
aspects of HUD’s May 1984 definition of
annual income would have a negative
impact on approximately 29,580 rural
housing loans on farm tracts. Under that
loan program, farmers must have their
incomes recertified each year, and their
subsidies are recomputed based on
current income. The HUD definition of
income, when applied to these farmers,
could reduce or eliminate their
subsidies, which in most cases are
necessary to avoid default. When
applied to new applicants, the HUD
definition would have made it extremely
difficult to qualify for rural housing
loans on farms. These problems with the
May 1984 rules would also have a
negative effect on owners of other
businesses. Although HUD believes
there are few business owners
(including farmers) participating in its
programs, the Department believes these
problems should be resolved.

The issues addressed in this rule are:
(1) The applicability of the depreciation
allowance to farmers and other business
owners; (2) the treatment of withdrawal
of cash or assets from operation of a
business or profession; (3) clarification
of the distinction between business
assets and net family assets (on which
income may be imputed); and (4)
clarification that the provision on
disposition of assets for less than fair
market value applies to both business
and family assets.

FmHA indicated that allowances for
depreciation have been permitted in its
programs administered under sections
501~504 of the Housing Act of 1949. In
HUD’s programs, the question of
whether to permit an allowance for
depreciation was not directly addressed
until the May 1984 rules were published
(see §§ 813.108(b)(2) and 913.108(b)(2)).
Previously, the section 8 Programs had
been governed by 24 CFR Part 889,
which included in income the net
income from a business, excluded
consideration of expenses for business
expansion or amortization of capital
indebtedness, and did not mention a
depreciation allowance. (See former
§ 889.104(a)(2)}. The Public and Indian
Housing Programs had been governed
by 24 CFR Part 960, which had a nearly
indentical provision (see § 960.403(0}).
Depreciation is routinely shown in the
operation of a business for accounting
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purposes as well as for tax purposes.
Therefore, it is possible that in the past
under HUD programs, particularly the
section 8 Programs, a depreciation
allowance has been used in determining
net business income.

The prohibition against a depreciation
allowance was first embodied in HUD's
policy in the May 1984 rules, which have
not yet been fully implemented. This
prohibition was adopted in response to
isolated abuses of depreciation that had
permitted HUD program tenants to pay
nearly zero rents.

FmHA has indicated that the [failure to
consider depreciation when calculating
the income of a farmer would ignore a
fact of farm operation—the necessity of
owning very expensive farm equipment
and depreciable property which has a
limited useful life, in order to produce
any farm product. This reasoning would
apply as well to other business
concerns, such as fishermen who own
expensive boats or long-haul truckers
who own tractor-trailer trucks.

HUD has determined that an
allowance for depreciation is justified,
so long as it does not unduly distort
income. Therefore, HUD is placing two
limits on this change in policy. First, the
depreciation aliowance permitted by the
revised §§ 813.106{b)(2) and
913.108{b){2) in determining net business
income for all businesses, including
farms, is limited to an allowance based
on the straight line method of
depreciation, as permitted for tax
purposes under the Internal Revenue
Code and Internal Revenue Service
regulations. This net business income is
then added to other sources of income to
determine a family’s total cnnual
income. Second, any cash or asset
withdrawn from the operation of a
business or profession wiil be counted
as income except to the extent itis a
reimbursement of cash or assets
invested in the operation by the family.
Similarly, such withdrawals from
investments in real and personal
property will be treated as dividends
under the revised §§ 813.106{b}(3) and
913.106(b}(3) and will be included in the
family’s Annual Income.

HUD's rules published in May 1984
require that, if net family assets exceed
$5,000, the income generaied by those
assets must be compared with the
amount that would have been generated
if the assets had been invested at the
current passbook savings rate. See
§§ 813.106{b)(3) and 913.106(b)(3).
FmHA evidenced concern about
whether farm assets would be classified
as net family assets for this purpose.

These imputation of income
provisions were designed to require that
participants in assisted housing

programs pay rents that take into
consideration the availability of
substantial assets. Since family assets
can safely be invested to attain a rate of
return at the standard passbook rate of
interest, the Department decided to
impute income on net family assets at
that rate. The imputation of income
provisions were never intended to be
applied to business assets, which
produce business income and are the
subject of different subsections,

§8§ 813.106(b)(2) and 913.108(b}(2).
Accordingly, HUD does not classify
business assets (including farm assets)
as net family assets that are subject to
the imputation of income under

§§ 813.108(b)(3) and 913.106(b}(3).

The definition of net family assets in
§§ 813.102 and 913.102 contains a
provision requiring the inclusion of the
value of assets disposed of within the
previous two years for less than {air
market value, to the extent that value
exceeds the consideration received. This
rule clarifies that the word “assets”
refers to disposition of both family
assets and business assets. Thus, if a
business asset is disposed of for less
than fair market value, the difference
between the fair market value and the
consideration received for the asset will
be considered as a net family asset, on
which income may be imputed.

This rule is being published as a final
rule for effect at the earliest date
possible, because HUD has determined
that notice and public procedure before
its effectiveness is impracticable and
contrary to the public interest. From
HUD's perspective, the rule is not
expected to have any significant impact,
since the Department believes there are
few farm or business owners (including
farmers) who are participants in or
eligible to participate in assisted
housing programs. To the extent HUD
program participants are affected, this
change will uniformly benefit them. For
the Section 8 programs, immediate
effectiveness will prevent the .
implementation of conflicting provisions
contained in the May 1984 income
definition rule, for which procedures
have not yet been issued. This
coordination of implementation of
HUD's income definition rule is
important, since all changes in the way
income is calculated that are mandated
by Federal statute or regulation must be
considered in the application of a ten
percent per year cap on increases in
(income-based) rent. (For the Public and
Indian Housing programs, for which
implementation of the new income
definitions started in October 1984,
immediate implementation of this
change will benefit affected participants
at their next reexamination.)

From FmHA'’s perspective, this rule
will prevent hardship and preserve the
status quo. It will avoid disqualification
of loan recipients and the imposition of
more stringent eligibility requirements
for applicants.

Proceeding from a proposed rule
published for comment, through a 60-day
public comment period, and then
through development of a final rule,
including delays required by
congressional review, would postpone
the effectiveness of this rule by several
months. In the meantime, FmHA’s
programs would be governed by rules
that would be detrimental, contrary to
the intent of both FmHA and HUD, and
contrary to the interest of farmers and
business owners participating in
FmHA's home loan program. To avoid
this unintentional effect on FmHA
programs, and to coordinate
implementation of the income definition
rules for its own programs, HUD is
omitting the publication of a proposed
rule for comment and is publishing this
rule as a final rule.

Findings and Certifications

Findings of No Significant Impact with
respect to the environment have been
made in accordance with HUD
regulations at 24 CFR Part 50 that
implement section 102(2){C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Findings of No
Significant Impact are available for
public inspection and copying during
regular business hours in the Office of
the Rules Docket Clerk, Room 102786, 451
Seventh Street, SW., Washington, D.C.
20410.

This rule does not constitute a “major
rule” as that term is defined in Section
1(b) of the Executive Order on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it does not: (1) Have an
annual effect on the economy of $100
million or more; {2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies or geographic regions; or (3)
have a significant adverse effect on
competition, employment investment,
productivity, innovation or on the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets,

Under 5 U.S.C. 605(b) (the Regulatory
Flexibility Act), the undersigned hereby
certifies that this rule does not have a
significant economic impact on a
substantial number of small entities,
because it essentially preserves the
status quo for small farmers and owners
of rural businesses and is likely to have
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only a minimal (but beneficial) effect on
participants in HUD programs.

This rule was listed as sequence
number 104 under the Office of Housing
in the HUD Semiannual Regulatory
Agenda published on April 29, 1985 (50
FR 17285, 17289) under Executive Order
12291 and the Regulatory Flexibility Act.

The Catalog of Domestic Assistance
Number is 14.156, Lower Income Housing
Assistance Program (Public Housing and
section 8).

List of Subjects
24 CFR Part 813

Grant programs—housing and
community development, Rent
subsidies.

24 CFR Part 913

Public housing.

Accordingly, 24 CFR Parts 813 and 913
are amended as follows:

PART 813—DEFINITION OF INCOME,
INCOME LIMITS, RENT AND
REEXAMINATION OF FAMILY INCOME
FOR THE SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
AND RELATED PROGRAMS

1. The authority citation for Part 813
continues to read as follows:

Authority: Secs. 3, 5(b), 8, and 18, United
States Housing Act of 1937, (42 U.S.C. 1437a,
1437c, 1437, and 1437n); Sec. 7(d),
Department of Housing and Urban
Development Act, (42 U.S.C. 3535(d)).

§813.102 [Amended]

2. The definition of Net Family Assets
in § 813.102 is amended by adding the
phrase “business or family” after the
words “value of any.”

3. Paragraphs (b)(2) and (b)(3) of
§ 813.106 are revised to read as follows:

§813.106 Annual income.
* * * * *

(b) * & *

(2) The net income from operation of a
business or profession. Expenditures for
business expansion or amortization of
capital indebtness shall not be used as
deductions in determining net income.
An allowance for depreciation of assets
used in a business or profession may be
deducted, based on straight line
depreciation, as provided in Internal
Revenue Service regulations. Any
withdrawal of cash or assets from the
operation of a business or profession
will be included in income, except to the
extent the withdrawal is reimbursement
of cash or assets invested in the
operation by the Family;

(3) Interest, dividends, and other net
income of any kind from real or personal
property. Expenditures for amortization

of capital indebtedness shall not be
used as a deduction in determining net
income. An allowance for depreciation
is permitted only as authorized in
paragraph (b)(2) of this section. Any
withdrawal of cash or assets from an
investment will be included in income,
except to the extent the withdrawal is
reimbursement of cash or assets
invested by the Family. Where the
Family has Net Family Assets in excess
of $5,000, Annual Income shall include
the greater of the actual income derived
from all Net Family Assets or a
percentage of the value of such Assets
based on the current passbook savings
rate, as determined by HUD;

* * * * *

PART 913—DEFINITION OF INCOME,
INCOME LIMITS, RENT AND
REEXAMINATION OF FAMILY INCOME,
FOR THE PUBLIC HOUSING AND
INDIAN HOUSING PROGRAMS

4. The authority citation for Part 913
continues to read as follows:

Authority: Secs. 3, 6, and 16, United States
Housing Act of 1937, {42 U.S.C. 14374, 1437d,
and 1437n); Sec. 7(d), Department of Housing
and Urban Development Act, (42 U.S.C.
3535(d}).

§913.102 [Amended]

5. The definition of Net Family Assets
in § 913.102 is amended by adding the
phrase “business or family” after the
words “value of any.”

6. Paragraphs (b)(2) and (b})(3} of
§ 913.108 are revised to read as follows:

§913.106 Annual Income.

* L4 * * *

[b) * k¥

(2) The net income from operation of a
business or profession. Expenditures for
business expansion or amortization of
capital indebtedness shall not be used
as deductions in determining net
income. An allowance for depreciation
of assets used in a business or
profession may be deducted, based on
straight line depreciation, as provided in
Internal Revenue Service regulations.
Any withdrawal of cash or assets from
the operation of a business or profession
will be included in income, except to the
extent the withdrawal is reimbursement
of cash or assets invested in the
operation by the Family;

(3) Interest, dividends, and other net
income of any kind from real or personal
property. Expenditures for amortization
of capital indebtness shall not be used
as deductions in determining net
income. All allowance for depreciation
is permitted only as authorized in
paragraph (b}(2) of this section. Any
withdrawal of cash or assets from an
investment will be included in income,

except to the extent the withdrawal is
reimbursement of cash or assets
invested by the Family. Where the
Family has Net Family Assets in excess
of excess of $5,000, Annual Income shall
include the greater of the actual income
derived from all Net Family Assets or a
percentage of the value of such Assets
based on the current passbook savings
rate, as determined by HUD;
* * * * *

Dated: June 14, 1985.
Samuel R. Pierce, Jr.,
Secretary.
[FR Doc. 85-15071 Filed 6-21-85; 8:45 am}
BILLING CODE 4210-32-M

Office of the Assistant Secretary for
Public and indian Housing

24 CFR Part 990
[Docket No. R-85-1126; FR-1775]

Annual Contributions for Operating
Subsidy-Performance Funding System;
Determination of Operating Subsidy

AGENCY: Office of the Assistant
Secretary for Public and Indian Housing,
HUD.

ACTION: Interim rule.

SUMMARY: This interim rule establishes
new conditions under which a Public
Housing Agency (including an Indian
Housing Authority) may use a Projected
Occupancy Percentage of less than 97%
in computing its per-unit Operating
Income Level under the Performance
Funding System. A PHA that is defined
as a low occupancy PHA is required to
have a HUD-approved Comprehensive
Occupancy Plan which sets out
strategies for increasing its occupancy
rate to 97%. The Plan includes yearly,
PHA-wide occupancy goals. A low
occupancy PHA with such a Plan may
use its yearly, PHA-wide occupancy
goal, rather than 97%, to compute its
Operating Income Level. A PHA with a
high occupancy rate (equal to or greater
than 97%) may use 97% as its Projected
Occupancy Percentage in computing its
per-unit Operating Income Level. These
changes enable a PHA to maximize its
total income by reducing its vacancies.
They eliminate provisions in the existing
rule that created disincentives for
reducing vacancy rates.

DATES: Effective date: August 2, 1985.
Comment due date: August 23, 1985.
ADDRESS: Interested persons are invited

to submit written comments regarding
this rule on or before the due date to the
Rules Docket Clerk, Office of General
Counsel, Department of Housing and

,
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Urban Development Room 10278, 451
Seventh Street, SW, Washington, DC
20410. Communications should refer to
the above docket number and title. A
copy of each communication submitted
will be availabie for public inspection
and copying during regular business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
John T. Comerford, Financial
Management and Occupancy Division,
Room 4212, Office of Public Housing,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, telephone (202)
426-1872. {This is not a toll-free
number.)

SUPPLEMENTARY INFOCRMATION:

Background

On May 31, 1984, the Department
published a proposed rule (49 FR 22663)
which would have permitted the
payment of full operating subsidies to
PHAS only for occupied units and to
those vacant units that fell within an
Allowable Vacancy Rate, as defined in
the proposed rule. The Department
published that proposed rule because it
was concerned that the existing
Performance Funding System regulation
provided little incentive to PHASs to
minimize vacancies,

After further consideration of the
issues, including concerns raised by the
public comments received in response to
the proposed rule, the Department has
developed this interim rule which it
believes creates an incentive to reduce
high vacancy rates while avoiding the
problems in the propnsed rule that have
been identified by the public
commenters. The Department would like
to acknowledge the participation of
many members of Cor:gress and their
staffs in developing this interim rule.
Their thorough analysis of the proposed
rule and recommendations of alternative
strategies to resolve PHA vacancy
problems greatly assisted the
Department.

The Department is publishing this rule
as an interim rule with a sixty-day
comment period. Usually when the
Department publishes ar interim rule, it
does so based on a determination that
good cause exists for making the rule
effective without prior public comment
because prior public comment is
unnecessary, impracticable or contrary
to the public interest. In this instance
there has been prior public comment
that has been fully considered in
developing the interim rule. While there
are substantial changes in the interim
rule from the proposed rule, the
Department believes that the public has
had a fair opportunity to comment on

the major issues involved in this rule
making and that the interim rule is the
logical outgrowth of that notice and
comment. While the Department is
legally entitled to publish this rule as a
final rule, it is publishing an interim rule
because public comment focused on the
methodology that the Department has
adopted will assist us in effecting
further refinements of the procedures set
out in this rule making. '

In order to aid the reader, this
preamble first provides a comparison of
the relevant features of: {1} The existing
rule, (2) the proposed rule, and (3) this
interim rule. For the sake of clarity this
comparison is limited to salient
differences. Other differences and a
more detailed description of the rule
changes are provided below in the
discussion of the public comments and
in the section-by-section description of
the changes effected by this interim rule.
(This section-by-section description also
includes a discussion of those sections
that were proposed to be revised by the
proposed rule, but have not been revised
in this interim rule).

Existing Regulation

Under the existing regulation, a PHA's
operating subsidy is determined by
taking the difference between the
Allowable Expense Level plus the
Utilities Expense Level and the
Operating Income Level. Since these
levels are pre-unit averages, this
computation provides a per-unit
operating subsidy which is then
multiplicd by the total Unit Months
Available to obtain the total operating
subsidy for the project. (A unit is
considered available for occupancy,
under the current regulation, from the
time the project reaches the end of the
initial occupancy period until the time it
is approvad by HUD for nondwelling
use or is deprogrammed with HUD
approval.) The project average per-unit
monthly dwelling income, a major
component of projected operating
income, i3 computed, under the existing
regulation, by multiplying the projected
average monthly dwelling charge per
unit by the average percentage of
occupancy.

The average percentage of occupancy
may not be less than 97% unless HUD
approves a lower percentage based
upon the number of units that cannot be
expected to be occupied because of: (1)
Lack of demand, {2) removal from the
rent roll pending rehabilitation, (3)
uninhabitability because of lack of
funds for rehabilitation, or {4) remocval -
from the rent roll pending approval for
deprogramming.

Under the existing regulation,
projected expenses are based upon all

units, occupied as well as vacant, while
operaling income is only based on
occupied units. Since under the existing
regulation the operating subsidy is equal
to the difference between projected
expenses and projected operating
income, any decrease in operating
income resulting from a lower average
percentage of occupancy from which to
compute the Operating Income Level is
offset by a commensurate increase in
operating subsidy. Therefore, there is no
financial incentive to decrease
vacancies. It is this problem that both
the proposed and this interim rules seek
to remedy.

Proposed Rule

Other than requiring the use of actual
occupancy levels rather than an
estimated percentage of occupancy, the
proposed rule would not have altered
the method for computing the per-unit
Operating Income Level. The praposed
rule addressad the vacancy problem by
allering the way in which the total
operating subsidy is derived once the
per-unit operating subsidy has been
determined. The major change set out in
the proposed rule was that the per-unit
operating subsidy would not be
multiplied by the total Urit Months
Available to determine the amount of
operating subsidy to be provided to the
PHA.

Under the proposed rule, the vacant
Unit Months Available in excess of the
Allowable Vacancy Rale (97%) would
have been subtracted from the total Unit
Months Available. A more limited
operating subsidy for vacant units in
excess of the Allowable Vacancy Rate
then would have been computed
separatcly. The operating subsidy for
vacant units, in excess of the Allowable
Vacancy Rate, that have been approved
for modernization would have been
equal to the actual operating cost, but
could not have exceeded the total
expense level (allowable expenses plus
utilities). Operating subsidy for this
category of vacant units would have
been provided for a limited number of
years: (1) For projects approved for
modernization before the effective date
of a final rule, the shorter of five years
from the approval of the latest award of
modernization funds or three years from
the effective date of the final rule; (2) for
projects approved for modernization
after the effective date of a final rule for
three years from the date of approval of
the final application for modernization
funds. After the applicable period had
expired, the operating subsidy for any of
these units remaining vacant would
have been computed as described
below.
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For all vacant units (other than those
approved for modernization) in excess
of the Allowable Vacancy Rate, the
operating subsidy would have been
limited to only the amount necessary to
pay for essential utilities and security
costs. However, the number of the units
eligible for this subsidy in the PHA’s
Fiscal Year 1985 (the base year) would
have been reduced each calendar year
sturting with calendar year 1986 as
follows: In 1986, 75% of the units; in
1987, 50% of the units; and in 1988, 25%
of the units, otherwise qualifying for this
reduced subsidy, would be eligible.
After 1988, units in excess of the
Allowable Vacancy Rate that were not
funded for modernization would not
have received operating subsidy.

Interim Rule

This interim rule is closer in structure
to the existing regulation than to the
proposed rule. It uses the same
methodology as the existing regulation
to compute total operating subsidy, once
the per-unit operating subsidy is
determined. As in the existing
regulation, total operating subsidy is
computed by multiplying the per-unit
operating subsidy by the total Unit
Months Available. There is no separate
computation of operating subsidy for
vacant units. -

The fundamental difference between
the existing regulation and this interim
rule is the nature of the conditions under
which a PHA can use an occupancy
percentage of less than 97% to compute
its per-unit Operating Income Level. The
grounds for using a lower percentage
under the existing regulation are static,
while those in the interim rule are
dynamic. Under the existing regulation,
it is sufficient to justify using a lower
percentage if the units fall withina
certain status, such as, lack of demand,
or removal from the rent role for
rehabilitation. Nothing in the existing
regulation creates an incentive to return
these units to occupied status. Under
this interim rule, lower occupancy
percentages may only be used in
conjunction with a HUD-approved
Comprehensive Occupancy Plan to
return vacant units to occupancy or in
cases where vacant units are in projects
that are on schedule in carrying out
modernization.

This interim rule establishes three
categories of PHAS for the purpose of
determining a PHA's Projected
Occupancy Percentage. (Projected
Occupancy Percentage in this interim
rule is analogous to average percentage
of occupancy in the existing regulation;
it is multiplied by the projected average
monthly dwelling charge per unit to
nbtain projected average per-unit

monthly dwelling income.) The three
categories are:

1. High Occupancy PHAs

PHAs that have an Actual Occupancy
Percentage that is equal to or greater
than 97%.

2. High Occupancy PHAs but for On-
schedule Modernization

PHAs that have an Actual Occupancy
Percentage that is less than 97% solely
because of vacant units in projects
undergoing modernization funded by
HUD or by other sources, and that are
on schedule in carrying out the
modernization. PHAs that have five or
fewer vacant units, other than vacant
units in projects undergoing
modernization that is proceeding on a
HUD-approved schedule, are also
included in this category. (This five-unit
exception is aimed primarily at PHAs
with a low number of total units, where
even a few vacancies would make it
difficult to reach the 97% standard.)

3. Low Occupancy PHAs

PHAs that have an Actual Occupancy
Percentage that is less than 97% (and
have more than five vacant units) for
reasons other than those described in
paragraph 2 above.

A high occupancy PHA uses 97% as its

Projected Occupancy Percentage in

computing its per-unit Operating Income

Level. Such a PHA may use 97% for its
Projected Occupancy Percentage even

though its Actual Occupancy Percentage

is greater than 97%. Thus even a PHA
with a high occupancy rate has an
incentive to reduce vacancies as much
as possible since the PHA's increase in

rental income is not offset by a decrease

in subsidy.

A "high occupancy PHA but for on-
schedule modernization” uses its Actual
Occupancy Percentage as its Projected
Occupancy Percentage in computing its
per-unit Operating Income Level. Such a
PHA may use a Projected Occupancy
Percentage lower than 97% if the lower
percentage is caused solely by vacant
units that are expected to be occupied
upon completion of the funded
modernization, the PHA has a schedule
acceptable to HUD, and the
modernization work is on schedule.

A low occupancy PHA must use 97%
as its Projected Occupancy Percentage
unless it has a HUD-approved
‘Comprehensive Occupancy Plan. This
Plan sets out both PHA-wide and
project-specific strategies to increase
the PHA's occupancy percentage to 97%
by returning to occupancy or
deprogramming all vacant units. The
Plan includes’yearly, PHA-wide
occupancy goals aimed at achieving a

97% occupancy percentage by the end of
the Plan period. The Plan period may
not exceed five years for a PHA that is
required to submit a plan with its budget
submission for its first Requested Budget
Year beginning on or after July 1, 1986
and may not exceed two years for a
PHA required to submit a plan with its
budget submission for a Subsequent
Requested Budget Year. The Plan,
including the yearly goals and term,
must be approved by HUD. A PHA with
an approved Plan, in general, uses the
yearly, PHA-wide occupancy goal as its
Projected Occupancy Percentage in
computing its per-unit Operating Income
Level. However, if a PHA exceeds its
yearly goal, then it would use its Actual
Occupancy Percentage. For example, a
PHA that starts with an 82% occupancy
rate and with yearly, PHA-wide
occupancy goals of 85, 88, 91, 94 and”
97%, respectively, would, in the third
year of its Plan, compute its Operating
Income Level using a 91% Projected
Occupancy Percentage even though its
Actual Occupancy Percentage may have
fallen short of its goal. However, if its
Actual Occupancy Percentage, in the
third year of its plan, were 93%, then it
would use 93% in the computation. Such
a PHA has an incentive to reduce
vacancies, since meeting its yearly,
PHA-wide occupancy goal maximizes
its total income (rental plus subsidy
income).

This interim rule does not provide for
revising the Comprehensive Occupancy
Plan in subsequent years. However, a
PHA may reduce its yearly, PHA-wide
occupancy goal to adjust for units that
are vacant for reasons beyond its
control. Units are considered vacant for
reasons beyond the PHAs control if: (1}
The vacant units are in projects for
which the PHA has sought
modernization but HUD cannot fund
‘because of lack of funds, provided the
vacant units are expected (taking into
consideration the demand for such
units) to be occupied after
modernization; (2) the units are vacant,
on schedule modernization units as
described in § 990.109(b){3)(v); or (3) the
units are vacant as a result of a natural
disaster or as a result of litigation that
precludes the units from being occupied.
An adjustment to yearly, PHA-wide
occupancy goals is made initially in the
year that the percentage occupancy
would have been affected by the
reaccupancy or removal of the units. In
order for a PHA to adjust its occupancy
goal, one of the above-listed conditions
must exist in the year in which the PHA
is making the adjustment.
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Discussion of Public Comments

The Department received 43 public
comments in response to the proposed
rule. All of these comments objected to
the proposed revisions. Most of the
commenters were Public Housing
Agencies or associations representing
PHAs. Other commenters included
several legal assistance organizations
representing public housing tenants. A
summary of the comments and the
Department’s response follows.

Objections to any rulemaking that
would alter the existing regulations’s
treatment of vacant units

Many public commenters argued that
the proposed rule contravened a
commitment made by Office of
Management and Budget Director David
Stockman to Senator Jake Garn and
Congressman Fernand St Germain to the
effect that there would have been no
major changes initiated in the
Performance Funding System until
Congress had the opportunity to draft a
new authorization bill,

A related objection was that the
proposed rule constituted an attempted
piecemeal revision to the Performance
Funding System and that if any
revisions were to be made, they should
be made as part of a comprehensive
revision of the entire System. One
commenter stated that the rule should
also address the following among other
problems with the Performance Funding
System: Retrospective adjustments due
PHAs for previous years; inequities in
the System identified in the HUD-funded
study by Abt Associates; and the fact
that funding for costs beyond a PHA's
control has not been provided i in most
years under the System.,

Several commenters argued that the
rule should be deferred pending
completion of a study of the
Comprehensive Improvement
Assistance Program (CIAP), Other
commenters stated that there should be
joint study of the problem by HUD and
PHAs.

The commitment made by OMB
Director Stockman in his November 16,
1983 letters to Senator Garn and
Representative St Germain was that the
Administration “would seek authorizing
legislation for any fundamental changes
or structural program reforms” sought in
1985. This commitment has been
honored. At the time the commitment
was made, the Department had several
such changes and reforms under
consideration, including: A fair market
rent operating subsidy proposal that had
been in the President’s 1984 Budget;
eliminating separate funding for
moderization and operations; providing

vouchers to public housing tenants; and
allocating public housing grants to local
governments. The Department has not
sought to make any fundamental
changes or structural program reforms
without authorizing legislation. The
commitment was not intended to
prevent administrative action, such as
this rule making, that is designed to
correct identified deficiencies in existing
regulations.

The Department does not believe that
it is advisable to delay publication of
this rule by broadening its scope to
cover other areas of concern in the
Performance Funding System or by
waiting for completion of the pending
CIAP study. The rule addresses a
discrete problem that does not need to
be merged with other issues. The
Department believes that the public
interest is best served by implementing
this rule quickly.

Many commenters objected to
establishing penalties for vacancies in
public housing projects, on the ground
that certain HUD policies or statutory
provisions were a major cause of the
vacancy problems. The specific HUD
policies referred to included the
following: Permitting the overbuilding of
section 8 and section 202 projects that
compete with public housing projects;
eliminating ceiling rents; failing to
provide adequate CIAP funding and
overemphasizing Special Purpose and
Emergency Modernization at the
expense of Comprehensive
Modernization; increasing rent to
income ratios; and the structure of the
Performance Funding System, itself,
which encourages deferred
maintenance.

Although vacancies result from a wide
variety of factors which affect the
quality and marketability of units, the
Department expects that PHAs will take
all actions within their power to reduce
vacancies, such as requesting HUD
approval to expand their market to
include single non-elderly persons,
efficient management of vacancies at
turnover, expeditious implementation of
approved comprehensive modernization,
and elimination of non-viable projects.
The rule is directed at remedying the
vacancy problem and not at agsessing
blame.

Disagreement With the Method for
Solving the Vacancy Problem

Many commenters recognized the
existence of a vacancy problem and
acknowledged the need to address that
problem. However, they believed that
methods, other than those proposed,
should be used to address the problem.
In particular, they recommended that
the problem of high vacancies be dealt

with on a PHA-by-PHA basis not
through rules that affect all PHAs. Other
commenters agreed with limited subsidy
for long-term vacant units or argued that
operating subsidy for such vacant units
should be conditioned on a plan to bring
the units back into occupied status.
Others contended that instead of
reducing operating subsidy, HUD should
be taking actions to make vacant umts
marketable.

These comments have been largely
adopted in this interim rule. The rule
provides a mechanism for low
occupancy PHAs to deal with their
individual vacancy problems, namely,
the Comprehensive Occupancy Plan that
will help both the PHA and HUD to
focus on actions required to reduce
vacancies.

Disagreement With the Assumptions
Underlying the Proposed Rule

Commenters questioned HUD's
contention that the existing regulation
induces a PHA to keep a unit vacant.
Some stated that, contrary to HUD's
assertion, projects with large numbers of
vacant units actually cost more to
maintain than do fully-occupied projects
because high vacancy projects typically
have severe management problems,
require more security, and experience
significant vandalism.

While we recognize that there are
instances in which projects with
substantial numbers of vacant units are
more costly to maintain, we still believe
that, particularly in regard to empty
buildings or structures, maintaining
vacant units is less costly. As noted
below, several commenters claimed that
their base year costs underestimated
true operating costs of a fully-occupied
project because they had high vacancies
when their Allowable Expense Levels
were first determined. The thrust of
these commenters’ argument is that
costs for a fully-occupied project unit
would have been underestimated
because vacant units are less costly.

Other commenters questioned
whether the loss of subsidy alone was
an adequate incentive to reduce
vacancies—particularly for a PHA with
poor management practices. The
commenters argued that a reduction in
operating subsidy would, itself, cause
increased vacancies because the
reduction in funds would make it more
difficult for a PHA to take the actions
needed to reduce the causes of
vacancies.

The Department believes that this”
interim rule addresses these concerns.
The rule focuses primarily on low
occupancy PHAs. It requires these PHAs
to develop their own Comprehensive
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Occupancy Plans to describe the actions
to be taken to reduce vacancies. Among
other matters, such PHAs must specify
the PHA-wide management actions they
are taking or plan to take to reduce
vacancies. The rule does not necessarily
cause a reduction in total income to any
PHA. A low occupancy PHA can avoid
a reduction in income by developing an
approved Comprehensive Occupancy
Plan and by meeting its yearly, PHA-
wide occupancy goal.

Several commenters questioned the
assumption that PHAs with large
numbers of vacant units are supporting
occupied units with subsidy from vacant
units. The commenters contended that
for many of these PHAs their Base Year
costs underestimated the true costs of
operating a fully-occupied program
because they had high vacancies when
their Allowable Expense Levels were
first determined.

PHAs that claim that high vacancies
in the Base Year underestimate the true
costs of operating a fully-occupied
project had an opportunity to appeal
their Allowable Expense Level in the
first budget year under PFS. These
commenters are saying that vacant units
have lower expenses in their case than
occupied units. Under a system that
funds vacant units at the same expense
level as occupied units, any PHA that
increases its vacancy rate after the base
year and has a lower expense level for
vacant units can use the excess funding
to support occupied units. Other
commenters state that, in their case,
expenses for vacant units are higher
than for occupied units. The
administrative burden of maintaining
actual expense data at the unit level
was recognized by many commenters. In
the absence of such data the
Department has decided, in general, not
to make any adjustments to expense
levels to reflect vacancy rates.

One commenter questioned the
assumption on which the phase-out of
operating subsidy for excessive vacant
units was based, namely, that excessive
vacancies is a one-time-only problem
that will disappear by 1989. This
commenter claimed that the proposed
rule would not prevent the recurrence of
high vacancy rates caused by bad
management or physical deterioration.

This interim rule is designed to
address vacancy problems that occur in
the future. Under this interim rule every
PHA that is a low occupancy PHA
based on its Actual Occupancy
Percentage as of September 30, 1984
must submit a Comprehensive
Occupancy Plan for HUD approval with
its budget submission for its first
Requested Budget Year beginning on or
after July 1, 1986. Any PHA that

becomes a low occupancy PHA based
on its Actual Occupancy Percentage as
of a date after September 30, 1984 must
submit a Comprehensive Occupancy
Plan with its budget submission for its
next Requested Budget Year. The rule
provides a shorter maximum term for
Comprehensive Occupancy Plans for
these PHAs (two years instead of five
years), because their vacancy problems
should not be as severe.

Objections to Specific Provisions of the
Proposed Rule

1. Adequacy of 97% as the Standard for
Determining Excessive Vacancies

Some commenters suggested using a
94% standard which, they noted, is
already used by HUD as a gross
indicator for identifying operationally
and financially troubled PHAs. One
commenter noted that a 95% standard
was the norm in the private market. This
commenter added, however, that
developing a realistic standard would
require examining vacancy data for
PHAs based on size categories. Another
commenter contended that a lower
percentage should be used because the
“aggregate” method for calculating
vacancies set out in the proposed rule
over-emphasized vacancies caused by
normal turnover. Other commenters
suggested dealing with this problem by
determining excessive vacancies, in
part, by the duration of the vacancy.
One commenter suggested that only
units vacant for 60 days or more be
counted as excessive. Others suggested
a 90-day standard.

In response to these comments this
interim rule permits a PHA to reduce the
97% standard by the number of vacant
units in projects that have funded
modernization if: (1) It is expected that
the units will be occupied on completion
of the modernization work, (2) the PHA
has a schedule for completing the
modernization work that is acceptable
to HUD, and (3) the work is on schedule.
The use, in this interim rule, of a “snap
shot” method of determining vacancies
existing on a date certain instead of the
“aggregate” method should eliminate
concerns about over-emphasizing
vacancies caused by normal turnover
and the need for determining the length
of the vacancy.

The 97% standard was also criticized
on the grounds that HUD, presented no
data to establish its reasonableness and
that the standard did not distinguish
between various types of vacant units.
The commenters identified several
categories of vacant units that they
recommended not be considered
excessive vacant units. These included:
Vacant units in projects being

modernized under CIAP; vacant units in
projects eligible for funding under CIAP
but not funded by HUD because of a
lack of funds; units kept vacant for
sound management reasons (e.g., to
permit transfer of tenants to more
appropriate size units, for use by tenant
groups or as offices, or to provide social
services). One commenter asked if units
converted to nondwelling use with HUD
approval were “deprogrammed” units.

This interim rule permits a low
occupancy PHA to adjust its yearly
PHA-wide occupancy goal to exclude
units that are vacant for reasons beyond
the PHA's control (§ 990.118(f)). These
reasons include several recommended
by the commenters, namely, vacant
units in projects being modernized (the
modernization work must be on
schedule and the units must be expected
to be occupied on completion of the
work) and vacant units eligible for CIAP
funding but not funded by HUD because
of lack of funds. The rule also permits
exclusion of vacant units in a project
that are vacant because of litigation or
natural disaster. There is no need for an
exclusion in § 990.118(f) for units
approved by HUD for nondwelling use.
These units are not part of a PHA’s Unit
Months Available as defined in
§990.102(q) and, therefore, do not affect
a PHA'’s occupancy percentage.

One commenter objected to the
proposed removal of § 990.109(b}){3),
which permitted PHAs to establish a
projected occupancy percentage lower
than 97% for certain reasons. The
commenter objected in particular to the
removal of “lack of marketability” as a
justification for reducing the projected
occupancy percentage.

As discussed in greater detail above,
the proposed rule would have required
the use of actual occupancy levels in
determining the rental income
component of the Operating Income
Level. The proposed rule would not have
provided for adjustments to the
occupancy percentage to account for
certain categories of vacant units,
because operating subsidy for excess
vacant units would have been
separately computed. This interim rule
does adjust the projected occupancy
percentage to account for vacant units.
It does not, however, permit a reduction
of the percentage based on the fact that
units are unmarketable for lack of
demand. HUD believes that such units
are most appropriate for inclusion in a
PHA's Comprehensive Occupancy Plan.

2. Administrative Burden .

A major source of complaint with the
proposed rule was the administrative
burden that PHAs claimed it imposed.
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The two primary areas of concern were
the recordkeeping needed to compute
the Allowable Vacancy Rate and to
determine actual expenses for excess
vacant units approved for
modernization.

Under the proposed rule, PHAs would
have been required to keep track of the
number of days in a fiscal yeaf that each
unit was under lease. Many commenters
simply objected to the recordkeeping
burden this requirement would create.
PHAs with very low vacancy rates, in
particular, questioned the
reasonableness of imposing such a
burden on them. Other commenters
pointed out that there was no reason to
determine the vacancy rate with such
precision. They noted that the data was
only used to compute an aggregate
Allowable Vacancy Rate which, itself,
was used to make only a generalized
determination of units in excess of the
Allowable Vacancy Rate. One
commenter noted that the daily data on
vacancies might be helpful in managing
a hotel, but served no purpose in
managing a public housing project. A
number of commenters suggested that
the Allowable Vacancy Rate could be
accurately calculated using monthly
vacancy data.

Commenters raised similar objections
to having to keep data on the actual
costs of maintaining vacant units. They
noted that these costs would also have
to be computed on a daily basis, since if
a unit was occupied at some point it
would receive full subsidy. They also
contended that this direct cost approach
would probably result in indirect costs
that should be attributed to all units
being disallowed for vacant units.

The commenters noted that actual
costs would vary depending on the size
and type of the vacant units, but that the
rule provided no guidance as to which
particular vacant units were to be
considered excessive vacant units and
which were to be considered as falling
within the 97% standard. Thus, PHAs
would not know for which vacant units
to maintain actual cost information.

This interim rule substantially
decreases the administrative burden.
First, it eliminates the need to determine
vacancies on a daily basis. Instead, a
PHA need only determine its Actual
Occupancy Percentage once a year as of
a specific date. Second, this interim rule
eliminates the requirement for
determining actual expenses for excess
vacant units approved for
modernization. Under this rule there is
no administrative burden on PHAs that
are categorized as high occupancy PHAs
or on PHASs that would have been high
occupancy PHAs, but for vacant, on-
schedule modernization units. Only low

v

occupancy PHAs are required to
develop and implement Comprehensive
Occupancy Plans, and these should not
impose any unreasonable burden.

3. Overemphasis on Demolition and
Disposal of Projects

Section 990.108 of the proposed rule
would have provided more operating
subsidy for excess vacant units
approved for modernization than for
other vacant units in excess of the
Allowable Vacancy Rate. Many
commenters argued that the subsidy for
other units in excess of the Allowable
Vacancy Rate is so low that PHAs
would have been forced to demolish or
otherwise dispose of many of these
units. They also pointed out that, since
HUD controlled the availability of
modernization funds, HUD would in
effect have the discretion to determine
what projects must be demolished or
otherwise disposed of.

The proposed phase-out of operating
subsidy for vacant modernization units
{in § 990.108(b)(1)} and for other vacant
units in excess of the Allowable
Vacancy Rate (in § 990.108(b)(2)} was
also criticized as forcing PHAs to
demolish or otherwise dispose of
projects with units that should be

" maintained. The phase-out was also

criticized as exacerbating tight fiscal
problems for the few large PHAs with
high vacancy rates. One commenter that
was opposed to any penalty for high
vacancies argued that if a penalty were
to be imposed, it should not be through a
phase-out of subsidy but, rather, should
be imposed only when measurable
progress was not being made to reduce
vacancies.

The proposed rule was not intended to
overemphasize demolition and disposal
of projects. The reduction in subsidy in
the proposed rule was intended to
induce PHAs to reduce vacancies not to
eliminate projects. However, several
changes in this interim rule should
significantly reduce the concerns that
these commenters expressed. First, this
interim rule requires a low occupancy
PHA to develop a Comprehensive
Occupancy Plan which should cause all
practicable options to be considered in
determining how to eliminate vacancies.
Second, the rule permits a low
occupancy PHA to adjust its PHA-wide
occupancy goals to exclude certain
modernization-related vacant units,
namely, units in projects with on-
schedule modernization and units in
projects for which modernization funds
are unavailable if it is expected that the
units would have been occupied, once
modernized. This interim rule, however,
established a cut off of subsidy for one
category of vacant units, namely, for

units in vacant buildings in any PHA
Requested Budget Year starting on or
after July 1, 1991 if the project has been
determined, by HUD, to be non-viable.
These units clearly are not providing

.housing, and will not be available for

occupancy, to lower income families
and should not be receiving subsidy.

PHAs with low vacancy rates also
argued that proposed § 990.108 would
force PHAs and HUD to give too much
emphasis to vacancies in carrying out
the Comprehensive Improvement
Assistance Program (CIAP)—to the
possible detriment of high occupancy
projects with pressing modernization
needs.

This interim rule should not adversely
affect the ability of PHAs with high
occupancy rates to obtain CIAP funding.
This rule does not change the funding
preferences for CIAP. These funding
preferences are and have been to
provide funding first for emergencies
and second for PHAs with a significant
number of vacant, uninhabitable units.
However, the revised CIAP Handbook
{dated January 2, 1985) strengthened the
existing viability and cost effectiveness
requirements and, as a result, CIAP will
not fund modernization of non-viable
projects. It is in the best interest of the
Department to support and encourage
low vacancy PHAs so that they will
maintain and, if possible, increase their
high occupancy rates and continue to
provide housing for lower income
families.

4. Year-end Adjustment to the
Allowable Vacancy Rate

Proposed § 990.110(c) would have
required PHAS to submit year-end
adjustments of the projection of Unit,
Months Occupied, and noted that the
adjustment might affect the computation
of the Allowable Vacancy Rate. Certain
commenters characterized this
adjustment to the vacancy rate as a
back-door method, end-of-year income
adjustment. Several commenters
claimed that if their income was to be
adjusted, they should also be allowed to
adjust their expenses.

This year-end adjustment, the
commenters claimed, would remove a
major incentive to reduce vacancies
below levels set out in budget
projections since there would have been
a dollar-for-dollar reduction in subsidy
for the additional rental income
resulting from the lower-than-planned
vacancy rate. PHAs with vacancy rates
below 3% were especially concerned
about the year-end adjustment for this
reason.

This interim rule does not adopt the
concept of Allowable Vacancy Rate
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and, therefore, does not contain a year-
end adjustment to the Allowable
Vacancy Rate. This rule, however,
contains a related adjustment feature.
Under the current rule a PHA
determines its average projected
occupancy for the requested budget
year, taking into account events it
expects to occur during the budget year.
If the PHA projected a lower occupancy
than what actually occurred it would
have additional income derived from the
rental of units projected to be vacant. If
the PHA's average projected occupancy
were higher than what actually
occurred, it would have less total
income than anticipated. The incentive
these commenters refer to only exists to
the extent a PHA underestimates its
average percentage of occupancy. Under
this interim rule (§ 990.117) a PHA
determines its Actual Occupancy
Percentage as of a date certain adjusted
to reflect expected changes in N
occupancy because of modernization,
new development, demolition, or
dispasition in order to reflect the
expected average occupancy rate
throughout the year. However, § 990.117
also provides that if there is a further
change in the actual occupancy
percentage, as adjusted, because of
modernization, new development,
demolition or disposition, the PHA shall
submit a budget revision to reflect the
additional change in occupancy due to
these actions.

5. Utility Expense Level-Related
Comments

One commenter objected to the
proposed revision in § 990.107 that
would exclude projects that have one or
more vacant buildings from the current
calculation of a PHA's Allowable Utility
Expense Level. The commenter claimed
that the proposed revision would have
an immediate short-term impact on
PHAs with high numbers of vacant
buildings, but only a short-term impact
on reducing operating subsidies.
Commenters also argued that certain
vacant buildings were already
accounted for in the PFS rolling base
years, and that the rolling base must be
fully adjusted when a vacant building is
reoccupied. Another commenter
objected to the application of the vacant
building exclusion to projects composed
of single family scattered-site homes,
because of the administrative burden in
documenting actual utility costs for the
individual units. _

Because this interim rule adjusts for
vacancies by adjusting the computation
of the per-unit Operating Income Level
and not by making a separate operating
subsidy computation for vacant units,
this rule does not implement the _

proposed revisions to the calculation of
a PHA’s Allowable Utility Expense
Level.

Section-by-Section Summary of Changes

The technical revision to
§ 990.101(c}{4) in the proposed rule is not
needed in this interim rule. The only
change made to the existing paragraph
is to replace “estimated percentage of
occupancy” with “Projected Occupancy
Percentage”.

This interim rule at § 990.102(q)
adopts the proposed definition of “Unit
Months Available”, which makes clear
that a unit is available for occupancy
“until the time it is approved by HUD for
deprogramming and is vacated or is
approved for nondwelling use.” This
interim rule provides that, for PHA
Requested Budget Years starting on or
after July 1, 1991, a unit in a vacant
building that is in a project determined
by HUD to be non-viable is not
considered available for occupancy.

Proposed § 990.102(w) would have
added a cross reference to the section
for computing the Utilities Expense
Level for the rolling period to the
definition of Allowable Utilities
Consumption Level (AUCL). This
interim rule does not adopt this revision
since the final rule does not make the
Utility Expense Level revisions set out
in the proposed rule.

This rule (§ 990.102(x)) adopts the
proposed rule definition of “Unit
approved for deprogramming.”

Proposed § 990.102(y), the definition of
Allowable Vacancy Rate, is not adopted
in this interim rule since there is no
separate computation of operating
subsidy for vacant units.

Proposed § 990.102(z) also is not
adopted in this interim rule since this
rule provides a less burdensome method,
for determining occupancy than
ascertaining Unit Months Occupied.

Section 990.104 is unchanged from the
current rule. The proposed rule would
have added new paragraphs (c) and (d).
These proposed revisions would have
implemented provisions related to
determining operating subsidy for
vacant Unit Months Available that
exceed the Allowable Vacancy Rate.

Proposed revisions to
§ 990.107(c)(3)(i), (f) and (g), which
concern the computation of the
Allowable Utilities Consumption Level,
have not been adopted in this interim
rule.

The proposed revisions to
§ 990.108(b), which concern how to
determine operating subsidy for excess
vacant units approved for modernization
and for all other vacant units in excess
of the Allowable Vacancy Rate,
including vacant units approved for

deprogramming, have not been adopted
in this interim rule. This interim rule
amends § 990.108(b) to conform to the
revised definition of “unit approved for
deprogramming.”

The proposed rule would have made
conforming technical changes to
§ 990.109(a) and (b)(2) and would have
removed § 990.109(b)(3) and (4). This
interim rule inserts the term “Projected
Occupancy Percentage” into
§ 990.109(a). No other change from the
current rule is made to § 990.109(a) or
(b)(2). Section 990.109(b)(3) is retained in
this rule but is revised, as discussed
above, to set out how to determine the
Projected Occupancy Percentage for: (1)
High occupancy PHAS, (2) high
occypancy PHAs but for on schedule
modernization, and (3) low occupancy
PHAs. A conforming change i3 made to
§ 990.109(b)(4) to insert the term
“Projected Occupancy Percentage”. *

This interim rule does not adopt the
year-end adjustment of Unit Months
Auvailable revision that the proposed
rule would have made to § 990.110.

This interim rule adds new §§ 990.117
and 990.118—not contained in the
proposed rule. The former sets out the
requirements for determining Actual
Occupancy Percentage and the latter
contains the Comprehensive Occupancy
Plan Requirements. These changes are
discussed above.

Findings

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection and copying during regular
business hours in the Office of the Rules
Docket Clerk, Room 102786, 451 Seventh
Street, SW., Washington, D.C. 20410.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of the Executive Order on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it would not: (1) Have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State and local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.
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In accordance with the provisions of 5
U.S.C. 605(b) fthe Regulatory Flexibility
Act), the Undersigned hereby certifies
that this rule wauld not have a
significant economic impact on a
substantial number of small entities,
because a significant number of very
small PHAs that have high vacancies
are currently using a 97% Prujected
Occupancy Percentage to compute their
Operating Expense Leve!. Accordingly,
the funds available to thase PHAs
should not be significantly affected.

This rule was listed as Sequence
Number 95 in the Department's
Semiannual Agenda of Regulations
published on April 29, 1985 (50 FR 17287
at page 17311}, under Executive Order
12291 and the Regulatary Flexibility Act.

The information collectian
requirements centained in this rule have
been submitted to the Office of
Management and Budget for review
4nder the provisions of Paperwork
Reduction Act of 1980 44 U.S.C. 3501~
3520}. No person may be subject to a
penalty for failure to comply with these
information collection requirements
until they have been approved and
assigned arr OMB control number. The
OMB control number, when assigned,
will be announced by separate notice in
the Federal Register.

The Catalog of Federal Domestic
Assistance program numbers are 14.146 and
14.156. ’

List of Subjects in 24 CFR Part 990

Housing and community development,
Lower-income housing, Public housing.

PART 890—{AMENDED|

Accordingly, the Department amends
24 CFR Part 990 as follows:

1. The authority citation for Part 990 is.
revised to read as follows:

Authority: Sec. 9, United States Housing
Act 0f 1937, 42 U.8.C. 1737g: Sec. 7(d},
Department of HUD Act, 42 U.S.C. 3535(d].

§ 990.101 [Amended]

2. Section 990.101(c)(4} is amended by
removing the words “estimated
percentage of eccupancy”™ and inserting,
in their place, the words “Projected
Occupancy Percentage.”

3. In § 990.102, paragraph (q) is
revised and a new paragraph (x] is
added, to read as follows:

§990.102 Definitions.

* L] L] * *

(q) Unit Months Availahle. Project
Units multiplied by the namber of
months the Project Units are available
for occupancy during a given PHA fiscal
year. Except as provided: in the
following sentence, for purposes of this
‘part, a unit i8 considered available for

occupancy from the date on which the
End of the Initial Operating Period
(EIOP) for the project is established until
the time it is approved by HUD for
deprogramming and is vacated or is
approved for nondwelling use. On or
aftor July 1, 1991, a unit is not
considered available for occupancy in
any PHA Requested Budget Year if the
unit ia located in a vacant building in a
project that HUD has determined is rron-
viable.

* * * * *

(») Unit approved for deprogramming.
(1) A dwelling unit for which HUD has
approved the PHA's formal request to
remove the dwelling unit from the PHA's
inventary and the Annual Contributions
Contract but for which removal, i.e.,
deprogramming, has not yet been
completed or (2) a nondweliing structure
or a dwelling unit used for nondwelling
purposes which the PHA has determined
will no longer be used for PHA purposes
and for which HUD has approved
removal from the PHA's inventory and
Annual Contributians Contract.

4. In § 990.108, paragraph (b} is
revised to read as follows:

§990.108 Other costs.

* * * * »

(b) Costs attributable to units
approved for deprogramming and
vacant may be eligible for inclusion, but
must be limited to the minimum services
and protection necessary to protect and
preserve the units until the units are
deprogra:nmed. Costs attributable to
units temporarily unavailable for
occupancy because they are utilized for
PHA related activities are not eligible
for inclusion. In determining the PFS.
operating subsidy, these units shall not
be includad in the caleulation of Units
Menths Available. Units approved fur
deprogramming shall be listed by the
PHA and supperting documentation
regarding direct costs attributable to
such units shall be included as a part of
the aperating budget in which the PHA
requests operating subsidy for these
units. If the PHA requires assistance in
this matter, the HUD Field Office ghould
be contacted.

5. Section 990.109(a] is amended by
removing the words “average number of
Project Units expected to be occupied
during” and inserting, in their place, the
words “Projected Occupancy Percentage
for”.

6. In § 990.109, paragraph (b](3] is
revised to read as follows:

§990.109 Projected Operating income
Level. .

* * - * »
Ed

(b)i L

(3} Projected Occupancy Percentage.
The PHA shall determine its projected
percentage of occupancy for all Project
Units (Projected Occupancy Percentage],
as follows:

(i) High occupancy PHAs. If the PHA's
Actual Occupancy Percentage (see
§ 990.117) is equal fo or greater than
97%, the PHA's Projected Occupancy
Percentage is 97%.

(ii) High occupancy PHAs but for on
schedule madernization. If the PHA's
Actual Occupancy Percentage (see
§ 990.117) is less than 97% solely
because of vacant, on-schedule
modernization units described in
paragraph (v) below, the PHA’s
Projected Qccupancy Percentage is its
Actual Occupancy Percentage. A PHA
may also use its Actual Occupancy
Percentage as its Projected Oceupancy
Percentage if the PHA has five or fewer
vacant units other than vacant, on-
schedule modernization units described
in paragraph (v} below.

(it} Low occupancy PHAs with an
approved Comprehensive Occupancy
Plen. 1f the PHA has an Actual
Occupancy Percentage (see § 990.117)
less than 97% and more than five vacant
units, not solely because of vacant, on-
schedule modernization units described
in paragraph (v) below and if the PHA
has a HUUD-approved Comprehensive
Occupancy Plan, the PHA's Projected
Occupancy Percentage is determined
under § 290.118({).

(iv) Low accupancy PHAs without an
approved Comprehensive Occupancy
Plan. If the PHA has an Actual
Occupancy Percentage (see § §90.117)
less than 97% and has mare than five
vacant uniis, not solely because of
vacant, on-schedule modernization units
described in paragraph (v} below but the
PHA does not have a HUD-approved
Comprehensive Occupancy Plan, the
PHA3 shall use 97% as its Projected
Occupancy Percentage.

(v} Vacant, on-schedule
modernization units. Vacant, on-
schedule modernization units are vacant
units in an otherwise occupiable project
that has received funding for
modernization through the
Comprehensive Improvement
Assistance Program (24 CFR Part 968) ar
other sources; and for which

(A] It is expected that the vacant units
will be accupied an completion of
modernization work;

(B} The PHA has a schedule for
carrying out the modernization which is
acceptable to HUD; and

(C) The medernization work is on
schedule.

* * » L o
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7. Section 990.109(b)(4) is amended by
removing the words *“estimated average
percentage of occupancy” and inserting,
in their place, the words “Projected
Occupancy Percentage.”

8. A new § 990.117 is added to read as
follows:

§990.117 Determining Actual Occupancy
Percentage.

For the first Requested Budget Year
beginning on or after July 1, 1986, the
PHA shall determine the percentage of
occupancy for all Project Units included
in the Unit Months Available (Actual
Occupancy Percentage) as of September
30, 1984. For subsequent Requested
Budget Years, the PHA shall determine
the Actual Occupancy Percentage for
the first day of the month that is six
months before the beginning of the
Requested Budget Year. The Actual
Occupancy Percentage shall be adjusted
to reflect expected changes in
occupancy because of modernization,
new development, demolition, or
disposition in order to reflect the
expected average occupancy rate
throughout the year. If, after that date,
there are changes, up or down, in
occupancy because of modernization,
new development, demolition or
disposition not reflected in the
adjustment, the PHA shall submit a
budget revision to reflect the actual
change in occupancy due to these
actions. -

9. A new § 990.118 is added to read as
follows:

§ 990.118 Comprehensive Occupancy Plan
requirements.

(a) PHAs required to submit a
Comprehensive Occupancy Plan. If the
PHA has an Actual Occupancy
Percentage (see § 990.117) less than 97%
and has more than five vacant units, not
solely because of vacant, on schedule
modernization units described in
§ 990.109(b)(3)(v), the PHA shall prepare
and submit a Comprehensive
Occupancy Plan to HUD and otherwise
comply with the requirements of this
section.

(b) Comprehensive Occupancy Plan
content. A Comprehensive Occupancy
Plan shall provide a general PHA-wide
strategy for returning to occupancy or
deprogramming all vacant units and a
specific strategy for returning to
occupancy or deprogramming vacant
units for each project that has an
occupancy percentage of less than 97%.

(1) The general PHA-wide strategy for
returning to occupancy or
deprogramming all vacant units shall
specify management actions the PHA is
taking or intends to take to eliminate

vacancies, such as revised occupancy

" policies, actions to reduce time to return

vacated units to occupancy, and
identification of the need to use the
exception for nonelderly tenants in
elderly projects, and shall include a
schedule for completing these actions.

(2) The specific strategy shall:

(i) Identify each project that has a
percentage of occupancy less than 97%;

(ii) State the specific actions the PHA
is taking or intends to take to eliminate
vacancies, such as: {A) Modernization,
(B) demolition, (C) disposition, (D)
change in occupancy policy, or (E)
physical or management improvements;
and .

(iii) For each project identified,
include a schedule for completing these
actions and returning the units to
occupancy.

(3) The Comprehensive Occupancy
Plan shall also include yearly PHA-wide
occupancy goals and yearly occupancy
goals for each project with an
occupancy rate below 97% stated for
each year until there is a projected PHA-
wide occupancy rate of at least 97%.
These goals should reflect the average
occupancy pecentage for each year. The
yearly occupancy goals (both PHA-wide
and project specific) for the first year of
a Comprehensive Occupancy Plan that
is required under paragraph (c)(1) below
to be submitted with a PHA's budget for
its first Requested Budget and Year
beginning on or after July 1, 1986 shall
take into account actions taken by the
PHA from August 2, 1985 to reduce
vacancies.

(c) Time for submitting a
Comprehensive Occupancy Plan and
maximum term. (1) A PHA that is
required to submit a Comprehensive
Occupancy Plan based on its Actual
Occupancy Percentage as of September
30, 1984 shall submit to HUD for its
approval the PHA's Comprehensive
Occupancy Plan with its budget for its
first Requested Budget Year beginning
on or after July 1, 1986. The
Comprehensive Occupancy Plan
submitted in accordance with this
paragraph (c)(1) shall be for a period
approved by HUD as reasonable which,
except as provided under paragraph
(c)(3) below, shall not exceed five years.

{(2) A PHA that is required to submit a
Comprehensive Occupancy Plan based
on its Actual Occupancy Percentage as

_of a date after September 30, 1984, shall

submit to HUD for its approval the
PHA's Comprehensive Occupancy Plan
with its budget for its next Requested
Budget Year. Except as-provided under
paragraph (c)(3) below, a
Comprehensive Occupancy Plan
submitted in accordance with this

paragraph {c)(2) shall be for a period of
one or two years, as approved by HUD.

(3) A Comprehensive Occupancy Plan
may exceed the maximum period
provided in paragraphs {c) (1) and (2) of
this section only with the written
approval of the Assistant Secretary for
Public and Indian Housing.

(d) Local governing body review. The
PHA shall have the Comprehensive
Occupancy Plan reviewed by the local
governing body for comment and shall
submit any comments from the local
governing body to HUD with the
Comprehensive Occupancy Plan.

(e) Financially or Operationally
Troubled PHA. If a PHA is a Financially
or an Operationally Troubled PHA (see
HUD Handbook 7475.14 (April 1984),
Chapter 3), and has an approved
Workout Plan, the Comprehensive
Occupancy Plan shall be made an
addendum to the Workout Plan.

(f) Projected Occupancy Percentage
(Comprehensive Occupancy Plan PHA).
A PHA that has a HUD-approved
Comprehensive Occupancy Plan shall
use as its Projected Occupancy
Percentage for computing its projected
operating income level under § 90.109
the greater of: (1) Its Actual Occupancy
Percentage, as determined under
§ 990.117 or (2) its approved, yearly
PHA-wide occupancy goal, adjusted, as
necessary, to discount units that are
vacant for reasons beyond the PHA's
control, as provided in paragraph (g) of
this section.

(g} Units vacant for reasons beyond a
PHA's control. A vacant unit is
considered vacant for reasons beyond a
PHA's control only if the unit is located
in a project that meets one of the
following conditions:

(1) The PHA has applied for
moderization, HUD cannot fund the
project because of lack of sufficient
funding, and it is expected that the units
will be occupied when the units are
modernized.

(2) The vacant units are vacant, on
schedule modernization units as
described in § 990.109(b)(3)(v).

(3) The units are vacant because of
natural disasters or litigation that
precludes units from being occupied.

Dated: May 21, 1985.

James E. Baugh,

General Deputy Assistant Secretary for
Public and Indian Housing.

[FR Doc. 85-15074 Filed 6-21-85; 8:45 am]
BILLING CODE 4210-33-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD 5-85-04]

Special Local Regulations; Marine
Event; Elizabeth River Independence
Day Celebration

AGENCY: Coast Guard, DOT.

ACTION: Final rule.

SUMMARY: Special local regulations are
adopted for the Elizabeth River
Independence Day Celebration. This
event will be held on the Elizabeth
River, adjacent to “Waterside” between
the Norfolk and Portsmouth downtown
areas. It will consist of a fireworks
display from barges commencing at 7:00
pm and ending at 11:30 pm on 4 July
1985. The regulations are needed to
provide for the safety of life on
navigable waters during the event.

EFFECTIVE DATE: These regulations
become effective at 7:00 pm, 4 July 1985
and terminate at 11:30 pm, 4 July 1985. In
case of inclement weather causing the
event to be postponed, these regulations
become effective at 7:00 pm, 5 July 1985
and terminate at 11:30 pm, 5 July 1985. If
the event is postponed, the Patrol
Commander will issue a broadcast
Notice to Mariners.

FOR FURTHER INFORMATION CONTACT:
Billy ]. Stephenson, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23705 {804-398-
6202).

SUPPLEMENTARY INFORMATION: A notice
of proposed rule making has not been
published for these regulations.
Following normal rule making
procedures would have been
impracticable. The application to hold
the event was not received until 30 May
1985, and there was not sufficient time
remaining to publish proposed rules in
advance of the event.

Drafting Information

The drafters of this regulation are
Billy ]. Stephenson, project officer,
Chief, Boating Affairs Branch, Fifth
Coast Guard District, and LCDR Walter
J. Brudzinski, project attorney, Fifth
Coast Guard District’Legal Office.

Discussion of Regulations

The City of Portsmouth and Norfolk
Festevents, Inc. are sponsars of this
event. Norfolk Ship Company tugs will
maneuver two barges used for shooting
fireworks. Closure of the waterway for
- any extended period is not anticipated

and thus commerecial traffic should not
be severely disrupted at any given time.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water).

PART 100—[AMENDED]
Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 46 CFR 1.46 and
33 CFR 100.35.

2. A temporary paragraph is added to
§ 100.35-503 to read as follows:

§ 100.35-503 Eiizabeth River, Norfolk,
Virginia.

(a) Regulated area. The waters of the
Elizabeth River and its branches from
shore to shore, bound by the Midtown
tunnel on the north, the Downtown
tunnel on the south, and the Berkley
Bridge on the east.

(b) Special local regulations. Except
for participants in the Elizabeth River
Independence Day Celebration, or
persans or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in -
the above area. The operator of any
vesse! in the immediate vicinity of this
area shall:

(1) Stop his vessel immediately upon
being directed to do so by any Coast
Guard officer or petty officer on board a
vessel displaying a Coast Guard ensign,
and

(2) Proceed as directed by any Coast
Guard officer or petty officer.

(c) Any spectator vessel may anchor
outside of the area specified in
paragraph (a) of these regulations.

(d) The Coast Guard Patrol
Commander is a commissioned officer of
the Coast Guard who has been
designated by the Commander, Fifth
Coast Guard District. The Patrol
Commander will be stationed on the
patrol vessel.

(e} These regulations and other
applicable laws and regulations will be
enforced by Coast Guard officers and
petty afficers on board Coast Guard and
private vessels displaying the Coast
Guard ensign.

Dated: June 17, 1985.

James C. Irwin,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District

[FR Doc. 8515108 Filed 6-21-85; 8:45 am},
BILLING CODE 4910-14-M

33 CFR Part 117
[CGD13 85-10]

Drawbridge Operation Regutations;
Snohomish River, Steamboat Slough,
and Ebey Slough, Near Everett, Wh
AGENCY: Coast Guard, DOT.

ACTION: Final rule.

SUMMARY: The Coast Guard is amending
the regulations governing the
Washington State Department of
Transportation's highway drawbridges
across the Snohomish River, Steamboat
Slough and Ebey Slough between
Everett and Marysville, Washington.
This change is being made to correct
errors in highway designations, to
change the advanced notice requirement
for two bridges, and to delete reference
to a bridge that has been replaced with
a fixed span structure. Also, this change
is being made because current operating
regulations, as published in 33 CFR Part
117, do not reflect either common usage
operation or the desired operation of the
bridges. Past amendments to Part 117
include unintended changes to the .
regulations governing the aperation of
these bridges. Since these changes were
neither intended, nor anticipafed, they
were not adopted by the owner of the
bridges or waterway users. These
discrepancies were recently brought to
the attention of the Coast Guard.

EFFECTIVE DATE: This rule becomes
effective on July 24, 1985.

ADGRESS: Comments should be mailed
to Commander (oan), Thirteenth Coast
Guard District, 915 Second Avenue,
Seattle, Washington 98174. The
comments will be available for
inspection and copying in room 3564 at
this address. Normal office hours are
between 7:45 a.m. and 4:15 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
John E. Mikesell, Chief, Bridge Section,
Aids to Navigation Branch, (Felephone:
(208) 442-5864).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking (NPRM) was not
published for this regulation and it is
being made effective in less than 30 N
days from the date of publication.
Following normal rulemaking
procedures was considered unnecesgary
and contrary to the public interest,
because the changes merely correct
minor errors in existing regulations

“which occurred as a result of

administrative oversight.

Although these regulations are
published as a final rule without prior
notice, an opportunity fer public
comment is nevertheless desirable to
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insure that the regulations are both
reasonable and workable. Accordingly,
persons wishing to comment may do so
by submitting written comments to the
office listed under "ADDRESS” in this
preamble. Persons submitting comments
should include their names and
addresses, identify the docket number
for the regulations, and give reasons for
their comments. Receipt of comments
will be acknowledged if a self-
addressed postcard or envelope is
enclosed. Based upon comments
received, the regulations may be
changed.

Drafting Information

The drafters of this notice are: John E.
Mikesell, project officer, and Lieutenant
Commander Judith M. Hammond,
project attorney.

Discussion of Regulations

At an undisclosed time in the past,
Washington State Highway SR 99 was
redesignated SR 529. This change
correctly identifies the affected highway
bridges.

The old Washington State highway
swing span bridge across the Snohomish
River, mile 15.0, at Snohomish, was
recently replaced with a fixed bridge.
Reference to the old bridge has been
deleted from the regulations.

The twin SR 529 highway bridges
across Steamboat Slough, miles 1.1 and
1.2, are upstream from the Burlington
Northern railroad bridge at mile 1.0. The
railroad bridge requires four-hours
advance notice for openings and the
adjacent highway bridges require one-
hour advance notice. This change
increases the advance notice
requirement for the highway bridges to
four hours to be consistent with the
adjacent railroad bridge.

Individual, distinctive sound signals
for Washington State highway bridges
across the Snohomish River, Steamboat
Slough, and Ebey Slough were deleted in
a previous general change to the
regulations. A subsequent change to the
regulations inadvertently reintroduced
the distinctive signals. The change was
neither requested nor desired and was
never implemented by the owner of the
bridges or waterway users. Common
practice by both waterway users and
bridge owners has been to use the one
prolonged, one short blast signal
provided in Subpart A—General
Requirements, Section 117.15. This
change deletes the individual signals for
the identified Washington State
highway bridges to conform with the
actual and desired operating procedure.

Some minor editorial changes also
have been made to accommodate the
revised sections.

Economic Assessment and Certification

Thesz regulations are considered to
be nonmajor under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). .

The economic impact has been found
to be so minimal that a full regulatory
evaluation is unnecessary. These
regulations have no appreciable
economic consequences, They merely
correct previous minor errors and
omissions and modify unimplemented
operating procedures to conform with
standard practice. Since the economic
impact of these regulations is expected
to be minimal, the Coast Guard certifies
that they will not have a significant
impact on a substantial number of small

_entities.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

PART 117—[AMENDED]

In consideration of the foregoing, Part
117 of Title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; and 49 CFR
1.46(c)(5) and 33 CFR 1.05-1(g}.

2. Sections 117.1059 (c), (e}, (g), and (h}
are revised to read as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§ 117.1059 Snohomish River, Steamboat
Slough, and Ebey Slough.

* * * *

(c) The draws of the twin, SR 529,
highway bridges across the Snohomish
River, mile 3.6, at Everett shall open on
signal if at least one-hour notice is
given. On weekdays, Monday through
Friday, notice for openings shall be
given by marine radio, telephone, or
other means to the drawtender at the SR
529 highway bridge across Ebey Slough,
at Marysville, and at all other times to
the drawtender at the twin SR 529
bridges at Everett. One signal opens
both draws. During freshets, a
drawtender shall be in constant
attendance and the draws shall open on
signal when so ordered by the District
Commander.

(d) X K *

(e) The draw of the Burlington
Northern railroad bridge across the
Snohomish River, mile 15.5, at
Snohomish, need not be opened for the
passage of vessels.

(f) W ok ok
(g) The draws of the twin, SR 529,

highway bridges across Steamboat
Slough, miles 1.1 and 1.2, near
Marysville, shall open on signal if at
least four-hours notice is given. On
weekdays, Monday through Friday,
notice for openings shall be given by
marine radio, telephone, or other means
to the drawtender at the SR 529 highway
bridge across Ebey Slough, at
Marysville, and at all other times to the
drawtender at the twin SR 529 bridges at
Everett. One signal opens both draws.
During freshets, a drawtender shall be in
constant attendance and the draws shall
open on signal when so ordered by the
District Commander.

(h) The draws of the SR 529, highway
bridge, across Ebey Slough, mile 1.6, at
Marysville, shall open on signal if at
least one-hour notice is given. On
weekdays, Monday through Friday,
notice for openings shall be given by
marine radio, telephone, or other means,

. to the drawtender at this bridge, and at

all other times to the drawtender at the
SR 529 bridges across the Snohomish
River at Everett. During freshets, a
drawtender shall be in constant
attendance and the draws shall open on
signal when so ordered by the District
Commander.

Dated: June 10, 1985.
R. R. Garrett,

Captain, U.S. Coast Guard, Acting
Commander, 13th Coast Guard District,

|FR Doc. 85-15107 Filed 6-21-85; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165

[Regulation 85-01}

COTP Detroit, M, Regulation 85-01,
Safety Zone Regulations; Detroit River,
Detroit, M1

AGENCY: Coast Guard, DOT.

ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a safety zone in the Detroit
River, East Rockwood, Michigan. This
zone is needed to protect watercraft
from possible damage during blasting
operations in the Detroit River. Entry
into this zone is prohibited unless
authorized by the Captain of the Port.
EFFECTIVE DATES: This regulation
becomes effective at 0700 a.m., Eastern
Daylight Time, 12 June 1985. It
terminates at 1900 p.m., Eastern Daylight
Time, 1 September 1985.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (jg) R.C. Davis, Port and
Environmental Safety Officer, Coast
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Guard Marine Safety Office, Detroit,
Michigan, 482074418, (313) 226-7777.
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
published for this regulation-and it is
being made effective in less than thirty
(30) days after Federal Register
Publication. Publishing an NPRM and
delaying its effective date would be
contrary to the public interest since
immediate action is needed to safeguard
watercraft and their occupants from the
associated dangers involved. Notice of
the blasting operations was not received
from the contractor until 15 May 1985,
and therefore, there was insufficient
time to publish a NPRM. Although the
establishment of this safety zone is a
final ruling, comments concerning the
establishment or scope of this zone are
welcome. Such comments can be
forwarded to Commanding Officer, Coast
Guard Marine Safety Office, 2660 E.
Atwater, Detroit, Michigan, 482074418,
(313) 226-7777.

Drafting Information

The drafters of this regulation are
Lieutenant (jg) R.C. Davis, project officer
for the Captain of the Port, and
Lieutenant Commander Leone, Project
Attorney, Ninth Coast Guard District
Legal Office.

Discussion of Regulations

The hazard requiring this regulation
will begin on 12 June 1985 and terminate
on 1 September 1985. No watercraft will
be permitted to remain in, enter, moor
in, anchor in, or transit this safety zone
unless specifically authorized by the
Captain of the Port, Detroit, Michigan.

Drilling and blasting operations by
Murray D. Black Co., Inc. are necessary
to remove limestone bedrock and
overburden to accommodate the
installation of a sewage outfall structure
at Detroit River Mile 3.9. On one
designated day per week during the
above stated time periad, 505 pounds of
Class A explosives will be loaded from
the end of Lee Road, East Rockwood
Michigan, Detroit River Mile 3.9to a
designated tug and then shipped to the
SPUD Barge Minnesota in the Detroit
River. The barge will store the weekly
supply of explosives to be used during
that weeks blasting operations. United
States Coast Guard personnel will be on
scene during the weekly loading
operations to ensure proper
establishment and enforcement of the
safety zone, and will conduct periodic
safety checks during the blasting
operations as a part of the Daily Harbor
Patrol. This action is designed to
prevent damage to watercraft and
possible injury to their occupants should
any mishap occur during these

operations. This rule is intended to
accomplish this purpose by preventing
all unauthorized water traffic from
entering the safety zone.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
{water), Security measures, Vessels and
waterways.

PART 165—[AMENDED]

Regulation

In consideration of the foregoing, Part
165 of Title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
6.04-1, 6.04-8 and 180.5.

2. A temporary § 165.T901 is added to
read as follows:

§ 165.T901 Safety Zone: Detroit River,
East Rockwood, MI.

(a) Location. The following area is a
safety zone: All waters within 250 feet
of loading area of Class A Explosives at
the end of Lee Road, Rockwood,
Michigan, Detroit River Mile 3.9; all
waters within 250 feet of tug used to
transship the explosives to the SPUD
Barge Minnesota; all waters within 250
feet of the SPUD Barge Minnesota at
which times Class A explosives are
stored on board and all waters within
250 feet of the daily blasting site. This
safety zone affects the area from the end
of Lee Road, Rockwood, Michigan,
Detroit River Mile 3.9 to a point in the
Detroit River at approximately 42
3'8.1”N 83 9'48.8"W. Warning signs and
buoys will be posted at all points of
access to the blasting area. Only
authorized personnel will be permitted
within the immediate blasting area.

(b) Effective Dates. 12 June 1985 to 1
September 1985.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port.

Dated: June 11, 1985,
R.M. Larrabee,

Commander, U.S. Coast Guard, Captain of the
Port, Detroit, Michigan.

[FR Doc. 85-15108 Filed 6-21-85; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF EDUCATION
34 CFR Part 750

Excellence in Education Program
AGENCY: Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary of Education
{the Secretary) issues regulations for the
implementation of the Excellence in
Education Program. The Excellence in
Education Program provides assistance
for projects in individual public
elementary or secondary schools
designed to achieve excellence in
education through activities that are
consistent with the purposes of the
Excellence in Education Act.

EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjourments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.

FOR FURTHER INFORMATION CONTACT:
Patricia Alexander, Office of the
Secretary, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 4181, Washington, D.C. 20202.
Telephone: (202) 472-1762.

SUPPLEMENTARY INFORMATION: .

‘ Background

The Excellence in Education Act
{(EEA) was enacted as Title VI of the
Education for Economic Security Act
(EESA), Pub. L. 98-377 (20 U.S.C. 4031 et
seq.). The Excellence in Education Act
was designed to help maintain the
momentum for achieving educational
excellence that was fostered by the
report of the National Commission on
Excellence in Education, **A Nation At
Risk: The Imperative for Educational
Reform,” and other national reports on
the status of American education. In “A
Nation At Risk,” the Commission
detailed the need to reverse the decline
in educational quality in this Nation and
made specific recommendations for
achieving the goal of excellence.

The Excellence in Education Program
is intended to provide grant assistance
for individual public schools across the
country that are implementing the
recommendations of the Commission or
otherwise striving to improve the quality
of elementary or secondary education.

Section 602 of the EEA authorizes the
Secretary to make awards to local
educational agencies to carry out
projects of excellence in individual
public schools through activities that: (1)
Demonstrate successful techniques for
improving the quality of education, (2)
can be disseminated and replicated, and
{3} are conducted with the participation
of school principals, school teachers,
parents, and business concerns in the
locality of the school.
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Section 607 of the EEA authorizes the
Secretary to make special school
awards for those schools which obtain
contributions of funds from the private
sector in order to support the activities
proposed for Federal assistance under
the EEA. In addition to the financial
contribution required for eligibility
under this category, schools may also
accept in-kind contributions, such as
volunteer services and donated
equipment or supplies, in support of the
activities proposed for assistance.

Both the school excellence awards
and the special school awards support
school improvement activities.

The Congress has appropriated $5
million for this program in Fiscal Year
1985. Four million dollars are available
for the school improvement activities
authorized under sections 602 and 607 of
the EEA. The remaining $1 million is
reserved for the Secretary to conduct
research, evaluation, and dissemination
activities, as authorized by section 608
of the EEA.

Comments and Responses

A summary of the comments received
on the Notice of Proposed Rulemaking
(NPRM) and the Secretary’s responses
to those comments can be found in the
Appendix to these final regulations.

Significant Differences Between the
NPRM and these Final Regulations

On November 28, 1984, the Secretary
published in the Federal Register (49 FR
48755) the NPRM for the Excellence in
Education Program. During the comment
period, eight letters were received.

The provisions of these final
regulations are substantially the same
as those of the NPRM. However, after
careful consideration of the public
comments on the proposed regulations,
the Secretary has made some changes.

The definitions of chief State school
officer and chief educational officer in
§ 750.4(c) have been revised to indicate
that the chief State school officers and
the chief educational officers are the
individuals responsible for elementary
and secondary education in each State
and outlying area.

The language in § 750.21(b)(1) has
been revised to clarify that any public
elementary or secondary school is
eligible for an award under this
progrant, provided that the school is
operated by a local educational agency.
This could include, for example, a
special school serving the handicapped
or the gifted and talented, in addition to
the other types of schools listed.

The language in § 750.31(a)(2)(vi) has
been revised to reflect more fully the
language in section 605(a})(2)(B) of the
EEA. Section 605{a)(2)(B) requires that

the criteria used in selecting schools for
awards include standards for each local
educational agency to nominate schools
“which show promise of demonstrating
that the school will carry out well-
planned, creative, or innovative
activities designed to carry out the
purposes of [the program} in a
successful manner.”

Section 750.32 has been revised to
include the provisions of section
605(c)(1) of the EEA requiring the
Secretary to select no more than 500
schools from the nominations submitted
by the chief State school officers and
chief educational officers after an
impartial review panel has considered
each submission.

Summary of Major Provisions
(1) Types of Grants

Section 750.10 implements the
provisions of sections 604, 605, and 607
of the EEA, establishing two types of
awards under this program: (1) School
excellence grants and (2) special school
grants. Special school grants require the
assurance of contributions of funds from
the private sector as part of the
application, as described in
§ 750.20(b}(6)(ii).

(2) Eligibility

Consistent will section 605(a)(1) of the
EEA, § 750.2(a) states that a local
educational agency (LEA) is eligible for
a grant under this program if a specific
school or specific schools of that LEA
were nominated by the chief State
school officer or chief educational
officer in accordance with § 750.21.
Section 750.2(b) implements the
requirement of section 608(b) of the EEA
that no individual school is eligible to
receive more than one grant under this
program.

(3) Establishing Priorities

Section 750.11 of the regulations
allows the Secretary to establish
priorities for this program consistent
with section 605{c)(2) of the EEA.
Section 750.11(a) implements the
requirement of section 605(c){2) of the
EEA that the Secretary give priority to
applications that have the highest
potential for successfully demonstrating
techniques to improve the quality of
education and that can be disseminated
and replicated. Under § 750.11(b), the
Secretary also gives priority to
applications that have as their purposes
one or more (or combinations) of those
purposes listed in section 805(c){2){A)-
(G) of the EEA. Additionally, § 750.11(c)
permits the Secretary to select as a
priority other types of projects as
announced in ihe Federal Register. The

Secretary may establish a separate
competition for each priority selected
pursuant to § 750.11(d).

In addition to establishing funding
priorities under paragraphs (a) and (b)
of § 750.11, the Secretary may invite
applicants to propose projects in any
area of education consistent with the
purpose of the EEA, which is to provide
funds to individual public schools to
implement projects designed to achieve
excellence and to disseminate
information about the design and
successes of those projects.

(4) The Application and Selection
Process

Sections 750.20 and 750.21 implement
the application procedures required by
section 605 (a) and (b) of the EEA. Under
§ 750.20, a local educational agency is
required to submit to the chief State
school officer or to the chief educational
officer an application for each school for
which the local educational agency is
applying for a grant. Under § 750.21, ihe
chief State school officer selects up to
twenty-five applications for submission
to the Secretary. In the case of the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the
Northern Mariana Islands and the Trust
Territory of the Pacific Islands, the chief
educational officer selects up to five
applications for submission to the
Secretary. Section 750.21 establishes the
process for use by the chief State school
officer or the chief educational officer in
selecting schools to nominate to the
Secretary.

(5) Selection Criteria

Section 750.31 implements the
requirement of section 605(c)(1) of the
EEA that applications be selected for
funding under this program based on
uniform criteria. Section 750.31 of these
regulations establishes selection criteria
for use by the Secretary in evaluating
applications nominated by the chief
State school officers or chief educational
officer for both school excellence school
grants and special grants. In addition to
the points indicated in parentheses
following each criterion in § 750.31,

§ 750.30 permits the Secretary to
distribute a reserved 15 points among
the applicable criteria. The Secretary
announces, in a notice published in the
Federal Register, how the reserved
points will be distributed for each
competition.

(6) Funding Limituations

Section 750.33 implements the
requirement of section 606 of the EEA
that the Secretary base the amount of a
grant to an individual school on the size
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of the school, specifically, the number of
students enrolled in the school and the
number of teachers teaching in the
school.

For school excellence grants, schools-
with fewer than 1,000 students and
teachers combined are eligible to
receive up to $15,000 for a one-year
project or up to $30,000 for a two-year
project under § 750.33(b). Schools with
1,000 or more students and teachers
combined are eligible to receive up to
$20,000 for a one-year.project or up to
$35,000 for a two-year project.

For special school grants, schools with
fewer than 1,000 students and teachers
combined are eligible to receive up to
$20,000 for a one-year project or up to
$35,000 for a two-year project under
§ 750.33(c). Schools with 1,000 or more
students and teachers combined are
eligible to receive up to $25,000 for a
one-year project or up to $40,000 for a
two-year project.

Section 750.33(d), which implements
section 606(b) of the EEA, limits the
length of a grant under this program to a
project period no lopger than two years.

- (7) Cost Sharing

Cost sharing is a required post-award
condition for a grantee receiving a
special school grant. The private sector
must contribute some funds to the
project. Section 750.40 implements the
requirement of section 607(b) of the EEA
that the Federal share for each year of
the grant be not less than 67% percent
nor more than 90 percent of the total
cost of the project. The Secretary
announces, in a notice published in the
Federal Register, the Federal share for
each category of special school grants.
Section 750.40(c) implements section
607(b) of the EEA, requiring the
Secretary to base the Federal share for
each category of special school grants
upon uniform selection criteria, Under
§ 750.40(c), the Secretary bases the
Federal share for each competition
established in any year on the following
criteria: (1) If the Secretary has selected
a priority for the competition, the extent
to which contributions of funds from the
private sector will enhance the
implementation of projects under that
priority, and (2) the amount of funds
appropriated (or likely to be
appropriated) for this program in a
particular year. For example, the
Secretary may select as a priority
demonstrations of new and promising
models of school-community and school-
to-school relationships including the use
of nonschool personnel to alleviate
shortages in areas such as mathematics,
science, and foreign language
instruction, as well as other partnerships

between business and education. Since
L 3

projects addressing this priority would
require private sector support, the
Secretary could establish the Federal
share as 67% percent. By requiring a
large non-Federal share, the Secretary
would make it necessary for local
schools to seek maximum private sector
financial contributions. As defined in
the Education Department General
Administrative Regulations (EDGAR}), 34
CFR 77.1, "project” means only the
activity described in an application.
Accordingly, a special school project
could be part of one or more larger
programs conducted at the local level.

Although § 750.20(b)(6)(ii) requires an
assurance that some private funds will
be contributed to meet the costs of a
special school project, the non-Federal
share of the project costs does not have
to be borne entirely by the private
sector.

Executive Order 12281

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
Order.

Intergovernmental Review

This program is subject to the
requirements of Executive Order12372
and the regulations in 34 CFR Part 79 (48
FR 29158; June 24, 1983). The objective of
the Executive Order is to foster an
intergovernmental partnership and a
strengthened federalism by relying on
States and local processes for State and
local government coordination and
review of proposed Federal financial
assistance. .

In accordance with the Order, this
document is intended to provide early
notification of the Department’s specific
plans and actions for this program.

List of Subjects in 34 CFR Part 750

Education, Grant program—education,
Reporting and recordkeeping
requirements,

Citation of Legal Authority

A citation of statutory or legal

authority is placed in parentheses on the
line following each substantive
provision of these regulations.
(Catalog of Federal Domestic Assistance
Number 84.171 Excellence in Education
Program.)

Dated: June 19, 1985.

William }. Bennett,
Secretary of Education.

The Secretary amends Title 34 of the
Code of Federal Regulations by adding a
new Part 750 to read as follows:

PART 750—EXCELLENCE IN
EDUCATION PROGRAM

Subpart A—General

Sec.

750.1 What is the Excellence in Education
Program? .

750.2 What parties are eligible for a grant
under the Excellence in Education
Program?

750.3 What regulations apply to this
program?

750.4 What definitions apply to this
program?

Subpart B—What Types of Projects Does
the Secretary Assist Under This Progam?

750.10 What types of grants does the
Secretary award under this program?

75011 How does the Secretary establish
priorities for this program?

Subpart C—~How Does One Apply for a
Grant?

750.20 How does a local educational agency
apply for a grant under this program?
750.21 How does a State educational agency
nominate a school for a grant under this

program?

Subpart D—How Does the Secretary Make
a Grant?

750.30 How does the Secretary evaluate an
application?

750.31 What selection criteria does the
Secretary use?

750.32 How does the Secretary consider fair
and equitable distribution of projects?

750.33 What funding limitations apply to
grants under this program?

Subpart E—What Conditions Must be Met
by the Grantee? :

750.40 Is cost sharing required for grants
under this program?

750.41 Are there restrictions on the use of
funds for equipment under this program?

Authority: Excellence in Education Act (the
EEA), Title VI of the Education for Economic
Security Act {the EESA), Pub. L. 98-377, 98
Stat, 1267 (20 U.S.C. 4031 ef seq. ), unless
otherwise noted.

‘Subpart A—General

§750.1 What is the Excellence in
Education Program?

The Excellence in Education Program
assists local educational agencies to
carry out, in individual public schools of
those agencies, projects designed to
achieve excellence in elementary and
secondary education that—

(a) Demonstrate successful techniques
for improving the quality of education;

(b) Can be disseminated and
replicated; and

(c) Are conducted with the
participation of school principals, school
teachers, parents, and business concerns
in the locality.

(20 U.S.C. 4031)
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§750.2 What parties are eligible for a
grant under the Excellence in Education
Program?

(a) Subject to the limitation in
paragraph (b) of this section, a iocal
educational agency is eligible to receive
a grant under the exellence in Education
Program if a specific school or schools
of that local educational agency have
been nominated in accordance with
§ 750.21.

(b) A local educational agency may
not receive more than one grant under
this program for each individual school
of the local educational agency.

(20 U.S.C. 4033, 4034, and 4035)

§ 750.3 What regulations apply to this
program? o

(a) The following regulations apply to
grants under the Excellence in
Education Program:

(1) The Education Department
General Administrative Regulations
(EDGAR]) established in Title 34 of the
Code of Federal Regulations in Part 74
(Administration of Grants}, Part 75
{Direct Grant Programs), Part 77
(Definitions That Apply to Department
Regulations), Part 78 (Education Appeal
Board), and Part 79 (Intergovernmental
Review of Department of Education
Programs).

(2) The regulations in this Part 750.

(b) The regulations in this Part 750 do
not apply to contracts awarded under
the Excellence in Education Program.

{20 U.S.C. 4033)

§750.4 What definitions apply to this
program?

(a) Definitions in the Education for
Economic Security Act. The following
terms used in this part are defined in
sections 3 and 603 of the Education for
Economic Security Act:

Elementary school

Local educational agency
Secondary school
Secretary

State

State educational agency

(b) Definitions in EDGAR. The
following terms used in this part are
defined in 34 CFR 77.1:

Applicant
Application
Award
Budget
Department
. EDGAR
Facilities
Fiscal year
Grant
Grant period
Project
Public

(c) Additional definitions. The
following terms are used in this part:

“Chief educational officer” means the
chief officer for elementary and
secondary education of the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the
Northern Mariana Islands, or the Trust
Territory of the Pacific Islands.

“Chief State school officer” means the
chief officer for elementary and
secondary education of each State other
than the Commonwealth of Puerto Rico,
Guam, American Samoa, the Virgin
Islands, the Northern Mariana Islands,
or the Trust Territory of the Pacific
Islands.

“EEA” means the Excellence in
Education Act, Title VI of Public Law
98-377.

“EESA” means the Education for
Economic Security Act, Public Law 98-
377.

{20 U.S.C. 3902, 4032)

Subpart B—What Types of Projects
Does the Secretary Assist Under This
Program?

§ 750.10 What types of grants does the
Secretary award under the program?
The Secretary awards two types of
grants under this program:
(a) Schools excellence grants. The

.Secretary awards school excellence

grants to carry out the purposes of this
program described in § 750.1.

{(b) Special school grants. The
Secretary awards special school grants
to encourage contributions of funds from
the private sector to carry out further the
purposes of this program.

(20 U.S.C. 4034, 4036)

§750.11 How does the Secretary establish
priorities for this program?

(a) The Secretary gives priority to
applications proposing projects that
have the highest potential for
successfully demonstrating techniques
to improve the quality of education and
that can be disseminated and replicated.

{b) The Secretary also gives priority to
applications that have as their purposes
one or more (or combinations) of the
following—

(1) Modernization and improvement of
secondary school curricula to improve
student achievement in academic or

" vocational subjects, or both, and

competency in basic functional skills;

(2) Elimination of excessive electives
and the establishment of increased
graduation requirements in basic
subjects;

(3) Improvement in student
attendance and discipline through the
demonstration of innovative student
motivation techniques and attendance
policies with clear sanctions to reduce
student absenteeism and tardiness;

(4) Demonstrations to increase
learning time for students;

(5) Experimentation providing
incentives to teachers and teams of
teachers for outstanding performance,
includint financial rewards,
administrative relief such as the
removal of paperwork and extra duties,
and professional development;

(6) Demonstrations to increase student
motivation and achievement through
creative combinations of independent
study, team teaching, laboratory
experience, technology utilization, and
improved career guidance and ’
counseling; or -

(7) Demonstrations of new and
promising models of school-community
and school-to-school relationships
including the use of nonschool personnel
to alleviate shortages in areas such as
mathematics, science, and foreign
language instruction, as well as other
partnerships between business and
education, including the use of
equipment. -

(c) In addition to establishing
priorities for this program pursuant to
paragraphs (a) and (b) of this section,
the Secretary may also give priority to
other types of projects as announced in
the Federal Register. -

(d) The Secretary may establish a
separate competition for any or each
priority selected. If a separate
competition is established for a priority,
the Secretary may reserve all
applications that relate to the priority
for review under the separate
competition.

Note.—EDGAR establishes the method for
applying priorities. See 34 CFR 75.105.

(20 U.S.C. 4034)

Subpart C—How Does One Apply for a
Grant?

§750.20 How does a local educational
agency apply for a grant under this
program?

{a) A local educational agency shall
submit to the chief State school officer
(or chief educational officer) of the State
in which the local educational agency is
located a separate application for each
school with respect to which the local
educational agency is applying for a

. grant. In any fiscal year in which the

Secretary establishes separate grant
competitions within this program, a
local educational agency may apply for
more than one grant for an individual
school by submitting separate
applications to each or any of the grant
competitions. Pursuant to § 750.2(b), a
local educational agency may receive
only one grant under this program for
each individual school.
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(b) In addition to the information
required in EDGAR, 34 CFR 75.107, the
local educational agency must include in
its application the following information:

(1) The type of grant under § 750.10 for
which the local educational agency is
applying. .

(2) The name and location of the
school.

(3) School size in terms of the number
of students enrolled and the number of
teachers teaching in the school.

(4) The size, socioeconomic
conditions, location of the community in
which the school is located, and the
local governmental arrangements
between the government and the lecal
educational agency submitting the
application. )

(5) A description of the activities,
including information designed to meet
the selection criteria listed in § 750.31,
that will be conducted in the school
nominated.

(8) Assurances that—

(i) The school nominated for a grant
will carry out the activities proposed in
the application; and

(ii) If a 'school is nominated for a
special school grant as described in
§ 750.10(b), it will receive contributions
of funds from the private sector to help
carry out the activities proposed in the
application.

(7) An assessment of the potential for
the proposed project to successfully
demonstrate techniques for improving
the quality of education that can be
disseminated and replicated.

(20 U.S.C. 4034)
(Approved by the Office of Management and
Budget under control number 1880-0510.

§ 750.21 How does a State educational
agency nominate a schootl for a grant under
this program?

(a) In each fiscal year, the chief State
school officer of each State may select
for nomination to the Secretary up to
twenty-five applications from those
submitted in accordance with
§ 750.20(a). In the case of the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the
Northern Mariana Islands, and the Trust
Territory of the Pacific Islands, the chief
educational officer may select up to five
applications.

(b} In selecting schools to nominate
under this section, the chief State school
officer or chief educational officer shall
assure a fair and equitable distribution
of schools within the State after
considering—

(1) All categories of public elementary
and secondary schools within the State,
including, but not limited to, elementary
schools, junior high schools, secondary

schools, vocational-technical schools, or
any combination of two or more schools;

(2) Socioeconomic conditions of the
State;

(3) Geographic distribution within the
State;

(4) School size;

(5) The size and location of the
community in which the school is
located;

(6) The local governmental
arrangements between the government
and the local educational agency -
submitting the application;

(7) The potential for the proposed
project to demonstrate successfully
techniques for improving the quality of
education in ways that can be
disseminated.and replicated; and

(8) Other relevant information
provided by the local educational
agency in its application, including
information that addresses each
selection criterion in § 750.31.

(c) In order to nominate individual
schools in local educational agencies for
grants under this program, each chief
State school officer or chief educational
officer shall send to the Secretary the
following information regarding each
individual school to be nominated to the
Secretary:

(1) The application submitted by the
local educational agency that nominated
the school.

(2) Any additional information
considered under paragraph (b) of this
section that is not included in the
application and that is needed to enable
the Secretary to make a determination
under § 750.32.

(3) Any additional information that
the chief State school officer (or chief
educational officer) and local
educational agency consider
appropriate.

(20 U.S.C. 4034)

(Approved by the Office of Management and
Budget under control number 1880-0510.)

Subpart D—How Does the Secretary
Make a Grant?

§750.30 How does the Secretary evaluate
an application?

(a) The Secretary evaluates an
application submitted under this
program on the basis of the criteria in
§ 750.31.

(b) The Secretary may award up to
100 points, including a reserved 15
points to be distributed in accordance
with paragraph (d) of this section, based
on the criteria in § 750.31.

(c) Subject to paragraph (d) of this
section, the maximum possible points
for each criterion is indicated in
parentheses after the heading for each
criterion.

(d) For each competition, as
announced through a notice published in
the Federal Register, the Secretary
distributes the reserved 15 points among
the criteria in § 750.31.

{20 U.S.C. 4034)

§750.31 What selection criteria does the
Secretary use?

The Secretary uses the following
criteria in evaluating each application:

(a) Plan of aperation. (20 Points)

{1} The Secretary reviews each
application for information that shows
the quality of the plan of operation for
the project.

(2) The Secretary looks far
information that shows—

(i) High quality in the design of the
project;

(ii) An effective plan of management
that insures proper and efficient
administration of the project;

(iii) A clear description of how the
objectives of the project relate to the
school's need and to the purposes of this
program;

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective;

(v} A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been traditionally
underrepresented, such as—

(A) Members of racial or ethnic
minority groups;

(B) Women;

(C) Handicapped persons; and

(D) The elderly; .

(vi) The quality of the work plan as
evidenced by the specification and
schedule of well-planned, creative, and
innovative activities designed to achieve
the project objectives in a successful

-manner; and

(vii) The participation of school
principals, school-teachers, parents, and
business concerns in the locality.

(b) Quality of key personnel. (15
Points)

(1) The Secretary reviews each
application for information that shows
the qualifications of the key personnel
that the applicant plans to use on the
project.

(2) The Secretary looks for
information that shows—

(i) The qualifications of the project
director (if one is to be used);

(ii) The qualifications of each of the
other key personnel to be used in the
project;

(iii) The time that each person
referred to in paragraphs (b}(2) (i) and
(ii) of this section will commit to the
project; and
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(iv) The extent to which the applicant,
as part of its nondiscriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as—

(A) Members of racial or ethnic
minority groups;

(B) Women,;

(C) Handicapped persons; and

(D) The elderly.

(3) To determine personnel
qualifications, the Secretary considers
experience and training, in fields related
to the objectives of the project, as well
as other information that the applicant
provides.

{c) Budget and cost effectiveness. (5
Points)

(1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows—

(i) The budget for the project is
adequate to support the project
activities; and

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan. (5 Points)

(1) The Secretary reviews each
application for information that shows
the quality of the evaluation plan for the
project. Cross-reference—See EDGAR
34 CFR 75.590 (Evaluation by the
grantee).

(2) The Secretary looks for
information that shows the methods of
assessing and reporting the outcomes of
the project are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable.

(3) The Secretary looks for
information that shows reporting
methods that enhance the potential for
disseminating and replicating the
project.

{e) Adequacy of resources. (5 Points)

(1) The Secretary reviews each
application for information that shows
that the applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows—

(i} The facilities that the applicant
plans to use are adequate; and

(ii) The equipment and supplies that
the applicant plans to use are adequate.

* (f) Improving elementary or
secondary education. {15 Points)

(1) The Secretary reviews each
application for information that shows
the extent to which the project
contributes to the improvement of the
quality of elementary or secondary
education in the applicant’s school

through activities designed to implement
recommendations from the Report of the
National Commission on Excellence in
Education, other national reports on the
status of American education, or current
research findings on approaches to
making schooling more effective.

(2) The Secretary looks for
information such as—

{i) The extent to which the project's
objectives apply to the school's
particular circumstances and needs,
current recommendations and findings
concerning ways to improve the quality
of education;

(ii) The process by which the
applicant identified its needs;

(iii) The manner in which those
objectives form the basis of the
activities designed to demonstrate
successful techniques improving the
quality of education in the applicant’s
school;

(iv) The extent to which the project
provides potential to experiment with
standards of quality; and

(v) The benefit to the applicant from
meeting the project's objectives.

(g) National significance. (15 Points)

(1) The Secretary reviews each
application for information that shows
the national significance of the project.

(2) The Secretary looks for
information that shows the extent to
which the project makes a contribution
of national significance, as measured by
factors such as—

(i) A demonstrated national need for

‘the project in terms of the

recommendations to improve the quality
of education in the Report of the
National Commission on Excellence in
Education, other national reports on the
status of American schools, or current
research findings on ways to improve
the effectiveness of schools;

(ii) The extent to which the project
meets specific national needs as shown
by—

(A) The national needs addressed by
the project; .

(B) The potential benefit to other
schools in the Nation from successfully
addressing the needs;

{C) The extent to which the project
involves creative or innovative
techniques to improve educational
quality in the school;

(D) The extent to which the project
builds upon and adds to current
educational information or research; and

(E) The extent to which the project is
designed to yield outcomes that can be
readily disseminated and replicated in
other school settings, such as products,
materials, processes or techniques.

(k) Applicant’s commitment and
capacity. (5 Points) The Secretary looks
for information that shows the extent of

the applicant’s commitment to the
project, its efforts to generate
community support for the project, and
the likelihood that it will build on the
project when Federal assistance ends.

(20 U.S.C. 4031, 4034)
(Approved by the Office of Management and
Budget under control number 1880-0510)

§750.32 How does the Secretary consider
tair and equitable distributicn of projects?

(a) After evaluating the applications
according to the criteria contained in
§ 750.31 of these regulations, the
Secretary determines whether the most
highly rated applications are fairly and
equitably distributed throughout the
Nation and throughout each State. In
determining whether the most highly
rated applications are fairly and
equitably distributed, the Secretary
considers—

(1) All categories of public elementary
and secondary schools within each

"State and within the Nation, including,

but not limited to, elementary schools,
junior high schools, secondary schools,
vocational-technical schools, or any
combination of two or more schools;

{2) Socioeconomic conditions within
the State and the Nation;

(3) Geographical distribution within
the State and the Nation;

(4) School size;

(5) The size and location of the
community in which the school is
located;

(6} The local governmental
arrangements between the government
and the local educational agency
submitting the application; and -

{7) The potential for the proposed
project to demonstrate successfully
techniques for improving the quality of
education that can be disseminated and
replicated.

(b) The Secretary selects not more
than 500 schools from the nominations
submitted by the chief State school
officers and chief educational officers
after an impartial review panel has
considered each submission.

{c) The Secretary may select other
applications for funding if doing so
would improve the distribution of
projects funded under a particular
competition or under this program.

{20 U.S.C. 4034)

§750.33 What funding limitations apply to
grants under this program? i

(a) The amount of a grant awarded t
a local educational agency for an
individual school must be based on the
size of the school, the number of
students enrolled in the school, and the
number of teachers teaching in the
school.
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(b) With respect to school excellence
grants, the amount of the grant may not
exceed the following:

(1) For schools with a size of fewer
than 1000 students and teachers
combined, $15,000 for a one-year project
and $30,000 for a two-year project.

{2) For schools with a size of 1000 or
more students and teachers combined,
$20,000 for a one-year project and
$35,000 for a two-year project.

{c) With respect to special school
grants, the amount of the grant may not
exceed the following:

(1) For schools with a size of fewer
than 1000 students and teachers
combined, $20,000 for a one-year project
and $35,000 for a two-year project.

(2) For school with a size of 1000 or
more students and teachers combined,
$25,000 for a one-year project and
$40,600 for a two-year project.

(d) A grant under this program may
not be made for a project period longer
than two years.

(20 U.S.C. 4035, 4036)

Subpart E—~What Conditions Must Be
Met by the Grantee?

§ 750.40 Is cost sharing required for
grants under this program?

(a) The Secretary requires cost
sharing only for grantees that receive
special school grants.

(b) The Federal share for each year of
the grant may not be less than 67%
percent nor more than 90 percent of the
total cost of the project for which a
special school grant is awarded.

(c) The Secretary announces, in a
notice published in the Federal Register,
the Federal share for each competition
established for special school grants.
The Secretary bases the Federal share
for each competition on the following
criteria:

(1) If the Secretary has selected a
priority for the competition, the extent to
which contributions of funds from the
private sector will enhance the
implementation of projects under that
priority; and

(2) The amount of funds appropriated
(or likely to be appropriated) for this
program in a particular year.

Note.—EDGAR establishes the rules
governing cost sharing. See 34 CFR 74.50-
74.57.

(20 U.S.C. 4036)

§ 750.41 Are there restrictions on the use
of funds for equipment under this
program? : .

Of the funds made available through a
grant under this program, the Secretary
may restrict the amount of funds used to
purchase equipment.

(20 U.S.C. 4034)

Note.—This appendix will not appear in
the Code of Federal Regulations.

"Appendix—Summary of Comments and

Responses

Eight letters were received during the
45-day public comment period. The
commenters generally sought
clarification of specific provisions of the

" regulations.

The following is a summary of the
public comments received on the
proposed regulations published in the
Federal Register on November 28, 1984
(49 FR 46755), and the Secretary's
responses to those comments, including
any changes. The comments are
arranged according to the order in which
the provisions they address appear in
the final regulations.

Subpart A—General

Section 750.2 What parties are eligible
for a grant under the Excellence in
Education Program?

Comment. One commenter requested
clarification on whether nonpublic
schools are eligible to participate in the
Excellence in Education Program. The
commenter contended that since
nonpublic schools are referenced in
several of the other programs authorized
in the Education for Economic Security

" Act (EESA), nonpublic schools should

be considered in the Excellence in
Education Program.

Response. No change has been made.
While other Titles of the EESA provide
for the equitable participation of
children and teachers in nonpublic
schools, Title VI, the Excellence in
Education Act (EEA), does not. Section
602 of the EEA states explicitly that the
purpose of the program “is . . . to make
awards to local educational agencies
. . . to carry out programs of excellence
in individual schools. . . .” For the
purposes of this Act, section 603 states
that the term “local educational agency”
has the same meaning given the term
under section 198(a)(10) of the
Elementary and Secondary Education
Act of 1965 (ESEA). Section 198(a)(10} of
the ESEA states “. . . local educational
agency means a public board of
education or other public authority
legally constituted within a State for
either administrative control or direction
of . . . public elementary or secondary
schools. . . . Such term includes any
other public institution or agency having
administrative control and direction of a
public elementary or secondary school.”
(Emphasis added).

Comment. Two commenters
questioned the language in proposed
§ 750.2(b) prohibiting an individual
school from receiving more than one
award under this program. Both

commenters questioned whether an
individual school could receive multiple
awards for different projects.

Response. No change has been made.
Section 606(b) of the EEA states that “no
individual school may be eligible for any
additional award under this title.”

Section 750.4 What definitions apply
to this program?

Comment. One commenter
recommended that the language in
proposed § 750.4(c), defining chief State
school officer and chief educational
officer be revised to specify that both
terms mean chief officer for elementary
and secondary education.

Response. A change has been made.
The language in § 750.4(c) has been
revised to indicate that the chief State
school officer and the chief educational
officer are the individuals responsible
for elementary and secondary education
of each State and outlying area.

Subpart B—What Types of Projects
Does the Secretary Assist Under This
Program?

Section 750.10 What types of grants
does the Secretary award under this
program?

Comment. One commenter
recommended that the language in
proposed § 750.10(b) be changed to
clarify the role of the private sector in
the special school grants category. The
commenter felt that private sector
support should supplement adequate
funding for public education. Further,
the commenter suggested that the
Secretary base the level of funding for a
special school grant solely on the quality
of the project rather than on the
participation of business and industry.

Response. No change has been made.
Section 607(a) of the EEA authorizes the
Secretary to make special school
awards for those schools that obtain
contributions of funds from the private

“sector to carry out their proposed

activities. The Secretary bases the
Federal share for each competition on
the extent to which contributions of
funds from the private sector will
enhance the implementation of the
projects. Private sector participation is a
specific requirement under section
607(a) the EEA, to encourage further
public/private partnerships in public
education. Furthermore, Congress had
directed the Secretary, in section
604(b)(2) of the EEA, to reserve $3
million of the total appropriation for the
Excellence in Education Program for
special school grants.

- The overall purpose of the Excellence
program is to provide assistance to local
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educational agencies to carry out
projects in individual public schools
through activities that demonstrate
successful techniques for improving the
quality of education; that can be
disseminated and replicated; and that
are conducted with the participation of
school principals, teachers, parents, and
local business concerns. Under § 750.11,
the Secretary is required to give priority
to applications proposing projects that
have the highest potential for
successfully demonstrating techniques
to improve the quality of education. The
selection criteria used by the Secretary
to evaluate each application reinforce
this.

Section 750.11 How does the Secretary
establish priorities for this program?

Comment. One commenter suggested
deleting two of the priorities listed in
proposed § 750.11(b). Specifically, the
commenter objected to proposed
§ 750.11(b}){2), the elimination of
excessive electives, suggesting that it is
wrong to undermine vital elective
courses for the purpose of encouraging
students to take courses in mathematics
and science; and proposed
§ 750.11(b)(5), experimentation for
teacher incentives, suggesting that the
method used for teacher incentives may
be inconsistent with the principles
demonstrated by research on effective
schools. '

Response. No change has been made.
The seven priorities listed in § 750.11 are
required by section 605(c)(2) of the EEA.
The regulations allow the Secretary to
choose from among those priorities in a
given grant competition, and to select
additional priorities. Before selecting
additional priorities for a particular year
or grant competition, the Secretary
publishes proposed annual priorities in
the Federal Register for public comment.

Comment. One commenter questioned
the language in proposed § 750.11(c)
regarding the Secretary’s authority to
announce additional priorities through a
notice published in the Federal Register.

Response. No change has been made.
The language in § 750.11(c) provides the
Secretary with the flexibility to
establish and limit priorities for
selection of applications in a particular
year. Prior to establishing priorities for a
particular year, the Secretary publishes
in the Federal Register proposed annual
priorities for public comment if the
proposed priorities are not listed in the
regulations. Part 75 of the Education
Department General Adminstrative
Regulations (EDGAR) describes the
process for establishing priorities.

Subpart C—How Does One Apply for a
Grant?

Section 750.20 How does a local
educational agency apply for a grant
under this program?

Comment. One commenter asked why
proposed § 750.20(a) requires a local

educational agency to submit a separate

application for each school of that
agency wishing to apply for a grant.

Response. No change has been made.
Section 605(a)(1) of the EEA requires
that “each local educational agency
desiring to participate in the awards
program . . . shall submit a proposal
nominating each specific school of that
agency for school improvement
activities. . . ." .

Comment. One commenter suggested
that the language in proposed § 750.20
be changed. Based on the large number
of school districts in some States and
other variables such as busing, density,
and sparsity, the commenter suggested
that each local educational agency
(LEA), rather than each school of that
LEA, should be eligible to receive only
one award.

Response. No change has been made.
Section 606(b) of the EEA states that no
individual school is eligible to receive
more than one award. The EEA does not
restrict the number of schools within an
LEA that'can receive awards. However,
in selecting schools from the proposed
nominations submitted by an LEA, the
chief State school officer is required by

- section 605(b)(2) aof the EEA to assure

fair and equitable distribution of schools
within the State. The chief State school
officer must consider eight different
factors, including categories of schools,
socioeconomic conditions of the State,
geographic distribution within the State,
and the size and location of the
community in which the school is
located. These factors are elaborated on
in § 750.21 of the regulations.
Furthermore, § 750.32 provides that the
Secretary also consider fair and
equitable distribution of projects after
evaluating the applications according to
the selection criteria contained in
§ 750.31 of the regulations. The
Secretary believes that further
restrictions are not necessary.
Comment. One commenter suggested
that proposed § 750.20 be amended to”
include a provision indicating that the
chief State school officer will determine
the application format that will be
accepted from LEAs within the State.
The commenter contended that since the
EEA requires the chief State school
officer to review the applications
submitted by an LEA and make
nominations to the Secretary, this
provision would reduce the burden on

the chief State school officer in
reviewing unnecessarily lengthy
applications.

Response. No change has been made.
The chief State school officers and chief
educational officers are responsible for
establishing the process and procedures
for soliciting, receiving, reviewing, and
selecting nominations for school
awards. The process may need to differ
from State to State. The Secretary
believes it is inappropriate for the
Federal Government to regulate how the
chief State school officers and chief
educational officers choose to carry out
their responsibilities under the EEA.
However, the regulations do not
preclude the chief State school officers
or chief educational officers from
determining the application format that
will be accepted from LEAs within a
State.

Section 750.21 How does a State
educational agency nominate a school
for a grant under this program?

Comment, One commenter questioned
why the language in proposed
§ 750.21(a), which states that the chief
State school officer may select up to
twenty-five schools, or in the case of the
outlying areas, up fo five schools, differs
from the language in sections
605(b)(1){A) and (B) of the EEA, )

Response. No change has been made.
Sections 605(b)(1) (A) and (B) of the EEA
provide that the chief State school
officer shall select twenty-five schools
for submission to the Secretary, or in the
case of the outlying areas, the chief
educational officer shall select five
schools. Given the relatively small size
of the awards and the provision in
section 606(b) that no individual school
shall be eligible for any additional
award, the Secretary believes that the
language in sections 6805(b)(1)(A) and (B)
was meant as a cap on the number of
applications, rather than a required
number of applications. In considering
the provisions of section 6805(b), the
Secretary wanted to provide the chief
State school officer and chief
educational officer with maximum
flexibility in selecting quality
applications to nominate for awards.
The term “up to” provides that
flexibility. It is conceivable that some
chief State school officers or chief
educational officers may not receive
either a sufficient number of
applications or a sufficient number of
high quality applications to select
twenty-five or five schools, respectively.
In that circumstance, a State would be
precluded from participating in the
program if it were required to submit
that number of applications.
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Comment. One commenter
recommended that the language in
proposed § 750.21(b}(1) be revised to
include publicly operated special
schools for the handicapped and gifted
and talented. The commenter contended
that the list of schools used as examples
of “all categories of public elementary
and secondary schools within the State”
precluded certain schools from !
eligibility under this program.

Response. A change has been made.
The categories of schools in proposed
§ 750.21(b)(1) was taken from section
605({b)(2)(A) of the EEA. However, the
Secretary believes that the list used in -
the EEA to define categories of public
elementary and secondary schools
within the State was not intended to be
an exclusive list. Therefore, the
Secretary has modified the language in
§ 750.21(b)(1) by adding “but not limited
to.” This change should make it clear
that any school that is operated by a
local educational agency, including a
special school serving the handicapped
or the gifted and talented, is eligible
under this program.

Subpart D—How Does the Secretary
Make a Grant?

Section 750.31 What selection criteria
does the Secretary use?

Comment. One commenter
recommended that the language in
proposed § 750.31(a)(2)(v) be revised to
require applicants to include a
description of how appropriate
instruction will be provided to
handicapped persons. The commenter
contended that equal access and
treatment are not sufficient to assure
their meaningful participation.

Response. No change has been made.
The Secretary believes that the language
contained in § 750.31(a}{2}(v), which
requires a description of how the
applicant will provide equal access and
treatment, is sufficient to safeguard the
needs of all prospective participants
who are members of traditionally
underrepresented groups. Further
clarification is unnecessary.

Comment. One commenter objected to
the number of points assigned under
proposed § 750.31(a)(2){vi) and (f)(2}(iv)
of the selection criteria. The commenter
suggested that since both
§ 750.31(a)(2)(vi), “[t}he quality of the
work plan as evidenced by the
specification and schedule of well-
planned, creative, and innovative
activities designed to achieve the project
objectives,” and § 750.31(f)(2)(iv), “[t}he
extent to which the project provides
potential to experiment with standards
of quality,” were mentioned specifically
in section 605(a}(2) of the EEA, th\ose

section should be more heavily
weighted.

Response. No change has been made.
Section 805(a)(1) of the EEA states that
the Secretary is authorized to establish
criteria for the selection of schools to
receive awards under this program.
Section 805(a)(2} of the EEA requires

_that these criteria include standards for

each local educational agency to
nominate schools “which have the
potential to experiment with standards
of quality . . .” and “. . . which show
promise of demonstrating that the
school will carry out well-planned,
creative, or innovative activities. . . .
These standards are incorporated in the
selection criteria. Twenty points (20)
have been given to the criterion for plan
of operation § 750.31(a). The Secretary
believes that (20) twenty points is
appropriate and adequate. The. criterion
for improving elementary or secondary
education in § 750.31(f) relates to the
purposes of the program as defined by
section 602 of the EEA. Again, the
Secretary believes that the fifteen (15)
points assigned to this criterion is
sufficient.

Comment. One commenter suggested
that the language in proposed
§ 750.31{a){2)(vi) be revised to reflect
more fully the language contained in
section 605(a}(2)(B) of the EEA. Section
605({a)(2)(B) requires that the criteria
used in selecting schools for awards
include standards for each local
educational agency to nominate schools
“which show promise of demonstrating
that the school will carry out well-
planned, creative, or innovative

. activities designed to carry out the

purposes of (the program} in a
successful manner.”

Response. A change has been made.
The Secretary has revised ,
§ 750.31(a)(2)(vi) to read “The quality of
the work plan as evidenced by the
specification and schedule of well- -
planned, creative, and innovative
activities designed to achieve the project
objectives in a successful manner. . . .”

Comment. One commenter questioned
the statutory authority for the criterion
listed in § 750.31(f), relating to improving
elementary or secondary education.

Response. No change has been made.
The Secretary establishes selection
criteria to evaluate applications
submitted for grants under this program.
Criteria are tailored to the scope and
purpose of the program. The purpose of
the program is to provide assistance for
projects in individual public schools
designed to achieve excellence in
elementary or secondary education. The
legislative history makes it clear that
funds for this program are to be used to
implement the recommendations of the

o

Report of the National Commission on
Excellence in Education and other
recent reports for improving educational
standards and instruction. See e.g.,
Cong. Rec. 59506 (daily ed. June 29,
1983). The Secretary believes that the
criterion in § 750.31(f} is consistent with
legislative intent and furthers the
purposes of the authorizing statute.

Comment. One commenter questioned
why the priorities listed in section
605(c)(2) of the EEA and again‘in
§ 750.11 of the proposed regulations
were not included in the selection
criteria under proposed § 750.31.

Response. No change has been made.
There are a number of ways the
Secretary can give priority to
applications other than through assigned
points in the selection criteria. The
Secretary establishes annual priorities
for selection of applications by
publishing those priorities in a notice in
the Federal Register. When the priorities
chosen are from those listed in the
regulations, the priorities are published
in the program application notice. Before
selecting other priorities, the Secretary
publishes proposed priorities for public
comment in the Federal Register.

The Secretary may give absolute
priority to applications that meet a
priority for a program. The Secretary
establishes an absolute priority by
reserving all or part of a program’s funds
solely for applications that meet the
priority. Also, in a program using
weighted selection criteria, the
Secretary may award additional points
to an application that meets the priority.
These points are in addition to any
points the applicant earns under the
selection criteria. The application notice
states the number of additional points
the Secretary will award to applications
that meet the selected priority in a
particularly effective way.

Cominent. One commenter suggested
that the Secretary consider awarding
additional points under proposed
§ 750.31(d) for evaluation.

Response. No change has been made.
The Secretary evaluates each
application submitted under this
program on the basis of the applicable
selection criteria. The Secretary awards
up to 100 points, including a reserved 15
points to be distributed among those
criteria. For each competition, the
Secretary announces through a notice
published in the Federal Register how
those reserved points will be
distributed. The Secretary may choose
to give additional points for evaluation
according to the priority chosen, as
announced in the Federal Register.



Federal Register / Vol.

50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

25971

Section 750.32 How does the Secretary
consider fair and equitable distribution of
projects?

Comment. One commenter questioned
why proposed § 750.32 did not elaborate
on the provisions for an impartial
review panel and the number of schools
the Secretary may select for awards, as
contained in section 605(c)(1) of the
EEA.

Response. A change has been made.
The Department already has regulations
governing the use of panels to review
grant applications (see 34 CFR 75.217).
However, § 750.32 has been revised to
include the provisions of section
605(c)(1) of the EEA.

Section 750.33 What funding
limitations apply to grants under this
program?

Comment. One commenter reiterated
the concerns raised in the comment on
proposed § 750.10(b) relating to the role
of the business community under the
special school grants category. Again,
the commenter suggested that the
secretary base the level of funding for a
special school grant under proposed
§ 750.33(c) solely on the quality of the
project, rather than on the participation
of business and industry.

Response. No change has been made.
The language in § 750.33 is consistent
with the purposes of sections 608(a)(2)
and 607(a) of the EEA. (See also the
response to the comment on § 750.10).

Comment. One commenter {
recommended that language be added to
proposed § 750.33 to provide special
consideration for small, rural, or semi-
rural school districts. The commenter
contended that small school districts
have greater needs that urban school
districts, particularly because they are
isolated from resources and are not
affluent.

Response. No change has been made.
Under the provisions of § 750.21(b) of
the regulations, the chief State school
officer or chief educational officer is
required to consider school size,
socioeconomic conditions, and
geographic distribution in determining a
fair and equitable distribution of schools
within the State. Similarly, under the
provisions of § 750.32, the Secretary
considers these factors in determining a
fair and equitable distribution of
projects. Further, §§ 750.33(b)(1) and
(c}(1), which describe the funding ranges
for grants under this program, take into
consideration small schools. The
Secretary believes that further
provisions are unnecessary.

Comment. One commenter questioned
having a different range for each
category of award, rather than applying

the range of $25,000 to $40,000 to the
entire program.

Response. No change has been made.
Section 606(a)(1) of the EEA states that
“[A] school award made to a local
educational agency . . . may not exceed
$25,000 in any fiscal year or a total of
$40,000.” Further, section 606{a}(2) of the
EEA requires the Secretary to determine
the amount of each individual school
award based upon the size of the school,
the number of students enrolled in the
school, and the number of teachers
teaching in the school. Taking these
factors into consideration, the Secretary
has developed a range for each category
of awards. As an incentive for schools
to obtain contributions of funds from the
private sector, the range for special
school grants is higher.

Subpart E—What Conditions Must Be
Met by the Grantee?

Section 750.40 Is cost sharing required
for grants under this program?

Comment. One commenter suggested
that the language in proposed § 750.40
clarify how the private sector cost will
be determined. .

Response. No change has been made.
The Secretary does not regulate the
private sector share. Section 607(b) of
the EEA requires only that the Federal
share be not less than 6733 percent nor
more than 90 percent of the total cost of
the project and that the Secretary set the
Federal share based upon uniform
criteria established by the Secretary.

Comment. One commenter suggested
that the language in § 750.40 elaborate
upon what would qualify as a
contribution from the private sector. The
commenter contended that proposed
§ 750.40 does not specify whether
contributions can be in-kind, such as
volunteer services and donated
equipment or supplies, or whether they
must be monetary.

Response. No change has been made.

- Section 607(a) of the EEA states that

“. . . the Secretary is authorized to
make awards to schools . . . if the local
educational agency provides further
asgurances that funds from the private
sector will be contributed for carrying
out the activities for which assistance is
sought.” (Emphasis added). Further,

88 750.10(b) and 750.20(b)(6)(ii) of the
regulations reiterate that, in order to be
eligible for funding under the special
school grant category, the school must
receive financial contributions from the
private sector for carrying out the
activities proposed in its application.
However, this does not preclude a
school from accepting in-kind
contributions, such as volunteer services
and donated equipment or supplies, in

addition to the financial contribution
required for eligibility under this
category.

Comment, One commenter questioned
why the Secretary will announce the
standards for determining the Federal
share in a notice published in the
Federal Register, rather than including
those standards in the regulations.

Response. No change has been made.
The standards, or criteria, for
determining the Federal share are
contained in § 750.40(c) of the
regulations. Under § 750.40(c), the
Secretary will announce in a notice
published in the Federal Register the
specific percentage that will be the
Federal share for each special school
grant competition.

Section 750.41 Are there restrictions
on the use of funds for equipment under
this program? :

Comment. Two commenters
questioned the language in proposed
§ 750.41 regarding the authority of the
Secretary to restrict the amount of funds
used under this program to purchase
equipment. One commenter
recommended that the language in
proposed § 750.41 be more direct in
discouraging grantees from using these
funds for equipment.

Response. No change has been made.
The purpose of the Excellence in
Education Program is to provide
assistance for individual public schools
for projects designed to improve the
quality of elementary or secondary
education. Given the limited funds
available under this program, and the
average size of the awards, the
Secretary does not believe that the
Congress intended a disproportionate
share of these funds to be spent on
equipment. The language in § 750.41
provides the Secretary with the
flexibility to determine the amount of
funds that may be spent on equipment.
The Secretary believes that further
clarification is unnecessary.

Other

Comiment. One commenter asked why
the proposed regulations failed to
mention the provisions of section 602(3)
of the EEA relating to the participation
of school principals, teachers, parents,
and business concerns in the locality.

Response. No change has been made.
The provisions of section 602(3) of the
EEA are stated in § 750.1(c) of the
regulations.

{FR Doc. 85-15154 Filed 6-21-85; 8:45 am]

- BILLING CODE 4000-01-M
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34 CFR Part 755

Secretary’s Discretionary Program for
Mathematics, Science, Computer
Learning, and Critical Foreign
Languages

AGENCY: Department of Education.
ACTION: Final regulation.

SUMMARY: The Secretary of Education
(the Secretary) issues regulations for the
implementation of the Secretary's
Discretionary Program for Mathematics,
Science, Computer Learning, and
Critical Fereign Languages. This
program provides assistance for projects
of national significance in mathematics
and science instruction, computer
learning, and foreign language
instruction in critical languages. The
program is designed to improve the
skills of teachers and instruction in
these areas, to improve and expand
instruction in critical foreign languages,
and to increase the access of all
students to this instruction, consistent
with the purposes of the Education for
Economic Security Act. )

DATE: These regulations take effect
either 45 days after publication in the
Federal Register or later if the Congress
takes certain adjournments. If you want
to known the effective date of these
regulations, write or call the Department
of Education contact person.

FOR FURTHER INFORMATION CONTACT:
Patricia Alexander, Office cf the
Secretary, 400 Maryland Avenue, SW.,
Room 4181, Washington, D.C. 20202.
Telephone: (202) 472-1762.

SUPPLEMENTARY INFORMATION:
Background

The Education for Economic Security
Act (EESA), Pub. L. 98-377, was signed
into law on August 11, 1984. The EESA
was enacted to help meet the needs
identified in “A Nation At Risk: The
Imperative for Educational Reform,” the
report of the National Commission on
Excellence in Education, and other
national reports on American education.
Specifically, “A Nation at Risk” detailed
the need to reverse the decline in
mathematics, science, and foreign
language competency in this country.
This educational decline results in part
from a shortage of teachers qualified to
teach mathematics, science, computer
technology, and foreign languages, as
well as a reduction in the number of
students taking these courses.
Mathematics, science, computer
technology, and foreign languages have
a special importance in this country
because continuing development in
these areas is vital to the economic
security of the Nation. In order to

maintain our economic strength, the
skills of citizens in these fields must not
be permitted to decline further. Title II
of the EESA is designed to improve the
quality of teaching and instruction in
these four subject areas.

Scction 212 of Title II of the EESA
authorizes the Secretary to make
discretionary awards for projects of
national significance in mathematics
and science instruction, computer
learning, and foreign language
instruction in critical languages. The
Congress has appropriated $9.9 million
for this program in Fiscal Year 1985.

Section 212(b) of the EESA requires
the Secretary to reserve seventy-five
percent of the total amount appropriated
for this program for (a) awards to State
and local educational agencies,
institutions of higher education, and
nonprofit organizations for projects of
national significance in mathematics
and science instruction, computer
learning, and foreign language
instruction in critical languages, and (b)
evaluation and research activities.
Section 212(c) requires the Secretary to
reserve the remaining twenty-five
percent of the funds appropriated for
this program for awards to institutions
of higher education for the improvement
and expansion of instruction in critical
foreign languages.

Title II of the EESA also authorizes
the Secretary to make financial
assistance available to States to
improve the skills of teachers and
instruction in mathematics, science,
foreign languages, and computer
learning, and to increase the access of
all students to that instruction.

The regulations governing the State
grant program authorized by Title II will
be codified in 34 CFR Part 208. A Notice
of Proposed Rulemaking (NPRM) for
Part 208 was published in the Federal
Register on November 20, 1984 (49 FR
45834). The regulations in this Part 755
apply only to the Secretary's
Discretionary Program authorized by
section 212 of the EESA.

Comments and Responses

A summary of the comments received
on the NPRM and the Secretary's
responses to those comments can be
found in the Appendix to these final
regulations.

Significant Differences Between the
NPRM and These Final Regplations

On November 28, 1984, the Secretary
published in the Federal Register (49 FR
46761) the NPRM for the Secretary’s
Discretionary Program for Mathematics,
Science, Computer Learning, and
Critical Foreign Languages. During the

comment period, nine letters and one
informal response were received.

The provisions of these final
regulations are substantially the same
as those of the NPRM. However, after
careful consideration of the public
comments on the proposed regulations,
the Secretary has made some changes.

The language in § 755.2(a) has been
revised to extend eligibility to both
public and private nonprofit
organizations. This change resolves the
many inconsistencies in the statute
regarding the public or private status of
nonprofit organizations and now
provides for the involvement of both
public and private museums, libraries,
educational television stations, and
other appropriate organizations.

The definition of “gifted and talented
student” in § 755.4(c) has been revised
to reflect that this definition applies
solely to the programs authorized under
Title II of the EESA. This change will
avoid any confusion with other more
inclusive definitions of gifted and
talented students.

Section 755.4(c) of the regulations has
been amended to include a definition of
“historically underserved and
underrepresented populations,” as it is
proposed to be defined in 34 CFR Part
208 implementing the State grant
program.

The language in § 755.13(a)(1) has
been revised to permit local educational
agencies to establish or improve magnet
school programs for gifted and talented
students. Based on the comments .
received and the limited funds available
for this program, it would be unlikely
that LEAs could establish magnet
schools for gifted and talented students.
This change permits the establishment
of a program within an existing school.

Summary of Major Provisions
(1) Types of Grants

Section 755.10 of the regulations
authorizes the Secretary to award two
types of grants under this program: (1)
Nationally significant project grants, as
described in § 755.11, and (2) critical
foreign language grants, as described in
§ 755.12. State educational agencies
(SEAS), local educational agencies
{LEAs), institutions of higher education,
and nonprofit organizations, including
museums, libraries, educational
television stations, and professional
science, mathematics, and engineering
societies and associations may apply for
nationally significant project grants
under § 755.2(a). Only institutions of
higher education may apply for critical
foreign language grants under § 755.2(b). -
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(2) Establishing Priorities

Under § 755.13(a), with respect to
nationally significant project grants, the
Secretary gives priority to (1) LEAS, or
consortia thereof, proposing to establish
or immprove magnet school programs for
gifted and talented students in the areas
of mathematics, science, computer
learning, or critical foreign languages,
and (2) applicants proposing to provide
special services to historically
underserved and underrepresented
populations in the fields of mathematics
and science. Section 755.13(a)
implements the requirement of section
212(b)(1) of the EESA that the Secretary
give “special consideration” to these
types of projects. For the purposes of
Title II of the EESA, magnet school
programs for gifted and talented
students means programs for gifted and
talented students in magnet schools or
magnet programs in regular schools that
attract gifted and talented students from
other schools. Assistance under this
program may also include, but is not
limited to, the provision of funds to
those schools capable of attracting
substantial numbers of students of
different racial backgrounds.

In addition, under § 755.13(b), the
Secretary may give priority to other
types of projects listed in §§ 755.11 and
755.12 or announced in the Federal
Register. Section 755.13(b) also permits
the Secretary to limit a priority te
particular critical areas (including
mathematics, science, computer
learning, or particular critical foreign
languages), particular educational
levels, or any combination. Levels of
education may include, for example,
preschool, elementary, secondary, or
postsecondary education. The Secretary
may establish a separate competition for
each priority selected. Pursuant to
§ 755.4, the Secretary has published a
list of proposed critical foreign
languages in the Federal Register on
April 15, 1985 (50 FR 14743). The list will
be published in final after consideration
of public comments.

Sections 755.11 through 755.13 of the
regulations incorporate the statutorily
broad discretion of the Secretary to
exercise leadership in education by
focusing national attention on national
needs within the scope of section 212 of
the EESA. Under § 755.13(b), the
Secretary may invite applicants to
propose projects in any area of
education within the purpose of section
212 of the EESA. The purpose of section
212 of the EESA is to fund projects
designed to have nationwide impact in
mathematics, science, computer
learning, or critical foreign languages.
Section 755.11(c) and 755.12{d) make

clear that the Secretary does not provide
general operating revenue to any
applicant, including an LEA, an
institution of higher education, or any
other agency that needs or wishes
additional resources to meet its own
local needs.

(3) Participation of Children and
Teachers from Private Schools

Section 755.20 implements the
requirements in section 211 of the EESA
for the equitable participation of private
school children and teachers in the
purposes and benefits of Title II of the
EESA. As indicated in § 755.20(a), the
requirement for the equitable
participation of children applies to
States (including SEAs and State
agencies for higher education) and
LEAs. To make the requirements for the
equitable participation of teachers in
section 211(b) of the EESA consistent
with other statutory provisions, § 755.20
makes that requirement applicable to
LEAs as well as to States (including
SEAs and State agencies for higher
education).

Section 755.20(b) requires an applicant
that is a State (including an SEA or a
State agency for higher education) or an
LEA to provide an assurance in its
application that it will comply with the
requirements of section 211 of the EESA,
governing the equitable participation of
private school children and teachers, if
such an applicant proposes to provide
benefits under the EESA to public
school children and teachers. Specific
requirements are established in the
Education Department General
Administrative Regulations {EDGAR), 34
CFR 75.650. Applicants other than those

. described above are not subject to the

equitable participation requirements in
section 211 of the EESA or in EDGAR.

(4) Selection Criteria

Sections 755.31 and 755.32 of the
regulations establish selection criteria
for use by the Secretary in evaluating
applications for nationally significant
project grants and for critical foreign
language grants, respectively. In
addition to the points indicated in
parentheses following each criterion in
§8§ 755.31 and 755.32, § 755.30 permits
the Secretary to distribute a reserved 15
points among the applicable critetia for
each grant competition. The Secretary
announces, in a notice published in the
Federal Register, how the reserved
points will be distributed for each
competition.

(5) Funding Considerations

Under § 755.33(a) and (b), the
Secretary may fund applications other
than the most highly rated applications

if doing so would improve the
geographical distribution of projects
receiving funding in a particular
competition or under this program.
Section 755.33(a) and (b) implements the
requirement of section 212 of the EESA
that projects assisted under this
program have national significance by
permitting the Secretary to assist
projects that are best located to serve as
resources for solving nationwide
educational problems. Under § 755.33(c),
the Secretary may decline to fund a
project that is eligible for funding by the
Secretary under a different, specific
Department of Education competition or
program. Section 755.33(d) specifies that
the Secretary does not fund a project
that receives Federal funds for the same
project activities under Title I of the
EESA.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
Order.

Intergovernmental Review

In the NPRM, the Secretary requested
comments on the proposed exclusion of
this program from the requirements of
Executive Order 12372, entitled
“Intergovernmental Review of Federal
Programs,” as implemented by 34 CFR
Part 79 (48 FR 29158; June 24, 1983).

Based on the response to the proposed
rules and its own review, the
Department has determined that this
program is excluded from the
requirements of Executive Order 12372,
because its purpose is not to support
services to particular State or local
jurisdictions, nor is it directly relevant to
the governmental responsibilities of a
State or local government. Rather, this
program assists nationally significant
projects that are designed to have
nationwide impact.

Assessment of Educational Impact

In the NPRM, the Secretary requested
comments on whether the proposed
regulations would require transmission
of information that is being gathered by
or is available from any other agency or
authority of the United States.

Based on the reésponse to the proposed
rules and its own review, the
Department has determined that the
regulations in this document do not
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.
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List of Subjects in 34 CFR Part 755

Education, Grants program-education,
Reporting and recordkeeping
requirements.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these regulations.

(Catalog of Federal Domestic Assistance
Number 84.168, Secretary’s Discretionary
Program for Mathematics, Science, Computer
Learning, and Critical Foreign Languages) -

Dated: June 19, 1985.
William . Bennett,
Secretary of Education.”

The Secretary amends Title 34 of the
Code of Federal Regulations by adding a
new Part 755 to read as follows:

PART 755—SECRETARY’S
DISCRETIONARY PROGRAM FOR
MATHEMATICS, SCIENCE, COMPUTER
LEARNING, AND CRITICAL FOREIGN
LANGUAGES

Subpart A—General

Sec.

755.1 What is the Secretary’s Discretionary
Program for Mathematics, Science,
Computer Learning, and Critical Foreign
Languages?

755.2 What parties are eligible for a grant
under this program?

755.3 What regulations apply to this
program?

755.4 What Definitions apply to this
program?

Subpart B—What Types of Projects Does
the Secretary Assist Under This Program?

755.10 What types of grants does the
Secretary award under this program?

755.11 What types of projects does the
Secretary assist under a nationally
significant project grant?

755.12 What types of projects does the
Secretary assist under a critical foreign
language grant?

755.13 How does the Secretary establish
priorities for this program?

Subpart C—How Does One Apply for a
Grant?

755.20 What assurance must an applicant
make?

Subpart D—How Does the Secretary Make
a Grant?

755.30 How does the Secretary evaluate an
application?

755.31 What are the selection criteria for
nationally significant project grants?

755.32 What are the selection criteria for
critical foreign language grants?

755.33 What special considerations may the
Secretary use in selecting an application
for funding?

755.34 Are there restrictions on the use of
funds for equipment under this program?

Authority: Sec. 212, Title II of the Education
for Economic Security Act {the EESA}), Pub. L.
98-377, 98 Stat. 1281 (20 U.S.C. 3972), unless
otherwise noted.

Subpart A—~General

§ 7565.1 What is the Secretary’s
Discretionary Program for Mathematics,
Science, Computer Learning, and Critical
Foreign Languages?

The Secretary’s Discretionary
Program for Mathematics, Science,
Computer Learning, and Critical Foreign
Languages assists projects of national
significance in—

(a) Mathematics and science
instruction, computer learning, and
instruction in critical foreign languages,
designed to improve the skills of
teachers and instruction in these areas
and to increase the access of all
students to this instruction; and

(b) Critical foreign languages,
designed to improve and expand
instruction in those languages.

(20 US.C. 3972)

§ 755.2 What parties are eligible for a
grant under this program?

(a) The Secretary may award
nationally significant project grants
under § 755.11 to State educational
agencies, local educational agencies,
institutions of higher education, and
nonprofit organizations, including
museums, libraries, educational
television stations, and professional
science, mathematics, and engineering
societies and associations.

(b) The Secretary may award critical
foreign language grants under § 755.12 to
institutions of higher education only.

(20 U.S.C. 3972)

§755.3 What regulations apply to this
program? '

(a) The following regulations apply to
grants made under this program:

(1) The Education Department
General Administrative Regulations
(EDGAR) established in Title 34 of the
Code of Federal Regulations in Part 74
(Administration of Grants), Part 75
(Direct Grant Programs), Part 77
(Definitions That Apply to Department
Regulations), and Part 78 (Education

. Appeal Board).

(2) The regulations in this Part 755.

(b) The regulations in this Part 755 do
not apply to contracts awarded under
this program. ‘

(20 U.S.C. 3972)

§ 755.4 What definitions apply to this
program?

(a) Definitions in the Education for

Economic Security Act. The following
terms used in this part are defined in
section 3 of the Education for Economic
Security Act:

Elementary school

Institution of higher education
Local educational agency
Secondary school

Secretary

State

State agency for higher education
State educational agency

(b) Definitions in EDGAR. The
following terms used in this part are
defined in 34 CFR Part 77:

Applicant
Application
Award
Budget
Department
EDGAR
Facilities
Fiscal Year
Grant
Nonprofit
Private
Project
Public

(c) Additional definitions. The
following terms are used in this part:

“Critical foreign languages” means
languages designated by the Secretary
in a notice published in the Federal
Register as critical to national security,
economic, or scientific needs.

“EESA" means the Education for
Economic Security Act, Public Law 98-
377.

“Gifted and talented student”, for the
purpose of Title II of the EESA, means a
student, identified by various measures,
who demonstrates actual or potential
high performance capability,
particularly in the fields of mathematics,
science, foreign languages, or computer
learning. -

“Historically underserved and
underrepresented populations” includes
females, minorities, handicapped
persons, persons of limited-English
proficiency, and migrants.

““Magnet school programs for gifted
and talented students,” as used in
§ 755.13(a)(1), means programs for gifted
and talented students in magnet schools
or magnet programs in regular schools
that attract gifted and talented students
from other schools. For the purpose of
Title II, a magnet school is a school or
education center that offers a special
curriculum, including but not limited to
schools or education centers capable of
attracting substantial numbers of
students of different racial backgrounds.

(20 U.S.C. 3972)
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Subpart B—What Types of Projects
Does the Secretary Assist Under This
Program?

§ 755.10 What type of grants does the
Secretary award under this program?

The Secretary awards two types of
grants under this program:

(a) Nationally significant project
grants, as described in § 755.11.

(b) Critical foreign language grants, as
described in § 755.12

(20 U.S.C. 3972)

§755.11  What types of projects does the
Secretary assist under a nationally
significant project grant?

(a) The Secretary funds applications
proposing projects of national
significance in mathematics and science
instruction, computer learning, and
instruction in critical foreign languages.

(b} Projects funded under this section
may include, but are not limited to,
those designed to—

(1) Improve teacher recruitment and
retention in the fields of mathematics,
science, computer learning, and critical
foreign languages:

(2) Improve teacher qualifications and
skills in the fields of mathematics,
science, computer learning, and critical
foreign languages; and

(3) Improve curricula in mathematics,
science, computer learning, and critical
foreign languages, including the use of
new technologies.

{c) The Secretary does not provide
operating revenue to meet local needs to
any applicant under this program.

(20 U.S.C. 3972)

§ 755.12 What types of projects does the
Secretary assist under a critical foreign
language grant?

(a) The Secretary funds applications
proposing projects that are designed to
imprave or expand instruction in critical
foreign languages.

(b) Projects to improve instruction in
critical foreign languages may include,
but are not limited to, those designed
to—

(1) Provide short- or long-term
advanced training to foreign language
instructors;

(2) Provide training in new teaching
methods and proficiency evaluation
techniques; and

(3) Improve teaching methods through
curriculum development, including the
use of new technologies.

(c) Projects to expand instruction in
critical foreign languages may include,
but are not limited to, those designed
to—

(1) Add to the curriculum languages
not currently offered;

(2} Add to the curriculum advanced
language courses;

(3} Devise instructional approaches
suited to diverse student populations
and learning needs; and

(4) Use technology to increase access
to instruction in critical foreign
languages.

(d) The Secretary does not provide
operating revenue to meet local needs to
any applicant under this program.

(20 U.S.C. 3972)

§755.13 How does the Secretary establish
priorities for this program?

(a) With respect to nationally
significant project grants, the Secretary
gives priority to—

(1) Local educational agencies, or
consortia thereof, proposing to establish
or improve magnet school programs for
gifted and talented students; and

(2) Applicants proposing to provide
special services to historically
underserved and underrepresented
populations in the fields of mathematics
and science.

{(b) In addition to the priorities
established in paragraph (a) of this
section, each year the Secretary may
select as a priority one or more of the
types of projects listed in § 755.11 or
§ 755.12, or other types of projects as
announced in the Federal Register. The
Secretary may limit any priority to
particular critical subjects (including
mathematics, science, computer
learning, or particular critical foreign
languages), particular educational
levels, or any combination.

(c) The Secretary selects priorities by
taking into consideration the unmet
national needs to improve the quality of
teaching and instruction in mathematics,
science, computer learning, and critical
foreign languages and the unmet
national needs to improve or expand
instruction in critical foreign languages.

(d) The Secretary may establish a
separate competition for any or each
priority selected. If a separate
competition is established for a priority,
the Secretary may reserve all
applications that relate to that priority
for review under the separate
competition,

Note.—EDGAR establishes the method for
applying priorities. See 34 CFR 75.105.

(20 U.S.C. 3972)

Subpart C—How Does One Apply for a
Grant?

§755.20 What agsurance must an
applicant make?

{a) An applicant that is a State
(including a State educational agency or
a State agency for higher education) or a
local educational agency shall comply

with the provisions of section 211 of the
EESA, governing the equitable
participation of private school children
and teachers in the purposes and
benefits of the EESA.

(b) An applicant described in
paragraph (a) of this section shall
include an assurance in its application
that, in accordance with section 211 of
the EESA, it will provide for the
equitable participation of children and
teachers in private elementary or
secondary schools if the applicant
proposes to use grant funds to provide
benefits to children and teachers in
public elementary or secondary schools,
including the provision of services,
materials, equipment, and inservice or
teacher training and retraining.

Note.—EDGAR establishes requirements
for participation of private school children.
See 34 CFR 75.650.

(20 U.S.C. 3971)
(Approved by the Office of Management and
Budget under control number 1880-0511.}

Subpart D—How Does the Secretary
Make a Grant?

§755.30 How does the Secretary evaluate
an application?

(a) For each competition, the
Secretary evaluates an application
submitted under this program on the
basis of the applicable selection criteria
in § 755.31 or § 755.32.

(b) The Secretary awards up to 100
points, including a reserved 15 points to
be distributed in accordance with
paragraph (d) of this section, based on
the applicable criteria in § 755.31 or
§ 755.32,

(c) Subject to paragraph (d) of this
section, the maximum possible points
for each criterion in § 755.31 or § 755.32
is indicated in parentheses after the
heading for each criterion.

(d) For each competition, as
announced through a notice published in
the Federal Register, the Secretary
distributes the reserved 15 points among
the applicable criteria listed in § 755.31
or § 755.32.

(20 U.S.C. 3972)

§755.31 What are the selection criteria for
nationalily significant project grants?

The Secretary uses the following
criteria in evaluating each application
for a nationally significant project grant
under § 755.11: :

(a) Plan of operation. (15 Points)

{1) The Secrgtary reviews each
application for information that shows
the quality of the plan of operation for
the project.

(2) The Secretary looks for
information that shows—
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{i) High quality in the design of the
project;

(ii) An effective plan of nanagement
that insures proper and efficient
administration of the project;

(iii) A clear description of how the
objectives of the project relate to the
purpose of the program;

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective;

* (v) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been traditionally
underrepresented, such as—

(A) Members of racial or ethnic
minority groups;

(B) Women;

(C) Handicapped persons; and

(D) The elderly; and

(vi) For applicants required to provide
an opportunity for equitable
participation of private school students
and teachers—a clear description of
how the applicant will provide that
opportunity.

(b) Quality of key personnel. (10
Points)

(1) The Secretary reviews each
. application for information that shows
the qualifications of the key personnel
the applicant plans to use on the project.

(2) The Secretary looks for
information that shows—

(i) The qualifications of the project
director (if one is to be used);

(ii) The qualifications of each of the
other key personnel to be used in the
project;

(iii) The time that each person
referred to in paragraphs (b){2)(i) and (ii)
of this section will commit to the project;
and

(iv) The extent to which the applicant,
as part of its nondiscriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as—

(A) Members of racial or ethnic
minority groups;

(B) Women;

(C) Handicapped persons; and

(D) The elderly.

(3) To determine personnel
qualifications, the Secretary considers
experience and training, in fields related
. to the objectives of the project, as well
as other information that the applicant
provides.

(c) Budget and cost effectiveness. (5
Points)

(1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows—

(i) The budget for the project is
adequate to support the project
activities; and

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan. (5 Points)

(1) The Secretary reviews each
application for information that shows
the quality of the evaluation plan for the
project. Cross-reference—See EDGAR
34 CFR 75.590 {Evaluation by the
grantee).

{2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable.

(e) Adequacy of resources. (5 Points)

(1) The Secretary reviews each
application for information that shows
that the applicant plans to devote
adequate resources to the project.

(2} The Secretary looks for
information that shows—

(i) The facilities that the applicant
plans to use are adequate; and

(ii) The equipment and supplies that
the applicant plans to use are adequate.

{f) Improvement of the quality of
teaching and instruction in
mathematics, science, computer
learning, or critical foreign languages.
(20 Points)

{1) The Secretary reviews each
application for information that shows
the extent to which the project will
contribute to the improvement of
teaching and instruction in mathematics,
science, computer learning, or critical
foreign languages.

(2) The Secretary looks for
information such as—

(i) The objectives of the project; and

(ii) The manner in which the
objectives of the project further the
purpose of improving the qualify of
teaching and instruction in mathematics,
science, computer learning, or critical
foreign languages.

(g) National significance. (15 Points)

(1) The Secretary reviews each
application for information that shows
the national significance of the project.

(2) The Secretary looks for
information that shows the extent to
which the project makes a contribution
of national significance, as measured by
factors such as—

(i) A demonstrated national need for
the project in terms of the
recommendations to improve the quality
of education in the Report of the
National Commission on Excellence in
Education, other national reports on the
status of American education, or current

research findings on ways to improve
the effectiveness of schools. :

(ii} The extent to which the project
meets specific national needs as shown

(A) The national needs addressed by
the project;

(B) The benefits to be gained by
meeting the objectives of the project;
and

(C) The potential benefit to others
from successfully addressing the needs;

(iii) The extent to which the project
involves creative or innovative
techniques to improve the quality of
teaching and instruction in mathematics,
science, computer learning, or critical
foreign languages;

(iv) The extent to which the project
builds upon and adds to current
educational information and research;
and : .
(v) The extent to which the project
will provide a model or other
information that could be used by others
to solve educational problems.

(h) Applicant’s commitment and
capacity. (10 Points) The Secretary looks
for information that shows the extent of
the applicant’'s commitment to the
project, its capacity to continue the
project, and the likelihood that it will
build upon the project when Federal
assistance ends.

20 US.C. 3972

{Approved by the Office of Management and
Budget under control number 1880-0511.)

§ 755.32 What are the selection criteria for
critical foreign language grants?

The Secretary uses the following
criteria in evaluating each application
for a critical foreign language grant
under § 755.12:

(a) Plan of operation. (20 Points)

(1) The Secretary reviews each
application for information that shows
the quality of the plan of operation for
the project.

(2) The Secretary looks for
information that shows—

(i) High quality in the design of the
project.

(ii) An effective plan of management
that insures proper and efficient
administration of the project;

(iii) A clear description of how the
objectives of the project relate to the
purpose of the program;

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective;

{v) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been traditionally
underrepresented, such as—
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(A) Members of racial or ethnic
minority groups;

(B) Women;

(C) Handicapped persons; and

(D) The elderly; and

(vi) For applicants required to provide
an opportunity for equitable
participation of private school students
and teachers-—a clear description of
how the applicant will provide that
opportunity.

(b) Quality of key personnel. (15
Points)

(1) The Secretary reviews each
application for informaton that shows
the qualifications of the key personnel
the applicant plans to use on the project.

(2) The Secretary looks for
information that shows—

(i) The qualifications of the project
director (if one is to be used);

(ii) The qualifications of each of the
other key personnel to be used in the
project;

(iii} The time that each person
referred to in paragraphs (b)(2) (i) and
(ii) of this section will commit to the
project; and

{iv) The extent to which the applicant,
as part of its nondiscriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as—

(A) Members of racial or ethnic
minority groups;

(B) Women;

(C) Handicapped persons; and

(D) The elderly.

(3) To determine personnel
qualifications, the Secretary considers
experience and training, in fields related
to the objectives of the project, as well
as other information that the applicant
provides.

(c) Budget and cost effectiveness. (5
Points)

(1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows—

(i} The budget for the project is
adequate to support the project
activities; and

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan. (5 Points)

(1) The Secretary reviews each
application for information that shows
the quality of the evaluation plan for the
project. Cross-reference—See EDGAR
34 CFR 75.590 (Evaluation by the
grantee).

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the

project and, to the extent possible, are
objective and produce data that are
quantifiable, including, for example,
foreign language proficiency
examinations of individual students.

(e) Adequacy of resources. (5 Points)

(1) The Secretary reviews each
application for information that shows
that.the applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows—

(i) The facilities, such as language
laboratories, that the applicant plans to
use are adequate; and

(ii) The equipment and supplies that
the applicant plans to use are adequate.

{f) Improvement of expansion of
instruction in critical foreign languages.
(20 Points)

(1) The Secretary reviews each
application for information that shows
the extent to which the project
contributes to the improvement or
expansion of instruction in one or more
critical foreign languages.

(2} The Secretary looks for
information such as—

(i) The objectives of the project;

(ii) The manner in which the
objectives of the project further the
purpose of improving or expanding
instruction in critical foreign languages;

(iii) The extent to which the project
involves techniques that are innovative;

(iv) The extent to which the project
builds upon and adds to current
educational information and research on
instruction in critical foreign languages;
and

(v) The extent to which the project
will provided a model or other
information that could be used by others
to solve education problems.

(g) Applicant's commitment and

capacity. (15 Points) The Secretary looks:

for information that shows the extent of
the applicant's commitment to the
project, its capacity to continue the
project, and the likelihood that it will
build upon the project when Federal
assistance ends.

(20.U.5.C. 3972)

(Approved by the Office of Management and
Budget under control number 1880-0511.)

§755.33 What special considerations may
the Secretary use In selecting an
application for funding?

(a) After evaluating applications
according to the criteria contained in
§ 755.31 or § 755.32, the Secretary may
determine whether the most highly rated
applications are broadly and equitably
distributed throughout the Nation for
each competition or under this program.

{(b) The Secretary may select other
applications for funding if doing so
would improve the geographical

distribution of projects funded under a
particular competition or under this
program.

(c) The Secretary may decline to fund
a project that is eligible for funding by
the Secretary under a different, specific
Department of Education competition or
program.

{d) The Secretary does not fund a
project that receives Federal funds for
the same project activities under Title I
of the EESA.

(20 U.S.C. 3972)

§ 755.34 Are there restrictions on the use
of funds for equipment under this
program?

Of the funds made available through a
grant under this program, the Secretary
may restrict the amount of funds used
under Part 755 to purchase equipment.

(20 U.S:C. 3972)
Note.—This appendix will not appear in
the Code of Federal Regulations.

Appendix—Summary of Comments and
Responses

During the 45-day public comment
period, nine letters and one informal
response were received. In general, the
commenters sought clarification of
specific provisions of the regulations.

The following is a summary of the
public comments received on the
proposed regulations published in the
Federal Register on November 28, 1984
(49 FR 46761), and the Secretary's
responses to those comments, including
any changes. The comments are
arranged according to the order in which
the provisions they address appear in
the final regulations.

Subpart A—General

Section 755.2 What parties are eligible
for a grant under this progam?

Comment. Two commenters objected
to the language contained in § 755.2(a)
of the proposed regulations. Proposed
§ 755.2(a) stated that the “Secretary may
award nationally significant project
grants under § 755.11 to State
educational agencies, local educational
agencies, institutions of higher.
education, and private nonprofit
organizations, including museums,
libraries, educational television
stations. . . ."” Both commenters urged
clarification of the term “private
nonprofit organization”. Under proposed

. § 755.2(a) public museums, libraries, and

educational television stations would be
excluded from participating in the
program.

Response. A change has been made.
Title II of the EESA is internally
inconsistent regarding the public or



25978

Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Rules and Regulations

private status of organizations eligible to
participate in the programs authorized
under Title II. For example, section
206(b)(1) of Title If refers to “nonprofit
private organizations.” Section 206(e)
refers to “nonprofit organizations.”
Section 207(c})(1) refers to "private
nonprofit organizations,” whereas
section 208(c)(1)(E) refers to “public
organizations.” Section 212(b}(1) refers
again. to “private nonprofit
organizations.” The references in the
statute to these organizations are
numerous and inconsistent. The
legislative history is equally
inconsistent. See, e.g., S. Rep. No. 151,
98th Cong., 1st Sess. 6-8, 16 (1983); 130
Cong. Rec. 56638, 56649 {daily ed. June
6, 1984). There is no evidence in either
the statute or the legislative history that
the Congress sought to preclude either
public or private museums, libraries, -
educational television stations, or other
appropriate organizations from
participating in the programs authorized
under Title II of the EESA. Therefore, to
promote competition and to recognize
the valuable contributions of both public
and private nonprofit organizations
toward excellence in education, the
Secretary has revised the regulations,
both in this Part 755 implementing the
Secretary's Discretionary Program and
in Part 208 implementing the State Grant
Program, to refer to “nonprofit
organizations,” thereby permitting the
involvement of both public and private
organizations.

Comment. One commenter
recommended that the language in
proposed § 755.2(b) incorporate the
provision of section 212(c) of the statute
that requires the Secretary to reserve
twenty-five percent of the funds
available under this program for grants
to institutions of higher education to
improve and expand instruction in
critical foreign languages.

Response. No change has been made.
As clarified in the preamble to the
regulations, twenty-five (25) percent of
the funds appropriated for the
Secretary’s Discretionary Program is
reserved for institutions of higher
education to improve and expand
instruction in criterial foreign languages.

§755.3 What regulations apply to this
program? ,

Comment. One commenter questioned
why the Secretary’s Discretionary
Program for Mathematics, Science,
Computer Learning, and Critical Foreign
Languages is not subject to 34 CFR Part
79, the regulations implementing
Executive Order 12372
(Intergovernmental Review of Federal
Programs). The commenter suggested
that, in some cases, projects funded

T

under the Secretary’s Discretionary
Program may be of special interest to
States.

Response. No change has been made.
This program is excluded from coverage
under 34 CFR Part 79 because its
purpose is not to support services to
particular State or local jurisdictions,
nor is it directly relevant to the
governmental responsibilities of a State
or local government. Rather, this
program assists nationally significant
projects that are designed to have
nationwide impact.

Nevertheless, the Secretary may
choose to notify the State single points
of contact with respect to competitions
that may be of special interest to States.

§755.4 What definitions apply to this
program?

Comment. One commenter asked if
the Secretary has consulted with the
other Federal agencies, as required by
section 212(d) of the statute, in
determining which languages are critical
to national security, economic, and
scientific needs, and when a list of those
languages will be published.

Response. The Secretary has
consulted with the Secretary of State,
the Secretary of Defense, the Secretary
of Health and Human Services, and the
Director of the National Science
Foundation in determining which
languages are critical to our national
security, economic, and scientific needs.
The list was published for public
comment in a notice in the Federal
Register on April 15, 1985, at 50 FR
14743.

Comment. One commenter
recommended that the language in
§ 755.4(c) defining “gifted and talented
student” be revised to clarify that this
definition applies only to this particular
program.

Response. A change has been made.
In order to avoid any unnecessary
confusion with other more inclusive
definitions of gifted and talented
students, the Secretary has revised the
definition for “gifted and talented
student” to make it clear that this
definition applies only to Title II of the
EESA.

Comment. One commenter questioned
why the definition for “gifted and
talented student" contained in § 755.4(c)
was limited to certain subject areas
instead of the broader definition used in
other Federal education programs.

Response. No change has been made.
Section 212(b)(1)} of the EESA requires
that the Secretary give special
consideration to magnet schools for
gifted and talented students. The
purpose of Title II, as stated in section
201 of the EESA, is to improve the skills

of teachers and instruction in
mathematics, science, computer
learning, and foreign languages, and to
increase the access of all students to
such instruction. The Secretary has
determined that the definition for “gifted
and talented student,” as it appears in
these regulations, is consistent with the
purposes of Title II of the EESA. Of
course, all gifted and talented children,
like other children, will benefit from
improved teaching and instruction.

Comment. One commenter noted that,
unlike the NPRM implementing the State
grant program authorized by Title II of
the EESA (34 CFR Part 208), the
proposed regulations for the Secretary’s
Discretionary Program do not contain a
definition for “historically underserved
and underrepresented populations.” The
commenter suggested adding a
definition to avoid any confusion about
which groups are included in those
populations.

Response. A change has been made.
The Secretary has included in these
regulations a definition of “historically
underserved and underrepresented
populations” as that term is defined in
proposed 34 CFR Part 208 implementing
the State grant program.

Comment. One commenter
recommended that § 755.4 contain a
separate definition of "handicapped,”
and suggested that the regulations
incorporate the definition of
“handicapped” in Part B of the
Education of the Handicapped Act
(EHA).

Response. No change has been made.
The regulations have been revised to
include a definition of “historically
underserved and underrepresented
populations,” including handicapped
persons. The Secretary believes that the
definition of “historically underserved
and underrepresented populations,”
which has been added to § 755.4(c), is
sufficient and should provide adequate
guidance to prospective applicants
under this program.

Subpart B—What Types of Projects
Does the Secretary Assist Under This
Program?

§ 755.11 What types of projects does
the Secretary assist under a nationally
significant project grant?

Comment. One commenter suggested
that the language in proposed
§ 755.11(b)(1) be revised to specify that
priority will be given to projects
involving collaborative efforts with
institutions of higher education, local
schoo!l districts, and private industry.

Reponse. No change has been made.
Section 755.13(b) of the regulations
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allows the Secretary to select as priority
one or more of the types of projects
listed in § 755.11, or other types of
projects announced by the Secretary.
This provides the Secretary with the
flexibility to establish and limit
priorities for selection of applications in
a particular year, taking into account the
unmet national needs to improve the
quality of teaching and instruction in
mathematics, science, computer
learning, and critical foreign languages.
If the Secretary chooses additional
priorities for a particular year or grant
competition, the Secretary publishes
those proposed priorities in the Federal
Register for public comments.

Comment. One commenter
recommended that the language in
proposed §§ 755.11 and 755.12 be
changed to include a provision that
teachers must be involved in the
planning, development, implementation,
and evaluation of the project.

Response. No change has been made.
Teachers do play a very critical role in
the learning process. While the
Secretary recogizes this, it is
inappropriate for the Secretary to
require applicants to privide assurances
for teacher invovement in all phases of a
project. Moreover, the Secretary
believes that the selection criteria
contained in §§ 755.31 and 755.32
provide more than adequate assurance
of teacher involvement, where
appropriate.

Comment. One commenter asked why
the language contained in proposed
§§755.11(c) and 755.12(d), which
indicates that the Secretary does not
provide operating revenue to meet local
needs, was used rather than tgle
supplement, not supplant language
contained in section 209(b)(6) of the
statute.

Response. No change has been made.
On it's face, section 209(b}{6) does not
apply to funds awarded under section
212 of the EESA.

Section 755.13 How does the Secretary
establish priorities for this program?

Comment. Two commenters
recommended that the language in
proposed § 755.13(a)(1) be changed by
deleting the term “magnet schools” and
substituting “schools.proposing to
establish or improve gifted and talented
programs.” The commenters contended
that the term “magnet school” had the
potential to restrict eligibility to special
public city schools and elite private
schools, and special schools for gifted
and talented were out of the reach of
many local edcational agencies.

Response. A change has been made.

The statute requires the Secretary to
give special consideration to LEAs or
consortia of LEAs to establish or
improve magnet schools for gifted and
talented students. Given the level of
funding available under this program,
and to address the concerns raised by
the commenters, § 755.13(a){1) has been
revised to read “. . . magnet schoo!
programs for gifted and talented
students.” Thus, for the purpose of Title
11 of the EESA, “magnet school programs
for gifted and talented students” means
programs for gifted and talented
students in magnet schools or magnet
programs in regular schools that attract
gifted and talented students from other
schools. Assistance under this program
may also include, but is not limited to,
the provision of funds to those schools
capable of attracting substantial
numbers of students of different racial
backgrounds.

Comment. One commenter objected to
the language in proposed § 755.13(b)
regarding the Secretary’s authority to
announce additional priorities through a
notice in the Federal Register. The
commenter contended that this ¢ould be
construed as circumventing the
regulatory and public comment process.

Response. No change has been made.
The language in § 755.13{b) and (c)
provides the Secretary with flexibility to
establish and limit priorities for
selection of applications in a particular
year according to unmet national needs
in the areas of mathematics, science,
computer learning, and critical foreign
languages. Prior to establishing final
priorities for a particular year, the
Secretary publishes in the Federal
Register proposed annual priorities for
public comment if the proposed
priorities are not listed in the
regulations. The Secretary considers all
public comments and recommendations
before establishing final priorities. For
example, the Secretary published for
comment on January 22, 1985 {50 FR
2848), a notice of proposed funding
priorities for nationally significant
project grants for fiscal year 1985. This
process complies with the procedures
required under section 431 of the
General Education Provisions Act
(GEPA]) (20 U.S.C. 1232). Rather than
circumventing the public comment
process, this procedure actually
increases the opportunity for the public
to comment on priorities.

Subpart C—How Does One Apply for a
Grant?

Section 755.20 What assurance must
an applicant make?

Comment. One commenter questioned

why the proposed regulations did not
elaborate on the provisions of section
211 of the EESA, governing the equitable
participation of children and teachers
from private schools.

Response. No change has been made.
The Secretary believes that the language
in § 755.20 and in 34 CFR 75.650
provides adequate guidance on
participation and that firther
elaboration is unnecessary.

Subpart D-—How Does the Secretary
Make a Grant?

Section 755.31 What are the selection
criteria for nationally significant project
grants?

Comment. One commenter questioned
the statutory authority for the criterion
listed in § 755.31(g), relating to national
significance. The commenter further
questioned why only the National
Commission on Excellence in Education
wag mentioned by name to the
exclusion of other education reports.

Response. No change has been made.
Because section 212 of the EESA does
not contain any selection criteria for the
Secretary to consider in making awards,
it is necessary for the Secretary to issue
regulations establishing selection
criteria to be used in making competitive
awards under the program. Criteria may
be tailored to the scope of the program.
Since the purpose of section 212 of the
EESA is to fund projects of national
significance, the criterion in § 755.31(g)
is consistent with meeting the purposes
of the authorizing statute.

The Report of the National

"Commission on Excellence in Education

was specifically mentioned in the
proposed regulations because it was
specifically mentioned in the legislative
history (Congressional Record, June 8,
1984, S6636-6682). In addition, given the
volume of reports on the quality of
education that have been released, the
Secretary felt it was sufficient to
mention that other reports were
considered, rather than citing each
report. )

Comment. One commenter suggested
that more than fifteen (15) points be
given to the criterion for national
significance in § 755.31(g), since the
purpose of the program is to support
projects of national significance.

Response. No change has been made.
The Secretary evaluates an application
submitted under this program on the
basis of the applicable selection criteria.
The Secretary awards up to 100 points,
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including a reserved 15 points to be
distributed among those criteria. For
each competition the Secretary
announces, through a notice published
in the Federal Register, how those
reserved points will be distributed. This
provides the Secretary with maximum
flexibility to determine how best to
distribute those reserved points, taking
into consideratisn the priorities the
Secretary has chosen for a particular
year or grant competition. Additional
points may be given for national
significance at that time.

Comment. One commenter
recommended that the language in
proposed §§ 755.31(a)(2)(v) and
755.32(a)(2)(v) be revised to require
applicants to include a description of
how appropriate instruction will be
provided to the handicapped. The
commenter contended that equal access
and treatment are not sufficient to
assure meaningful participation for the
handicapped.

Response. No change has been made.
The Secretary believes that the language
used in §§ 755.31(a)(2)}{v) and
755.32(a)(2)(v), which requires a
description of how the applicant will
provide equal access and treatment, is
sufficient to safeguard the needs of all
prospective participants who are
members of traditionally
underrepresented groups.

Section 755.32 What are the selection
criteria for critical foreign language
grants?

Comment. One commenter questioned
why there are no criteria related to the
national significance of projects for
critical foreign language grants, and why
there is relatively little emphasis on the
project’s capacity to be used as a model,
since these are among the primary
purposes of the Secretary's
Discretionary Program.

Response. No change has been made.
Section 212(c) of the EESA requires that
twenty-five percent of the funds
appropriated for this program be
reserved for awards to institutions of
higher education to improve or expand
instruction in critical foreign languages.
Languages that have been determined to
be critical, by definition, meet a critical
national need and are nationally
significant. To have a criterion for
national significance would be
redundant.

As to the concern that little emphasis
is placed on the project’s capacity to
serve as a mode), this is addressed
specifically by § 755.32(f}(2)(v) under
which the Secretary looks for
mformation such as the “extent to which
the project will provide a model or other

information that could be used by others
to solve education problems.”

Section 755.33 What special
considerations may the Secretary use in
selecting an application for funding?

Comment. One commenter questioned
the authority of the Secretary to decline
to fund a project that is eligible for
funding under another Department of
Education program.

Response. No change has been made.
Because of the limited resources
available under the Discretionary
Program, the Secretary believes it is
necessary to limit the use of those funds
to activities of national interest that
cannot be assisted under other grant
competitions.

Section 755.34 Are there restrictions
on the use of funds for equipment under
this program?

Comment. Three commenters
questioned the authority of the
Secretary to restrict the amount of funds
used under Part 755 to purchase
equipment. Two of the commenters
contended that any stated formula for
equipment purchases would pose
significant problems for potential
applicants where a reasonable
expenditure for equipment is necessary.

Response. No change has been made.
The purpose of the Secretary's
Discretionary Program is to fund
programs of national significance in
mathematics, science, computer
learning, and critical foreign languages.
Even under section 206 of the EESA for
the State grant program, a local
educational agency must first use its
Title II funds for the expansion and
improvement of teacher retraining and
inservice training in the fields of
mathematics and science, Only after an
LEA has met its needs in those areas
may the LEA use Title II funds for the
purchase of computers and computer-
related instructional equipment. Further,
the LEA may not use more than thirty
(30) percent of the Title II funds it
receives for such equipment. Similarly,
given the limited resources available
under the Secretary's Discretionary
Program, it is the opinion of the
Secretary that the Congress did not
intend a disproportionate share of those
funds to be spent on equipment. The
language in § 775.34 provides the
Secretary with the flexibility to
determine the amount of funds that may
be spent on equipment.

[FR Doc. 85-15153 Filed 6-21-85; 8:45 am)
BILLING CODE 4000-01-M

DEPARTMENT OF COMMERCE
Patent and Trademark Office
37 CFR Part 10

[Docket 407 88-4181]

Practice Before the Patent and
Trademark Office

Correction

In FR Doc. 85-2803 beginning on page
5158 in the issue of Wednesday,
February 6, 1985, make the following
correction: On page 5176, in the third
column, in § 10.23(c)(18), in the fifth line,
“committee’” should read *‘committed”.

BILLING CODE 1505-01-M

VETERANS ADMINISTRATION
38 CFR Part3

Eftective Dates of Disability and Death
Pension Awards

AGENCY: Veterans Administration.
ACTION: Final regulation amendments.

SUMMARY: The Veterans Administration
is amending its adjudication regulations
concerning effective dates of disability
and death pension awards. These
amendments are necessary because of a
recent change in the law governing
effective dates of awards. The effect of
these amendments will be to limit the
effective dates of disability and death
pension awards to the date of receipt of
a claimant’s application unless certain
specific conditions are satisfied.

DATES: These amendments are effective
October 1, 1984, as provided by law.

FOR FURTHER INFORMATION CONTACT:
Robert M. White (202) 389-3005.

SUPPLEMENTARY INFORMATION: On
pages 5074250744 of the Federal
Register of December 31, 1984, the
Veterans Administration published
proposed amendments to 38 CFR 3.151,
3.152, and 3.400. Interested persons were
given until January 30, 1985, to submit
comments, suggestions or objections to
the proposed amendments. Since no
comments, suggestions or objections
were received, the’amendments have
been adopted as proposed.

The Administrator has certified that
these regulations do not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act 5 U.S.C. 601-612.
Therefore, pursuant to 5 U.S.C. 605(b),
these regulations are exempt from the
initial and final regulatory flexibility
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analyses requirements of sections 603
and 604. The reason for this certification
is that these regulations impose no
regulatory burdens on small entities,
and only claimants for VA benefits will
be directly affected.

In accordance with Executive Order
12291, Federal Regulation, the VA has
determined that these regulations are
non-major for the following reasons:

(1) They will not have an effective on
the economy of $100 million or more.

(2) They will not cause a major
increase in costs or prices.

{3) They will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Handicapped, Health
care, Pensions, Veterans.

(The Catalog of Federal Domestic Assistance
program numbers are 64.104 and 64.105)
Approved: May 23, 1985.
By direction of the Administrator.
Everett Alvarez, Ir.,

Deputy Administrator.

PART 3—{AMENDED]

38 CFR Part-3, Adjudication, is
amended as follows:

1. Section 3.151 is revised to read as
follows:

§3.151 Claims for disability benefits.

(a) General. A specific claim in the
form prescribed by the Administrator
must be filed in order for benefits to be
paid to any individual under the laws
administered by the VA. {38 U.S.C.
3001(a}). A claim by a veteran for
compensation may be considered to be
a claim for pension; and a claim by a
veteran for pension may be considered
to be a claim for compensation. The
greater benefit will be awarded, unless
the claimant specifically elects the
lesser benefit. :

{b) Retroactive disability pension
claims. Where disability pension
entitlement is established based on a
claim received by the VA on or after
October 1, 1984, the pension award may
not be effective prior to the date of
receipt of the pension claim unless the
veteran specifically claims entitlement
to retroactive benefits. The claim for
retroactivity may be filed separately or
included in the claim for disability
pension, but it must be received by the

<

VA within one year from the date on
which the veteran became permanently
and totally disabled. Additional
requirements for entitlement to a
retroactive pension award are contained
in § 3.400(b) of this chapter. -

(38 U.S.C 3010(b)(3))

2. Section 3.152 is revised to read as
follows:

§3.152 Claims for death benefits.

(a) A specific claim in the form
prescribed by the Administrator (or
jointly with the Secretary of Health and
Human Services, as prescribed by
§ 3.153) must be filed in order for death
benefits to be paid to any individual
under the laws administered by the VA.
(See § 3.400(c) concerning effective
dates of awards.) (38 U.S.C. 3001(a))

{b)(1) A claim by a surviving spouse
or child for compensation or
dependency and indemnity
compensation will also be considered to
be a claim for death pension and
accrued benefits, and a claim by a
surviving spouse or child for death
pension will be considered to be a claim
for death compensation or dependency
and indemnity compensation and
accrued benefits. (38 U.S.C. 3001(b)(1))

(2) A claim by a parent for
compensation or dependency and
indemnity compensation will also be
considered to be a claim for accrued
benefits. (38 U.S.C. 3001(b}(2})

(c)}(1) Where a child’s entitlement to-
dependency and indemnity
compensation arises by reason of
termination of a surviving spouse’s right
to dependency and indemnity
compensation or by reason of attaining
the age of 18 years, a claim will be
required. (38 U.S.C. 3010{e).) (See
paragraph (c)(4) of this section.) Where
the award to the surviving spouse is
terminated by reason of her or his death,
a claim for the child will be considered a
claim for any accrued benefits which
may be payable. .

{2) A claim filed by a surviving spouse
who does not have entitlement will be
accepted as a claim for a child or
children in her or his custody named in
the claim.

{3) Where a claim of a surviving
spouse is disallowed for any reason
whatsoever and where evidence
requested in order to determine
entitlement from a child or children
named in the surviving spouse’s claim is
submitted within 1 year from the date of
request, requested either before or after
disallowance of the surviving spouse’s
claim, an award for the child or children

will be made as though the disallowed
claim had been filed solely on their
behalf. Otherwise, payments may not be
made for the child or children for any
period prior to the date of receipt of a
new claim.

(4) Where payments of pension,
compensation or dependency and
indemnity compensation to a surviving
spouse have been discontinued because
of remarriage or death, or a child
becomes eligible for dependency and
indemnity compensation by reason of
attaining the age of 18 years, and any
necessary evidence is submitted within
1 year from date of request, an award
for the child or children named in the
surviving spouse’s claim will be made
on the basis of the surviving spouse’s
claim having been converted to a claim
on behalf of the child. Otherwise,
payments may not be made for any
period prior to the date of receipt of a
new claim.

3. Section 3.400 is amended by
revising paragraphs (b)(1) and (c) to
read as follows:

§3.400 General.

* * * *

(b) * % &

(1) Disability pension (§ 3.3(c)). An
award of disability pension may not be
effective prior to the date entitlement
arose.

(i) Claims received prior to October 1,
1984. Date of receipt of claim or date on
which the veteran became permanently
and totally disabled, if claim is filed
within one year from such date,
whichever is to the advantage of the
veteran.

(ii) Claims received on or after
October 1, 1984. (A) Except as provided
in paragraph (b)(1)(ii}(B) of this section,
date of receipt of claim.

(B) If, within one year from the date
on which the veteran became
permanently and totally disabled, the
veteran files a claim for a retroactive
award and establishes that a physical or
mental disability, which was not the
result of the veteran’s own willful
misconduct, was so incapacitating that
it prevented him or her from filing a
disability pension claim for at least the
first 30 days immediately following the
date on which the veteran became
permanently and totally disabled, the
disability pension award may be
effective from the date of receipt of
claim or the date on which the veteran
became permanently and totally
disabled, whichever is to the advantage
of the veteran. While rating board
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judgment must be applied to the facts
and circumstances of each case,
extensive hospitalization will generally
qualify as sufficiently incapacitating to
have prevented the filing of a claim. For
the purposes of this subparagraph, the
presumptive provisions of § 3.342(a) do
not apply.

(c) Death benefits—(1) Death in
service (38 U.S.C. 3010(j), Pub. L. 87-825)
(8§ 3.4(c), 3.5(b]). First day of the month
fixed by the Secretary concerned as the
date of actual or presumed death, if
claim is received with 1 year after the
date the initial report of actual death or
finding of presumed death was made;
however benefits based on a report of
actual death are not payable for any
period for which the claimant has
received, or is entitled to receive ar
allowance, allotment, or service pay of
the veteran.

(2) Service-connected death after
separation from service (38 U.S.C.
3010(d), Pub. L. 87-825) (§§3.4(c), 3.5(b)).
First day of the month in which the
veteran's death occurred if claim is
received within 1 year after the date of
death; otherwise, date of receipt of
claim.

(3) Nonservice-connected death after
separation from service. (i) For awards
based on claims received prior to
October 1, 1984, first day of the month in
which the veteran’s death occurred if
claim is received within one year after
the date of death; otherwise, date of
receipt of claim.

(ii) For awards based on claims
received on or after October 1, 1984, first
day of the month in which the veteran's
death occurred if claim is received
within 45 days after the date of death;
otherwise, date of receipt of claim (38
U.S.C. 3010(d)) (Octaober 1, 1984)

{4) Dependency and indemnity
compensation—(i} Deaths prior to
January 1, 1957 (§ 3.702). Date of receipt
of election.

(ii) Child (38 U.S.C. 3010(e)}, Pub. L. '
87-835). First day of the month in which
entitlement arose if claim is received
within 1 year after the date of
entitlement; otherwise, date of receipt of
claim. :

(iii) Deaths on or after May 1, 1957
(in-service waiver cases) (§§ 3.5(b)(3)
and 3.702). Date of receipt of election.
(See § 3.114(a))

* * * * *

(38 U.S.C. 210(c))

[FR Doc. 85-14697 Filed 6-21-85; 8:45 am]
BILLING CODE 8320-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 61

[CC Docket No. 83-1145, Phase |; FCC 85-
293]

Investigation of Access and
Divestiture Related Tariffs

AGENCY: Federal Communications
Commission.
ACTION: Policy Statement.

SUMMARY: In this Order, the
Commission finds the routing of all
undesignated interLATA traffic to one
particular interexchange carrier
(“default”) to be unreasonable and
prescribes an allocation plan that must
be implemented by local exchange
carriers in all central office equal access
conversions that take place after May
31, 1985. This action will enhance the
customer's ability to make an informed
choice in the presubscription process
and encourage interexchange company
competition.

EFFECTIVE DATE: May 31, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Joanne M. Salvatore, Tariff Division,
Common Carrier Bureau {202) 632-7265.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 61
Tariffs.

Memorandum Opinion and Order

In the matter of investigation of access and
divestiture related tariffs, CC Docket No. 83-
1145 Phase 1, FCC 85-293.

Adopted: May 31, 1985.

Released: June 12, 1985.

By the Commission.
L. Background

1. Pursuant to the Modification of
Final Judgement,! the Bell Operating
Companies (BOCs) were ordered to
provide equal access 2 where technically
feasible to their customers by
September 1986. Equal access allows
end users to access facilities of a
designated interexchange carrier (IXC)
by dialing “1” only. The end user has the
additional capability of using other IXCs
by dialing a five-digit access code
(10XXX). Presubscription is the process
that enables end users to select a

' United States v. American Tel. & Tel., 552 F.

. Supp. 131 {D.D.C. 1982), aff'd sub nom. Maryland v.

United States, 460 U.S. 1001 (1983) (MF]).

2Equal access is defined as that which is “equal
in type, quality, and price to that provided to AT&T
and its affiliates.” /d. at 227, Equal access has also
been referred to as Feature Group D access, easy
dialing and 1+ Service.

primary IXC prior to a central office
conversion to equal access. The District
Court held that under the MF], the BOCs
were permitted ““to route to AT&T the
calls of any customer who, by the time
equal access is available, has failed to
make a selection of an IXC either by
predesignation or by dialing an access
code.” * The Court also found that the
MF] did not preclude a BOC “from
employing either the allocation or the
blocking option should it choose to do
so.”"*

2. In the Commission's ECA Tariff
Order,*® we recognized that AT&T would
enjoy a definite competitive advantage
as the “‘default” carrier. We stated,
however, that the MFJ requirements of -
BOC presubscription customer
information and mandatory new
subscriber presubscription “would
mitigate and eventually eliminate
AT&T's advantage without the
inconvenience or expense of blocking or
distributing calls by formula.” ¢In order
to give consumers a fair opportunity to
evaluate competing carrier services
during the equal access transition, we
ordered that a subscriber be allowed to
select an IXC without charge during the
six-month period following the equal
access conversion date.

3. As a result of the above decisions,
most BOC's used the “default”
procedure. The BOCs provided
customers with presubscription
information that told them of the
opportunity to designate a primary IXC
of their choice. The customers were also
informed that they would have to make
individual arrangements for service with
the IXC. If no such arrangements were
made, the customer was *‘defaulted” to
AT&T. Northwestern Bell (NWB),
however, decided not to default non-
presubscribed customers to AT&T and

3United States v. Western Electric, 578 F. Supp.
668, 676 (D.D.C. 1983). This process has been
referred to as “default” to the American Telephone
and Telegraph Company (AT&T). The lawfulness of
the “default” scheme under the Communications
Act was not before the Court.

4Id. at 676 n.39. Allocation is a method by which
non-presubscribed customers are assigned to IXCs
in the same proportion as the presubscribed
customers. For example, if Carrier A obtained 40
percent of the presubscribed customers, Carrier B
obtained 30 percent and Carrier C obtained 30
percent, they would receive those percentages of
non-presubscribed customers. Call blocking is
another alternative to default. Using this method, a
caller, who has neither presubscribed nor dialed a
five-digit access code and who attempts to make a
1+ long distance call, is referred to a recorded
message that ingtructs him how to presubscribe or
to use the five-digit access codes.

s Investigation of Access and Divestiture Related
Tariffs, CC Docket No. 83-1145, Phase 1, 97 FCC 2d
1082 (1984} (ECA Tariff Order).

8]d. at 13-8.
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instead, devised a pro rata allocation
plan.”

4. During this proceeding, several
parties petitioned the Commission to
reconsider the “default” procedure
because they considered the routing of
all undesignated traffic to AT&T to be
anticompetitive. In our Order on
Reconsideration,® we found that the
record was insufficient to determine
whether it is reasonable to route all
undesignated traffic to one particular
IXC. We requested comment on this
issue and on reasonable and workable
alternative methods to “default” and
how these methods could be
implemented without undue
inconvenience to end users.®

5. The majority of commenters!®
responded in favor of replacing the
existing “default” procedure with a pro
rata allocation plan. After careful
consideration of the record and for the
reasons discussed below, we are
prescribing a uniform pro rata allocation
plan that all local exchange carriers, as
defined herein, must put into effect by
the date established in this Order.!!

1I. Comments

6. All commenting parties agreed that
the customer’s ability to make an
informed choice of an IXC was essential
to a successful equal access
presubscription process. The
commenters unanimously called for
improvement in customer information

"This plan, accompanied by a leiter from J.E.
Blair, was filed with the Commission for
informational purposes on February 28, 1985 (NWB
Plan). The NWB Plan consists of a two-ballot
procedure, A customer is notified of equal access
conversion 90 days prior 1o its occurrence and given
a ballot on which to indicate a preference for a
primary IXC. Customers who fail to return their
ballots to NWB are sent a second ballot giving them
another opportunity to choose an IXC and
indicating which IXC they will be assigned to if no
sclection is made. Customers not returning their
second ballot are assigned to the designated
carriers and allowed six months after the
conversion date to select different carriers without
churge. The allocation method employed by NWB is
random with respect to customers. The percentage
of non-presubscribed customers assigned to any
carrier is based on actual presubscription figures.

*Investigation of Access and Divestiture Related
Tariffs, CC Docket No. 831145, Phase I, FCC 85-69,
50 FR 9462 (Mar. 8, 1985) (Order on
Reconsideration).

°Id. at para. 23.

*See Appendix A for a list of the 37 initial
commenters and the 24 parties that replied. In
addition to these comments, the Commission also
received the following informal responses: 74 letters
from citizens, a "default” auction proposal from a
University of California—Los Angeles professor and
letters from Congressman Edward Feighan -of Ohio,
Cincinnati Telecommunication for the Deaf, Inc., the
City of New York Department of Consumer Affairs.
and Sweeny-Old Ocean Telephone Company.

"' See Appendix B for the actual text of the
prescribed allocation plan. Paragraph 1 of this plan
defines which carriers are responsible for
implementation of this plan. See also para. 32. infra.

/
and education,'? and - most parties
agreed that a non-ex:lusive balloting
systein was the best means of ensuring
affirmative customer choice.?

7. Commenters ' in favor of a pro rata
allocation plan such as the one currently
used by NWB argued that default was
preserving AT&T's monopoly power
over the marketplace and that an
allocation plan was not only workable
but was stimulating at least a 20 percent
increase in customer participation in the
presubscription process.® Parties
attributed the low presubscription levels
associated with default to customer
inertia. These parties argued that the
default procedure gives customers no
incentive to make an affirmative
response to the presubscription process
and that AT&T is receiving an
unwarranted windfall. Many parties
found fault with the practice of
informing customers that failing to
respond to the presubscription notices
would result in uninterrupted easy
dialing service with their current long
distance carrier. ’

8. In its comments, which are
representative of those parties in favor
of the prescription of an allocation
method, DOJ gave four.reasons why the
Commission should adopt an allocation
plan such as NWB's. First, NWB’s
experience has proved that a viable and
reasonable alternative to default exists.
Second, the MF] does not prohibit the
Commission from mandating an
alternative to default as long as the
implementation of equal access is not
delayed. Third, a ballot and allocation
plan such as NWB's is more consistent

2 Center/Checkbook stated that it was very
difficult for customers to obtain the information
necessary to make an informed choice of a primary
IXC. It recommended that the BOCs be required to
create an inexpensive way for customers to acquire
objective comparative information on features and
rates of long distance carriers.

13 A non-exclusive balloting system allows a
customer o designate his primary [XC either by
ballot or by directly contacting the IXC for service.
The BOCs and AT&T commented in favor of a non-
exclusive balloting system. Each of the BOCs stated
in its individual comments that it was either
currently using a ballot system or in the process of
converting to one.

"“The commenters supporting the use of an
allocation plan were: Allnet, Center/Checkbook,
Comptel, Contel, DOJ, Empire. FPSC, GTE Sprint,
Lexitel. MPSC, Microtel, MCI, MTN, NWB and PNB,
NYNEX, RCI, SBS, Southland. SWBT T8I, Teltec/
Satelco, TRAC. US Telecom, USTS and Western
Union.

1 DOJ is responsible for enforcing the MF] and
has exercised this responsibilty by requiring the
BOCs to file compliance plans with respect to equal
access conversions. On February 8, 1985, it asked
the Regional Holding Companies (RHCs) to provide
equal access conversion data. See DOJ Comments
at 8. After reviewing the statistics received, DO}
stated in its comments summary that 65-70 percent
of NWB's customers have affirmatively chosen a
primary IXC while less than 50 percent of the
customers of the other BOCs have done so.

with the requirements of the
Communications Act that a common
carrier is forbidden "to make or give any
undue or unreasonable preference or .
advantage to any particular person.” '¢
Fourth, DOJ has concluded from its
review of statistics submitted by the
RHCs that allocation is, in fact, cheaper
to implement than the current default
procedures.'?

9. Although most commenting parties
supported implementation of the NWB
Plan and urged its adoption because it
has been successfully tested, several
parties '® suggested modifications to this
plan. Most of the proposed
modifications related to the type of
customers the IXCs would be assigned
through the allocation process. These
proposals included: (1) allocating only
business customers, (2) allowing IXCs to
check the creditworthiness of their
assigned customers before acceptance
of them, (3) allowing IXCs to reject
certain assigned customers for any
reason, (4) allocating only customers
that had a specified level of monthly toll
bills, {5) allowing IXCs to limit the
number of allocated customers they will
accept, and (6) requiring the local
exchange company {LEC) to provide
specific end user inter-LATA traffic data
to the IXC without additional charge.'®

10. MCI urged the Commission to
require the allocation procedure to.take
place after the conversion date instead
of after the return of initial ballots as
provided in NWB's Plan, in order to
provide customers 90 days to determine
their choice of carrier and to return their
initial ballots. MCI stated that the
allocation percentages would be more
representative of customer choice if this
extended period of time for the return of
the initial ballot were given. For similar
reasons, SBS, RCI and USTS also
requested that customers be notified of
the availability of equal access 120 days
prior to the equal access conversion
date rather than the 90 day period used
by NWB. Contel suggested that a three-
month rather than six-month period for
non-presubscribed customers to select a
primary IXC free of charge would

1647 U.S.C. 202(a). DOJ stated that default is
preferential treatment of AT&T by the BOCs and
that the BOCs cannot demonstrate that this
discrimination is just and reasonable.

This conclusion is based on the fact that NWB
uses a computer tape to update the necessary
systems rather than the more expensive service
order process used by the other BOCs in
implementing default.

¢ These parties were: Allnet, Center/Checkbook.
Contel, Lexitel. MPSC. MCI, RC}, SBS, Southland,
Teltec/Satelco, US Telecom, and USTS.

1B NYNEX urged the Commission to reject the
commenters’ proposed modifications to the NWB
Plan because they are not in the public interest.
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reduce the industry's administrative
burden. The City of New York
Department of Consumer Affairs
advocated that ballots contain a choice
for no primary interexchange carrier
which would indicate that the customer
is opting to make all long distance calls
by using a 10XXX access code. MCI also
argued in favor of an allocation plan for
public phones.

11. RCI argued that “equal” allocation
of default traffic was preferable to an
NWB-type allocation based on relative
percentage of presubscribed customers.
Allnet, GTE Sprint, Microtel, MCI and
SWBT argued in favor of "retroactive”
allocation where all non-presubscribed
customers in equal access conversions
prior to an allocation plan effective date
should be recontacted and subject to a
ballot and allocation process. Alinet
proposed an alternative to “retroactive”
allocation which would reduce all future
allocations to AT&T by the percentage
of end offices that had already
converted prior to the implementation of
an allocation plan.

12. Parties in favor of an allocation
plan disagreed as to how the
Commission should implement such a
plan. Contel and Pacific stated that the
Commission should adopt general
guidelines requiring allocation rather
than rigidly applied rules. NYNEX,
BellSouth and GTE Sprint argued that
because there were several forms of
allocation plans being proposed by
various LECs, the Commission should
specifically define the allocation
mechanisms to be used. MTN, NWB and
PNB replied that the NWB Plan should
not be adopted nationally because it
was formulated to respond to the
marketplace and that carriers need
continued flexibility in order to adapt an
allocation plan to changing market
conditions. California, Pacific, SNET
and USTA stated that the default issue
should be decided at the state level with
input from the LECs. :

13. Most commenters that argued
against allocation argued that it would
cause undue customer inconvenience
and confusion, and considered
allocation an unnecessarily coercive
and drastic measure.* Parties opposed
to an allocation plan cited default as the
most reasonable alternative because of
its cost efficiency. AT&T argued that
default is neither an unreasonable
practice nor discriminatory. AT&T's
cited the MF] as the basis for this
conclusion and stated: “As a matter of
law and of fact, the customers involved
here are already AT&T customers, and

20The majority of citizen lettera received by the
Commission argued against a LEC making a primary
long distance carrier choice for them.

were intended under the Decree to
remain so until they select another
company as their primary interexchange
carrier.” 2

14. AT&T further argued that the
current default system was working well
and that it should remain in place.
Based on independent survey data,?
AT&T provided the following
conclusions. First, customers
overwhelmingly understand the
presubscription process and are aware
of the selection they are being asked to
make. Second, customers understand
that if they do not make a selection and
notify another interexchange carrier,
they will continue to have gervice
provided by AT&T. Finally, customers in
both allocation and non-allocation areas
overwhelmingly prefer that '
undesignated traffic be routed to AT&T
rather than allocated among the IXCs.

15. NARUC argued against allocetion,
believing that it disadvantaged new
entrants in. the interexchange market
that are in the process of developing a
customer base. DOD was opposed to the
implementation of the allocation process
because of its interpretation that the
Competition in Contracting Act requires
that it not permit contracts with a new
carrier on an allocated basis. Rochester
argued against the prescription of
allocation for small rural independent
telephone companies because it would
significantly increase costs and
administrative responsibilities.

16. Alternatives to default and the
allocation process were also suggested
by commenting parties. The auctioning
of the non-presubscribed customers to
the highest IXC bidder together with the
IXCs ability to resell these customers in
a secondary market was suggested by
Lexitel, MPSC and a U.C.L.A. professor.
These parties believed that auctioning
was the best alternative because it
encouraged competition amcng IXCs
and allowed the marketplace to
determine which IXC was most capable
of serving these customers. Parties
opposing the auction method stated that
this procedure would result in
unnecessary customer confusion and
high costs. FPSC stated that the cost of
implementing an auction would be likely
to exceed any revenue generated by the
winning bid.

17. Lexitel, SBS, TSI, TRAC and

‘Center/Checkbook argued in favor of

call blocking as a viable alternative to
default. They stated that call blocking is
the most equitable way of administering

2' AT&T Comments at 4.

228ee Presubscription Market Study prepared by
Marketing Viewpoints, Inc., a national market
research organization, which AT&T filed with its
comments.

the presubscription process because this
method prohibits customers who have
not preselected easy dialing carriers
from making any 14 long distance calls.
Customers attempting to make such
calls receive a recording that instructs
them to dial a five-digit access code of
the IXC they wish to use. The recording
also suggests that the customer call the
LEC Business Office to arrange for a
primary IXC. Several parties opposed
this method because it is too costly to
impleraent and could cause extreme
confusion and inconvenience to the
customers. USTA argued that call
blocking would indiscriminately block
emergency calls or calls from disabled
customers. Parties alleged also that this
method would put a substantial burden
on the LECs since they would most
likely be contacted with customer
complaints.®

111. Discussion

18. In our Order on Reconsideration,
we stated that “the practice of routing
all default traffic to AT&T can only be
justified by a strong showing of
necessity” and that “if, in fact, pro rata
plans for distributing default traffic can
be implemented without undue customer
inconvenience, then the basis for the
ECA Tariff Order’s determination in this

B GTE Sprint filed a request for enlargement of
issues in response to our request for comments on
the default issue. GTE Sprint and other IXCs
commented that the implementation of equal access
and the transition of long distance service from a
protected monopoly to a fully competitive
marketplace required modification of Commission
policies. The other interexchange carriers were
Allnet, Comptel, Lexitel MCI, SBS, Teltec/Satelco,
US Telecom, USTS, and Western Union. MPSC also
addressed these other equal access issues and
requested the Commission to ascertain the IXCs’
ability to absorb allocated traffic and to compele
without the 55 percent access charge discount.

Since we specifically focused our request for
comments on the default isgue, the extraneous
issues raised by GTE Sprint will not be considered
here. Furthermore, these issues do not appear to be
within the scope of this proceeding. CC Docket No.
83-1145 is an investigation of the lawfulness of the
filed access tariffs and their compliance with our
access charge rules. Proposals to change or
reconsider those rules should be submitted in a new
rulemaking petition. We, therefore, deny GTE
Sprint's request for enlargement of issues.

In addition, the following issues raised by KPSC,
Rochester and SNET will not be considered in this
Order. KPSC advocated that the Commission
consider the proper level of service charge for
changing a predesignated carrier. We believe that
this issue was sufficiently dealt with in the ECA
Tariff Order. The Phase Il Order of the MTS and
WATS Market Structure Inquiry, CC Docket No. 78—
72 has addressed Rochester's concerns about
implementation of equal access by the Independent
Telephone Companies. SNET requested that the
default decision recognize and resolve certain equal
access and network reconfiguration {(EANR) cost
issues for Indepandents. These issues are being
considered in the EANR Investigation, CC Docket
No. 85-93, and by the Federal-State Joint Board in
CC Docket No. 80-288.
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matter is seriously undermined.” After
reviewing the comments and the results
of the NWB Plan implementation, we
find that routing of all default traffic to
ATS&T cannot be justified by a strong
showing of necessity. We believe our
prior concerns that an allocation plan
would cause undue customer burden
and confusion have been dispelled by
NWB's experience with its allocation
plan. Customer participation under the
NWB Plan is significantly greater than
under the other BOC defau It plans.
There have been no complaints to the
NWB area Public Service Commissions
or to the company itself that the process
is burdensome.? For the reasons
discussed below, we find the current
default procedure to be unreasonable.
We are prescribing an allocation plan
that is effective May 31, 1985.26

19. Although the District Court
permitted the routing of undesignated
long distance traffic to one IXC, it
clearly refrained from making this
procedure mandatory.2? In addition, the
Court did not find any basis in the
decree to preclude any LEC “from
employing either the allocation or
blocking option should it choose to do
80."28 The Court's main reservations
about the prescription of an allocation
plan were whether such a plan could be
implemented fairly and without undue
customer inconvenience and confusion.

20. With the experience gained from
implementation of the NWB plan, we
believe that the Court’s concerns have
not been realized. NWB has encouraged
competition in its area and has provided
customers with an opportunity to make
an affirmative and informed choice of a
primary IXC. In contrast, the other BOCs
that have implemented the default
procedure by sending only a notice of
equal access conversion have provided
their customers with no incentive to
take advantage of a competitive market.

#¢Order on Reconsideration at para. 22.

2 See Letter from J.E. Blair at 2, n.7., supra. In
addition, none of the citizen letters against
allocation received by the Commission were from
NWB cutomers. See n.20, supro. Most of the citizens
were concerned about their choice of long distance
carrier being taken from them. The NWB Plan and
the plan we are prescribing today provide several
opportunities for customers to choose a carrier.
Customers can avoid the allocation process by
affirmatively selecting a primary IXC.

2The allocation plan requirements and the
designation of afffected carriers are desoribed in
this Order at paras. 31-37, infra. The complete plan
is contained in Appendix B.

27 See 0.3, supra.

28 United States v. Western Electric, 518 F. Supp.
at 676 n.39. The Court also cited the Department of
Justice Response which stated: "The Department of
Justice has concluded that nothing in the decree
prohibits an Operating Company from requiring
predesignation or impairs the appropriate regulatory
body from imposing such a requirement (Response
of United States at 2).”

Customers have been told that they do
not need to take any action to retain
easy dialing. Default, in fact, has

. allowed the BOCs to give AT&T a

distinct and artificial advantage that is
unwarranted. By allowing customers to
default to one IXC, the BOCs are
appearing to endarse one IXC as the
best choice.2? In addition, default gives
AT&T a powerful incentive to dissuade
customers from affirmatively exercising
their right to select a primary IXC.

21. NWB'’s method of conveying
information, providing ballots and
notifying customers of allocation in the
event of no IXC selection, encouraged
more than double the percentage of
customers (60 to 70 percent versus 30
percent) to make an affirmative choice
of an IXC compared with the rest of the
BOCs. This increased customer
participation, together with the lack of
customer complaints, demonstrates that
an allocation plan can promote the goals
of the MF] and competition without any
of the drawbacks cited by the Court.
DOJ which supported the Court's
conclusion at the time, is now
advocating that the Commission require
all BOCs to employ a ballot and
allocation process.2° In its comments,
DO]J stated:

In our opinion, a ballot/allocation
procedure is more consistent with protecting
the competitive process than default, which
automatically assigns customers to only one
competitor. By increasing the incentives of all
ICs to provide helpful information to
consumers, thereby facilitating the ability of
customers to make rational, informed choices
among the ICs, a ballot/allocation system
promotes efficient functioning of the
market.3?

22. We also find under sections 201(b)
and 202(a) of the Communications Act,
47 U.S.C. 201(b), 202(a),? that “default”

- 28 We cannot agree with NARUC's argument that

new competitors would be disadvantaged by
allocation. On the contrary, new competitors by
appearing on the ballot and participating in
allocation, have a better chance to persuade
customers to try their service than they would under
the default procedure.

30 DOJ's only proviso to this recommendation
was that the implementation of an allocation
process must not have an adverse impact on the
BOC's ability to meet their obligations under the
MF].

31 DOJ Comments at 20-21.

32Gection 201(b), 47 U.S.C. 201(b), provides that
“any such charge, practice, classification, or
regulation that is unjust or unreasonable is hereby
declared to be unlawful.” Section 202(a). 47 U.S.C.
202(a), states that “it shall be unlawful for any
common carrier to make any unjust or,unreasonable
discrimination in charges, practices, classifications,
regulations, facilities, or services fororin .
connection with like communication service,
directly or indirectly, by any means or device, or to
make or give any undue or unreasonable preference

- or advantage to any particular person.”

is an unreasonable and discriminatory
practice. The BOCs through their tariffs
automatically presubscribe a customer
to AT&T and only change that
presubscription to another carrier upon
request of the customer. As a result of
this “default” procedure, AT&T's
customers may acquire its services by
doing nothing. The other IXCs must,
however, aggressively advertise in order
to get their potential customers to take
an affirmative action and select an IXC.
This practice clearly accords AT&T
preferential treatment and gives it an
advantage over its competitors. The
marketing advantage that AT&T enjoys
is not predicated on any quality or
pricing difference but rather on its
historical monopoly position. “Default”
is, therefore, unreasonable and contrary
to the public interest because it favors
one carrier over others without a
justified showing of necessity and
denies the benefits of comptetition.

23. Since the BOCs charge all IXCs the
same amount for Feature Group D
access, this “default” practice is also
discriminatory. Through this procedure,
only AT&T obtains the benefit of
receiving all undesignated traffic. The
amount of.this traffic is not insignificant.
We have noted that as many as 70
percent of a central office’s customers
may be undesignated at the time of
cutover. See para. 21, supra. Under
Section 202(a), 47 U.S.C. 202(a), this
discrimination is only permissible if the
BOCs can demonstrate that it is just and
reasonable. The BOCs have argued that
“default” should remain because other
alternatives presents undue
inconvenience and confusion to the
customer and are more costly. The
implementation of the NWB Plan has
provided sufficient evidence that a
viable alternative to default exists.
NWB's experience considerably
weakens any arguments of undue
customer inconvenience or confusion.
As discussed in para. 24, infra, the
BOCs are also not able to justify
“default” on the basis of cost efficiency.
The BOCs, therefore, have not met the
burden of justifying why discrimination
in favor of AT&T through the “default”
process is reasonable and should be
allowed to continue. We conclude that
“default” of undesignated traffic to
ATS&T is unreasonable and under
section 201(a) of the Communications
Act, 47 U.S.C. 201(a), the Commission is
exercising its authority to prescribe
presubscription procedures that will
better serve the public interest.®?

33 For the same reasons, we find that “default” to
a non-AT&T IXC is equally unreasonable. In an
. Continued
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24. One of the main contentions of the
commenting parties against allocation is
that this plan is not cost efficient and is
much more expensive to implement than
default.? This argument has been
disproved also by NWB's experience.
NWSB has estimated the cost of its ballot
and allocation procedure, including the
mailings, tabulation of ballots and
orders, allocation of non-presubscribed
lines and switching machine updates, to
be $.75 a line. This process avoids the
need for service orders which are priced
substantially higher (approximately $5-6
per order). This service order cost is in
addition to the cost of mailing, printing
and preparing the customer
notifications. We agree with DOJ,
therefore, that the costs of allocation are
not prohibitive and, in fact, make the
allocation process a more viable
- alternative.®®

25. We agree with the commenters
that requested detailed guidelines for
the allocation process. Because of the
short time in which the majority of the
remaining equal access conversions are
to take place and because several
carriers have proposed different
allocation plans and modifications to
the existing NWB Plan, we are requiring
all carriers to follow our specific
guidelines so that allocation will be
implemented uniformly on a fair,
reasonable and timely basis across the
Nation. The modifications suggested by
the commenters are untested and in
many cases circumvent important
aspects of the plan.3® Limiting the IXC
acceptance of allocated customers
would allow some carriers to choose
only attractive customers while other
carriers would be allotted a greater
portion of less attractive customers. In
addition, IXCs who have agreed to
participate in the allocation process
have an obligation as common carriers
to serve all customers allocated to them.
Removing some or all of the eligibility
criteria for IXCs would also be
detrimental to customers because
substantially equivalent service could
not be assured. For these reasons and in

.order to ensure timely implementation of
this Plan, we are not incorporating (with

informal letter to the Commission, Sweeny-Old
Ocean Telephone Company proposed “‘default” to a
non-dominant IXC that would agree to provide a
centrally located tandem switch for the
implementation of equal access service for small
independent telephone companies. This proposal
will not be adopted.

3 These parties did not provide data to
substantiate their allegations that default was less
costly than allocation.

3 Sge DOJ Comments at 13-14.

%6 See paras. 8-10, supra, for a description of
proposea modifications. :

one exception discussed below) the
proposed modifications to NWB Plan.%”

26. The modification that we are
adopting to the allocation plan pertains
to the time period allowed for customer
selection on the initial ballot. Several
carriers requested that 30 days be added
to the conversion schedule and MCI
requested that allocation take place
after the conversion date which would
allow over 60 days for customer review
of the initial ballot. See para. 10, supra.
We will permit flexibility in this area of
customer review of the initial ballot as
long as it does not interfere with or
delay the equal access conversion
schedule. These time periods may be
extended according to the following
parameters. The LECs may send a
second ballot with the allocated IXC
designation to their customers as early
as 40 days prior to the conversion date
but no later than 90 days after that date.

27. Alternatives to allocation such as
call blocking and auctions may not be
substituted for the allocation process.
We believe that call blocking, while
theoretically the most equitable solution
for treatment of non-presubscribed
customers, is too costly, represents an
administrative burden to the carriers,
would require a lengthy implementation
period and would cause the most
confusion and inconvenience to
customers.® For the same reasons, the
planning and implementation of an
auction of default customers is not an
acceptable alternative to the prescribed
allocation plan.

28. The argument that non-
presubscribed customers should be
allocated to all IXCs equally is without
merit. There is no rationale for allowing
IXCs a larger portion of customers than
what they acquired through their own
marketing efforts. To avoid customer
confusion, unnecessary administrative
burdens and expense, retroactive
allocation will not be ordered for
conversions prior to the effective date of
this Order. In the ECA Tariff Order, we
allowed the BOCs to route all
undesignated traffic to one particular
IXC. We are, therefore, aware that

37 The proposed modifications to the allocation
plan that we are not adopting include Contel’s
three-month free charge period, the City of New
York Department of Consumer Affairs' proposal for
a “no primary IXC" ballot selection and MCI's
proposal for allocation of public phones. We found
that three months is not adequate time for customer
evaluation of competing long distance services in
the ECA Tariff Order. see n.5, supra. The “no
primary IXC" option is similar to a call blocking
feature which we find to be too burdensome. See
para. 27, infra. Public phone allocation may be
determined on a local basis. See Appendix B,
section 24 of the allocation plan. .

38 This decision does not affect the use of call
blocking for new customers.

customers participating in eugal access
conversions prior to May 31, 1985 were
given AT&T as their IXC at the time of
those conversions pursuant to the
Court’s ruling.?® Equal access
conversions taking place after May 31,
1985 will differ because customers will
now have the capability of making an
informed choice and have no IXC until
they either select one or are allocated to
one. We have rejected the notion that
passive customers “belong” to a
particular IXC on the date of equal
access conversion. Those customers
already assigned under plans which we
have permitted to be effective do,
however, have an “equal access
relationship” with an IXC. In light of our
previous decision, we believe that
ordering retroactive allocation would be
unfair and disruptive to those customers
that now have an IXC because of
“default”. One-time balloting of
customers previously defaulted to AT&T
will be required, however, in order to
ensure that these customers have a
meaningful opportunity to make a
selection among qualifying IXCs under a
balloting procedure. We believe this
balloting opportunity is essential both
for reasoned consumer choice and for
equity purposes. See para. 34, infra.

29. In order to assure uniform
implementation of and compliance with
the allocation plan, we are requiring that
interstate access tariffs be revised to
reflect the incorporation of this plan into
the presubscription process. LECs must
expand the current presubscription
material located in their access tariffs to
include the requirements of the
allocation plan and its effects on the
presubscription charges.* These
revisions do not need to be in great
detail. An outline of the information
required is contained in the Ordering
clause in para. 40, infra. In addition, the
LECs must reference this Order and
specifically Appendix B in the
presubscription section of their tariff.
The tariff must also state that this Order
with all Appendices will be available for
inspection in the Public Reference Room
of the Tariff Division at the main
building of the Commission and that it
can also be obtained from the
Commission’s commercial contractor.

30. Finally, we agree with all
commenting parties that improvement of
customer education and information on
the equal access presubscription process
is of paramount importance. Each LEC
and IXC should strive to develop clear
and detailed information that promotes

3% SGee n. 3, supra.
“0For most LECs, this information is contained in
Section 13 of their tariffs.
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increased customer participation in the
selection of primary IXC.* For example,
NWB is using question and answer
brochures and providing an 800 number
for customer questions in addition to its
regular presubscription process
information.*? In adddition, we are
requiring in the second ballot mailing
that the LECs include a detailed
explanation of how allocation
percentages and random customer
.assignments will be determined. By
maximizing the customer’s ability to
make an informed choice, the regulatory
intrusion of an allocation plan is
decreased proportionately.

IV. Allocation Plan Requirements

31. The Commission has created an
allocation plan that is modeled after the
NWB Plan.*® We have modified this plan
to allow some implementation flexibility
for the participating carriers.* For
example, LECs may determine how
many ballots are to be sent to their
customers, whether the initial ballot will
be sent out earlier than 90 days prior to
conversion and whether allocation will
take place prior to or after the equal
access conversion date. We do require,
however, that all carriers adhere to the
fundamental plan requirements without
deviation. Any carrier that finds itself
unable to comply with one or more -
provisions of this plan or believes the
goals of this Order can be served
equally well by a modified approach
must file a petition for waiver with the
Commission.

32. Carriers that must implement this
allocation plan are the BOCs subject to
the MFJ,* GTE Corporation (GTE)
pursuant to its Consent Decree®

*1The “700" service issue asserted by Empire is
not totally resolved by the institution of a
mandatory allocation process. See Empire
Comments at 2-5 for a discussion of this problem.
Allocated customers will receive their respective
IXC recordings which may indicate that they chose
that IXC. AT&T will no longer be the only carrier to
have this “advantage.” The LECs may want to
restrict these recordings to identification of th
carrier only. :

42 See Appendix C for these examples.

4 See Appendix B for the text of the Commission
prescribed allocation plan.

* See Appendix C for examples of NWB material
formats. Since these formats have proved to be
workable and reasonable, plan participants are
encouraged to follow these examples as closely as
possible.

58¢e. N. 1, supra.

“éUnited States v. GTE Corp., Civ. Action No. 83—
1298 (D.D.C.. sl/ip op. Dec. 13, 1984) (Proposed Final
Judgment). Pursuant to the Court's approval of this
Proposed Final judgment, GTE and the DOJ entered
into a Consent Decree on December 21, 1984 which*
contained a phased-in implementation timetable for
the provision of non-discriminatory equal access to
interstate communications facilities by the
subscribers of the GTE coperating companies.

Independent Telephone Companies
pursuant to the Commission’s Phase Il
Order *7 and any local exchange
company that provides equal access on
a voluntary basis. These carriers are
required to inform the 1XCs of all local
procedures and schedules.

33. The implementation of this Plan
should take place as soon as possible in
order to promote affirmative customer
choice for the remaining period of the
equal access conversions. Carriers are
required to implement fully the
allocation plan on a retroactive basis for
all conversions that take place on or
after the effective date of this Order,
May 31, 1985. Because a large number of
equal access conversions will take place
between June and December of 1985, we
believe it is important to implement the
allocation plan as soon as possible. We
are aware that some LECs will not be
able to implement this plan immediately.
We do not believe, however, that the
allocation of nonpresubscribed
customers after May 31, 1985 will cause
any disruption to customers because
they will be aware of the change in
equal access conversion procedure and
relatively few customers will be affected
by this provision. To minimize any
disruption to these customers, the
affected LECs should inform these
customers of their pending allocation
and implement the allocation plan as
quickly as possible so the fewest
number of customers possible will be
affected. LECs are permitted to continue
to route calls of nonpresubscribed
customers to AT&T during the transition
period that occurs when an equal access
conversion takes place after May 31,
1985 but prior to the implementation of
the LEC's allocation plan.

34. For equal access conversions that
have taken place prior to May 31, 1985,
the carriers are responsible for sending
a ballot to all non-presubscribed
customers. The LEC should deterniine
which customers have not
presubscribed a short time before this
balloting procedure is to take place.
Customers who selected an IXC after
their equal access conversion date but
prior to the specified ballot date should
not receive a ballot. This ballot will
allow these customers an opportunity to
make an affirmative selection of a

“TMTS and WATS Market Structure Phase I, CC
Docket No. 78-72, FCC.85-98, released Mar. 19, 1985
(Phase Il Order). In this decision, the Commission
extended equal access interconnection obligations
to the Independent Telephone Companies
recognizing certain limitations. These companies
generally must provide equal access in their stored
program control switching offices within three years
of the receipt of a reasonable request for equal
access in the area served by such facilities from any
IXC.

primary IXC. If these customers do not
return this ballot, the LEC is not
required to send them a second ballot,
and they may remain with their current
long distance carrier. LECs should begin
this retroactive balloting procedure
within 80 days of the effective date of
this Order and complete this process for
all affected central offices no later than
June 1, 1986.

35. The allocation plan consists of a
two-ballot procedure whereby the
customer is given two opportunities to

" select a carrier before being assigned to

an IXC by the LEC.* The IXC must
affirmatively notify the LEC of its
intention to participate in the allocation
process and the IXC must meet certain
criteria to be eligible for participation.
By requiring that these criteria be met
by the 1XCs, we are by no means
returning to more stringent regulation of
the 1XCs designated as “forborne” under
the Competitive Carrier Rulemaking, CC
Docket No. 79-252. These eligibility
criteria protect the non-presubscribed
customers by ensuring them service that
is substantially equivalent to their
existing service. IXCs are voluntarily
submitting to these eligibility
requirements when they agree to
participate in the allocation process.

36. The LEC must notify customers by
an initial ballot and letter that equal
access will be available to them
approximately 90 days prior to the
conversion date. The customer is
instructed that he has 30 days to return
the ballot with his primary IXC
designated. The customer may also
make direct service arrangements with
the IXC. The IXC provides a list of
customers that have directly contacted it
to the LEC by the initial ballot deadline.
The LEC processes the customers that
have designated a primary 1XC and
determines which customers have not
exercised their choice of IXC.°If a
discrepancy occurs between a customer
ballot and an IXC customer list, the
ballot shall take precedence unless
direct customer contact initiated by the
LEC resolves this conflict.

37. Allocation takes place by
determining the results of the initial
balloting process and assigning non-
presubscribed customers randomly to
the IXCs in the same proportion as the
presubscribed customers. We have
granted the LECs flexibility regarding

4 A minimum of two ballots is required. The LECs
may opt to provide customers with additional ballot
opportunities to select an IXC.

* All customers must select an IXC for 1+ dialing
including those customers that are currently signed
up with IXCs that now require them to dial
additiona! digits prior to dialing the long distance
telephone number.
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the point at which this allocation may
be made. See para. 26, supra. If
customers do not return their initial
ballots, they receive a second ballot
indicating that they will be assigned to
the IXC specified if they do not return
the ballot by the due date. If customers
return the second ballot, their selection
is processed accordingly. Customers
who do not return the second ballot by
the specified due date will be connected
to the IXC indicated on the ballot
effective with the equal access
conversion. Allocated customers have
six months after the equal access
conversion date to change to an IXC of
their choice without charge, The LEC
must process all customer ballots and
carrier lists that are received 20 days
prior to the conversion. LECs are urged
to process customer ballots as close to
the conversion date as possible. This
capability will depend on the degree of
sophistication of the allocation system
used.

V. Conclusion; Ordering Clauses

38. We believe that our decision today
to prescribe an allocation plan that
increases consumer awareness of the
presubscription process and the
available range of service and carrier
choices is beneficial to the public
interest. This plan gives the [XCs added
incentive to offer new and competitive
services as a means of affirmatively
attracting presubscriptions. The most
important aspect of this plan is that
customers will be better able to exercise
their right to choose a primary long
distance carrier.

39. Accordingly, it is ordered pursuant
to section 205 of the Communications
Act, 47 U.S.C. 205, that all local
exchange carriers as defined herein
must put into effect immediately the
allocation plan prescribed by the
Commission in Appendix B of this
Order.

40. 1t is further ordered that the
interstate access tariffs of the local
exchange carriers must be revised to
reflect the allocation plan within 15 days
of the release date of this Order on 30
days’ notice. These revisions must
include language providing for (1) end
user notification and non-exclusive
balloting procedure, (2) allocation
process, (3) interexchange carrier
customer lists, (4} customer choice
discrepancy, (5] retroactive balloting
procedure, and (6) presubscription
charge application.

41. It is further ordered that §§ 61.58
and 61.74 of the Commission's Rules, 47
CFR §§ 61.58, 61.74 are waived for the
purposes of implementing this order.

42, It ig further ordered that this order
is effective upon adoption.*®

Federal Communications Commission.
William ]. Tricarico,
Secretary.

Note.—Due to the continuing effort to
minimize publishing costs, Appendices A
{Default commenting parties) and C (NWB
Plan Material Formats) will not be published
herein. However, copies of the complete
Memorandum Opinion and Order may be
obtained from the International Transcription
Service, 1919 M St., NW., Washington, D.C.
20554, Tel.: (202) 857-3800. A copy is also
available for public inspection in the FCC
Dockets Branch, Rm. 239, and the FCC
Library, Rm. 639, both also located at 1919 M
St.. NW., Washington, D.C. The appendices
are also filed with the original at the Office of
the Federal Register.

Appendix B—Allocation Plan

1. Application. This Plan must be put
into effect by all companies
implementing equal access which
include: Bell Operating Companies
pursuant to the Modification of Final
Judgment,! GTE pursuant to its Consent
Decree,? Independent Companies
pursuant to Commission Order 3 and all
local exchange companies that provide
equal access on a voluntary basis. These
companies will be referred to as local
exchange companies (LECs) throughout
this Plan. The carriers participating in
the equal access process and providing
long distance service to customers will
be referred to as interexchange
companies (IXCs).

2. Effective Date and Retroactivity
Requirement. The effective date of this
Allocation Plan is May 31, 1985. The
affected LECs are obligated to carry out

50The Commission finds that, because the
prescription of an allocation plan relieves
restrictions on competition and represents a
statement of policy and because a great number of
equal access conversions are scheduled to take
place in the immediate future, the public will benefit
from patting this plan into effect without delay. An
immediate effective date is, therefore, in the public
interest and has good cause pursuant to 5 U.S.C.

§ 553(d).

Y United States v. American Tel. & Tel.. 552 F.
Supp. 131 (D.D.C. 1882), aff'd sub nom. Maryland v.
United States, 460 U.S. 1001 (1983).

2 United States v. GTE Corp., Civ. Action No. 83~
1298 (D.D.C., Dec. 13, 1984) (Proposed Final
Judgment). Pursuant to the Court’s approval of this
Proposed Final Judgment, GTE and the Department
of Justice entered into a Consent Decree on
December 21, 2784 which contained a phased-in
implementation timetable for the provision of non-
discriminatory equal access to interstate
communications facilities by the subscribers of the
GTE Operating Companies.

IMTS and WATS Market Structure, Phase 111, CC
Docket No. 78-72, FCC 85-98, released Mar. 19, 1985.
In this decision, the Commission extended equal.
access interconnection obligations to the
Independent Telephone Companies recognizing
certain limitations. The Independent Telephone
Companies include Cincinnati Bell and Southern
New England Telephone Company.

this Plan for all customers that are
subject to equal access conversions on
or after May 31, 1985. For those
customers subject to equal access
conversions that take place from May
31, 1985 until the time that the LEC has
its allocation procedure in place, the
carrier is responsible for contacting
those customers on a retroactive basis
according to the provisions of this Plan.
For those conversions taking place prior
to May 31, 1985, the carriers are required
to contact all non-presubscribed
customers on a one-time ballot basis
pursuant to the retroactive ballot
procedures set forth in paragraph 25
infra.

3. Plan Implementation. The
Allocation Plan must be implemented
according to the specific provisions
contained herein. If for any reason the
LEC cannot implement this Plan as it is
prescribed, the LEC must file an
application for waiver with the
Commission. The LECs and IXCs have
been given flexibility to create their own
systems and materials to effectuate this
Plan. Examples of material formats used
by Northwestern Bell (NWB) have been
provided in Appendix C. Since these
formats have proved to be workable and
reasonable, Plan participants are
encouraged to follow these examples as
closely as possible.

4. Presubscription Procedure.
Presubscription is the process by which
end user customers may select (prior to
a central office conversion to equal
access) one primary interexchange
carrier, from among several available
carriers, to carry their “1+" interLATA
long distance calls. Customers must be
informed of the options available to
them at least 90 days prior to their
central office's equal access conversion
date.* Customers are allowed one free
selection of an IXC up to six months
after their ceptral office converts to
equal access.

5. End User Notification and Equal
Access Balloting Process. The LEC must
notify end user customers of the
availability of equal access in their
particular area through the mailing of an
Equal Access Ballot. This ballot will
include the names of all the IXCs
wishing to participate in the
presubscription process and will be one
means for customers to make their
carrier selection known to the LEC. (See
Letter of Agency Procedure, paras. 9-11,
infra.) Using the ballot, a customer may
either select a primary IXC for all of its

*This 90-day period was ordered pursuant to
Investigation of Access and Divestiture Related
Tariffs. CC Docket No. 83-1145, Phase 1, 49 FR 8174
{Mar. 12, 1984). :
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lines, or it may choose a different carrier
for each of its lines. Only one carrier
may be selected for each particular line.
In the case of a multi-line hunt group, a
customer may select only one carrier
through the ballot process. Customers
should be able to make special
arrangements to split the multi-line hunt
group terminals among several IXCs by
contacting their LEC Business Office.

6. Mailing of the ballots for each office
will occur approximately 90 days prior
to the central office conversion date.
LECs may cluster central office
conversions and consolidate mailing
dates according to the first central office
conversion in the cluster. LECs may also
stagger the mailing of ballots over a
number of days for practical purposes
but, in no case, may ballots be mailed
out later than 85 days prior to the
conversion date.

7. The LECs must devise a method to
give IXCs an equal opportunity to
appear first on the Equal Access Ballot.
Methods to ensure an equitable order of
placement of IXCs on the ballot may
include: a random change in the order of
IXCs on an equal percentage of the
ballots or an alphabetical listing of the
IXCs that is rotated the number of times
equal to the number of participating
IXCs on a corresponding percentage of
the ballots.

8. Initial Ballot. The initial ballot must
contain the following information:

8.1. Caption: Equal Access Ballot.

8.2. LEC Name and Customer’s Name,
Address and Telephone Number.

8.3. Instructions for use of the ballot.

8.4. Option One which allows
customer to indicate one carrier for all
lines.

8.5. Option Two which allows
customer to indicate a different carrier
for each line

8.6. List of IXCs appropriately
identified and their business and
residence customer contact numbers.

8.7. Equal access conversion date.

8.8. Ballot due date.

8.9. Signature and date line for
customer’s use.

8.10. Address where ballot should be
mailed.

This initial ballot must be accompanied
by a cover letter explaining
presubscription and a self-addressed
envelope. The cover letter should clearly
inform the customer of all options in the
presubscription process. See Appendix
C for examples of an Equal Access’
Ballot and the accompanying letter.
Customers should be asked to return the
initial ballots within 30 days of their
receipt. Although customer baltots will
be accepted after this 30 day period, this
initial deadline determines when the

allocation percentages can be
calculated. The LECs should make
arrangements for the forwarding of any
ballots that are mailed to a LEC location
other than the one designated on the
return envelope. For example, if the LEC
has designated an outside vendor to
tabulate the ballots and ballots are
mistakenly sent to the LEC Business
Office or included in customer bill
payments, the LEC should immediately
forward these ballots to the proper
location.

9. Letter of Agency Procedure. A
customer has the option of
independently containing the IXC to
make arrangements for long distance
service. Since ballots contain all of the
customer’s lines, the IXC should .
encourage its customers to mail the IXC
the ballots or mail them to the LEC. The
return of the ballots will ensure the
accuracy of the selection process for all
customer lines and multi-line hunt
groups.

10. All IXCs may seek custoner
commitments to use their services and
designate them as their primary IXC. All
such commitments must be supported by
a statement signed by the customer,
which at a minimum recognizes these
conditions:

10.1. The customer designates the IXC
to act as the customer's agent for the
presubscription process.

10.2. The customer understands that
only one IXC may be designated as the
customer's primary IXC for any one
telephone number and that selection of
multiple carriers will invalidate all such
selections.

10.3. The customer understands that
any primary IXC selection after the
initial one will involve a charge to the
customer.

10.4. The specific telephone number(s)
for which the primary IXC is being
designated must be listed.

11. Any IXC providing the LEC with a
list of customers (see para. 12, infra)
who have selected that IXC as their
primary carrier must accompany it by a
document affirming that the IXC does, in
fact, have signed letters of agency that
comply with the conditions cited in
para. 10, supra, or a ballot for each
customer on the list. This list and
accompanying doecument are due on or
before the specified date indicated on
the LEC schedule. The IXC must also
agree to accept responsibility for any
billing disputes arising from
implementation of its customer list. All
written documentation must be made
available to the LEC in the event of a
dispute. See Appendix C for an example
of the letter NWB uses for these
purposes.

12. Interexchange Carrier Lists. The
LEC must accept IXC lists of customers
that have made individual arrangements
with a specific IXC to designate that
IXC as their primary long distance
carrier. To be included in the office
conversion, all carrier lists must be
provided to the LEC no later than the
time specified on the LEC schedule. The
form of this list is to be agreed upon by
the LEC and IXC in advance of the due
date. For example, NWB allows carrier
lists in magnetic tape, paper list or
ballot form but different timelines are
provided for each format. Late customer
lists or lists that are not within the
guidelines agreed to by the LEC may be
rejected. If an IXC accepts LEC ballots
from end users, it may provide a list of
these customers to the LEC in another
agreed upon format. The IXC must,
however, retain the actual ballots for .
ingpection by the LEC for a period of
one year after the conversion date.

13. IXC lists of customers must be
processed by the LEC if they are .
received by the specified initial ballot
deadline. Customer lists from the IXCs
will also be honored from the initial
ballot deadline to the second ballot
deadline, but changes included on these
lists will only affect allocated
customers.

14. Second Ballot. Approximately 50
days before an office conversion, those
customers who have not yet made a
carrier selection, either through the
Equal Access Ballot or directly to an

" IXC, must be sent a second ballot. This

ballot must give the customer another
opportunity to make a carrier selection.
The customer must be notified that, if
the ballot is not returned to the LEC by
the date indicated, the customer line(s)
will be assigned to the carrier indicated
on the ballot. A customer wishing to
select a carrier other than the one .
indicated may do so simply by
indicating the preferred carrier on the
second ballot and returning it in the
enclosed envelope by the ballot
deadline. The second ballot must
contain the following information:

14.1. The same information as the initial
ballot. (See para. 8, supra.)

14.2. A conspicuous notice that the
customer will be assigned to the IXC
indicated on the conversion date if the
second ballot is not returned or if the
customer does not make individual
arrangements with another IXC.

14.3. The assigned IXC, with customer
contaci telephone numbers.

14.4. The ballot deadline.

This ballot should also be accompanied
by a letter summarizing the above
requirements and describing in detail
how the allocation of customers will
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take place. The LECs should make every
effort to inform customers of their
options in the equal access process and
the importance of exercising their choice
of a primary IXC. In addition to the
second ballot and letter, NWB also
encloses a brochure that contains
questions and answers about the
process. NWB also provides an 800
number for customers to ask questions
that are not answered in the written
information. See Appendix C for
examples of NWB's second ballot, letter
and brochure.

15. Number of Ballots. A minimum of
two ballots is required. LECs may opt to
provide their customers with more than
two ballot opportunities to select an IXC
if they find it beneficial to do so.

16. Ballot and Carrier List Process
Schedule. The LEC must process all
customer ballots and carrier lists that
are received 20 days prior to the
conversion. To the extent their
processing system permit, the LECs are
urged to process customer ballots as
close to the conversion date as possible.

17. Allocation Process. The LEC must
tabulate the initial ballots and the
carrier lists received and determine the
percentage of customers that selected
each IXC. The LEC must also prepare a
list of all customers who did not return~
an initial ballot. IXCs participating in
the allocation process will then have
non-presubscribed customers assigned
to them, at random, in proportion to the
results of the first ballot response for
that particular central office. For
example: Assume that Carriers A, B, and
C appear on the initial ballot. After the
ballots and carrier lists are returned, it
is determined that Carrier A received 25
percent of all the customer line
responses, Carrier B received 45 percent,
. and Carrier C received the remaining 30

percent. The LEC will then assign 25
percent of the non-responding customers
(lines) to Carrier A, 45 percent to Carrier
B, and 30 percent to Carrier C.

18. Residence and Business
Allocaticn. Separate allocation
processes will be used for residence and
business lines. For example: If a carrier
receives 20 percent of the business lines
and 15 percent of the residence lines
through the initial ballot end carrier list
process, the carrier will bz allocated the
same percentages of business and
residence customers on tke second
ballot.

19. Allocated Customer Conversion
Date Flexibility. This Plan incorporates
the 90-day schedule that NWB has

" implemented. According to this
schedule, customers are allocated after
the initial ballot deadline and if they do
not return a ballot by the specified
second ballot due date, they are

converted to their assigned primary 1IXC
on the equal access cutover date. The
LECs are allowed to extend the period
before which allocations are made and
are permitted to convert allocated
customers to their assigned IXC after the
official central office equal access
conversion date. The LEC may not;
however, send second ballots to its
customers any earlier than 40 days prior
to the conversion date or any later than
90 days after that date.

20. Allocation Process Where All
IXCs Do Not Participate. In central
offices where one or more of the IXCs
appearing on the first ballot have
notified the LEC that they do not wish to
participate in the allocation, the non-
presubscribed customers are allotted in
the following manner. The percentage of
lines that the nonparticipating IXCs
acquired through the initial process are
allocated to the remaining 1XCs
according to their initial results. For
example: The initial presubscription
results show that Carrier A receives 30
percent of the lines, Carrier B, 30
percent, Carrier C, 15 percent, Carrier D,
15 percent and Carrier E, 10 percent.
Carriers D and E have stated that they
will not participate in allocation. The
non-presubscribed customers will be
allocated by giving both Carriers A an B
40 percent of the lines, and Carrier C, 20
percent.

21, Late Ballets. If a ballot or Letter of
Agency is not received by the LEC by
the second ballot deadline, the customer
will be allocated to the IXC listed on the
second ballot as the assigned carrier.
Ballots received between the second
ballot deadline and the conversion date
must be honored as soon as possible by
the LEC. Late ballots may be given to
the LEC's Business Office and handled
under normal procedures for changing
an IXC selection. Allocated customers
must also be allowed to make a free
primary IXC choice during the six-month
period after the conversion date by
contacting the LEC Business Office.

22, Customer Initiated Changes In
Service. If a customer moves or
disconnects during the balloting process,
he is handled by the LEC Business
Office and normal service order
procedures apply. If a customer only
wishes to change his primary IXC, the
Business Office will initiate the change
and charge the customer the appropriate
presubscription change fee. New
customers are to be handled by the
Business Office according to the LEC's
new customer presubscription
procedures. These procedures should
provide new customers with an
opportunity to obtain a ballot and make
an interexchange carrier selection.

23. Customer Choice Discrepancy.
When customers indicate more than one
carrier choice per line on the ballot, or
return an illegible ballot, the LEC must
contact the customer for clarification. .
‘When both a ballot and Letter of
Agency are received for one customer
and the designated primary IXC does
not match on both documents, the ballot

" takes precedence and the LEC must
process the customer's choice shown on
the ballot. In the event that two or more
IXCs provide to the LEC a customer list
indicating that a particular customer has
designated them as the primary IXC, the
customer in question must be allocated
along with the non-respondents to the
initial ballot. In this instance, the letter
accompanying the second ballot for that
particular customer must mention that
the customer is involved in a conflict
between two or more IXCs and that a
selection must be made by the specified
deadline unless the assigned carrier
indicated on the ballot is the customer's
choice. A list of these customers in
conflict must be sent to the affected
IXCs by the LEC. Those IXCs not
involved in any customer conflicts
should receive a zero conflict report
from the LEC. See Appendix C for
examples of documents used in
conjunction with customer choice
discrepancies.

24. Special Handling of Certain
Accounts. In addition to providing major
accounts with ballots, the LEC should
contact those customers directly and
encourage them to presubscribe when
an initial ballot is not received. The LEC
is responsible for defining a major
account but must include large business
customers, federal, local and state
governments, and colleges and
universities in this classification. The
LECs must also determine
presubscription procedures for special
accounts such as WATS lines, public
and semi-public coin telephones, charge-
a-call telephones and customer-owned
coin telephones and inform the IXCs of
their decision.

25. Retroactive Balloting Procedure.
LECs must provide another opportunity
for non-presubscribed customers to
select a primary IXC where end offices
were converted to equal access prior to
May 31, 1985. This provision only
applies to LECs that were not using a
balloting/allocation process prior to that
date. The LECs must send a ballot to
each non-presubscribed customer and
allow 30 days for return. The LEC
should determine which customers have
not presubscribed a short time prior to
the maiting out of the ballots. Customers
who presubscribed after their equal
access coversion date but prior to the
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balloting procedure should not receive
ballots. If the customer does not return
the ballot and select a primary IXC by
the ballot deadline, the LEC will take no
action and allow the customer to remain
with his current 1+ long distance
carrier. If the customer does return the
ballot within the 30 days, the LEC
should process the change in the central
office at no charge and notify the IXC. A
letter should accompany this ballot
explaining that the customer is being_
given the opportunity to select a primary
carrier but that no change will occur
unless the ballot is returned within the
specified time. No second balloting or
allocation is required for those
customers that were subject to equal
access conversion dates prior to May 31,
1985.

26. Retroactive Balloting Schedule.
The LECs must begin this retroactive
balloting procedure within 90 days of
the effective date of this Order and
complete this process for all affected
central offices no later than June 1, 19886.

27. Presubscription Charges.

. Customers making carrier selections
either by returning the ballot to the LEC
or by contacting the IXC directly during
the 90 day period prior to the equal
access conversion date or during the six
months following the conversion date
are entitled to do so free of charge.
These customers, however, will incur a
presubscription change charge for any
subsequent changes. Any allocated
customer may use the second ballot or
may contact the LEC Business Office to
make a carrier selection even after
allocation has taken place. There will be
no charge for this selection, if it is done
within six months after the office
conversion. A customer will not incur a
presubscription change charge if he
selects a primary carrier as part of the
retroactive balloting process.

28. Local Exchange Company
Responsibility. The LEC must establish
the necessary mechanisms in order to
provide the following information to its
customers and the interexchange
carriers.

28.1. Inform IXCs of ordering
procedures, terms and conditions for the
provision of Feature Group D Switched
Access Service and provide any
necessary forms for this ordering
process.

28.2. Provide IXCs with central office
equal access conversion schedules six
months prior to the cutover date.5

5This requirement is a result of the Modification
of Final Judgment. See n. 1 supra. ’

28.3. Provide documents for IXCs to
confirm their participation in the
allocation process.

28.4. Provide schedules to IXCs for
the balloting and allocation process.
These schedules should specify firm
dates and times for all IXC and LEC
activities. The LEC must promptly notify
the IXCs of any changes that occur in
these schedules.

28.5. Create ballots, accompanying
explanatory letters and ballot return
envelopes.

28.6. Provide necessary interim and
final reports of allocated customers to
IXCs. The LEC must provide a minimum
of three reports to each IXC of its
customers during the balloting process.
All three reports will reflect customer
designation of the IXC as its primary
long distance carrier as indicated both
by the ballot process and the Letter of
Agency procedure. The first customer
report must be made available to the
IXC halfway between the initial ballot
mailing date and the initial ballot
deadline. The second report should be
sent to the IXCs after the initial ballot
deadline and the final report should be
sent at the end of the process for a
central office equal access conversion.
The LEC may decide to provide
additional reports as it deems
necessary.

See Appendix C for examples of the
above information. '

29. Interexchange Carrier
Participation Requirements. In order to
be considered eligible to be on an Equal
Access Ballot, an IXC must order
Feature Group D Switched Access
Service from the LEC. The IXC must
comply with the Feature Group D
ordering procedures of the LEC and a
firm order for this service must be
received no later than 120 days prior to
the central office equal access
conversion date. Any IXC that places an
order after that time will not be included
on that office’s ballot. At the time of
order placement, the IXC must provide
the following information:

29.1. The IXC name exactly as it
should appear on the ballot.

29.2. A customer contact number that
will appear on the ballot. The IXC may
provide two contact numbers if it wishes
to divide business and residence calls.

29.3. The name of a person for the LEC
to contact if questions arise.

29.4. Any other information that the
LEC has allowed or required. (Some
IXCs have put marketing or service
information on the NWB ballot. See
Appendix C.)

IXCs must strictly adhere to the
schedules provided by the LEC in order

to effect successful equal access
conversions.

30. Interexchange Carrier Allocation
Choice. 1XCs choosing to be on the
ballot may participate in the allocation
process. These carriers must notify the
LEC of their intention of participating in
the allocation process 52 days prior to
the conversion date. When IXCs notify
the LEC of their participation in
allocation, they must state whether they
opt for allocation of either business or
residential customers, or both. IXCs who
wish to receive allocated traffic must
meet the following criteria for a two-
year period:

30.1. The IXC must appear on the
initial ballot.

30.2. The IXC must have the capability
of offering service to any point within
the continental United States.

30.3. The IXC must not impose any
fixed monthly or nonrecurring charges to
assigned customers without their
consent.

30.4. The IXC must provide service to
the allocated end users that is equal to
that provided to the IXC's presubscribed
customers.

30.5. The IXC must not charge its
assigned customers a rate for its service
that will exceed the highest price in
effect for MTS-type service without their
consent.

30.8. If an IXC wishes to change any
of the above criteria within a two-year
period from the conversion date, it must
notify its allocated customers of those
changes 30 days before these changes
are to take place. If the customer
decides to change carriers because of
the IXC's change in policy, the carrier
must pay the charges associated with
making that change.

An example of an IXC acceptance form
of these criteria is included in Appendix
C

31. Cancellation of IXC Participation.
If an IXC elects to discontinue its
Features Group D Service offering prior
to the conversion date of a central
office, the IXC is obligated to notify the
LEC of the cancellation. The IXC must
contact all end users which selected that
IXC and notify them that the IXC is
cancelling their service and that they
should contact the LEC to select a new
primary long distance carrier. The IXC
must notify the customer that it will pay
the presubscription change charge. The
cancelling carrier will then be billed by
the LEC the appropriate charge for each
end user.

32. Exchange of Information Between
IXCs and LECs. The LEC should
establish a standardized format to be
used for the flow of information
between the LEC and the IXCs during
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the equal access conversion and
balloting process. Formats used by NWB
include magnetic tape and paper
reports. Report deadlines should be
determined in order to insure the
accurate and orderly exchange of
information between the IXCs and the
LEC.

33. Tariff Update Requirements.
Interstate access tariffs of the local
exchange carriers must be revised to
reflect the general parameters of the
allocation plan within 15 days of the
release date of the Order, on 30 days’
notice. These revisions must include
language providing for:

33.1. End user notification and non-
exclusive balloting procedure.

33.2. Allocation process.

33.3. Interexchange carrier customer
lists.

33.4. Customer Choice Discrepancy.

33.5. Retroactive Balloting Procedure.

33.6. Presubscription Change Charge
Application.

[FR Doc. 85-15125 Filed 6-21-85; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-752]

Changes in the AM Technical Rules To
Reflect New International Agreements

AGENCY: Federal Communications
Commission.

ACTION: Final rule; Partial stay.

SUMMARY: This action stays the effective
date of the new metric AM curves in

§ 73.184, adopted by the Commission in
MM Docket No. 84-752. This stay is
necessary to permit distribution of the
new curves and related materials in
advance of the deadline for their use

EFFECTIVE DATE: Affected rule stayed
indefinitely. This action is effective June
24, 1985.

FOR FURTHER INFORMATION CONTACT:
Jonathan David, Mass Med'a Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:
partial stay

In the matter of changes in AM technical
rules to reflect new international
Agreements; MM Daocket No. 84-752.

Adopted: May 30, 1985.

Released May 31, 1985.

By the Chief, Mass Media Bureau.

1. The Commission has before it a

Motion for Stay of the Commission's
March 28, 1985, Report and Order in the

above-captioned proceeding,’ filed by
John B. Heffelfinger.2 In this document
the Commission adopted several
changes in AM technical rules to reflect
new international agreements which
had been or were being negotiated. In
his pleading, Mr. Heffelfinger questions
whether it will be possible to put certain
of the new rules into effect by the June 3,
1985, date specified in the Report and
Order.

2. The motion is not directed to the
principal changes made by the
document, namely: (1) Allowing AM
stations to use intermediate power
levels instead of restricting them to
certain fixed power levels and (2}
allowing Class III AM stations in
Alaska, Hawaii, Puerto Rico and the
Virgin Islands to increase power above
the current 5 kW limit. Rather, it is
directed to the difficulties said to arise
in connection with implementing use of
the new metric curves in § 73.184 which
were adopted by the Commission to
replace the previous curves, (based on
English units), when performing various ,
AM calculations.

3. Although Heffelfinger agrees that
there is a pressing need to convert to
metric curves, he argues that it is neither
necessary nor practical to implement
these curves immediately. Rather, he
asserts that several steps need to be
taken before use of the new curves and

. the data on which they are based can

take place. This is said to include
release of a computer print-out of the
date points used in plotting the
groundwave curves as well as the
production and distribution of the new
graph paper which is to be used in AM
field strength analysis. In addition, the
Motion points out the problem that can
arise if applications already on file need
to be amended. If the new curves are to
be used for the amendment, this means
employing different curves than were
used in preparation of the application
originally. :

4. To deal with this situation, the
Motion suggests use of a transitional
period until January 1, 1988, in which to
phase in use of the new curves. During
this period, use of the new curves could
be implemented gradually and the old
curves phased out, culminating in a
complete transition for applications filed
on or after January 1, 1986. This
arrangement is designed to provide time

€

!The document was released by the Commission
on April 24, 1885 (FCC 85-150) and was published in
the Federal Register on May 2., 1985, (50 FR 18818).

21n addition. Heffelfinger has filed a Petition for
Reconsideration of the Commission's decision
insofar as it specifies an effective date for the newly
adopted curves. However, in light of the action
being tcken on his Motion for Stay. the Petition for
Reconsideration can be dismissed as moot.

for the needed materials to be
distributed before their use becomes
mandatory.

5. As the Motion correctly notes, the
current effective date of June 3, 1985,
does not allow enough time for the
distribution of the new groundwave
curves and related material in advance
of the deadline for their use. As a result,
a delay in the effective date for the new
curves is required. However, providing a
transitional period during which both
sets of curves could be used would
disrupt the orderly processing of
applications. It is important to have
applications filed and processed under &
single, consistent standard, one defined
by the date on which the application is
filed.

6. Therefore, we will stay use of the
new curves and will continue use of the
existing curves pending completion of
the work necessary to make the new
curves available for use. After this has
been completed, a new effective date
can be established which will allow
sufficient time for their use in the
preparations of materials for filing. It is
not now possible to establish this date,
as efforts are continuing to determine
the best format to use in making the new
materials available to the industry. In
addition, as the Report and Order noted,
the Commission has adopted other new
metric curves and will be releasing new
Figures 5, 7, 8, 9, 10 and 11 of § 73.190 in
the future.We anticipate having this
material included when a new effective
date is established for the groundwave
curves.

7. Accordingly, it is ordered, that
pursuant to authority contained in
sections 4(i), 5{d){1) and 303 of the
Communications Act of 1934, as
amended, and § 0.283 of the
Commission’s Rules, the above-
referenced amendments to § 73.184 of
the Commission’s Rules are stayed.

8. It is further ordered, That the
subject Motion for Stay is granted and
That the subject Petition for
Reconsideration is dismissed as moot. -

Federal Communications Commission.
James C. McKinney,

Chief, Mass Media Bureau.

{FR Doc. 85-15115 Filed 6-21-85; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73

[MM Docket No. 83~1124; RM-4548]

FM Broadcast Station in Kerrville, TX;
Correction

AGENCY: Federal Communications
Commission.
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ACTION: Final rule; correction.

SUMMARY: On March 1, 1985, the
Commission published a Final Rule
(Report and Order) in this proceeding
concerning the assignment of an FM
broadcast station in Kerrville, TX (50 FR
8322). Inadvertently, the docket number
of this proceeding was referred to as

MM Docket No. 84-1124 in the preamble.

The correct docket number, which
appeared in the text of the document, is
MM Docket No. 83-1124.

FOR FURTHER INFORMATION CONTACT:
D. David Weston (202) 634-6530.
William . Tricarico,

Secretary, Federal Communications
Commission.

{FR Dog¢. 85-15124 Filed 8-21-85; 8:45 am]}
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 173

[Docket No. HM-166R; Amdt. Nos. 172-96,
173-185, 174-47, 176-21, 177-65, 178-83,
and 179-37]

Shipment of Hazardous Materials;
Miscellaneous Amendments

Correction

In FR Doc. 85-6030, beginning on page
11048 in the issue of Tuesday, March 19,
1985, make the following correction:

On page 11053, first column, the first
line of § 173.119 (a) (17) (ii) should have
read "(ii) Specification MC 310, MC 311
or”.

BILLING CODE 1505-01-M
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Proposed Rules

Federal Register
Vol. 50, No. 121

Monday, June 24, 1985

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 981

Handling of Almonds Grown in
California; Reopening of Time for
Receipt of Written Comments on
Roadside Sales Exemptions and
Disposition of Inedible Almonds

AGENCY: Agricultural Marketing Service
USDA.

ACTION: Proposed rule.

. SUMMARY: Notice is hereby given of
reopening the time period for filing
written comments on proposals: (1)
Clarifying the term “at retail at a
roadside stand” used in § 981.13 of the
almond marketing order; and (2)
extending from July 31 to August 31,
1985, the date by which handlers must
dispose of their inedible 1984 crop

_almonds. The reopening of the comment
period will give interested persons
additional time to analyze and submit
written comments on the proposal.
DATES: The additional time for
comments ends June 26, 1985.
ADDRESSES: Interested persons are
invited to submit written comments
concerning the proposed changes during
the extended period. Comments should
be sent in duplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, Room 2069, South Building,
Washington, D.C. 20250. Comments
should reference the date and page
number of the issue of the Federal
Register and will be available for public
inspection in the office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Frank M. Grasberger, Acting Chief,
Specialty Crops Branch, Fruit and
Vegetable Division, AMS, USDA,
Washington, D.C. 20250 (202) 447-5053.
SUPPLEMENTARY INFORMATION: Pursuant
to the Agricultural Marketing Agreement
Act of 1937 (7 U.S.C 601-674) a notice of

~ proposed rulemaking was published in

May 29, 1985, issue of the Federal

Register (50 FR 21853), regarding
changes in the administrative rules and
regulations under the Federal marketing
agreement and order for California
almonds (7 CFR Part 981). The proposal,
recommended by the Almond Board of
California which works with USDA in
administering the order, pertained to a
clarification of the phrase “at retail at a
roadside stand" used in § 981.13. The
purpose is to give the Board definitive
standards in determining when roadside
stand-sales exemptions should be
granted under that section of the order.
Another proposal would extend the
deadline date from July 31 to August 31,
1985, by which handlers must dispose of
1984 crop inedible almonds. This change
is necessary to give handlers more time
to process the record large 1984 crop.

The California Farm Bureau has
requested that the comment period be
reopened because it had insufficient
time after it received notice of the
proposals to analyze and submit written
comments on them. Therefore, the
period for receipt of written data, views,
or arguments is reopened. Written
comments must be received by June 28,
1985.

List of Subjects in 7 CFR Part 981

Marketing agreements and orders,
Almonds, California.

1. The authority citation for 7 CFR
Part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended: 7 U.S.C. 601-674.

Dated: June 18, 1985.

William J. Doyle,

Acting Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 85-15075 Filed 6-21-85; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service .

8 CFR Parts 3 and 212
[A.G. Order No. 1096-85]

Executive Office for Immigration
Review—Documentary Requirements:
Nonimmigrants; Waivers; Admission of
Certain Inadmissible Aliens; Parole

AGENCY: Executive Office for
Immigration Review, Justice.

ACTION: Proposed Regulation.

SUMMARY: The proposed revisions
would eliminate the appeal to the Board
of Immigration Appeals from a denial of
a 212(c) application by an INS district
director. The revision provides that a

212(c) application may be renewed

before an immigration judge in exclusion
or deportation proceedings and that an
immigration judge’s denial of 212(c)
relief may be appealed to the Board.
The revision would also substitute the
term “immigration judge” for the seldom
used term “special inquiry officer”
throughout the applicable sections.

DATE: Comments must be received on or
before July 24, 1985

ADDRESS: Please submit written
comments in duplicate to Gerald S.
Hurwitz, Counsel to the Director,
Executive Office for Immigration
Review, Suite 1609, 5203 Leesburg Pike,
Falls Church, Virginia 22041.

FOR FURTHER INFORMATION CONTACT:
Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, Suite 1609, 5203
Leesburg Pike, Falls Church, Virginia
22041, telephone: (703) 756-8470.

SUPPLEMENTARY INFORMATION: The
proposed revisions would streamline the
procedure for adjudication of 212(c)
applications by eliminating an appeal to
the Board in applications adjudicated by
district directors. The appeal to the
Board of an immigration judge's 212(c)
denial is retained. This change is -
proposed to encourage speedy
adjudication and economy of resources.

Under current regulations, the Board
may review the same 212(c) application
twice; once after the district director’s
denial and subsequently; in conjunction
with an appeal of an exclusion or
deportation proceeding. There appears
to be no compelling reason to justify two
separate appeals for the same
application. This revision would
eliminate one layer of appeal.

Further, the proposed rule brings
adjudication of 212(c) applications into
line with other applications such as
asylum and adjustment of status to
permanent residence, both of which
permit only one appeal to the Board
after a determination by an immigration
judge.

Due process is protected in this
revision since there may be an initial
district director's determination
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followed by a renewal of the 212(c)
application before an immigration judge
and finally a review before the Board.
Only the duplicative Board review is
removed.

Several technical changes are
proposed. To modernize terminology,
the seldom used term “special inquiry
officer” is replaced by the modern
equivalent “immigration judge” at the
appropriate places. Also, 8 CFR 3.1(b}(3)
is revised to conform to the modified
procedure.

In accordance with 5 U.S.C. 605(b), the
Attorney General certifies that this rule
will not have significant economic
impact on a substantial numbr of small
entities. This rule, if promulgated, will
not be a major rule within the meaning
of section 1(b) of Executive Order 12291.

List of Subjects
8 CFR Part 3

Administrative practice and
procedures

& C.F.R. Part 212

Administrative practice and
procedure, Aliens, Immigration.

Accordingly, it is proposed to amend
Chapter 1 of Title 8 of the Code of
Federal Regulations as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for Part 3
continues to read as follows:

Authority: 28 U.S.C. 509, 510; 5 U.S.C. 301; 8
U.8.C. 1103.

§3.1 [Amended]

2. 8 CFR 3.1(b)(3) would be revised to
read as follows:
* - * * *

(b) * & Kk v

(3) Decisions of immigration judges on
applications for the exercise of the
discretionary authority contained in
section 212(c) of the Act as provided in
Part 212 of this chapter.

* * * * *

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

3. The authority citation for Part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1184,
1225, 1226, 1228, 1252, 1182b, 1182c.

4. 8 CFR 212.3 would be revised to
read as follows:

§ 212.3 Applications for the exercise of
discretion under section 212(c).

An application for the exercise of
discretion under section 212{c) of the
Act shall be submitted on Form I-191 to

the district director in charge of the area
in which the applicant’s intended or
actual place of residence in the United
States is located prior to, at the time of,
or at any time subsequent to the
applicant's arrival in the United States.

The applicant shall be notified of the
decision and if the application is denied,
he/she shall be notified of the reasons
for denial. No appeal shall lie from a
denial. However, the application may be
renewed during proceedings before an
immigration judge under section 235,
236, and 242 of the Act and this Chapter.
An application for the exercise of
discretion under section 212(c) of the
Act may be submitted by the applicant
to an immigration judge in the course of
proceedings before him/her under
section 235, 236, and 242 of the Act and
this chapter, and shall be adjudicated by
the immigration judge in such
proceedings, regardless of whether the
applicant has made such application
previously to the district director. When
an appeal may not be taken from a
decision of an immigration judge
excluding an alien, but the alien has
applied for the exercise of discretion
under section 212(c) of the Act, the alien
may appeal to the Board from a denial
of such application in accordance with
the provisions of section 238.5(b} of this
chapter.

Dated June 10, 1985.
Edwin Meese 111,
Attorney General.
[FR Doc. 85-14919 Filed 6-21-85; 8:45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 610 and 660
[Docket No. 84N-0205]

Additional Standards for Diagnostic
Substances for Laboratory Tests;
Proposed Amendment of Additional
Standards for Reagent Red Blood
Cells.

Correction

In FR Doc. 85-13979 beginning on page
24542 in the issue of Tuedsay, June 11,
1985, make the following corrections: 1.
On page 24545, in the first column, in
§ 660.33, in the second line from the
bottom, “K,” should read “K,".

2. On page 24545, in the second
column, in § 660.34(e), in the fourteenth
and fifteenth lines, “‘blood, when”
should read “blood. When".

3. On page 245486, in the first column,
in § 660.36(a)(1), in the sixth line, "in”
should read “on”.

BILLING CODE 1505-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT -

- Office of the Assistant Secretary for

Housing—Federal Housing
Commissioner

24 CFR Parts 207, 213, 220, 221, 231,
232, 241, and 242

[Docket No. R-85-1229; FR-1819)

Prepayment Limitation for Bond-
Financed Projects

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
permit a mortgage to contain a
prepayment restriction and prepayment
penalty charge where the mortgage
funds were obtained from the proceeds
of a bond offering.

DATE: Comments must be received by
August 23, 1985.

ADDRESS: Interested persons are invited
to submit comments regarding this rule
to the Office of the General Counsel,
Rules Docket Clerk, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, D.C. 20410.
Communications-should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection and
copying during regular business hours at
the above address.

FOR FURTHER INFORMATION CONTACT:
James Hamernick, Director, Office of
Multifamily Housing Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, D.C. 20410. Telephone (202}
755~5720. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: Many
insured projects are financed from the
proceeds of bonds or bond anticipation
notes sold to the public. The typical
indenture provides, as a protection to
the bondholders, a ten-year period
during which the bonds cannot be called
except for extraordinary events such as
a mortgage default (resulting in the
payment of FHA mortgage benefits), or a
casualty or condemnation proceeding
(the proceeds of which will be used to
retire the bonds). In the usual case,
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therefore, there could be no prepayment,
for at least ten years, of a mortgage losn
financed by such a bond offering.

. Although this rule would provide for a
limitation on prepayment of bond-
financed mortgages, it remains the
policy of the Department, with respect
to most types of unsubsidized mortgage
transactions, to discourage restrictions
or prohibitions on the prepayment of
mortgage indebtedness. That policy is
modified in this rule only because of the
special nature of bond-financed
mortgages.

Accordingly, the Department, under
the rulemaking authority conferred on
the Secretary under section 211 of the
National Housing Act, 12 U.S.C. 1715b,
proposes to adopt this rule to allow a
mortgage to contain a prepayment
prohibition and prepayment penalty
charge acceptable to the Commissioner
as to term, amount, and conditions,
where the mortgage loan is financed by
the issuance of bonds.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(1)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Room 10276, Department of Housing and
Urban Development, 451 Seventh Street,
S.W., Washington, D.C. 20410.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued on February 17, 1981.
Analysis of the rule indicates that it
does not: (1) Have an annual effect on
the economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State or local governmental
agencies, or geographic regions; or (3}
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Under the provisions of 5 U.S.C. 805(b)
(The Regulatory Flexibility Act), the
undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. The rule would
permit contracting parties to provide for
limitations on prepayment, but does not
impose any new requirements.

This rule was listed as Item 66 (H-54—
83; FR-1819) in the Department’s
Semiannual Agenda of Regulations
published on April 29, 1985 (50 FR 17286,

17306) under Executive Order 12291 and
the Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance program numbers are 14.127,
14.134, 14.138, and 14.157.

List of Subjects
24 CFR Part 207

Mortgage insurance, Rental housing,
Mobile home parks.

24 CFR Part 213
Mortgage insurance, Cooperatives.
24 CFR Part 220

Home improvement, Mortgage
insurance, Urban renewal, Rental
housing, Loan programs: housing and
community development.

24 CFR Part 221

Condominiums, Low and moderate
income housing, Mortgage insurance,
Displaced families, Single family
housing, Projects, Cooperatives.

24 CFR Part 231
Aged, Mortgage insurance.
24 CFR Part 232

Fire prevention, Health facilities, Loan
programs: health, Loan Programs:
housing and community development,
Mortgage insurance, Nursing homes,
Intermediate care facilities.

24 CFR Part 241

Energy conservation, Mortgage
insurance, Solar energy, Projects.

24 CFR Part 242

Hospitals, Mortgage insurance.

Accordingly, the Department proposes
to amend 24 CFR Parts 207, 213, 220, 221,
231, 232, 241, and 242 to read as follows:

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

1. The authority citation for 24 CFR
Part 207 continues to read as follows:

Authority: Secs. 207, 211, National Housing
Act (12 U.S.C. 1713, 1715b); Sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. Section 207.14 is amended by
revising paragraph (a) and by adding a
new paragraph (d) to read as follows:

§ 207:.14 Prepayment privilege;
prepayment and late charges.

(a) Prepayment privilege. Except as
otherwise provided in paragraph (d) of
this section, the mortgage shall contain a
provision permitting the mortgagor to
prepay the mortgage in whole or in part
upon any interest payment date after
giving to the mortgagee 30 days’ notice

in writing in advance of its intention to
0 prepay.

w * * * *

(d) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

3. The authority citation for 24 CFR
Part 213 continues to read as follows:

Authority: Secs. 211, 213, National Housing
Act (12 U.S.C. 1715b, 1715¢); Sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

4. Section 213.18 is amended by
revising paragraph (a) and by adding a
new paragraph (d) to read as follows:

§213.18 Prepayment privilege;
prepayment and late charges.

(a) Prepayment privilege. Except as
otherwise provided in paragraph (d) of
this section, the mortgage shall contain a
provision permitting the mortgagor to
prepay the mortgage in whole or in part
upon any interest payment date after
giving to the mortgagee 30 days’ notice
in writing in advance of its intention to
80 prepay.

* * * * *

(d) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount and conditions.

PART 220—URBAN RENEWAL
MORTGAGE INSURANCE AND
INSURED IMPROVEMENT LOANS

5. The authority citation for 24 CFR
Part 220 is revised to read as get forth
below and any authority citation
following any section in Part 220 is
removed:

Authority: Sets. 207, 211, 220, National
Housing Act (12 U.S.C. 1713, 1715b, 1715k);
sec. 7(d). Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

6. Section 220.590 is amended by
revising paragraph (a)(1) and by adding
a new paragraph (c) to read as follows:
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§220.590 Prepayment privilege and
prepayment charge.

{a) Prepayment privilege. {1) Except
as otherwise provided in paragraph (c)
of this section, the security instrument
shall contain a provision permitting
prepayment of the loan in whole or in
part upon any interest payment date
after giving to the lender 30 days’
advance written notice.

* * * * *

(c) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bond.or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

PART 221—LOW COST AND
MODERATE INCOME MORTGAGE
INSURANCE

7. The authority citation for 24 CFR
Part 221 continues to read as follows:

Authority: Secs. 211, 221, National Housing
Act {12 U.S.C. 1715b, 1715l}; Sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

8. In § 221.524, paragraph (a)(1) and
paragraph (d) are amended to read as
follows:

§ 221.524 Prepayment privileges.

(a) Prepayment in full-—(1) Without
prior Commissioner consent. Except as
otherwise provided in paragraph (d) of
this section, a mortgage indebtedness
may be prepaid in full and the
Commissioner’s controls terminated
without the prior consent of the
Commissioner in the following cases:

* * * * *

(d) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

PART 231—HOUSING MORTGAGE
INSURANCE FOR THE ELDERLY

9. The authority citation for 24 CFR
Part 231 is revised to read as set forth
below and any authority citation
following any section in Part 231 is
removed:

Authority: Secs. 211, 231, National Housing
Act (12 U.S.C. 1715b, 1715v); sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d})).

10. Section 231.12 is amended by
revising paragraph (a) and by adding a
new paragraph (d) to read as follows.
The introductory phrase to the section is
shown for the convenience of the reader
and remains unchanged.

§231.12 Private mortgagor-nonprofit;
prepayment privilege and prepayment
charges.

In the case of a private mortgagor—
nonprofit:

(a) Prepayment in full. Except as
otherwise provided in paragraph (d) of
this section, the mortgage indebtedness
may be prepaid in full and the
Commissioner’s controls terminated
only upon the condition that the
Commissioner’s prior consent is
obtained and upon such terms and
conditions as the Commissioner may
prescribe.

* * * * *

(d) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

11. Section 231.13 is amended by
revising paragraph (a) and by adding a
new paragraph (c} to read as follows:

§231.13 Private mortgagor-profit;
prepayment privileges and prepayment
charges.

(a) Prepayment privilege. Except as
otherwise provided in paragraph (c) of
this section, the mortgage shall contain a
provision permitting the mortgagor to
prepay the mortgage in whole or in part
upon any interest payment date after
giving to the mortgagee 30 days’ notice
in writing in advance of its intention to
80 prepay.
* * * * *

(c) Prepayment of bond-financed
morigages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

PART 232—NURSING HOME AND
INTERMEDIATE CARE FACILITIES
MORTGAGE INSURANCE

12. The authority citation for 24 CFR
Part 232 continues to read as follows:

Authority: Secs. 211, 232, National Housing
Act (12 U.S.C. 1715b, 1715w); Sec. 7(d)},

Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

13. Section 232.37 is amended by
revising paragraph (a)(1) and by adding
a new paragraph (c} to read as follows:

§ 232.37 Prepayment privilege-and
prepayment charges.

(a] * o W

(1) Prepayment privilege. Except as
otherwise provided in paragraph (c) of
this section, the mortgage shall contain a
provision permitting the mortgagor to
prepay the mortgage in whole or in part
upon any interest payment date after
giving to the mortgagee 30 days’ notice
in writing in advance of its intention to
80 prepay.

* * * * *

(c) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage _
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

PART 241—SUPPLEMENTARY
FINANCING FOR INSURED PROJECT
MORTGAGES

14. The authority citation for 24 CFR
Part 241 is revised to read as set forth
below and any authority citation
following any section in Part 241 is
removed:

Authority: Secs. 211, 241, National Housing
Act (12 U.S.C. 1715b, 17152-6); Sec. 7(b),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d}).

15. Section 241.100 is amended by
revising paragraph {a)(1) and by adding
a new paragraph {c) to read as follows:

§ 241.100 Prepayment privilege and
charge.

(a) Prepayment privilege. (1) Except
as otherwise provided in paragraph (c)
of this section, the security instrument
shall contain the following provisions:

* * * * *

(c) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the issuance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.
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PART 242—MORTGAGE INSURANCE
FOR HOSPITALS

16. The authority citation for 24 CFR
Part 242 continues to read as follows:

Authority: Secs. 211, 242, National Housing
Act (12 U.S.C. 1715b, 17152-7}; sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

17. Section 242.51 is amended by
revising paragraph (a}{1) and by adding
a new paragraph (c) to read as follows:

§ 242.51 Prepayment privilege and
prepayment charges.

(a) * h

(1) Prepayment privilege, Except as
otherwise provided in paragraph (c} of
this section, the mortgage shall contain a
provision permitting the mortgagor to
prepay the mortgage in whole or in part
upon any interest payment date after
giving to the mortgagee 30 days’ notice
in writing in advance of its intention to
80 prepay.

* * * * *

(c) Prepayment of bond-financed
mortgages. Where the mortgage is given
to secure a loan made by a lender that
has obtained the funds for the loan by
the insurance and sale of bonds or bond
anticipation notes, or both, the mortgage
may contain a prepayment restriction
and prepayment penalty charge
acceptable to the Commissioner as to
term, amount, and conditions.

Dated: June 14, 1985.
Janet Hale,
Acting General Deputy Assistant Secretary

for Housing-Deputy Federal Housing
Commissioner.

[FR Doc. 85-15157 Filed 6-21-85; 8:45 am]}
BILLING CODE 4210-27-M

24 CFR Parts 232 and 242
[Docket No. R~85-1234; FR-1806]

Refinancing of HUD-Insured Hospital
Mortgages

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: The Department proposes to
amend its regulations governing the
insurance of mortgages for hospitals.
Under this proposal, HUD would be able
to insure a mortgage given to refinance
an existing HUD-insured mortgage
covering a hospital. Insurance coverage
would, however, be subject to
limitations related to the new
mortgage's principal amount, term and

_ debt service provisions. The rule would
also correct a technical defect in the

refinancing provisions applicable to
HUD-insured nursing homes and
intermediate care facilities.

DATE: Comment Due Date: August 23,
1985.

.ADDRESS: Interested persons are invited

to submit comments to the Rules Docket
Clerk, Office of the General Counsel,
Room 10276, Department of Housing and
Urban Development, 451 Seventh Street
SW., Washington, D.C. 20410-5000.
Communications should refer to the '
above docket number and title. A copy
of each communication will be available
for public inspection during regular
business hours at the above address.
FOR FURTHER INFORMATION CONTACT:
James L. Hamernick, Director, Office of
Insured Multifamily Housing
Development, Room 6128, Department of
Housing and Urban Development, 451
Seventh Street SW., Washington, D.C.
20410-5000, telephone (202) 755-5720.
(This is not a toll-free number).
SUPPLEMENTARY INFORMATION:

A. Refinancing of Insured Hospital
Mortgages

Section 242 of the National Housing
Act {the Act), 12 U.S.C. 17152-7,
authorizes the Department to insure any
mortgage that covers a new or
rehabilitated hospital, including
equipment to be used in its operation,
subject to express limitations. The
Department's regulations governing the
insurance of mortgages for hospitals are
in 24 CFR Part 242.

Section 223(a)(7) of the Act, 12 U.S.C.
1715(a)(7), authorizes the Department to
insure, under any section or title of the
Act, a mortgage that is given to

- refinance an existing mortgage insured

under the Act. Accordingly, the
provisions of section 223(a)(7) can be
made applicable to any hospital-related
mortgage insured under section 242 of

. the Act. However, the insurance

authority in section 223(a)(7) is subject
to the following limitations.

(1) The principal amount of the
refinancing mortgage cannot exceed the
original principal amount of the existing
mortgage. :

{2) The interest rate charged on the
new mortgage cannot exceed any
maximum rate prescribed under the
applicable section or title of the Act.
[Notably, however, section 242 of the
Act does not prescribe a maximum
interest rate for mortgages for the
financing of hospitals.]

(3) The term of the refinancing
mortgage cannot exceed the unexpired
term of the existing mortgage, unless the
Secretary determines that an additional
term would prove beneficial to the
applicable insurance fund (here, the

General Insurance Fund), taking into
account the outstanding insurance
liability under the existing mortgage.
HUD can then extend the term by up to
12 years beyond the unexpired term of
the existing mortgage.

Section 223(a)(7) is generally designed
to allow a mortgagor to refinance an
existing HUD-insured mortgage if
refinancing would result in a reduced
debt service payment without increasing
the Department's insurance liability.

“This proposed rulé would add a new
§ 242.96, “Eligibility of refinancing
transactions”, which would prescribe
the following limitations relating to the
principal amount, debt service rate, and
term of the refinancing mortgage:

(1) The principal amount of the
mortgage could not exceed the lesser of
(a) the original principal amount of the
existing mortgage or (b) the sum of the
unpaid principal balance of the existing
mortgage and loan closing charges
associated with the refinancing
mortgage and costs of improvements,
upgrading or additions required to be
made to the property. These alternative
loan amount limitations would serve to
ensure that where the original principal
amount of an existing mortgage has
been substantially reduced over time,
the refinancing could not result in a
significant increase in HUD's insurance
liability.

(2) The mortgagor’s monthly debt
service payment could not increase as a
result of the refinancing.

(3) In appropriate circumstances, the
new mortgage's term could exceed the
unexpired balance of the existing
mortgage by up to 12 years.

B. Technical Corrections to Part 232
Refinancing Provisions

The Department’s regulations
governing mortgage insurance related to
nursing homes and intermediate care
facilities are found at 24 CFR Part 232.
Section 232.42, “Eligibility of refinanced
mortgages”, incorporates by reference
the provisions of 24 CFR 207.32,
“Eligibility of refinancing transactions.”
These sections implement the provisions
of section 223({a)(7) of the Act for nursing
homes and intermediate care facilities
having 20 or more beds, and for
multifamily housing projects having five
or more rental units, respectively. The
current incorporation by reference in
§ 232.42 ig inaccurate insofar as it
adopts the language in the opening
paragraph of § 207.32 stating that “a
mortgage given to refinance an existing
mortgage covering five or more rental
units may be insured under this subpart
. . ." (emphasis added). To cure this
technical defect, § 232.42 is proposed to
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be revised to clearly indicate its
application to nursing homes and
intermediate care facilities, while
continuing to incorporate by reference
the substantive provisions at § 207.32 (a)
through (c).

The same technical defect appears at
24 CFR 232.41, which incorporates by
reference the provisions of 24 CFR
207.31. Both sections are entitled
“Eligibility of miscellaneous type
mortgages.” Section 232.41 would be
revised to make clear its application to
nursing homes and intermediate care
facilities, while continuing to
incorporate by reference the substantive
provisions contained in section 207.31
(b) and (c).

C. Findings

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implements section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the General Counsel,
Rules Docket Clerk, Room 10276, 451
Seventh Street SW., Washington, D.C.
20410-5000.

This rule does not constitute a “major
rule” as that term is defined in Section
1(b) of Executive Order 12291 on Federal
Regulation issued on February 17, 1981.
Analysis of the rule indicates that it
does not (1) have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individuals, industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Under section 605{b) of the Regulatory
Flexibility Act (5 U.S.C. 601), the
Undersigned certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities. The rule would generally be
applicable to HUD-insured hospitals,
most of whch are not small entities, and
would make Federal mortgage insurance
available to hospitals seeking to
refinance existing insured mortgages.

This proposed rule was listed as item
number 93 {H-50-83; FR-1806) in the
Department’s Semiannual agenda of
Regulations published on April 29, 1985
(50 FR 17286, 17311), under Executive
Order 12291 and the Regulatory
Flexibility Act.

The hospital mortgage insurance
program is listed in the Catalog of
Federal Domestic Assistance as
program number 14.128. The insurance
program for nursing homes and
intermediate care facilities is listed in
the Catalog as program number 14.129.

List of Subjects
24 CFR Part 232

Fire prevention, health facilities, loan
programs, health, loan programs;
Housing and community development,
mortgage insurance, nursing homes,
intermediate care facilities. -

24 CFR Part 242
Hospitals, mortgage insurance.

Accordingly, the Department proposes
to amend, 24 CFR Parts 232 and 242 as
follows: .
PART 232—NURSING HOMES AND .
INTERMEDIATE CARE FACILITIES
MORTGAGE INSURANCE

1. The authority citation for 24 CFR
Part 232 continues to read as follows:

Authority: Secs. 211, 232, National Housing
Act (12 U.S.C. 1715b, 1715w); sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. By revising § 232.41 to read as
follows:

§ 232.41 Eligibility of miscellaneous type
mortgages.

A mortgage covering a facility having
20 or more beds shall be eligible for
insurance under this subpart if it meets
the requirements of § 207.31 (b) and (c)
of this chapter, as well as the
requirement of this subpart.

3. By revising § 232.42 to read as
follows:

§ 232.42 Eligibility of refinanced
mortgages.

A mortgage given to refinance an
existing insured mortgage covering a
facility having 20 or more beds may be
insured under this subpart pursuant to
section 223(a)(7) of the National Housing
Act if it meets the requirements of
§ 207.32 (a) through (c) of this chapter,
as well as the requirements of this
subpart.

PART 242—-MORTGAGE INSURANCE
FOR HOSPITALS

4. The authority citation for 24 CFR
Part 242 is revised to read as set forth
below and any authority citation
following any section in Part 242 is
removed:

Authority: Secs. 211, 223(f), 242, National
Housing Act (12 U.S.C. 1715b, 1715n(f), 1715z~
7); sec 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

5. By adding a new § 242.96 to read as
follows:

§ 242.96 Eligibility of refinancing
transactions.

A mortgage given to refinance an
existing insured mortgage covering a
hospital may be insured under this
subpart pursuant to section 223(a)(7) of
the National Housing Act. Insurance of
the new, refinancing mortgage shall be
subject to the following limitations:

(a) Principal amount. The principal
amount of the refinancing mortgage
shall not exceed the lesser of (1) the
original principal amount of the existing
insured mortgage, or (2) the unpaid
principal amount of the existing insured
mortgage, to which may be added loan
closing charges associated with the
refinancing mortgage, and costs, as
determined by the Commissioner, of
improvements, upgrading or additions
required to be made to the property.

(b} Debt service rate. The monthly
debt service payment for the refinancing
mortgage may not exceed the debt
service payment charged for the existing
mortgage.

(c} Mortgage term. The term of the
new morigage shall not exceed the
unexpired term of the existing mortgage,
except that the new mortgage may have
a term of not more than 12 years in
excess of the unexpired term of the
existing mortgage in any case in which
the Commissioner determines that the
insurance of the mortgage for an
additional term will inure to the benefit
of the General Insurance Fund, taking
into consideration the outstanding
insurance liability under the existing
insured mortgage, and the remaining
economic life of the property.

Dated: June 14, 1985.
Janet Hale,

Acting General Deputy Assistant Secretary
for Housing—Deputy Federal Housing
Commissioner.

[FR Doc. 85-15159 Filed 6-21-85; 8:45 am]
BILLING CODE 4210-27-M

Office of Assistant Secretary for
Community Planning and
Development

24 CFR Part 571
[Docket No. R-85-1228; FR-2016]

Community Development Block Grants
for Indian Tribes and Alaskan Native
Villages; Conflict of Interest

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
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ACTION: Proposed rule.

suMMmARY: This rule proposes to add
regulations governing conflict of interest
situation for the Community
Development Block Grant (CDBG)
Program for Indian Tribes and Alaskan
Native Villages. Currently, similar
regulations in 24 CFR Part 570, Subpart
K, are made applicable, by reference, to
the Indian CDBG Program. This
proposed rule would provide
refinements in Part 571 that are more
reflective of circumstances in Indian and
Alaskan Native communities, and would
supersede the cross reference to Part
570.

DATE: Comments must be received on or
before August 23, 1985.

ADDRESS: Interested persons are invited

to submit comments regarding this rule -

to the Office of the General Counsel,
Rules Docket Clerk, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410. Comments
should refer to the above docket number
and title. A copy of each comment
submitted will be available for public
inspection and copying during regular
business hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Marcia A.B. Brown, Room 7134, Office
of Program Policy Development, Office
of Communinty Planning and
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410. Telephone
number (202) 755-6092. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: For the
most part, the conflict of interest in
provisions in 24 CFR 570.611, applicable
to the CDBG entitlement program, are
also applicable to the Indian CDBG
program, and major portions have been
included without change in this
proposed rule. However, there are
certain conflict of interest situations that
are unavoidable for grantees that are
small Tribes and Villages.

In order to proceed with their funded
projects, these grantees now must
request exceptions from the responsible
HUD field office. Exceptions are usually
granted, because the person affected is
of the same group or class as the
beneficiaries of the project. To eliminate
the delay in grantees’ projects while
exceptions are being considered by
HUD, proposed §571.607(e) provides for
circumstances under which the conflict
prohibition would not apply. The grant
recipient may make the exception under
the described circumstances, provided

that to do so would not result in a
violation of Tribal or State laws on
conflict of interest. This provision is not
intended to allow recipients to violate
their own Tribal conflict of interest
laws. The exception cannot be granted if
it violates such laws, or if it violates
applicable State laws. Records showing
the decisions reached by recipients on
exceptions would have to be maintained
for HUD review.

Other Information

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 which
implement section 102(2){C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection and copying during regular
business hours in the Office of the Rules
Docket Clerk, Room 10276, 451 Seventh
Street, NW., Washington D.C. 20410.

This rule would not constitute a
“mejor rule” as that term is defined in
section 1{b) of Executive Order 12291 on
Federal Regulations issued by the
President of February 17, 1981. Analysis
of the rule indicates that it would not (1)
have an annual effect on the economy of
$100 million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to complete with foreign-
based enterprises in domestic or export
markets.

This rule would not constitute a
“major rule” as that term is defined in
section 1(b) of Executive Order 12291 on
Federal Regulations issued by the
President on February 17, 1981. Analysis
of the rule indicates that it would not (1)
have an annual effect on the economy of
$100 million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the
undersigned hereby certifies that this

rule would not have a significant
economic impact on a substantial
number of small entities. The rule would
simplify and reduce the requirements for
grant recipients with respect to potential
conflict of intereSt situtations, but would
impose no economic burden nor have a
significant economic impact on these

- recipients.

This rule is listed as item number 182
(CPD-5~84; FR-2016) in the
Department’s Semiannual Agenda of
Regulations published on April 29, 1985
(50 FR 17286, 17328) in accordance with
Executive Order 12291 and the
Regulatory Flexibility Act.

The information collection »
requirements contained in this rule have
been submitted to the Office of
Management and Budget for review
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501~
3520). No person may be subjected to a
penalty for failure to comply with these
information collection requirements
until they have been approved and
assigned an OMB control number. The
OMB number, when assigned, will be
announced by separate notice in the
Federal Register.

The Catalog of Federal Domestic
Assistance number is 14.223.

List of Subjects in 24 CFR Part 571

Community development block grants,
Grant programs: Housing and
community development, Grant
programs: Indians, Indians.

Accordingly, the Department proposes
to amend 24 CFR Part 571 as follows:

PART 571—COMMUNITY
DEVELOPMENT BLOCK GRANTS FOR
INDIAN TRIBES AND ALASKAN
NATIVE VILLAGES

1, The authority citation for 24 CFR
Part 571 is revised to read as set forth
below and any authority citation
following any section in Part 571 is
removed:

Authority: Title [, Housing and Community
Development Act of 1974 (42 U.S.C. 5301-
5320); sec. 7{d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

2. Part 571, Subpart G would be
amended by adding a new § 571.607, to
read as follows:

§ 571.607 Conflict of interest.

(a) Applicability. (1) In the
procurement of supplies, equipment,
construction, and services by grantees
and subrecipients (including those
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specified at § 570.204(c) of this title), the
conflict of interest provisions in
Attachment O of OMB Circulars A-102
(grantees), and A-110 (subrecipients)
shall apply.

(2) In all cases not governed by
Attachment O of OMB Circulars A~102
and A-110, the provisions of this section
shall apply. Such cases include the
acquisition and disposition of real
property, and the provision of assistance
by the recipient or by its subrecipients,
to individuals, businesses and other
private entities under eligible activities
that authorize such assistance (e.g.,
rehabilitation, preservation, and other
improvements of private properties or
facilities under § 570.202; or grants,
loans, and other assistance to
businesses, individuals and other
private entities under § 570.203 or
§ 570.204).

(b) Conflicts prohibited. Except for
approved eligible administrative or
personnel costs, the general rule is that
no persons described in paragraph (c} of
this section who exercise or have
exercised any functions or
responsibilities with respect to CDOBG
activities assisted under this Part, or
who are in a position to participate in a
decision-making process or gain inside
information with regard to such
activities, may obtain a personal or
financial interest or benefit from the
activity, or have an interest in any
contract, subcontract, or agreement with
respect thereto, or the proceeds
thereunder, either for themselves or for
those with whom they have family or
business ties, during their employment
or tenure in office and for one year
thereafter.

(c) Persons covered. The conflict of
interest provisions of paragraph {b} of
this section apply to any person who is
an employee, agent, consultant, officer,
or elected official or appointed official
of the recipient, or of any designated
public agencies, or subrecipients under
§ 570.204 of this title, receiving funds
under this Part.

(d) Exceptions requiring HUD
approval—(1) Threshold requirements.
Upon the written request of a recipient,
HUD may grant an exception to the
provisions of paragraph (b) of this
section on a case-by-case basis, when it
determines that such an exception will
serve to further the purposes of the Act
and the effective and efficient
administration of the recipient’s
program or project. An exeption may be
considered only after the recipient has
provided the following:

(i) A disclosure of the nature of the
possible conflict, accompanied by an
assurance that there has been public
disclosure of the conflict and a

description of how the public disclosure
was made; and

(ii) An opinion of the recipient's
attorney that the interest for which the
exception is sought would not violate
Tribal laws on conflict of interest, or
applicable State laws.

(2) Factors to be considered for
exceptions: In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
requirements of paragraph (d)(1) of this
section, HUD shall consider the
cumulative effect of the following
factors, where applicable: '

(i) Whether the exception would
provide a significant cost benefit or
essential expert knowledge to the
program or project which would
otherwise not be available;

(ii) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(iii) Whether the affected person has
withdrawn from his or her functions or
responsibilities, or from the decision-
making process, with reference to the
specific assisted activity in question;

(iv) Whether the interest or benefit
was present before the affected person
was in a position as described in
paragraph (b} of this section;

(v) Whether undue hardship will
result, either to the recipient or to the
person affected, when weighed against
the public interest served by avoiding
the prohibited conflict;

(vi} Any other relevant
considerations.

(e) Circumstances under which the
conflict prohibition does not apply—(1)
In instances where a person who might
otherwise be deemed to be included
under the conflict prohibition is a
member of a group or class of
beneficiaries of the assisted activity and
receives generally the same interest or
benefits as are being made available or
provided to the group or class, the
prohibition does not apply, except that
if, by not applying the prohibition
against conflict of interest, a violation of
Tribal or State laws on conflict of
interest would result, the prohibition
does apply.

{2) All records pertaining to the
recipient’s decision under this section
shall be maintained for HUD review
upon request,

Dated: June 17, 1985.

Alfred C. Moran,

Assistant Secretary for Community Planning
and Development.

[FR Doc. 85-15158 Filed 6-21-85; 8:45 am]

BILLING CODE 4210-28-M
\

DEPARTMENT OF THE TREASURY
Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 4, 5,and 7

[Notice No. 566) .
Disclosure of Sulfiting Agents in the

Labeling of Wine, Distilled Spirits and-
Malt Beverages

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF}, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms issues this notice
in order to obtain public comment
regarding the agency's proposal to
require disclosure of the presence of
sulfur dioxide or sulfiting agent on the
label of a beverage alcohol product
where the level of sulfur dioxide or
sulfiting agent, expressed as total sulfur
dioxide, equals or exceeds the level of
measurable detection established by the
U.S. Food and Drug Administration
(FDA) for sulfiting agents added to foods
and beverages. FDA is proposing 10
parts per million as the level of
measurable detection.

DATE: Comments must be received on or
before August 23, 1985.

ADDRESS: Send written comments to:
Chief, FAA, Wine and Beer Branch,
Bureau of Alcohol, Tobacco and
Firearms, P.O. Box 385, Washington, DC
20044-0385 (Ref: Notice No. 566).
Copies of this proposal and the
written comments will be available for
public inspection during normal
business hours at: ATF Reading Room,
Room 4407, 1200 Pennsylvania Avenue
NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Michael J. Breen, Coordinator, or James
P. Ficaretta, Coordinator, FAA, Wine
and Beer Branch, Room 6237, Bureau of

‘Alcohol, Tobacco and Firearms,

Washington, DC 20226, Telephone: (202)
566-7626.

SUPPLEMENTARY INFORMATION:
Background

" The Federal Alcohol Administration
Act (FAA Act), 27 U.S.C. 205(e)(2), vests
authority in the Director of the Bureau of
Alcohol, Tobacco and Firearms, as the
delegate of the Secretary of the
Treasury, to prescribe regulations which
will provide “adequate information™
regarding the identity and quality of
beverage alcohol products. Under this
authority, labeling requirements are
prescribed in Title 27, Code of Federal
Regulations, Parts 4, 5, and 7, for wines,
distilled spirits, and malt beverages,
respectively. The regulations requiring
basic mandatory labeling information
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for beverage alcohol products have been
in effect for nearly 50 years.

In T.D. ATF-150, published in the
Federal Register of October 6, 1983 (48
FR 45549), ATF required disclosure in
the labeling of beverage alcohol
products of the presence of FD&C
Yellow No. 5 since it had been
established that this colorant posed a
recognized health problem. The
preamble of the Treasury decision
included the statement that ATF would
look at such other ingredients on a case-
by-case basis. .

In the three years following
publication in the Federal Register of
July 9, 1982 (47 FR 29958), of its
proposals to affirm the GRAS status of
sulfur dioxide, sodium metabisulfite,
sodium bisulfite and potassium
metabisulfite and to revoke the GRAS
status of potassium sulfite and soldium
sulfite, FDA reexamined the literature
_ pertaining to the use of sulfiting agents
in foods and drugs and commissioned
the Federation of American Societies for
Experimental Biology (FASEB] to review
this data.

In light of the concern about the use of
sulfiting agents, ATF published in the
Federal Register of September 24, 1984
{49 FR 37527), Notice No. 543, in which
ATF proposes to revise the limitation
prescribed for residual sulfur dioxide in
wine from the presently authorized level
of 350 parts per million to levels of 125
parts per million in low solids red wine,
175 parts per million in low solids white
wine, and 275 parts per million in high
solids wines with 5 grams of solids per
100 milliliters being proposed as the
level of distinction between high solids
and low solids wines.

In the preamble of T.D. ATF-182
which also appeared in the September
24, 1984, issue of the Federal Register (49
FR 37510), ATF states, in part, that:

At the present time, there is insufficient
scientific data to justify ATF's delisting of the
use of sulfiting agents in the treatment of
wine. Accordingly, ATF is retaining sulfur
dioxide as an authorized preservative agent
in the treatment of wine. However, if at some
future date the U.S. Food and Drug
Administration were to determine that the
sulfiting of foods and beverages presents a
risk to public health and requires labeling
disclosure, ATF would promptly propose the
disclosure in labeling of sulfur dioxide and
sulfiting agents.

In the April 3, 1985, issue of the
Federal Register (50 FR 13306), the
Commissioner of Food and Drugs and
the Secretary of Health and Human
Services propose amendment of the food
labeling regulations prescribed in Title
21, Code of Federal Regulations, Part
101, to establish 10 parts per million as
the level of measurable detection of a

sulfiting agent in foods and beverages.
FDA proposes that where the level of
sulfur dioxide or sulfiting agent equals
or exceeds 10 parts per million,
expressed as total sulfur dioxide,
disclosure shall be made in labeling.

In the preamble of this proposal, FDA
states that “sulfiting agents have been
shown to produce allergic-type
responses in humans, and the presence
of these ingredients in food may have
serious health implications for those
persons who are intolerant of sulfites.”
FDA states further that “a label
declaration of sulfites in food will
enable persons intolerant to sulfites to
minimize their exposure to these
ingredients.”

In light of FDA's rulemaking proposal,
ATF believes that there is now official
recognition of evidence linking the
presence of sulfur dioxide and sulfiting
agents in foods and beverages to a
health risk for a small precentage of
consumers. Accordingly, ATF proposes
to air the issue of disclosure of the
presence of sulfur dioxide or of a
sulfiting agent on the label of a beverage
alcohol product in which sulfur dioxide
or a sulfiting agent is present at a
measureable level of detection, namely,
10 parts per million expressed as total
sulfur dioxide.

Form of Disclosure

The form of disclosure of presevatives
as mandated by food and drug law
includes the specific name of the
sulfiting agent added and its technical or
functional effect, e.g., “Potassium
metabisulfite added to prevent
oxidation" or “Sulfur dioxide added as a
preservative." '

However, ATF believes, in light of
FDA'’s concern about the level of
sulfiting agent present in finished foods
and beverages, that the statement
“Contains sulfur dioxide"” or wording of
similar import, e.g., "Contains potassium
metabisulfite” or “Contains a sulfiting
agent”, constitutes an adequate warning
to consumers of beverage alcohol
products and requires a label revision
resulting in a minimal impact on
suppliers of beverage alcohol products
affected by this proposal.

ATF has no objection to labels
bearing a more detailed statement such
as “This product contains not more than
(blank) parts per million total sulfur
dioxide (added as a preservative).”

The statement disclosing the presence
of sulfur dioxide or sulfiting agent shall
be truthful and appear separate and
apart from any other descriptive of
informational material. Where the level
of sulfur dioxide or sulfiting agent
present in the finished product is
disclosed in labeling, such statement

shall report only the parts per million
total sulfur dioxide.

Transition Period

Implementation of a final rule
requiring disclosure of sulfiting agents
on product labels would requuire a
transition period.

For foods and nonalcoholic beverages,
FDA has proposed a transition period of
six months following the publication of
any final regulation. FDA proposes a
relatively short transition period
“because information about the
presence of sulfiting agents is not merely
informative but is necessary to protect
the health of sensitive individuals.” In
addition, FDA's proposal constitutes a
clarification of existing statutory and
regulatory requirements.

ATF proposes a transition period of
180 days following the date of
publication of a Treasury decision (final
rule) in the Federal Register. However,
ATF is proposing a new regulatory
requirement which, if adopted, would
require revisions of the labels of most
wines offered for sale in the United
States and to a lesser extent would
require revisions to the labels of some
malt beverages and few, if any, distilled
spirits products offered for sale in the
United States. On and after the effective
date of any final rule, the label of a
beverage alcohol product affected by
the requirement for disclosure of
residual sulfur dioxide would have to
bear the mandatory statement at the
time of its removal from Internal
Revenue bond or from U.S. Customs
bond.

Method of Analysis

Under this proposal, the detectable
amount of a sulfiting agent would be 10
or more parts per million, expressed as
total sulfur dioxide, in the finished
beverage alcohol product when a
sample of the product is analyzed using
§§ 20.123-20.125, “Total Sulfurous
Acid,” in “Official Methods of Analysis
of the Association of Official Analytical
Chemists,” 14th Ed. (1984).

A copy of this method is available
from the Association of Official
Analytical Chemists, P.O. Box 540,
Benjamin Franklin Station, Washington,
DC 20044.

Public Participation

ATF requests comments from all
interested parties regarding this
proposal. Of particular interest will be
comments from affected industry
members in which specific data are
presented on the cost burden related to
adoption of this proposal. This data
should include costs associated with
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additional manpower and recordkeeping
expenses as well as costs relative to the
printing of revised labels and strip
labels. ATF also requests comments
regarding the proposed form of
disclosure and the feasibility of the date
proposed for implementation.

All comments received before the .
closing date of the comment period will
be carefully considered. Comments
received after the closing date and too
late for consideration will be treated as
possible suggestions for future ATF
action.

After consideration of all comments
and suggestions, ATF may issue a
Treasury decision. The proposals
discussed in this notice may be modified
due to the comments and suggestions
received as well as due to any revision
which FDA may make prior to issuance
of a final rule in Title 21, Code of
Federal Regulations, Part 101.

Disclosure of Comments

ATF will not recognize any
designation of material in comments as
confidential or not to be disclosed. Any
material that the commenter considers
to be confidential or inappropriate for
disclosure to the public should not be
included in the comments. The name of
any persons submitting comments is not
exempt from disclosure.

Any interested person who desires an
opportunity to comment orally at a
public hearing on these proposed
regulations should submit a request, in
writing, to the Director within the 60-day
comment period. The Director, however,
reserves the right to determine whether
in light of all circumstances a public
hearing should be held.

Compliance With Executive Order 12291

It has been determined that this
proposed regulation is not a “major
rule” within the meaning of Executive
Order 12291 of February 17, 1981,
because it will not have an annual effect
on the economy of $100 million or more;
it will not result in a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government figencies, or geographic
regions; and it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Regulatory Flexibility Act -

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
proposal because the notice of proposed

rulemaking, if promulgated as a final
rule, will not have a significant
economic impact on a substantial
number of small entities. The proposal
will not impose, or otherwise cause, a
significant increase in reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. The proposal is not
expected to have significant secondary
or incidental effects on a substantial
number of small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605{b)) that this notice of proposed
rulemaking, if promulgated as a final
rule, will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The requirements to collect
information proposed in this notice have
been submitted to the Office of
Management and Budget for review
under Sec. 3504(h) of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35. Comments relating to
ATF's compliance with 5 CFR Part
1320—Controlling Paperwork Burdens
on the Public, should be submitted to:
Office of Information and Regulatory

. Affairs, Attention: ATF Desk Officer,

Office of Management and Budget,
Washington, D.C. 20503.

Drafting Information

The authors of this document are
Coordinators Michael J. Breen and
James P. Ficaretta of the FAA, Wine and
Beer Branch, Bureau of Alcohol,
Tobacco and Firearms.

List of Subjects
27 CFR Part 4

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Packaging and containers,
Wine. :

27 CFR Part 5

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Liquors, Packaging and
containers.

27 CFR Part 7

Advertising, Beer, Consumer
protection, Customs duties and
inspection, Imports, Labeling.

Authority and Issuance

PART 4—[AMENDED]

27 CFR Part 4—Labeling and
Advertising of Wine is amended as
follows:

Par. 1 The authority citation for 27
CFR Part 4 continues to read as follows:

. Authority: August 29, 1935, Chapter 814,
sec. 5, 49 Stat. 985, as amended (27 U.S.C.

206), unless otherwise noted.

Par. 1a. Section 4.32 is amended by
revising the introductory text of
paragraph (a) to reference paragraph (e}
and adding a new paragraph (e) as
follows:

§ 4.32 Mandatory label information.

(a) Except as otherwise provided in
paragraphs (c}, (d} and (e) of this
section, there shall be stated on the
brand label:

* * * * *

{e) There shall be stated on the brand
label or on a back label, separate and
apart from all other information, the
statement “Contains sulfur dioxide” or
wording of similar import where sulfur
dioxide or a sulfiting agent is present at
a level of 10 or more parts per million,
expressed as total sulfur dioxide.

PART 5—[AMENDED]

27 CFR Part 5—Labeling and
Advertising of Distilled Spirits is
amended as follows:

Par. 2. The authority citation for 27
CFR Part 5 is revised to read as follows:

Authority: August 29, 1935, Chapter 814,

sec. 5, 49 Stat. 985, as amended (27 U.S.C.
206}, unless otherwise noted.

Par. 2a. Section 5.32 is amended to add
a new paragraph (b)(6) and to \
redesignate paragraphs (b) {6), (7), and
(8) as paragraphs (b) (7), (8), and (9),
respectively, as follows:

§ 5.32 Mandatory label information.

{b) On the brand label or on a back
label:

(6) The statement “Contains sulfur
dioxide’ or wording of similar import
where sulfur dioxide or a sulfiting agent
is present at a ievel of 10 or more parts
per million, expressed as total sulfur
dioxide.

* * w * *

PART 7—[AMENDED]

27 CFR Part 7—Labeling and
Advertising of Malt Beverages is
amended as follows:

. Par. 3a. The authority citation for 27
CFR Part 7 continues to read as follows:
Authority: August 29, 1935, Chapter 814,

sec. 5, 49 Stat. 985, as amended (27 U.S.C.
208), unless otherwise noted.

Section 7.22 is amended by adding
new paragraph (b){5) as follows:
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§ 7.22 Mandatory label information.
* * * * *

(b) * k&

(5) The statement “Contains sulfur
dioxide" or wording of similar import
where sulfur dioxide or a sulfiting agent
is present at a level of 10 or more part
per million, expressed as total sulfur
dioxide.

Signed: April 15, 1985.

Stephen E. Higgins,
Director.

Approved: May 13, 1985

Edward T. Stevenson,

Acting Assistant Secretary (Enforcement and
Operations).

[FR Doc. 85-15080 Filed 6-21-85; 8:45 am}
BILLING CODE 4810-31-M

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Parole, Release, Supervision and
Recommitment of Prisoners, Youth
Offenders, and Juveniie Deliquents;
Proposed Changes in Policy
Guidelines

Correction

In FR Doc. 8513375, beginning on
page 24236 in the issue of Monday, June
10, 1985, make the following correction:
On page 24237, in the first column, in the
fourth line of the first complete
paragraph, between the words “the” and
“appropriate” insert “prisoner’s good
institutional conduct). Once it has
calculated the”.

BILLING CODE 1505-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 85-177; RM-4772]

FM Broadcast Stations in Barstow, CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
to allot Channel 217A to Barstow,
California, as that community’s first
noncommercial educational FM
broadcast service, in response to a

* petition filed by the First Assembly of

God Church. .

DATES: Comments must be filed on or
before August 9, 1985, and reply
comments on or before August 26, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Mass Media Bureau
(202) 634-6530.

SUPPLEMENTARY INFORMATION: .

List of Subjects in 47 CFR Part 73
Radio broadcasting.

The authority citation for Part 73
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat., as
amended, 1066, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making

In the matter of amendment of § 73.504(a),
Table of Allotments, Noncommercial
Educational FM Broadcast Stations (Barstow,
California); MM Docket No. 85-177, RM-4772.

Adopted: May 22, 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. Before the Commission for
consideration is a petition for rule
making filed by the First Assembly of
God Church (“petitioner”), requesting
the allotment of Channel 217A to
Barstow, California, as that community's
first noncommercial educational FM
broadcast service. Petitioner states that
it will apply for the channel.

2. A staff engineering study reveals
that Channel 217A can be allotted to
Barstow in conformity with the
minimum distance separation
requirements specified in §§ 73.207(a)
and 73.507(c) of the Commission’s Rules.
However, since Barstow is located
within 320 kilometers (199 miles) of the
comrhon U.8.-Mexican border, the
Commission must obtain concurrence in
the proposal.

3. Since the proposed allotment could
provide a first noncommercial
educational FM broadcast service to
Barstow, California, the Commission
believes it is appropriate to elicit
comments on the proposal to amend the
noncommercial educational FM Table of
Allotments, § 73.504(a) of the
Commission's Rules, as follows:

Channel No.
Proposed

Cif
b4 Present

Barstow, California 217A

4. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note. A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channe! will be assigned.

5. Interested parties may file
comments on or before August 9, 1989,
and reply comments on or before August
26, 1985, and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:
George M. Malti, Esq., Farrand, Malti &
Cooper, 701 Sutter Street, 7th Floor, San
Francisco, CA 94109 (Counsel for
petitioner). .

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act ot 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

7. For further iriformation concerning
this proceeding, contact Nancy V.
Joyner, Mass Media Bureau (202) 634—
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rulemaking,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in'the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the FM Table of
Allotments, § 73.504({a) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Propased Rule
Making to which this Appendix is
attached.
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2. Showing Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent{s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed allotment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is allotted and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments (See
§ 1.420(d) of the Commission’ Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this -
effect will be given as long as they are
filed before the date for filing initial
comments herein. It they are filed later
than that, they will not be considered in
connection with the decision in this
docket. .

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rules Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written commnts, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c) of
the Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or

other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 85-15118 Filed 6-21-85 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
{MM Docket No. 85-176; RM-4934)

FM Broadcast Stations in Tawas City,
Mi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action proposes the
substitution of Class C2 Channel 284 for
Channel 284A at Tawas City, Michigan,
and modification of the Class A license
for Station WKJC(FM] in response to a
petition filed by Carroll Enterprises, Inc.
The assignment could provided Tawas
City with a first Class C2 assignment.

DATES: Comments must be filed on or
before August 9, 1985, and reply
comments must be filed on or before
August 286, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, {202) 634-6530.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

The authority citation for Part 73
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat., as
amended, 1066, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making

In the matter of amendment of § 73.202(b},
Table of Allotments, FM Broadcast Stations
(Tawas City, Michigan); MM Docket No. 85-
176, RM-4934.

Adopted: May 21, 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. The Commission has before it a
petition for rule making filed by Carroll
Enterprises, Inc.! (“petitioner”),
requesting the substitution of FM
Channel 284C2 for Channel 284A at
Tawas City, Michigan, and modification

1 petitioner is the licensee of Station WKJC(FM),
Tawas City, Michigan.

of its license for Station WKJC(FM) to
specify operation on the new channel.

2. We believe the petitioner’s proposal
warrants consideration. The channel
can be assigned in compliance with the
minimum distance separation
requirements provided there is a site
restriction 24.9 kilometers (15.5 miles)
northwest of Tawas City. The site
restriction will prevent a short spacing
to FM Channel 283A 2 (vacant), Saginaw,
Michigan, and Channel 285A, Station
WIDL, Caro, Michigan. In addition, we

" shall propose to modify the license of

Station WKJC(FM) (Channel 284A) as
requested by petitioner, to specify
operation on Channel 284C2. However,
in conformity with Commission
precedent, should another party indicate
an interest in the Class C2 allotment, the
modification could not be implemented
unless an additional equivalent channel
is also allotted. See, Modification of FM
and TV Stations Licenses, Docket 83—
1148, 49 FR 34007, published August 28,
1984.

3. Concurrence of the Canadian
government is required since Tawas
City, Michigan, is located within 320
kilometers (199 miles) of the common
U.S.-Canadian border.

4. In order to provide a wide coverage
area station for the Tawas City area, the
Commission proposes to amend the FM
Table of Allotments, § 73.202(b) of the
Commission’s Rules, as follows:

ciy Channel No.
Present Proposed
Tawas City, 269A, and 284A.....| 260A, and 284C2.
Michigan.

5. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein. -

Note: A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

8. Interested parties may file
comments on or before August 9, 1985,
and reply comments on or before August
26, 1985, and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:
Christopher D. Imlay, Booth, Freret &
Imlay, 1920 N Street NW., Suite 520,
Washington, D.C. 20036 (Counsel for
petitioner).

2 Channe! 283A was recently allotted to Saginaw,
Michigan, in MM Docket 84-231, 50 FR 3514,
published January 25, 1985.
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7. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's rules.
See, Certification that section 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981,

8. For further information concerning
this proceeding, contact Kathleen
Scheuerle, Mass Media Bureau, (202}
634-6530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott, - .

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d}(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the FM Table of
Allotments, § 73.202(b) cf the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed allotment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is alloted and, if authorized,

to build a station promptly. Failure to
file may lead to denial of the request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission's Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate y
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c} of
the Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 85-15119 Filed 6-21-85; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 85-180; RM-4773]
FM Broadcast Stations in Butte, MT

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action proposes the
allotment of FM Channel 224A to Butte,
Montana, in response to a petition filed
by Ronald J. Huckeby and John D.
Jacabs. The allotment of Channel 224A
to Butte could provide a third FM
broadcast service to that community.

DATES: Comments must be filed on or
before August 9, 1985, and reply
comments on or before August 26, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202} 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Radio broadcasting.
The authority citation for Part 73
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat., as
amended, 1066, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making

In the matter of amendment of § 73.202(b).
Table of Allotments, FM Broadcast Stations
(Butte, Montana); MM Docket No. 85-180,
RM-4773.

Adopted: May 21, 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. A petition for rule making has been
filed by Ronald J. Huckebhy and John D.
Jacobs (“petitioner™}, requesting the
allotment of FM Channel 224A to Butte,
Montana, as that community’s third FM
service. Petitioner has expressed an
interest in applying for the channel, if
alloted. The channel can be allocated in
compliance with the minimum distance
separation requirements of § 73.207 of
the Commission’s Rules.

2. In view of the fact that the proposed
allotment could provide a third FM
service to Butte, the Commission
believes it is appropriate to propose
amending the FM Table of Allotments,

§ 73.202(b) of the Commission’s Rules,
with respect to that community, as
follows:

Channel No.
Present Proposed
Ciy
Butte, MT ... 231 and 238...........| 224A, 231, and
238.
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3. The Commission’s authority to
institute rule making proceedings,
showing required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note. A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be allotted.

4. Interested parties may file
comments on or before August 9, 1985,
and reply comments on or before August
26, 1985, and are advised to read the
Appendix for the proper procedures. A
copy of such comments should be
served on the petitioner as follows:
Ronald J. Huckeby, John D. Jacobs, 122
Star Lane, Butte, Montana 59701.

5. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the
Commission's Rules, 46 FR 11549,
published February 9, 1981.

6. For further information concerning
this proceeding, contact Kathleen
Scheuerle, Mass Media Bureau, (202)
634-6530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303(g} and (r), and
307(b} of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
is proposed to amend the FM Table of

Allotments, § 73.202(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in .
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed allotment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is allotted and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request. _

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission's Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
aoting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c) of
the Commission’'s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street
NW., Washington, D.C.

[FR Doc. 85-15122 Filed 6-21-85; 8:45 am})
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 85-181; RM-4755)

FM Broadcast Stations in Port Isabel,
kP,

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein, at the
request of Jaime Martinez, proposes the
allotment of Channel 271A to Port
Isabel, Texas, as that community’s
second FM allocation.

DATES: Comments must be filed on or
before August 9, 1985 and reply
comments on or before August 26, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR part 73

Radio broadcasting.

The authority citation for Part 73
continues to read as follows:

Authority: Secs. 4, 303, 48 stat,, as
amended, 1066, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making

In the matter of amendment of § 73.202(b),
Table of Allotments, FM Broadcast Stations
{Port Isabel, Texas); MM Docket No. 85-161,
RM-4755.

Adopted: May 21; 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration a petition for rule making
filed by Jaime Martinez (“petitioner”),
requesting the allotment of FM Channel
272A to Port Isabel, Texas, as that
community’s second FM channel.!

'Recently in the First Report and Order in MM
Docket No. 84~231, 50 FR 3514, published January
25, 1985, Channel 266A was allotted to Port Isabel,

Texas.
Cont'nued
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Although the petitioner submitted
information in support of the proposal
he failed to express an intention to
apply for the channel, if allotted.
Therefore, he is requested to do so in his
comments.

2. A staff engineering study reveals
that Channel 272A connot be allotted to
Port Isabel in compliance with our
minimum spacing requirements.?
However, Channel 271A is available to
Port Isabel in compliance with § 73.207
of the Commission's Rules. Since Port
Isabel is located within 320 kilometers
(199 miles) of the U.S.-Mexican border,
the proposal requires concurrence by
the Mexican government.

3. In view of the fact that the proposed
allotment could provide a second FM
channel to Port Isabel, the Commission
believes it is appropriate to propose
amending the FM Table of Allotments,

§ 73.202(b) of the Commission’s Rules,
with respect to the following community:

Channel No.
City
Present Proposed
Port Isabel, TX......ccocrrmmmrerares 266A | 266A and 27VA.

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be allotted.

5. Interested parties may file
comments on or before August 9, 1985
and reply comments on or before August
28, 1985 and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:
Jaime Martinez, Valley Broadcast
Engineering, Inc., P.O. Box 3087,
Harlingen, Texas 78551.

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act.of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission’s Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
&8 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

7. For further information concerning

2There is a 62.5 km (38.8 miles) short spacing to
Channel 273 at Reynosa, Tamaulipas, Mexico.

this proceeding, contact Patricia
Rawlings, Mass Media Bureau, {202)
634-6530. However, members of the
public should note that the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. An ex parte contact is a
message [spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constututes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.

Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303(g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
is proposed to amend the FM Table of
Allotments, § 73.202(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.”

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s} will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed allotment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is alloted and, if authorized,
to build a station promptly. Failure to
file may lead to denial of the request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered

if advanced in reply comments. {Sce
Section 1.420(d) of the Commission’s
Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filiing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments _
shall be accompained by a certificate of
service. (See § 1.420(a), (b} and (c) of the
Commission's Rules.}

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations,
and original and four copies of all
comments, reply comments, pleadings,
briefs, or other documents shall be
furnished the Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street
NW., Washington, D.C.

|FR Doc. 85-15123 Filed 6-21-85; 8:45 am]
BILLING CODE 6712-01-M

47 CFRPart 73
[MM Docket 85-179; RM-4870]

TV Broadcast Stations in
Fredericksburg, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.
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SUMMARY: This action proposes the
assignment of VHF television Channel 2
to Fredericksburg, Texas, in response to
a petition filed by Steven D. King, as
that community’s first television
assignment. In addition, channel offsets
must be changed at Amarillo and
Midlard, Texas.

DATES: Comments must be filed on or
before August 9, 1985, and reply
comments on or before August 26, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
D. David Weston, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Television broadcasting.
The authority citation for Part 73
continues to read as follows:

Authority: Secs. 4, 303, 48 Stats., as
amended, 1068, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making and Order To
Show Cause

In the matter of amendment of § 73.606(b),
Table of Assignments, TV Broadcast Stations
{Fredericksburg, Texas); MM Docket No. 85-
179, RM-4870.

Adopted: May 22, 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. Before the Commission is a petition
for rule making filed by Steven D. King
(“petitioner”) requesting the assignment
of VHF television Channel 2 to
Fredericksburg, Texas, as that
community’s first commercial television
assignment. Petitioner has filed
information in support of the proposal
and indicated an interest in applying for
the channel, if assigned.

2. Fredericksburg (pepulation 6,412),!
seat of Gillespie County (population
13,532) is located in central Texas
approximately 120 kilometers (75 miles)
west of Austin, Texas. The proposed
assignment can be made in compliance
with the minimum distance separation
and other technical requirements
provided offset changes are made for
Station KMID-TV, Channel 2, Midland,
Texas, from “minus” to “plus” and for
unused but applied-for Channel *2,
Amarillo, Texas,? from “plus” to
“minus”. Since Fredericksburg and
Midland, Texas, are within 400
kilometers (250 miles) of the U.S.-
Mexico border, Mexican concurrence is

! Population figures are extracted from the 1880
U.S. Cenus.

2The applicants for Channel *2, Amarillo. Texus,
are: Family Media, Inc. (BPET-83107KH); and
Amarillo Junior College District (BPET-821219KM).

required for the assignment and the
change in offset at Midland.

3. the ultimate permittee of Channel 2,
Fredericksburg, Texas, as a condition of
the assignment of that channel to
Fredericksburg, will be required to
reimburse the licensee of Station KMID-
TV, Channel 2, Midland, Texas, for
reasonable expenses incurred as a result
of the change in offset.

4. In view of the foregoing and the fact
that the proposed assignment could
provide a first television assignment to
Fredericksburg, Texas, the Commission
believes it appropriate to propose
amending the Television Table of
Assignments, § 73.606(b) of the
Commission's Rules, as follows:

Channel No.
City
Present Proposed
Amaniio, TX e .oene *2-,4,7,10,and §°2+,4,7,10,
14+4. and 14+
Fredencksburg, TX..J 2+ covecrccnrnnrinennsd
Midland, TX....cvwerns] 24 and 18...........J 2~ and 18.

5. Accordingly, it is ordered, That
pursuant to Section 316(a] of the
Communications Act of 1934, as
amended, Telepictures Broadcasting
Corporation (“Telepictures”), licensee of
Station KMID-TV, Midland, Texas, shall
show cause why its license should not
be modified to specify operation on
Channel 2— proposed herein instead of
the present Channel 2+.

6. Pursuant to §1.87 of the
Commission's Rules, Telepictures may,
not later than August 9, 1985, request
that a hearing be held on the proposed
modification. Pursuant to § 1.87(f), if the
right to,request a hearing is waived,
Telepictures may, not later than August
9, 1985, file a written statement showing
the particularity who its license should
not be modified as proposed in the
Order to Show Cause. In this case, the
Commission may call upon Telepictures
to furnish additional information,
designate the matter for hearing, or
issue, without further proceedings, an
Order modifying the license as provided
in the Order to Show Cause. If the right
to request a hearing is waived and no
written statement is filed by the date
referred to above, Telepictures will be
deemed to have consented to the
modifications as proposed in the Order
to Show Cause and a final Order will be
issued by the Commission if the above-
mentioned channel modifications are
ultimately found to be in the public
interest.

7. It is further ordered, That the
Secretary shall send a copy of this
notice of proposed rule making and
order to show cause by certified mail,

return receipt requested, to Telepictures
Broadcasting Corporation, 15303,
Ventura Boulevard, Sherman Oaks,
California, 91403; Family Media, Inc.
1700 Duncan, Pampas, Texas 79178; and
Amarillo Junior College District, P.O.
Box 447, Amarillo, Texas, 79178.

8. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures,

. and filing requirements are contained in

the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

9. Interested parties may file
comments on or before August 9, 1985,
and reply comments on or before August
26, 1985, and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:
Steven D. King, P.O. Box 90357, Atlanta,
Georgia 30364.

10. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

§ 73.606({b) of the Commission's Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§6 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11548,
published February 9, 1981.

11. For further information concerning
this proceeding, contact D. David
Weston, Mass Media Bureau, {202) 634—
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

-
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Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

1. Pursuant to authority found in
sections 4(i}, 5(e)(1), 303(g) and (r), and
307(b) of the Communications Act of
1934, as anmiended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the TV Table of
Assignments, § 73.606{b) of the
Commission's Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are ,
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

(b} With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket. :

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments; -
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions

by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a), (b) and (c) of the
Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested -
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street
NW., Washington, D.C.

[FR Doc. 85-15121 Filed 6~21-85; 8:45 am}
BILLING CODE 6712-01-M

47CFRPart73 °
[MM Docket No. 85-174; RM-4876]

TV Broadcast Stations In St. George,
uT

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

suMMARY: This action proposes the
assignment of VHF television Channel
12 to St. George, Utah, in response to a
petition filed by Steven D. King, as that
community’s first commercial television
assignment. .
DATES: Comments must be filed on or
before August 9, 1985, and reply
comments on or before August 26, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
D. David Weston, Mass Media Bureau,
(202) 634~8530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73

Television broadcasting.
The authority citation for Part 73
continues to read as follows:

Authority: Secs. 4, 303, 48 stat., as
amended, 1066, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making

In the matter of amendment of § 73.606(b),
Table of Assignments, TV Broadcast Stations

(St. George, Utah); MM Docket No. 85-174,
RM-4876. ,

Adopted: May 21, 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. A petition for rule making has been
filed by Steven D. King (“petitioner’)
requesting the assignment of VHF TV
Channel 12 to St. George, Utah, as that
community’s first commercial television
assignment. Petitioner submitted
information in support of the proposal
and indicated his interest in applying for
the channel, if assigned.

2. St. George (population 11,350),! seat
of Washington County (population
26,065), is located in southwestern Utah,
approximately 170 kilometers {110 miles)
northeast of Las Vegas, Nevada. A staff
engineering study reveals that VHF
television Channel 12 can be assigned to
St. George consistent with the minimum
distance separation requirements of
§ 73.610 of the Commission’s Rules.

3. In view of the above considerations,
we believe the petitioner’s proposal
warrants consideration since it could
provide a first commercial television
service to St. George, Utah. Therefore,
we shall propose to amend the
Television Table of Assignments,

§ 73.606(b) of the Commission’s Rules,
as follows:

City Channel No.
Prasent Proposed
St George, UT .cccrriiennone *18— | 12 and *18—.

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein. Note:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned."

5. Interested parties may file
comments on or before August 9, 1985,
and reply comments on or before August
28, 1985, and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant as follows:
Steven D. King, P.O. Box 90357, Atlanta,
Georgia 30364 (petitioner).

8. The Commission has determined -
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

! Population figures are extracted from the 1980
U.S. Census.
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§ 73.606(b} of the Commission's Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.50¢ and 73.606(b} of the
Commission's Rules, 46 F R. 11549,
published February 9, 1981.

7. For further information concerning
this proceeding, contact D. David
Weston, Mass Media Bureau, (202) 634-
6530. However, members of the public
should note that from the time of Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contracts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contract is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5{c)(1), 303(g) and [r) and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
is proposed to amend the TV Table of
Assignments, § 73.606(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which the Appendix is
attached. \

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponert of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will ot be considered if
advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later

-than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a

" different channel than was requested for

any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable '
procedures set outin §§ 1.415 and 1.420°
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be |
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. {See § 1.420(a), (b) and (c) of the
Commission’'s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’'s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

{FR Doc. 85-15117 Filed 6-21-85; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 85-178; RM-4916]
TV Broadcast Stations in Mayville, Wi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
the assignment of UHF TV Channel 52
to Mayville, Wisconsin, as that
community’'s first commercial television
service, at the request of The Pacer
Television Company.

DATES: Comments must be filed on or
before August 9, 1985, and reply
comments on or before August 26, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202} 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Television broadcasting.

The authority citation for Part 73
contihues to read as follows:

Authority: Secs. 4, 303, 48 stat,, as
amended, 1066, 1082; 47 U.S.C. 154, 303.

Proposed Rule Making

In the matter of amendment of § 73.208(b),
Table of Assignments, TV Broadcast Stations
(Mayville, Wisconsin); MM Docket No. 85~
178, RM—49186.

Adopted: May 22, 1985.

Released: June 17, 1985.

By the Chief, Policy and Rules Division.

1. A petition for rule making was filed
by The Pacer Television Company
{“petitioner”), requesting the assignment
of UHF Television Channel 52 to
Mayville, Wisconsin, as that
community’s first commercial television
service. Petitioner stated an intention to
apply for the channel, if assigned. The
assignment can be made in compliance
with the minimum distance separation
requirements.

2. Mayville {(population 4,333)! in
Dodge County (population 75,064) is
located in southeastern Wisconsin
approximately 75 kilometers (45 miles)
northwest of Milwaukee.

3. In view of the fact that the proposed
assignment could provide a first local

“television service to Mayville, the

Commission believes it is in the public
interest to seek comments on the
proposal to amend the TV Table of
Assignments, § 73.606(b}) of the
Commission’s Rules, for the following
community:
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N Channel No. Federal Communications Commission. action on behalf of such parties must be
City Present | Proposes  Charles Schott, made in written comments, reply
R Chief, Policy and Rules Division, Mass Media ~ comments, or other appropriate

Mayville, WI. 52 Bureau. pleadings. Comments shall be served on

4. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

5. Interested parties may file
comments on or before August 9, 1985,
and reply comments on or before August
26, 1985, and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant as follows:
Lyle Robert Evans, Broadcast
Engineering Consultant, 1145 Pine
Street, Green Bay, W1 54301 (Consultant
for Petitioner).

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.606(b) of the Commission’s Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

7. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Appendix

1. Pursuant to authority found in
sections 4(i), 5{e)(1}, 303(g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b})
and 0.283 of the Commission’s Rules, it
is proposed to amend the TV Table of
Assignments, § 73.606(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request,

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons

the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply commeants
shall be accompanied by a certificate of
service (See § 1.420(a), (b) and (c) of the
Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 85-15120 Filed 6-21-85; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 97
[PR Docket No. 85-196; FCC 85-313]

Amendment of the Rules To Permit the
Maintenance of Pools of Questions for
Amateur Operator Examinations

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes to
allow Volunteer-Examiner Coordinators
(VEC's) instead of the FCC to maintain
the question pools for each written
examination element under the amateur
operator volunteer examination
program. This action is being proposed
because it is no longer necessary for the
FCC to continue this function In an
otherwise all-volunteer program.

OATE: Comments are due by August 30,
1985 and replies by September 30, 1985.
ADDRESS: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
John J. Borkowski, Private Radio Bureau,
Washington, D.C. 20554, (202) 632—4964.
SUPPLEMENTARY INFORMATION: .

List of Subjects in 47 CFR Part 97
Amateur radio, Examinations, Radio
broadcasting.

In the matter of Amendment of Part 97 of
the Commission’s Rules to Permit Volunteer-
Examiner Coordinators (VEC's ) to Maintain
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Pools of Questions for Amateur Operator
Examinations; PR Docket No. 85-196, FCC 85-
313.

Notice of Proposed Rule Making
Adopted: June 12, 1985
Release: June 18, 1985.
By the Commission.

1. The volunteer examination system
for amateur licenses above the Novice
Class went into effect December 1, 1983.
Report and Order, PR Docket No. 83-27,
47 FR 45652, October 6, 1983. The system
was adopted to implement legislation
designed to maximize the number of
amateur operator examination
opportunities, which had been recently
limited due to Commission resource and
personnel reductions. See 47 U.S.C.
154(f}(4). As part of our continuing
regulatory review we are issuing this
Notice of Proposed Rule Making to
determine whether certain examination

" functions we retained in initial
implementation of this legislation may
now be assumed by amateur volunteer
organizations.

2. Under the Report and Order in PR
Docket No. 83-27, supra, each written
examination element was to be designed
by the FCC from the publicly available
FCC-approved question pool for that
element. On reconsideration in this
docket, Volunteer-Examiner
Coordinators (VEC's) were given the
function of designing the written
examination elements. Starting January
1, 1987, both VEC's and volunteer
examiners may design written
examination elements. See
Memorandum Opinion and Order, PR
Docket No. 83-27, 49 FR 30310, July 30,
1984.

3. Currently, the FCC maintains and
annually updates the question pools for
each of the written examination
elements (Elements 2, 3, 4(A) and 4(B)).
These pools are published by the FCC
and made available to the public as PR
Bulletins 1035 A, B, C and D. Individual
amateur operators may submit
suggested questions for these pools to
the FCC, as prescribed in the Study
Guide for FCC Amateur Radio Operator
License Examinations, PR Bulletin 1035.
VEC’s annually report to the FCC on the
efficacy of the questions in the question
pools.

4. A VEC designs a written
examination element by choosing
questions from the FCC-issued pool for
that element. Volunteer examiners
administer the examination element in
that form to applicants for amateur
operator licenses. In less than two years
volunteer examiners will also be
permitted to choose the questions from
the FCC-issued pools to design a
particular written examination element.

5. It appears that it is unnecessary for
us to continue to be the source of
question pools for written examination
elements. Our maintenance of these
question pools is now mainly a custodial
function. Changes are made primarily
from the suggestions of the VEC's.
VEC's with hands-on experience at
coordination of the administration and
preparation of amateur operator
examinations appear at least as well
suited as we are to maintain the
question pools for each written
examination element. PR Bulletin 1035
will continue to be the syllabus for
construction of the question pools and
examination elements. The syllabus
insures sufficient control and uniformity
so that only qualified applicants pass
the examinations.

6. We are therefore proposing rule
changes which would abolish PR
Bulletins 1035 A, B, C, and D and instead
vest VEC’s with the duty to maintain
publicly available question pools for the
examinaton elements. The rules
proposed would allow VEC's to start
with current question pools and then
supplement them with recommendations
from qualified amateur radio operators.
We propose to permit amateur operators
to recommend question changes to any
recognized VEC.

7. We currently write the questions in
each question pool in a manner that
permits the designer of the examination
to choose whatever format (essay,
multiple choice, fill-in-the-blank, or
multi-purpose} is desired. We expect
that VEC’s under the proposed program
would publish question pools with
similar flexibility, but we do not propose
to require them to do so.

8. We would require that each VEC's
question pools be publicly available.
These pools are currently publicly
available and act as a valuable study
tool. Their availability does not appear
to appreciably accelerate current pass
rates. Moreover, volunteer examiners
preparing and administering
examinations for the Novice Class will
continue to need a pool of Element 2
questions from which to design their
examinations. Additionally, under the
current rules volunteer examiners
preparing and administering
examinations above the Novice class
would need these pools for all written
elements starting January 1, 1987 for
their design of written examinations.

9. Since we have already decided to
allow volunteer examiners to design
written examinations, and $ince transfer
of the question pool maintenance
function provides an immediate
infrastructure which accommodates this
intent, we see no reason to further delay
examiners’ entry into the design process.

We propose accelerating their January 1,
1987 entry to the design process to a
date consistent with the effective date of
these rules. Volunteer examiners would
be able to choose whether to make their
own examination designs or to use those
provided by their VEC. Both VEC'’s and
volunteer examiners would be required
to keep examination designs in
confidence. ' .

10. The proposed rules include a
requirement that VEC question pools
exceed the number of questions used for
any one examination element by a
factor of ten in order to continue to
minimize the likelihood of any abuse of
the examination process by rote
memorization of publicly available
questions. See Report and Order, PR
Docket No. 83-27, supra at para. 55. The
FCC-imposed algorithms for each
element which would be abolished
along with PR Bulletins 1035 A, B, C, and
D would be replaced with publicly
available VEC algorithms representative
of the syllabi in and based upon the
requirements of PR Bulletin 1035. We
expect to specify the number of
questions required for each written
examination element in our Instructions

- to the VEC's. In the near future, we do

not expect to deviate from the current
requirements: twenty questions for
Element 2, fifty questions for Element 3,-
fifty questions for Element 4(A) and
forty questions for Element 4(B).

11. Accordingly, rules to transfer the
function of maintenance of question
pools for amateur operator written
examination elements from the FCC to

"VEC'’s are proposed as set forth in the

attached Appendix. We are also
proposing to amend paragraph (a) of

§ 97.29 to clarify that it applies both to
the Novice and above-Novice volunteer
examination programs and that
examiners are responsible (as part of
their duty to grade the examinations) for
determining the correct answer to each
question. ’

Other Matters

12. For purposes of this non-restricted
notice and comment rule making
proceeding, members of the public are
advised that ex parte contacts are
permitted from the time the Commission
adopts a notice of proposed rule making
until the time a public notice is issued
stating that a substantive disposition of
the matter is to be considered at a
forthcoming meeting or until a final
order disposing of the matter is adopted
by the Commission, whichever is earlier.
In general, an ex parte presentation is
any written or oral communication
(other than formal written comments/
pleadings and formal oral arguments)
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between a person outside the
Commission and a Commissioner or a
member of the Commission's staff which
addresses the merits of the proceeding.
Any person who submits a written ex
parte presentation must serve a copy of
that presentation to the Commission’s
Secretary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing matters not
fully covered in any previously filed
written comments for the proceeding
must prepare a written summary of that
presentation; on the day of oral
presentation, that written sumn’lary must
be served on the Commission’s
Secretary for inclusion in the public file,
with a copy to the Commission official
receiving the oral presentation. Each ex
parte presentation described above
must state on its face that the Secretary
has been served, and must also state by
docket number the proceeding to which
it relates. See generally, § 1.1231 of the
Commission’s rules, 47 CFR 1.1231. A
summary of the Commission'’s
procedures governing ex parte contacts
in informal rule makings is available
from the Commission's Consumer
Assistance Office, FCC, Washington,
D.C. 20554 (202) 632-7000.

13. Authority for issuance of this
notice is contained in section 4(i} and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303(r). Pursuant to applicable
procedures set forth in § 1.415 and 1.419
of the Commission's Rules {47 CFR
1.415 and 1.419) interested parties
may file comments on or before August
30, 1985, and reply comments on or
before September 30, 1985. All relevant
and timely comments will be considered
by the Commission before final action is
taken in this proceeding. To file
Formally in this proceeding, participants
must file an original and five copies of
all comments, reply comments and
supporting comments. If participants
want each Commissioner to receive a
personal copy of their comments, an
original and nine copies must be filed.
Comments and reply commments should
be sent to Office of the Secretary,
Federal Communications Commission,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the Dockets Reference
Room {Room 239) of the Federal
Communications Commission, 1919 M
Street, N.W. Washington, D.C. 20554.

14. The proposal contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to contain no new or modified

form, information collection and/or
record keeping, labeling, disclosure, or
record retention requirements; and will
not increase or decrease burden hours
imposed on the public. Any burdens or
duties assumed by VEC's are assumed
voluntarily and therefore not subject to
the provisions of the Paperwork
Reduction Act.

15. In accordance with section 605 of
the Regulatory Flexibility Act of 1980 (5
U.S.C. 605), we certify that this rule
change would not, if promulgated, have
a significant economic impact on a
substantial number of small entities,
because these entities may not use the
Amateur Radio Service for commercial
radio communication. (see 47 CFR
97.3(b)).

16. It is ordered, that the.Secretary
shall cause a copy of this Notice to be
served upon the Chief Counsel for
Advocacy of the Small Business
Administration.

17. For information concerning this
proceeding, contact John ]. Borkowski,
Federal Communications Commission,
Private Radio Bureau, Washington, D.C.
20554 (202) 632-4964.

Federal Communications Commission.
William J. Tricarico,
Secretary.

PART 97—[AMENDED]

Part 97 of Chapter I of Title 47 of the
Code of Federal Regulations would be
amended as follows:

1. The authority citation for Part 97
continues to read as follows:

Authority: Secs. 4, 303, 48 stat., as
amended, 1068, 1082; 47 U.S.C. 154, 303.

2. Paragraphs (c), (d) and (e) of § 97.27
would be revised to read:

§97.27 Examination preparation.

* * * * *

(c) Element 2 must be designed by the
examiner by selecting questions from
the current Element 2 VEC question pool
according to that VEC's published
algorithm,

{d) The volunteer examiner team shall
design Elements 3, 4(A) and 4(B) or
obtain them from the VEC.
Examinations must be designed by
selecting questions from the VEC'’s
current question pool for the appropriate
element. The questions must be selected
according to the VEC's published
alogrithm.

(e) Volunteer examiners must hold
examjnation designs in confidence.

3. Paragraph (a) of § 97.29 would be
revised to read:

§97.29 Examination grading.

(a) The examiner(s) must determine
the correct answer for each examination
question and grade each examination
element separately.

*- * * * *

4. Paragraph (d) of § 97.31 would be
revised to read:

§97.31 Volunteer examiner requirements.

* * * * *

{d) Each volunteer examiner who
designs or administers an examination
for the Technician, General, Advanced
or Amateur Extra class operator license
must be accredited by the Volunteer-
Examiner Coordinator (see Subpart )
coordinating that examination.

* & * - *

5. Section 97.517 would be revised to
read:

§97.517 Examinations.

A VEC may design (see § 97.27(d)),
assemble, print and distribute Elements
1(B), 1{C}. 3. 4{A) and 4(B). A VEC is
required to hold examination designs in
confidence.

6. Section 97.521 would be revised to
read:

§ 97.521 Question pools.

(a) A VEC must maintain a current
pool of questions for each written
examination element. The question pool
for each element must contain at least
ten times the number of questions to be
specified for a single examination. The
current question pool for each element
must be published and made available
to any member of the public upon
request.

(b) VEC question pools may be
composed of questions from two
sources:

(1) The appropriate last issue of PR
Bulletin 1035 A, B, C, or D; or

(2) Questions submitted to the VEC by
amateur radio operators in accordance
with the instructions in PR Bulletin 1035.
Amateur Extra licensees may submit
written questions for any examination
element. Advanced licensees may only
submit questions for Elements 2 and 3.
General or Technician licensees may
only submit questions for Element 2.

7. Section 97.523 would be revised to
read:

§97.523 Algorithms.

A VEC must publish and provide to
the public upon request an algorithm for
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each examination element for choosing
questions from its question pool to
design an examination for that element.
Each algorithm must assure that each
examination element contains questions
representative of the various subject
categories set forth in the syllabus for
that element in PR Bulletin 1035.

|[FR Doc. 85-15112 Filed 6-21-85; 8:45 am|
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1039

{Ex Parte No. 346 (Sub-19)]

Boxcar Car Hire and Car Service

AGENCY: Interstate Commerce
Commission.

ACTION: Scheduling of supplemental
comment period for advance notice of
proposed rulemaking.

SUMMARY: The Commission grants the
petitions of several participants for an
opportunity to file supplemental
comments in response to proposals
advanced in the reply comments
received April 25, 1985. Comments were
received in response to an advance
notice of proposed rulemaking (49 FR
27333, July 3, 1984) which gave
commentors an opportunity to offer
alternatives to the Commission’s boxcar
decision in Ex Parte 346 (Sub-No. 8)
published at 48 FR 20412, May 6, 1983, as
it pertains to car hire and car service
rules for boxcars.

DATES: Supplemental comments are due
July 24, 1985.
ADDRESS: An original and 15 copies of
supplemental comments in Ex Parte No.
346 (Sub-No. 19) should be sent to:
Office of the Secretary, Case Control
Branch, Interstate Commerce
Commission, Washington, DC 20423
Supplemental comments must also be
served on all parties of record in both
Ex Parte No. 346 (Sub-No. 19} and Ex
Parte No. 346 (Sub-No. 8).
FOR FURTHER INFORMATION CONTACT:
Louis E. Gitomer, (202) 275~-7245.
Decided: June 14, 1985.

By the Commission, Chairman Taylor, Vice
Chairman Gradison, Commissioners Sterrett,
Andre, Simmons, Lamboley and Strenio.

James H. Bayne

Secretary.

{FR Doc. 85-15089 Filed 6-21-85; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 23

Export of American Ginseng
Harvested in 1985 and Subsequent
Seasons

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

suMmMmaARY: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) regulates international trade in
certain animal and plant species. In
general, export of wild specimens of
plants listed in Appendix I of CITES
may occur only if: (1) The Scientific
Authority (SA) has advised the permit-
issuing Management Authority (MA)
that such exports will not be detrimental
to the survival of the species and will
maintain the species throughout its
range at a level consistent with its role
in the ecosystems in which it occurs;
and (2) the MA is satisfied that the
plants were not obtained in violation of
laws for protection of the species.
Export of cultivated specimens of plants
listed in Appendix Il may occur only if
the MA is satisfied that the plants were
artificially propagated.

This document announces the U.S.
Fish and Wildlife Service’s MA and SA
proposed findings on export of
American ginseng (Panax quinquefolius
Linnaeus) from the United States. Until
1982 such findings were made annually
on a State-by-State basis. In 1982, the
Service revised guidelines and made
multi-year findings covering the 1982,
1983, and 1984 harvest seasons (which
end with the calendar year). The Service
now proposes to grant multi-year
ginseng export approval for the 1985 and
subsequent harvest seasons. The

Service seeks data and information on

topics described in this proposal as a
basis for determining whether to initiate
or to continue export approval from
States for the 1985 and/or subsequent
seasons.

Monitoring State ginseng programs for
eight years has shown the Service that
States for which ginseng export has
been approved will usually continue to
satisfy CITES requirements. To ensure
that this is so, the Service plans to
continue annual monitoringin .
accordance with the procedures
described herein. Existing management
reports are analyzed concerning each
State for which ginseng export is
approved, by the end of May of each
year, to document its most recent
harvest and current status of ginseng.

The Service also requests information
on environmental or economic impacts
that might result from these findings,
and suggestions on alternative
approaches to meeting CITES
requirements.

DATE: The Service will consider
information and comments received by
July 24, 1985, in making its final rule.

ADDRESS: Please send correspondence
concerning this notice to the Federal:
Wildlife Permit Office, U.S. Fish and
Wildlife Service, 1000 North Glebe
Road, room 611,.Arlington, Virginia
22201. Materials received will be
available for public inspection from 7:45
a.m. to 4:15 p.m., Monday through
Friday, in room 620 of the office.

FOR FURTHER INFORMATION CONTACT:

Management Authority: Mr. Thomas J.
Parisot, Chief, Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service

(address above), telephone (703) 235~

2418;

Scientific Authority: Dr. Bruce
MacBryde, Botanist, Office of Scientific
Authority, U.S. Fish and Wildlife
Service, Washington, D.C. 20240,
telephone (202) 653-5948.

SUPPLEMENTARY INFORMATION: Export
from the United States of species listed
in Appendix II of CITES may only occyr
upon approval of both the MA and SA,
which functions are the responsibility of
the U.S. Fish and Wildlife Service. The
U.S. Department of Agriculture, Animal
and Plant Health Inspection Service, is
responsible for enforcing CITES for
terrestrial plants (see final rule of
October 25, 1984, 49 FR 42907). This is
the first of two notices concerning the
Service's MA and SA findings on export
of American ginseng taken in the 1985
and subsequent harvest seasons. The
previous rule for export of ginseng was
published on August 28, 1984 {48 FR
34020).

Scientific Authority Findings

General criteria used by the SA in
advising on whether export will not be
detrimental to the survival of a species
are as follows (originally described in a
notice of July 11, 1977, 42 FR 35800):

(1) Whether such export has occurred
in the past and has not reduced numbers
or distribution of the species, nor caused
signs of ecological or behavioral stress
within the species, or in other species of
the affected ecosystems;

(2) Whether such export is expected
to increase, decrease, or remain
constant; and

(3) Whether the life history
parameters of the species and the
relevant structure and function of its
ecosystems indicate that present or
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proposed levels of export will not
appreciably reduce the numbers or
distribution of the species, nor cause
signs of ecological or behavioral stress
within the species or in other species of
the affected ecosystems.

For ginseng, the evaluation for
nondetriment by the SA, in accordance
with these criteria, will continue to be
based on the following information for
each affected State, to the extent it is
available in annual reports (with
sources and accuracy indicated) or
otherwise (slightly revised from the rule
of October 4, 1982, 47 FR 43701):

(1) Historic, present, and potential
distribution of wild ginseng by county,
using State maps with county outlines;
distribution of optimal natural habitat
on a regional basis in the State, and
description of recent trends in loss or
protection of habitat; and map of
locations and information on
approximate acreage and percentage of
the State’s wild ginseng that is on
statute-protected lands where collecting
is prohibited (ginseng is considered as
willd if it occurs in naturally-
perpetuated habitat, where the species
is naturally propagated or with only
limited planting of wild seed by people
and no subsequent tending of the
species until harvest);

(2) Map of the approximate number or
density of wild ginseng populations per
county or region, and information on the
total number of wild ginseng localities in
the State;

(3) Map of the average number of
plants per population or patch, or local
abundance of wild ginseng, per county
or region of the State; map of the
population trends per county or region,
indicating if populations of wild ginseng
are increasing, stable, decreasing,
extirpated, or unknown; and discussion
of any changes from previous years or
differences from historical population
sizes;

(4) A description of the State’s annual
harvest practices and controls on wild
ginseng, including limitation of harvest
season (45 FR 69844, Octcber 21, 1980;
States are urged not to permit local
harvest until fruits are ripe and seeds
thus mature), and harvest requirements
such as on minimum size or age of
collected plants and on planting their
seeds:

(5) Map of the harvest intensity by
county or region, indicating if collecting
is heavy, moderate, light, none, or
unknown, and discussion of any
changes from previous years;
information on the number of ginseng
collectors in the State, and on the
amount of wild ginseng from the State
harvested and amount certified for
export, in pounds (dry weight) per year;

(6) Information on the average number
of wild roots per pound (dry weight)
harvested, preferably on a county or
regional basis or, if not available, on a
statewide basis; and an assessment of
any trend in root sizes or number of wild
roots per pound (dry weight) over
previous years;

(7) A description of the State's
research program on wild ginseng and
its progress, including a summary of
results obtained; and

(8) State maps showing those counties
in which ginseng is commercially
cultivated (cultivated ginseng is
considered that artificially propagated
and maintained under controlled
conditions, for example in intensively
prepared or managed fields, gardens, or
patches with artificial or natural shade);
and information on the amount of
cultivated ginseng from the State
harvested and the amount certified for
export, in pounds (dry weight) per year.

Management Authority Findings

In addition to SA advice that ginseng
exports will not be detrimental to the
survival of the species, the MA must be
satisfied: (1) That the ginseng was not
obtained in contravention of laws for its
protection; and (2} whether it was of
wild or artificially propagated origin.

Criteria used by the MA in
determining if a State program qualifies
for export are that the State has adopted
and is implementing the following
regulatory measures (revised from
notices of October 21, 1980, 45 FR 69844,
and July 23, 1984, 49 FR 29635):

(1} A State ginseng law and
regulations mandating State licensing or
regulation of persons purchasing or
selling ginseng collected or grown in
that State;

(2) State requirements that these
licensed or registered ginseng dealers
maintain true and complete records of
their commerce in ginseng, and report
such commerce to the State in a signed
and dated statement every 30 days, as
well as in a signed and dated annual
accounting at the end of the State's
export year;

(3) Dealer records required to show
date of transaction, name and address
of seller/buyer of ginseng, whether roots
were wild or artificially propagated, if
roots were green (fresh) or dried at time
of transaction, weight of roots, State of
origin of roots, and the identification
numbers of the State certificates used to
ship ginseng from the State;

(4) Inspection and certification by
State personnel of all ginseng harvested
in the State to authenticate that the
ginseng was legally taken from wild or
cultivated sources within the State.
Experience has shown the value of an

inspection and certification program by
a State official who can document both
the weight of the roots in question and
that they were legally taken from the
wild or artificially propagated in that
State:

(a) Ginseng unsold by December 31 of
the harvest year must be weighed by the
State and the dealer given a weight
receipt. Future State export certification
of this stock is to be issued against the
State weight receipt;

(b) The certificates of origin must
remain in State control until issued at
certification and must contain the
following information:

—State of origin,

—serial number of certificate,

—name and address of dealer,

—dealer's State registration number,

—dealer’s shipment number for that
harvest season,

—year of harvest of ginseng being
certified,

—designation as wild or artificially
propagated roots,

—designation as green {fresh) or dried
roots,

—weight of roots, expressed both
numerically and in writing,

—verified statement that the ginseng
was obtained in that State in
accordance with State laws of that
harvest year,

—name and title of State-certifying
official,

—date of certification, and

—signatures of both dealer and State
official making certification.

This certificate should be issued in
triplicate with the original designated
for dealer’s use in commerce, first copy
for dealer records, and second copy
retained by State for reference; and

(5) State regulations that prohibit
uncertified ginseng from entering or
leaving the State.

Each State for which ginseng export is
approved is requested to inlcude the
following information in its annual
report:

(1} Reaffirm State ginseng program
and indicate modifications concerning:

(a) State ginseng law and regulations,

(b} Season of harvest and selling/
buying operations,

(c) State dealer, digger, and/or grower
license or registration rules,

{d) Sample of digger's license, if any,
indicating cost of license and dates of
authorized use,

{e) Cost of dealer license or
registration,

{f) Dealer record maintenance and
reporting requirements,

(g) Sample of current-year dealer
certificates and reporting forms,
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(h) Sample of current-year State
certificate of legal take and origin,

(i) Description of State-certification
system for wild and cultivated ginseng
legally harvested within the State,
including controls to minimize
uncertified ginseng from moving into or
from the State; and )

(j) Name, address, and telephone
number of State person to contact
concerning such information.

(2) The report should also include
information on the following:

(a) Pounds (dry weight) of wild and of
cultivated ginseng (i} ﬁarvested and (ii)
certified by the State, as well as the
pounds of each (iii) sold from in-State
and from out-of-State sources,

{b) Indicate how dealers not resident
in the State have ginseng roots
harvested in that State certified and
how this commerce is controlled by
State law, and

{c) Indicate ginseng law enforcement
procedures, violations discovered, and
remedies.

Findings for Artificially Propagated
Ginseng

In an October 21, 1980, rule (45 FR
69844), the Service announced it would
approve export of artifically propagated
ginseng only from States for which
export of wild-collected ginseng was
approved, becausé those States had
programs necessary to document the
source of roots. The Service more
recently announced in an October 4,
1982, rule (47 FR 43701) that it would
approve export of artificially propagated
ginseng from other States if procedures
had been implemented to minimize the
risk that wild-collected plants would be
claimed as cultivated. The Service
proposed to continue granting such
approval.

Export Procedures

Valid Federal CITES documents are
ilecessary {0 export wild or artificially
propagated ginseng roots. Applications
for these documents should be sent to
the Federal Wildlife Permit Office at the
address given above.

Ginseng may only be exported
through U.S. Department of Agriculture
(USDA) ports recently designated by the
U.S. Department of the Interior (see 49
FR 42938; October 25, 1984). For each
export, the exporter must present to the
USDA, Animal and Plant Health
Inspection Service, Plant Protection and
Quarantine (PPQ) Port Inspector the
following:

(1) Ginseng roots being exported;

(2) Original State certificates of origin
for the ginseng {or foreign export
documents for reexport). An exporter or
dealer may split an original State

certificate by striking a line through the
original weight on the certificate, and
identifying by numbers and writing the
new (lower) weight of ginseng being
exported. This change in certificate
weight must be certified by the dealer or
exporter with the written words "I made
these changes on (date)” followed by
full legal signature of the dealer or
exporter;

(3) Two completed Federal CITES
export documents (permits or
certificates);

(4) One copy of executed waybill and
invoice; and

(5) One copy of Customs declaration
for the shipment.

The PPQ Port Inspector may sign and
validate the CITES documents only after
a satisfactory inspection of the export
documentation and contents of the
shipment. Once the CITES documents
are validated, the inspector will forward
State certificates, one CITES export
documents, waybill, invoice, and
Customs form to the Service for
recordkeeping and reporting. The
remaining CITES export document will
authorize the international shipment of
the ginseng and will be collected by the
importing country.

Previous Export Approval

On October 4, 1982 (47 FR 43701), the
Service granted multi-year export
approval for 1982-84 harvested ginseng
only from States with a legally regulated
ginseng program that provided for a
State inspection and certification system
and that satisfied all other revised
criteria of both the SA and MA. Export
from certain additional States was
approved under these guidelines on
October 7, 1983 (48 FR 45775), March 19,
1984 (49 FR 10123) and August 28, 1984
(49 FR 34020)..The export of wild and/or
cultivated ginseng harvested from 1982
through 1984 was approved only from
the States named in 50 CFR 23.51(e) (see
below). . .

Wisconsin has developed a somewhat
different ginseng regulatory program
that appears to offer the same legal
assurance as the standard State
certification system usually required by
the Service. This program includes
annual measurement of cultivated
ginseng gardens (fields) by a county tax
assessor, and certification to the State of
all ginseng commerce by growers and
dealers. The appropriate State officials
spot-check these procedures and
examine collected records of ginseng
commerce from all State growers and
dealers. The State’s analysis of these
records of commerce are then sent to the
Service for review.

Multiyear Findings

From monitoring State ginseng
programs and the status of ginseng since
1977, the Service expects that States
from which export of ginseng has been
approved will continue to satisfy CITES
requirements. Each State seeking to
obtain multi-year export approval for
1985 and subsequent harvest seasons
must apply by (30 days from date of
publication) 1985, in accordance with
the MA and SA requirements described
above. States that have not done so
should submit data on their harvest
and/or status of ginseng for 1982, 1983
and/or 1984 as a precondition of
renewed export approval. States seeking
to begin harvests for exports of their
ginseng under CITES should apply
following the above procedures no later
than May 31 of the year they hope to
start. To ensure that the States maintain
successful programs and that export is
not detrimental to the survival of this
species, the Service plans to continue
annual monitoring of State management
programs and of information on the
status of ginseng populations, especially
by evaluation of annual reports from the
States and of export documents returned
from the ports.

Schedule of Notices

The Service intends to publish its final
export findings and rule on September
1985, in advance of the 1985 harvest
season. Notices will be published in
future years if new information or
changed conditions show reason for
revised findings or guidelines.

Request for Information and Comments

The Service requests information and
comments on the requirements and
procedures for demonstrating that
ginseng is not harvested in
contravention of laws for its protection,
that it is accurately declared as wild or
artificially propagated, and that the
ginseng being exported originates in
States from which export has been
approved. Information is also requested
to determine if export will not be
detrimental to the survival of the
species.

The Service also requests information
on environmental or economic impacts
and effects on small entities (including
small businesses, small organizations,
and small governmental jurisdictions)
that would result from findings for or
against export approval. This
information will aid the Service in
evaluating, prior to the final rule, the
conclusions stated in the Note below.
The proposed rule is issued under
authority of the Endangered Species Act
of 1973 (16 U.S.C. 1531 et seq., 87 Stat.
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884, as amended), and was prepared by
S Ronald Singer, Federal Wildlife Permit
Office, and Bruce MacBryde, Office of
Scientific Authority.

Note.—The Department has determined
that these proposed findings are not a major
Federal action significantly affecting the
quality of human environment under the
National Environmental Policy Act and,
therefore, the preparation of an
Environmental Impact Statement is not
required. The Department determined that
the findings for the 1981-84 harvest seasons
were not major rules under Executive Order
12291 and did not have a significant
economic effect on a substantial number of
small entities under the Regulatory Flexibility
Act (5 U.S.C. 801). Exporters normally derive
their product from the ginseng harvested in a
number of States. Therefore, the approval or
disapproval of wild singseng export from any
one State would not significantly affect the
industry. Furthermore, because the proposed
rule treats exports on a State-by-State basis
and proposes to approve export in
accordance with State management
programs, the rule would have little effect on
small entities in and of itself. For the 1985
and subsequent harvest seasons, the Service
has analyzed the impacts and again
concludes that this would not be a major rule
and would not have a significant economic
effect on a substantial number of small
entities,

The information collection requirement
contained in this final rule have been
approved by the Office of Management and
Budget- under 44 USA 3501 et seq. and
assigned clearance number 1018-0022. The
information will enable the Service to
determinate if State ginseng management and

export programs qualify for long-term export
approval and in issuing export permits for
international movement of ginseng from
approved States. Responses are necessary to
obtain a benefit.

List of Subjects in 50 CFR Part 23

Endangered and threatened plants,
Endangered and threatened wildlife,
Exports, Fish, Imports, Plants
(agriculture), Treaties.

Proposed Regulation Promulgation

PART 23—ENDANGERED SPECIES

CONVENTION

Accordingly, it is proposed to amend
Part 23, Subchapter B of Chapter I, Title
50, Code of Federal Regulations, as set
forth below:

1. The authority citation for Part 23
continues to read as follows:

Authority: Convention on International
Trade in Endangered Species of Wild Fauna
and Flora, TIAS 8249, and Endangered
Species Act of 1973 as amended, 87 Stat. 884,
16 U.S.C. 1531 et seq. )

Subpart F—Export of Certain Species

2. In § 23.51, revise that part of
paragraph (e) that appears before
“Conditions"” to read as follows:

§ 23.51 American ginseng (Panax
quinquefolius).
* * * * *

(e) 1982-1984 harvests {wild and
cultivated for each year unless noted):

Arkansas, Georgia, lllinois, Indiana,
Iowa, Kentucky, Maryland, Minnesota,
Missouri, North Carolina, Ohio,
Tennessee (wild and cultivated for 1982
and 1983, cultivated only for 1984},
Vermont (cultivated only for 1982 and
1983, wild and cultivated for 1984},
Virginia, West Virginia, Virginia, and

Wisconsin.
3.1n § 23.51, add new paragraph (f) as
follows:

(f) 1985 and subsequent harvests (wild
and cultivated for each year unless
noted): As for 1984, subject to approval
of applications to be submitted by these
or other States: Arkansas, Georgia,
Illinois, Indiana, lowa, Kentucky,
Maryland, Minnesota, Missouri, North
Carolina, Ohio, Tennessee, Vermont,
Virginia, West Virginia, and Wisconsin.

Conditions on export: Roots must be
documented as to State of origin, season of
collection, and dry weight. The State must
certify whether roots originated in their State,
are wild or cultivated (artificially
propagated), were legally obtained, and such
certification must be presented upon export.
The State must maintain a ginseng program,
as described by the Service in the 1985 rule; a
report is requested annually by May 31.

Dated: May 22, 1985.

J. Craig Potter,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 85-14934 Filed 6-21-85; 8:45 am]
BILLING CODE 4310-55-M .
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DEPARTMENT OF AGRICULTURE

Science and Education Research
Grants Program Policy Advisory
Committee; Small Business Innovation
Research; Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92463,
the U.S. Department of Agriculture
announces the following meeting:

Name: Subcommittee for Phase I Topic
Managers, Small Business Innovation
_Research, Technical Advisory Committee
Science and Education Research Grants
Program.

Date: July 18, 1985.

Time: 8:30 a.m. to 6:00 p.m.

Place: U.S. Department of Agriculture,
Room 112 ].S. Morrill Building, Washington,
D.C.

Purpose of Subcommittee: To provide
advice and recommendation concerning
support for Phase I research in the SBIR
program.

Agenda: To review and evaluate research
proposals and projects as part of the
selection process for awards.

Type of Meeting: Closed.

Reason for Closing: The proposals being
reviewed include information of a proprietary
or confidential nature, including technical
information, financial data, such as salaries;
and associated with the proposals. These
matters are within exemptions (4) and (6) of 5
U.S.C. 552b(c), the Government in the
Sunshine Act. '

Authority to Close Meeting: This
determination was made by the Secretary of
Agriculture pursuant to provisions of Section
10(d) of Pub. L. 92-463.

Contact Person: Wayne K. Murphey,
Executive Secretary, Small Business
Innoviation Research, Office of Grants and
Program Systems, USDA, Room 112 |.S.
Morrill Building, Washington, D.C. 20251.

Done at Washington, D.C., this 13th day of
June 1985.

Wayne K. Murphey,

Executive Secretary.

{FR Doc. 85-15076 Filed 6-21-85; 8:45 am]
BILLING CODE 3410-MT-M

Science and Education Researci

. Grants Program Policy Advisory

Committee; Small Business Innovation
Research; Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92463,
the U.S. Department of Agriculture
announces the following meeting:

Name: Subcommittee for Phase I Topic
Managers, Small Business Innovation
Research, Technical Advisory Committee
Science and Education Research Grants
Program

Date: July 19, 1985.

Time: 8:30 a.m. to 6:00 p.m.

Place: U.S. Department of Agriculture,
Room 112 J. S. Morrill Building, Washington,
D.C.

Purpose of Subcommittee: To provide
advice and recommendation concerning
support for Phase Il research in the SBIR
program.

Agenda: To review and evaluate research
proposals and projects as part of the
selection process for awards.

Type of Meeting: Closed.

Reason for Closing: The proposals being
reviewed include information of a proprietary
or confidential nature, including technical
information, financial data, such as salaries;
and associated with the proposals. These
matters are within exemptions (4) and {6) of 5
U.S.C. 552(c), the Government in the Sunshine
Act.

Authority to Close Meeting: This
determination was made by the Secretary of
Agriculture pursuant to provisions of Section
10(d) of P.L. 92-463.

Contact Person: Wayne K. Murphey.
Executive Secretary, Small Business
Innovation Research, Office of Grants and
Program Systems, USDA, Room 112 . S.
Morrill Building, Washington, D.C. 20251.

Done at Washington, D.C,, this 13th day of
June 1985.

Wayne K. Murphey,

Executive Secretary.

{FR Doc. 85-15077 Filed 8-21-85; 8:45 am}
BILLING CODE 3410-MT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-401] '

Antidumping Duty Order; Red
Raspberries From Canada

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice of antidumping duty
order.

SUMMARY: The United States
Department of Commerce (the
Department) and the United States
International Trade Commission {the
ITC) have determined that red
raspberries from Canada are being sold
at less than fair value and that sales of
these products are materially injuring a
United States industry. Therefore, based
on these findings, all unliquidated
entries, or warehouse withdrawals, for
consumption of this product made on or
after December 18, 1984, the date on
which the Department published its
preliminary determination of sales at
less than fair value in the Federal
Register, will be liable for the possible
assessment of antidumping duties.
Further, a cash deposit of estimated
antidumping duties must be made on all
such entries, and withdrawals from
warehouse, for consumption made after
the date of publication of this
antidumping duty order in the Federal
Register.

Supplementary Information

The merchandise covered by this
investigation is fresh and frozen red
raspberries packed in bulk containers
and suitable for further processing.
Fresh raspberries are classified under
item numbers 146.5400 and 146.5600 of
the Tariff Schedules of the United States
Annotated (TSUSA), and frozen
raspberries under item number 146.7400
of the TSUSA.

In accordance with section 733 of the
Tariff Act of 1930, as amended (the Act)
(19 U.S.C. 1873b), on December 18, 1984,
the Department published its
preliminary determination that there
was reason to believe or suspect that
red raspberries from Canada were being

- gold in the United States at less than fair

value {49 FR 49129). On May 10, 1985,
the Department published its final
determination that these imports were
being sold at less than fair value (50 FR
19768).

On June 17, 1985, in accordance with
section 735(d) of the Act (19 U.S.C.
1673d(d)), the ITC notified the
Department that imports of red
raspberries are materially injuring a
United States industry.

Therefore, in accordance with
sections 736 and 751 of the Act (19
U.S.C. 1673e and 1675), the Department
directs United States Customs officers to
assess, upon further advice by the
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administering authority pursuant to
section 736(a){1) of the Act (19 U.S.C.
1673e(a)(1)), antidumping duties equal to
the amount by which the foreign market

. value of the merchandise exceeds the
United States price for all entries of red
raspberries from Canada, with the
exception of that produced by
Abbotsford Growers Cooperative
Association which has been excluded
from this investigation.

These antidumping duties will be
assessed on all unliquidated entries of
such merchandise entered, or
withdrawn from warehouse, for
consumption on or after December 18,
1984, the date on which the Department
published its 'Preliminary
Determination of Sales at Less Than
Fair Value" notice in the Federal
Register.

On and after the date of publication of
this notice, United States Customs
officers must require, at the same time
as importers would normally deposit
estimated customs duties on this
merchandise, a cash deposit equal to the
estimated weighted-average
antidumping duty margins as noted
below:

. Weighted-
average
Manufacturers/producers/exporters marg?n
(percent)
Jesse Processing Limited 2276
Mukhtiar & Sons Packers, Lid.... 1.21
East Chilliwack Fruit Growers Coo 3.38
Ali other manufacturers/producers/exporters...... 241

This determination constitutes an
antidumping order with respect to red
raspberries from Canada pursuant to
section 736 of the Act (19 U.S.C. 1673¢)
and § 353.48 of the Commerce :
Regulations (19 CFR 353.48). We have
deleted from the Commerce Regulations,
Annex 1 of 19 CFR Part 353, which listed
antidumping findings and orders
currently in effect. Instead, interested
parties may contact the Office of
Information Services, Import
Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with section 736 of the Act {19 U.S.C.
1673e) and § 353.48 of the Commerce
Regulations (19 CFR 353.48).

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

June 19, 1985.

[FR Doc. 85-15188 Filed 6-21-85; 8:45 am]
BILLING CODF 3510-DS-M

{Docket No. A-580-405)

Grand and Upright Pianos From the
Republic of Korea; Postponement of
Final Antidumping Duty Determination

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice.

SUMMARY: This notice informs the public
that the Department of Commerce (the
Department) has received a request from
the petitioners in this investigation to
postpone the final determination, as
provided for in section 735(a)(2)(B) of
the Tariff Act of 1930, as amended (the
Act) (19 U.S.C. 1673d{a)(2)(B}). Based on
this request, we are postponing our final
antidumping duty determination as to
whether sales of grand and upright
pianos from the Republic of Korea have
occurred at less than fair value until not
later than September 9, 1985.

EFFECTIVE DATE: June 24, 1985.

FOR FURTHER INFORMATION CONTACT:
Fraricis R. Crowe, Office of
Investigations, Import Administration,
International Trade Administration,
Department of Commerce, 14th St. and
Constitution Avenue, NW., Washington
D.C. 20230; telephone (202) 377-4087.

SUPPLEMENTARY INFORMATION: On
October 17, 1984, we announced the
initiation of an antidumping duty
investigation to determine whether
grand and upright pianos from the
Republic of Korea, are being, or are
likely to be, sold in the United States at
less than fair value (49 F.R. 40627). We
issued our preliminary negative
determination on April 25, 1985 (50 F.R.
16331). That notice stated that we would
issue a final determination by July 3,
1985. On May 17, 1985, counsel for
petitioners requested that we extend the
period for the final determination until
not later than the 135th day after
publication of our preliminary
determination in accordance with
section 735(a)(2)(B) of the Act. If a
petitioner requests an extension after a
negative preliminary determination, the
Department is required , absent
compelling reasons to the contrary to
grant the request. Accordingly, we grant
the request and postpone our final
determination until not later than
September 9, 1985. .

This notice is published pursuant to
section 735(d) of the Act.

Scope of Investigation

The products covered by this
investigation are grand and upright
pianos as currently provided for under
items numbered 725.0320 and 725.0100,

respectively, of the Tariff Schedules of
the United States Annotated.

Alan F. Holmer,

Depuly Assistant Secretary for Import
Administration.

June 17, 1985.
[FR Doc. 85~15141 Filed 6-21-85; 8:45 am|
BILLING CODE 3510-DS-M

Exporters’ Textile Advisory
Committee; Open Meeting

A meeting of the Exporters' Textile
Advisory Committee will be held on July
25, 1985 at 1:30 p.m. until 4:00 p.m. in the
Music Box/Plymouth Room, Grand
Hyatt New York, Park Avenue at Grand
Central, New York, New York 10017.
The Committee provides advice about
ways to promote increased exports in
U.S. textiles and apparel.

Agenda: Review of export data; report
on conditions in the export market;
recent foreign restrictions affecting
textiles; export expansion activities; and
other business.

The meeting will be open to the public
with a limited number of seats
available. For further information or
copies of the minutes, contact Helen
LeGrande, (202) 377-3737.

Dated: June 19, 1985.
Walter C. Lenahan,

Deputy Assistant Secretary for Textiles and
Apparel.

{FR Doc. 85-15139 Filed 6-21-85; 8:45 am]
BILLING CODE 3510-DR-M

[A-570-003]

Shop Towels of Cotton From the
People’'s Republic of China; Final
Results of Administrative Review of
Antidumping Duty Order

AGENCY: International Trade
Administration/Import Administration
Commerce.

ACTION: Notice of Final Results of
Administrative Review of Antidumping
Duty Order.

SUMMARY: On February 14, 1985, the
Department of Commerce published the
preliminary results of its administrative
review of the antidumping duty order on
shop towels of cotton from the People’s
Republic of China. The review covers
the three known exporters and three of
the four known third-country resellers of
this merchandise to the United States
and the period March 28, 1983 through
December 31, 1983.

We gave interested parties an
opportunity to comment on the
preliminary results. At the request of an
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importer, we held a public hearing on
April 1, 1985. Based on our analysis of
the comments received and the
correction of clerical errors, we have
changed the margins for certain firms
from those presented in the preliminary
results of review.

EFFECTIVE DATE: june 24, 1985.

FOR FURTHER INFORMATION CONTACT:
Maureen A. Flannery or John R.
Kugelman, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
D.C. 20230; telephone: (202) 377-3601.
SUPPLEMENTARY INFORMATION:

Background

On February 14, 1985, the Department
of Commerce (“'the Department’’}
published in the Federal Register (50 FR
6227) the preliminary results of its
administrative review of the
antidumping duty order on shop towels
of cotton from the People’s Republic of
China (48 FR 45277; October 4, 1983).
The Department has now completed that
administrative review.

Scope of the Review

Imports covered by the review are
shipments of cotton shop towels. Cotton
shop towels are currently classifiable
under item 366.2740 of the Tariff
Schedules of the United States
Annotated. :

The review covers the three known
exporters and three of the four known
third-country resellers of this
merchandise to the United States and
the period March 28, 1983, through
December 31, 1983,

Analysis of Comments Received

We invited interested parties to
comment on the preliminary results, as
provided by § 353.53(d) of the
Commerce Regulations. At the request
of an importer, Fedtex Incorporated, we
held a public hearing on April 1, 1985.

Comment 1: Fedtex and another
importer of Chinese shop towels,
Unifirst Corporation, argue that the
failure of Chinese exporters to respond
to the Department’s request for
information did not justify the
Department’s application of the best
information rule set forth in section
776(b) of the Tariff Act of 1930 (“the
Tariff Act”). They note that section
776(b) applies only when “a party . . .
refuses or is unable to provide
information requested . . . or otherwise
significantly impedes an investigation.”
They argue that, because China is a
state-controlled-economy country, the
exporters do not possess information
that could be the basis for our foreign
market value determination and the

exporters therefore could do nothing to
significantly impede that determination.
Fedtex and Unifirst further claim that
we cannot consider the Chinese
exporters to have refused to provide
requested foreign market value
information, because we never
requested such information during this
review. The importers contend that, at
most, the Department might have been
able to use a response to question C.1 of
the Department’s questionnaire to make
adjustments to foreign market value for
differences in physical characteristics,
but the response could not have served
as the overall basis of a foreign market
value calculation. Question C.1 did not
request production factor information
(the Department’s method of calculating
fair value during the original
investigation). Even if that question
could be considered relevant to
production factors, § 353.8(c) of the
Commerce Regulations authorizes the
Department to use that method for
calculating foreign market value only
after exhausting the possibility-of using
surrogate data from producers of the
merchandise in non-state-controlled-
economy countries comparable to China
in level of economic development. The

_ Department must follow and exhaust

that hierarchy of options before-
resorting to best information, Except for
the production factor methodology, all of
the options require information that the
Chinese exporters do not possess.

Fedtex and Unifirst also contend that
it is not the best information rule, but
rather the substantial evidence
standard, that requires the Department
to conduct a thorough investigation.
They contend that the record of this
proceeding contains no indication that
the Department sought to obtain
surrogate information, demonstrating
the Department's disregard of its
statutory and substantial evidence
obligations. If the Department had
looked, it might well have found a
surrogate producer willing to provide
information. Even without such
cooperation, we could have obtained
surrogate information from other
sources.

Milliken argues in opposition that the
Department's initial questionnaire
request for information was only the
first step in the administrative review
process; the failure of Chinese exporters
to respond to that request relieved the
Department of any obligation to refine
its questions in follow-up
questionnaires.

In a narrower vein, Milliken contests
the importers' arguments that Chinese
exporters had no information to provide
about foreign market value. A fictional
constructed value must be based upon

factors of production supplied by the
Chinese industry.

Department’s Position: The complete
refusal of the Chinese exporters to
respond to any of the Department’s
requests for information justifies the
application of the best information rule
of section 776(b) of the Tariff Act.
Section 776(b) states that “the
administering authority and the
Commission shall, whenever a party or
any other person refuses or is unable to
produce information requested in a
timely manner and in the form required,
or otherwise significantly impedes an
investigation, use the best information
otherwise available.” The complete
failure of the Chinese exporters to
produce any of the information
requested, to respond to all to the
questionnaire or to any other inquiries,
constitutes refusal to respond and did
significantly impede this administrative
review. (On June 11, 1985, after the close
of the comment period, the Department
received, through counsel for Fedtex and
Unifirst, a purported questionnaire
response from Chinatex.

Assuming this to be an official
response from Chinatex, the Department
has not considered the data contained in
the submission in reaching these final
results because the Department
considers questionnaire responses
received after publication of preliminary
results of review to be untimely. See
also Comment 9.)

The failure of the exporters to respond
prevented the Department from
obtaining accurate, timely information
on U.S. sale prices, the types of
merchandise sold to the U.S,, and the
dates of U.S. sales for choosing
appropriate surrogate comparison sales.
Further, the refusal of the Chinese
exporters to respond prevented the
Department from properly adjusting
non-state-controlled-economy prices or
constructed values used to represent
foreign market value for potentially
adverse adjustments for differences in
the physical characteristics of the
merchandise and differences in
circumstances of sale such as credit,
commissions, etc. Thus, regardless of the
method the Department might have used
under § 353.8 of the Commerce
Regulations, the absence of any
response to the U.S. price portion of the
questionnaire made it impossible for the
Department to calculate accurately
foreign market values. Absent response,
the Department had to begin its
calculations late in the review by
resorting to the best information
available for U.S. price. Collecting that
information alone took four months.
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The question of the sufficiency of the
Department’s questionnaire with regard
to overtly requesting preduction factor
information is in our view immaterial.
There was no reason to believe that the
Chinese exporters wou!d have answered
more direct questions regirding factors
of production. Nor would we have
allowed them to answer cnly cbout
those factars and not answer the rest of
the quastionnaire.

Comr:ment 2: Fedtex and Unifirst argue
that, if the Department decides to
continue to apply the best information
rule in this review, the best information
is not what the Department chose for the
preliminary results, i.e., not the 1983
selling price of the lowest-priced U.S.-
manufactured shop towel, the WIPO
Eagle towel. The importers state that the
legislative history of section 776{b)
contains no indication thet Congress
intended the provision to be applied as a
penalty, particularly if a party were by
its very nature unable to supply the
requested information; rather, the
function of the provision is to enable the
Department to reach required
determinations within the strict
statutory deadlines. They argue that the
Department's own application of the
rule demonstrates the Department's
understanding that the provision is not a
license to penalize, and that the
Department is to weigh alternatives
before selecting the best information
othewise available. They cite final
results of reviews of the countervailing
duty order on Michelin X-radial steel-
belted tires from Canada and of the
antidumping duty finding on bicycle
speedometers from Japan as instances in
which the Department exercised careful
and independent judgment in choosing
the best information. The importers also
note that the decision for the Court of
Appeals for the Federal Circuit in
Atlantic Sugar, Ltd. v. United States, 774
F.2d 1556 (Fed. Cir. 1984) marely
indicated that a party unwilling or
unable to produce information ran the
risk that the administering agency's
choice of best information otherwise
avazilable might work against the party's
best interests. They argue that, in
Atlantic Sugar, the International Trade
Commission's choice of best information
actually rewarded the failure of the
respondent U.S. firm by eizhancing the
evidentiary support for an affirmative
injury finding.

By contrast, Milliken argues that the
Atlantic Sugar opinion supports the
proposition that the Department is
statutorily compelled to resort to best
information otherwise availahle
whenever a respondent fails to provide
requested information. As the court said,

the Department may use this rule as an
informal club over recalcitrant parties.

Department’s Position As we have
indicated repeatedly since 1980, in
Federal Register notices, articles,
internal memoranda placed in public
files, hearings, etc., we believe that, in a
situation like the one &t hand, the best
information rule is a rule of adverse
inference. Without such an
interpretation, the Department’s
administration of the antiduuiping and
couniervailing duty laws would be
futiie. The Department lacks any
authority to issue subpoenas for
information. Parties are under no direct
compulsion to answer our requests for
information. If we could not resort to
interpreting such complete refusals to
answer as the planned withholding 'of
information known by the potential
respondent to be detrimental to its
interests, then all respondents would
adopt with impunity such a strategy of
withholding. We must have the
authority to use other market
information for the potentially
detrimental information withheld.

The fact that unrelated importers must
bear the burden of refusals by exporters
to respond is imbedded in the statute,
for better or worse. It is no different in
kind from the basic statutory scheme of
requiring that unrelated importers pay
the duties resulting from the unfair trade
practices of exporters.

The importers cite to two of our prior
decisions regarding our choice of best
information. In the first, the final results
of our administrative review of the
countervailing duty order on Michelin X-
radial steel-belted tires from Canada (46
FR 48737; Qctober 2, 1981), we stated
that we review parties whose exports
we have previously determined to be
dumped. Those subject to an
antidumping or countervailing duty
order have the in¢entive “to minimize
. . . the magritude of their dumping or
subsidization.” We rejected all of
Michelin's suggested best information
figures for Canadian sales of its
Canadian produced tires. We did so,
among other reasons, because adoption
of its suggestions would reward its
earlier refussl to provide requested
information. We ultimately chose our
best information with that in mind.

Our decision in the final results of
revicw of the antidumping finding on
bicycle speedometers from Japan (47 FR
28978; July 2, 1982) also clearly
demonstrates our use of adverse
inference.

Moreover, as provided in § 353.51(b)
of the Commerce Regulations: Where a
party to the proceeding refuses to
provide requested information, that fact

may be taken into account in
determining what is the best available
information.

As for the court’s decision in Atlantic
Sugar, the court did say that our choice
of best information may appear to be a
penalty in the eyes of the non-
cooperating party. Whether the ITC's
actual application of best information in
Atlantic Sugar operated as a penalty is
irrelevant to our review here. In any
event, we believe our use of adverse
inference is different than using section
776 as a penalty. If it were a penalty, we
could arbitrarily pick any number
without regard to market data usable
under the statute.

In the context of our adverse
inference interpretation, we do exercise
discretion in choosing the best
information otherwise available. For
example, in determining United States
price for this review, we have rejected
the petitioner's information and used
available Customs Service data which
we were able to obtain because of the
suspension of liquidation of Chinese
entries. Similarly, we have considered
numerous avenues for calculating
foreign market value. See Comments 3
and 4. When we decide to use the best
information otherwise available, due to
the complete failure of a manufacturer
or exporter to respond to our requests
for information, we consider
independent information that we can
readily obtain without unduly delaying
the review.

Comment 3: Fedtex and Unifirst assert
that the Department, even in its
selection of best information, is bound
by the hierarchy for choosing foreign
market value outlined in section 773(c})
of the Tariff Act and § 353.8 of the
Commerce Regulations. They argue that
the Department’s reasons for proceeding
directly to U.S. producer prices are
erroneous.

The importers argue that the
Department possesses extensive
information concerning shop towel
export sales to the United States by
Pakistani and Indonesian producers,
including import data reported in
Census Publication IM 146. The
Department also could have obtained
from the Customs Service all necessary
import data regarding Pakistani or
Indonesian shop towel entries during the
period of review. The Department used
comparable Customs Service data for
Chinese imports as the basis of United
States price in this review. The
Department could have asked for
invoices from the Customs Service.
Alternatively the Department could

. have used the copies of commercial

invoices that the importers submitted for
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export sales to the United States from
Hong Kong, Pakistan, and Peru.

Fedtex and Unifirst contend that the
Pakistani government’s blocking of the
Department’s access to Pakistani
companies for potential surrogate home
market sales data in the original fair
value investigation in this case is
irrelevant in this review. Nor does it
justify totally abandoning that country
as a potential surrogate. The hierarchy ,
in the regulations requires proceeding to
the next stated option.

In the importer's view, the
Department’s policy of not using as a
surrogate any country subject to an
antidumping or countervailing duty
proceeding on comparable merchandise
has not basis in law. The Department
could easily include in the foreign
market value whatever margin of
dumping or subsidization the
Department concludes exists for that
surrogate. The Department's policy is
inappropriate because it seriously
diminishes the likelihood of the
Department's finding any reliable
surrogate measure of foreign market
value. Even if the Department refuses to
consider countries subject to
antidumping or countervailing duty
proceedings, Hong Kong and Indonesian
export sales to the United States would
still be available. The petitioner’s
contention concerning Hong Kong towel
manufacturers using dumped Chinese
fabric is unsupported and irrelevant.
Finally, in the countervailing duty
investigation of Indonesian textiles, the
Department preliminarily found
subsidies of only 0.83 percent; such a
level of subsidization should not
prohibit the use of Indonesian export
sales as surrogate information.

Should we not use sales to the United
States from one of those countries as the
basis for foreign market value, the
importers argue that we should use the
one-year old 1982 production factor data
from the final less-than-fair-value
determination as a reliable
approximation of what 1983 production
factors would be. Shop towels are not
sophisticated products for which the
production process constantly changes,
and the Department could make an
adjustment for Indonesian inflation.
Prices in Indonesia’s clothing sector
increased by only 4.4 percent from 1982
to 1983, and wage rates in Indonesia’s
textile sector declined during that
period. Further, the devaluation of the
rupiah against the dollar between 1982
and 1983 would have caused a 29
percent drop in the Indonesian textile
cost translated into U.S. dollars,
assuming costs in local currency
remained constant. Finally, such

adjustment for inflation would eliminate
any incentive to a respondent not to
answer and to assume the Department’s
use of the respondent's prior rate as best
information. -

The petitioner argues that
Departmental policy correctly precludes
the use of unfairly traded exports from
one country as the standard for
determining the foreign market value of
imports from another country. Because
the Department has found Pakistani and
Indonesian export subsidies on shop
towel shipment to the United States,
those unfairly traded exports should not
be used in this administrative review.

Milliken also alleges that Hong Kong
shop towels are in fact made with
dumped Chinese fabric that firms-in
Hong Kong merely cut into squares and
overedge, and that those towels should
not be used here for foreign market
value.

The petitioners finally contends that
the use of a constructed value based
upon Chinese factors of production
valued in a non-state-controlled-
economy country, as provided for in
§ 353.8(c) of the Commerce Regulations,
exceeds the Department’s authority
under section 773(c) of the Tariff Act.

Even if the factor approach were
lawful, it would be inappropriate in this
instance because the respondents during
the fair value investigation did not
provide information on those factors
adequate to meet the requirements of
§ 353.8(c). That fictional constructed
value from the fair value investigation
also is unusable now because there is no
way of knowing the extent to which the
Chinese factors of production or the
Indonesian valuation of such factors _
may have changed. The lack of any
response to the Department's
questionnaire, even before the °
Department was able to reach the point
of asking for updated information on the
factors, gives rise to the negative
inference that the factors have changed
in a direction that would result in a
higher margin than that found in the fair
value investigation. The petitioner also
cites various inflation rates for several
sectors of the Indonesian economy as
evidence that we cannot adjust costs
found during the fair value investigation
for use in this review, absent a detailed
study of Indonesian conditions during
the review period. Milliken notes that
the Indonesian currency devaluation
cited by the importers would have
increased the cost of dollar-
denominated imports of the raw cotton
Indonesia must import for shop towel
production.

In sum, the only data usable by the
Department, whether or not referred to

as best information, are U.S. producer
prices.

Department's Position: As a general
proposition, we believe that under
section 773(c) of the Tariff Act and
§ 353.8 of the Commerce Regulations we
must attempt to base foreign market
value upon sales or costs of producers in
a non-state-controlled-economy country
at a similar level of economic
development. However, when the state-
controlled-economy country
manufacturers or exporters totally
refuse to respond, the obligation to
follow the hierarchy in asssessing
antidumping duties no longer exists. We
have our concurrent obligation to
conduct a timely review.

Assuming we had the obligation to
follow the hierarchy in best information
situations, information possessed by us
(or readily obtainable through other
sources} on the importers’ suggested
surrogate choices within the hierarchy is
inadequate or inappropriate for us to
use to determine foreign market value.
We could not have attempted to obtain
missing information without greatly
delaying the review.

First, complete and detailed
information on U.S. entries of shop
towels from other countries during the
period of review was unavailable. We
could only obtain from the Customs
Service invoices for entries of Pakistani
towels during the period October 24,
1983, through December 31, 1983,
because those entries were suspended
due to the pending countervailing duty
investigation. However, those invoices
covered only part of our review period
here. We could not use the invoices
submitted by the importers for the
suggested countries’ U.S. shipments,
because those invoices represented only
a portion of the invoices corresponding
in time to the sales of Chinese shop
towels that entered during the period.

Even if we had adequate information
on those suggested exports to the United
States, it remains our general policy in
state-controlled-economy cases not to
base foreign market value on surrogate
countries’ exports to the U.S. if those
exports are subject to countervailing
duty orders or suspension agreements.
We are not persuaded that including the
amount of the net subsidy in the
surrogate's export price would yield a
foreign market value that falls within
our hierarchy or, if it did, would provide
a preferred basis for calculating foreign
market value. Any such value would be -
merely a constructed hypothetical value.
In addition, for Pakistani 1983 shop
towel exports, the Pakistani response to
our countervailing duty questionnaire
was inadequate for us to calculate the
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amount of the net subsidy on those
exports. For Peruvian 1983 exports, the
Department on September 4, 1984,
suspended its countervailing duty
investigation of Peruvian shop towels
after entering into an agreement with
Peruvian exporters to cease their
exports to the United States. We
therefore did not complete our
calculation of the net subsidy on 1983
exports. In our preliminary '
determination, we had fourd an
estimated ret subsidy of 44 percent ad
valorem. On April 17, 1985, the
Department terminated its
countervailing duty investigation of
Indonesian textile mill products,
covering calendar year 1983. Because
that termination was precipitated by the
petitioners’ withdrawal of the petition, it
would have been inappropriate to use
prices of Indonesian shop towels
exported to the U.S. in 1983 in this
review. Before the termination, we had
preliminarily found those exports to be
subsidized, and the termination did
nothing to alter our conclusion of
subsidization. It did end completion of
our measurement of the magnitude of
subsidization on 1983 experts. We also
could not use Sri Lankan 1983 exports: It
would also not have been appropriate to
use prices of Hong Kong shop towel
exports to the U.S. as the basis for
foreign market value. In conclusion, we
could not have used information on any
of those countries' 1983 shop towel sales
to the U.S. We note that imports ef shop
towels from the only two other
exporting countries that we know of,
India and Hungary, were so insignificant
that they would not have formed an
adequate basis for foreign market value.

We had insufficient information to
base foreign market value on the
Indonesian costs used in the fair value
investigation adjusted for inflation. We
agree with Milliken that, absent a
questionnaire response, we cannot
ascertain how Chinese factors of
production may have changed. In
addition, the petitioner's information
(contradicting the importers’'
information) indicated that costs in
Indonesia so changed as to have
precluded our accurately evalualing the
submissions without a detziled study
that would have required directly
contacting Indonesian producers. That
would unduly delay the final results of
the review. Both sets of contradictory
information were submitted after our
publication of the preliminary results.

We disagree with the petitioners
contention that § 353.8(c) of the
Commerce Regulations violates section
773(c) of the Tariff Act. Also, this review
is not the appropriate forum for

reviewing the adequacy of our
conclusions during the original
investigation regarding the responses on
the factors of production.

Comment 4: Fedtex and Unifirst argue
that, if we use prices of U.S.-made shop
towels as the basis for foreign market
valte, we must use accurate WIPO
towel prices, not the questionable ones
submitted by the petitioner. We also
should not use Milliken's new
suggestion of un average price of all
U.S.-produced shop towels.

Fedtex and Unifirst peint out that the
petitioner previously acknowledged the
WIPOQ Eagle towel as most similar to the
Chinese towel, and they object to the
petitioner’s later argument that: (1} The
Eagle towel is inferior to the Chinese
towel; and (2} the Department should
consider other U.S.-made towels as the
basis of foreign market value. They note
that WIPO advertises the Eagle towel to
be supericr to imported towels. They
argue that there is no information in the
record to support the proposition that
towels produced by the petitioner or a
third U.S. manufacturer constitute a
better “such or similar” merchandise
selection.

Finally. Fedtex and Unifirst note that
there is printing on the Eagle towel,
while the Chinese towel is generally
unprinted, justifying an adjustment for
differences in the physical
characteristics of the merchandise. (The
importers after the hearing supplied
data on the cost of the WIPO prinfing.)
They also argue that the Department, in
accordance with section 773(a) (4) (B) of
the Tariff Act and §353.15 of the
Commerce Regulations, should make
downward adjustments to any such
foreign market value for differences in
credit costs, in the range of marketing
activities, in the levels of trade, and in
other circumstances of sale.

Win-Tex also argues that the Chinese
shop towels sold in the U.S. are smaller,
have less expensive packing than the
petitioner assumed, and have slightly
less ocean freight and insurance charges
than appear in the petitioncr's model.

The petitioner contends that the Tariff
Act and the Commerce Regulations do
not provide for the use of the lowest or
“lowest average” price of merchandise
produced in a non-state-controlled-
economy country as the basis for foreign
market value, and that the Department
erred in using the lowest rather than the
weighted-average U.S. producer price as
the basis for foreign market value.

The petitioner further argues that
there is no legal basis for any
adjustment to U.S. producer prices used
in determining foreign market value, that
the lack of evidentiary support on the

record (and of any Chinese claims for
adjustment) preclude such adjustments,
and if adjustments were to be made,
they would increase foreign market
value. For instance, Chinese exporters
bear warehousing and financing costs
far in excess of any such costs borne by
U.S. producers, and physical differences
between Chinese and U.S. towels
paradoxically make the inferior Chinese
towel costlier ta produce.

Department'’s Postilon: We agree that,
to the extent possible, we must base
foreign market value on merchandise
identical to, or most similar to, that sold
to the U.S. Based on information
submitted by bath the petitioner and
importers, we conclude that the Eagle
towel is the U.S.-manufactured towel
most similar to the Chinese shop towel,
and thus the most appropriate basis for
foreign market value.

We are not precluded in a best
information situation from using a
weighted average of the prices of more
than one model of towel where, for
instance, the prices of the most similar
merchandise are not easily segregable
from the prices of less similar
merchandise. This, however, is nat the
case here. After considering the
information regarding Eagle towel
pricing submitted by importers and the
petitioner and data obtained from an
independent source, we determine that
the Eagle price used for foreign market
value in our preliminary results is the
appropriate price. -

As the petitioner has conceded, we
requested in October 1984, suggestions
regarding the best information otherwise
available, and the petitioner at that time
argued that we should use the price of
the Eagle towel as the basis for foreign
market value. The petitioner at that time
provided no details of differences in
physical characteristics and costs
between the Chinese and Eagle towels.

The Tariff Act and the Commerce
Regulations do not prohibit adjustments
to U.S. producer prices used as the basis
for foreign market value. In fact, as with
other bases of foreign market value,
adjustments would be appropriate when
we apt to use U.S. producer prices as the
basis for comparison. However, we did
not receive from either side timely or
usable claims for adjustments. In
particular, since we lack adequate
information on the net effect of any
physical differences between the Eagle
towel and Chinese towels, we have
made no adjustment to foreign market
value for differences in physical
characteristics. Similarly, for all
circumstance-of-sale adjustments
suggested by either the petitioner or
importers, we received no timely claims
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and we have insufficient information on
relative costs to calculate such
adjustments.

Comment 5: Fedtex and Unifirst agree
with the Department that the data the
Department obtained from the Customs
Service for the preliminary results' best
information calculation of United States
price contained virtually all needed
information regarding relevant U.S.
sales. The only figure that was not
included is Chinese inland freight, and
the Department correctly used verified
Chinese cost information from the fair
value investigation, rather than the
petitioner’s suggested data. Fedtex and
Unifirst note that, because the
Department did not account for packing
costs in calculating foreign market
value, there is no need for the
Department to deduct packing costs
from United States price.

The petitioner argues that, in
determining U.S. price, the Department
should make deductions for Chinese
inland freight and packing costs. It notes
that, because China is a state-
controlled-economy country, the
Department should use surrogate
shipping charges as a measure of
Chinese inland freight, and suggests the
use of U.S. charges as surrogate
information.

Department’s Position: We agree that
the prices on Customs Service
documents constitute the best
information available for U.S. price, We
have changed our estimate of Chinese
inland freight for U.S. price calculations.
For the same reasons that we use no
other internal prices of a state-
controlled-economy country in
calculating foreign market vlaue, it was
incorrect to use Chinese rates to value
those charges in U.S. price. See
Comment 10. The statute does not
permit us to deduct packing costs in
calculating U.S. price. We can adjust for
differences in packing in calculating
foreign market value. However, in this
instance, because we do not have
adequate information on the cost of
packing for U.S. or Chinese shop towels,
we cannot make an adjusiment to
foreign market value for differences in
packing costs.

Comment 7: Counsel to Fedtex and
Unifirst contends that the Department's
refusal to grant his request for a
disclosure conference on behalf of
Unifirst contravened § 353.53(d) of the
Commerce Regulations, which provides
for disclosure approximately 30 days
prior to the final results. He argues that
our refusal seriously compromises
Unifirst's rights and impedes
representation of the company's
interests.

Department’s Position: Section
353.53(d) gives the Department
discretion in its administration of
disclosure requests. As in all section 751
reviews, the notice of preliminary
results of this administrative review
clearly stated that the Department must
receive disclosure requests within 10
days of the date of publication of that
notice. Counsel's request on behalf of
Unifirst was untimely. We did grant the
same counsel’s timely request for
disclosure on behalf of Fedtex. That
counsel, therefore, received a full
explanation of the best information
methodology used identically in the
preliminary results for both companies.
Counsel's claim that we impeded his
ability to represent his client thus is
without merit.

Comment 8: Another importer, Win-
Tex Company, questions the petitioner’s
alleged loss of market share and its
contention that other domestic
manufacturers have nearly been forced
out of business.

Department’s Position: In our
calculation of dumping margins we
cannot and did not consider the
petitioner's allegations of injury.

Comment 9: Win-Tex contends that
Chinatex stated that “the questionnaire
was never presented to them.” Win-Tex
further suggests that the questionnaire
may never have reached the office or
individual capable of completing and
returning it. Win-Tex argues that the
questionnaire should have been sent to
Chinatex by registered letter rather than
delivered by American Embassy
personnel in Beijing.

Department's Position: Qur use of
American Embassy personnel to
transmit questionnaires to Chinatex and
other Chinese exporters was the
appropriate way to ensure that the
companies received the questionnaire. It
is not our responsibility to ensure that
the company personnel receiving a
questionnaire transmit it to the office or
individual within the firm appropriate
for completion and return,

We note that there was in the
materials submitted on June 11, 1985, a
letter from Chinatex acknowledging
receipt of the questionnaire on July 24,
1984. Therefore, Chinatex's failure to
respond for 11 months was, as we stated
in Comment 1, a refusal to respond.
Chinatex only responded after the filing
of post-hearing briefs on the best
information preliminary results.

Comment 10: Win-Tex disputes the
petitioner’s calculation of U.S. price,
noting for example that the petitioner
used a 13.6 percent normal duty rate and
a 36.2 percent antidumping duty cash
deposit rate, while the actual rates were

13.5 percent and 30.1 percent,
respectively. Win-Tex also states that
the distance between the Chinese
factory and port is one-half of that
claimed by the petitioner, and that the
foreign inland freight on the U.S.
shipments, even if valued by U.S. rather
than Chinese rates, would be $1.20 per
bale rather than the $9.75 per bale
suggested by the petitioner.

Fedtex also disagrees with the
petitioner’s estimate of the distance
between the Chinese manufacturing
plants and the ports of exportation.

Department’s Position: We have not
used any of the petitioner’s information
in our calculation of U.S. price. Rather,
for all but Chinese inland freight, we
have used information from the Customs
Service. We contacted transportation

‘brokers in various regions of the U.S. to

obtain freight rates for the transport of
shop towels. We applied the average of
the rates obtained to the weights of the
Chinese shipments. We took the
resultant numbers and applied them to
estimated distances from the Chinese
factories to the ports of exportation.

Comment 11: Win-Tex argues that the
Chinese factors of production valued in
China should be used as the basis of
foreign market value, and Win-Tex
provided as part of its prehearing brief a
calculation of foreign market value
based on Chinese costs.

Department’s Position: The Tariff Act
does not permit us to value factors of
production using costs in the state-
controlled-economy country.

Comment 12: Win-Tex contends that,
because WIPO offered and sold its
Eagle towel for substantially less during
1983 than the Department's chosen
figure (suggested by Milliken) in the
preliminary results, the Department’s
number does not necessarily represent
the lowest market price-of a U.S.-
manufactured shop towel.

Fedtex and Unifirst also disagree with
the petitioner's assertion of the selling
price for the WIPO towel. They believe
the price was substantially lower.

Department’s Position: After
reviewing all the information,we
conclude that our number used for the
preliminary results is appropriate to use
as the basis of foreign market value. See
also Comment 4. .

Comment 13: Win-Tex notes that it is
able to negotiate a good price for
Chinese shop towels because it
purchases in volume quantities,

Departiment’s Position: Because we
have no evidence regarding quantity
discounts given by WIPO, we cannot
make an adjustment for differences in
quantities.



26026

Federal Register / Vol. 50, No. 121 / Monday, June 24, 1985 / Notices

Comment 14: Win-Tex argues that
there are raw material, overhead, and
labor cost differences between the
Chinese towels and Milliken towels.

Department’s Position: Since we have
concluded that the Eagle towel, not the
Milliken towel, is the U.S.-produced
towel most similar to the Chinese towel,
this point is moot.

Comment 15: The petitioner argues
that the Tariff Act and the Commerce
Regulations, independently of the best
information rule, require the use of U.S.
producer prices as the basis for foreign
market value in this review. Section
773(c) of the Tariff Act requires that the
foreign market value of merchandise
produced in a state-controlled-economy
country be based upon the price or
constructed value of such or similar
merchandise in a non-state-controlled-
economy country. The petitioner argues
that the term “non-state-controlled-
economy country” includes the United
States, and, because the Department has
home market prices in the United States
and does not have home market price or
constructed value information for shop
towels produced in any other non-state-
controlled-economy country, it must use
U.S. producer prices as the basis for
foreign market value.

Department’s Position: Section
353.8(a)(1) of the Commerce Regulations
specifies that, when the merchandise is
produced in a state-controlled-economy
country, foreign market value may be
the prices at which similar merchandise
manufactured in a non-state-controlled-
economy country is sold in that country,
or to other countries (including the
United States) or the constructed value
of similar merchandise in a non-state-
controlled-economy country. Section
353.8(b)(1) stipulates that, to the extent
possible, the Department ghall use a
non-state-controlled-economy country at
a comparable level of economic
development. If information on a
comparable country cannot be obtained,
then under § 353.8(b)(2), the Department
must if possible use another non-state-
controlled-economy country, other than
the United States. Under § 353.8(b)(3).
the Department can use prices or
construced value in the United States
only if the Department cannot find a
country meeting the requirements of
-§353.8(b)(1) or (2). We believe this
hierarchy to be lawful and would follow
it except when we must resort to best
information.

Comment 16: The petitioner criticizes
the importer’s suggested use of non-
state-controlled-economy country export
prices to the U.S. for foreign market
value because competition from a major
state-controlled-economy supplier such
as China forces those other exporters to

lower their prices or withdraw from the
market.

Department’s Position: Section 773(c)
of the Tariff Act and § 353.8 of the
Commerce Regulations direct the
Department to consider exports from
non-state-controlled-economy countries
to the United States as possible bases
for determining foreign market value.

Comment 17: The petitioner contends
that, if the Department chooses to
.congider sales of Pakistani, Indonesian,
or Hong Kong towels, the Department
must satisfy itself that those sales are
made at prices above their cost of
production.

Department's Position: This issue is
moot because we are not using those
sales for foreign market value. )

Comment 18: The petitioner contends
that, in other cases in which the
Department used the fair value
investigation margin as the best
information otherwise available for a
non-responsive firm, the petitioner

- generally had no objection to that choice
and did not offer any alternative to the
Department’s choice. There also was no
evidence of price reductions by
exporters or shifts among exporters to
take advantage of differences in
company-specific cash deposit rates.
Here, the petitioner alleges that China
shifted the source of its exports from
CNART to Chinatex, which had a cash
deposit rate seven percentage points
lower than CNART. Chinatex accounted
for few of the shop towel imports during
the period of the fair value investigation,
but later became the major supplier. The
petitioner notes that the two companies
share the same Beijing address, and
claims that the shift “involved no more
than a shuffling of papers.” The
petitioner alleges that, through that shift
and the lowering of prices on sales to
the U.S., China has managed to continue
its exports at record levels despite the
antidumping duty order, with a
disastrous impact on the U.S. shop towel
industry.

Department’s Position: In cases in
which the manufacturer and/or exporter
is non-responsive, for best information
otherwise available the Department
generally has used since 1980 (see, e.g.,
the final results of review of the
antidumping finding on expanded metal
from Japan (45 FR 77501; November 24,
1980)) the highest rate among all
responding firms with shipments during
the period, or the firm's prior rate,
whichever is higher.

However, in this case, because none
of the Chinese exporters responded,
there was no highest rate among
responding shippers. Because there was
an allegation, supported by Customs
Service data, that prices of Chinese shop

towel imports were generally lower
during the review period than during the
period of the fair value investigation, we
doubt the current accuracy of the only
prior rate, the fair value rate. We
therefore have considered alternate
sources of best information. See
Comments 3 and 4.

Information available to the
Department is inadequate to support the
allegation of a deliberate switch of
export sourcing as a result of the
antidumping determinatiog.
Furthermore, the allegation is untimely.

In a section 751 administrative review
we do not consider the level of imports
and their effect on the domestic
industry.

Comment 19: Milliken argues that the
best information available for U.S. price
is information submitted by Milliken,
rather than Customs Service data, which
Milliken claims overstate U.S. price.
Otherwise, the Customs Service data
suggest that importers sold Chinese
shop towels at or below their cost
during the period of review; those prices
are, therefore, unreliable.

Department’s Position. In the absence
of a response and verification, we can
not assesss the veracity of information
submitted to the Customs Service. In a
section 751 review, we do not consider
the resale prices of unrelated importers.
The Customs Service data remain the
best information otherwise available.

Final Results of the Review

As a result of the comments received,
and the correction of clerical errors, we
have revised our preliminary results,
and we determine that the following
weighted-average margins exist for the
period March 28, 1983 through December
31, 1983:

Exporter/third-country reselier (country) (phgéglr?t)

China National Arts and Crafts Import and

Export Corporation (CNART) 38.42
CNART/Cuisininere Co., Limited (Hong Kong)...... 137.2C
CNART/Fabric Enterprise Limited (Hong (Kong).. ' 36.20
China National Native Produce and Animal By-

Products Import and Export Corporation............ 86.10
China National Textiles import and Export Cor-

poration (Chi 73.22
Chinatex/Trans-Atlantic  Sales Co., Lid.

{Canada) 66.00

! No entries during the period.

The Department shall determine and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentages
stated above. The Department will issue
appraisement instructions on each
exporter directly to the Customs Service,
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Further, as provided for by § 353.48(b)
of the Commerce Regulations, a cash
deposit of estimated antidumping duties

" based on the above margins shall be
required for these firms. For any future
entries for a new exporter not covered
by this administrative review, whose
first shipments of Chinese cotton shop
towels occurred after December 31, 1983
and who is unrelated to any reviewed
firm, a cash deposit of 86.10 percent
shall be required. These deposit
requirements are effective for all
shipments entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice,
and shall remain in effect until
publication of the final results of the
next administrative review.

The Department encourages
interested parties to review the public
record and submit applications for
protective orders as early as possible.

The administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1)}
and § 353.53 of the Commerce
Regulations (19 CFR 353.53).

_Dated: June 18, 1985.
Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration,

[FR Doc. 85-15140 Filed 6-21-85; 8:45 am)
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Extension of Comment Period for
Draft Federal Consistency Study

AGENCY: National Oceanic and
Atmospheric Administration, National
Ocean Service, Office of Ocean and
Coastal Resource Management,
Commerce.

ACTION: Extension of Comment Period
for Draft Federal Consistency Study.

SUMMARY: This notice extends the
public comment period for the review of
the Draft Federal Consistency Study
from June 30, 1985 to August 31, 1985.
The original notice of availability of the
study was published in the Federal
Register on May 1, 1985 {50 FR 185486).
The Study presents information on
Federal consistency reviews under
Section 307 of the Coastal Zone
Management Act.

The comment period for the Draft,
Federal Consistency Study is extended
to August 31, 1985 in order to provide
full opportunity for public review.
Requests have been received for an
extension of the public comment period.
In light of these requests, and due to the
length o; the study and the complexity

_of the material, an extension of the

review period is appropriate. NOAA
encourages all interested parties to
review the Study and provide
comments.
DATE: Please submit comments by
August 31, 1985.
ADDRESS: Submit written comments to:
Nan Evans, Senior Policy Analyst, N/
ORM4, Office of Ocean and Coastal
Resource Management, NOAA, 3300
Whitehaven Street NW., Washington,
D.C. 20235, (202) 634-4251.
FOR FURTHER INFORMATION CONTACT:
Brooke Alexander, Policy Analyst,
Office of Ocean and Coastal Resource
Management (202-634-4251).
SUPPLEMENTARY INFORMATION: For a
more detailed description of the Study
contents see the notice of availability of
the Draft Federal Consistency Study
published in.the Federal Register on
May 1, 1985 (50 FR 18546).
(Federal Domestic Assistance Catalog 11.419
Coastal Zone Management Program
Administration)

Dated: june 18, 1985.
Peter L. Tweedt,
Director, Office of Ocean and Coastal
Resource Management.
[FR Doc. 85-15073 Filed 6-21-85; 8:45 am]
BILLING CODE 3510-08-M

Evaluation of State/Territorial Coastal
Management Programs, Coastal
Energy Impact Programs and National
Estuarine Sanctuaries

AGENCY: National Oceanic amd
Atmospheric Administration, National
Ocean Service, Office of Ocean and
Coastal Resource Management,
Commerce.

ACTION: Notice of Availability of
Evaluation Findings.

SUMMARY: Notice is hereby given of the
availability of the evaluation findings
for the California, Virgin Islands,
Pennsylvania, Maryland, Connecticut,
South Carolina, and New York Coastal
Management Programs. Section 312 of
the Coastal Zone Management Act of
1972, as amended, requires a continuing
review of the perfomance of each
coastal state with respect to the
implementation of its federally approved
Coastal Management Program. The
states evaluated were found to be
adhering both to the programmatic
terms of their financial assistance
awards and/or to their approved coastal
management programs; and to be
making progress on award tasks, special
award conditions, and significant
improvement tasks aimed at program
implementaion and enforcement, as

appropriate. Accomplishment in
implementing coastal zone management
programs were occurring with respect to
the national coastal management
objectives identified in section
303(2){A)-(1) of the Coastal Zone
Management Act.

A copy of the assessment and detailed
findings for these programs may be
obtained on request from: John H.
McLeod, Acting Evaluation Officer,
Policy Coordination Division, Office of
Ocean and Coastal Resource
Management, National Ocean Service,
NOAA, 3300 Whitehaven Street, NW.,
Washington, D.C. 20235 (telephone: 202/
634-4245).

(Federal Domestic Assistance Catalog 11.419
Coastal Zone Management Program

Administration)
Dated: June 14, 1985.

Peter L. Tweedt,

Director, Office of Ocean and Coastal
Resource Management.

[FR Doc. 85-15082 Filed 6-21-85; 8:45 am)
BILLING CODE 3510-08-M

Intent To Evaluate; Coastal
Management Programs and National
Estuarine Sanctuaries

AGENCY: National Oceanic and
Atmospheric Administration, National
Ocean Service, Office of Ocean and
Coastal Resource Management,
Commerce.

ACTION: Notice of Intent to Evaluate.

suMMARY: The National Oceanic and
Atmospheric Administration, National
Ocean Service, Office of Ocean and
Coastal Resource Management {OCRM),
announces its intent to evaluate the
performance of the Alabama Coastal
Management Program (CMP); the
Wisconsin CMP; Florida's Rookery Bay
National Estuarine Sanctuary;
Maryland's Chesapeake Bay National
Estuarine Sanctuary, and Maine's Wells
National Estuarine Sanctuary through
September 1985. These reviews will be
conducted pursuant to section 312 of the
Coastal Zone Management Act (CZMA)
which requires a continuing review of
the performance of the states with
respect to coastal management, and
their adherence to the terms of financial
assistance awards funded under the
CZMA. Coastal zone management if
funded under CZMA section 306, and
the National Estuarine Sanctuary
Program is authorized by CZMA section

-315. The reviews involve consideration

of written submissions, a site visit to the
state, and consultation with interested
Federal, state and local agencies and
members of the public. Public meetings.
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will be held as part of the site visits. The
state will issue notice of these meetings.
Copies of each state’s most recent
performance report, as well as the
OCRM's notification letter and
supplemental information request letter
to the state are available upon request
from the OCRM. A subsequent notice
will be placed in the Federal Register
announcing the availability of the Final
Findings based on each evaluation once
these are completed.

FOR FURTHER INFORMATION CONTACT:
John H. McLeod, Acting Evaluation
Officer, Policy Coordination Division,
Office of Ocean and Coastal Resource
Management, National Ocean Service,
NOAA, 3300 Whitehaven St., NW,,
Washington, D.C. 20235 (telephone 202/
634-4245).
(Federal Domestic Assistance Catalog 11.419
Coastal Zone Management Program
Administration)

Dated: June 14, 1985.
Peter L. Tweedt,

Director. Office of Ocean and Coastal
Resource Management.

[FR Doc. 85-15081 Filed 6-21-85; 8:45 am]
BILLING CODE 3510-08-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Clarification of Definition of Handmade
Textile and Apparel Products

June 18, 1985.

Certain bilateral cotton, wool and
man-made fiber textile and apparel
agreements and arrangements
negotiated by the United States with
other countries provide for the
exemption from limits of handmade
products made from handloomed fabrics
which are properly certified by the
government of the exporting country
prior to exportation.

The purpose of this notice is to clarify
for importers and other interested
persons that, in order to qualify for
exemption under the terms of the
bilateral agreements and arrangements,
such items must be cut and sewn with
needle held in the hand, in the cottage
industry of the country, without the use
of any treadle or power-driven sewing
machine. Shipments of such goods
which are determined by the U.S.
Customs Service not to be in conformity
with the foregoing definition will be
denied entry, or withdrawal from
warehouse, for consumption in the
United States, regardless of exempt

certification by the government of the
exporting country. )
Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 85-15126 Filed 6-21-85; 8:45 am}
BILLING CODE 3510-DR-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1985 Additions

AGENCY: Committee for Purchase From
the Blind and Other Severely
Handicapped.

ACTION: Additions to Procurement List.

SUMMARY: This action adds to
Procurement List 1985 commodities to be
produced by workshops for the blind
and other severely handicapped.
EFFECTIVE DATE: June 24, 1985.
ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
C.W. Fletcher, (703) 557-1145.

SUPPLEMENTARY INFORMATION: A Notice
of Proposed Additions to the
Procurement List of the commodities
listed below was published in the
Federal Register on September 14, 1984
(49 FR 36133) and January 18, 1985 (50
FR 2704).

One comment was received in
response to the notice on surgical towel
pack. The commenter questioned the
capability of the workshop to produce
the item in compliance with the
specification and indicated that the
impact would be severe on his firm
which had the current contract for the
item. The Committee considered the
comment received as well as other
pertinent information and determined
that the workshop is capable of
producing the surgical towel pack in
compliance with applicable
specifications based on the
Government's inspection of the
workshop and that the addition of the
surgical towel pack would not result in
serious adverse impact on the current
contractor for the item.

Several comments were received in
response to the notice on the plastic
canteen. One commanter suggested that
the addition be limited to 50% of the
Government's requirement. Another, the
counsel for the current contractor,
questioned the capability of the
workshop to produce the canteen in
compliance with the specification and at

the fair market price. Based on the
proposed addition of the total
Government requirement for this item,
he indicated that the loss of business
would severely impact on the firm and
cause it to lay off 20 employees. He
stated further that the firm has a
substantial investment in production
and testing equipment that can only be
used for canteen production and that it
is doubtful if the firm would retain
sufficient employees, machinery, and
equipment to maintain its capacity to
expand in event of mobilization.
Another commenter indicated that the
current contractor was justified in
requesting that the Committee reject the
proposed addition.

The workshop was inspected by the
Government and determined to be
capable of producing the canteen in
compliance with the specifications. The
addition represents about 51% of the
Government's requirement for the
canteen and will leave a significant
quantity for procurement from
competitive sources. The addition to the
Procurement List will add another
producer to the industrial base.

The Committee considered the
comments and the information reflected
above and determined that the
workshop can produce the canteen in
compliance with applicable
specifications at the fair market price
and that the addition will not result in
severe impact on the current contractor.

Additions

After considerations of the relevant
matter presented, the Committee has
determined that the commodities listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c, 85 Stat. 77 and 41 CFR 51.2-6.

I certify that the following action will
not have a significant impact on a
substantial number of small entities. The
major factors considered were:

a. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The action will not have a serious
economic impact on any contractors for
the commodities listed.

c. The action will result in authorizing
small entities to produce the
commodities procured by the
Government.

Accordingly, the following
commodities are hereby added to
Procurement List 1985:

Commodities

Towel Pack, Surgical, 6530~00-110-1854
Canteen, Water, Plastic, 8465-01-115-
0026
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(Requirements for Mechanisburg, PA; Tracy,
CA; and Oakland, CA DLA depots only)

C.W. Fletcher,

Executive Director.

{FR Doc. 85-15130 Filed 6-21-85; 8:45 am|
BILLING CODE 6820-33-M

Procurement List; 1985 Proposed
Addition

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Proposed Addition to
Procurement List.

SUMMARY: The Committee has received
a proposal to add to Procurement List
1985 a service to be provided by
workshops for the blind and other
severely handicapped.
Comments must be received on or

before: July 24, 1985.
ADDRESS: Committee for Purchase from
the Blind and Other Severely

- Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.
FOR FURTHER INFORMATION CONTACT:
C.W. Fletcher, (703) 557-1145.

SUPPLEMENTARY INFORMATION: This

notice is published pursuant to 41 U.S.C.

47(a)(2), 85 Stat. 77 and 41 CFR 51-2.6.
Its purpose is to provide interested
persons an opportunity to submit
comments on the possible 1mpact of the
proposed action.

Addition

If the Committee approves the
proposed addition, all entities of the
Federal Government will be required to
procure the service listed below from
workshops for the blind or other
severely handicapped.

It is proposed to add the following
service to Procurement List 1985,
October 19, 1984 (49 FR 41195):

Service

Janitorial/Custodial for the following
locations:

Bishop Henry Whipple Federal Building
and Motor Pool, Fort Snelling,
Minnesota

Federal Building, 212 3rd Avenue South,
Minneapolis, Minnesota

Federal Building and U.S. Courthouse,
110 South Fourth Street, Minneapolis,
Minnesota

Social Security Building 1811 Chicago
Avenue South, Minneapolis,
Minnesota

Federal Building and U.S. Courthouse,
316 N. Robert Street, St. Paul,
Minnesota

C.W. Fletcher,

Executive Director.

[FR Doc. 85-15131 Filed 6-21-85; 8:45 am]

BILLING CODE 6820-33-M

—————

DEPARTMENT OF DEFENSE
Department of the Navy

Naval Research Advisory Committee;
Closed Meeting

Correction

In FR Doc. 85-14115, appearing on
page 24673 in the issue of Wedriesday,
June 12, 1985, make the following
correction: In the second column, in the
fourth line of the first paragraph,
between the words “the” and “Naval”
insert “Naval Research Advisory
Committee will meet on June 27, 1985, at
the Office of".

BILLING CODE 1505-01-M

P—————tusave—

r————————

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services

Training Personnel for the Education
of the Handicapped

AGENCY: Department of Education.
ACTION: Application Notice Establishing
Closing Dates for Transmittal of Fiscal
Year 1986 New Grant Applications.

SUMMARY: Applications are invited for
new projects under the Training
Personnel for the Education of the
Handicapped program.

Grants for the Training Personnel for
the Education of the Handicapped
program are authorized by Sections 631,
632, and 634 of Part D of the Education
of the Handicapped Act.

(20 U.S.C. 1431, 1432, 1434)

The purpose of the program is to
increase the quantity and improve the
quality of personnel to educate
handicapped children and youth.

Applications may be submitted by
State educational agencies, institutions
of higher education, and other
appropriate nonprofit agencies and
organizations.

Organization of Notice
This notice contains two parts. Part I

includes, in chronological order, the list -

of closing dates for new grant
applications covered by this notice. Part
1I contains individual application
announcements for each priority. These

announcements are in the same order as
the closing dates listed in Part L.

Instructions for Transmittal of
Applications

Applicants should note speclﬁcally
the instructions for the transmittal of
applications noted below:

Transmitta! of Applications:
Applications for new awards must be
mailed or hand delivered on or before
the closing date given in the individual
program announcements included in this
document.

Applications delivered by mail: An
épplication sent by mail must be
addressed to the Department of
Education, Application Control Center,
Attention: 84.029, 400 Maryland Avenue
SW., Washington, D.C. 20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the U.S. Secretary of
Education.

If an application is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is not
dated by the U.S. Postal Service.

An applicant should note that