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applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $340.00 per year, or $170.00 for 6 months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

How To Cite This Publication: Use the volume number and the
page number. Example: 52 FR 12345.

THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

WHO: The Office of the Federal Register.
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present:

1. The regulatory process, with a focus on the Federal
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2. The relationship between the Federal Register and Code
of Federal Regulations.
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documents.
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necessary to research Federal agency regulations which
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specific agency regulations.
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Administration,
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Presidential Documents

Title 3-

The President

Order of October 20, 1987

Emergency Deficit Control Measures for Fiscal Year 1988

By the authority vested in me as President by the statutes of the United States
of America, including section 252 of the Balanced Budget and Emergency
Deficit Control Act of 1985 (Public Law 99-177), as amended by the Balanced
Budget and Emergency Deficit Control Reaffirmation Act of 1987 (Public Law
100-119) (hereafter referred to as “the Act"), I hereby order that the following
actions be taken immediately to implement the sequestrations and reductions
determined by the Director of the Office of Management and Budget in his
report dated October 20, 1987, under section 251 of the Act:

(1) Each automatic spending increase that would, but for the provisions of the
Act, take effect during fiscal year 1988 is suspended as provided in section
252. The programs with such automatic spending increases subject to reduc-
tion in this manner, specified by account title, are: National Wool Act; Special
milk program; and Vocational rehabilitation.

(2) The following are sequestered as provided in section 252: new budget
authority; unobligated balances; new loan guarantee commitments or limita-
tions; new direct loan obligations, commitments, or limitations; spending
authority as defined in section 401(c)(2) of the Congressional Budget Act of
1974, as amended; and obligation limitations.

(3) For accounts making payments otherwise required by substantive law, the
head of each Department or agency is directed to modify the calculation of
each such payment to the extent necessary to reduce the estimate of total
required payments for the remainder of the fiscal year to the level of resources
available after sequester.

(4) For accounts making commitments for guaranteed loans and obligations for
direct loans as authorized by substantive law, the head of each Department or
agency is directed to reduce the level of such commitments or obligations to
the extent necessary to conform to the limitations established by the Act and
specified in the Director of the Office of Management and Budget’s determina-
tion of October 20, 1987,

(5) Each Department or agency head may, to the extent not otherwise
prohibited by law, use existing authority to deobligate balances of budgetary
resources as necessary to apply the required reduction or sequestration in as
uniform a manner as possible for any person or other recipient entitled to
payments under any formula-driven calculations specified in the substantive
law. Deobligations may include budgetary resources obligations for which
checks have not been issued or funds not otherwise disbursed (funds obligat-
ed but unexpended).
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{FR Doc. 87-24555
Filed 10-20-87; 11:22 am]
Billing code 3195-01-M

In accordance with section 252(a)(4)(A), amounts suspended or sequestered

-under this Order shall be withheld from obligation or expenditure pending the

issuance of a final order under section 252(b).

This Order shall be reported to the Congress and shall be published in the
Federal Register.

THE WHITE HOUSE, K

October 20, 1987.
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DEPARTMENT OF AGRICULTURE

Farmers Home Administration
7 CFR Part 1962
Security Servicing

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule; correction.

SUMMARY: The Farmers Home
Administration (FmHA) corrects a final
rule published March 23, 1987 (52 FR
9111). In the revision of FmHA's Single
Family Housing regulations pertaining to
security servicing, a change was made
regarding FmHA's administrative
handling of a Proof of Claim when a
borrower files a petition for bankruptcy.
A concomitant change should have been
made in the appropriate portion of a
farmer program regulation to ensure
consistency. The intended effect of this
procedural change is to bring all
regulations pertaining to the
administrative handling of a Proof of
Claim by county offices in line with
each other.

FOR FURTHER INFORMATION CONTACT:
David J. Villano, Senior Realty
Specialist, Property Management
Branch, Single Family Housing Servicing
and Property Management Division,
Farmers Home Administration, USDA,
Room 5309, South Agricultural Building,
Washington, DC 20250, telephone (202)
382-1452

SUPPLEMENTARY INFORMATION:

Programs Affected’

This change affects the following
FmHA programs as listed in the catalog
of Federal Domestic Assistance
10.404 Emergency Loans
10.406 Farm Operating Loans
10.407 Farm Ownership Loans
10.416 Soil and Water Loans

List of Subjects in 7 CFR Part 1962

Crops, Government property,
Livestock, Loan programs—agriculture,
Rural areas.

The following correction is made to
FR Doc 87-6232 appearing on pages 9111
to 9116 in the issue of March 23, 1987.

PART 1962—PERSONAL PROPERTY

1. The authority citation for Part 1962
continues to read as follows:

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7 CFR
2.23; 7 CFR 2.70.

Subpart A—Servicing and Liquidation
of Chattel Security

2. Section 1962.47 (b)(2)(i) is revised to
read as follows:

§ 1962.47 Bankruptcy and insolvency.

(b) * & &

(2] * hw

(i) Form FmHA 1965-14, "Proof of
Claim,” or other form approved by OGC
will be executed. The proof of claim will
cover all indebtedness to FmHA, except
any judgments obtained by a U.S.
Attorney. Proofs of Claim will be
handled according to a State
Supplement approved by OGC. If the
proof of claim is submitted to OGC, the
State Director will identify for OGC in
memorandum (not on the proof of claim)
the security which was taken for each

FmHA loan.

* * * * *
Dated: September 4, 1987.

Eric P. Thor,

Acting Administrator, Farmers Home
Administration.

[FR Doc. 87-24390 Filed 10-20-87; 8:45 am]
BILLING CODE 3410-07-M

Food Safety and Inspection Service

9 CFR Part 381
[Docket No. 85-036F]
Facility and Equipment Requirements

for Streamlined Inspection System for
Broilers and Cornish Game Hens

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the Federal poultry products inspection

regulations by establishing facility and
equipment requirements for
establishments operating under the
Streamlined Inspection System (SIS) for
broilers and cornish game hens. The
final rule specifies certain critical
dimensions for facilities at the
inspection and reinspection stations for
SIS that the Agency has concluded are
appropriate and essential to assure
optimum inspection performance under
the new system. It requires the
installation of an appropriately
designed, adjustable platform at each
inspector's station and of carcass
selection devices known as selectors or
“kickouts’ at inspection stations. The
final rule also requires equipment
appropriate to ensure adequate lighting,
handwashing, and the handling of
carcasses and parts, including the
proper disposal of condemned carcasses
and parts.

EFFECTIVE DATE: December 21, 1987.

FOR FURTHER INFORMATION CONTACT:
Dr. Douglas L. Berndt, Director,
Slaughter Inspection Standards and
Procedures Division, Meat and Poultry
Inspection Technical Services, Food
Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250; telephone {202) 447-3219.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This rule is issued in conformance
with Executive Order 12291, and has
been determined not to be a ““major
rule”, The rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
or export markets. Although the final
rule imposes certain facility and
equipment requirements upon
establishments operating under SIS, the
costs of those requirements should be
minor.

Effect of Small Entities

The Administrator has determined
that this action will not have a -
significant economic impact upon a

‘substantial number of small entities as
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defined by the Regulatory Flexibility Act
(5 U.S.C. 601). The final rule imposes
certain facility and equipment
requirements upon establishments
operating under SIS. However, the costs
related to complying with these
requirements are expected to be minor.
Furthermore, those costs will be
counterbalanced by positive economic
benefits such as reduced overtime
inspection because of fewer inspectors,
reduced workspace, and increased
productivity by maintaining optimal line
speeds.

Background

The Poultry Products Inspection Act
(PPIA) (21 U.S.C. 451 et seq.) requires,

among other things, that the Secretary of

Agriculture, through appointed
inspectors, conduct a post-mortem
inspection of the carcass of each bird
processed in every official
establishment that processes poultry for
commerce or that is otherwise subject to

the Act, and condemn all products found -

to be adulterated. The PPIA also
requires FSIS to inspect premises,
facilities, and equipment to ensure that
they are clean and sanitary and will not
result in the processing of adulterated
products. To ensure that premises,
facilities, and equipment are properly
maintained, FSIS requires the approval
of all blueprints before construction or
alterations at establishments, and
publishes a list of approved equipment.
In addition, rules of sanitary practice for
establishments have been established to
ensure that poultry products are
produced in a sanitary manner and
environment. Further, as part of this
responsibility, FSIS determines the

facility and equipment requirements for

operations to be conducted under the
various post-mortem inspection systems,
On January 29, 1986, FSIS published

an interim rule amending the poultry
products inspection regulations to
establish a new Streamlined Inspection

. System (SIS) for broilers and cornish
game hens (51 FR 3589). The new system
was implemented in establishments -
previously slaughtering broilers and -
cornish game hens under modified

traditional inspection {(MTI) procedures. -

The new system requires a Finished
Products Standards (FPS) program for
evaluating the establishment's ability to
control its processing operation and the

wholesomeness and acceptability of the

product. Establishments are responsible
for performing the necessary trim of
certain defects on passed carcasses and
for operating the FPS program. The new
system allows increased efficiency in
the use of FSIS resources and those of
the poultry industry, while providing
consumers with wholesome and

otherwise unadulterated products. The
new system was implemented on an
emergency basis, in response to
suddenly increased demands on FSIS
resources and as an outcome of recent
work by FSIS veterinarians and
technical experts. FSIS solicited
comments on the interim rule to
determine what changes, if any, to the
new system are necessary before the
rule is made final.

The chief difference between SIS and
MTl is that SIS requires no mirror
inspection station, Rather, there are one
or two inspection stations at which each
inspector examines the outside, inside,
and viscera of the birds presented for

- inspection. The one-inspector form of

SIS is known as SIS-1; the two-inspector
configuration is known as SIS-2.
Inspection under both SIS-1 and SIS-2
is conducted in two phases—a post-
mortem inspection phase and a
reinspection phase. Under SIS-1, every
bird on each production line is
presented to a single inspector for
examination. Under SIS-2, there are two

- ingpection stations at which each

inspector examines the outside, inside,
and viscera of every other bird
processed. The bird is presented to each
inspector on a moving production line
with the backside of the carcass toward
the inspector and the viscera uniformly
trailing or leading. In both SIS-1 and
SIS-2, an establishment employee (a
helper) is positioned next to each
inspector. The maximum inspection rate
for SIS-1 is 35 birds per minute; the
maximum for SIS-2 is 70 birds per
minute per two-inspector team—the
same maximum rate as that permitted
under MTL

In the post-mortem inspection phase
of SIS, the inspectors determine which
birds must be salvaged, reprocessed,
condemned, retained for disposition by
the veterinarian, or allowed to be moved

. down the line as a passed bird subject

to trim and reinspection. If an inspector
finds that some poultry carcasses have
certain defects not requiring
condemnation of the whole carcass, the
inspector may pass the carcass, which is
then subject to trim and reinspection to
assure that the defects are physicaily
removed. The helper, at the inspector’'s
direction, marks these carcasses for trim
unless the defects are obvious. After
post-mortem inspection is completed at

‘ the inspection stations, inspector's

helpers independently perform any
necessary trim on all passed carcasses
after the giblets are harvested.

The reinspection station or stations
are located at the end of the processing
line and after each chiller. At the
prechill station, inspectors examine the

carcasses that have been passed subject
to reinspection for processing and
trimming nonconformances by visually
monitoring, checking data, and/or
gathering samples at the station.

SIS-1 requires that the establishment
provide one inspection station for each
line and reinspection facilities adequate
for the removal of carcasses from each
line for evaluation. SIS-2 requires the
establishment to provide two inspection
stations for each line and similarly
adequate reinspection facilities. Thus,
implementation of SIS entails certain
facility modfications in affected
establishments.

The new inspection system was made
possible by the analysis of data
gathered in the development and -
implementation of the New Line Speed
(NELS) inspection system for broilers
and cornish game hens and the New
Turkey Inspection (NTI) system. The
experience gained from working with
these systems enabled top FSIS
veterinarians and technical experts to
design new one and two-inspector
systems, including SIS.

The analysis of technical information
from the NELS and NTI tests, including
work measurement findings, as well as
previous experience with MT],
convinced FSIS that appropriate
facilities and equipment are essential to
assuring optimal inspection performance
under the new system. Consequently, in
developing the SIS approach to
inspection, FSIS experts determined that
facility and equipment standards
prescribed for NELS should be adapted
to SIS. Therefore, FSIS published a
proposed rule on January 29, 1986 (51 FR
3621), along with the interim rule, to
establish facility and equipment
requirements for inspection and
reinspection stations in SIS. A number
of specific provisions in the proposed
regulation, including the requirements
for adjustable inspection platforms,
carcass selection devices, and lighting,
have been implemented with
considerable success in the NELS and
NTI systems.

Comments Received on Proposal

FSIS received nine comments'in
response to the proposal—eight from
poultry processors and one from a
poultry industry association. The
following are summaries of those
comments and FSIS's response to each:

1. Comment: The 60-inch height
requirement at the inspection stations is
excessive and creates a safety hazard
for plant line employees.

Response: The 60-inch height
requirement, along with an easily and
rapidly adjustable platform, is based on
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accommodating inspectors of different
heights. Industrial engineers, using
human factors to establish the optimal
relationship between inspectors and
their workplace, have concluded that
specific body position requirements are
needed for an inspector to properly
inspect the bird with a minimum of
strain and fatigue. Since rotation of
inspectors is required, the station
platforms must be adjustable.
Establishments with floor drains may
install the platform below the floor level
to prevent raising the line for all
establishment employees, thereby
preventing a health safety hazard.

2. Comment: There is no need to
change the inspection platform from
those required under modified
traditional inspection. In fact, the new
inspection platforms create a safety
hazard for inspectors by placing the
inspectors high above the floor, having
slippery surfaces, and having
inadequate space for the inspector to sit
on a stool or to change stations during
breaks or station rotation.

Response: Because the requirements
for the platforms under MTI were not
specific enough to minimize the strain
and fatigue for the inspector, FSIS
decided to specify minimum platform
requirements. The experience gained
from working the NELS and NTI
systems, including work measurement
data, convinced FSIS that placing the
inspector in the correct position is
essential in assuring optimal inspection
performance under SIS. However, the
procedure for approving platforms has
been modified to allow for better review
and control over the construction of the
platforms, to accommodate the needs of
individual establishments, and to
provide safer work stations for
inspectors. The adjustable platforms
must be slip resistant, have safe lift
mechanisms, and be large enough to
accommodate stools and to allow
inspectors to safely rotate during station
or break changes. Additionally, there
will be minimum bumper requirements.
Under these specifications,
establishments are required to submit
blueprints for approval to FSIS's
Facilities, Equipment, and Sanitation
Division. The specifications may be
obtained from Facilities, Equipment, and
Sanitation Division, Meat and Poultry
Inspection Technical Services, Food
Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250; (202) 447-5627.

3. Comment: Since all sample
carcasses at the reinspection stations
have been washed, the word
“handrinse” should be substituted for
“handwash” in § 381.36(c)(2){vi).

Response: Since edible product is
being handled, all persons working at
the reinspection station should
thoroughly wash their hands before
handling the clean carcass.

Additionally, since the paperwork for
the Finished Product Standards program
requires that the inspector have clean
and dry hands, each reinspection station
must have hot and cold water, soap, and
towels requiring, of course,
“handwashing” facilities rather than
“handrinsing” facilities.

Final Rule
List of Subjects in 9 CFR Part 381

Carcasses and parts, Facilities,
Poultry products inspection.

For the reasons set out in the
preamble, Title 9, Part 381 of the Code of
the Federal Regulations is amended as
set forth below.

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The authority citation for Part 381
continues to read:

Authority: 71 Stat. 441, 82 Stat. 791, as
amended, 21 U.S.C. 451 et seq.; 76 Stat. 663 (7
U.S.C. 450 et seq.).

2. Section 381.38(c) is revised to read
as follows:

§ 381.36 Facilities required.

* * * * *

(c) Facilities for the Streamlined
Inspection System (SIS). The following
requirements for lines operating under
SIS are in addition to the normal
requirements to obtain a grant of
inspection. The requirements for SIS in
§ 381.76(b) also apply.

(1) The following provisions shall
apply to every inspection station:

(i) The conveyor line shall be level for
the entire length of the inspection
station. The vertical distance from the
bottom of the shackles to the top of the
adjustable platform (paragraph (c)(1)(iv)
of this section) in its lowest position
shall not be less than 60 inches.

(ii) Floor space shall consist of 4 feet
along the conveyor line for the
inspector, and 4 feet for the
establishment helper. A total of at least
8 feet along the conveyor line shall be
supplied for one inspection station and
16 feet for two-inspection stations.

(iii) Selectors or “kickouts” shall be
installed in establishments with two
inspection stations on a line so each
inspector will receive birds on 12-inch
centers with no intervening birds to
impede inspection. The selector must
move the bird to the edge of the trough -
for the inspector and establishment
helper. The selectors must be smooth,

steady, and consistent in moving the
birds parallel and through the inspection
station. Birds shall be selected and
released smoothly to avoid swinging
when entering the inspection station.

(iv) Each inspector’s station ghall
meet the requirements specified in
§ 381.53. The station shall have a
platform that is slip-resistant and can be
safely accessed by the inspector. The
platform shall be designed so that it can
be easily and rapidly adjusted for a
minimum of 14 inches vertically while
standing on the platform. The platform
shall be a minimum length of 4 feet and
have a minimum width of 2 feet; the
platform ghall be designed with a 42-
inch high rail on the back side and with
Ys-inch foot bumpers and both sides and
front to allow safe working conditions.
The platform must have a safe lift
mechanism and be large enough for the
inspector to sit on a stool and to change
stations during breaks or station
rotation.

(v) Conveyor line stop/start switches
shall be located within easy reach of
each inspector.

(vi) A trough or other facilities
complying with § 381.53(g)(4) of this Part
shall extend beneath the conveyor at all
places where processing operations are
conducted from the point where the
carcass is opened to the point where the
trimming has been performed. The
trough must be of sufficient width to
preclude trimmings, drippage, and
debris from accumulating on the floor or
platforms. The clearance between the
suspended carcasses and the trough
must be sufficient to preclude
contamination of carcasses by splash.

{vii) A minimum of 200-footcandles of
shadow-free lighting with minimum
color rendering index value of 85 !
where the birds are inspected to
facilitate inspection, notwithstanding
the requirements of § 381.52(b).

(viii) *Online” handrinsing facilities
with a continuous flow of water
conforming to § 381.51(f) shall be
provided for and within easy reach of
each inspector and each establishment
helper.

(ix) Hangback racks shall be provided
for and positioned within easy reach of
the establishment helpers.

(x) Each inspection station shall be
provided with receptacles for
condemned carcasses and parts. Such
receptacles shall conform to the
requirements of § 381.53(m).

(2) The following provisions shall
apply only to prechill and postchill
reinspection stations:

1 This requiremenl‘may be met by deluxe cool
white type of fluorescent lighting.
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{i) Floor space shall consist of a
minimum of 3 feet along each conveyor
line and after each chiller to allow
carcasses to be removed for evaluation,
The space shall be level and protected
from all traffic and overhead
obstructions.

(ii) The vertical distance from the
bottom of the shackles to the floor shall
not be less than 48 inches.

(iii) A table, at least 2 feet wide, 2 feet
deep, and 3 feet high designed to be
readily cleanable and drainable shall be
provided for reinspecting the sampled
birds.

(iv] A minimum of 200-footcandles of
shadow-free lighting with a minimum
color rendering index of 85 on the table
surface shall be provided.

(v) A separate clip board holder shall
be provided for holding the recording
sheets.

(vi) Handwashing facilities shall be
provided for and shall be within easy
access of persons working at the
stations.

(vii) Hangback racks designed to hold
10 carcasses shall be provided for and
positioned within easy reach of the
person at the station.

Done at Washington, DC, on October 2,
1987.

Donald L. Houston,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 87-24389 Filed 10-20-87; 8:45 am)
BILLING CODE 3410-DM-M

FEDERAL ELECTION COMMISSION
11 CFR Parts 4 and 5
[Notice 1987-12]

Public Records and Freedom of
Information Act

AGENCY: Federal Election Commission.
ACTION: Final rule.

SUMMARY: The Federal Election
Commission has revised its regulations
implementing the Freedom of
Information Reform Act, Pub. L. No. 99~
570, and guidelines established-by the
Office of Management and Budget
(OMB), 52 FR 10012 (March 27, 1987).
The revisions are based on the
Commission’s experience in working
with the Freedom of Information Act
(FOIA) and on public comments
received in response to the Notice of
Interim Rulemaking published by the
Commission.

The revisions incorporate the recent
changes to the FOIA regarding among
other things, establishment of fees to be
charged for search, review and

duplication of records in response to
FOIA requests. These rules also include
a revision of the FOIA fee reduction and
waiver standard drawn directly from the
language of the Reform Act, along with
procedures for implementing that
standard.

Further information on these revisions
is provided in the supplementary
information which follows.

EFFECTIVE DATE: November 20, 1987.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 376-5690 or Toll Free
(800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Freedom of Information Reform Act of
1986 (FOIRA) requires each agency to
promulgate regulations, pursuant to
notice and receipt of public comments,
specifying the schedule of fees
applicable to the processing of Freedom
of Information Act (FOIA) requests and
establishing procedures and guidelines
for determining when such fees should
be waived or reduced. The FOIRA also
requires the Office of Management and
Budget (OMB) to promulgate guidelines
containing a uniform schedule of fees
applicable to all agencies. OMB's
guidelines were published on March 27,
1987 (52 FR 10012). The Federal Election
Commission Interim Rule, published for
comment on June 24, 1987 (52 FR 23636),
conforms to the OMB guidelines.

The Commission received three
comments on the interim rules. Having
considered these comments, the
Commission is now publishing the final
rules together with a statement
explaining their basis and purpose in
accordance with the Administrative
Procedure Act, 5 U.S.C. 553(c).

Statement of Basis and Purpose

Basis and Purpose of the Public Records
and Freedom of Information Act
Regulations, 11 CFR Parts 4 and 5

Part 4—Freedom of Information Act

The rules implementing the Freedom
of Information Act have been revised
and expanded as a result of the Freedom
of Information Reform Act of 1986 (Pub.
L. 99-570). Several new definitions and
modifications have been made to
broaden the scope of the FOIA and
establish uniformity with the fee
provisions set by the Office of
Management and Budget.

The comments received were taken
into consideration in developing the
final rule. These comments primarily
addressed definitions of terms contained
in the proposed fee schedule regarding
the different categories of requestors. In
particular, the commenters objected to

the definitions of “freelance journalist,”
“representative of the news media” and
“commercial use.” However, the
Commission's definitions of these terms
conform to OMB guidelines and are
consistent with the statute and
legislative history.

Section 4.1 Definitions. This section
adds seven new definitions, paragraphs
(g) through {n). These amendments are
intended to clarify the expanded
provisions of the statute. Three of these
definitions were addressed by the
comments.

Concerning “commercial use,” (11
CFR 4.1(k)) the commenters focus on
statements in the legislative history
which seem to indicate that it is the
requestor rather than the nature of the
request which is controlling.
Specifically, one commenter proposed a
definition of “commercial use” requestor
that would distinguish between private,
profit-making and non-profit entities,
allowing at a minimum that requests
from public interest groups, labor
unions, libraries and the news media not
be treated as commercial requests. This
interpretation is contrary to legislative
intent. Congress did not intend that
organizations seeking to establish
private repositories of public records
would qualify for waivers. See 123 Cong.
Rec. S 14038 (daily ed. Sept. 27, 1985)
(statement of Sen, Hatch). Furthermore,
the statute does not refer to commercial
users, but instead plainly states
“commercial use." Therefore, the
Commission regulations implement the
statute.

With regard to “representative of the
news media” (11 CFR 4.1(n)), the
comments received suggest that the
Commission liberalize its definition
beyond the guidelines set forth by OMB.
One commenter stated that the
Commission’s definition is counter to
the legislative history and allows the
Commission to judge what is current
before acting on a request. The
commenter suggested that
“representative of the news media” be
broadened to include any person or
organization which publishes or
disseminates information to the public.
The Commission has retained the word
*news" in the definition because it is
based on the statutory phrase “news
media." The other commenters interpret
the Commission definition as
inconsistent with Congressional intent
due to the use of the terms “current
events” or information of “current
interest to the public.” The Commission
concludes however, that the plain
meaning of the word “news” entails
currency of events and that its
interpretation is consistent with the
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statute and OMB guidelines. As a result
no change has been made to this
definition. Moreover, as traditional
methods of news delivery evolve (e.g.,
electronic dissemination of newspapers
through telecommunications services),
such alternative media would be
included in this category.

Concerning “freelance journalist” (11
CFR 4.1(n)) one commenter suggested
the Commission delete its definition of
freelance journalist from the rules as it
did not properly describe the work of a
freelance journalist and discriminated
against first-time freelancers. The
Commission's intent was not to limit
qualification under this definition to any
one particular form of proof or
discriminate against legitimate
freelancers. Rather, its intent was to
incorporate legitimate freelance
journalists into the definition, but not
anyone merely declaring himself or
herself to be a freelance journalist.
Accordingly, in addition to the standard
set forth by Representative English in
his comments in which he describes
freelance writers as those “who can
demonstrate that their work is likely to
be published * **." 132 Cong. Rec. H
9464 (Oct. 8, 1986), the Commission has
adopted other indicia of qualification
consistent with another commenter's
suggestion. Among these qualifications
would be a contract or past publication
record. The Commission considers this
definition practical and has made no
change in the final rule.

In addition to the above concerns
expressed in all three comments one set
of comments suggested among other
things, that the OMB guidelines are in
certain instances not supported by, or
are contrary to, the legislative intent of
the FOIRA. Specifically, this commenter
suggested that the phrase “educational
institution” (See 11 CFR 4.1(1)) is self
defining. The commenter recommended
that the Commission borrow from the
Tax Code's section 501(c)(3) grant of tax
deductible status to determine what
constitutes an “educational institution.”
To adopt such a proposal would be
contrary to the congressional intent of
the FOIRA and OMB guidelines. The
Tax Code merely provides that
“corporations, any community chest,
fund, or foundation, organized and
operated exclusively for * * *
educational purposes * * * qualify for
exemption from taxation. 26 U.S.C.
501(c)(3). The legislative history of the
FOIRA makes it plain that mere non-
profit status does not entitle a person or
organization to qualify for a limitation of
fees as an educational institution. 132
Cong. Rec. $14040 (Sept. 27, 1986.)

Accordingly, the Commission rejects
this suggestion.

Section 4.5 Categories of
exemptions. This section revises the
introductory text in paragraphs (a) and
(a)(1) and redesignates paragraphs (b)
through (d) as paragraphs (c} through
(). The purpose of this change is to
reflect the extensive revisions in the
FOIRA exempting information from
disclosure under the FOIA, and
establishing three special exclusions for
specific types of law enforcement
records.

Section 4.7 Requests for records.
This section is amended to reflect
circumstances that might warrant an
extension of time for fulfilling a request
due to the addition of regulations
concerning advance payments at
§4.9(0).

Section 4.9 Fees. This section has
received extensive revisions in order to
make the FOIA fees charged by
government agencies more uniform.
Accordingly, the Commission has
revised and amended Section 4.9 to
conform with government wide
standards.

One commenter argued that there is
no basis in the FOIRA or its legislative
history for construing the automatic
waiver of fees for the first two hours of
search time to mean something less than
that for computer searches. 11 CFR
4.9{a)(2). Congress made it clear that
each agency must develop regulations
based on OMB's guidelines for a
uniform schedule of fees. The
Commission's regulations are in
conformance with OMB's guidelines on
this section, and therefore considered
both appropriate and consistent with the
requirements of the FOIRA.

This commenter along with another
commenter also suggested that the
Commission reject the Department of
Justice fee waiver policy and adopt
simpler less restrictive fee waiver
regulations. 11 CFR 4.9(b). The
Commission has not utilized the six
factors outlined by the Justice
Department in its 1983 memorandum but
has developed its own standard without
guidance from the Department of Justice.
Furthermore, one comment received
suggests that in light of the Paperwork
Reduction Act the Commission should
reassess its fee waiver regulations
because they seek information from
requestors. However, 2 U.S.C. 438(c)
exempts the Commission from the
Paperwork Reduction Act.

In response to actual Commission
practices relating to requests for special
mailing services, the Commission has
revised the portion of § 4.9(c)(4) dealing
with “other charges.” The interim rule

appeared to indicate that the
Commission would initially pay for such
services and bill the requestor. In fact,
the Commission's practice is to have
requestors pay these costs directly to

.the company providing the expedited

delivery or mailing service. The final
rule reflects this practice and explains
how it will operate.

Another commenter suggested that the
Commission adopt the language in the
OMB guidelines relating to “"aggregating
requests” (11 CFR 4.9(e)) and “advance
payments.” (11 CFR 4.9(f)). The
commenter asserted that § 4.9(e) fails to
note the "“presumptions against
aggregation when the requests have
been made more than 30 days apart and
does not state that aggregation of
multiple requests on unrelated subjects
from one requester are prohibited.” The
Commission has clearly stated that it
will consider the time frame involved, as
well as the subject matter of the
requests, and may find that requests
made more than 30 days apart should be
aggregated. The Commission, while
setting guidelines for determining when
requests should be aggregated, also
believes each case should be considered
on its own merits. The commenter also
recommends adopting a clear
presumption against advance payments.
The Commission's regulations set forth
two criteria to be considered when
making a determination whether or not
to require advance payment. The first
criterion is when the Commission
estimates or determines that allowable
charges that a requestor may be
required to pay are likely to exceed
$250. The second criterion is when a
requestor has previously failed to pay a
fee in a timely fashion. Moreover, the
Commission regulations, while not a
verbatim statement of the OMB
guidelines, closely conform to the
standard established by OMB and are
consistent with the statute. As a result it
is unnecessary to adopt the commenter's
proposals.

Part 5—Access to Public Disclosure
Division Documents

Section 5.6(a)(1) Fees. This section is
amended to reflect the increase in the
direct costs of microfilm and personnel
to the Commission. The changes in the
Public Disclosure fee schedule for these
items are made to keep them consistent
with the revised FOIA fee schedule.

List of Subjects
11 CFR Part 4

Freedom of Information.
11 CFR Part 5

Archives, Records.
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For the reasons set out in the basis
and purpose, Title 11, Parts 4 and 5 of
the Code of Federal Regulations are
amended as follows.

PART 4—PUBLIC RECORDS AND THE
FREEDOM OF INFORMATION ACT

1. The authority citation for Part 4 is
revised to read as follows:

Authority: 5 U.S.C. 552, as amended.

2. Section 4.1 is amended by revising
paragraphs (g) through (n) to read as
follows:

§ 4.1 Definitions.
* * * - *

{g) "Direct costs” means those
expenditures which the Commission
actually incurs.in searching for and
duplicating (and, in the case of
commercial use requestors, reviewing)
documents to respond to a FOIA
request. Direct costs include the salary
of the employee performing the work
{the basic rate of pay for the employee
plus 16 percent of that rate to cover
benefits) and the cost of operating
duplicating equipment. Direct costs do
not include overhead expenses such as
the cost of space and heating or lighting
the facility in which the records are
stored.

(h) “Search” means all time spent
looking for material that is responsive to
a FOIA request, including page-by-page
or line-by-line identification of material
within documents. This includes both
manual searches and searches
conducted with a computer using
existing programming. Search time does
not include review of material in order
to determine whether the material is
exempt from disclosure.

(i) “Review"” means the process of
examining a document located in
response to a commercial use request to
determine whether any portion of the
document located is exempt from
disclosure. Review also refers to
processing any document for disclosure,
i.e., doing all that is necessary to excise
exempt portions of the document and
otherwise prepare the document for
release. Review does not include time
spent by the Commission resolving
general legal or policy issues regarding
the application of exemptions.

(i) “Duplication” means the process of
making a copy of a document necessary
to respond to a FOIA request. Examples
of the form such copies can take include,
but are not limited to, paper copy,
microform, audio-visual materials, or
machine readable documentation (e.g.,
magnetic tape or disk).

(k) “Commercial use” means a
purpose that furthers the commercial,
trade, or profit interests of the requestor

or the person on whose behalf the
request is made. The Commission's
determination as to whether documents
are being requested for a commercial
use will be based on the purpose for
which the documents are being
requested. Where the Commission has
reasonable cause to doubt the use for
which the requestor claims to have
made the request or where that use is
not clear from the request itself, the
Commission will seek additional
clarification before assigning the request
to a specific category.

(1) “Educational institution" means a
preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, and an institution of
vocational education, which operates a
program or programs of scholarly
research, '

(m) “Non-commercial scientific
institution” means an organization that
is not operated on a commercial basis,
as that term is defined in paragraph (k)
of this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any
particular product or industry.

(n) “Representative of the news
media” means a person actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of
current interest to the public. Examples
of news media entities include, but are
not limited to, television or radio
stations broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of news, as
defined in this paragraph) who make
their products available for purchase or
subscription by the general public. A
freelance journalist may be regarded as
working for a news organization and
therefore considered a representative of
the news media if that person can
demonstrate a solid basis for expecting
publication by that news organization,
even though that person is not actually
employed by that organization. The best
means by which a freelance journalist
can demonstrate a solid basis for
expecting publication by a news
organization is by having a publication
contract with that news organization.
When no such contract is present, the
Commission will look to the freelance
journalist's past publication record in
making this determination.

3. Section 4.5 is amended by revising
the introductory text of paragraph (a),
paragraph (a)(7) and paragraph (b) to
read as follows:

§ 4.5 Categorlies of exemptions.

(a) No requests under 5 U.S.C. 552
shall be denied release unless the record
contains, or its disclosure would reveal,

matters that are:
* * * * *

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information:

(i} Could reasonably be expected to
interfere with enforcement proceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
authority in the course of a criminal
investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(b) Whenever a request is made which
involves access to records described in
11 CFR 4.5(a) (7): and

(1) The investigation or proceeding
involves a possible violation of criminal
law; and

(2) There is reason to believe that—

(i) The subject of the investigation or
proceeding is not aware of its pendency,
and

(i) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceedings;

The agency may, during only such time
as that circumstance continues, treat the
records as not subject to the
requirements of the Freedom of
Information Act.
* L] * * *

4, Section 4.7 is amended by revising
paragraph (c) to read as follows:
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§ 4.7 Requests for records.

* * * *

{c) Records or copies thereof will
normally be made available either
immediately upon receipt of a request or
within ten working days thereafter, or
twenty working days in the case of an
appeal, unless in unusual circumstances
" the time is extended or subject to 11
CFR 4.9(f)(3), which governs advance
payments. In the event the time is
extended, the requestor shall be notified
of the reasons for the extension and the
date on which a determination is
expected to be made, but in no case
shall the extended time exceed ten
working days. An extension may be
made if it is—

(1) Necessary to locate records or
transfer them from physically separate
facilities; or

(2) Necessary to search for, collect,
and appropriately examine a large
quantity of separate and distinct records
which are the subject of a single request;
or

(3) Necessary for consultation with
another agency which has a substantial
interest in the determination of the
request, or with two or more
components of the Commission which
have a substantial subject matter
interest therein.

* * * * *

5. Section 4.9 is revised to read as

follows:

§4.9 Fees.

(a) Exceptions to fee charges—(1)
General. Except for a commercial use
requester, the Commission will not -
charge a fee to any requester for the first
two hours of search time and the first
100 pages of duplication in response to
any FOIA request.

(2) Free computer search time. For
purposes of this paragraph, the term
“search time" is based on the concept of
a manual search. To apply this to a
search conducted by a computer, the
Commission will provide the equivalent
dollar value of two hours of professional
staff time, calculated according to
paragraph (c)(4) of this section, in
computer search time. Computer search
time is determined by adding the cost of
the computer connect time actually used
for the search, calculated at the rate of
$25.00 per hour, to the cost of the
operator’s salary for the time spent
conducting the computer search,
caléulated at the professional staff time
rate set forth at paragraph (c)(4) of this
section.

(3) Definition of pages. For purposes
of this paragraph, the word “pages”
refers to paper copies of a standard
agency size which will normally be 8%2"
X 11" or 82" x 14”. Thus, while a

requester would not be entitled to 100
free computer disks, for example, a
requester would be entitled to 100 free
pages of a computer printout.

(4) Minimum charge. The Commission
will not charge a fee to any requester
when the allowable direct cost of that
FOIA request is equal to or less than the
Commission’s cost of routinely
collecting and processing a FOIA
request fee.

(b) Fee reduction or waiver—(1) The
Commission will consider requests for
the reduction or waiver of any fees
assessed pursuant to paragraph (c)(1) of
this section if it determines, either as a
result of its own motion or in response
to a written submission by the requester,
that disclosure of the information is in
the public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government and that
disclosure of the information is not
primarily in the commercial interest of
the requester.

(2) A request for a reduction or waiver
of fees shall be made in writing by the
FOIA requestor; shall accompany the
relevant FOIA request so as to be
considered timely; and shall include a
specific explanation as to why the fee
for that FOIA request should be reduced
or waived, applying the standard stated
in paragraph (b){(1) of this section to the
facts of that particular request. In
addition, the explanation shall include:
the requester's (and user’s, if the
requester and the user are different
persons or entities) identity,
qualifications and expertise in the
subject area, and ability and intention to
disseminate the information to the
public; and a discussion of any
commercial or personal benefit that the
requestor (and user, if the requestor and
user are different persons or entities)
expects as a result of disclosure,
including whether the information
disclosed would be resold in any form at
a fee above actual cost.

(c) Fees to be charged. (1) The FOIA
services provided by the Commission in
response to a FOIA request for which
the requestor will be charged will
depend upon the category of the
requestor. The categories of FOIA
requestors are as follows:

(i) Commercial use requestors. A
requestor of documents for commercial
use will be assessed reasonable
standard charges for the full allowable
direct costs of searching for, reviewing
for release and duplicating the records
sought, according to the Commission’s
schedule of fees for those services as set
forth at paragraph (c)(4) of this section.
A commercial use requestor is not
entitled to two hours of free search time

nor 100 free pages of duplication of
documents.

(ii}) Educational and non-commercial
scientific Institution requestors. The
Commission will provide documents to
requestors in this category for the cost
of duplication of the records provided
by the Commission in response to the
request, according to the Commission’s
schedule of fees as set forth at
paragraph (c){4) of this section,
excluding charges for the first 100 pages
of duplication. Requestors in this
category will not be charged for search
time. To be eligible for inclusion in this
category, requestors must show that the
request is being made as authorized by
and under the auspices of a qualifying
institution and that the records are not
sought for a commercial use, but are
sought in furtherance of scholarly (if the
request is from an educational
institution) or scientific (if the request is
from a non-commercial scientific
institution) research.

(iii) Requestors who are
representatives of the news media. The
Commission will provide documents to
requestors in this category for the cost
of duplication of the records provided
by the Commission in response to the
request, according to the Commission’s
schedule of fees as set forth at
paragraph (c)(4) of this section,
excluding charges for the first 100 pages
of duplication. Requestors in this
category will not be charged for search
time. To be eligible for inclusion in this
category, the requestor must meet the
criteria listed at 11 CFR 4.1(n} and his or
her request must not be made for a
commercial use. A request for records
supporting the news dissemination
function of the requestor shall not be
considered to be a request that is for a
commercial use.

(iv) All other requestors. The
Commission will charge requestors who
do not fit into any of the categories
listed in paragraph (c)(1) (i), (ii) or (iii) of
this section the full direct costs of
searching for and duplicating records in
response to the request, according to the
Commission's schedule of fees as set
forth at paragraph {c){4) of this section,
excluding charges for the first two hours
of search time and the first 100 pages of
duplication. Requests from record
subjects for records about themselves
will continue to be treated under the fee
provisions of the Privacy Act of 1974
which permit fees only for duplication.

(2) The Commission may assess fees
for the full allowable direct costs of
searching for documents in response to
a request even if the Commission fails to
locate any documents which are
responsive to that request and, in the
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case of commercial use requestors, of
reviewing documents located in
response to a request which the
Commission determines are exempt
from disclosure.

(3) If the Commission estimates that
search or duplication charges are likely
to exceed $25.00, it will notify the
requestor of the estimated amount of thé
fee unless the requestor has indicated in
advance a willingness to pay a fee as
high as that estimated by the
Commission. Through this notification,
the Commission will offer the requestor
the opportunity to confer with
Commission staff to reformulate the
original request in order to meet the
requestor’s needs at a lower cost.

(4) The following is the schedule of
the Commission's standard fees. The
cost of staff time will be added to all of
the following fees, generally at the
“Professional” rate listed below, except
for the cost of “Photocopying from
photocopying machines” which has
been calculated to include staff time.
Photocopying

Photocopying from photocopying

machines $.07 per page
Photocopying from microfilm reader-

printer $.15 per page
Paper copies from microfilm-paper

print machine............. $.05 per frame page

Reels of Microfilm

Daily film (partial or complete roll)...$2.85 per
roll
Other film (partial or complete roll)...$5.00 per
roll

Publications: (new or not from available
stocks)

Cost of photocopying document..$.07 per

page
Cost of binding document.............. $.30 per inch

Publications: (available stock)

If available from stock on hand, cost is
based on previously calculated cost as'stated
in the publication (based on actual cost per
copy, including reproduction and binding}.
Commission publications for which fees will
be charged include, but are not limited to, the
following: Advisory Opinion Index, Report on
Financial Activity, Financial Control and
Compliance Manual, MUR Index, and
Guideline for Presentation in Good Order.

Computer Tapes

Cost to process the request at the rate of
$25.00 per hour connect time plus the cost of
the computer tape ($25.00) and professional
staff time (see Staff Time).

Computer Indexes (including Name Searches)

Cost to process the request at the rate of
$25.00 per hour connect time plus the cost of
professional staff time (see Staff Time).

Staff Time

Clerical: $4.50 per each half hour (agency
average of staff below a G5-11) for each
request.

Professional: $12.40 per each half hour
(agency average of staff at G8-11 and above)
for each request.

Other Charges

Certification of a Document: $7.35 per
quarter hour.

Transcripts of Commission meetings not
previously transcribed: $7.50 per half hour
(equivalent of a GS5-11 executive secretary).

The Commission will not charge a fee for
ordinary packaging and mailing of records
requested. When a request for special mailing
or delivery services is received the
Commission will package the records
requested. The requestor will make all
arrangements for pick-up and delivery of the
requested materials. The requestor shall pay
all costs associated with special mailing or
delivery services directly to the courier or
mail service.

(5} Upon receipt of any request for the .

production of computer tape or
microfilm, the Commission will advise
the requestor of the identity of the
private contractor who will perform the
duplication services. If fees are charged
for the production of computer tape or
microfilm, they shall be made payable to
that private contractor and shall be
forwarded to the Commission.

(d) Interest charges. FOIA requestors
should pay fees within 30 days following
the day on which the invoice for that
request was sent to the requestor. If the
invoice is unpaid on the 31st day
following the day on which the invoice
was sent, the Commission will begin
assessing interest charges, which will
accrue from the date the invoice was
mailed. Interest will be charged at a rate
that is equal to the average investment
rate for the Treasury tax and loan
accounts for the 12-month period ending
on September 30 of each year, rounded
to the nearest whole percentage point,
pursuant to 31 U.S.C. 3717. The accrual
of interest will be stayed by the
Commission’s receipt of the fee, even if
the fee has not yet been processed.

(e) Aggregating requests. A requestor
may not file multiple requests, each
seeking portions of a document or
documents, in order to avoid payment of
fees. When the Commission reasonably
believes that a FOIA requestor or group
of requestors acting in concert is
attempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Commission will aggregate any such
requests and charge the appropriate
fees. In making this determination, the
Commission will consider the time
period in which the requests have
occurred, the relationship of the
requestors, and the subject matter of the
requests. ;

(f) Advance payments. The
Commission will require a requestor to
make an advance payment, i.e., a

payment before work is commenced or
continued on a request, when:

(1) The Commission estimates or
determines that allowable charges that a
requestor may be required to pay are
likely to exceed $250. In such a case, the
Commission will notify the requestor of
the likely cost and, where the requestor
has a history of prompt payment of
FOIA fees, obtain satisfactory assurance
of full payment, or in the case of a
requestor with no FOIA fee payment
history, the Commission will require an
advance payment of an amount up to
the full estimated charges; or

(2) A requestor has previously failed
to pay a fee in a timely fashion (i.e.,
within 30 days of the date of the billing).
In such a case, the Commission may
require that the requestor pay the full
amount owed plus any applicable
interest or demonstrate that the fee has
been paid and make an advance
payment of the full amount of the
estimated fee before the Commission
begins to process a new request or a
pending request from that requestor.

(3) If the provisions of paragraph (f)
(1) or (2) of this section apply, the
administrative time limits prescribed in
11 CFR 4.7(c) will begin only after the
Commission has received the payments
or the requestor has made acceptable
arrangements to make the payments
required by paragraph (f) (1) or (2) of
this section.

PART 5—ACCESS TO PUBLIC
DISCLOSURE DIVISION DOCUMENTS

1. The authority citation for Part 5
continues to read as follows:

Authority: 2 U.S.C. 437f(d), 437g(a)(4)(B)(ii).
438(a), and 31 U.S.C. 9701.

2. Section 5.6(a)(1) is amended by
revising the fees for "Reels of
Microfilm," “Research Time/
Photocopying Time," and "‘Other
Charges" to read as follows:

§5.6 Fees.
{aj)***

Reels of Microfilm

Daily film (partial or complete roll)...$2.85 per
: roll
Other film (partial or complete rell)...$5.00 per
’ roll

* * * * *

Research Time/Photocopying Time

Clerical: First % hour is free; remaining
time costs $4.50 per each half hour (agency
average of staff below a GS-11) for each
request,

Professional: First %2 hour is free;
remaining time costs $12.40 per each half
hour (agency average of staff at GS-11 and
above) for each request.
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Other Charges

Certification of a Document: $7.35 per
quarter hour.

Transcripts of Commission meetings not
previously transcribed: $7.50 per half hour
(equivalent of a GS-11 executive secretary).
* * * * *

Scott E. Thomas,
Chairman, Federal Election Commission.
Dated: October 13, 1987.

[FR Doc. 87-23999 Filed 10-20-87; 8:45 am)]
BILLING CODE 6715-01-t4

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 337

Unsafe and Unsound Banking
Practices

AGENCY: Federal Deposit Insurance
Corporation (“FDIC").

ACTION: Final rule.

SUMMARY: On June 16, 1986 the Board of
Directors of the FDIC granted the
request of several petitioners that the
FDIC reconsider the provisions of the
FDIC's rule governing securities
subsidiaries and affiliates of ingured
nonmember banks which deal with the
use of a common name or logo and
separate offices. A request for comment
on whether or not these provisions
should be retained, modified, or
eliminated was published in the Federal
Register on August 20, 1986. A
subsequent proposed rule was published
for comment on April 9, 1987. Insured
nonmember banks that prior to
December 28, 1984 became affiliated
with a securities company, or prior to
that date established or acquired a
subsidiary that engages in securities
activities, are presently required to
comply with the common name or logo
and separate office restrictions of the
regulation by October 15, 1987. The
Board of Directors is extending the
compliance deadline with these
provisions of the regulation until
November 15, 1987 for institutions
currently subject to the October 15, 1987
deadline in order to provide staff further
time to consider the comments on the
proposed rule.

EFFECTIVE DATE: October 13, 1987.

FOR FURTHER INFORMATION CONTACT:
Pamela EF. LeCren, Senior Attorney,
Legal Division, (202) 898-3730, 550 17th
Street, NW., Washington, DC 20429.
SUPPLEMENTARY INFORMATION: On
November 19, 1984, the FDIC adopted

§ 337.4 of its regulations (12 CFR 337.4)
(49 FR 46722, November 28, 1984),
governing certain securities activities of

subsidiaries of insured nonmember
banks and the affiliation of insured
nonmember banks with certain types of
securities companies. The regulation
requires, among other things, that
securities subsidiaries which engage in
activities prohibited to the bank by the
Glass-Steagall Act must meet the
definition of “bona fide subsidiary.”
That definition in turn requires, among
other things, that a bank and such a
securities subsidiary must operate out of
separate offices that share no common
entrance. The subsidiary is also
prohibited from sharing a common name
or logo with the bank. The regulation
imposes similar requirements upon a
bank affiliated with a securities
company if that securities company
conducts activities that would be
prohibited to the bank by the Glass-
Steagall Act. Banks that were affiliated
with such a securities company prior to
December 28, 1984, or that established
or acquired such a securities subsidiary
prior to December 28, 1984, were
required to comply with the name and
office restrictions as soon as
practicable, but not more than one year
from December 28, 1984 without the
FDIC’s consent.

. In December 1985 several banks filed
petitions with the FDIC requesting that
the FDIC reconsider the requirements in
the regulation that a bank and its
securities subsidiary or affiliate must
have separate offices that share no
common entrance and the prohibition on
the use by a bank of a common name or
logo with its securities subsidiary or
affiliate. In order to permit sufficient
time for the FDIC to fully consider the
petitions, the Board of Directors
extended the above-described
compliance deadline with the common
name or logo and separate office
provisions of the regulation until June
30, 1986. (51 FR 880, January 9, 1986).

On June 16, 1986 the Board of
Directors granted the requests to
reconsider the common name or logo
prohibition and the separate office and
separate entrance requirement. A -
document soliciting comment on
whether or not to modify or retain these
restrictions was published for public
comment on August 20, 1986. (51 FR
29657). At the same meeting, and in
conjunction with its vote to solicit public
comment, the Board of Directors voted
to extend the June 30, 1986 compliance
deadline for the name and office
restrictions until December 31, 1986 for
institutions with preexisting affiliate and
subsidiary relationships. (51 FR 23405,
June 27, 1986). Inasmuch as staff had not
yet completed its review of the
comments nor formulated a
recommendation to the Board of

Directors by early December 1986 with
respect to the August 20, 1986
solicitation of comment, the Board of
Directors voted to extend the
compliance deadline until June 30, 1987
in order to allow staff to prepare its
recommendation. (51 FR 45755,
December 22, 1986).

After considering the comments, the
FDIC proposed to amend § 337.4 by: (1)
Revising the requirement that securities
subsidiaries and affiliates must use
separate offices from the bank that
share no common entrance with the
bank, (2) deleting the prohibition against
such subsidiaries and affiliates sharing
a common name or logo with the bank,
and (3) establishing certain affirmative
disclosure requirements to the effect
that investments recommended, offered
or sold by or through such subsidiary or
affiliate are not FDIC insured deposits,
that the subsidiary and affiliate are
separate organizations from the bank,
and that the obligations of the
subsidiary and affiliate are not
guaranteed, warranted or otherwise
supported by the bank. (52 FR 11492,
April 9, 1987). The comment period
closed on May 11, 1987. As staff had not
completed work on a recommendation
to the Board of Directors as of mid-June
1987, the Board of Directors voted to
extend the current June 30, 1987
compliance deadline with the common
name or logo and separate entrance
provisions of the regulation until
October 15, 1987. At its October 13, 1987
Board of Directors’ meeting the FDIC's
Board of Directors further extended the
compliance deadline until November 15,
1987.

In accordance with 5 U.S.C. 553, the
FDIC has found that prior notice and a
delayed effective date with respect to
this amendment are unnecessary as the
amendment delays the imposition of
requirements that are already imposed
by existing regulation. Since the
amendment only provides for an
extension of time for compliance with
certain portions of the regulation and
imposes no burden upon banks,
securities affiliates or the public, it is not
subject to the Paperwork Reduction Act
{44 U.S.C. 3501 et seq.) or the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

List of Subjects in 12 CFR Part 337

Banks, banking; Securities, State
nonmember banks.

In consideration of the foregoing, the
FDIC hereby amends Part 337 of Title 12
of the Code of Federal Regulations as
follows:
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PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

1. The authority citation for Part 337 is
revised to read as follows:

Authority: 12 U.S.C. 18186, 1818(a), 1818(b),
1819, 1828(j)(2), 1821(f).

2. Part 337 is amended by revising
paragraph (h)(3) of § 337.4 to read as
follows:

§ 337.4 Securlties activities of subsidiaries
of insured nonmember banks: bank
transactions with affiliated securities
companies.

(h) LA
(3) An insured nonmember bank
described in § 337.4(h)(1) shall comply
with the requirements imposed by
§ 337.4(a)(2) (ii) and (iii} and by
§ 337.4(c) (1) and (5) as soon as
"practicable (but not later than
November 15, 1987 without the FDIC's
consent).

* * L * *

By Order of the Board of Directors.
Dated at Washington, D.C., this 13th day of
October 1987.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secretary.

[FR Doc. 87~24325 Filed 10-20-87; 8:45 am)
BILLING CODE 6714-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Part 371

(Docket No. 70903-7203]

Exports to Singapore Under General
Licenges G-COM and GCG

AGENCY: Export Administration,
Commerce.

ACTION: Final rule.

SUMMARY: Export Administration is
removing the requirement for a
validated license for certain shipments
of U.S.-origin commodities to Singapore.
Because of the improvement in
Singaporean export control measures,
Export Administration is amending
General Licenses G-COM and GCG to
authorize shipments to Singapore. This
action is part of the Department of
Commerce initiative to remove
unnecessary export licensing
requirements for shipments to nations
cooperating to protect U.S. strategically
controlled goods and technologies. In
addition, this action will lessen the
administrative burden on U.S. exporters
and their foreign customers.

EFFECTIVE DATE: This rule is effective
October 21, 1987.

FOR FURTHER INFORMATION CONTACT:
John Black, Regulations Branch, Export
Administration, Telephone: (202) 377~
2440.

SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. Because this rule concerns a foreign
and military affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1(a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has to
be or will be prepared.

2. This rule does not contain a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

3. Section 13(a) of the Export
Administration Act of 1979, as amended
(50 U.S.C. app. 2412(a)), exempts this
rule from all requirements of section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an opportunity for
public comment, and a delay in effective
date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553) or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 6803(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to John Black, Office of

Technology and Policy Analysis, Export .

Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Part 371

Exports, Reporting and recordkeeping
requirements.

PART 371—[AMENDED]

Accordingly, Part 371 of the Export
Administration Regulations is amended
as follows:

1. The authority citation for 15 CFR
Part 371 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981, and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28757, July 16, 1985); Pub. L. 95-
223 of December 28, 1977, (50 U.S.C. 1701 et
seq.); E.O. 12532 of September 9, 1985 (50 FR
36861, September 10, 1985) as affected by
notice of September 4, 1986 (51 FR 31925,
September 8, 1986); Pub. L. 99440 of October
2,1986 (22 U.S.C. 5001 ef seq.); and E.O. 12571
of October 27, 1986 (51 FR 39505, October 29,
1988).

§371.8 [Amended]

2. Section 371.8 is amended by adding
“Singapore,” between “Finland,” and
“Sweden,” in paragraph (a) and by
adding “Singapore,” between
“Portugal,” and “'Spain,” in paragraph
(b).

§ 371.14 [Amended]

3. In § 371.14, paragraph (b) is
amended by adding "'Singapore,”
immediately before the word “Sweden,”.

Dated: October 8, 1987.

Richard Seppa,

Acting Deputy Assistant Secretary for Export
Administration.

{FR Doc. 87-24318 Filed 10-20-87; 8:45 am|]
BILLING CODE 3510-DT-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-25034)

Rescission of Rule Governing Use of
Predispute Arbitration Clauses in
Broker-Dealer Customer Agreements

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is announcing the
rescission of Rule 15¢2-2 [17 CFR
240.15¢2-2] concerning the use of
predispute arbitration clauses since, in .
light of the development of case law, the
rule is no longer appropriate.

DATE: October 21, 1987.

FOR FURTHER INFORMATION CONTACT:
Robert Love, (202) 272-3064, Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.
SUPPLEMENTARY INFORMATION:

I. Discussion

The Commission is rescinding
§ 240.15c2-2 of the Code of Federal
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Regulations {17 CFR 240.15¢2-2). Rule
15c¢2-2 was adopted by the Commission
in 1983 ! in order to address regulatory
concerns arising from the inclusion in
standard form customer agreements of
predispute arbitration clauses (i.e.,
agreements requiring customers to
submit to arbitration all future disputes.)
In light of the fact that then existing case
law generally held that predispute
agreements to arbitrate claims arising
under the Securities Act of 1933 and the
Securities Exchange Act of 1934
(“Exchange Act") were void and
unenforceable,? the Commission
determined that their inclusion in
customer contracts without disclosure of
their inapplicability to federal securities
law claims was misleading, thus
constituting a “fraudulent, manipulative
or deceptive act or practice” within the
meaning of the Exchange Act.?

On June 8, 1987, the Supreme Court
held in Shearson/American Express v.
McMabhon * that predispute agreements
to arbitrate claims arising under the
Securities Exchange Act of 1934 are
enforceable. In addition, although the
Court did not expressly overrule Wilko
v. Swan % which held that predispute
agreements to arbitrate claims arising
under section 12(2) of the Securities Act
of 1933 were not enforceable, the Court's
reasoning raised questions regarding the
continuing vitality of that decision. In
light of these developments, the
Commission believes that Rule 15¢2-2 is
no longer appropriate or accurate and,
accordingly, should be rescinded.

The Commission finds that notice and
public procedures are unnecessary in
the public interest because Rule 15¢2-2
is no longer appropriate in light of case
law developments.® Moreover,

! Securities Exchange Act of 1934 Release No.
20397, November 18, 1983, 48 FR 53404.

3 See Wilko v. Swan, 346 U.S. 427 (1853); Moran v.
Paine Webber Jackson & Curtis, 389 F.2d 242 (3d
Cir. 1968); Greater Continental Corp v. Schecter, 422
F.2d 1100 {2d Cir. 1970); Colonial Realty Corp v.
Bache & Co., 358 F.2d 178 (2d Cir.), cert. denied, 385
U.S. 817 (1968): Ayres v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 538 F.2d 532 (3d Cir.), cert.
denied, 429 U.S. 1010 (1978); Sibley v. Tandy Corp.,
543 F.2d 540 (5th Cir. 1978), cert. denied, 434 U.S. 824
(1977): Allegaert v. Perot, 548 F.2d 432 {2d Cir.), cert.
denied, 432 U.S. 910 (1977); Weissbuch v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 558 F.2d 831
(7th Cir. 1977); Mansbach v. Prescott, Ball & Turben,
598 F.2d 1017 (6th Cir. 1979); DeLancie v. Birr.
Wilson & Co., 648 F.2d 1255 (9th Cir. 1981) {dictum);
Ingbar v. Drexel Burnham Lambert, Inc., 683 F.2d
603 {1st Cir. 1982) (same); and First Heritage Corp.
v. Prescott, Ball & Turben, Fed. Sec. L. Rep. (CCH)

§ 99.404 (6th Cir. 1983). But cf., Scherk v. Alberto-
Culver Co., 417 U.S. 506 (1974).

3 Securites Exchange Act Release No. 20397
{November 18, 1983).

4482 U.S. —— (1987).

5346 U.S. 427 (1953).

© See 5 U.S.C. 553(b){3)(B).

rescission of the rule may become
effective upon publication in the Federal
Register since it relieves a restriction.”
The Commission further finds that this
action will not impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.®

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.
In accordance with the foregoing, Title

17, Chapter II of the Code of Federal
Regulations is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read as follows:

Authority: Sec. 23, 48 Stat. 901, as
amended; 15 U.S.C. 78w, unless otherwise
noted.

§ 240.15¢c2-2 [Removed]
2. Section 240.15¢2-2 is removed.
By the Commission.

Jonathan G. Katz,

Secretary.

October 15, 1987.

[FR Doc. 87-24398 Filed 10-20-87; 8:45 am])
BILLING CODE 8010-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 12

[T.D. 87-132]

Customs Regulations Amendment
Relating to Enforcement of Protection
of Semiconductor Chip Products

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to require that
persons seeking exclusion of infringing
semiconductor chip products first obtain

-a court order enjoining, or an order of

the U.S. International Trade
Commission excluding, the importation
of the products. Customs will then
enforce the court order or exclusion
order. This action is being taken to
protect the rights that have been granted
to owners of semiconductor chip
products under the Semiconductor Chip
Protection Act of 1984.

7 See 5 U.S.C. 553 (d)(1) and (d)(3).
8 See 15 U.S.C. 78w{a)(2).

EFFECTIVE DATE: November 20, 1987.

FOR FURTHER INFORMATION CONTACT:

Legal Aspects: Samuel Orandle, (202)
556-5765;

Operational Aspects: Harrison C. Feese,
(202-566-8651).

SUPPLEMENTARY INFORMATION:

Background

Title III of Pub. L. 98-620, cited as the
“Semiconductor Chip Protection Act of
1984,”" added a new Chapter 9 to Title
17, United States Code (17 U.S.C. 901
through 914), providing for protection of
mask works that are fixed in
semiconductor chip products. A mask
work is defined as a series of related
images, however fixed or encoded, that
represent the three-dimensional patterns
in the layers of a semiconductor chip. It
is fixed in a semiconductor chip product
when its embodiment in the product is
sufficiently permanent or stable to
permit the mask work to be perceived or
reproduced from the product for a
period of more than transitory duration.

As a condition of the protection
extended to mask works under 17 U.S.C.
908(a), protection terminates “if
application for registration of a claim of
protection in the mask work is not made
* * * within 2 years after the date on
which the mask work is first
commercially exploited.” The U.S.
Copyright Office has been designated to
administer the registration system for
mask works.

The owner of a registered mask work
has the exclusive right, under 17 U.S.C.
905, to reproduce it and to import and
distribute a semiconductor chip product
in which the mask work is embodied. In
addition, pursuant to 17 U.S.C. 906, the
owner of a particular product made by
the owner of the mask work may import
or distribute or otherwise dispose of or
use, but not reproduce, that particular
product without the authority of the
owner of the mask work. The term of
protection for the mask owner is 10
years from the date on which the mask
work is registered, or the date on which
the mask work is first commercially
exploited anywhere in the world,
whichever occurs first.

Under 17 U.S.C. 910(c)(1), the
Secretary of the Treasury and the U.S.
Postal Service are empowered to
separately or jointly issue regulations
for the protection of the rights of mask
work owners with respect to
importations. These regulations may
require, as a condition for the exclusion
of articles from the U.S., that the person
seeking exclusion take any one or more
of the following actions:
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(1) Obtain a.court order enjoining, or
an order of the U.S. International Trade
Commission (USITC} under section 337,
Tariff Act of 1930 {19 U.S.C. 1337),
excluding, importation of the articles;

(2) Furnish proof that the mask work
involved is protected under 17 U.S.C.
905 and that the importation of the
articles would infringe the rights of the
mask work owner; and/or

(3) Post a surety bond for any injury
that may result if the detention or
exclusion of the articles proves to be
unjustified. ‘

Under options (2) or {3), which involve
a Customs determination on its own that
an imported mask work is infringing,
without the intervention of a court or the
USITC, articles which are imported in
violation of the rights set forth in 17
U.S.C. 905 are subject to seizure and
forfeiture in the same manner as
property imported in violation of the
customs laws. Any such forfeited article
may be destroyed as directed by the
Secretary of the Treasury, except that
the article may be returned to the
country of export whenever it is shown
to the satisfaction of the Secretary that
the importer had no reasonable grounds
for believing that his acts constituted a
violation of the law.

The Semiconductor Chip Protection
Act (the SCPA) became effective upon
its enactment on November 8, 1984.
However, 17 U.S.C. 913{(a) held the
registration and enforcement
mechanisms in abeyance for 60 days.
These registration mechanisms and
enforcement provisions, therefore, went
into effect on January 9, 1985.

Customs considered all three of the
options for protection of the mask work
owner's rights under 17 U.S.C. 905 and
decided that options (2) and (3) are not
advisable, These options would require
that Customs provide mask work
protection in a similar manner to the
way it protects copyrights. Under either
of these options, owners would be
required to record their registered mask
works with Customs for a prescribed fee
and Customs officers would have to
interdict imported articles containing
semiconductor chip products in order to
identify those which infringe a recorded
mask work.

Customs determined that this would
require an expert knowledge of
semiconductor chip technology. Customs
has neither the required expertise on the
part of its inspectional staff nor the
resources or funds to train them for this
task. Also, it would be operationally
infeasible to disassemble articles in
order to extract the suspected infringing
chips for testing purposes. Further, the
determination of infringement would
involve a full adjudicatory review

requiring the presentation of evidence
and an in-depth analysis of highly
technical material. Customs does not
have hearing examiners nor a panel of
experts to insure an administrative
review in less than the 18 months in
which the USITC is required to conclude
its investigation and make a
determination.

Customs believes that the
adjudication of semiconductor chip
infringement issues is the appropriate
domain of the USITC or the courts for
several reasons. First, because of its
experience with such matters as patents,
the USITC has acquired an expertise
that is essential to the resolution of
complex infringement issues such as
those raised by the SCPA. Secondly, in
consideration of the novelty and
controversial nature of chip
infringement cases, and the lack of any
guidelines, it is appropriate for the
courts or the USITC to decide these
cases in order to establish legal
precedents, as they now do with respect
to patent, trademark, and copyright
infringement issues. Once the case is
decided, Customs will enforce the court
order, or USITC orders. Finally,
adjudication of the issue in the courts or
the USITC would be preferable to
enforcement by Customs because the
courts and the USITC can expeditiously
and successfully balance the competing
interests of the importer and the
domestic producer of semiconductor
chips.

To implement the SCPA, Customs
published a notice in the Federal
Register on July 29, 1986 (51 FR 27057),
proposing to amend § 12.39, Customs
Regulations (19 CFR 12.39), by adding a
new paragraph {d) to require that
persons seeking exclusion of infringing
semiconductor chip products first obtain
a court order enjoining, or an order of
the USITC under 19 U.S.C. 1337,
excluding, importation of the articles.
Exclusion orders issued by the USITC
are enforceable by Customs under
§ 12.39(b), Customs Regulations.

The proposal specified that the
regulation would be effective against all
importers regardless of whether they
have knowledge that their importations
are in violation of the SCPA. Thus,
importers who claimed that they had no
knowledge that their importations were
violative would riot be able to use this
claim as a defense against injunctive
relief obtained by the mask work owner.

It was noted that the Commissioner of
Customs would naot be a party to the
action in which injunctive relief is being
sought from the court. Inasmuch as
Customs would enforce any order of the
court, it would not be necessary to name
the Commissioner as a defendant in the

action. The proper parties to be named
would be those persons involved in the
importation of the alleged violative
articles,

Only four comments were received in
response to the notice. A discussion of
these comments and our responses
follow.

Discussion of Comments

Comment: One commenter proposed
that Customs hold the allegedly
infringing chip products while the mask
work owner litigates the issues in court.
Such a procedure would eliminate the
necessity of adjudicating complicated
legal issues.

Response: Customs does not agree
with this suggestion because we would
have to detain articles at the behest of
“mask work"” owners who allege that
they plan to litigate the issue of “mask
work" infringement. Presumably, the
“mask work” owners would agree to
post bond (17 U.S.C. 810(c)(1)), though
the bond amount on a small initial
shipment would be inadequate to serve
as a deterrent. Detained articles would
remain in Customs custody during the
pendency of the litigation. Customs
could be in the position of detaining
imported goods simply because the
owner filed a lawsuit. Given the rapid
changes in chip technology, “mask
work” owners could keep non-infringing
but competing chip products off the
market during their useful life simply by
filing a lawsuit and purposefully causing
delays in the trial date. Furthermore, the
importer may lack the resources to
contest the lawsuit. Customs does not
have the expertise needed to access
accurately the relative merits of “mask
work" lawsuits, and would be reduced
to detaining articles indiscriminately. In
our opinion, Customs should have a
court or USITC order before goods are
detained.

Comment: Several commenters
believed that the proposal would have a
detrimental effect on the ability of mask
work owners to protect against the
small blatant pirate who disappears as
soon as infringing copies enter the
stream of commerce. The pirates default
on actions filed against them and cannot
be located to satisfy any judgments. The
only meaningful remedy is stopping
distribution upon entry. There is no
reason for providing a lower standard of
protection for mask works than is
afforded other forms of intellectual
property.

Response: As explained in the notice,
we do not believe Customs enforcement
is the answer to problems posed by
small, fly-by-night “mask work"
infringers. Customs cannot
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indiscriminately detain the myriad of
products which contain semiconductor
chips based on allegations that the chips
infringe protected “mask works."” By the
time Customs makes an informed
decision on whether the imported article
complained of is actually infringing, the
“mask work"” owner could obtain a
preliminary injunction from the court or
a temporary exclusion order from the
USITC. Both of these forums are more
expert and capable of taking proper
action than Customs. Customs would, of
course, honor such orders and detain
goods.

Comment: One commenter agreed
with Customs that much litigation under
the SCPA will be highly technical and
time consuming. In these cases, it may
be impractical for Customs to retain
custody of the allegedly infringing
products while the case is litigated. The
commenter believes, however, that some
cases will involve uncontested instances
of piracy and the uncontested nature of
the case can be determined within 20
days from the filing of a complaint. The
commenter understands Customs has
discretion under the statute not to
implement all of the conditions
enumerated in section 910(c). Moreover,
the commenter appreciates that any
additional procedures will require
expenditure of valuable staff time and
that in the present environment of
budget reductions, the assumption of
additional duties clearly presents
difficulties. ,

Response: Customs agrees with these
comments. In uncontested court cases, a
default judgment would issue quickly
which would be honored and enforced
by Customs.

Comment: The proposed regulations
could potentially deny registered mask
work owners the remedies that Congress
contemplated in drafting section
910{c)(1). It is important that registered
mask owners have access to exclusive
remedies on a timely basis. Due to
rapidly changing technologies,
semiconductors have short life cycles.
Under the proposal, the market window
for an infringed-upon mask work may
become inconsequential by the time a
registered mask work owner obtains a
court or USITC order. Section 910(c)(1)
was enacted to provide Customs with a
relatively flexible, inexpensive and
timely set of options with which to
determine the need for exclusion on a
case-by-case basis. Congress did not
intend that Customs require court or
USITC orders for all exclusion orders.

It was suggested that Customs should
consider implementation of a
discretionary administrative procedure
under which alleged infringing products
could be seized if circumstances

warrant such action. The discretionary
procedure would allow Customs
considerable latitude in developing
policies to fit the particular
administrative situation. The
commenters hope that Customs will
retain flexibility to determine exclusion
on a case-by-case basis.

Response: Drafting regulations and
guidelines for Customs officers for
consideration in “mask work”
infringement cases, as suggested, is not
feasible. In view of the many and varied
missions of Customs and the increased
demands on the time of Customs
officers, the added burden of having
Customs officers decide on a case-by-
case basis whether to detain articles
containing semiconductor chips on
suspicion of “mask work” infringement,
and how long the goods should remain
under detention, is not justified.
Customs would be forced to react to
pressures from both sides demanding
either that the goods be released or
seized. Customs cannot promulgate
detailed regulations on “mask work”
infringement incorporating the suggested
factors for consideration and also
devote the hours required to train
inspectional staff to use them correctly.
In the absence of detailed regulations
and guidelines, accusations of disparate
treatment by Customs at different ports
would be rampant. In particular cases,
Customs could be accused of being
arbitrary and capricious.

Comment: A commenter stated that
technical expertise is not needed for
infringement determination in every
case. Section 910{c)(1)(B) requires that
the mask work owner furnish proof that
the mask work is protected under the
SPCA and the importations of articles
would infringe the protected mask work.
No expert knowledge of semiconductor
technology would be required of
Customs. Nor would an additional
allocation of resources by Customs be
required to identify infringing
semiconductor chips incorporated into
consumer articles. The owner of the
registered mask work would be
expected to identify infringing chips and
consumer articles, and assist Customs
with technical expertise and relevant
data. If Customs was not satisfied that
the imports were not infringing, the issue
could be referred to court or the USITC.

Response: Without technical expertise
of its own on semiconductor chip
technology, Customs would be reduced
to accepting, without question, all
evidence submitted by “mask work"
owners regarding infringement.
Technical expertise by Customs is
essential so that we can assess
independently the allegations and proof
offered by “mask work” owners.

Customs experience with copyright and
trademark cases is that owners take the
position that anything remotely
resembling their copyrighted or
trademarked item is considered to be
infringing. Customs does not believe it
advisable to prohibit the entry of
articles incorporating semiconductor
chips based solely on self-serving
allegations of “mask work” owners. A
court order or USITC order, in Customs
opinion, is an essential precondition to
exclusion by Customs. Furthermore,
Customs does believe it should be filing
a lawsuit or a complaint with the USITC
in questionable cases. The parties to the
dispute may not choose to file such
actions on their own, preferring to have
Customs issue a free administrative
decision. Further, if Customs decided
some cases, but required the “mask
work"” owner to produce a court order or
USITC exclusion order in others,
Customs could be accused of being
arbitrary and capricious. Customs would
be no more successful than the USITC or
the courts in establishing *mask work”
infringement on a timely basis. It would
not be practical for Customs to detain
large shipments of articles containing
semiconductor chips, and then extract
and test the suspected chips for
infringement. Considering the lack of
legal precedents or guidelines for
determining “mask work” infringement
and the lack of technical expertise by
Customs, most of these cases will surely
be complicated. In contested cases,
Customs would need to have hearing
officers available to take testimony and
other evidence from technical experts in
order to reach an informed and
impartial decision on its own on the
issue of “mask work” infringement. At
present, we do not have hearing officers
available for this purpose. In our
opinion, Customs is not required by the
SCPA to acquire the necessary in-depth
technical expertise and provide the
hearing officers needed to assess
testimony and evidence on the issue of
“mask work" infringement. The USITC
and the courts are in place now and
fully competent to handle contested
cases more quickly, considering that
Customs has no expertise in this area
and no quasi-judicial apparatus in place.
Congress has provided three options in
section 910(c)(1) and has provided that
Customs could select “one or more” of

_ those options. Customs has selected the

option that requires the person seeking
exclusion to obtain a court order or
USITC order as a precondition.
Comment: Commenters contend that
the owner of the recorded mask work
would be expected to come forward
with detailed information needed to
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identify the imported articles which
infringe the recorded mask work. Such
information could include a set of
overlays or photographs of the infringing
chip taken from a particular model, the
chip number which is marked on the
module and/or the logo of the company
of manufacture. Customs merely has to
identify the model number from the
exterior of the article. At most, Customs
may wish to disassemble a number of
these identified articles to confirm that
they contain the identified chip number
and logo, which normally are readily
visible once the cover of the article is
removed. In any event, the articles
would not have to be disassembled for
testing the chip and, with either
procedure, such a practice would not be
time consuming or operationally
infeasible. Customs can also require the
importer to furnish proof that the
identified chip numbers are not -
contained in the imported articles,
Customs always has the administrative
flexibility, including the discretion to
request a surety bond or to create a
detention period for allegedly infringing
chips.

Response: The commenters assume
that those persons who would engage in
“mask work” infringement would never
change a model number, chip number or
logo. Based upon our experience with
regard to other enforcement areas,
Customs would expect that these are
some of the first things such persons
would do to eliminate suspicion.
Technical expertise would be essential
so that Customs could assess chip
overlays of protected models and other
proofs of infringement offered by “mask
work"” owners independently, even
though the model numbers, chip
numbers or logos have changed.
Customs disagrees with the comment
that substantial disassembly and testing
operations would not be required.
Storage of articles detained while
disassembly operations are underway
would present serious problems as
would obtaining skilled personnel for
disassembly. Stopping commerce in
articles alleged to incorporate infringing
chips is a drastic first step. A court order
of USITC exclusion order, in our,
opinion; should be required before
detention or exclusion by Customs is
initiated.

Comment: A Customs infringement
determination requires the posting of a
surety bond by the mask owner. To
insure that a determination by Customs
is not abused by the mask owner due to
lack of technical expertise on the part of
Customs, a surety bond should be
required before a determination could
be made. This would be especially

important where the alleged infringing
chips are contained in expensive
electronic articles. With this safeguard
and the ability of Customs to refuse a
determination in appropriate cases by
requiring the mask work owner to
obtain a court or USITC order, the mask
work owner would have flexibility in
enforcing his rights without the
possibility of undue harm to the
importer or the public.

Response: The surety bond does not
fully compensate the importer for
damages incurred by the wrongful
detention of articles containing non-
infringing chips. This is particularly true
during periods when buying of
electronics is heavy. Under the current
guidelines applicable to imports
detained on suspicion of piratical
copying, the bond of the copyright
owner i in the amount of the entered
value of the shipment under detention,
plus duties, plus 20 percent of this total,
The inadequacy of the bond amount is
apparent in cases where the detention of
a small initial shipment by Customs
throws a cloud over the importer's
ability to deliver a large shipment
scheduled to arrive shortly thereafter.
The loss of a major customer could put
the importer out of business or leave
him with uncompensated losses,
including legal expenses incurred in
fighting the unwarranted detention.
Furthermore, the copyright regulations
provide a 30-day period for the
copyright owner to decide whether or
not to post the bond (19 CFR 143.43). If
similar “mask work” regulations were
promulgated, the “mask work owner
could purposefully wait 29 days, then
decide not to post the bond, thereby
eliminating competition for a substantial
period without incurring any bond
obligation. Customs does not believe the
filing of a bond provides sufficient
surety to override the need for a USITC
or court order. Further, Customs would
be open to charges of being arbitrary
and capricious if we detained articles
and allowed the “mask work” owner to
post bond in some cases, thereby
effectively eliminating competition, and
released articles in other cases,
requiring a USITC or court order as a
prerequisite to Customs enforcement.

Comment: Section 910(c)(1) provides
Customs with a relatively flexible,
inexpensive and timely set of options
with which to determine the need for
exclusion on a case-by-case basis.
Congress did not intend that Customs
require court or USITC orders for all
exclusion orders under section 910(c)(1).
It was expected that there would be
some situations in which the
identification of infringing chips, or

products containing infringing chips,
would be uncomplicated. In more
complicated infringement cases where
substantial similarity is an issue and
expert testimony will be required,
Customs could refuse to make a
determination and require the mask
work owner to obtain a court or USITC
order. By limiting such an order to
complicated cases and including section
910(c)(1)(B) as part of the enforcement
procedure for simple infringement cases,
the mask work owner will be given more
flexibility and timely relief against
infringers of the protected mask works.
Moreover, the burden on Customs is
minimal.

Response: We disagree. Without legal
precedent or guidelines, all “mask
work” infringement questions are
complicated. As stated previously in this
document, Customs lacks the expertise
essential to make a determination on its
own that *mask work" infringement is
suspected. Technical expertise by
Customs would be essential, so that we
can assess chip overlays of protected
models and other proofs of infringement
offered by “mask work" owners
independently. Substantial disassembly
and testing operations by Customs
would be required. Storage of articles
detained while disassembly and testing
operations are underway would present
serious problems for Customs as would
obtaining skilled personnel for
disassembly. If Customs were required
to differentiate between complicated
cages on the one hand and
uncomplicated cases on the other hand,
and use a decison that the case is
complicated to justify requiring a court
or USITC order, Customs will face the
impossible task of writing regulations
and guidelines for determining what
cases are complicated. Without detailed
guidelines, Customs could be accused of
being arbitrary and capricious in
deciding which cases are complicated.
Stopping commerce in articles alleged to
incorporate infringing chips is a drastic
first step. A court order or USITC
exclusion order, in our opinion, should
be required before action by Customs is
initiated.

Comment: One commenter noted that
importation infringements will be few if
effective remedies are available. The
supplementary information to the
proposed regulation recognizes the
“large unearned competitive advantage”
obtained by the mask work pirate.
However, it states that no factual data
exists as to the extent of unauthorized
importations, and specifically requests
information as to the extent of
importations alleged to infringe
protected mask works embodied in
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semiconductor chips. Although copying
as a standard business practice was
established well before the enactment of
the SCPA, there have been no reported
cases of foreign mask work infringement
to date. The reasons for this are many,
First of all, the SCPA currently serves as
a deterrent to mask works infringement
which did not exist before. Secondly,
mask works protected by the SCPA can
be licensed. Finally, the SCPA is only in
its second year of existence. The
commenter believes that the proposed
regulations would weaken the
protection afforded mask works and
thereby encourage infringement. The
commenter contends that if both the law
and regulations pose an effective
deterrent, the number of determinations
of infringement of mask works by
Customs will be few.

Reponse: Customs does not agree. In
two years, there are no cases of foreign
mask work infringement under the
SCPA. Nevertheless, Customs is being
asked to promulgate length and detailed
regulations which would allow
registered “mask work” owners to
record their works with Customs for
import protection. Customs would then
be expected to, (1) provide training to
Customs officers so that they would
have the expertise needed to
successfully monitor the whole gamut of
electronic articles containing
semiconductor chips for chips suspected
of “mask work" infringement, (2) detain
and store articles containing suspected
chips, (3) examine the chips in our
laboratories (the chips are consumed in
the testing), and (4) provide expert legal
review of the laboratory findings so that
a correct legal determination on the
complex issue of “mask work”
infringement can be made with no court
cases, USITC exclusion orders or other
precedents available. In our opinion,
Customs cannot become as heavily
involved in enforcement of this issue as
the commenter would like. We do not
agree that the regulations would weaken
the protection afforded *mask work”
owners and encourage infringement.
Neither do we see how the fact that a
“mask work" can be licensed has
anything to do with discouraging pirates
who do not want to pay for the licenses
from violating the SCPA.

After thorough consideration of all the
comments and further review of the
matter, Customs remains of the opinion
that the only viable alternative for
protection under the SCPA is for a court
order or a USITC order to be obtained
as a precondition to exclusion of an
article by Customs.

Executive Order 12291

This document does not meet the
criteria for a “major rule” as specified in
E.Q. 12291. Accordingly, no regulatory
impact analysis has been prepared.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.}), it is certified that the
amendment will not have a significant
economic impact on a substantial
number of small entities. It will affect
only importers of semiconductor chip
products and owners of these products
who register them. Accordingly, the
amendment is not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Drafting Information

The principal authors of this
document were Bruce |. Friedman and
Samuel Orandle, Office of Regulations
and Rulings, U.S. Customs Service.
However, personnel from other offices
participated in its development.

List of Subjects in 19 CFR Part 12

Customs duties and inspection,
Imports, Unfair competition.

Amendments

Part 12, Customs Regulations (19 CFR
Part 12), is amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

1. The authority citation for Part 12
continues to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 68, 1202
(Gen. Hdnote. 11, Tariff Schedules of the
United States), 1624. Section 12.39 also issued
under 19 U.S.C. 1337, 1823; 17 U.S.C. 910.

2. Section 12.39, Customs Regulations,
is amended by adding a new paragraph
(d) to read as follows:

§ 12.39 Imported articles involving unfair
method ot competition or practices.

* L * * *

(d) Importations of semiconductor
chip products. (1) In accordance with
the Semiconductor Chip Protection Act
of 1984 (17 U.S.C. 901 et seq.), if the
owner of a mask work which is
registered with the Copyright Office
seeks to have Customs deny entry to
any imported semiconductor chip
products which infringe his rights in
such mask work, the owner must obtain
a court order enjoining, or an order of
the U.S. International Trade
Commission (USITC), under section 337,
Tariff Act of 1930, as amended (19
U.S.C.1337), excluding, importation of
such products. Exclusion orders issued
by the USITC are enforceable by

Customs under paragraph (b) of this
section. Court orders or exclusion orders
issued by the USITC shall be forwarded,
for enforcement purposes, to the
Director, Entry, Procedures and
Penalties Division, U.S. Customs
Service, Washington, DC 20229.

(2) The district director shall enforce
any court order or USITC exclusion
order based upon a mask work
registration in accordance with the
terms of such order. Court orders may
require either denial of entry or the
seizure of violative semiconductor chip
products. Forfeiture proceedings in
accordance with Part 162 of this chapter
shall be instituted against any such
products so seized.

(3) This regulation will be effective
against all importers regardless of
whether they have knowledge that their
importations are in violation of the
Semiconductor Chip Protection Act of
1984 (17 U.S.C. 801-904).

William von Raab,
Commissioner of Customs
Approved: July 13, 1987.
Francis A. Keating II,
Assistant Secretary of the Treasury.
[FR Doc. 87-24392 Filed 10-20-87; 8:45 am)
BILLING CODE 4820-02-M

ENVIRONMENTAL PROTECTION
AGENCY

21 CFR Parts 193 and 561
[FAP 7H5542/R914; FRL-3278-9]

Triforine; Food and Feed Additive
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a food
additive and a feed additive regulation
to permit residues of the fungicide
triforine in or on certain food and feed
items. The regulations, to establish
maximum permissible levels for residues
of triforine in or on commodities, were
requested in a petition by EM Industries,
Inc.
EFFECTIVE DATE: October 21, 1987.
ADDRESS: Written objections, identified
by the document control number, [FAP
7H5542/R914], may be submitted to:
Hearing Clerk (A-110), Environmental
Protection Agency, Rm. 3708, 401 M St.,
SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
By mail:
Lois A. Rossi, Product Manager (PM) 21,
Registration Division (TS-767C),
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Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.

Office location and telephone number:
Rm. 237, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1900.

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of August 21, 1987 (52
FR 31632), in which it was announced
that EM Industries, Inc., 5 Skyline Drive,
Hawthorne, New York 10532, had
submitted food/feed additive petition
7H5542 to EPA requesting that the
Administrator, pursuant to section 409
of the Federal Food, Drug, and Cosmetic
Act, propose establishing food/feed
additive regulations to permit residues
of the fungicide triforine (V,N-[1,4-
piperazinediylbis (2,2,2-trichloroethyl-
idene)]bis[formamide]) in or on the food
commodity dried hops at 60 parts per
million (ppm) (21 CFR Part 193) and in or
on the feed commodity spent hops at 60
ppm (21 CFR Part 561).

There were no comments or requests
for referral to an advisery committee
received in response to the proposed
rule.

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. Based on the data and information
considered, the Agency concludes that
the tolerance will protect the public
health. Therefore, the tolerance is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objectiong should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96~
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in

the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 21 CFR Parts 193 and
561

Food additives, Animal feeds,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: October 7, 1987.
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 21 CFR ChapterI is
amended as follows:

PART 193—[AMENDED)

1. In Part 193:

a. The authority citation for Part 193
continues to read as follows:

Authority: 21 U.S.C. 348.

b. By adding new § 193.476 to Subpart
A, to read as follows:

§ 193.476 Triforine.

A food additive regulation is
established to permit residues of the
fungicide triforine (V,N-[1,4-
piperazinediylbis(2,2,2-
trichloroethylidene)] bis[formamide]) in
or on the following processed foods
when present therein as a result of
application to growing hops:

Parts per

Foods million

Hops, dried 60

PART 561—[AMENDED]

2. In Part 561:

a. The authority citation for Part 561
continues to read as follows:

Authority: 21 U.S.C. 348,

b. By adding new § 561.442, to read as
follows:

§561.442 Triforine.

A feed additive regulation is
established to permit residues of the
fungicide triforine (V,N-[1,4-
piperazinediylbis(2,2,2-
trichloroethylidene)]bis[formamide]) in
or on processed feeds when present
therein as a result of application to
growing hops:

Feeds million

Hops, spent . 60

[FR Doc. 87-24123 Filed 10-20-87; 8:45 am]
BILLING CODE 6560-50-M

Parts por

DEPARTMENT OF DEFENSE

Office 61 the Secretary

32 CFR Part 252

[DoD Directive 3100.5]

Offshore Military Activities Progfam

AGENCY: Office of the Secretary, DOD.
ACTION: Final rule.

SUMMARY: This part revises Part 252 to
update policy and responsibilities for
military use of offshore areas. The
Secretary of the Navy would be
Executive Agent for outer continental
shelf (OCS) activities coordination. The
Secretary of the Army would continue to
notify components of proposed
navigation obstructions.

EFFECTIVE DATE: March 16, 1987.

FOR FURTHER INFORMATION CONTACT:
Ms. Christina Ramsey, Office of the
Assistant Secretary of Defense
(Production and Logistics), Pentagon,
Washington, DC 20301-8000, telephone
(202) 695-7820 or 325-2215.
SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Part 252
Armed forces, Continental shelf.

Accordingly, Title 32 CFR Part 252 is
revised to read as follows:

PART 252—DEPARTMENT OF
DEFENSE OFFSHORE MILITARY
ACTIVITIES PROGRAM

Reissuance and purpose.
Applicability and scope.
Definitions.

Policy.

Responsibilities.
Authority: 5 U.S.C. 301.

§252.1 Reissuance and purpose.

This part reissues 32 CFR Part 252 to
update policies and procedures for the
use of offshore areas by the Department
of Defense. It shall serve as the basis for
a comprehensive Offshore Military
Activities Program.

§ 252.2 Applicability and scope.

This part:

(a) Applies to the Office of the
Secretary of Defense (OSD), the Military
Departments (including their National
Guard and Reserve components), the
Organization of the Joint Chiefs of Staff
(OJCS), and the Defense Agencies
(hereafter referred to collectively as
*DoD Components’). .

(b) Concerns the use of offshore areas
for military purposes. It does not limit
the responsibilities of the Secretary of
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the Navy assigned under 33 U.S.C. 1101
et seq.

§ 252.3 Definitions.

Offshore Areas. The submerged land
areas defined in 43 U.S.C. 1301 et seq.
and 43 U.S.C. 1331 et seq. and the
adjacent waters affected by the use of
those submerged lands.

Offshore Military Activities Program.
The program established to implement
DoD policies and procedures for those
activities, operations, and installations
that require an offshore environment
and that may impact on offshore areas.

Outer Continental Shelf. All
submerged lands lying seaward and
outside of the area of lands beneath
navigable waters as defined in section 2
of 43 U.S.C. 1301 et seq., and of which
the subsoil and seabed appertain to the
United States and are subject to its
jurisdiction and control.

State-owned Offshore Submerged
Lands. Coastal portions of lands
beneath navigable waters, as defined in
section 2 of the Submerged Lands Act.

§ 252.4 Policy.

(a) 1t is DoD policy to support the
principle that lands composing the Quter
Continental Shelf and state-owned
offshore areas shall be used in the best
interest of the United States. Therefore,
it is DoD policy for the use of offshore
areas to be shared with nonmilitary
interests whenever they can be
accommodated.

(b} The Secretaries of Defense and the
Interior have agreed on procedures for
resolving conflicts over joint use of
offshore areas for military and mineral
exploration or developmental purposes.
In carrying out negotiations with
elements of the Department of the
Interior (Dol), the Department of
Defense shall be guided by this
agreement when appropriate.

(c) If a coastal state determines that
the mineral potential of off-shore areas
being used or proposed to be used for
military purposes must be explored or
developed, DoD shall endeavor to
accommodate joint military and
commercial use of those areas. If
compatible joint use is not economically
or militarily feasible, DoD shall seek
agreement with the coastal state to
exclude conflict areas from its leasing
program.,

§ 252.5 Responsibilities.

(a) The Assistant Secretary of
Defense (Production and Logistics)
(ASD(P&L}) shall maintain a
comprehensive program for the military
use of the offshore environment and
provide related direction and policy to
DoD Components.

(b) The Secretary of the Army shall
provide notices to the ASD{A&L), to
affected military installations and
activities, and to the Director of the
Defense Mapping Agency
Hydrographic/Topographic Center of
potential obstructions and hazards to
navigation as stated in the Rivers and
Harbors Appropriation Act, of proposed
permits for obstructions to be located on
the Outer Continental Shelf under 43
U.S.C. 1331 et seq., as amended, and of
proposed permits for artificial reefs
under the National Fishing Enhancement
Act of 1984 to ensure compatibility with
the Offshore Military Activities
Program.

(¢} The Secretary of the Navy shall:

(1) Act as DoD Executive Agent for
outer continental shelf matters and
carry out responsibilities assigned to the
Executive Agent in the Agreement.

(2) Conduct continuing liaison with
Dol, appropriate coastal states, and the
ASD(P&L) to ensure compatibility
between the DoD Offshore Military
Activities Program and the related plans
and programs of Dol and coastal states.

(3) Inform concerned DoD
Components of new developments in the
DOT's, states’, and industry’s mineral
leasing plans that may affect present or
potential military interests in offshore
areas.

(4) Represent the Department of
Defense on the Secretary of the
Interior's Outer Continental Shelf
Advisory Board.

(d) The Secretary of the Air Force
shall, for those offshore areas under his
control, conduct continuing liaison with
the Dol and coastal states and enter into
agreements necessary to ensure
compatibility between military activities

" and relevant plans and programs of the

Dol and coastal states. .

{e) Heads of DoD Components shall:

(1) Review proposed Dol's and states’
mineral leasing plans and inform the
Executive Agent of proposed activities
that could be incompatible with military
missions. When joint use is feasible, the
Heads shall recommend conditions and
stipulations that should be imposed in
leases to ensure the integrity of military
missions and otherwise protect the
interests of the United States against
claims arising out of damage to property
or personal injury.

(2) Establish and maintain lines of
communication and coordination to
ensure that the ASD(P&L) and the
Executive Agent are fully aware of plans
and programs involving offshore areas.

(3) Review notices referred to in
§ 252.5(b) and notify the Army Chief of
Engineers if proposed actions are
incompatible with offshore military
activities. ’

(4) Inform the Army Chief of
Engineers and the Executive Agent of
any significant change in the status of
offshore ranges, restricted areas, or
operating areas.

(5) Comply with the provisions of the
Coastal Zone Management Act.

(8) Conduct other activities related to

“offshore areas as requested by the

ASD(A&L).

Linda M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

October 15, 1987,

[FR Doc. 87-24304 Filed 10-20-87; 8:45 am])
BILLING CODE 3810-01-M

PENNSYLVANIA AVENUE
DEVELOPMENT CORPORATION

36 CFR Part 903

Privacy Act Update; Disclosure of
Personal Information During Litigation

AGENCY: Pennsylvania Avenue
Development Corporation (PADC).

ACTION: Final rule.

SUMMARY: This rule provides guidelines
governing the routine use of records
contained in PADC records systems for
disclosure to the Department of Justice
and to PADC during the course of
litigation, It is intended to make
nonconsensual disclosure of personal
information, routinely used in litigation,
more consistent with the requirements
of the Privacy Act. Recent court
decisions require that routine uses of
records in Government Record Systems
be narrow in scope and protect against
unbridled discretion in allowing
disclosures as a routine use. The rule
sets forth the specific routine uses that
support disclosure of Privacy Act
records to the Department of Justice and
for PADC disclosure in litigation. The
rule conforms to Office of Management
and Budget memorandum on Privacy
Act Guidance—dated May 24, 1985.

EFFECTIVE DATE: October 13, 1987.

FOR FURTHER INFORMATION CONTACT:
Talbot ]. Nicholas II, Attorney,
Pennsylvania Avenue Development
Corporation, (202) 724-9088.

SUPPLEMENTARY INFORMATION: PADC
published this rule for comment on
November 4, 1985 (50 FR 45841). No
comments were received. In addition,
PADC published the rule as an interim
rule on September 11, 1987 (52 FR 34384).
No comments were received.

The Privacy Act of 1974 requires
Government agencies to obtain the
written consent of record subjects
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before disclosing personal information
from an agency system of records. The
Act provides twelve specific exceptions
to this requirement. One of the
enumerated exceptions provides for the
nonconsensual disclosure of records for
“routine uses” of the data collected.

In the context of litigation, the
government generally initiates
disclosures of personal information as
routine use exceptions. A 1984 federal
court decision held that such routine
uses must be narrowly drawn to
preclude the government from
disclosing, as a routine use, personal
and embarrassing information about an
individual in retaliation for suit being
brought against it. Such routine use by
the government could discourage
meritorious claims from being filed by
aggrieved parties.

The Office of Management and Budget
has selectively reviewed existing routine
uses for disclosures in support of
litigation and has found that such uses
could be for purposes that are
inconsistent with the intent of the
Privacy Act.

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96—
354, 5 U.S.C. 601, et seq.), I hereby
certify that this final rule will not have a
significant economic impact on a
substantial number of small entities. The
final rule does not constitute a “major
rule” under Executive Order 12291.

List of Subjects in 36 CFR Part 903
Privacy.

For the reasons set out in the
preamble, Part 903 of Chapter IX of Title
36 of the Code of Federal Regulations is
amended as follows:

PART 903—PRIVACY ACT

Accordingly, the interim rule
amending 36 CFR Part 903 which was
published at 52 FR 34384 on September
11, 1987, is adopted as a final rule
without change.

M.]. Brodie,
Executive Director.

Dated: October 13, 1987.

[FR Doc. 87-24347 Filed 10-20-87; 8:45 am)
BILLING CODE 7630-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300172A; FRL-3278-8]

Dimethylformamide; Exemption From
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule exempts
dimethylformamide from the
requirement of a tolerance when used in
accordance with good agricultural
practice in formulations with the
fungicide triforine in or on the raw
agricultural commodity hops. This
regulation was requested by EM
Industries, Inc. Also, elsewhere in this
issue of the Federal Register, a food and
a feed additive regulation are added to
permit residues of triforine in or on
dried and spent hops.

EFFECTIVE DATE: October 21, 1987.

ADDRESS: Written objections, identified
by the document control number [OPP-
300172A], may be submitted to: Hearing
Clerk (A-110), Environmental Protection
Agency, Rm. 3708, 401 M St., SW,,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

By mail:

Lois A. Rossi, Product Manager (PM) 21,
Registration Division (TS$-767C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.

Office location and telephone number:
Rm. 237, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)
557-1900.

SUPPLEMENTARY INFORMATION: EPA

issued a proposed rule, published in the

Federal Register of August 21, 1987 (52

FR 31635), which announced that EM

Industries, Inc., 5 Skyline Drive,

Hawthorne, NY 10532, had requested

that 40 CFR 180.1046 be amended by

establishing an exemption from the
requirement of a tolerance for residues
of dimethylformamide when used in
formulations with the fungicide triforine

(N,N-[1,4-piperazinediylbis (2,2,2-

trichloroethylidene)]bis[formamide]), in

or on the raw agricultural commodity
hops.

Inert ingredients are ingredients
which are not active ingredients as
defined in 40 CFR 162.3(c), and include
but are not limited to, the following
types of ingredients (except when they
have a pesticidal efficacy of their own);
solvents such as water; baits such as
sugar, starches, and meat scraps; dust
carriers such as talc and clay; fillers;
wetting and spreading agents;
propellants in aerosol dispensers; and
emulsifiers. The term inert is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

In the proposed rule, EPA stated the
basis for a determination that when
used in accordance with good
agricultural practices, this ingredient is
useful and does not pose a hazard to

humans or the environment. EPA has
initiated new review procedures for
tolerance exemptions for inert
ingredients. Under these procedures the
Agency conducts a review of the data
base supporting any prior clearances,
the data available in the scientific
literature, and any other relevant data.
Dimethylformamide was subject to
these new review procedures. Also, data
submitted by EM Industries, Inc., in
support of its fequest were evaluated
and discussed in the proposed rule.
Based on the new review procedures
and the fact that dimethylformamide is
already exempt from the requirement of
a tolerance under 40 CFR 180.1046 for
residues in or on various raw
agricultural commodities when used in
formulations with the fungicide triforine,
the Agency has determined that no
additional test data will be required to
support this regulation.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The pesticide in considered useful for
the purpose for which the exemption is
sought. It is concluded that the
exemption from the requirement of a
tolerance will protect the public health.
Therefore, the regulation is established
as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections .
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: October 7, 1987.

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 3486a.

2. Section 180.1046(a) is amended by
adding, and alphabetically inserting, the
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raw agricultural commodity hops to read
as follows:

§ 180.1046 Dimethylformamide; exemption
from the requirement of a tolerance.

(a)*'*

Commodities

* * * * *
Hops

* * * - *

[FR Doc. 87-24122 Filed 10-20-87; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22
[CC Docket No. 80-57]

Revision and Update of Public Mobile
Service Rules; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document corrects the
amendatory language for § 22.15, as
appearing in the Final Rule document in
this proceeding concerning Part 22.

FOR FURTHER INFORMATION CONTACT:
Carmen Borkowski (202) 632-6450.
SUPPLEMENTARY INFORMATION: On April
2, 1987, the Commission published a-
final rule concerning the revision of Part
22 (52 FR 10571).

§22.15 [Correctly amended]

The amendatory language for § 22.15
is hereby corrected to read: “Section
22.15 is amended by revising paragraphs
(b)(1), (i), (ii) and (b)(2)(i) and by adding
paragraph (b)(1)(iii) to read as follows:”
" Federal Communications Commigsion, ™~ ~
William J. Tricarico,

Secretary.
[FR Doc. 8724375 Filed 10-20-87; 8:45 am|]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

49 CFR Part 23
{Docket No. 64f and 64g; Notice No. 87-21]

Participation by Minority Business
Enterprise in Department of
Transportation Programs

AGENCY: Office of the Secretary, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: Congress recently enacted
section 106(c) of the Surface

Transportation and Uniform Relocation
Assistance Act of 1987 (STURAA). This
section requires amendments in the
Department’s disadvantaged business
enterprise (DBE) program, the most
important of which is making women a
presumptively disadvantaged class for
purposes of the program. This rule
makes the changes mandated by the
new statute. In addition, the rule
amends the definition of “Hispanic” to
include Portuguese-Americans,
consistent with Small Business
Administration practice. It also changes
the way in which purchases of materials
and supplies from minority, women-
owned, and disadvantaged business
enterprises are counted toward
recipients’ and contractors’ goals.
DATES: This rule is effective on October
21, 1987. Comments in response to the
request for public comment are due
December 21, 1987. Late-filed comments
will be considered to the extent
practicable.

ADDRESS: Comments should be
addressed to Docket Clerk, Docket 64g,
Department of Trangportation, Room
4107, 400 7th Street SW., Washington,
DC 20590. Comments will be available
for review by the public at this address
from 9:00 a.m. through 5:30 p.m., Monday
through Friday. Commenters wishing
acknowledgment of their comments
should include a stamped, self-
addressed postcard with their comment.
The Docket Clerk will date stamp and
sign the card and return it to the
commenter.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy, Assistant
General Counse! for Regulation and
Enforcement, Department of
Transportation, 400 7th Street SW.,
Room 10424, Washington, DC 20590.
(202) 366-9306.

SUPPLEMENTARY-INFORMATION: This

final rule serves three purposes. First,” ~~

and most important, it amends the
Department's disadvantaged business
enterprise (DBE) regulations to conform
with recent Congressional action that
modified the statutory basis for the DBE
program. These changes make women
presumptively disadvantaged
individuals for purposes of the program,
set an average annual gross revenue
limit of $14 million (over a three-year
period) for being considered a small
business under the program, and require
the Department to establish certification
process guidelines for recipients.
Second, the rule makes a minor
modification to the definition of
“Hispanic" used in the DBE program.
The amendment would include
Portuguese Americans within the
definition of Hispanic, in order to make

the Department’s administration of this
program consistent with Small Business
Administration (SBA) administrative
practice in similar programs.

Third, the Department is taking final
action concerning the credit allowed
toward goals for the use of MBE, DBE
and WBE suppliers, in the FAA and FRA
as well as in the FHWA and UMTA
programs. This action is based on an
October 1985 notice of proposed
rulemaking (NPRM). This action would
permit 60 percent of the value of goods
purchased from an MBE, DBE, or WBE
“regular dealer” to be counted toward a
contractor's or recipient’s goal. The
percentage of goods countable toward
goals would be reevaluated after two
years. This rule also clarifies the
application of the “‘commercially useful
function” concept. :

Request for Comments

The Department is seeking comments
on the first two portions of the rule—
changes to reflect section 108(c) of the
STURAA and the amendment to the
definition of Hispanic—since the
Department has not previously provided
interested persons the opportunity to
comment on these matters. Following
the receipt of comments on these
subjects, the Department will publish a
notice responding to thé comments and,
if appropriate, will promulgate
amendments to the affected regulatory
provisions.

The third portion of the rule,
concerning suppliers, was the subject of
an NPRM (50 FR 40422, October 2, 1985),
and comments were obtained
concerning the matters it covers.
Consequently, comments are not being
sought on the provisions of the final,
rule provisions on this subject.
However, the Department is seeking
comments on whether a different
percentage. of credit for the use of DBE
suppliers is-appropriate for Urbah Mass- - -
Transportation Administration (UMTA)
programs than is applied to the rest of
the Department’s programs. Specifically,
the Departmerit seeks comment on
whether, on a permanent or pilot
program basis, goods purchased from
DBE regular dealers in the UMTA
program should be counted at 100
percent of their value.

Changes to Conform to Section 106(c) of
the STURAA .

Section 106{c) continues the DBE
program established in 1983 by section
105(f) the Surface Transportation
Assistance Act of 1982. The basic
structure of the DBE program remains
intact, with the exceptions discussed
below. Funds authorized by the 1982
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legislation which have not been
obligated by the date of enactment of
the STURAA (April 2, 1987) are
governed by the DBE provisions of
section 106(c) of the STURAA, not by
the provisions of section 105(f) of the
1982 Act.

The rule makes technical changes to
§ 23.61, the definition of “Act” in § 23.62,
and the applicability language of § 23.63
to reflect the enactment of section 106(c)
of the STURAA as the replacement for
section 105(f) of the Surface
Transportation Assistance Act of 1982,
Appendix A, which follows Subpart D of
the rule and provides a section-by-
section explanation of its operation, is
also being amended to conform to all
changes made to the Part 23 by this rule.

Section 106(c}(2)(B) provides that
women, like Black Americans, Hispanic
Americans, and the other groups .
currently designated in the regulations,
are presumed to be socially and
disadvantaged individuals for purposes
of the DBE program. To implement this
provision, the Department is amending
the definition of “socially and
economically disadvantaged
individuals” by adding a reference to
women. '

This change has an important
implication for the administration of the
Department's program. Heretofore, each
recipient has had to have two separate
goals: One for DBEs and one for WBEs.
With the addition of women as a
“presumptive” group, it no longer is
practicable to retain this two-goal
system. The legislative history of section
106(c) indicates that Congress intended
the Department to adopt a one-goal
system for DBEs under the new
legislation.

_Consequently, the Department is
amending § 23.45(g)(4) to specify that,
from now on, the DBE program will have
only one goal. That is, each recipient's
DBE program will have a single overall
goal for DBEs, and each contract on
which a goal is required will have a
single contracting goal for DBEs. There
will no longer be separate DBE and
WBE goals.

Section 108(c}(4) of the STURAA
requires the Department to establish
uniform standards for recipients’
certifications of DBE eligibility. In this
rule, the Department is requiring
recipients to take those steps
specifically listed in the legislation. The
steps listed in the amended § 23.45(f} are
not the only possible things that
recipients should do in certification. The
Department seek comments on what
additions or modifications should be
made to this list.

Congress determined, in order to
ensure that the DBE program meets its

objective of helping small minority
businesses become self-sufficient and
able to compete in the market with non-
disadvantaged firms, that DBE firms
should “graduate” from the program
once their average annual receipts
reached $14 million. Section 106(c)(2)(A)
of the STURAA mandates this result, An
amendment to the definition of "“small
business concern” in § 23.62 implements
this provision of the statute.

Section 106(c) makes the $14 million
figure subject to adjustment by the
Secretary for inflation. The regulation
provides that the Secretary shall make
such adjustments from time to time. The
Department seeks comment on the
methodology for and frequency of these
adjustments.

Finally, section 106(c)(3) requires an
annually-updated list of eligible DBEs.
Section 23.45(e) of the regulation already
requires recipients to compile a
directory. This rule implements the new
statute by requiring the directory to be
updated annually. Recipients will be
expected, when they make their next
annual update, to list all DBE firms,
those owned and controlled by women
as well as those owned and controlled
by minorities. It is likely that most or all
recipients already include the addresses
of firms listed in their directories;
however, in order to ensure conformity
with gection 106(c)'s requirement that
the location of firms be stated, the
regulation is amended specifically to
require the listing of firms’ addresses.

The DBE program—and hence the
changes this rule makes in response to
section 108(c) of the STURAA—
continues to apply only to the
Department’s financial assistance
programs for highways and urban mass
transportation; it does not apply to other
DOT financial assistance programs,
such as the programs for airports and
intercity rail service. Consequently, for. -

. example, airport sponsors receiving

financial assistance from the FAA
would continue to set separate goals for
MBEs and WBEs.

The portion of the Congressional
Conference Report on section 106{c)
(House Report 100-27, at p. 148) urges
the Secretary to reexamine existing
waiver provisions (i.e., 49 CFR 23.65)
and revise them to permit any state to
more readily adjust its goal from the ten
percent requirement, if that percentage
does not reflect a reasonable goal. The
Department seeks comment on what
modifications to § 23.65, if any, are
appropriate in light of this
recommendation.

The Conference Report also expressed
the view that participation of minorities
and women should be equitably
distributed throughout the highway

construction industry and that the
implementation of the DBE program
should not fall disproportionately on
any one segment of the industry. Neither
106(c) nor the Conference report
contains any directions or .
recommendations to the Secretary
concerning what steps it would be
reasonable for the Department to take in
light of this expressed view. The
Department seeks comment on any
modifications of Part 23 that would be
appropriate in response to the views
expressed on this point in the
Conference Report.

Amendment to Definition of Hispanic

The Department’s DBE rule defines
eligible businesses as being small
business concerns owned and controlled
by socially and economically
disadvantaged individuals. It does so
because section 105(f) of the Surface
Transportation Assistance Act of 1982,
and its successor, section 106(c) of the
STURAA, explicitly direct the
Department to use this definition, which
derives from section 8(d) of the Small
Business Act and implementing
regulations issued by the Small Business

" Administration (SBA).

One of the groups presumed to be
disadvantaged, under this definition, is
“Hispanic Americans.” Because an
applicable government-wide definition
of the term “Hispanic” did not include
Portuguese-Americans, and because the
SBA has never, through regulation,
determined that Portuguese-Americans
were disadvantaged, the Department’s
1983 rule implementing section 105(f) did
not treat Portuguese-Americans as part
of the presumptively disadvantaged
*Hispanic Americans” group.

Subsequently, the Department learned
that internal SBA guidance directed-that- -
agency's personnel to regard
Portuguese-Americans as Hispanics.
Specifically, SBA provided a copy of a
March 1986 internal directive, SBA
Notice No. 8000-68, to the Department in
December 1986. The notice provides in
pertinent part:

[W1ith respect to Portuguese Americans
and Section 8(a) eligibility * * * such
individuals are eligible as Hispanic
Americans. In practice, the Agency has
applied the phrase Hispanic Americans as
including those individuals whose ancestry
and culture are rooted in South American,
Central American, Cuba, Dominican
Republic, Puerto Rico, or the Iberian
Peninsula, including Portugal.

While the Department’s existing
definition is consistent with applicable
statutes, the Department has
determined, as a policy matter, to
amend the definition of “Hispanic
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Americans” to include persons of
Portuguese culture or origin. The
Department believes it would be
beneficial to make its DBE program
consistent with the minority business
programs of the SBA in this respect in
order to avoid confusion. In addition,
this change would make the definitions
of Subpart D of Part 23 (applying to
highway and mass transit programs)
more consistent with those of Subpart A
(applying to aviation and rail programs).
Portuguese-Americans have been
eligible to participate in the airport and
rail programs since 1981.

Credit for Use of Suppliers and
“Commercially Useful Function”

The Department's current MBE/DBE
rules limit the credit toward goals that a
recipient or contractor can obtain for
purchasing materials and suppliers from
an MBE, WBE, DBE firm that does not
manufacture the materials or supplies.
Section 23.47(e) of the regulation
provides as follows:

(e) A recipient or contractor may count -
toward its MBE goals expenditures for
materials and supplies obtained from MBE
suppliers and manufacturers, provided that
the MBEs assume the actual and contractual
responsibility for the provision of the
materials and supplies.

{1) The recipient or contractor may count
its entire expenditure to an MBE
manufacturer (i.e., a supplier that produces
goods from raw materials or substantially
alters them before resale).

{2} The recipient may count 20 percent of its
expenditures to MBE suppliers that are not
manufacturers, provided that the MBE
supplier performs a commercially useful
function in the supply process.

The Department proposed to change
this provision. In an October 2, 1985,
notice of proposed rulemaking (NPRM),
the Department proposed to allow an
unspecified, but increased, percentage of
the cost of materials purchased from an -
MBE, WBE, or DBE supplier who was a
“regular dealer” to count toward goals.
In addition, the NPRM proposed
refinements to the concept of
“commercially useful function” that
would more precisely define the credit
allowable toward goals for use of MBE,
WBE, and DBE firms performing such
functions as hauling, professional and
technical services, manufacturers’
representatives, and insurance agents.

The Department received 56
comments on the NPRM. Of these, 27
favored increasing the percentage to 100
percent. Another 16 favored raising the
percentage to a figure less than 100
percent (most of these comments
recommended a percentage between 30
and 80 percent). The remaining
comments did not take a position on this
issue.

The reasons for increasing the
percentage cited by those commenters
favoring an increase were essentially
those mentioned in the preamble to the
NPRM. First, the current provision may
have an adverse effect on MBE, DBE, or
WBE suppliers, in that it provides less
incentive for recipients and contractors
to use their services than the services of
other kinds of eligible firms (which are
counted at 100 percent of the value of
their products or services).

Second, it is likely to be more cost-
effective for a recipient to use its
resources to develop contacts with or
provide technical assistance to a firm
the use of which will result in 100
percent credit than one for which the
“payoff” in terms of credit towards
goals will be 20 cents on the dollar. As a
result, the rule could unintentionally
skew recipient's programs toward
construction contractors and other
service providers and away from
dealers and suppliers of products.

Third, the provision may make it more
difficult for some recipients to meet
goals than others. For example, Urban
Mass Transportation Administration
(UMTA) recipients of operating
assistance must meet their DBE goals
largely through procurements of
materials and supplies (e.g., bus fuel,
spare parts). Since these recipients can
get only 20 percent credit for the use of
the MBE/DBE firms that provide these
materials and supplies, the recipients
will have a more difficult time meeting
goals than those recipients (e.g., transit
authorities.or highway departments that
do substantial amounts of construction
contracting) 100 percent of the value of
whose DBE contracts can be counted
toward goals.

Fourth, some commenters also pointed
out that the present rule is inconsistent
with respect to treatment of the costs of
supplies. If an MBE, DBE or WBE
construction contractor buys supplies
for a job from a non-minority firm, the
entire cost of those supplies is credited
toward the goal, since it becomes part of
the contract price. If a recipient or non-
minority contractor purchases the same
supplies from an MBE, WBE, or DBE
supplier, however, only 20 percent of the
value of the supplies is credited toward
the recipient’s goals.

Commenters who opposed raising the
percentage basically did so for the
reasons cited in the original rule on this
subject. That is, the commenters were
concerned that prime contractors would
rather meet goals through purchasing
supplies than by using MBE, DBE, or
WBE subcontractors, and that
increasing the percentage of supply
costs allowable toward goals would
adversely affect subcontractors. In

addition, these commenters cited the
relatively low portion of “value added”
by suppliers, as contrasted with other
sorts of contractors. They also
expressed the concern that the proposal
might increase the participation of
brokers and manufacturers’
representatives, which they viewed as
inconsistent with the intent of the
program.

The commenters who supported
increasing the percentage, but to a figure
less than 100 percent, generally did so in
the belief that a compromise recognizing
the validity of arguments for not
changing the rule and for changing it to
100 percent was desirable: These
commenters proposed percentages
ranging from 30 to 80 percent. Some of
these comments also recommended
sliding scales (e.g., 100 percent for the
first $25,000 worth of materials, smaller
percentages for additional amounts).

The Department recognizes that
commenters on all sides of this issue
have legitimate concerns. Consequently,
the Department has concluded that the
most appropriate response to these
concerns is to raise the percentage of
the value of goods purchased through
regular dealers to 60 percent. Choosing
this percentage will mitigate
significantly the problems cited by
recipients and suppliers with the current
20 percent figure. As a percentage
significantly less than 100, however, it
will avoid to a considerable degree the
problems cited by other commenters.
The Department will reevaluate this
decision after two years to determine
whether, on the basis of recipients’,
contractors' and suppliers’ experience, it
is appropriate to raise it, lower it, or
leave it at 60 percent.

The most significant support for
counting 100 percent of goods purchased
from DBE suppliers came from transit
authorities and suppliers to transit
authorities. Some of these commenters
appeared to believe that there are
considerations specific to the transit’
program (especially for smaller transit
authorities) that make 100 percent
counting especially appropriate in that
program. The Department is seeking
comment on whether there should be a
different percentage used for the transit
program from that used in the rest of the
Department's programs (e.g., 100
percent). The Department also seeks

.comment on whether, if a different

percentage is used for the UMTA
program, it should be used on a pilot
program basis, subject to reevaluation
after a certain amount of time, or
whether the change should be
permanent.
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With respect to the “regular dealer”
concept, a number of commenters asked
for clarification. Some commenters
asked whether recipients were required
to certify firms as regular dealers. The
Department does not intend to require
certification, as such. Before a recipient
may count (or permit a contractor to
count) 60 percent of the value of a
product toward a goal, the recipient
must ensure that the firm is a regular
dealer in the product involved.
(Obviously, a firm may be a regular
dealer in one product but not in another.
It is intended that 60 percent credit be
permitted only where the firm is a
regular dealer in the product involved in
the particular transaction.) This
determination could be made on a case-
by-case basis or could be done through
a certification process. The choice is up
to the recipient.

One commenter suggested that, in
order that recipients could avoid the
administrative burden of determining
whether firms were regular dealers,
firms should be able to self-certify as
regular dealers. The Department
believes that this approach would be too
open to abuse, and we have not adopted
it. :

A number of commenters addressed
the NPRM's provision concerning
suppliers of bulk goods, such as fuel oil
dealers. The NPRM said that bulk goods
suppliers did not have to keep such
products in stock, but must own,
operate, or maintain distribution
equipment and have, as their principal
business, and in their own name, the
purchase and sale of the products. Some
comments approved this proposal. Some
said that even bulk goods suppliers
should have to maintain an inventory of
the product; others said that distribution
equipment should not be required.

A key purpose of the “regular dealer”
definition is to distinguish between
firms that supply a product on a regular
basis to the public and those that supply
the product on only an ad hoc basis in
relation to a particular contract or
contractor. Such indications of being a
regular, established, supplier as
maintaining an inventory or distribution
equipment are very useful in making this
distinction. At the same time, business
practices may differ for suppliers of
different types of goods or in different
parts of the country, and an absolute,
across-the-board requirement for either
the maintenance of an inventory or
possession of distribution equipment
could be unrealistic.

For this reason, the final rule will
permit a supplier of bulk goods to be
regarded as a regular dealer if, in
addition to meeting other parts of the
definition, it either maintains an

inventory of the product in stock or
owns or operates distribution
equipment. The final rule will not
require both an inventory and
distribution equipment.

There were few comments on the
NPRM'’s proposals to clarify the
counting provisions applicable to
contractors who are neither suppliers
nor construction contractors. These
comments generally supported the
NPRM's approach of counting fees and

-commissions for such participants. One

comment suggested that fees and
commissions for brokers and
manufacturer's representatives should
be counted. This is consistent with the
Department’s intent in the NPRM, and
such fees and commissions may be
counted under the final rule, provided,
of course, that the broker or
manufacturer's representative performs
a commercially useful function in a
given transaction. :

Another commenter said that counting
fees and commissions would be too
administratively burdensome, and
suggested a flat 10 percent rate for
counting the contributions of firms that
were not regular dealers, The
Department did not adopt this
suggestion. The Department does not
believe that its approach is burdensome,
and a 10 percent rate might well
overstate the credit due such firms in
many instances. Consequently, the
NPRM provision has been retained with
only minor changes.

In implementing the amended rule,
recipients should keep in mind the
concept of “commercially useful
function.” According to § 23.47(d), work
performed by an MBE, DBE or WBE firm
in a particular transaction can be
counted toward goals only if the
recipient determines that it involves a
commercially useful function. That is, in
light of industry practices and other
relevant considerations, does the MBE,
DBE or WBE firm have a necessary and
useful role in the transaction, of a kind
for which there is a market outside the
context of the MBE/DBE/WBE program,
or is the firm's role a superflious step
added in an attempt to obtain credit
toward goals? If, in the recipient's
judgment, the firm does not perform a
commercially useful function in the
transaction, no credit toward goals may
be awarded, and the counting provisions
of the regulation never come into play.

It should be noted that the question of
whether a firm is performing a
commercially useful function is
completely separate from the question of
whether the firm is an eligible MBE,
DBE, or WBE. A firm is eligible if it
meets the definitional criteria (see
§8 23.5 or 23.62) and ownership and

control requirements (see § 23.53) of the
regulation.

The issue of whether an eligible firm
performs a commercially useful function
arises only in the context of how much,
if any, “credit” toward MBE, DBE, or
WBE goals can be counted for the firm's
participation in a contract (see § 23.47).
An eligible firm may perform a
commercially useful function on one
contract and not on another.

The fact that a firm does not perform

- a commercially useful function in a

certain transaction does not mean that
the firm loses eligibility (i.e., that it
should be decertified or not recertified,
as though it were no longer owned and
controlled by its minority,
disadvantaged, or women participants),
only that no credit can be counted for its
participation in the transaction.

Of course, there may be
circumstances in which the participation
of a firm in transactions in which it
perform no commercially useful function
may constitute part of a pattern of
relationships with non-minority
businesses that brings the firm’s
independence and control into question.
In this sense, connection between “no
commercially useful function” and
program eligibility could exist. There
may also be circumstances in which
performing no commercially useful
function (e.g., in an intentional pass-
through scheme) could involve fraud or
other disreputable conduct, leading to a
firm to being subject to a declaration of
non-responsibility, suspension or
debarment, or even criminal
prosecution.

If the recipient determines that the
firm is performing a commercially useful
function, the recipient must then decide
what that function is. If the
commercially useful function is that of a
regular dealer, the recipient may then
count 60 percent of the value of the
product supplied toward MBE, DBE, or
WBE goals.

A regular dealer must be engaged in
selling the product in question to the
public. This is important in
distinguishing a regular dealer, which
has a regular trade with a variety of
customers, from a firm which performs
supplier-like functions on a ad hoc basis
or for only one or two contractors with
whom it has a special relationship.

As noted above, a supplier of bulk
goods may qualify as a regular dealer if
it either maintains an inventory or owns
or operates distribution equipment. With
respect to the distribution equipment
(e.g., a fleet of trucks), the term “or
operates” is intended to cover a
situation in which the supplier leases
the equipment on a regular basis for its
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entire business. It is not intended to
cover a situation in which the firm
simply provides drivers for trucks
owned or leased by another party (e.g.,
a prime contractor) or leases such a
party’s trucks on an ad hoc basis for a
specific job.

If the commercially useful function
being performed is not that of a regular
dealer, but rather that of delivery of
products, obtaining bonding or
insurance, procurement of personnel,
acting as a broker or manufacturer’s
representative in the procurement of
supplies, facilities, or materials, etc., the
counting rules of § 23.47(f) would apply.

Under paragraph (f), for example, a
business that simply transfers title of a
product from manufacturer to ultimate
purchaser (e.g., a sales representative
who reinvoices a steel product from the
steel company to the recipient or
contractor) or a firm that puts a product
into a container for delivery would not
be considered a regular dealer. The
recipient or contractor would not
receive credit based on a percentage of
the cost of the product for working with
such firms.

Subparagraph (f)(1) concerns the use
of services that help the recipient or
contractor obtain needed supplies,
personnel, materials or equipment to
perform a contract or program function.
Only the fee received by the service
provider could be counted toward goals.
For example, use of a minority sales
representative or distributor for a steel
company, if performing a commercially
useful function at all, would entitle the
recipient or contractor receiving the
steel to count only the fee paid to the
representative or distributor toward its
goal. No portion of the price of the steel
would count toward the goal. This
provision would also govern fees for
professional and other services obtained
expressly and solely to perform work
relating to a specific contract or program
function.

Subparagraph (f)(2) concerns
transportation or delivery services. If an
MBE, DBE or WBE trucking company
picks up a product from a manufacturer
or regular dealer and delivers the
product to the recipient or contractor,
the commercially useful function it is
performing is not that of a supplier, but
simply that of a transporter of goods.
Unless the trucking company is itself the
manufacturer of or a regular dealer in
the product, credit cannot be given
based on a percentage of the cost of the
product. Rather, credit would be
allowed for the cost of the
transportation service,

Subparagraph (f}(3) applies the same
principle to bonding and insurance
matters. Contractors often are required

to obtain bonding and insurance
concerning their work in DOT-assisted
contracts. When they obtain a bond or
an insurance policy from an MBE, DBE,
or WBE agent, the amount allowable
toward goals is not any portion of the
face value of the policy or bond or the
total premium, but rather the fee
received by the agent for selling the
bond or insurance policy.

The Department is aware that the
rule's language does not explicitly
mention every kind of business that
works in DOT financial assistance
programs. In administering this rule, the
Department's operating administrations
would, on a case-by-case basis,
determine the appropriate regulatory
provision to apply in a particular
situation. '

These provisions would apply to
prime contracts and purchases by
recipients as well as to subcontracts let
by prime contractors. The rule provides
that only services required by a DOT-
assisted contract are eligible for credit;
a DOT-assisted contract, for this
purpose, can mean a direct purchase of
goods or services by a transit authority
as well as by a prime construction
contractor under a highway contract.
The amendments to § 23.47 apply to all
financial assistance programs in the
Department (e.g., the airport and
intercity rail programs as well as the
highway and urban mass transportation
programs).

Regulatory Process Matters

The Department has determined that
this rule does not constitute a major rule
under the criteria of Executive Order
12291. It is a significant rule under the
Department’s Regulatory Policies and
Procedures. Since the regulation simply
makes administrative adjustments to an
existing program, its economic impacts
are expected to be small, and the
Department has consequently not
prepared a regulatory evaluation.

Since proposed rules have not been
issued with respect to the portions of
this rule implementing section 106(c) of
the STURAA and concerning the
definition of Hispanic, the Regulatory
Flexibility Act does not apply to these
provisions. With respect to the supplier
credit and commercially useful function
portions of the rule, the Act does apply.

As noted in the NPRM, the
Department considered whether the
proposal for these amendments would
have a significant economic impact on a
substantial number of small entities, The
entities in question are small businesses
who act as suppliers to DOT recipients
and contractors. The changes in
counting procedures will benefit regular
dealers by increasing the credit that

may be counted toward DBE/WBE goals
for the purchase of supplies. For
businesses that do not perform supply
services, the proposal will clarify
existing policy that only the fee for their
service may be counted toward goals.
The overall effect of the proposal will be
to increase opportunities for
participation in DOT financial
assistance programs.

Comments to the rule did not suggest
that even these benefits would be of
major magnitude, however, and none of
the comments suggested that the
proposal would have any adverse
consequences for small entities.
Consequently, the Department certifies
that the rule will not have a significant
economic effect on a substantial number
of small entities.

The portions of the rule which have
not previously been the subject of an
NPRM concern matters under Federal
grants, and hence are exempt from the
notice and comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(a)(2)). In addition, the portions of
the rule implementing section 106(c) of
the STURAA must be implemented
rapidly, in order to ensure that the
provisions apply to funds authorized by
the Act, as Congress intended. It is
reasonable to promulgate the
amendment to the definition of Hispanic
at the same time as other changes are
made to the definition of “socially and
economically disadvantaged
individuals,” in order to avoid confusion
by recipients administering the program.
For these reasons, the Department has
determined that there is good cause to
promulgate these portions of the rule
without prior notice and comment (see 5
U.S.C. 553(b)(B)) and to make the rule
effective immediately, rather than after
a 30-day period (see 5 U.S.C. 553(c)(3)).

List of Subjects in 49 CFR Part 23

Minority businesses, Highways, Mass
transportation.

Issued in Washington, DC on October 6,
1987.
Jim Burnley,
Acting Secretary of Transportation.

In consideration of the foregoing, the
Department of Transportation amends
49 CFR Part 23 as follows:

PART 23—{AMENDED]

1. The authority citation for Part 23 is
revised to read as follows and the
authority citation for Subpart D is
removed:

Authority: Sec. 805 of the Railroad
Revitalization and Regulatory Reform Act of
1978 (45 U.S.C. 803); sec. 30 of the Airport and
Airway Development Act of 1970, as
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amended (49 U.S.C. 1730); sec. 19 of the
Urban Mass Transportation Act 1964, as
amended (Pub. L. 85-599); Title 23 of the U.S.
Code (relating to highways and highway
safety); Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.); The Federal
Property and Administrative Services Act of
1949 (49 U.S.C. 471 et seq.); sec. 106(c) of the
Surface Transportation and Uniform
Relocation Assistance Act of 1987 (Pub. L.
100-17); Executive Order 11625; Executive
Order 12138.

2. Section 23.45(e) is amended by
adding the following sentence at the end
of the paragraph:

§23.45 [Amended]

* * * * *

(e) * * * Recipients subject to the
disadvantaged business enterprise
program requirements of Subpart D of
this Part shall compile and update their
directories annually. The directories
shall include the addresses of listed

firms.

3. Section 23.45(f)(3) is added to read
as follows:

(f) * k% -

(3) Recipients covered by the
disadvantaged business program
requirements of Subpart D of this Part
shall, in determining whether a firm is
an eligible disadvantaged business
enterprise, take at least the following
steps:

(i) Perform an on-site visit to the
offices of the firm and to any job sites
on which the firm is working at the time
of the eligibility investigation;

(ii) Obtain the resumes or work
histories of the principal owners of the
firm and personally interview these
individuals;

(iii) Analyze the ownership of stock in
the firm, if it is a corporation;

(iv) Analyze the bonding and financial
capacity of the firm;

(v) Determine the work history of the
firm, including contracts it has received
and work it has completed;

(vi) Obtain or compile a list of
equipment owned or available to the
firm and the licenses of the firm and its
key personnel to perform the work it
se%ks to do as part of the DBE program;
an ,

(vii) Obtain a statement from the firm
of the type of work it prefers to perform
as part of the DBE program.

* * * * *

4. Section 23.45(g)(4) is revised to read
as follows:

§23.45 [Amended)
(8" **

* * * *

(4) Recipients covered by the
disadvantaged business enterprise
program requirements of Subpart D of
this Part shall establish an overall goal
and contract goal for firms owned and
controlled by socially and economically
disadvantaged individuals. Other
recipients shall establish separate
overall and contract goals for firms
owned and controlled by minorities and
firms owned and controlled by women,
respectively.

* * * * *

5. Section 23.47 is amended by
revising paragraph (e) and by adding a
new paragraph (f), to read as follows:

§ 23.47 [Amended]

* * * * *

(e) (1) A recipient or contractor may
count toward its MBE, DBE or WBE
goals 60 percent of its expenditures for
materials and supplies required under a
contract and obtained from an MBE,
DBE or WBE regular dealer, and 100
percent of such expenditures to an MBE,
WBE, or DBE manufacturer.

(2) For purposes of this section, a
manufacturer is a firm that operates or
maintains a factory or establishment
that produces on the premises the
materials or supplies obtained by the
recipient or contractor.

(3) For purposes of this section, a
regular dealer is a firm that owns,
operates, or maintains a store,
warehouse, or other establishment in
which the materials or supplies required
for the performance of the contract are
bought, kept in stock, and regularly sold
to the public in the usual course of
business. To be a regular dealer, the firm
must engage in, as its principal business,
and in its own name, the purchase and
sale of the products in question. A
regular dealer in such bulk items as
steel, cement, gravel, stone, and
petroleum products need not keep such
products in stock, if it owns or operates
distribution equipment. Brokers and
packagers shall not be regarded as
manufacturers or regular dealers within
the meaning of this section.

{f) A recipient or contractor may count
toward its MBE, DBE, or WBE goals the
following expenditures to MBE, DBE, or
WBE firms that are not manufacturers or
regular dealers:

(1) The fees or commissions charged
for providing a bona fide service, such
as professional, technical, consultant or
managerial services and assistance in
the procurement of essential personnel,
facilities, equipment, materials or
supplies required for performance of the
contract, provided that the fee or
commission is determined by the
recipient to be reasonable and not

excessive as compared with fees
customarily allowed for similar services.

(2) The fees charged for delivery of
materials and supplies required on a job
site (but not the cost of the materials
and supplies themselves) when the
hauler, trucker, or delivery service is not
also the manufacturer of or a regular
dealer in the materials and supplies,
provided that the fee is determined by
the recipient to be reasonable and not
excessive as compared with fees
customarily allowed for similar services.

(3) The fees or commissions charged
for providing any bonds or insurance
specifically required for the performance
of the contract, provided that the fee or
commission is determined by the
recipient to be reasonable and not
excessive as compared with fees
customarily allowed for similar services.

6. Section 23.61(a) is amended by
revising the first sentence up to the first
comma toread as follows:

§23.61 [Amended]

(a) The purpose of this subpart is to
implement section 106(c) of the Surface
Transportation and Uniform Relocation
Assistance Act of 1987 {Pub. L. 100-17)
so that, * * *

* * * * *

7. Section 23.61(b) is amended by
removing the words ‘‘section 105(f)"" and
substituting the words “section 106(c})".

8. Section 23.62 is amended by
revising the definition of “Act” to read
as follows:

§23.62 [Amended]

* * * * *

“Act” means the Surface
Transportation and Uniform Relocation
Assistance Act of 1987 (Pub. L. 100-17).

* * - * &

9. Section 23.62 is amended by
removing the period(.} at the end of the
definition of “Small business concern,”
and adding the following words:

* * * * *

“Small business concern” * * * except
that a small business concern shall not
include any concern or group of
concerns controlled by the same socially
and economically disadvantaged
individual or individuals which has
annual average gross receipts in excess
of $14 million over the previous three
fiscal years. The Secretary shall adjust
this figure from time to time for inflation.

* * * * *

10. Section 23.62 is amended by
adding, in the definition of “Socially and
economically disadvantaged
individuals,” immediately following the
words “(or lawfully admitted permanent
residents) and who are” the word



Federal Register / Vol. 52, No. 203 /| Wednesday, October 21,

1987 / Rules and Regulations 39231

“women,"; and by adding, in the
definition entitled “(b) ‘Hispanic
Americans’,” immediately after the
words “or other Spanish” the words “or
Portuguese.”

11. Section 23.63 is revised to read as
follows:

§23.63 Applicability.

This subpart applies to all DOT
financial assistance in the following
categories that recipients expend in
DOT-assisted contracts:

{a) Federal-aid highway funds
authorized by Title I of the Act;

(b) Urban mass transportation funds
authorized by Title I or Il of the Act or
the Urban Mass Transportation Act of
1964, as amended; and

(c} Funds authorized by Title I, II
{except section 203) or I1I of the Surface
Transportation Assistance Act of 1982
{Pub. L. 97-424) and obligated on or after
April 2, 1987.

Appendix A—[Amended]

12. The portion of Appendix A,
following Subpart D, entitled “Section
23.61 Purpose.” is amended in its first
sentence, by removing the words “105(f)
of the Surface Transportation
Assistance Act of 1982."” and
substituting the words *106{c) of the
Surface Transportation and Uniform
Relocation Assistance Act of 1987.”;
and, in the third sentence, by removing
the word *105(f)" in both places where it
occurs and substituting the word
*106{c})".

13. The portion of Appendix A,
following Subpart D, entitled “Section
23.62 Definitions” is amended by
removing the words “Surface
Transportation Assistance Act of 1982.”
in the first sentence and substituting the
words “Surface Transportation and
Uniform Relocation Assistance Act of
1987."

14. The portion of Appendix A,
following Subpart D, entitled “Section
23.62 Definitions” is amended by adding
the following new paragraphs following
the end of the paragraph entitled “small
business concerns”:

Congress determined, in order to ensure
that the DBE program meets its objective of
helping small minority businesses become
self-sufficient and able to compete in the
market with non-disadvantaged firms, that -
DBE firms should “graduate” from the
program once their average annual receipts
reached $14 million.

In implementing this provision, recipients
should note that a firm is not “graduated”
from the program, and hence no longer an
eligible DBE, until its average annual gross
receipts over the previous three-year period
exceed $14 million. The fact that a firm
exceeds $14 million in gross receipts in a
single year does not necessarily result in
“graduation.” For example, suppose a firm
has the following history:
1985—%$11 million
1986—$13 million
1987—3$14 million
1988-—314 million
1989—$15 million

The firm makes $14 million in 1987. However,
the firm's average annual gross receipts for
198587 are $12.67 million, 8o the firm
remains eligible in 1988. This hypothetical
firm would remain eligible in 1989 as well,
since its average annual gross receipts for
1986-88 would be $13.67 million. However,
the firm's average annual gross receipts for
1987-88 would be $14.3 million. As a result,
the firm would not be an eligible DBE in 1990.
It should also be pointed out the $14 million
ceiling, like small business size limits under
section 3 of the Small Business Act, includes
revenues of “affiliates” of the firm as well as
the firm itself. This is the import of the “any
concern or group of concerns language. In
addition, firms still are subject to applicable
lower limits on business size established by
the Small Business Administration in 13 CFR
Part 121. For example, if SBA regulations say
that $7.5 million average gross annual
revenues is the size limit for a certain type of
business, that size limit, rather than the
overall $14 million ceiling, determines

" whether the firm qualifies in terms of its size

to be a DBE.

15. The portion of Appendix A,
following Subpart D, entitled “Section
23.62 Definitions" is amended by adding,
at the end of the list of designated
groups in the fourth sentence of the
paragraph entitled “Socially and
economically disadvantaged
individuals”, following the words

“Asian Indian Americans,” the words
“or women." »

18. The portion of Appendix A,
following Subpart D, entitled “Section
23.62 Definitions” is amended by
removing the words "Burma, Thailand,
and Portugal” from the last sentence of
the paragraph entitled “Socially and
economically disadvantaged
individuals” and from the first sentence
of the paragraph immediately following
the paragraph entitled “Socially and
economically disadvantaged
individuals” and substituting, in each
case, the words “Burma and Thailand.”

17. The portion of Appendix A,
following Subpart D, entitled “Section
23.62 Definitions” is amended by
removing the words “non-minority
women,” from the second sentence of
the last paragraph.

18. The portion of Appendix A,
following Subpart D, entitled “Section
23.63 Applicability.” is amended by
revising the second paragraph to read as
follows:

The first category of program funds to
which Subpart D applies is Federal-aid
highway funds authorized by Title I of the
Act. The second category is urban mass
transportation funds authorized by Title I
(i.e., interstate transfer and substitution
funds) or Title III of the Act. The third
category is funds authorized by Title 1, Title II
(except section 203), or Title I of the Surface
Transportation Assistance Act of 1982 which
were obligated on or after April 2, 1987 (the
enactment date of the STURAA).

- 19. The portion of Appendix A,
following Subpart D, entitled
“Relationship Between Subpart D and
the Remainder of 49 CFR Part 23" is
amended by revising the second
paragraph to read as follows:

With respect to FHWA and UMTA-
assisted programs, recipients will now set
only one DBE goal, at both the overall and
contract goal level. There are no longer
separate DBE and WBE goals. Rather, the
single DBE goal applies to all DBEs, whether
they are owned and controlled by minorities

-or by women. -

[FR Doc. 87-24233 Filed 10-16-87; 10:09 am]
BILLING CODE 4910-62-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1098 and 1007

[Docket Nos. AO-184-A52 and AO-366-
A29]

Milk in Nashville, Tennessee, and
Georgia Marketing Areas; Hearing on
Proposed Amendments to Tentative
Marketing Agreements and Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This hearing is being held to
consider several proposals to amend the
Nashville, Tennessee, and Georgia milk
orders. The principal proposal would
insure that a pool distributing plant
physically located in the Nashville
marketing area would be regulated in
that market irrespective of the market in
which a plurality of its fluid milk
products may be distributed. Another
proposal would establish a plus location
adjustment of 8.5 cents per
hundredweight for milk received at a
plant located in a six-county area of
Tennessee southeast of Nashville.
Proponent contends that the
modifications are needed to reflect
changed marketing conditions.

DATE: The hearing will convene at 9:30
a.m., local time, on November 3, 1987.
ADDRESS: The hearing will be held at the
Park Suite Hotel, 10 Century Boulevard,
Nashville, Tennessee 37214, (615)-871-
0033.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971-S, P.O.
Box 96456, Washington, DC 20090-6456,
(202) 447-2089.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the

provisions of sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291,

Notice is hereby given of a public
hearing to be held at the Park Suite
Hotel, 10 Century Boulevard, Nashville,
Tennessee 37214, beginning at 9:30 a.m.,
local time, on November 3, 1987, with
respect to proposed amendments to the
tentative marketing agreements and to
the orders regulating the handling of
milk in the Nashville, Tennessee, and
Georgia marketing areas.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR Part 900j.

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed

amendments, hereinafter set forth, and

any appropriate modifications thereof,
to the tentative marketing agreements
and to the orders. :

Actions under the Federal milk order
program are subject to the “Regulatory

. Flexibility Act” (Pub. L. 96-354). This

Act seeks to ensure that, within the
statutory authority of a program, the
regulatory and information requirements
are tailored to the size and nature of
small businesses. For the purpose of the
Federal order program, a small business
will be considered as one which is
independently owned and operated and
which is not dominant in its field of
operation. Most parties subject to a milk
order are considered as small
businesses. Accordingly, interested
parties are invited to present evidence
on the probable regulatory and
informational impact of the hearing
proposals on small businesses. Also,
parties may suggest modifications of
these proposals for the purpose of
tailoring their applicability to small
businesses.

List of Subjects in 7 CFR Parts 1098 and
1007

Milk marketing orders, Milk, Dairy
products.

The authority citation for Parts 1098
and 1007 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Secretary of Agriculture.

Proposed by Malone & Hyde Dairy:

Proposal No. 1

In § 1098.7, revise paragraph (d)(2) to
read as follows:

§ 1098.7 Poo! plant.
*

L] * * * * *

(d) * ko

(2) A distributing plant qualified
pursuant to paragraph (a) of this section
which meets the requirements of a fully
regulated plant pursuant to the
provisions of another order issued
pursuant to the Act and from which a
greater quantity of fluid milk products,
except filled milk, is disposed of during
the month from such plant as route
disposition in the marketing area
regulated by the other order than as
route disposition in the Nashville,
Tennessee, marketing area: Provided,

(i) That such distributing plant which
was a pool plant under this order in the
immediately preceding month shall
continue to be subject to all of the
provisions of this part until the third
consecutive month in which a greater
proportion of its route disposition is
made in such other marketing area,
unless the other order requires
regulation of the plant with out regard to
its qualifying as a pool plant under this
order, subject to the proviso of this
paragraph;

(i) On the basis of a written
application made either by the plant
operator or by the cooperative
association supplying milk to such
operator's plant, at least 15 days prior to
the date for which a determination of
the Secretary is to be effective, the
Secretary may determine that the route
disposition in the respective marketing
areas to be used for purposes of this
paragraph shall exclude (for a specified
period of time) route disposition made
under limited term contracts to
governmental bases and institutions;
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(iii) A plant located in the marketing
area that qualifies pursuant to
paragraph (a) of this section which also
meets the pooling requirements of
another Federal order on the basis of
route disposition shall be subject to all
the provisions of this part so long as this
order’s Class I price applicable at such
plant location ig not less than the other
order’s Class I price applicable at this
same location even though the plant
may have greater route disposition in
the other marketing area than in the
Nashville marketing area.

Proposal No. 2

In § 1098.52, redesignate paragraphs
(b) and (c) as paragraphs (c) and (d),
and add a new paragraph (b} to read as
follows:

§1098.52 Plant location adjustment for
handlers.

* * * * *

(b) For such milk that is physically
received from producers or from a
handler described in § 1098.9(c) at
plants located in the Tennessee counties
of Cannon, Coffee, DeKalb, Rutherford,
Warren, and White, the price shall be
adjusted by plus 8.5 cents per
hundredweight.

Proposal No. 3

In § 1007.7, revise paragfaph (e)(3),
and add a new paragraph (€)(4) to read
as follows:

§ 1007.7 Pool plant.
*

* * * *

(e) * * *

(3) A plant (except a plant that is a
pool plant pursuant to paragraph (d) of
this section) that is fully subject to the
pricing and pooling provisions of
another order issued pursuant to the
Act, unless such plant is qualified as a
pool plant pursuant to paragraphs (a) or
{b) of this section and, except as
provided in paragraph (e](4) of this
section, a greater volume of fluid milk
products, except filled milk, is disposed
of from such plant in this marketing area
as route disposition and to pool plants
pursuant to paragraphs (a) or (d) of this
section than is disposed of from such
plant in the marketing area regulated
pursuant to the other order as route
disposition and to plants qualified as
fully regulated plants under such other
order on the basis of route dlsposmon in
its marketing area.

(4) A distributing plant qualified
pursuant to paragraph (a) of this section
which meets the requirements of a fully
regulated plant pursuant to the
provisions of another Federal order and

from which a greater quantity of Class I
milk, except filled milk, is disposed of
during the month in the Georgia
marketing area as route disposition than
as route disposition in the other
marketing area, and such other order
which fully regulates the plant does not
contain provision to exempt the plant
from regulation, even though such plant
has greater route disposition in the
marketing area of the Georgia order.

Proposed by the Dairy Division,
Agricultural Marketing Service

Proposal No. 4

Make such changes as may be
necessary to make the entire marketing
agreements and the orders conform with
any amendments thereto that may result
from this hearing.

Copies of this notice of hearing and
the orders may be procured from the
Market Administrators of each of the
aforesaid marketing orders, or from the
Hearing Clerk, Room 1079, South
Building, United States Department of
Agriculture, Washington, DC 20250, or
may be inspected there.

Copies of the transcript of testimony
taken at the hearing will not be
available for distribution through the
Hearing Clerk’s Office. If you wish to
purchase a copy, arrangements may be
made with the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding, the prohibition
applies to employees in the following
organizational units:

Office of the Secretary of Agriculture

Office of the Administrator, Agricultural
Marketing Service

Office of the General Counsel

Dairy Division, Agricultural Marketing
Service (Washington office only}

Office of the Market Administrator,
Nashville, Tennessee, and Georgia
Marketing Areas

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

Signed at Washmgton DC, on: October 186,
1987.

]. Patrick Boyle,
Administrator.

[FR Doc. 87-24391 Filed 10-20-87; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary tor
Public and Indian Housing

24 CFR Parts 905, 941, 965, and 968
[Docket No. R-87-1353, FR-2231]

Pre-emption of Certain State-
Determined Prevailing Wage Rates
Applicable to Public Housing Projects

AGENCY: Office of the Assistant
Secretary for Public and Indian Housing,
HUD.

ACTION: Proposed Rule.

SUMMARY: HUD proposes to pre-empt
the State wage rate that would be
applicable to any trade employed on a
public or Indian housing project
however the State wage rate exceeds
the corresponding Federally-determined
wage rate for the trade. Specifically,
HUD would require bid documents and
contracts let by the HUD-assisted public
housing agency or Indian housing
authority for the project to contain a
statement that any State rate that
exceeds the corresponding Federal rate
is inapplicable and shall not be
enforced. In addition, the public housing
agency or Indian housing authority
would not be required to pay the higher
State wage rates to its own employees
who may be engaged on the project. The
proposed rule would prohibit
enforcement of the State requirements
regarding higher State rates on the
project. The proposed rule would also
pre-empt wage rates that are
determined to be prevailing under
Indian tribal law and exceed the
applicable Federal wage rates.

DATE: Comments are due December 21,
1987.

ADDRESS: Interested persons are invited
to submit comments regarding this rule
to the Rules Docket Clerk, Office of
General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC 20410. Communications
should refer to the above docket number
and title. A copy of each communication
submitted will be available for public
inspection during regular business hours
at the above address.

FOR FURTHER INFORMATION CONTACT:
Justin L. Logsdon; Assistant to the
Secretary of Labor Relations, Room
7106, Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC 20410, telephone (202)
755-5370. (This is not a toll-free
telephone number.)

SUPPLEMENTARY INFORMATION: The
United States Housing Act of 1937 (Act)
provides for payment of not less than
Federally-determined prevailing wage
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rates to laborers and mechanics
employed in the development and
operation of lower income housing
projects administered by public housing
agencies and Indian housing authorities.
Under the laws of some States, wages
determined by State or local
governments or agencies to be
prevailing must be paid on public works
or improvements including HUD-
assisted public and Indian housing
projects. In a small number of the States
with these requirements, the wages
determined under State law to be
prevailing substantially exceed the
wages that the Federal government has -
determined to be prevailing for the same
workers, thus greatly increasing the cost
of developing or operating Federally-
assisted public and Indian housing.
Under the Act, HUD provides a
variety of assistance to public housing
agencies (PHAs) and Indian housing
authorities (IHAs) that develop and
administer lower income housing
projects, including loans, annual
contributions that assist in amortizing
development costs, annual contributions
for the operation of the project, and
assistance for improving the physical
condition and upgrading the
management and operation of projects
under the Comprehensive Improvement
Assistance Program (CIAP). Starting in
fiscal year 1987, under Title I of HUD's
appropriation for fiscal year 1987,! HUD
is also providing grants in lieu of loans;
the grants are made on substantially the

same terms as those previously set forth

in annual contributions contracts. With
few exceptions, HUD provides most or
all of the financial assistance for these
programs and projects.

Section 12 of the U.S. Housing Act
mandates in part as follows:

Any contract for loans, annual
contributions, sale, or lease pursuant to the
Act shall contain a provision requiring that
not less than the wages prevailing in the
locality, as determined or adopted
(subsequent to a determination under
applicable State or local law) by the
Secretary [of HUD), shall be paidto * * * all
maintenance laborers and mechanics
employed in the operation * * * of the lower
income housing project involved; and shall
also contain a provision that not less than the
wages prevailing in the locality, as _
predetermined by the Secretary of Labor
pursuant to the Davis-Bacon Act [40 U.S.C.
276a et seq.] * * * shall be paid to all
laborers and mechanics employed in the
development of the project involved * * *

! Section 101(g), Pub. L. 98-500 (approved October
18, 1986) and Pub. L. 99-591 (approved October 30,
1986), making appropriations as provided for in HR.
5313, 99th Cong., 2d Sess. (1986) (as passed by the
House of Representatives and by the Senate), to the
extent and in the manner provided for in H. Rep.
No. 977, 99th Cong., 2d Sess. (1988).

For project development, section 12
thus establishes the Davis-Bacon
prevailing wage rate as determined by
the Secretary of Labor as the minimum
wage rate for laborers and mechanics.
Project development includes CIAP and
other modernization work except for
non-routine maintenance (as defined in
24 CFR § 968.3), as well as construction
of new projects. Section 12 also
establishes the prevailing rate
determined by the Secretary of HUD as
the minimum rate for project operation,
which includes CIAP nonroutine
maintenance work as well as routine
project maintenance. In the case of
wage rates for project operation, the
statute gives the Secretary of HUD the
option of adopting a State or locally-
determined prevailing wage rate rather
than independently determining the
prevailing rate, but it does not mandate
adoption of any State or locally-
determined wage rate. The term “State”
is defined in section 3(b){8) of the U.S.
Housing Act to include Indian tribes.

Legal Framework for Pre-emption

The provisions of Section 12 impose
no cap on the wage rates that may be
paid in the development or operation of
a project, nor does section 12 pre-empt
the imposition of higher wage rates
determined under State law. While
Section 12 does not itself pre-empt
higher State rates, HUD's proposal to
pre-empt such higher rates is made
under its responsibility to carry out the
Congressional purpose of the United
States Housing Act as a whole, and is
based on its determination that the
imposition of higher State rates on
public and Indian housing projects
assisted under the Act would stand as
an obstacle to the execution of the
purposes and objectives of the Act.

The doctrine of pre-emption of State
laws was recently summarized by the
United States Supreme Court as follows:

It is a familiar and well-established
principle that the Supremacy Clause, U.S.
Const., Art. VI, cl. 2, invalidates state laws
that “interfere with, or are contrary to”
federal law. Gibbons v. Ogden, 9 Wheat. 1,
211 (1824) (Marsghall, C.J.). Under the
Supremacy Clause, federal law may

supersede state law in several different ways.

First, when acting within constitutional
limits, Congress is empowered to pre-empt
state law by so stating in express terms,
Jones v. Rath Packing Co., 430 U.S. 519, 525
(1977). In the absence of express pre-emptive
language, Congress' intent to pre-empt all
state law in a particular area may be inferred
where the scheme of federal regulation is
sufficiently comprehensive to make
reasonable the inference that Congress “left
no room” for supplementary state regulation.
Rice v. Santa Fe Elevator Corp., 331 U.S. 218,
230 (1947). Pre-emption of a whole field also

will be inferred where the field is one in
which “the federal interest is so dominant
that the federal system will be assumed to
preclude enforcement of state laws on the
same subject.” Ibid; see Hines v. Davidowitz,
312 U.S. 52 (1941). :

Even where Congress has not completely
displaced state regulation in a specific area,
state law is nullifed to the extent that it
actually conflicts with federal law. Such a
conflict arises when “compliance with both
federal and state regulations is a physical
impossibility,” Florida Lime & Avocado
Growers, Inc. v. Paul, 373 U.S. 132, 142-143
(1963), or when state law “stands as an
obstacle to the accomplishment and
execution of the full purposes and objectives
of Congress,” Hines v. Davidowitz, supra, at
67. [Hillshorough County, Florida v.
Automated Medical Laboratories, Inc., 471
U.S. 707, 712~13 (1985]]

The U.S. Housing Act does not
expressly pretempt State prevailing
wage rate statutes as applied to public
and Indian housing projects assisted by
HUD under the Act. Rather, as more
fully discussed below, the rule that HUD
is proposing is based on HUD's view
that the State prevailing wage laws in
question conflict with the U.S. Housing
Act in that they stand as “an obstacle to
the accomplishment and execution of
the full purposes and objectives of
Congress.” In this regard, the Supreme
Court has noted that “[flederal
regulations have no less pre-emptive
effect than federal statutes.” Fidelity
Federal Savings & Loan Association v.
De La Cuesta, 458 U.S, 141, 153 (1982).
“A preemptive regulation’s force does
not depend on express congressional
authorization to displace state law.

.. " Id at 154.2

2 The Washington Supreme Court, in a 1986
opinion, ruled that a State law mandating payment
of State-determined prevailing rates was applicable
to the HUD-funded construction of a Seattle
Housing Authority project. Drake v. Molvik & Olsen
Electric, Inc., No. 51388-8, en banc, October 18,
1986. HUD was not a party to this litigation,
however, and the Seattle Housing Authority,
participating as a Respondent, raised no preemption
issue and the majority opinion did not address the
question. The decision instead was based on an
interpretation of the reach of the State statute.
Nevertheless, a dissenting opinion argued that the
federally mandated wage rates reflected in the
Housing Authority's annuat contributions contract
with HUD should be regarded as preempting the
State statute.

This proposed rule would provide regulatory
clarification that HUD's established wage rates
applicable to HUD-assisted projects do in fact
preempt conflicting State-mandated rates. In the
fact situation presented in the Drake case, the rule
would call for the opposite result, i.e., the State
statute would not be applied to contracts providing
for application of a lower, federally determined,
wage rate.
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Purpose and objectives of the United
States Housing Act; HUD’s Authority
under the Act

HUD is the agency responsible for
establishing and enforcing the
regulatory and contractual scheme
authorized to carry out the purpose of
the U.S. Housing Act. The overall
purpose of HUD's assistance under the
Act is to maintain the lower income
character of public and Indian housing
projects and assure that they continue to
be available to serve lower income
families. See, e.g., United States Housing
Act, sections 5, 9 and 14. HUD has an
obvious interest in assuring the
economical and efficient development
and operation of projects assisted under
the Act. The strength of HUD's interest
lies in the fact that, with few exceptions,
it is the primary source of financing for
the public and Indian housing projects
assisted under the Act.

Until recently, one way in which
Congress authorized HUD to control the
cost of public and Indian housing to
assure that its funds serve the purpose
of the statute was through the
establishment, by locality, of unit
prototype costs for the construction and
equipment of projects assisted under the
Act, as provided by section 6(b) of the
Act. The fiscal year 1986 HUD
appropriation act (Pub. L. No. 99-160,
99th Cong., 1st Sess. (1985)) repealed
section 6(b), eliminating HUD's
authority to establish prototype costs.
However, the Congressional reports
indicate that the repeal was enacted
because of dissatisfaction with the
process by which HUD established
prototype costs and the view that low
prototype costs prevented the
construction of a greater number of units
in large cities. See H.R. Rep. No. 99-212,
99th Cong., 1st Sess. 4-5 (1985); S. Rep.
No. 99-129, 99th Cong., 1st Sess. 10
(1985). In recommending repeal of
section 6(b), the Senate Committee on
Appropriations affirmed that “[t]he
Department is still expected to approve
public housing development
applications on the basis of reasonable
criteria designed to promote economy
and the provision of housing for all sizes
of families.” S. Rep. No. 99-129 at 10.
More generally, the Committee observed
that “[w]ithin the extreme budgetary
constraints on the Federal budget, * * *
the Committee must maintain its
priorities to funding programs which
directly serve as many families as
possible, and within those that can be
served, to target assistance to those
families most in need.”

Id. at 12.

Congress has manifested its concern

with economy in the development and

operation of public and Indian housing
projects, and its desire that Federal
funds.provided under the United States
Housing Act serve the greatest number
of families, in several different
provisions of the Act.

For example, section 5(b) of the Act
authorizes the Secretary to prescribe
regulations fixing the maximum amount
of annual contributions for debt service
available under different circumstances,
giving consideration to cost as well as
other factors bearing on the amounts
and periods of assistance needed to
achieve and maintain low rentals; the
Secretary may also provide for rates of
contributions based upon development,
acquisition, or operation costs and other
factors. Under section 5(c)(5), the
Secretary may approve conversion of
public (and Indian) housing
development authority for use under the
CIAP program or for acquisition and
rehabilitation if the public housing
agency (or Indian housing authority)
certifies that the assistance would be
“more effectively” used for those
purposes. Section 5(f) authorizes the
amendment or supersedure of any
contract for annual contributions or
loans “[w]hen the Secretary finds that it
would promote economy or be in the
financial interest of the Federal

- Government or is necessary to assure or

maintain the lower income character of
the * * * projects involved.”

Section 6(a) authorizes the inclusion
in any contract or agreement made
pursuant to the Act of such covenants,
conditions, or provisions as the
Secretary may deem necessary to insure
the lower income character of the
project. In addition, section 6(c)(4)
requires that every contract for annual
contributions must provide for
compliance by the public housing
agency (or Indian housing authority)

with procedures and requirements

prescribed by the Secretary to assure
that “sound management practices” will
be followed in the operation of the
project. Section 6(h) permits a contract
for new construction to be entered into
on or after October 1, 1983, only if the
public housing agency demonstrates to
the satisfaction of the Secretary that the
cost of new construction is less than the
cost of acquisition or acquisition and
rehabilitation would be.

Section 9, concerning annual
contributions for the operation of lower
income housing projects, provides that
such annual contributions *“shall not
exceed the amounts which the Secretary
determines are required (A) to assure
the lower income character of the
projects involved, (B) to achieve and
maintain adequate operating services

and reserve funds”, and (C) to provide
certain start-up Indian housing
administrative costs. Section 9 also
requires that for purposes of making
such annual contributions, the Secretary
must establish standards for costs of
operation and reasonable projections of
income, taking into account, among
other things, the costs of providing
comparable services as determined in
accordance with criteria or a formula
representing the operations of a well-
managed project.

While many of the cited provisions of
the United States Housing Act authorize
specific measures or procedures to be
undertaken by HUD to promote
economical and efficient use of
assistance under the Act, they illustrate
a general concern for economical use of
Federal funds provided under the Act,
and HUD is not limited to these specific
measures. HUD has been given broad
authority to carry out the purposes of
the Act. For example, as noted above,
section 6(a) of the Act authorizes the
Secretary to include contractual
provisions he deems necessary to insure
the lower income character of the
project. Section 14 of the Act, which
establishes the CIAP program,
authorizes the Secretary to issue such
rules and regulations as may be
necessary to carry out the provisions
and purposes of that Section. More
generally, section 7(d) of the Department
of Housing and Urban Development Act
gives the Secretary authority to make
such rules and regulations as may be
necessary to carry out his functions,
powers, and duties from whatever
statute derived.

Application of State Prevailing Wage
Statutes to Public and Indian Housing
Projects

While many States have “Little Davis-
Bacon Acts” that require the payment of
prevailing wages determined under
State law to laborers and mechanics
employed on various public works
projects, fewer than half of the States
apply State prevailing wage
requirements to laborers and mechanics
on HUD-assisted public and Indian
housing projects. Of the States that do
apply these wage rates, a small number
have sought to impose State-determined
wage rates that exceed the wages
determined by the Department of Labor
or HUD to be prevailing on particular
projects. It is only in this small number
of States that the proposed rule would
preempt the State-determined rates on
particular projects.

A State that purports to apply State-
determined wage rates that exceed
Federally-determined rates to PHAs is
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New York. For seven common trades on
projects administered by 31 PHAs in -
Southern New York, data compiled in
1985 by the HUD New York Office
indicated a substantial difference
between New York State-determined
prevailing wage rates and rates
determined both by the U.S. Department
of Labor under the Davis-Bacon Act and
by HUD. The following chart indicates
the average percentage by which the
New York State-determined wage rates
exceeded the Davis-Bacon wage rates
(left-hand column) and the HUD-
determined wage rates for trades
performing HUD-assisted non-routine
maintenance work (right-hand

column):; 3
Percent-
P -
ety | e
which | “ghich
State State
rates rates
%‘gs-gd exceed
Bacov; HUD
rates rates
Laborers 14 a
Operating Engi 8 n
Plumbers 12 80
Bricklayers 48 148
Carpenters 9 78
Electricians 96 69
Painters 20 57

Similar data were compiled with
respect to six trades on projects
administered by 47 PHAs in the
jurisdiction of the HUD Buffalo Office,
which extends across all of the New
York State except the southern portion.
The results were as follows: ¢

3 Not all the PHAs had Davis-Bacon, HUD-
determined, and State-determined wage rates for all
the trades; the average percentages by which State-
administered wage rates exceed the two Federal
rates for each trade are thus based on the average
of all the State-rates for a given trade compared to
an average of all the Davis-Bacon wage rates and
an average of all the HUD-determined wage rates.

As discussed below in the text of this preamble,
HUD rates include only the basic hourly rate and
exclude any prevailing fringe benefits. It is HUD's
understanding that nationally, fringe benefits
average approximately 29 percent of total
compensation for craft workers and for handlers,
equipment cleaners, helpers and laborers, and 23
percent for service workers (including building
maintenance workers and janitors). The right-hand
column of the chart, however, is based on data that
compared the average of total State rates to the
average of HUD-determined rates that do not
include fringe benefits. Comparison of the average
of State rates excluding fringe benefits to the
average of HUD rates would yield somewhat lower
percentages.

4 Previous footnote applies to this chart as well.

Percent-
age by P:é:esy‘
which which
State State
e:(ac‘:esd rates
Davis- | ©xceed
Bacon HUD
rates Tates
Lab 74 84
Operating Engi 87 113
Plumbers 63 81
Brickiayers 36 n
Carpenters 55 62
Electricians 36 3

These data demonstrate that in the
case of most New York State PHAs
surveyed, State-determined wage rates
exceeded the rates determined to be
applicable under Federal law by a
substantial percentage.

The State of California also requires
imposition of State-determined wage
rates on HUD-assisted public housing
projects. Data collected by HUD on a
sample of California PHAs in 1985
indicated that the difference between
Davis-Bacon and State-determined wage
rates was typically several percentage
points, with the Davis-Bacon wage rates
sometimes exceeding the State-
determined rates. However, wage rates
on certain projects showed a significant
difference between the two rates. For
example, on a public housing new
construction project in Riverbank,
California, State-determined wage rates
averaged 31 percent higher than the
Davis-Bacon wage rates, due primarily
to State-determined wage rates for
several classes of power equipment
operators that exceeded Davis-Bacon
rates for those classes by between 90
percent and 202 percent. A CIAP project
in San Buenaventura involved State-
determined rates that exceeded the
applicable HUD-determined rates by an
average of 70 percent.®

In the State of Wisconsin, State law
provides for prevailing wage rates to be
determined by the Department of
Industry, Labor, and Human Relations,
except that a municipality may obtain
an exemption when a municipal
enactment would result in standards as
high or higher than those that would be
followed by the State department. HUD
data from 1985 indicate that in three
Wisconsin localities, wage rates set by
the locality pursuant to State law
exceeded applicable HUD-determined
wage rates by substantial percentages.®
In Milwaukee, a project to replace
kitchen cabinets and counter tops
involved classifications for which the

5 At the time the HUD wage rates on this project
were determined, fringe benefits were included in
the HUD rate as well as the State rate.

8 HUD-determined wage rates do not include

fringe benefits. See discussion in footnote 3, above. .

locally-determined wage rates exceeded
the HUD-determined rates by an
average of 22 percent. A window
replacement contract in Green Bay
involved local rates that exceeded HUD-
determined rates by an average of 30
percent. Finally, on a renovation project
in Madison, locally-determined rates
exceeded the HUD-determined rates by
an average of 19 percent.

In the State of Kentucky, rates
determined under State law and
obtained in 1985 for a project in
Newport were 7 percent and 70 percent
higher than the applicable Davis-Bacon
wage rates for the laborers and
plumbers, respectively, that were to be
employed on the project. This resulted
in State rates that averaged 39 percent
higher than the Davis-Bacon rates for
the project.

Basis for Pre-emption

State and local wage rates such as
those described above have a serious
negative effect on the Department’s
ability to carry out the Congressional
purposes embodied in the United States
Housing Act. They inhibit or prevent the
use of assistance provided under the Act
in an efficient and economical manner
to assure that public and Indian housing
projects are available to the greatest
number of lower income families. The
imposition on a project of State wage
rates that exceed the Federally-
determined prevailing wage rates has
the effect of establishing an excessive
floor on the wages that any contractor,
PHA, or IHA must pay its workers on
the project. These higher wage costs
must ultimately be funded with HUD
assistance under the Act through the
acceptance of higher bids or proposals
on the project or the direct payment of
higher wages by the PHA or IHA to its
workforce. Since Federal funds are
limited, the number of lower income
housing units to be constructed,
maintained, modernized or repaired
would be lowered, thus frustrating the
purpose of the Act. Another, less likely
possibility is that, where bids or
proposals are solicited, the bids or
proposals would remain close to the
overall contract price level that would
obtain without imposition of the higher
State wage rates, but this result would
be achieved by contractors that have
made a corresponding cutback in the
cost and quality of materials and
supplies. Thus poorer-quality work
would result from contractors being
required to divert a greater proportion of
the contract proceeds to labor expenses.
This result of the imposition of
excessive State wage rates is equally
inimical to the purposes of the United
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States Housing Act. The Department
believes that the determination by the
Federal Government of prevailing wage
rates that are lower than the State-
determined rates on a project indicates
that in most if not all cases, actual labor
costs in the local market are in fact -
lower than the State rates and these
lower labor costs will be reflected in
lower bids or proposals for public and
Indian housing work and lower PHA or
IHA personnel costs. Lower costs will
enable the limited Federal funds
available under the Act to serve more
lower-income families and construct,
maintain, modernize and repair more
lower-income housing units.

Accordingly, the Department proposes
to pre—empt the application and
enforcement of higher State- or locally-
mandated wage rates on projects
assisted by HUD under the Act. Under
the proposal, a State or local wage rate
would not apply to a project if the State-
or locally-determined rate for a trade to
be used on the project exceeds the
corresponding Federally-determined
rate. Any bid documented for project
work that is otherwise subject to State
law requiring payment of State- or
locally-determined prevailing wage
rates would be required to contain a
statement that whenever any State- or
locally-determined rate exceeds the
corresponding Federally-determined
wage rate, the State- or locally- ’
determined rate is inapplicable to the
contract and shall not be enforced. In
addition, the PHA or IHA would not be
required to pay its own employees
engaged on the project at higher State
wage rates. Because some States take
the position that a contractor is
responsible for payment of the State- or
locally-determined wage rates even
where they do not appear in the contract
as required, and might hold a contractor
responsible for higher State rates
despite the contractual clause declaring
them inapplicable, the proposed rule
would also prohibit enforcement of such
rates against contractors or
subcontractors. The proposed rule
would also prohibit enforcement of such
rates againt PHAs or IHAs.

The proposed rule has been drafted to
take into account situations in which a
state wage rate includes a determination
of prevailing fringe benefits as well as a
prevailing basic hourly rate of
compensation, but the HUD-determined
prevailing wage rate, where applicable,
does not include fringe benefits. These
situations may arise because HUD-
determined prevailing wage rates are
limited in all cases to basic hourly rates
without consideration of fringe benefits.
In these situations, comparison of a

State rate that includes fringe benefits
with a HUD wage rate that does not
could exaggerate the cost of applying
the State-determined wage rates.
Accordingly, the rule would provide that
fringe benefits determined under State
law will be excluded from the
comparison with the HUD-determined
wage rate. In that situation, pre-emption
of the entire State-determined rate (both
fringe benefits and the basic hourly rate)
would occur if the basic hourly rate
determined under State law, exclusive
of fringe benefits, exceeds the HUD-
determined rate.?

The proposed rule would only affect
the applicability to public and Indian
housing projects of State law .
requirements for the payment of wage
rates determined by State or local
governments or agencies to be
prevailing. It would not affect the
applicability of wage rates established
in collective bargaining agreements with
a PHA or IHA or its contractors,
regardless of whether those rates equal
or exceed rates determined under State
or Federal law. (No less than the Federal
wage rate must be paid even if a
collective bargaining agreement
provides for less than the Federal rate.)
Nor does this proposed rule impose a
cap on wages that the PHA or IHA or its
contractors may choose to pay
independent of State law, or limit HUD
assistance where wage rates in excess
of the Federal rates have been paid.

The proposed rule would apply to

'IHAs and to tribal prevailing wage laws

since some Indian housing projects may
be subject to State or tribal prevailing
wage laws.

Other Matters

Under 5 U.S.C. 805{b) (the Regulatory
Flexibility Act), the Undersigned hereby
certified that this proposed rule will not
have a significant economic impact on a
substantial number of small entities.
While the proposed rule could affect the
wage rates payable by small business
construction firms, or the competitive
position of such firms that choose to
continue to pay higher wage rates that
would no longer be required, it would
only affect firms bidding on certain PHA
and IHA projects in the small number of
States with applicable rates exceeding

7 While situations may also occur in which a
State rate includes fringe benefits and the
corresponding Davis-Bacon wage rate does not, a
Department of Labor decision not to include fringe
benefits represents a determination that fringe
benefits do not in fact prevail in the locality; /..,
that 50 percent or more of the employees in a craft
receive no fringe benefits. It is therefore appropriate
to compare State wage rates that include fringe
benefits directly with Davis-Bacon rates regardless
of whether the Davis-Bacon rates include fringe
benefits.

the corresponding Federal rates, and
contracts for work on such PHA and
IHA projects would generally comprise
only a part of the firms' total business.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with Part 50 of
this title, which implements section
102(2)(C) of the National Environmental
Policy Act of 1969, 42 U.S.C. 4332. The
Finding of No Significant Impact is
available for inspection and copying
during regular business hours in the
Office of the Rules Docket Clerk, Room .
10276, 451 Seventh Street SW.,
Washington, D.C. 20410.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation. Analysis of the rule
indicates that it does not: (1) have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This rule was listed as Sequence
Number 1037 in the Department's
Semiannual Agenda of Regulations
published on April 27, 1987 (52 FR
14362), uner Executive Order 12291 and
the Regulatory Flexibility Act.

Accordingly, 24 CFR Parts 905, 941,
965 and 968 would be amended as
follows:

PART 905—INDIAN HOUSING

1. The citation of authority for Part 905
would continue to read as follows:

Authority: Secs. 3, 4, 5, 6, 9, 11, 12, and 186,
U.S. Housing Act of 1937 (42 U.S.C. 1437a,
1437b, 1437¢, 14§7d, 1437g, 1437i, 1437j,
1437n); sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d}).

2. A new paragraph (d) would be

- added to § 805.211, as follows:

§905.211 Contracts in connection with
development.

* * * * *

(d) (1) A prevailing wage rate
determined under State or tribal law
shall be inapplicable to the development
of a Project whenever:

(i) The development of the Project is
otherwise subject to State or tribal law
requiring the payment of wage rates
determined by a State, local, or tribal
government or agency to be prevailing;
and
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(i) The wage rate (including fringe
benefits, if any, and basic hourly rate)
determined under State or tribal law to
be prevailing with respect to any trade
classification employed in the
development of a Project exceeds the
wage rate determined by the Secretary
of Labor pursuant to the Davis-Bacon
Act (40 U.S.C. 2784a. et seq.} to be
prevailing in the locality with respect to
such trade classification.

(2) Whenever paragraph (d}(1)(i) is
applicable:

(i) Any solicitation of bids or
proposals issued by the IHA and any
contract executed by the IHA for
development of the Project shall include
a statement that any prevailing wage
rate determined under State or tribal
law to be prevailing with respect to any
trade classification employed under the
contract is inapplicable to the contract
and shall not be enforced against the
contractor or any subcontractor with
respect to employees engaged under the
contract whenever such prevailing wage
rate exceeds the wage rate determined
by the Secretary of Labor pursuant to
the Davis-Bacon Act (40 U.S.C. 276a et
seq.) to be prevailing in the locality with
respect to such trade classification.
Failure to include this statement may
constitute grounds for requiring
resolicitation of the bid or proposal;

(ii) The IHA itself shall not be
required to pay any prevailing wage rate
determined under State or tribal law
and described in paragraph (d){1)(ii} to
any of its own employees who may be
engaged in the development of the
Project; and

(iii) No prevailing wage rate
determined under State or tribal law
and described in paragraph (d}(1)(ii)
shall be enforced against the IHA or any
of its contractors or subcontractors with
respect to employees engaged in the
development of the Project.

{3) The provisions of this paragraph
(d) shall be applicable to work
performed under any prime contract
entered into as a result of a solicitation
of bids or proposals issued on or after
(insert effective date) and to any work
performed by employees of an IHA on
or after (insert effective date).

3. A new § 905.313 would be added, as
follows: :

§905.313 Preemption of State or tribal
prevailing wage requirements.

(a) A prevailing wage rate (including
basic hourly rate and any fringe
benefits) determined under State or
tribal law shall be inapplicable to the
maintenance or improvement of a
Project whenever:

(1) The maintenance or improvement
of the Project is otherwise subject to

State or tribal law requiring the payment
of wage rates determined by a State,
local, or tribal government or agency to
be prevailing; and

(2} The wage rate determined under
State or tribal law to be prevailing with
respect to any trade or position
classification employed in the
maintenance or improvement of a
Project exceeds whichever of the
following is applicable: (i} the wage rate
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act (40
U.S.C. 278 et seq.) to be prevailing in the
locality with respect to such trade
classification; or (ii) the wage rate
determined by the Secretary of HUD to
be prevailing in the locality with respect
to such trade or position classification.
For the purpose of ascertaining whether
a wage rate determined under State or
tribal law for a trade or position
classification exceeds the wage rate

determined by the Secretary of Labor or

HUD: ,

(A) where a rate determined by the
Secretary of Labor is applicable, the
total wage rate determined under State
or tribal law, including fringe benefits (if
any) and basic hourly rate, shall be
compared to the total wage rate
degarmined by the Secretary of Labor;
an

(B) where a rate determined by the
Secretary of HUD is applicable, any
fringe benefits determined under State
or tribal law shall be excluded from the
comparison with the rate determined by
the Secretary of HUD.

(b) Whenever paragraph (a)(1) is
applicable:

(1) Any solicitation of bids or
proposals issued by the IHA and any
contract executed by the IHA for
maintenance or improvement of the
Project shall include a statement that
any prevailing wage rate (including
basic hourly rate and any fringe
benefits) determined under State or
tribal law to be prevailing with respect
to any trade or position classification
employed under the contract is
inapplicable to the contract and shall
not be enforced against the contractor or
any subcontractor with respect to
employees engaged under the contract
whenever either of the following occurs:

(i) Such nonfederal prevailing wage
rate exceeds the applicable wage rate
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act (40
U.S.C. 276a et seq.) to be prevailing in
the locality with respect to such trade
classification; or

(ii) Such nonfederal prevailing wage
rate, exclusive of any fringe benefits,
exceeds the applicable wage rate
determined by the Secretary of HUD to

be prevailing in the locality with respect
to such trade or position classification.

Failure to include this statement may
constitute grounds for requiring
resolicitation of the bid or proposal;

(2) The IHA itself shall not be
required to pay the basic hourly rate or
any fringe benefits comprising a
prevailing wage rate determined under
State or tribal law and described in
paragraph (a)(2) to any of its own
employees who may be engaged in the
maintenance or improvement of the
Project; and

(3) Neither the basic hourly rate nor
any fringe benefits comprising a
prevailing wage rate determined under
State or tribal law and described in
paragraph (a)(2) shall be enforced
against the IHA or any of is contractors
or subcontractors with respect to
employees engaged in the maintenance
or improvement of the Project.

(c) The provisions of this section shall
be applicable to work performed under
any prime contract entered into as a
result of a solicitation of bids or
proposals issued on or after [insert
effective date] and to any work
performed by employees of an IHA on
or after [insert effective date].

PART 941—PUBLIC HOUSING
DEVELOPMENT

4. The citation of authority for Part 941
would continue to read as follows:

Authority: Secs. 4, 5, and 9 of the U.S.
Housing Act of 1937 (42 U.S.C. 1437b, 1437¢c ,
and 1437g); sec. 7(d), Department of Housing
and Urban Development Act (42 U.S.C.
3535(d)). .

5. A new paragraph (d) would be
added to § 941.503, as follows:

§941.503 Construction requirements.
* * * * % .

(d)(1) A prevailing wage rate
determined under State law shall be
inapplicable to the development of a
project whenever: .

(i) The development of the project is
otherwise subject to State law requiring
the payment of wage rates determined
by a State or local government or
agency to be prevailing; and

(ii) The wage rate (including fringe
benefits, if any, and basic hourly rate)
determined under State law to be
prevailing with respect to any trade
classification employed in the
development of a project exceeds the
wage rate determined by the Secretary -
of Labor pursuant to the Davis-Bacon
Act (40 U.S.C. 276a et seq.) to be
prevailing in the locality with respect to
such trade classification.
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(2) Whenever paragraph (d)(1)(i) is
applicable:

(i} Any solicitation of bids or
proposals issued by the PHA and any
contract executed by the PHA for
development of the project shall include
a statement that any prevailing wage
rate determined under State law to be
prevailing with respect to any trade
classification employed under the
contract is inapplicable to the contract
and shall not be enforced against the
contractor or any subcontractor with
respect to employees engaged under the
contract whenever such prevailing wage
rate exceeds the wage rate determined
by the Secretary of Labor pursuant to
the Davis-Bacon Act (40 U.S.C. 276a et
seq.) to be prevailing in the locality with
respect to such trade classification.
Failure to include this statement may
constitute grounds for requiring
resolicitation of the bid or proposal;

(ii} The PHA itself shall not be
required to pay any prevailing wage rate
determined under State law and
described in paragraph (d}(1)(ii) to any
of its own employees who may be
engaged in the development of the
project; and

(iii) No prevailing wage rate
determined under State law and
described in paragraph (d)(1)(ii) shall be
enforced against the PHA or any of its
contractors or subcontractors with
respect to employees engaged in the
development of the project.

{3) The provisions of this paragraph
(d) shall be applicable to work
performed under any prime contract
entered into as a result of a solicitation
of bids or proposals issued on or after
[insert effective date] and to any work
performed by employees of a PHA on or
after [insert effective date].

PART 965—PHA-OWNED OR LEASED
PROJECTS—MAINTENANCE AND
OPERATION

6. The citation of authority for Part 965
would continue to read as follows:

Authority: Secs. 2, 3, 6, and 9, U.S. Housing
Act of 1937 (42 U.S.C. 1437, 14374, 1437d and
1437g}; sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

7. A new § 965.101 would be added in
Subpart A, as follows:

§965.101 Pre-emption of State prevailing
wage requirements with respect to
maintenance and operation of projects.

(a) A prevailing wage rate (including
basic hourly rate and any fringe
benefits) determined under State law
shall be inapplicable to the maintenance
and operation (including modernization)
of a project whenever:

(1) The maintenance and operation of
the project is otherwise subject to State
law requiring the payment of wage rates
determined by a State or local
gméernment or agency to be prevailing;
an

{2) The wage rate determined under
State law to be prevailing with respect
to any trade or position classification
employed in the maintenance and
operation of a project exceeds
whichever of the following is applicable:

(i) The wage rate determined by the
Secretary of Labor pursuant to the
Davis-Bacon Act {40 U.S.C. 276a et seq.}
to be prevailing in the locality with
respect to such trade classification; or

(ii) The wage rate determined by the
Secretary of HUD to be prevailing in the
locality with respect to such trade or
position classification. For the purpose
of ascertaining whether a wage rate
determined under State law for a trade
or position classification exceeds the
wage rate determined by the Secretary
of Labor or HUD: (A) where a rate
determined by the Secretary of Labor is
applicable, the total wage rate
determined under State law, including
fringe benefits (if any) and basic hourly
rate, shall be compared to the total wage
rate determined by the Secretary of
Labor; and (B) where a rate determined
by the Secretary of HUD is applicable,
any fringe benefits determined under
State law shall be excluded from the
comparison with the rate determined by
the Secretary of HUD.

(b) Whenever paragraph (a)(1) is
applicable:

(1) Any solicitation of bids or
proposals issued by the PHA and any
contract executed by the PHA for
maintenance and operation of the
project shall include a statement that
any prevailing wage rate (including
basic hourly rate and any fringe
benefits) determined under State law to
be prevailing with respect to any trade
or position classification employed
under the contract is inapplicable to the
contract and shall not be enforced
against the contractor or any
subcontractor with respect to employees
engaged under the contract whenever
either of the following occurs:

{i) Such nonfederal prevailing wage
rate exceeds the applicable wage rate
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act (40
U.S.C. 276a et seq.) to be prevailing in
the locality with respect to such trade
classification; or

(ii) Such nonfederal prevailing wage
rate, exclusive of any fringe benefits,
exceeds the applicable wage rate
determined by the Secretary of HUD to
be prevailing in the locality with respect
to such trade or position classification.

Failure to include this statement may
constitute grounds for requiring
resolicitation of the bid or proposal;

(2) The PHA itself shall not be
required to pay the basic hourly rate or
any fringe benefits comprising a
prevailing wage rate determined under
State law and described in paragraph
(a)(2) to any of its own employees who
may be engaged in the maintenance and
operation of the project; and

(3) Neither the basic hourly rate nor
any fringe benefits comprising a
prevailing wage rate determined under
State law and described in paragraph
(a)(2) shall be enforced against the PHA
or any of its contractors or
subcontractors with respect to
employees engaged in the maintenance
and operation of the project.

(c) The provisions of this section shall
be applicable to work performed under
any prime contract entered into as a
result of a solicitation of bids or
proposals issued on or after [insert
effective date] and to any work
performed by employees of a PHA on or
after [insert effective date].

PART 968—COMPREHENSIVE
IMPROVEMENT ASSISTANCE
PROGRAM

8. The citation of authority for Part 968
would continue to read as follows:

Authority: Secs. 5 and 14 of the U.S.
Housing Act of 1937 (42 U.S.C. 1437c and

14371), sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d}}.

9. A new § 968.19 would be added, as
follows:

§968.19 Pre-emption of State or tribal
prevalling wage requirements.

(a) A prevailing wage rate (including
basic hourly rate and any fringe
benefits) determined under State or
tribal law shall be inapplicable to the
modernization of a project whenever:

(1) The modernization of the project is
otherwise subject to State or tribal law
requiring the payment of wage rates
determined by a State, local, or tribal
government or agency to be prevailing;
and :

(2) The wage rate determined under
State or tribal law to be prevailing with
respect to any trade or position
classification employed in the
modernization of a project exceeds:

(i) The wage rate determined by the
Secretary of Labor pursuant to the
Davis-Bacon Act (40 U.S.C. 2764 et seq.)
to be prevailing in the locality with
respect to such trade classification; or

(i) in the case of non-routine
maintenance, the wage rate determined _
by the Secretary of HUD to be prevailing
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in the locality with respect to such trade
or position classification. For the
purpose of ascertaining whether a wage
rate determined under State or tribal
law for a trade or position classification
exceeds the wage rate determined by
the Secretary of Labor or HUD:

(A) where a rate determined by the
Secretary of Labor is applicable, the
total wage rate determined under State
or tribal law, including fringe benefits (if
any) and basic hourly rate, shall be
compared to the total wage rate
de:iermined by the Secretary of Labor;
an

{B) where a rate determined by the
Secretary of HUD is applicable, any
fringe benefits determined under State
or tribal law shall be excluded from the

-comparison with the rate determined by
the Secretary of HUD.

(b) Whenever paragraph (a)(2) is
applicable:

(1) Any solicitation of bidsor
proposals issued by the PHA or IHA and
any contract executed by the PHA or
IHA for modernization of the project
shall include a statement that any
prevailing wage rate {including basic
hourly rate and any fringe benefits)
determined under State or tribal law to
be prevailing with respect to any trade
or position classification employed
under the contract is inapplicable to the -
contract and shall not be enforced
against the contractor or any
subcontractor with respect to employees
engaged under the contract whenever
either of the following occurs:

(i) Such nonfederal prevailing wage
rate exceeds the applicable wage rate
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act (40
U.S.C. 276a et seq.) to be prevailing in
the locality with respect to such trade
classification; or

(ii) Such nonfederal prevailing wage
rate, exclusive of any fringe benefits,
exceedsthe applicable wage rate
determined by the Secretary of HUD to
be prevailing in the locality with respect
to such trade or position classification.
Failure to include this statement may
constitute grounds for requiring
resolicitation of the bid or proposal;

(2) The PHA or IHA itself shall not be .

required to pay the basic hourly rate or
any fringe benefits comprising a
prevailing wage rate determined under
State or tribal law and described in
paragraph (a)(2) to any of its own
employees who may be engaged in the
modernization of the project; and

(3) Neither the basic hourly rate nor
any fringe benefits comprising a
prevailing wage rate determined under
State or tribal law and described in
paragraph (a)(2) shall be enforced

against the PHA or IHA or any of its
contractors or subcontractors with
respect to employees engaged in the
modernization of the project,

(c) The provisions of this section shall
be applicable to work performed under
any prime contract entered into as a
result of a solicitation of bids or
proposals issued on or after {insert
effective date] and to any work
performed by employees of a PHA or
IHA on or after [insert effective date).

Date: September 23, 1987.
James E. Baugh,

General Deputy Assistant Secretary for
Public and Indian Housing.

[FR Doc. 87-24360 Filed 10-20-87; 8:45 am]
BILLING CODE 4210-33-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 122
[OW-FRL-3248-9]

National Pollutant Discharge
Elimination System Permit
Regulations: Suspension of Existing
Application Deadlines for Group | and
Group H Storm Water Point Sources

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
{NPRM].

SUMMARY: Today's rulemaking proposes
to suspend the existing regulatory
deadlines for submittal of Group I and
Group II storm water permit
applications. It is based upon Congress’
enactment, on February 4, 1987, of the
Water Quality Act of 1987 {(WQA),
which revised the statutory scheme for
the regulation of storm water point
source discharges, as well as many
other aspects of the Clean Water Act.
Section 405 of the WQA establishes,
inter alia, outside deadlines for (1)
issuance of regulations establishing
storm water permit application
requirements; (2) submission of storm
water permit applications; and (3)
issuance of storm water permits.

The WQA requires that, under the
National Pollutant Discharge
Elimination System (NPDES) permit
program, permit applications must be
filed no later than three years after
enactment of the Act (i.e., February 4,
1990) for storm water discharges
associated with industrial activity and
storm water discharges from large
municipal separate storm sewer
systems, and no later than five years
after enactment of the Act (i.e., February
4, 1992) for storm water discharges from

medium-sized municipal separate storm
sewer systems. Ordinarily, NPDES
permits cannot be required until October
1, 1992, for other storm water

discharges.

The existing NPDES regulations
divide discharges from storm water
point sources into Group I and Group II
discharges and establish application
deadline of December 31, 1987, for
Group I point sources and June 30, 1989,
for Group II point sources.

Today's rulemaking deals only with
the proposed suspension of these
regulatory deadlines. Substantive permit
application requirements for all storm
water point sources and new deadlines
will be established in later Agency
rulemakings.

Following completion of the public
comment period and consideration of all
public comments received, the Agency
will proceed with final rulemaking on
this proposed suspension.

DATES: Comments must be submitted on
or before November 20, 1987,

ADDRESSES: Comments may be
submitted to: George Young, Permits
Division (EN-336), Office of Water
Enforcement and Permits, U.S.
Environmental Protection Agency,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
George Young, Telephone: (202) 475~
9539; or Dell Perelman, Telephone: {202)
475-7458.

SUPPLEMENTARY INFORMATION:
1. Background

For over a decade, EPA has attempted
to formulate an appropriate means of
regulating storm water point source
discharges. Today's preamble
discussion deals only with the deadline
for submitting storm water permit
applications. For more detailed
background and discussion on the storm
water issue see:

49 FR 37998 (September 16, 1984)
50 FR 6939 (February 18, 1985)
50 FR 9362 (March 7, 1985)

50 FR 32548 [August 12, 1985)

50 FR 35200 (August 29, 1985)

50 FR 37701 (September 17, 1985)

Prior to the issuance of a final rule on
September 286, 1984, (49 FR 37998}, the
NPDES regulations did not specify a
particular date for the submission of
storm water permit applications. Storm
water point sources were treated the
same as all other point sources and
were required to submit an application
for an NPDES permit at least 180 days
prior to the commencement of discharge.
All existing point sources were required
to have NPDES permits or be considered
in violation of setion 301 of the Clean
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Water Act for discharging pollutants to
waters of the United States without a
permit.

In 1982 EPA had proposed, consistent
with a Settlement Agreement with
industry litigants, a number of changes
to the NPDES storm water provisions.
The proposal provided for a permit
application deadline of six months from
the promulgation date of the final rule. -
The 1984 final rule divided storm water
point sources into two groups (Group I
and Group II) with different application
requirements. (Briefly, Group I consists
of municipal storm water sewers located
in an urbanized area as designated by
the Bureau of the Census, storm water
point sources located at an industrial
plant or in plant-associated areas, storm
water point sources subject to effluent
limitations guidelines, new source
performance standards or toxic
pollutant effluent standards, and storm
water point sources designated by EPA
or an NPDES State. Group II consists of
all other storm water point sources.) The
1984 final rule also set a deadline of six
months from the effective date of the
regulations (i.e., April 26, 1985) for the
submission of all storm water permit
applications.

Many members of the regulated
community immediately asserted that
the September 1984 rule imposed an
application deadline that was
impossible to meet for a variety of
reasons, one of which was that many
dischargers were located in areas where
collecting representative storm water
samples during the winter months was
impossible. Thus, dischargers indicated
that more time was necessary to
generate a representative quantitative
storm water sample.

After considering the concerns of the
regulated community, the Agency
proposed in a Federal Register notice on
March 7, 1985, to extend the application
deadline to December 31, 1985 {50 FR
9362). In addition, EPA sought comment
on whether to postpone the application
deadline for Group II dischargers
another year, until December 31, 1986, in
order to allow EPA and the NPDES
States to focus their resources on the
Group I dischargers, which are more
likely to be environmentally significant.
EPA also proposed to change the
contents of permit applications for
Group I dischargers.

After reviewing and considering the
public comments received on the
deadline issue, the Agency determined
that storm water dischargers should be
given additional time to prepare and
submit permit applications. Thus, the
deadline was extended to December 31,
1987, for Group I storm water point
sources and June 30, 1989, for Group II

storm water point sources (50 FR 35200,
August 29, 1985). The Agency's decision
to extend the deadline was based upon
the time necessary to promulgate
revised final substantive application
requirements and the time needed to
gather and analyze data and prepare an
application once the requirements were
issued. The Agency established separate
deadlines for Group I and Group II point
sources to allow the EPA Regional
Offices and the NPDES States to focus
limited resources on the higher priority
Group I dischargers while at the same
time preparing for the large number of
Group II permit applications that would
be received. EPA has not yet issued the
final rule establishing the revised permit
application requirements.

1I. Congressional Debate and Action

At the same time that EPA was
evaluating the appropriate means to
regulate storm water point source
discharges and the proper permit
application deadlines, the Congress was
examining the storm water issue in the
course of the Clean Water Act
reauthorization. Both the Senate and the
House of Representatives, in the
summer of 1985, passed bills amending
the Clean Water Act that contained
provisions addressing the storm water
issue. The separate House and Senate
bills were reconciled in Conference
Committee in 1986, and on February 4,
1987, the Water Quality Act of 1987
(WQA) became law after being passed
by Congress early in its 100th Session.
Section 405 of the WQA contains storm
water requirements that reflect a
compromise between the 1985 House
and Senate bills.

Section 405 of the WQA, amending
section 402 of the Clean Water Act,
requires EPA to promulgate final
regulations governing storm water
permit application requirements for
storm water discharges associated with
industrial activity and storm water
discharges from large municipal
separate storm sewer systems (defined
in the WQA as discharges from a
municipal system serving a population
of 250,000 or more) “no later than two
years” after the date of enactment (i.e.,
no later than February 4, 1989) and “no
later than four years” after the date of
enactment (i.e., no later than February 4,
1991) for discharges from medium-sized
municipal separate storm sewer systems
{defined in the Act as municipal systems
serving a population of 100,000 or more
but less than 250,000). In addition,
section 405 provides that permit
applications for storm water discharges
associated with industrial activity and
discharges from large municipal
<- parate storm sewer systems “shall be

filed no later than three years” after the
date of enactment of the WQA (i.e., no
later than February 4, 1990). Permit
applications for discharges from
medium-sized municipal systems must
be filed “no later than five years” after
enactment {i.e., no later than February 4,
1992). Ordinarily, NPDES permits for
other storm water point source
discharges cannot be required until
October 1, 1992. However, a permit can
be required at any time if a storm water
discharge is determined to be a
significant contributor of pollutants to
waters of the United States or is
contributing to a violation of water
quality standards. In addition, an
existing permit for a storm water
discharge can be reissued at any time if
it was originally issued prior to the date
of enactment of the WQA (i.e., February
4,1987).

II1. Today’s Proposal

Today's notice proposes to suspend
the existing application deadlines of
December 31, 1987, for Group I storm
water point sources and June 30, 1989,
for Group II storm water point sources
(40 CFR 122.21(c){2)). Comments are
solicited on the appropriateness of
suspending these deadlines.

In the WQA of 1987, Congress
recognized that EPA was re-examining
the most appropriate means of
regulating storm water point sources
under the NPDES permit program and
specifically required the Agency to take
no longer than a maximum of two years
from the date of enactment of the new
Act to develop permit application
requirements for storm water discharges
associated with industrial activity and
discharges from large municipal
separate storm sewer systems. The
WQA directs EPA to take no longer than
a maximum of four years to develop
substantive permit application
requirements for discharges from

medium-sized municipal separate storm

sewer systems. The WQA directs EPA
to issue regulations no later than
October 1, 1992, designating other storm
water discharges to be regulated to
protect water quality and establishing a
program to regulate such discharges.
These regulations are to be based on
two studies the Agency is required to
submit to Congress by October 1, 1988,
and October 1, 1989.

EPA is proposing to suspend the
existing Group I storm water permit
application deadline for several reasons.
First, EPA has not issued the final
revised storm water permit application
requirements that were proposed in 1985
{50 FR 9362, March 7, 1985, and 50 FR
32548, August 12, 1985). The Agency is
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still considering what revised
requirements should be promulgated in
light of public comment and is
examining whether provisions in the
WQA affect the final application rule.
Prior to issuance of these requirements,
Group I storm water point sources
should not have to submit permit
applications, unless designated on a
case-by-case basis, since they would
have to use the existing application
form. This could require them to gather
and submit information that may not
ultimately be required by the revised
requirements, or they could fail to
submit information that may be
considered necessary under the new
requirements.

In addition, storm water point sources
need adequate time to obtain a
“representative” storm water sample,
ideally one full rain year. Therefore,
many discharges could not meet the
deadline even if EPA issued the final
rule establishing application
requirements today. If EPA’s final rule
allows group storm water applications
in order to conserve the resources of the
regulated community, as proposed, even
more time will be needed to form
groups. Although the Agency fully
expected to finalize permit application
requirements in time for Group I
dischargers to conduct these activities
and still meet the existing deadline, it
was unable to do so. Accordingly,
because the WQA makes clear that EPA
may take additional time to develop the
storm water regulatory program
contemplated by the Act, the Agency is
proposing to suspend the Group I
deadline in order to ensure that the
application requirements are
appropriate and that the amount of time
necessary to obtain representative data
will be available after the substantive
permit application requirements are
finalized.

Finally, EPA is proposing this
suspension while the Agency considers
whether and how the WQA has affected
the scope of the existing definition of
“Group I storm water discharge”. (See
sections 401, 405 and 503 of the WQA.}
Application submittal needs to be
delayed until the Agency has completed
the application rulemaking and made
any necessary adjustments to its scope.

EPA is also proposing to suspend the
existing Group II application deadline
because of the WQA. Pursuant to the
Act, NPDES permits cannot be required
for storm water discharges until October
1, 1992, unless (1) the discharge is
associated with industrial activity, {2)
the discharge is from a large or medium-
sized municipal separate storm sewer
system, (3) the discharge is determined

to contribute to a violation of a water
quality standard or is a significant
contributor or pollutants to waters of the
United States, or {4) a permit for the
discharge was issued prior to the date of
enactment of the WQA. The discharges
for which permits cannot be required
until October 1, 1992, generally
correspond with the Group II discharges.
EPA must issue regulations, based on
studies that are to be submitted to
Congress in 1988 and 1989, by no later
than October 1, 1992, designating the
discharges in this group that are to be
regulated to protect water quality and
establishing a comprehensive program
to regulate these discharges. Thus, the
Group II deadline of June 30, 1989, is
inconsistent with the WQA.

It must be emphasized that neither the
recent amendments to the Clean Water
Act nor the Agency'’s intent to change
the storm water application deadlines
relieves any storn water point source
from the requirement to apply for and
obtain an NPDES permit if, for example,
it is determined that the discharge
“contributes to a violation of a water
quality standard or is a significant
contributor of pollutants to waters of the
U.S.”. (See section 405 of the WQA.)
This applies to discharges for which
permits cannot be required until October
1, 1992, as well as to discharges
associated with industrial activity and
discharges from large and medium-sized
municipal separate storm sewer
systems. Moreover, nothing in the new
amendments affects the Administrator’s
ability to restrain pollution under
section 504 of the CWA.

It should be noted that if EPA
determines, after considering all
comments received, to finalize this
proposed deadline suspension, it intends
to make the final rule effective
immediately upon promulgation. Section
553(d) of the Administrative Procedure
Act (APA) generally requires
publication of a substantive rule not less
than 30 days before its effective date.
The APA also recognizes exemptions to
this requirement, and authorizes an
Agency to make a final rule effective
immediately upon promulgation if the
rule “‘grants or recognizes an exemption
or relieves a restriction” or “for good
cause found". This proposed rule would
relieve a restriction on storm water
discharges or grant an exemption from
applying for a permit until a new
deadlne is issued by suspending an
existing regulatory deadline. There also
would be good cause to make the
proposed rule effective immediately
upon promulgation since the Group 1
deadline is fast approaching. After
December 31, 1987, Group I discharges

that had not submitted permit
applications would be in violation of the
regulation as long as the deadline has
not been suspended. Thus, if this
proposed suspension is finalized, it
would be appropriate to make it
effective as quickly as possible to
relieve the regulated community of a
violation of the regulations, as well as to
minimize confusion.

1V. Executive Order 12291

Executive Order 12291 requires EPA
and other agencies to perform regulatory
analyses of major regulations. Major
rules are those that impose a cost on the
economy of $100 million or more
annually or have certain other economic
impacts. This regulation is not a major
rule because it merely deletes
application deadlines for certain point
source discharges and imposes no new
requirements. Thus, it meets none of the
criteria of a major rule as set forth in
section 1(b) of the Executive Order. This
rule was submitted to the Office of
Management and Budgel for review.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires EPA and
other agencies to prepare an initial
regulatory flexibility analysis for all
proposed regulations that have a
significant impact on a substantial
number of small entities. No regulatory
flexibility analysis is required, however,
where the head of an agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Based on the
reasons discussed in the preceding
paragraph, [ hereby certify, pursuant to
5 U.S.C. 605(b), that this proposed
regulation will not have a significant
impact on a substantial number of small
entities.

List of Subjects in 40 CFR Part 122

" Administrative practice and
procedure, Reporting and recordkeeping
requirements, Water pollution control.

Authority: Clean Water Act, 33 U.S.C. 1251
et seq.

Date: October 8, 1987.

Lee M. Thomas,
Administrator.

For the reasons set forth in the
preamble, Part 122 of Chapter I of Title
40 of the Code of Federal Regulations is
proposed to be amended as follows:
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PART 122—EPA-ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

1. The a'uthOrity citation for Part 122
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.

'

Subpart B—Permit Application and
Special NPDES Program Requirements

§ 122,21 [Amended]

2. Section 122.21 is proposed to be
amended by removing the first and
second sentences of paragraph (c)(2).
(FR Doc. 87-24334 Filed 10-20-87; 8:45 am]
BILLING CODE 8560-50-M

40 CFR Part 268
[FRL-3279-7]

Hazardous’Waste Management
System; Land Disposal Restrictions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability and
request for comment; extension of public
comment period.

SUMMARY: On August 12, 1987 (52 FR
29992), the Environmental Protection
Agency presented data and information
relating to issues associated with
lowering the prohibition levels for
California list metal-bearing and
cyanide-containing wastes. The Agency
took this action in light of the
requirements of section 3004(d) of the
Resource Conservation and Recovery
Act (RCRA) which directs EPA to
substitute more stringent concentration
levels where necessary to protect
human health and the environment.
Today’s notice extends the public
comment period for this Notice of Data
Availability and Request for Comment.
The Agency is taking this action in
response to several requests for an
extension of the comment period.

DATE: As a result of this action,
comments on this notice of data
availability and request for comment
must be submitted on or before
November 12, 1987.

ADDRESS: The public must send an
original and two copies of their
comments to EPA RCRA Docket (S-212),
Office of Solid Waste (WH-562B), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.
Place the Docket Number F-87-LDR6-
FFFFF on your comments.

FOR FURTHER INFORMATION CONTACT:
For general information about this

notice, contact the RCRA Hotline, Office
of Solid Waste (WH-562), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460, (800)
424-9346 (toll free) or (202) 382-3000 in
the Washington, DC metropolitan area.
For specific information pertaining to
this notice contact Stephen R. Weil or
William B. Fortune, Office of Solid
Waste (WH-562B), U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460, (202) 382-4770.

SUPPLEMENTARY INFORMATION: Shortly
before the October 13, 1987 deadline, the
Agency received four requests for an
extension to the comment period for the
Notice of Data Availability and Request
for Comment related to lowering the
prohibition levels for California list
metals and cyanides (published in the
Federal Register on August 12, 1987; 52
FR 29992). EPA received these requests
from the American Mining Congress
{AMC), the Hazardous Waste Treatment
Council (HWTX), Waste Management,
Inc., and the Institute of Chemical
Waste Management (ICWM}.

Three of the requests for extension
expressed concern that the standard 60-
day comment period did not allow
sufficient time to respond because of
their concurrent involvement in
commenting on other waste
management issues. Waste
Management, Inc. and ICWM stated that
five sets of comments related to RCPA
regulations and issues are due during
the month of October. The AMC
indicated that they would be unable to
meet the October 13 comment period
deadline for a number of reasons,
including the results of their review of
the lIT Research Institute (1987) cyanide
toxicity study would not be available
until after the deadline. The HWTC
noted that they had met with EPA to
develop a reporting format for
submitting data, but that their members
required additional time to conduct file
searches and prepare comments.

In considering the concerns
associated with these requests, and in -
light of the fact that the comment
periods on several other RCRA
regulatory actions end during this same
time frame, the Agency has decided to
extend the comment period. The Agency
is extending the comment period on the
Notice of Data Availability and Request
for Comment for an additional 30 days.
Thus, the comment period will now
close on November 12, 1987. The Agency
believes that this extension
compensates for the overlay with other
Hazardous Waste Management related
comment periods, and provides
adequate time to respond to the Notice.

Dated: October 15, 1987.
Marcia E. Williams,
Director, Office of Solid Waste.
[FR Doc. 87-24333 Filed 10-20-87; 8:45 am)
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR

" Office of the Secretary

43 CFR Part 17

Nondiscrimination in Federally-
Assisted Programs of the Department
of the Interior; Nondiscrimination on
the Basis of Age

AGENCY: Department of the Interior.
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed regulations
implement the provisions of the Age
Discrimination Act of 1975, and the
government-wide regulations published
in the Federal Register on June 12, 1979
[44 FR 33768, June 12, 1979]. The Age

_ Discrimination Act prohibits

discrimination on the basis of age ‘n
programs and activities receiving
Federal financial assistance.

The Age Discrimination Act contains
exceptions which permit, under certain
circumstances, continued use of age
distinctions or factors other than age
that may have a disproportionate effect
on a particular age group. The Act
excludes from its coverage most
employment practices except for
programs funded under the public
services employment titles of the Job
Partnership Training Act. The Act
applies to persons of all ages.

These proposed regulations are
designed to guide the actions of
recipients of financial assistance from
the Department of the Interior (DOI).
They discuss the responsibilities of DOI
recipients and the investigation,
conciliation and enforcement
procedures DOI will use to ensure
compliance with the Act.

DATE: Comments must be received on or
before November 20, 1987.

ADDRESS: Send written comments to
Director, Office for Equal Opportunity,
U.S. Department of the Interior,
Washington, DC 20240. Comments
received may also be inspected at Room
1040, Main Interior Building, 18th & C
Streets, NW., Washington, DC 20240
between 8:30 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Charlene D. Hutchinson, Office for
Equal Opportunity, Department of the
Interior, Washington, DC 20240, or
phone (202) 343-3443 (voice) or (202}
343-3434 (TDD).
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SUPPLEMENTARY INFORMATION:
1. Background

In November 1975, Congress enacted
the Age Discrimination Act (42 U.S.C.
6101 et seq.) as part of the amendments
to the Older Americans Act [Pub. L. 94~
135),

The Act prohibits discrimination on
the basis of age in programs or activities
receiving Federal financial assistance.
The Act prohibits recipients of Federal
financial assistance from taking actions
that result in denying or limiting
services or otherwise discriminating on
the basis of age. The Act contains
exceptions which limit the general
prohibition against age discrimination.
The Act permits the use of age
distinctions which are necessary to the
normal operation of a program or to the
achievement of a statutory objective.
The Act applies only to programs or
activities in which there is an
intermediary (recipient) standing
between the Federal financial
assistance and the ultimate beneficiary
of that assistance. The Act does not
apply to programs of direct assistance
(such as the National Parks System) in
which Federal assistance flows directly
and unconditionally from the Federal
government to the individual
beneficiary. In accordance with the Act,
the Secretary of the Department of
Health, Education and Welfare (now the
Department of Health and Human
Services (HHS)), issued government-
wide regulations to guide the
development of agency specific
regulations by each Federal agency that
administers programs of Federal
financial assistance [44 FR 33768, June
12, 1979, codified at 45 CFR Part 90).
These, proposed regulations are
intended to be consistent with HHS' -
government-wide regulations. Further,
DOTI's regulations will be submitted to
HHS for review and approval prior to
the publication of final regulations in the
Federal Register.

DOI published proposed regulations in
the Federal Register on January 3, 1980
[45 FR 976, January 3, 1980). In view of
the period of time that has elapsed since
the publication of those proposed
regulations, DOI believes it is in the
public interest to republish the proposed
regulations.

DOI disseminated copies of the initial
proposed regulations to its bureaus and
offices, other Federal Departments and
agencies, State administrators of its
federally assisted programs, and
interested individuals and
organizations. Comments, suggestions,
and recommendations were requested -
by January 31, 1980.

The majority of the comments
received were in agreement with the
substance and purpose of the
regulations. Other comments
recommended minor modifications to
several sections. Several of the
comments received by DOI dealt with
the provision that each recipient
employing the equivalent of fifteen (15)
or more full-time employees perform a
self-evaluation of its compliance with
the Act. Some comments expressed that
specific guidance was required
regarding how to accomplish the self-
evaluation.

Other comments were concerned with
the absence of specific examples of age
discrimination practices and the lack of
a specified minimum age.

All comments were reviewed and
considered; however, because DOI's
proposed regulations conform to HHS'
government-wide rule, no major changes
based on public comments were made.

To ensure consistency with HHS’
government-wide regulations, DOI has
revised these regulations accordingly.
Section 17.302 (To what programs do
these regulations apply?) has been
revised to establish areas to which these
regulations do not apply. Section 17.313
has been retitled (Special benefits for
children and the elderly). Section 17.314
has been retitled (Age distinctions).
Subsequent sections have been
renumbered accordingly.

The self-evaluation requirement
contained in these regulations has been
revised from the version contained in
DOTI's initial proposed regulations. The
former version would have required all
recipients employing fifteen or more
employees to complete a written self-
evaluation. Section 17.322 states that
such recipients may be required to
undertake a self-evaluation as part of a
compliance review or complaint
investigation conducted by DOI. The
change is based upon HHS'
determination that to be consistent with
the requirements of the Paperwork
Reduction Act of 1980, the paperwork
burden associated with the self-
evaluation must be limited to recipients
where circumstances, in connection with
a compliance review or complaint
investigation, indicate the need for the
self-evaluation.

In addition to publishing specific
regulations consistent with the
government-wide regulations, the
following actions will be taken by DOI
to implement the Act:

1. An appendix listing all age
distinctions, which appear in Federal
statutes and regulations and which
affect the agency's programs of financial

assistance, is required and will be
included in the final regulations.

2. DOI will report annually to the
Congress through HHS on its
compliance and enforcement activities.

3. DOI will provide written notices to
its recipients concerning their
obligations under the Act. Technical
assistance will be provided to recipients
where necessary and educational
materials will be made available
explaining the rights and obligations of
beneficiaries and recipients.

4, DOI will establish a procedure for
processing complaints of alleged age
discrimination. The complaints process
will entail an initial screening by DOI
after consultation with the recipient, if
necessary, to determine whether the
complaints meet the criteria in §§ 17.310,
17.311, and 17.331 before referral to
mediation. DOI will send appropriate
notices to complainants and recipients
of their rights and obligations under the
Act. All complaints covered by the Act
will be referred to the Federal Mediation
and Conciliation Service (FMCS) for
mediation.

5. DOI will evaluate the effectiveness
of its regulations 30 months after their
effective date. The results of this
evaluation will be published in the
Federal Register for public comment.

This proposed rule is divided into the
following major categories: General;
Standards for Determining Age
Discrimination; Responsibilities of
Recipients; and Investigation,
Conciliation, and Enforcement
Procedures.

The “general” section of these
regulations explains the purpose of
DOTI's age discrimination regulations
and defines terms used throughout the
rule.

Each recipient of Federal financial
assistance must sign an assurance that
it will comply with the Act and these
regulations.

The general and specific prohibitions
against discrimination on the basis of
age are covered in § 17.310 of this rule.
The exceptions to those prohibitions are
set forth in § 17.311.

The rule contains several exceptions
which limit prohibitions against age
discrimination. Section 17.311 of the
regulations permit the use of age
distinctions which are based on
reasonable factors other than age.
Section 17.311(a) of the regulations
defines two terms which are essential to
an understanding of those exceptions:
“Normal operation” and “statutory
objective.” “Normal operation” means
the operation of a program or activity
without significant changes that would
impair its ability to meet its objectives.
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“Statutory objective” means any
purpose of a program or activity
expressly stated in any Federal, State,
or local statute or ordinance adopted by
an elected legislative body.

Recipients of DOI funds also are
permitted to take an action otherwise
prohibited by the Act, if the action is
based on “reasonable factors other than
age.” The action may be taken even
though it has a disproportionate effect
on persons of different ages. According
to the regulations, however, the factor
other than age must bear a direct and
substantial relationship to the program’s
normal operation or to the achievement
of a statutory objective.

This rule sets forth the duties of DOI
recipients. DOI recipients are
responsible for ensuring that their
programs and activities are in
compliance with the Act and DOI
regulations.

Where a primary recipient extends
financial assistance to subrecipients, the
primary recipient must notify
subrecipients of their obligations under
the regulations. DOI recipients must also
inform beneficiaries of the protections
provided by the Act and these
regulations.

This proposed rule establishes the
procedures DOI will use in its
investigation, conciliation, and
enforcement activities. These
procedures reflect the procedural
requirements included in HHS'
government-wide regulations.

Section 17.332 introduces mediation
into the complaints process for age
discrimination. DOI will refer all
complaints covered by the Act to the
FMCS which was designated by the
Secretary of HHS to manage the
mediation process.

Complainants and recipients are
required to participate in the effort to
reach a mutually satisfactory mediated
settlement of the complaint. Mediation
may last no more than 60 days from the
date DOI first receives the complaint.
No further action will be taken by DOI
in connection with a successfully
mediated complaint.

DOI will, however, investigate
complaints that are unresolved after
mediation or are reopened because the
mediation agreement is violated.

Finally, the regulations permit DOI to
disburse withheld funds to an alternate
recipient. The alternate recipient must
be in compliance with the regulations
and must demonstrate the ability to
achieve the goals of the program for
which the funds were originally
extended.

IL Regulatory Procedures

Impact Analysis Executive Order 12291

Executive Order 12291 requires that a
regulatory impact analysis be prepared
for major rules. A major rule is defined
in the Order as any rule that has an
annual effect on the national economy
of $100 million or more, or certain other
specified effects. The administrative and
procedural regulations implementing the
Age Discrimination Act are not major
rules within the meaning of the
Executive Order because they will not
have an effect on the economy of $100
million or more or otherwise meet the
threshold criteria.

Regulatory Flexibility Act of 1960

The Regulatory Flexibility Act [5
U.S.C. 601 et seq.] requires the Federal
government to anticipate and reduce the
impact of rules and paperwork
requirements on small businesses. For
each rule with a “significant economic
impact on a substantial number of small
entities” an analysis must be prepared
describing the rule's impact on small
entities. Small entities are defined by
the Act to include small businesses,
small nonprofit organizations, and small
governmental entities. The impact of
these regulations on small entities is
minimal because an economic impact
such as termination of funding will
occur only in those very limited
instances where the small entity fails to
comply with the statutory and
regulatory prohibition concerning age
discrimination.

Paperwork Reduction Act
(Recordkeeping and Reporting
Requirements)

The information collection
requirements contained in § 17.323 have
been approved by the Office of
Management and Budget under 44 U.S.C.
3501 et seq. and assigned clearance’
number 1084-0027.

National Environmental Policy Act

Because these regulations are
administrative, legal, and procedural in
nature, they will not have a significant
effect on the quality of the human
environment and are categorically
excluded from the NEPA Process. See
516 DM 2, Appendix 1.

Authorship Statement

The principal author of this proposed
rulemaking document is Charlene D.
Hutchinson of the Office for Equal
Opportunity, U.S. Department of the
Interior.

Donald Paul Hodel,
Secretary, Department of the Interior.

Date: September 22, 1987.

List of Subjects in 43 CFR Part 17
Civil rights, Handicapped.

The Department of the Interior
proposes to add Subpart C to 43 CFR
Part 17 as set forth below:

PART 17—[AMENDED]

Subpart C—Nondiscrimination on the
Basis of Age

General

Sec.

17.300 What is the purpose of the Age
Discrimination Act of 1975?

17.301 What is the purpose of DOI's age
discrimination regulations?

17.302 To what programs do these
regulations apply?

17.303 Definitions.

17.304-17.309 [Reserved]

Standards for Determining Age

Discrimination

17.310 Rules against age discrimination.

17.311 Exceptions to the rules against age
discrimination.

17.312 Burden of proof.

17.313 Special benefits for children and the
elderly.

17.314 Age distinctions contained in DOI'
regulations.

17.315 Affirmative action by recipients.

17.316-17.319 [Reserved])

Duties of DOI Recipients

17.320 General responsibilities.

17.321 Notice to subrecipients and
beneficiaries.

17.322 Assurance of compliance and
recipient assessment of age distinctions.

17.323 Information requirements.

17.324-17.329 [Reserved)

Investigation, Conciliation, and Enforcement
Procedures

17.330 Compliance reviews.

17.331 Complaints.

17.332 Mediation.

17.333 Investigation.

17.334 Prohibition against intimidation or
retaliation,

17.335 Compliance procedure.

17.336 Hearings, decisions, post-termination
proceedings.

17.337 [Reserved)

17.338 Remedial action by recipients.

17.339 Alternate funds disbursal procedure.

17.340 Exhaustion of administrative
remedies.

Authority: Age Discrimination Act of 1975,
as amended, 42 U.S.C. 6101 et seq., (45 CFR
Part 90).

Subpart C—Nondiscrimination on the
Basis of Age
General

§ 12.300 What is the purpose of the Age
Discrimination Act of 1975?

The Age Discrimination Act of 1975,
as amended, is designed to prohibit
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discrimination on the basis of age in
programs and activities receiving
Federal financial assistance. The Act
also permits federally assisted programs
and activities, and recipients of Federal
funds, to continue to use certain age
distinctions and factors other than age
which meet the requirements of the Act
and these regulations.

§ 17.301 What is the purpose of DOI's age
discrimination regulations?

The purpose of these regulations is to
set out DOI's policies and procedures
under the Age Discrimination Act of
1975 and the general age discrimination
regulations at 45 CFR Part 90 (44 FR
33768, June 12, 1979). The Act and the
general regulations prohibit
discrimination on the basis of age in
programs or activities receiving Federal
financial assistance. The Act and the
general regulations permit federally
assisted programs and activities, and
recipients of Federal funds, to continue
to use age distinctions and factors other
than age which meet the requirements of
the Act and its implementing
regulations.

§ 17.302 To what programs do these
regulations apply?

(a) The Act and these regulations
apply to each DOI recipient and to each
program or activity operated by the
recipient which receives or benefits
from Federal financial assistance
provided by DOL

{b) The Act and these regulations do
not apply to:

{1) An age distinction contained in
that part of a Federal, State or local
statute or ordinance adopted by an
elected, general purpose legislative body
which:

(i} Provides any benefits or assistance
to persons based on age; or,

(ii) Establishes criteria for
participation in age-related terms; or,

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2} Any employment practice of any
employer, employment agency, or labor-
.management joint apprenticeship
training program, except for any
program or activity receiving Federal
financial assistance for public service
employment under the Job Partnership
Training Act (29 U.S.C. 1501 et seq.).

§17.303 Definitions.

As used in these regulations, the term:

{a) “Act” means the Age
Discrimination Act of 1975, as amended
(Title Il of Pub. L. 94-135).

(b) “Action” means any act, activity,
policy, rule, standard, or method of
administration;

(c) “Age" means how old a person is,
or the number of years from the date of
a person's birth.

(d) *Age distinction” means any
action using age or an age-related term.

(e) “Age-related term” means a word
or words which necessarily imply a
particular age or range of ages (for
example, “children,” “adult,” “older
persons,” but not “student”).

(f) “Discrimination” means unlawful
treatment based on age.

(g) “DOI" means the United States
Department of the Interior,

(h) “Federal financial assistance”
means any grant, entitlement, loan,
cooperative agreement, contract (other
than a procurement contract or a
contract of insurance or guaranty), or
any other arrangement by which the
agency provides or otherwise makes
available assistance in the form of:

(1) Funds;

(2) Services of Federal personnel;

(3) Real and personal property or any
interest in or use of property, including:

(i) Transfers or leases of property for
less than fair market value or for
reduced consideration; and

{ii) Proceeds from a subsequent
transfer or lease of property if the
Federal share of its fair market value is
not returned to the Federal Government.

(i) “FMCS"” means the Federal
Mediation and Conciliation Service.

(i} “Recipient” means any State or its
political subdivision, any
instrumentality of a State or its political
subdivision, any public or private’
agency, institution, organization, or
other entity, or any person to which
Federal assistance is extended, directly
or through another recipient. Recipient
includes any successor, assignee,
transferee, or subrecipient, but excludes
the ultimate beneficiary of the
assistance.

(k) “Secretary” means the Secretary of
the Department of the Interior or his or
her designee.

(1) “Subrecipient” means any of the
entities in the definition of “recipient” to
which a recipient extends or passes on
Federal financial assistance. A
subrecipient is generally regarded as a
recipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

(m) “United States” means the fifty
states, the District of Columbia, Puerto
Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the
Commonwealth of the Northern
Marianas, and the territories and
possessions of the United States.

§§ 17.304-17.309 [Reserved]

Standards for Determining Age
Discrimination

§ 17.310 Rules against age discrimination.

The rules stated in this section are
limited by the exceptions contained in
§ 17.311,

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal financial
assistance.

(b) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly or
through contractual, licensing, or other
arrangements, use age distinctions or
take any other actions which have the
effect, on the basis of age, of: _

(1) Excluding individuals from,
denying them the benefits of, or
subjecting them to, discrimination under
a program or activity receiving Federal
financial assistance; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age
discrimination listed in paragraph (b) of
this section do not necessarily constitute
a complete list.

§ 17.311 Exceptions to the rules against
age discrimination.

(a) Definitions. For purposes of this
section, the terms *normal operation”
and “statutory objective” shall have the
following meaning:

(1) “Normal operation” means the
operation of a program or activity
without significant changes that would
impair its ability to meet its objectives.

(2) “Statutory objective” means any
purpose of a program or activity
expressly stated in any Federal, State,
or local statute or ordinance adopted by
an elected, general purpose legislative
body.

(b) Exceptions to the rules against age
discrimination: Normal operation or
statutory objective of anv program or
activity. A recipient is permitted to take
an action otherwise prohibited by
§ 17.310 if the action reasonably takes
into account age as a factor necessary to
the normal operation or the achievement
of any statutory objective of a program
or activity. An action reasonably takes
into account age as a factor necessary to
the normal operation or the achievement
of any statutory objective of a program
or activity, if:
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(1) Age is used as a measure or
approximation of one or more other
characteristics; and

(2) The other characteristic(s) must be
measured or approximated in order for
the normal operation of the program or
activity to continue, or to achieve any
statutory objective of the program or
activity; and

(3) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristic(s) are
impractical to measure directly on an
individual basis.

(c) Exceptions to the rules against age
discrimination: Reasonable factors
other than age. A recipient is permitted
to take an action otherwise prohibited
by § 17.310 which is based on a factor
other than age, even though that action
may have a disproportionate effect on
persons of different ages. An action may
be based on a factor other than age only
if the factor bears a direct and
substantial relationship to the normal
operation of the program or activity or
to the achievement of a statutory
objective.

§ 17.312 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in § 17.311 {b)
and 17.311(c), is on the recipient of
Federal financial assistance.

§ 17.313 Special benefits for children and
the elderly.

If a recipient operating a program
provides special benefits to the elderly
or to children, such use of age
distinctions shall be presumed to be
necessary to the normal operation of the
program, notwithstanding the provisions
of § 17.311.

§ 17.314 Age distinctions contained in DOI
regulations.

Any age distinctions contained in a
rule or regulation issued by DOI shall be
presumed to be necessary to the
achievement of a statutory objective of
the program to which the rule or
regulation applies, notwithstanding the
provisions of § 17.311.

§ 17.315 Affirmative action by recipients.

Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the
effects of conditions that resulted in
limited participation in the recipient's
program or activity on the basis of age.

§§ 17.316-17.319 [Reserved]
Duties of DOI Recipients

§ 17.320 General responsibilities.

Each DOI recipient has primary
responsibility to ensure that its
programs and activities are in
compliance with the Act and these
regulations, and shall take steps to
eliminate violations of the Act. A
recipient also has responsibility to
maintain records, provide information,
and to afford DOI access to its records
to the extent DOI finds necessary to
determine whether the recipient is in
compliance with the Act and these
regulations.

§ 17.321 Notice to subrecipients and
beneficiaries.

{a) Where a recipient extends Federal
financial assistance from DOI to
subrecipients, the recipient shall provide
the subrecipients written notice of their
obligations under the Act and these
regulations.

(b) Each recipient shall make
necessary information about the Act
and these regulations available to its
program beneficiaries in order to inform
them of the protections against
discrimination provided by the Act and
these regulations.

§ 17.322 Assurance of compliance and
recipient assessment of age distinctions.

(a) Each recipient of Federal financial
assistance from DOI shall sign a written
assurance as specified by DOI that it
will comply with the Act and these
regulations.

(b) Recipient assessment of age
distinctions. {1) As part of a compliance
review under § 17.330 or complaint
investigation under § 17.331, DOI may
require a recipient employing the
equivalent of 15 or more employees to
complete a written self-evaluation, in a
manner specified by the responsible
Department official, of any age
distinction imposed in its program or
activity receiving Federal financial
assistance from DOI to assess the
recipient’s compliance with the Act.

(2) Whenever an assessment indicates
a violation of the Act and the DOI
regulations, the recipient shall take
corrective action.

§ 17.323 Information requirements.

Each recipient shall:

(a) Keep records in a form and
containing information which DOI
determines may be necessary to
ascertain whether the recipient is
complying with the Act and these
regulations.

(b) Provide to DOI, upon request,
information and reports which DOI

determines are necessary to ascertain
whether the recipient is complying with
the Act and these regulations.

{c) Permit reasonable access by DOI
to the books, records, accounts, and
other recipient facilities and sources of
information to the extent DOI
determines necessary to ascertain
whether the recipient is complying with
the Act and these regulations.

{d) [Reserved]

§§ 17.324-17.329 [Reserved]

Investigation, Conciliation, and
Enforcement Procedures

§ 17.330 Compliance reviews.

{a) DOI may conduct compliance
reviews and pre-award reviews of
recipients or use other similar
procedures that will permit it to
investigate and correct violations of the
Act and these regulations. DOI may
conduct these reviews even in the
absence of a complaint against a
recipient. The reviews may be as
comprehensive as necessary to
determine whether a violation of the Act
and these regulations has occurred.

(b) If a compliance review or pre-
award review indicates a violation of
the Act or these regulations, DOI will
attempt to secure voluntary compliance
with the Act. If voluntary compliance
cannot be achieved, DOI will arrange
for enforcement as described in § 17.335.

§17.331 Complaints.

(a) Any person, individually or as a
member of a class or on behalf of others,
may file a complaint with DOI, alleging
discrimination prohibited by the Act or
these regulations based on an action
occurring on or after July 1, 1979. A
complaint must be filed within 180 days
from the date the complainant had
knowledge of the alleged act of
discrimination. For good cause shown,
however, DOl may extend this time
limit.

(b) DOI will consider the date a
complaint is filed to be the date upon
which the complaint sufficiently meets
the criteria for acceptance as described
in paragraphs (a) and (c){1) of this
section.

(c) DOI will attempt to facilitate the
filing of complaints wherever possible,
including taking the following measures:

(1) Accepting as a sufficient
complaint, any written statement which
identifies the parties involved and the
date the complainant first had
knowledge of the alleged violation,
describes generally the action or
practice complained of, and is signed by
the complainant.

(2) Freely permitting a complainant to
add information to the complaint to
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meet the requirements of a sufficient
complaint, as described in paragraphs
(a) and (c)(1) of this section.

(3) Notifying the complainant and the
recipient of their rights and obligations
under the complaint procedure,
including the right to have a
representative at all stages of the
complaint procedure.

(4) Notifying the complainant and the
recipient (or their representatives) of
their right to contact DOI for
information and assistance regarding
the complaint resolution process.

(d) DOI will return to the complainant
any complaint outside the jurisdiction of
these regulations, and will state the
reason(s) why it is outside the
jurisdiction of these regulations.

§ 17.332 Mediation.

(a) Referral of complaints for .
mediation. DOI will promptly refer to
the FMCS all sufficient complaints that:

(1) Fall within the jurisdiction of the
Act and these regulations unless the age
distinction complained of is clearly
within an exception; and,

(2) Contain all information necessary
for further processing.

{b) Both the complainant and the
recipient shall participate in the
mediation process to the extent
necessary to reach an agreement or
make an informed judgment that an
agreement is not possible.

(c) If the complainant and the
recipient reach an agreement, FMCS
shall prepare a written statement of the
agreement and have the complainant
and the recipient sign it. The FMCS shall
send the agreement to DOL DOI,
however, retains the right to monitor the
recipient’s compliance with the
agreement.

(d) The FMCS shall protect the
confidentiality of all information
obtained in the course of the mediation
process. No mediator shall testify in any
adjudicative proceeding, produce any
document, or otherwise disclose any
information obtained in the course of
the mediation process without prior
approval of the head of the mediation
agency.

(e) DOI will use the mediation process
for a maximum of 60 days after
receiving a complaint. Mediation ends if:

(1) 60 days elapse from the time the
complaint is filed; or

(2) Prior to the end of that 60 day
period, an agreement is reached; or

(3) Prior to the end of that 60 day
period, the FMCS determines that an
agreement cannot be reached.

(f) The FMCS shall return unresolved
complaints to DOL

§17.333 Investigation.
(a) Informal Investigation. (1) DOI will
investigate complaints that are

“unresolved after mediation or are

reopened because of a violation of a
mediation agreement.

(2) As part of the initial investigation,
DOI will use informal fact finding
methods, including joint or separate
discussions with the complainant and
recipient to establish the facts, and, if
possible, settle the complaint on terms
that are mutually agreeable to the
parties. DOl may seek the assistance of
any involved State program agency.

(3) DOI will put any agreement in
writing and have it signed by the parties
and an authorized official at DOL

(4) The settlement shall not affect the
operation of any other enforcement
effort of DO, including compliance
reviews and investigation of other
complaints which may involve the
recipient.

{5) The settlement is not a finding of
discrimination against a recipient.

(b) Formal investigation. 1f DOI
cannot resolve the complaint through
informal means, it will develop formal
findings through further investigation of
the complaint. If the investigation
indicates a violation of these
regulations, DOI will attempt to obtain
voluntary compliance. If DOI cannot
obtain voluntary compliance, it will
begin enforcement as described in
§ 17.335.

§ 17.334 Prohibition against intimidation
or retailation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right

-protected by the Act or these

regulations; or

(b) Cooperates in any mediation,
inquiry, hearing, or other part of DOI's
investigation, conciliation, and
enforcement process.

§ 17.335 Compliance procedure.

(a) DOI may enforce the Act and these
regulations through:

{1) Termination of a recipient's
Federal financial assistance from DOI
under the program or activity involved
where the recipient has violated the Act
or these regulations. The determination
of the recipient's violation may be made
only after a recipient has had an
opportunity for a hearing on the record
before an administrative law judge.
Cases settled in mediation or prior to a
hearing will not involve termination of a
recipient’s Federal financial assistance
from DOI.

{2) Any other means authorized by.
law including but not limited to:

(i) Referral to the Department of
Justice for proceedings to enforce any
rights of the United States or obligations
of the recipient created by the Act or
these regulations. :

(ii) Use of any requirement of, or
referral to, any Federal, State or local
government agency that will have the
effect of correcting a violation of the Act
or these regulations.

(b) DOI will limit any termination
under § 17.335(a)(1) to the particular
program or activity DOI finds in
violation of these regulations. DOI will
not base any part of a termination on a
finding with respect to any program or
activity of the recipient that does not
receive Federal financial assistance

_ from DOL

(c) DOI will take no action under
paragraph (a) of this section, until:

(1) The Secretary or his/her designee
has advised the recipient of its failure to
comply with the Act and these
regulations and has determined that
voluntary compliance cannot be
obtained. (

(2) Thirty days have elapsed after the
Secretary or his/her designee has sent a
written report of the circumstances and
grounds of the action to the committees
of Congress having legislative ’
jurisdiction over the Federal program or
activity involved. The Secretary or his/
her designee will file a report whenever
any action is taken under paragraph (a)
of this section.

(d) DOI also may defer granting new
Federal financial assistance from DOI to
a recipient when a hearing under
§ 17.335(a)(1) is initiated.

(1) New Federal financial assistance
from DOI includes all assistance for
which DOI requires an application or
approval, including renewal or
continuation of existing activities or
authorization of new activities, during
the deferral period. New Federal
financial assistance from DOI does not
include increases in funding as a result
of changed computation of formula
awards or assistance approved prior to
the beginning of a hearing under
§ 17.335(a)(1).

(2) DOI will not begin a deferral until
the recipient has received a notice of an
opportunity for a hearing under
§ 17.335(a)(1). DOI will not continue a
deferral for more than 60 days unless a
hearing has begun within that time or
the time for beginning the hearing has
been extended by mutual consent of the
recipient and the Secretary. DOI will not
continue a deferral for more than 30
days after the close of the hearing,
unless the hearing results in a finding
against the recipient.
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§17.336 Hearings, decisions, post-
termination proceedings.

Certain DOI procedural provisions
applicable to Title VI of the Civil Rights
Act of 1964 apply to DOI's enforcement
of these regulations. The procedural
provisions of DOI's Title VI regulations
can be found at 43 CFR 17.8 through
17.10 and 43 CFR Part 4, Subpart I.

§ 17.337' [Reserved]

§17.338 Remedial action by recipients.

Where DOI finds a recipient has
discriminated on the basis of age, the
recipient shall take any remedial action
that DOI may require to overcome the
effects of the discrimination. If another
recipient exercises control over the
recipient that has discriminated, DOI
may require both recipients to take
remedial action.

§ 17.339 Alternate funds disbursal
procedure. ’

{a) When DO! withholds funds from a
recipient under these regulations, where
permissible the Secretary may disburse
the withheld funds directly to an
alternate recipient under the applicable
regulations of the bureau or office
providing the assistance.

{b) The Secretary will require any
alternate recipient to demonstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

§17.340 Exhaustion of administrative
remedies.

{a) A complainant may file a civil
action following the exhaustion of
administrative remedies under the Act.
Administrative remedies are exhausted
if:

(1) 180 days have elapsed since the
complainant filed the complaint and
DOI has made no finding with regard to
the complaint; or

(2) DOl issues any finding in favor of
the recipient.

(b) If DOI fails to make a finding
within 180 days or issues a finding in
favor of the recipient, DOI will:

(1) Promptly advise the complainant
of this fact;

(2) Advise the complainant of his or
her right to bring a civil action for
injunctive relief; and

(3) Inform the complainant:

(i) That he or she may bring a civil
action only in a United States district
court for the district in which the
recipient is found or transacts business;

(ii) That a complainant prevailing in a
civil action has the right to be awarded
the costs of the action, including
reasonable attorney's fees, but that the

complainant must demand these costs in
the complaint;

(iii) That before commencing the
action the complainant shall give 30
days notice by registered mail to the
Secretary of HHS, the Attorney General
of the United States, the Secretary of the
Interior, and the recipient;

(iv) That the notice must state: The
alleged violation of the Act; the relief
requested; the court in which the
complainant is bringing the action; and
whether or not attorney's fees are
demanded in the event the complainant

_prevails; and

(v) That the complainant may not
bring an action if the same alleged
violation of the Act by the same
recipient is the subject of a pending
action in any court of the United States.

[FR Doc. 87-24341 Filed 10-20-87; 8:45 am]
BILLING CODE 4310-RE-M

e r—

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 205

Individual and Family Grant Program

AGENCY: Federal Emergency
Management Agency.

ACTION: Advance notice of proposed
rulemaking,

SUMMARY: FEMA is requesting public
comments and proposals regarding
administration of the Individual and
Family Grant (IFG) program (Section 408
of Pub. L. 93-288, the Disaster Relief Act
of 1974). Current regulations require the
State to adopt, and the FEMA Regional
Director to approve, an administrative
plan. FEMA has observed that some
States have prepared very good plans,
others are lacking in detail or far too
detailed. But all in all, the requirement
for plans is time intensive and
burdensome for States, and sometimes
fails to promote timely, effective
management of the program. Therefore,
FEMA is seeking ways to streamline
planning and to promote uniformity and
consistency in IFG implementations,
while still accounting for the
administrative differences among the
States. The intended effect of this
advance notice is to obtain comments
and proposals regarding State
administration, which will be
considered by FEMA and later a rule
will be proposed to address State
planning.

DATE: All comments received by
December 21, 1987, will be considered in
the preparation of a proposed rule.

ADDRESS: Please send comments to: The
Rules Docket Clerk, Office of General

Counsel, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472.

FOR FURTHER INFORMATION CONTACT:
Agnes C. Mravcak, Individual
Assistance Division, Office of Disaster
Assistance Programs, State and Local
Programs and Support, Federal
Emergency Management Agency, 500 C
Street, SW., Room 710, Washington, DC
20472, Phone: (202) 646-3660.

SUPPLEMENTARY INFORMATION: Under -

‘section 408 of the Act, FEMA provides

grants to States for the purpose of the
States providing grants to individuals
and families who cannot meet serious
disaster related expenses or needs
through other disaster assistance
programs or other means. This grant to
the State is made on the condition that
the State provide 25 percent of the cost
of the grants, and that the Governor
administer the program. State
administration now occurs through
implementation of an administrative
plan.

The requirement for a State plan
comes from Federal regulations at 44
CFR 205.54. It was originally adopted as
a way to promote uniformity and
consistency in the administration of the
program nationwide. However, plan
writing has blossomed into a lengthy
process for States, that sometimes does
not result in timely, effective program
management.

FEMA is considering whether to
eliminate the requirement for State
plans while accounting for differences in
management and administration of the
IFG program. In that regard, FEMA
would like to obtain proposals and
comments on the following:

1. Should State administrative plans in
their present form be abolished?

2. Should the IFG regulations be
amended to include standard State
operating procedures in lieu of formal
plans? If so, what are the most basic
elements that should be included in the
regulation?

3. Should there be a requirement for:

a. A standard plan with allowances
for State differences?

b. A shortened version of the current
plan?

c. A letter of agreement upon each .
major disaster declaration, in lieu of a
plan?

d. Specific paragraphs in the FEMA/
State Agreement regarding
administration of the program?

4. What are the most basic
requirements that should be included in
a standard plan or agreement?
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5. What other methods of establishing
uniform administration of the program
should be considered?

When comments are received, FEMA
will also consider convening a
workgroup to review the suggestions
and to adopt a formal proposal on this
topic for publication as a proposed rule
in the Federal Register. FEMA would
appreciate participation by a number of
States in this planning process.
Indications of State interest in
participating would be welcome in the
comments on this notice.

List of Subjects in 44 CFR Part 205
Community facilities, Disaster
assistance, Grant programs, Housing,
Community development.
Dated: October 2, 1987.
Dave McLoughlin,

Deputy Associate Director, State and Local
Programs and Support.

[FR Doc. 87-24302 Filed 10~20-87; 8:45 am)
BILLING CODE 6718-01-M

FEDERAL COMMUNICATIONS
COMMISSION

[Gen. Docket No. 87-390; FCC 87-301}
47 CFR Parts 2 and 22

Liberalization of Technology and
Auxiliary Service Offerings; Domestic
Public Cellular Radio
Telecommunications Service

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action is proposing to
give cellular radio licensees the option
of offering advanced cellular technology
and auxiliary services by relaxing
restrictions on channel assignments,
emission characteristics and
compatibility standards. Permitting
advanced cellular technology should
lead to more efficient use of the
spectrum so that a greater number of
subscribers can be served. Permitting
cellular licensees the flexibility to offer
auxiliary services should result in
improved and more diversified services
for subscribers. The proposal would give
cellular licensees the freedom to tailor
service to the needs in their particular
service areas.

DATES: Comments are due December 15,
1987. Reply comments are due January
15, 1988.

ADDRESS: Federal Communications
Commission; Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Joseph P. Husnay or Rodney T. Small.

Office of Engineering and Technology.
(202) 653-8106 or (202) 653-8116.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making in General
Docket 87-390, FCC 87-301, adopted
September 17, 1987 and released
October 15, 1987.

The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M. Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
International Transcription Services,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

Summary of Notice of Proposed Rule
Making

1. In this Notice the Commission is
considering, on its own motion, whether
to amend Parts 2 and 22 of the Rules to
enable cellular radio service operators
to introduce advanced cellular
technlogies and provide auxiliary
services in the 824-849/869-894 MHz
cellular frequency bands. Several
manufacturers are currently engaged in
the design of future cellular telephone
systems as well as methods by which
these designs can be implemented
within the current systems. Many new
technologies that could be employed by
cellular systems are restricted by the
current FCC rules. Hence, by relaxing
certain technical requirements, such as
those pertaining to channel assignments,
emission characteristics, and
compatibility standards, the rules would
be better suited to give cellular licensees
greater freedom to employ new
technology and to offer improved or
more diverse types of services.

2. In considering whether or not to
relax certain technical standards the
Commission is concerned with the
impact this proposal might have on the
adequacy of conventional cellular
service and on the compatibility
requirements used for insuring service to
roamers. In this regard, the item seeks
comments on whether it is in the public
interest to set guidelines or requirements
concerning cellular system quality and
compatibility. The Commission is also
concerned with controlling interference
to and from neighboring cellular
systems. Hence, this item purposes to
maintain the current power and field
intensity limitations at the boundaries of
cellular service areas. The item also
proposes to require that the introduction
of new technology and auxiliary
services be frequency coordinated in the
same manner as current systems. By

maintaining some technical standards
while relaxing others, we believe this
proposal can be implemented without
disruption to existing or planned cellular
systems. This action is therefore
intended to promote the public interest
by encouraging the development of more
spectrum-efficient cellular technologies
and by permitting more efficient and
intensive use of the frequencies that
have been allocated for cellular service.

3. This proceeding suggests a proposal
which may significantly impact on small
entities. Pursuant to the Regulatory
Flexibility Actof 1980, 5 U.S.C. section
603, public comment is requested on the
initial regulatory analysis set out in the
Commission’s complete decision.

4. The collection of information
requirement contained in this proposed
rule has been submitted to the Office of
Management and Budget for review
under section 3504(h) of the Paperwork
Reduction Act. Persons wishing to
comment on this collection of
information requirement should direct
their comments to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for Federal
Communications Commission.

5. This is a non-restricted notice and
comment rule making proceeding. See
§ 1.1231 of the Commission’s Rules, 47
CFR 1.1231, for rules governing
permissible ex parte contacts.

Ordering Clause

6. This action is taken pursuant to 47
U.S.C. sections 154(i), 303(c), 393(f),
303(g), 303(r) and 332.

List of Subjects

47 CFR Part 2
Radio.

47 CFR Part 22
Radio.

Proposed Rule Changes

Parts 2 and 22 of Chapter I of Title 47
of the Code of Federal Regulations are
proposed to be amended as follows:

PART 2—FREQUENCY ALLOCATION
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation in Part 2
continues to read:
Authority: Sec. 4, 303, 48 Stat. 1066, 1082, as

amended:; 47 U.S.C. 154, 303, unless otherwise
noted.

2. Section 2.108, the Table of
Frequency Allocations, is amended by
listing footnote NG151 in column 5 for
the 824-849 MHz and 869-894 MHz
bands and by adding the text of footnote
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NG151 to the list of footnotes at the end
of the table. As revised, the entries for
the 824-849, and 869-894 Hz bands, and
new footnote NG151 read as follows:

§2.106 Table of frequency aliocations.

United States Table
Non-Govemnment Allocation (MHz) (5)

. . . . .

824-849, Land Mobile, NG30, NG43,
NG63, NG151

. . . . .

869-849, Land Mobile, NG30, NG63,
NG151, US116, US268

. . . . .

. . . . .

Non-Government (NG) Footnotes

NG151 in the frequency bands 824-848 MHz and B69-894
MHz, cellular land mobile licensees are permitted to offer
additional services subject to the provisions of Part 22 of
the FCC Rules and Regulations.

) . .

PART 22—PUBLIC MOBILE SERVICE

1. The authority citation in Part 22
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1083,
as amended (47 U.S.C. 154, 303), sec. 553 of
the Administrative Procedure Act {5 U.S.C.
553), unless otherwise noted.

2. Part 22 is amended by adding
§ 22.930 to read as follows:

§22.930 Special provisions for alternative
cellular technologies and auxiliary services.

Provided that interference to other
cellular systems is not created, cellular
licensees may employ alternative
cellular technologies and auxiliary
services. These special provisions will
be referred to as the cellular service
option. The cellular service option may
be exercised subject to the following
requirements:

{a) Cellular licensees may offer
advanced cellular technology or
auxiliary communication services. The
cellular licensee will be responsible for
all operations in its authorized
frequency block and service area.

(b) Cellular licensees are required to
inform the Commission of the new
technology or new services to be
provided under the cellular service
option at least 30 days prior to the
implementation of the services. The
information required to be filed with the
Commission includes a description and
classification of the services intended to
be offered, and a listing of any new or
modified transmitting facilities.

(c) Operations under the cellular
service option are subject to the
technical requirements of §§ 22.903,
22.904, and 22.905. The emission
requirements of § 22.907 will be applied,
but only to the extent of those emissions
that fall outside the specific cellular
frequency bands licensed to the
operator, i.e., band A or band B. Mobile
transmitters are subject to type
acceptance in accordance with Part 2 of
the Rules.

(d) Operations under the cellular
service option are not subject to the
channeling requirements of § 22.902, and
the types of emissions and modulation
requirements of § 22.908. The
requirements of § 22.911 pertaining to
permissible communications shall apply
under the cellular service option, except
for the channel pairing requirement.

(e) The cellular licensee may
implement alternative technologies and
auxiliary services on the condition that
some conventional service is maintained
that conforms to the standards in -

§§ 22.902 through 22.907, in order to
provide service to roamers.

(f) For mobile facilities {other than
cellular radio), the information required
by paragraph (b) of this section, must
include the number of units to be placed
in service, manufacturer’'s name, FCC
identification number, and specific
frequencies of operation. Licensees shall
submit emission bandwidth and
frequency tolerance data to the
Commission demonstrating compliance
with the rules.

(g) For fixed transmitting facilities, the
information required by paragraph (b)
must include sufficient technical data
and calculations to verify compliance
with the aggregate field strength limit.
Calculations are required at ten equally
spaced intervals around the service
contour. Other data required for fixed
transmitters is the manufacturer’s name,
model number, rated output power,
operating frequency, frequency
tolerance, modulation type, emission
profile, and antenna location, elevation,
orientation, and pattern.

(h) Operations under the cellular
service option are subject to frequency
coordination in accordance with
§ 22.902(d).

Federal Communications Commission.

William ). Tricarico,
Secretary.

[FR Doc. 87-24367 Filed 10-20-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 65
[CC Docket No. 87-463; FCC 87-315)

Refinement of Procedures and
Methodologies for Represcribing
Interstate Rates of Return for AT&T
Communications and Local Exchange
Carriers

AGENCY: Federal Communications
Commission (FCC).

ACTION: Proposed rule.

SUMMARY: This action proposes
modifications to the Commission's
procedures and methodologies for
prescribing interstate rates of return
prior to the upcoming proceeding to
reexamine the currently authorized
return. The Notice proposes changes to
Part 65 of its Rules as a result of
experience gained in the prior
proceeding, changed circumstances and
newly available data.

DATES: Comments are due November 23,
1987, and replies are due December 11,
1987.

ADDRESS: Federal Communications
Commission, 1919 M Street NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Steve Goodman, Telephone (202) 632~
0745.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking in Common
Carrier Docket No. 87463, FCC 87-315,
Adopted October 8, 1987 and Released
October 13, 1987.

The full text of this Commission
decision in available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 203),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission's copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street NW.,, Suite
140, Washington, DC 20037.

Summary of Notice of Proposed
Rulemaking

1. In this Notice of Proposed
Rulemaking (NPRM), this Commission
seeks to revise the procedures and
methodologies for represcribing
interstate rates of return. Althought the
first proceeding was successful, some
areas for further study presented
themselves. In addition, circumstances
have evolved since the initial
proceeding, and this NPRM seeks
comments on the effects of any such
changes on the Part 65 Rules. In light of
the upcoming represcription that will
begin in early 1988, the NPRM seeks to
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complete any necessary modifications
prior-to the initiation of the next
proceeding. - '

2. The Commission’s Rules currently
group all of the local exchange carriers
(LECs) into a single group and prescribe
a unitary, overall return. The basis for
that categorization—similar interstate
access risk—may have changed. The
NPRM explores the possibility of
multiple LEC groupings and
subgroupings. In addition, the NPRM
seeks comment on use of a unitary
grouping only for the return on equify
component.

3. The initial proceeding revealed
flaws with the comparable firm
methodology. The NPRM proposes to
replace the current “screening”
techniques with cluster anlaysis as a
means of determining firms with risk
comparable to interstate activities. The
NPRM also suggests use of the refined
comparable firms approach as a method
of estimating only return on equity
components.

4. The NPRM also seeks comment on
two rate of return estimation techniques
that were previously unavailable
because of the small amount of post-
divestiture data at the time of the initial
represcription. The NPRM seeks
comment on the capital asset pricing
model and an approach of using
accounting data to estimate costs of
capital for particular business segments.

5. Finally, the NPRM seeks comment
on a number of miscellaneous issues.
Included in this group of additional
issues to be addressed by commenting
parties are; Details of the discounted
cash flow model; timing for
supplemental data submissions;
reconsideration procedures; use of a
three year earnings review period; and
modification of the waiver standards for
individualized treatment.

6. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 805(b), it
is certified that the rule change
proposed in this proceeding is exempt
from application of the statute because
it will not have a significant impact on a
substantial number of small entities. A
small-business concern is defined in
section 3 of the Small Business Act as a
concern which is not dominant in its
field of operations, 15 U.S.C. 832; 13 CFR
121.3(c). The rules proposed in this
proceeding would apply to dominant
carriers only and hence would not have
a significant impact on small entities.

7. For purposes of this non-restricted
notice and comment proceeding,

-members of the public are advised that
ex parte contacts are permitted from the
time the Commission adopts this Notice
until the time a Public Notice is issued
stating that this matter has been placed

on the Sunshine Agenda, or until a final
Order disposing of the matter is adopted
by the Commission, which ever is
earlier. '

8. In general, an ex parte presentation
is any written communication (other
than formal written comments or reply
comments) directed to the merits or
outcome of a proceeding made to any
member, officer, or employee of the
Commission who is or may reasonably
be expected to be involved in the
decisional process in the proceeding and
which, if written, is not served on the
parties to the proceeding, and, if oral, is
made without advance notice to the
parties to the proceeding and without
opportunity for them to be present. Any
person who makes or submits a written
ex parte presentation shall serve on the
same day it is submitted a copy of same
on the Commission's Secretary for
inclusion in the public record. Any
person who makes an oral ex parte
presentation presenting data or
arguments not already reflected in that
person’s written comments, memoranda,
or other previous filings in the
proceeding shall provide on the day of
the oral presentation a written
memorandum to the Secretary (with a
copy to the Commissioner or staff
member involved) which summarizes
the date and arguments. Each ex parte
presentation described above must state
on its face that the Secretary has been
served, and also state by docket number
the proceeding to which it related. See
generally 52 FR 21.051 (1987) (to be
codified at 47 CFR 1.1208).

8. All relevant and timely comments
and reply comments will be considered
by the Commission. In reaching its
decision, the Commission may take into
account information and ideas not
contained in the comments, provided
that such information or a written
containing the nature and source of such
information is placed in the public file,
and provided that the fact of the
Commission’s reliance on such
information is noted in the Order.

10. This rulemaking proceeding is
instituted pursuasnt to our authority
under sections 4(i), 4(j), 201-205, and 403
of the Communications Act of 1934 as
amended, 47 U.S.C. 154(i), 154(j), 201-205
and 403. Comments on the proposed
rulemaking shall be due on November
23, 1987 with reply comments due on
December 11, 1987.

11. In accordance with the provisions
of § 1.419(b) of the Commission’s Rules,
47 CFR 1.419(b}, an original and five
copies of all comments, replies,
pleadings, briefs and other documents
filed in the proceeding shall be furnished
to the Commission. Members of the
public who wish to express their views

by participating informally may do so by
submitting one or more copies of their
comments without regard to form (as
long as the docket number is clearly
stated in the heading). Copies of all

filing will be available for public
inspection during regular business hours-
in the Commission’s Docket Reference
Room {Room 239 at its headquarters at
1919 M Street NW.,, Washington, DC.

List of Subjects in 47 CFR Part 65
Interstate rate of return, Prescription

procedures and methodologies.

Federal Communications Commission.

William ]. Tricarico,

Secretary.

[FR Doc. 87-24366 Filed 10-20-87; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 87-437; RM-5842]

Radio Broadcasting Services; Selma
and Union Springs, AL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition by Alexander
Broadcasting Company, licensee of
Station WALX(FM) {Channel 265A),"
Selma, AL, requesting the substitution of
Channel 265C2 for Channel 265A and
modification of its license to specify
operation on the higher class channel, in
order to provide that community with its
second wide coverage area FM service.
Additionally, petitioner requests the
substitution of Channel 231A for
Channel 265A at Union Springs,
Alabama, and modification of the
license of Station WSFU-FM, licensed
to Mar, Inc., to accommodate its
proposal.

DATES: Comments must be filed on or
before December 7, 1987, and reply
comments on or before December 22,
1987. N

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: Philip
M. Baker, Esq., 4701 Willard Avenue,
Wash., DC 20815.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
87-437, adopted September 25, 1987, and
released October 15, 1987. The full text
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of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-24372 Filed 10-20-87; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 87-439; RM-5889]
- Radio Broadcasting Services; Lake
City, FL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

Washington, DC 20036 (attorney for
petitioner).

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Dacket No.
87-439, adopted September 25, 1987, and
released October 15, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW, Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments,
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73;
Radio broadcasting.
Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-24374 Filed 10-20-87; 8:45 am)
BILLING CODE 6712-01-M

SUMMARY: This document requests
comments on a petition for rule making
filed by Holder Media, Inc., licensee of
Station WQPD(FM), Lake City, Florida,
which seeks to substitute Channel 232C2
for Channel 232A at Lake City, and to
modify its license to specify the class C2
channel.

DATES: Comments must be file on or
before December 7, 1987, and reply
comments on or before December 22,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Richard Hildreth, P.C.,
Fletcher, Heald and Hildreth, 1225
Connecticut Avenue NW., Suite 400,

47 CFR Part 73
[MM Docket No. 87-435; RM-5840]

Radlo Broadcasting Services; Lehigh
Acres, FL

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Dwyer Broadcasting, Inc.,
licensee of Station WOQJ-FM, Lehigh
Acres, Florida, which seeks to substitute
Channel 296C2 for Channel 296A at
Lehigh Acres, and to modify its license
to specify the Class C2 channel.

DATES: Comments must be filed on or
before December 7, 1987, and reply

comments on or before December 22,
1987.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Bruce A. Eisen, Kaye,
Scholer, Fierman, Hays, and Handler,
1575 Eye Street, NW., Washington, DC
20005 (attorney for petitioner).

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
87-435, adopted September 25, 1987, and
released October 15, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-24368 Filed 10-20~87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 87-438; RM~5894)

Radio Broadcasting Services; West
Palm Beach, FL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.
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SUMMARY: This document requests
comments on a petition for rule making
filed by ].]. Taylor Companies, Inc.
proposing to upgrade its facilities for
Station WEAT-FM, West Palm Beach,
Florida by substituting Class C Channel
282 for Channel 282C1 and modifying its
license accordingly. Petitioner proposes
to relocate its transmitter to a site 26.5
kilometers (16.5 miles) southwest of the
city.

DATES: Comments must be filed on or
before December 7, 1987, and reply
comments on or before December 22,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: John J. Duffy, Pierson, Ball
and Dowd, 1200 18th Street NW.,
Washington, DC 20036 (attorney for
petitioner).

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
87-438, adopted September 25, 1987, and
released October 15, 1987. The full text
of this Commission decision is available
for inspection and,copying during
normal business hours in the FCC
Dockets Branch {Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857~3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory _
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed

Rule Making is issued until the matter is -

no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-24373 Filed 10-20-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 87-436; RM-6024]

Radio Broadcasting Services; Eagle
Nest and Angel Fire, NM

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition by Francis
O’Connell d/b/a Moreno Valley
Broadcasting, Inc. requesting the
allocation of Channel 256C2 to Eagle
Nest and Angel Fire, NM, on a
hyphenated basis, as the communities
first local FM service. Channel 256C2
can be allocated to Eagle Nest or Angel
Fire in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction. Petitioner
is requested to furnish additional
information to show that Eagle Nest
and/or Angel Fire are communities for
allotment purposes and to show that
they are so intertwined to warrant a
hyphenated allocation.

DATES: Comments must be filed on or
before December 7, 1987, and reply
comments on or before December 22,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Francis O’Connell, Moreno
Valley Broadcasting, Inc., P.O. Box 181,
Eagle Nest, New Mexico 87718
{petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
87436, adopted September 25, 1987, and
released October 15, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800,

2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration of court review, all ex
parte contacts are prohibited in
Commssion proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

(FR Doc. 87-24371 Filed 10~20-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
(MM Docket No. 87-433; RM-5994]

Radio Broadcasting Services;
Brookville and Punxsutawney, PA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition by Strattan
Broadcasting requesting the substitution
of Channel 288B1 for its Channel 240A
at Brookville, PA, and the modification
of its license for Station WMKX to
specify the higher powered channel. In
addition, petitioner requests the
substitution of Channel 281A for
Channel 288A at Punxsutawney, PA,
and the modification of Renda Radio,
Inc.’s license for Station WPXZ to
specify Channel 281A. Channel 288B1
can be allocated to Brookville in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of a
site restriction. It cannot, however, be
used at Station WMKX'’s present
transmitter location or the site specified
in its pending application due to a short-
spacing to Station WCHX at Lewistown,
PA. Channel 281A can be allocated to
Punxsutawney, PA in compliance with
the Commission’s minimum distance
separation requirements and can be
used at Station WPXZ's present
transmitter site. An Order to Show
Cause is directed to Renda Radio, Inc.
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concerning the modification of its
license for Station WPXZ. Canadian
concurrence is required since both
Brookville and Punxsutawney are
located within 320 kilometers of the
U.S.-Canadian border.

DATES: Comments must be filed on or
before December 7, 1987, and reply
comments on or before December 22,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Robert L. Olender Esq.,
Baraff, Koerner, Olender & Hochberg,
P.C., 2033 M Street NW,, #203,
Washington, DC 20036 (Counsel to
petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
87-433, adopted September 17, 1987, and
released October 15, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW,, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration of court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 87-24370 Filed 10-20-87: 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 87-434, RM-6021]

Radio Broadcasting Services; Surfside
Beach, SC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

summARy: This document requests
comments on a petition by Jones,
Eastern of the Grand Strand, Inc.,
licensee of Station WYAK-FM, Surfside
Beach, South Carolina, proposing the
substitution of Channel 276C2 for
Channel 278A at Surfside Beach and the
modification of its license to specify the
higher powered channel. Channel 276C2
can be allocated to Sufrside Beach in
compliance with the Commission’s
minimum distance separation
requirements and used at Station
WYAK-FM's present transmitter
location. In view of the fact that this
proposal represents a co-channel
upgrade, we shall not accept competing
expressions of interest in use of the
channel at Surfside Beach nor require
the petitioner to demonstrate the
availability of an additional equivalent
channel. See section 1.420(g) of the
Commission’s Rules.

DATES: Comments must be filed on or
before December 7, 1987, and reply
comments on or before December 22,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Martin R Leader, John Joseph
McVeigh, Fisher, Wayland, Cooper &
Leader, 1255 23rd Street NW., Suite 800,
Washington, DC 20037 (Counsel to
petitioner), ’

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
87-434, adopted September 11, 1987, and
released October 15, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street NW,, Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration of court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channe! allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

{FR Doc. 87-24369 Filed 10-20-87; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposal