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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in

. the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week,

DEPARTMENT OF AGRICULTURE
Farmers Home Administration
7 CFR Parts 1924 and 1944

Revision and Redesignation; Planning
and Performing Site Development
Work; Correction

AGENCY: Farmers Home Administration,
USDA.

ACTION: Correction to final rule.

SUMMARY: The Farmers Home
Administration corrects a final rule
published on May 22, 1987 at 52 FR
19282 with an effective date of June 22,
1987. Several amendments incorrectly
identified the removed text. The
intended effect of this action is to
correctly identify the removed text so it
will not be carried over into the revised
regulation.

EFFECTIVE DATE: December 22, 1987.

FOR FURTHER INFORMATION CONTACT:
James A. Weibel, Senior Loan Officer,
Single Family Housing Processing
Division, Farmers Home Administration,
USDA, Room 5346, South Agriculture
Building, Washington, DC 20250.
Telephone (202) 382-1485.
SUPPLEMENTARY INFORMATION: In the
final rule published on Friday, May 22,
1987, Amendment 4 to Part 1924, Subpart
A, and amendments 17 and 18 to
Subpart E of Part 1944, were incomplete
in the wording of the amendatory
language. Amendment No. 4 changed a
reference in § 1924.5(d)(2). Amendment
No. 17 changed a reference in
§ 1944.212(p)(3). Amendment No. 18
changed a reference in paragraph (c}{(1)
and in the introductory text of
paragraph (d}(1) of § 1944.222.

Therefore, the Federal Register of May
22,1987 (52 FR 19282) is corrected as
follows:

1. On page 19283, third column, line 4
of Amendment No. 4, insert “Exhibit A

of" in the parenthesis before the word
“FmHA”.

2. On page 19302, in the first column,
in line 5 of Amendment No. 17, change
the parenthetical phrase to read
“{(FmHA Instructions 1924-A and
424.5).”

3. On page 19302, in the first column,
in the 6th line, under Amendment No. 18,
change the parenthetical phrase to read,
“(FmHA Instruction 1924-A and 424.5).”

Date: December 186, 1987.
Vance L. Clark,

Administrator, Farmers Home
Administration.

[FR Doc. 87-29292 Filed 12-21-87; 8:45 am]
BILLING CODE 3410-07-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 125

Procurement Automated Source
System

AGENCY: Small Business Administration,
ACTION: Final rule.

summARy: The Small Business
Administration (SBA) is hereby
amending its regulations establishing a
schedule of fees for services provided in
conjunction with the Procurement
Automated Source System.

EFFECTIVE DATE: January 1, 1988.

FOR FURTHER INFORMATION CONTACT:
Robert |. Moffitt, Deputy Associate
Administrator for Procurement
Assistance, 1441 L Street NW., Room
600, Washington, DC 20416, (202) 653—
6635.
SUPPLEMENTARY INFORMATION: The
Small Business Administration
maintains the Procurement Automated
Source System (PASS) through a private
contractor and allows small and large
businesses and Government agencies
direct access to the system by use of a
PASS identification number (PASS ID].
Formerly SBA charged direct access
users only $24 an hour for on-line time.
Because direct access PASS users
receive a valuable benefit and the
system is expensive to operate, the SBA
is establishing a schedule of fees that is
more reflective of the cost and value of
on-line PASS use in § 125.10(b). The
schedule will charge non-SBA PASS
users $50 per hour of PASS usage, and
each PASS ID holder will be charged a

minimum monthly fee of $50 which will .

be offset against its first hour of PASS
usage. The rate of $50 per hour is
supported by a recent cost analysis of
PASS time. Each PASS user is entitled
to two copies of the PASS User Guide
for each PASS ID it uses. There will also
be a charge for extra copies of the PASS
User Guide and other materials.

With implementation of a fee
schedule, the private contractor will be
responsible for billing non-SBA direct
access users quarterly. Direct access
users include nongovernmental
organizations and Government agencies.

The Notice of Proposed Rulemaking
{NPRM) concerning PASS fees was
published in the Federal Register on
August 25, 1987, with a 30-day comment
period. SBA received three comment
letters. Two of the commenters '
expressed the view that $50 per hour for
PASS use was too high and would be a
deterrent to future use and, therefore,
the per hour price should remain at $24.
The third commenter objected to the
implementation of a monthly minimum
charge. That commenter suggested that
the SBA either refrain altogether from
implementing a monthly minimum
charge or, in the alternative, exempt not-
for-profit educational institutions from
such minimum charge.

SBA has carefully considered these
comments. For the reasons set forth
above, we have chosen 1o retain the $50
per hour charge and the $50 monthly
minimum charge, however. SBA believes
that such fees are neither unreasonable
nor unduly burdensome, either for
profitmaking or for not-for-profit
organizations. The increase in charges is
required by the continuing increase in
the costs of operating the PASS system.

Such charges are still well below any
comparable commercial system and
well below the actual costs of operation.
Moreover, this is the first time PASS
fees have been increased since 1981.
Such fees comport with the President’s
stated policy that users of government
services should pay a portion of the
costs of such services.

“The final rule is virtually identical to
the proposed rule published on August
25, 1987, with minor changes in the
language to improve clarity. The term
“nongovernmental organizations” has
been substituted for “large commercial
firms” to clarify that the PASS system is
available to not-for-profit institutions as
well as to for-profit businesses. The
language describing the hourly and
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minimum charges has been revised to
clarify that fractions of an hour over and
above the first hour of PASS use will be
charged on a pro rata basis. Finally, the
word “monthly” in reference to user
billing has been changed to “quarterly”
to reflect current billing practices.

Compliance With Executive Order
12291, The Regulatory Flexibility Act (5
U.S.C. 601, et seq.), and the Paperwork
Reduction Act (44 U.S.C. Ch. 35)

Executive Order 12291

For the purposes of E.O. 12291, SBA
has determined that this final rule is not
a major rule because it will not have an
annual effect on the economy of $100
million or more; or cause a major
increase in costs for consumers,
individuals, industries, Federal, State, or
local government agencies, or
geographic regions; or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of U.S.-
based businesses to compete with
foreign-based businesses in domestic or
export markets.

Regulatory Flexibility Act

For purposes of the Regulatory
Flexibility Act (5 U.S.C. 601, et seq.),
SBA certifies that this rule will not have
a significant economic impact on a
substantial number of small entities. The
vast majority of entities potentially
affected by this rule would not be
considered small for purposes of the
Regulatory Flexibility Act.

Paperwork Reduction Act

This rule will not impose any
reporting or recordkeeping requirements
which would be subject to the
Paperwork Reduction Act, 44 U.S.C. ch.
35. -

List of Subjects in 13 CFR Part 125

Government procurement, Small
business, Technical assistance.

For reasons set forth above, Title 13,
Part 125 of the Gode of Federal
Regulations, is amended as follows:

PART 125—[ AMENDED]
1. The authority citation for Part 125 is
revised to read as follows:

Authority: Secs. 5(b)(6). 8 and 15 of the
Small Business Act, 72 Stat. 384, as amended
{15 U.S.C. 631. ef seq.), 31 U.S.C. 9701, 9702, 96
Stat. 1051).

§125.10 [Redesignated as §125.11)

2. Section 125.10 is redesignated as
§125.11.

§125.9 [Redesignated as § 125.10 and
Amended}

3. Section 125.9(i) is redesignated as
§125.10, Procurement Automated Source
System (PASS) and amended by
redesignating the third through ninth
sentences as paragraph (a) “Inclusion in

PASS," and by adding a new paragraph .

(b) to read as follows:
§125.10 [Amended)]

* * * - *

(b) Access to PASS. Government
agencies and nongovernmental
organizations that provide substantial
prime contracting and/or subcontracting
opportunities to small business firms
may be provided direct access to PASS
if they so desire. All those with direct
access to PASS (Pass users) will receive
an identification number (PASS ID) and
will be charged $50 per hour for PASS
usage with a minimum monthly charge
of $50 per PASS ID. Each fraction of an
hour over and above the first hour will
be charged on a pro rata basis. All users
will be billed quarterly, and all fees will
be paid directly to the private contractor
selected by SBA to operate PASS. The
contractor will bill SBA on a monthly
basis for the operation of PASS in
accordance with the current contract
provisions minus any fees it collects
from non-SBA users. Each PASS ID
entitles a direct access user to two PASS
User Guides at no charge. Additional
copies of the User Guides and copies for
anyone without a PASS ID can be
purchased from SBA or the contractor
for $25 each. The on-line usage fee, User
Guide fee and any other related fee may
be changed by SBA from time to time as
required to reflect increased costs. Any
fee change will be effective upon
publication of a notice in the Federal
Register.

Dated: December 7, 1987.

James Abdnor,

Administrator.

[FR Doc, 87-29246 Filed 12-21-87; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Adminlistration
14 CFR Part 39 .

(Docket No. 87-NM-161-AD; Amdt. 39-
5815] )

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends an
existing airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, which requires
inspection and replacement, as
necessary, of the nacelle strut midspar
fuse pins. This action amends the
applicability and is prompted by the
discovery by the manufacturer that
three additional airplanes may have had
the older style fuse pins installed as an
option in production. This condition, if
not corrected, could result in failure of
the pin and separation of the engine
from the airplane.

EFFECTIVE DATE: January 19, 1988.

ADDRESSES: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.0O. Box 3707, Seattle, Washington
98124. This information may be
examined at FAA, Northwest Mountain
Region, 17900 Pacific Highway South,.
Seattle, Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Dan R. Bui, Airframe Branch, ANM-
1208; telephone (206) 431-1919. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.

SUPPLEMENTARY INFORMATION: The FAA
issued AD 86-22-01, Amendment 39—

' 5437 (51 FR 36002; October 8, 1988), to

require periodic inspection, or
replacement, of older style nacelle strut
midspar fuse pins to prevent their failure
by fatigue initiated by corrosion. Failure
of a pin can lead to separation of the
affected engine from the airplane.

This amendment is prompted by the
discovery by the manufacturer that
three airplanes, which may have had the
older style fuse pins installed as an
option in production, were not included
in the effectivity of Boeing Service
Bulletin 747-54-2063, Revision 4, dated
June 6, 1988, which was referenced in
the applicability statement of AD 86-22-
01.
The FAA has reviewed and approved
Revision 5 to Boeing Service Bulletin
747-54~-2063, dated September 24, 1987,
which adds three foreign-operated
airplanes to the effectivity of the service ,
bulletin.

The aforementioned additional
airplanes are not registered in the
United States. However, the FAA has
determined it is necessary to amend the
existing AD to add the additional
airplanes because, in accordance with
existing provisions of the bilateral
airworthiness agreemeénts, the FAA .
must issue the AD to advise foreign
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regulatory agencies of an unsafe
condition that may exist or develop on
affected foreign-registered airplanes.

Because this amendment in no way
changes the substantive requirements of
the existing AD, and because the change
in applicability of the existing AD does
not affect any U.S. operator, the FAA
has determined that notice and public
procedure hereon are unnecessary, and
good cause exists for making this
amendment effective in less than 30
days.

For this reagon, the FAA has
determined that this regulation is not
considered to be major under Executive
Order 12291 or significant under DOT
Regulatory Policies and Procedure (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this rule
will not have a significant economic
impact, positive or negative, ona
substantial number of small entities.

List of Subjects in CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By amending AD 86-22-01,
Amendment 39-5437 (51 FR 36002;
October 8, 1986}, by revising the
applicability statement to read as
follows:

BOEING: Applies to Model 747 geries
airplanes, listed in Boeing Service
Bulletin 747-54-2063, Revision 5, dated
September 24, 1987, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

This amends AD 86-22-01, Amendment 38~
5437.

This amendment becomes effective January
19, 1988, _

Issued in Seattle, Washington, on
December 15, 1867.
Wayne }. Barlow,
Director, Northwest Mountain Region.
|FR Doc. 87-29249 Filed 12-21-87; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 87-AWP-30]

Revision to Window Rock, AZ,
Transition Area .

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Correction to final rule.

SUMMARY: An error was noted in the
final rule regarding revision to Window
Rock, AZ transition area that was
published in the Federal Register on
November 19, 1987, (52 FR 44377)

(Airspace Docket No. 87-AWP-30}. This

action corrects that error.

EFFECTIVE DATE: 0901 UTC, January 14, -
1988.

FOR FURTHER INFORMATION CONTACT:
Frank Torikai, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration (FAA}, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (213] 297-
1648.

SUPPLEMENTARY INFORMATION:
History

Federal Register document 87-268686,
published on November 19, 1987, revised
the description of the Window Rock,
AZ, transition area. An error wasg
discovered in the geographical
description of the revised transition area
and this action corrects that error.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—{1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under BOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3}
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certifed that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. '

List of Subjects in 14 CFR Part 71
Aviation Safety, Transition area.
Adoption of the Correction

Accordingly, pursuant to the authority
delegated to me, Federal Register
Document (87-26668), as published in
the Federal Register on November 18,
1987, is corrected as follows:

Window Rock, AZ [Revised]

By removing “to lat. 35°31'07* N., long.
108°58'32" N.,” and substituting “to lat.
35°31'07” N., long. 108°58'32" W.,",

Issued in Los Angeles, California, on

" December 3, 1987.

Jacqueline L. Smith,

Manager, Air Traffic Division, Western-
Pacific Region.

[FR Daoc. 87-29251 Filed 12-21-87; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 87-ASW-33]

Establishment of Transition Area;
Berclair, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This final rule will establish a
transition area at Berclair, TX. The
development of a standard instrument
approach procedure (SIAP) by the
Department of Navy to the Navy
Auxiliary Landing Field (NALF) located
at Goliad Airport, Berclair, TX, has
made this action necessary. The
intended effect of this action is to
provide adequate controlled airspace for
aircraft executing the SIAP to Goliad
NALF. Coincident with this aetion, the
airport status will change from visual
flight rules (VFR) to instrument flight
rules (IFR).

EFFECTIVE DATE: 0901 UTC, March 10,
1988.

FOR FURTHER INFORMATION CONTACT:
Bruce C. Beard, Airspace and
Procedures Branch, Air Traffic Division,
Southwest Region, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193~
0530, telephone (817} 624-5561.

SUPPLEMENTARY INFORMATION:

History

On August 14, 1987, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) by
establishing a transition area at Berclair,
TX (52 FR 32562).

Interested persons were invited to
participate in this rulemaking -
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is that
proposed in the notice. Section 71.181 of
Part 71 of the Federa] Aviation
Regulations was republished in
Handbook 7400.6C, dated January 2,
1987.
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The Rule

This amendment to Part 71 of the
Federal Aviation Regulations will
establish a 700-foot transition area to be
located at Goliad NALF, Berclair, TX.
The development by the Department of
Navy of an SIAP serving the Goliad
NALF has necessitated the action. The
effect of this action will provide
adequate controlled airspace for aircraft
executing this SIAP. Coincident with
this action, the airport status will change
from VFR to IFR,

The FAA has determined that this
regulation only involves an-established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
. not a “significant rule” and DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979}); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it .
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
" Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71—{AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983); 14 CFR 11.69.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

Berclair, TX [New]

That airspace extending upward from 700
feet above the surface within an 8.5-mile
radius of the Goliad NALF (latitude 28°36'30"
N., longitude 87°36'33" W.}, within 4 miles
each side of the 315° radial of the Goliad
TACAN (latitude 28°3725” N., longitude
97°37°30" W.), and extending from the 8.5-
mile radius area to 11.5 miles northwest of
the airport; excluding that portion that
coincides with the Beeville, TX, Transition
Area.

Issued in Forth Worth, TX, on December 2,
1987. .

Larry L. Craig,

Manager, Air Traffic Division, Southwest
Region.

{FR Doc. 87-29252 Filed 12-21-87; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 25497; Amdt. No. 1363]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

suMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide

. safe and efficient use of the navigable

airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982,

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

" 2.The FAA Regional Office of the region

in which the affected airport is
located; or .

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—
Individual SIAP copies may be
obtained from:
1. FAA Public Inquiry Center (APA-200),
FAA Headquarters Building, 800

Independence Avenue SW.,
‘Washington, DC 20591; or

2. The FAA Regional Office of the region
in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFS-230), Air
Transportation Division, Office of Flight
Standards, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number. : .

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
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immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided. .

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, 1 find that notice and public
procedure before adopting these SIAPs
is unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3}
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Approaches, Standard mstrument,
Incorporation by reference.

Issued in Washington, DC, on December 11,

1987,
Robert L. Goodrich,
Director of Flight Standards.

Adoption of The Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0801 G.M.T. on the dates
specified, as follows:

PART 97—{AMENDED]

1. The authority citation for‘Pa‘-rt 97
continues to read as follows:
Authority: 49 U.S.C. 1348, 1354(a), 1421, and

1510; 49 U.S.C. 106(g) (revised, Pub. L. 97—449,
January 12, 1983; and 14 CFR 11.49(b)(2})}.

§§ 97.23, 97.25; 97.27, 97.29 97.31, 97.33 and
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN:; § 97.25 LOC, LOC/DME,
LDA. LDA/DME, SDF, SDF/DME;

§ 97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs:
§ 97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

* * * Effective March 10, 1958
Chestgr. CT—Chester, RNAV RWY 17, Amdt.

Merrden, CT—Meriden Markham Muni, VOR -

RWY 36, Amdt. 1

Meriden, CT-—Meriden Markham Muni, NDB
RWY 36, Amdt. 5 )

Oxford, CT—Waterbury-Ox{ford, NDB RWY
18, Amdt. 3

Oxford, CT—Waterbury-Oxford, NDB RWY
36, Amdt. 4

Oxford, CT—Waterbury- Oxford ILS. RWY»
36, Amdt. 7

‘Oxford, CT—Waterbury-Oxford, RNAV
RWY 18, Amdt. 3 ’

Bedford, MA—Laurence G Hanscom Fid,
NDB RWY 11, Amdt. 19

- Bedford, MA—Laurence G Hanscom Fld ILS

RWY 11, Amdt. 22

Fishers Island, NY—Elizabeth Field, VOR—A
Amdt. 5

Monticello, NY--SuIIlvan County Intl, NDB
RWY 15, Amdt. 5

Monticello, NY—Sullivan County lntl ILS
RWY 15, Amdt. 4

Block Island, RI—Block Island State, VOR/
‘DME RWY 10, Amdt. 1

Block Island, RI--Block Island State, NDB
RWY 10, Amdt. 1

Block Island, RI—Block Island Slate, VOR
RWY 28, Amdt. 1

Newport, RI-—Newport State, NDB RWY 4,
Amdt. 2

Westerly, RI—Westerly State, VOR-A, Amadt.

9

Westerly, RI—-Westerly State, NDB RWY 7
Amdt. 1

Westerly, RI—Westerly State, LOC RWY 7,
Amdt.3 -

* * * Effective February 11, 1988

Gainesville, GA—Lee Gilmer Memorial, LOC
RWY 4, Amdt. 4

Gainesville, GA—Lee Gilmer Memorial, NDB
RWY 4, Amdt. 4

Metter, GA—Metter Muni, NDB RWY 10
Amdt. 2

Lexington, KY-B]ue Grass, ILS RWY 22,
Amdt. 10

Winston Salem, NC—Smith Reynolds, ILS
RWY 33, Amdt. 25

Brenham, TX—Bernham Muni, NDB RWY 16,
Amdt. 3

* * * Effective January 14, 1988

San Diego (El Cajon), CA—Gillespie Field,
LOC-D, Amdt. 8

Raleigh-Durham, NC—Raleigh Durham, ILS.
RWY 23R, Amdt. 3

‘Mayaguez, PR—Mayaguez, NDB RWY'04,
Orig., CANCELLED

Manistee, MI—Manistee Co-Blacker, VOR .
RWY 9, Amdt. 8

Manistee, MI—Manistee CO-Blacker, VOR
RWY 27, Amdt. 8

Houston, TX—Houston Intercontinental, ILS
RWY 26, Amdt. 11

Manitowoc, WI—Manitowoe County, VOR
RWY 17, Amdt. 12

Manitowoc, WI—Manitowoc County, VOR.
RWY 35, Amdt. 11

Manitowoc, Wi—Manitowoc County, ILS

. RWY 17, Amdt. 1

* *+ * Effective December 4, 1987

Rocky Mount, NC—Rocky Mount-Wilson, ILS
RWY 4, Amdt. 12

* * * Effective November 27, 1987

Linden, N]—Linden, NDB-B, Amdt. 4
Manville, NJ—Kupper, VOR-A, Amdt. 4

§97.23 [Amended]

The FAA published an Amendment in
Docket No. 25451, Amdt. No. 1361 to Part
97 of the Federal Aviation Regulations
(VOL 52 FR No. 230 Page 45618; dated
Tuesday, December 1, 1987) under
§ 97.23 effective 14 JAN 88 which is
hereby amended as follows:

Fairbanks, AK—Fairbanks, Intl, HI-ILS RWY
19R, Amdt. 1 EFF 14 JAN 88 is hereby

rescinded. .

[FR Doc. 87-28250 Filed 12-21-87; 8:45 am}
BILLING CODE 4910-13-M

Office of the Secretary
14 CFR Parts 234 and 255

[Docket No. 44827 Amdt. Nos. 234-3 and
255-51

Airline Service Quality Performance

AGENCY: Office of the Secretary, DOT.

ACTION: Interim final rule; request for
comments.

SUMMARY: In response to a request from
the Air Transport Association (ATA),
the Department is amending its rule on
airline service quality performance to
allow computerized reservations system
{(CRS) vendors 10 days, instead of 5
days, to include in their CRS displays
the flight delay and cancellation -

- information submitted by the

participating carriers. The Department
also is amending the on-time
performance code portion of Part 255 to
require participating carriers to assign a
letter code to flights scheduled to
operate three times or less duringa |
month in their reports to CRS vendors.
These changes are effective immediately
to give carriers suffrcrent time to make
ad]ustments, however, comments are .
requested on them and changes may be
made later in response to comments, In
addition, a reply to a question posed by

. Pan American World Airways (Pan Am])
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is discussed and appended to this
document for information purposes.
DATES: This amendment is effective on
December 22, 1987. Comments should be
filed in Docket 44827 and received no
later than January 6, 1988. :

ADDRESS: Documentary Services
Division, C-55, U.S. Department of
Transportation, 400 7th Street SW.,
~ Room 4107, Washington, DC 20590. Six
copies should be submitted.
Commenters should include a self-
addressed postcard if they desire
notification of receipt of their comments
by the Department.

FOR FURTHER INFORMATION CONTACT:
Sam Whitehorn or Gwyneth Radloff, at
400.7th Street, SW., Washington, DC
20590, (202} 366-9307; Barry Molar, at
the above address or by phone at (202)
366-9285; Shelton Jackson, at the above
address or by phone at (202) 366-5397; -
or Robin Caldwell, at the above address
or'by phone at (202) 366-9059.
SUPPLEMENTARY INFORMATION: By a
‘final rule published in the Federal
Register on September 9, 1987, the
Department.of Transportation (DOT or
Department) added a new Part 234,
which requires 14 air carriers to submit
certain flight performance data to the
Department each month for public
dissemination, and to CRS vendors for
incorporation into their primary
schedule and availability displays. The
information provided to vendors must
be in the form of a single-digit on-time
performance code summarizing each
flight's monthly performance as reported
in the data submitted to DOT. The
carriers must deliver their monthly
summary codes to their CRS vendors.by
the fifteenth day of the following month.
The final rule also amended 14 CFR
255.4 to require CRS vendors to include
that information on their primary
schedule and availability displays
- within 5 days after receiving it. In
addition, the carriers must provide this
information to consumers, upon request,
through the carriers' ticketing or
‘reservations agents.

" ATA Request

In an October 2, 1987 letter to DOT,
the Air Transport Association (ATA)

requested a permanent waiver of the 5- "
day display requirement in § 255.4(e)(1) -

in favor of a 10-day period. ATA stated
that the most efficient mechanism for
transmitting the on-time performance
codes is for the carriers to insert them as
an additional data element in the tapes
they submit to the vendors to update
their CRS schedules. The rule’s' monthly -
deadlineg for submitting and displaying
the summary codes preclude easy
integration into the existing process for

updating the CRS schedule displays,
since CRS vendors generally arrange

- their loading dates during low usage

periods for their computer systems,
which usually occur on weekends.
These loading dates are arranged a year
or more in advance.

Because of the varying lead times
needed by carriers and the use of
weekends, data submitted, for example,
on the 15th of any month, particularly if
it falls on a Thursday or Friday, may not
be loaded by a vendor until the
following weekend (the 24th or 25th) to
accommodate the preparation and
loading schedules of the carriers, third
party transmitters and the vendors.
Consequently, ATA believes that,
although vendors usually will achieve a
shorter turn-around time, a 10 day .
period will give them the flexibility they
need to mesh the requirements of the
rule with existing industry practice, -
without incurring the unnecessary costs
of creating an independent reporting
system for this data. A copy of the ATA
letter has been placed in Docket 44827.

We believe that ATA's request has
merit. In developing the disclosure rule,
we sought to minimize the impact of the
requirements on the carriers and
maximize the usefulness of the
information provided to consumers.
Amending the rule will not affect the
usefulness of the data to consumers, and
any possible adverse impact of delaying
the availability of the next month’s data
to consumers for an extra 5 days will be
minimal. It also should eliminate the
costs to carriers of creating and
maintaining a separate updating system
to accommodate our rule.

In addition, ATA pointed out that °
§ 255.4(e)(1) does not reflect the
involvement of third parties in the
transmission of the data to the CRS
vendors, although the preamble
recognized their role. ATA asks that
third parties be mentioned in that
section. We have made this technical
change. ATA also asked the Department
to clarify the meaning of “within" and
“less than” 15 minutes. We addressed
this definition in the Reporting Directive
issued by the DOT’s Research and
Special Programs Administration, Office

“of Aviation Information Management

(OAIM) on October 5, 1987.
De Minimis Flight Codes

The Department also is amending the
on-time performance code requirements.
In response to questions posed by two
carriers with respect to compliance with
Parts 234 and 255, we are requiring that

- carriers assign the letter *'U” as the code

for any flight scheduled to operate three
times or less during a month in their
report to CRS vendors. This change

recognizes that if a flight has a small
number of operations in one month, the
delay rate may be somewhat misleading
to consumers. This may be particularly -
true where a carrier adds a flight with
only a few operations during a holiday
period. A minimal number of operations
may be an unreliable basis for
indicating the on-time performance of
that particular flight when its on-time
performance code is displayed the next
month. Therefore, number codes for
these flights shall not be reported by
carriers for CRS display purposes. This
is consistent with the treatment of new
flights, which are given the letter code
“N". Carriers must continue to submit
on-time performance data on these
flights to the Department. .
We therefore are amending 14 CFR -
255.4{e)(1) to extend the 5-day deadline
to 10 days to accommodate the existing

- system for updating schedules and to

include a reference to third parties.

In addition, we are amending § 234.8
{a) and (b)(4) to require-carriers to
assign the letter code “U” to any flight
that operates three times or less during a
month in their reports to CRS vendors.

Pan Am Request

In an October 20 letter to DOT, Pan
American, who was not signatory to
ATA's request, stated that it supports
the ATA request if DOT clarifies the
CRS vendors’ obligation to load each
month'’s on-time performance data for
all carriers, including the vendors own
data, at the same time. Pan American
believes that carriers that are also
vendors will be able to manipulate the
timing of loading of their on-time
performance data to place themselves in
the most favorable competitive position.
Pan American urges the Department to
issue an information directive clarifying
the vendors, obligation to load all of a
month's data at the same time and
further suggests that a specific date be
set for loading, e.g., the third Saturday of
the following month.

On November 4; 1987, Amencan

. Airlines sent DOT a letter that
.supported the. ATA request and called

Pan Am’s concern unfounded, because
14 CFR 255.4(d) requires a vendor to

‘apply the same standards of care and :

timeliness to loading information
concerning other carriers as it applies to
the loading of its own data. Our reply to
Pan Am's letter stressed that DOT's
current rules explicitly prohibit these
actions by carrier/vendors.

Copies of Pan Am’s letter, American's
letter and our reply have been placed in
the docket.
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Procedural Matters

While we are adopting the 10-day and
“U” provisions immediately, we request
comments on them. Our decision to
make this change now is predicated on
the impending requirements of Parts 234
and 255 for carriers to provide on-time
performance data to vendors and for
vendors to load and display the data in
CRS’s. These requirements take effect
during the month of December; to avoid
any confusion, immediate adoption is
required. If comments demonstrate a
need for a subsequent change, we will
do so.

Under section 553(d) of the
Administrative Procedure Act, the
Department finds good cause to issue
this final rule without prior notice and
opportunity for comment. The -
amendment relieves a restriction and
will enable CRS vendors to meet thé
CRS display requirements of the rule
and integrate the required data into their
current system for updatmg information.
Immediate adoption will give carriers
submitting data to CRS vendors, or to a
third party for transmission to the
vendors, sufficient time to make the
necessary adjustments; notice and
c}(\)mment procedures would not permit
this

The Department has determined that
this rule is not major within the meaning
of Executive Order 12291 or significant
under the Department's regulatory
policies and procedures. This
amendment will make only minor

" changes that will ease implementation
of the CRS display requirement. A
regulatory evaluation was prepared in
developing the initial rule and is
available in the docket. Therefore, no
further evaluation is necessary. I certify
that this rule will not have a significant
economic impact on a substantial
number of small entities for the
purposes of the Regulatory Flexnblllty
Act. None of the affected certificated air
carriers or CRS vendors are small
businesses within the meaning of the
Act. The Department also has concluded
that this rule will not have a significant
impact on the environment under the

"National Environmental Policy Act. The
rule does not impose any additional
paperwork reporting requirements. .

List of Subjects
14 CFR Part 234

Advertising, Air carriers, Consumer
protection, Reporting requirements, -
Travel agents.

14 CFR Part 255

. Advertising, Air carriers, Air
transportation-foreign, Antitrust,

Consumer protection, Essential air
service, Travel agents.

Issued in Washmgton DC, on December 11,
1987.
Jim Burnley, ) .
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department amends Title
14, Chapter II, Subchapter A of the Code
of Federal Regulations as follows:

PART 234—AIRLINE SERVICE
QUALITY PERFORMANCE REPORTS

1. The authority for Part 234 continues
to read:

Authority: 49 U.S.C. 1302, 1324, 1374, 1377
and 1381; 5 U.S.C. 553(e) and 14 CFR 302.38.

2. Section 234. 8(a) is amended by
revising the second sentence to read as
follows:

§ 234.8 Calculation of on-time
performance codes.

{a) * * * The calculations shall be
performed for each reportable flight,
except those scheduled to operate three
times or less during a month. * * * °

3. Section 234.8(b)(4) i 1s revxsed to read
as follows:

[b) * ko

(4) In the case of a new fhght carriérs-
shall assign a performance code -
consisting of the letter “N.” A flight that
is not a new flight shall be assigned the
performance code calculated for the
flight that it replaces, even if the two
flights do not have the same flight
number. In the case of a flight scheduled
to operate three times or less during a
month, carriers shall assigna

performance code consisting of the letter '

uU "

* x * * *

PART 255—CARRIER-OWNED
COMPUTER RESERVATION SYSTEMS

1. The authonty of Part 255 continues
to read:

Authority: 49 U.S.C. 1302, 1324, 1374 1381,
1389 and 1502.

2. Section 255. 4{e)(1) is revxsed to read
as follows:

§ 255.4 Display of information.
* * - * . *

* kK

(e )

(1) Within 10 days after recelving the
information from participating carriers
or third parties, each vendor shall -
include in all primary schedule and
availability displays the on-time
performance code for each nonstop” -
flight segment and one-stop or multl- ,
stop single plane fhght for whicha "
participating carrier provides a code

* * * * *

Editorial Note: This Appendix will not
appear in the Code of Federal Regulations.

Mr. David M. O*Connor,

Special Counsel, Covernment and
International Affairs, Pan American
World Airways. Inc., 1660 L Street, NW.,
Washington, DC 20036.

Dear Mr. O'Connor: Thank you for your
letter of October 20, 1987, requesting
clarification of the procedures for loading the
new on-time flight performance codes into
CRS vendor flight displays, as required by
our recent Airline Service Quality Rule.

You have asked whether our new rule
would permit a carrier vendor to incorporate
its own flight performance codes into its CRS
on a different schedule than that used for-

other carriers. You suggest that the vendors,

under the rule, could load their own data as
early as the first of the month or as late as
the 20th of the month. This flexibility then
could give such vendors an advantage over
other carriers in certain circumstances. You
claim that this flexibility contravenes the
Department's intention to provide consumers
with simple, straightforward information on
each flight’s on-time performance. To address
this potential problem, you suggest that a
specific date be used for all loading of data or
that the loading be done in accordance:with a
set schedule for the-vendors and other
carriers.

Under 14 CFR 255. 4(d](l). vendors are
required to apply the same standards of care
and timeliness to loading information
concerning other carriers as to the loading of
their own data. This provision clearly would

‘prohibit the types of actions you view as

possible. The Department would be
concerned if vendors appeared to be loading
their own data and other carriers’ during |
different time periods, or if the loading dates
fluctuated from month to month. We trust
that all of the carriers subject to the rule are
aware of this potential problem and will not
hesitate to bring it to our attention. In
addition, as you note, our recent rule does not
envision providing vendors with the
opportunity to manipulate the loading of data
to provide themselves with a more favorable
position vis-a-vis their competitors. If such
circumstances do arise, the Department has
ample authority to address the situation
under the CRS rules and section 411 of the
Federal Aviation Act.

We do not see a need to set a specific date
for loading the on-time performance codes,
although our rule requires that the data be
available on CRS screens within 5 days of

- receipt by the vendor. {As you note, the Air

Transport Association has asked that
vendors be given 10 days to load the data.}
The rule does provxde some flexibility in an
effort to minimize costs to the carriers and
vendors .

" Sincerely,
Matthew V. Scocozza,
Assistant Secretary for Pollcy and
International Affairs.
{FR Doc. 87~29138 Filed 12—2‘1—87 8:45 dm]
BILLING CODE 4910-62-M
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DEPARTMENT OF ENERGY requests on their merits in whole or in agencies to be reimbursed under the rule
part. are the U.S. Department of Commerce,

Federal Energy Regulatory Pursuant to Rule 713(d) of the National Marine Fisheries Service

Commission Commission's Rules of Practice and (NMFS), the U.S. Department of the

18 CFR Part 2 Procedure (18 CFR 385.713(d) (1987). no  Interior, United States Fish and Wildlife

[(Docket No. RM87-36-001, et al.}

Interpretation of Comprehensive Plans
Under Section 3 of the Electric
Consumers Protection Act

Issued: December 16, 1987,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order granting rehearing solely
for the purpose of further consideration.

SUMMARY: On October 20, 1987, the
Federal Energy Regulatory Commission
(Commission) issued a final rule (Order
No. 481}, published at 52 FR 39905
(October 26, 1987), interpreting a state or
Federal “comprehensive plan” under
section 3(b)(4) of the Electric Consumers
Protection Act of 1986. In this order, the
‘Commission grants rehearing of its
decision solely for the purpose of further
consideration.

EFFECTIVE DATE: December 16, 1987.

FOR FURTHER INFORMATION CONTACT:
Thomas ]. Lane, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426, (202) 357~
8530.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Martha O. Hesse,
Chairman; Anthony G. Sousa, Charles G.
Stalon, Charles A. Trabandt and C. M.
Naeve.

On October 20, 1987, the Commission
issued a final rule (Order No. 481)
-interpreting a state or a Federal
“compreherisive plan” under section
3(b)(4) of the Electric Consumers
_ Protection Act of 1986.}

Pursuant to 18 CFR 385.713 (1987), the
‘Commission has received six timely
requests for rehearing in this
proceeding.? In order to review more
fully the arguments raised, the
Commission grants rehearing of the
order solely for the purpose of further
consideration. This order is effective on
the date of issuance. This action does
not constitute a grant or denial of the

' Pub. L. 99-495, 100 Stat. 1234 (1986).

2 State of California Water Resources Control
Board, Commonwealth of Kentucky Department for
Environmental Protection, Vermont Agency of
Natural Resources, New York State Department of
Environmental Conservation, State of Minnesota
Department of Natural Resources, and American
Rivers et al. The State of Washington Department of
Ecology and.the Northwest Power. Planning Council
filed requests for rehearing out-of-time.

answers to the requests for rehearing
will be entertained by the Commission.
Lois D. Cashell,

Acting Secretary.

{FR Doc. 87-29239 Filed 12-21-87; 8:45 am|
BILLING CODE 6717-0+-M

18 CFR Parts 4, 11, and 375
[Docket No. RM87~6-000; Order No. 487)
Fees for Hydroelectric Project

Applications to Reimburse Fish and
Wildlife Agencies

Issued: December 16, 1987.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
establishing fees to be paid by certain
hydroelectric license or exemption
applicants to reimburse fish and wildlife
agencies for their costs in setting
mandatory terms and conditions for
those projects.

EFFECTIVE DATE: This rule is effectlve
January 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Lane, Office of the General
Counsel, Federa! Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 357-
8530.

SUPPLEMENTARY INFORMATION:

. Before Commissioners: Martha O. Hesse,
Chairman; Anthony G. Sousa, Charles G.

Stalon, Charles A. Trabandt and C. M.
Naeve.

1. Introduction

The Federal Energy Regulatory
Commission (Commission) is adopting
new regulations governing applications
from hydroelectric licenses and
exemptions to implement section 7(c) of
the Electric Consumers Protection Act of
1986 (ECPA),! which amended section
30 of the Federal Power Act (FPA).2 The
rule requires hydroelectric license and
exemption applicants for projects that
are required to meet the terms and
conditions of fish and wildlife agencies
under section 30(c) of the FPA to
reimburse those agencies for any
reasonable costs incurred in setting
terms and conditions to protect fish and
wildlife resources. The fish and wildlife

! Pub. L. No. 99-495, 100 Stat. 1243 (1988).
216 U.S.C. 823a (1982).

Service (USFWS) and the state agency
responsible for fish and wildlife
resources.

1. Background

ECPA was enacted on October 16,
1986. Section 7(c) of ECPA amended
section 30 of the FPA to add a new
section 30(e). The new section requires
the Commission to establish fees that
will be adequate to reimburse fish and
wildlife agencies for any reasonable
costs incurred in connection with
studies or reviews they carry out in
establishing terms and conditions
pursuant to section 30(c) of the FPA.?

This fee provision appli€s to
applicants for projects “required to meet
the terms and conditions set by fish and
wildlife agencies under [section 30(c) of
the FPA]".# Projects within the scope of
FPA section 30[c) must meet the terms
and conditions that the USFWS, NMFS,
and state fish and wildlife agencies each
determine are appropriate for the
protection of fish and wildlife
resources.’ The terms and conditions
established by these agencies are
commonly referred to as “mandatory
terms and conditions.”

Prior to ECPA, two categories of
applicants were subject to the terms and
conditions of fish and wildlife agencies
under FPA section 30(c). These were
applicants for exemptions from licensing
under section 30 of the FPA (conduit
exemptions) and applicants for
exemptions from licensing requirements
under sections 405 and 408 of the Public
Utility Regulatory Policies Act of 1978

‘(PURPA) (5-MW exemptions).® Section

3 This new section 30{e) of the FPA states:

{t}he Commission, in addition to the requirements
of section 10(e), shall establish fees which shall be
paid by an applicant for a license or exemption for a
project that is required to meet the terms and
conditions set by fish and wildlife agencies under
subsection (c). Such fees shall be adequate to
reimburse the fish and wildlife agencies referred to
in subsection (c) for any reasonable costs incurred
in connection with any studies or other reviews
carried out by such agencies for purposes of
compliance with this section. The fees shall, subject
to annual appropriations Acts, be transferred to
such agencies by the Commission for use solely for
purposes of carrying out such studies and shall
remain available until expended. :

41d

8 Prior to the amendmem by ECPA, section 30{c)
of the FPA authorized only the USFWS and state
fish and wildlife agencies to set'mandatory terms
and conditions. Section 7(b) of ECPA amended
section 30{c) of the FPA to include NMFS as an
agency with mandatory conditioning authority.

816 U.S.C. 2705, 2708 (1982).
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8(a) of ECPA amended section 210 of
PURPA to establish a third category of
applicants subject to these terms and
conditions. This new section states that
projects located at new dams or
diversions must ““[meet] the terms and .
conditions set by fish and wildlife
agencies under the same procedures as
provided for under section 30(c) of the
Federal Power Act” in order to be
eligible for benefits under section 210 of
PURPA (PURPA benefits).? Therefore. in
addition to conduit exemption
applicants and 5-MW exemption
applicants, license applicants seeking
PURPA benefits for projects located at

new dams or diversions are now within

the mandatory terms and conditions
requirement of section 30(c) of the FPA.

Section 8(b) of ECPA, however,
excepts four classes of projects located
at a new dam or diversion seeking
PURPA benefits from having to meet
terms and conditions under section 30(c)
of the FPA. These are: (1) Projects for
which the application was filed and
accepted before ECPA's enactment; 8 (2)
projects for which an application was
filed before ECPA's enactment but
accepted for filing within three years
after enactment; ® (3) projects for which
the application was filed after ECPA's
enactment but before April 16, 1988, if
the applicant can successfully
demonstrate that it had committed
“substantial monetary resources”
relating to the filing of an acceptable
application before the date of
enactment; !° and (4] projects located at
a Government dam at which non-
Federal hydroelectric development is
permissible.!? The fee requirement of
section 30(e) of the FPA therefore does
not apply to new dam or diversion
license applicants seeking PURPA
benefits that fall within these four
classes, since these applicants are
excepted from having to mect terms and
conditions under FPA section 30(c).
Regarding exemptions, however, section
8(c) of ECPA states that “[n]othing in
this Act shall affect the application of
section 30(c) of the Federal Power Act to
any exemption issued after the
enactment of this Act.” Pursuant to
section 8(c) of ECPA, therefore, no new
dam or diversion exemption applicant
seeking PURPA benefits is exempted
from having to meet the terms and

7 Section 210{(j){3) of PURPA as added by section
8{a) of ECPA.

8 See section 8(b){2) of ECPA.

? See section 8({b)(3) of ECPA.

10 See section 8(b) of ECPA.

V1 See section 8(a) of ECPA.

conditions of fish and wildlife agencies
under FPA section 30(c).12

To implement the fee requirement in
ECPA, the Commission, on March 18,
1987, published a notice of proposed
rulemaking (NOPR).?3 Twenty-five
commenters responded to the NOPR.!4
In response to requests from the NMFS
and USFWS, the Commission also held
a public hearing on the NOPR on June
15, 1987.} 8

I11. Discussion
A. Overview

Under this rule, a prospective new
dam or diversion license applicant must
inform each fish and wildlife agency in
writing whether it will seek PURPA
benefits. Similarly, a prospective
exemption applicant must notify each
fish and wildlife agency that it will seek
an exemption from licensing. Within the
comment period during the second stage
consultation process, *¢ a fish and
wildlife agency will provide an
applicant with an estimate of the costs it
will incur in setting mandatory terms
and conditions for the proposed project.
An agency may provide a potential
applicant with updated cost estimates.
When the application is filed, an
applicant must file this most recent
estimate with the Commission along
with a cash payment of 50 percent of the
estimated fees or.a bond for 100 percent
of the estimated fees. If an applicant
does not pay the appropriate amount or
post a bond, its application will be
rejected.

Within 60 days after the date for
setting mandatory terms and conditions,
or 60 days after an application is
withdrawn, rejected or dismissed, a fish
and wildlife agency must file with the
Commission a final statement of costs
for determining mandatory terms and
conditions. After receiving this
statement, the Commission will submit a
bill to the applicant stating any amounts
to be paid by, or refunded to, the
applicant.

Any amounts owed must be paid
within 45 days after the bill is issued.
Similarly, the Commission will notify

12 Gection 8(d) of ECPA also requires the
Commission to conduct a study as to whether
PURPA benefits should be available to
hydroelectric projects at new dams or diversions.

13 Fees for Hydroelectric Project Applications to
Reimburse Fish and Wildlife Agencies, 52 FR 8463
(Mar. 18, 1987); IV FERC Stats. and Regs. § 32.426.

14 The list of commenters is contained in
Appendix A.

15 The list of participants is contained in
Appendix B.

1¢ Prior to filing an application, a potenual
applicant must undergo a three stage consultation
process with the appropriate Federal and state
agencies. 18 CFR 4.38(b)(2)(iv) (1987).

the Treasury to refund any
overpayments within 45 days from the
date of the bill. The Commission will not
grant a license or exemption until the
applicant pays the full amount of fees
owed.

Disputes concerning the bill must be
submitted within 45 days from the date
the bill is issued. A disputing applicant
has the burden of proof in showing that
an agency's cost statement is
unreasonable. However, the agency
must provide, upon request, the
applicant and the Commission with any
documentation supporting its cost
statement. The Director of the Office of
Hydropower Licensing (OHL) will
determine the reasonableness of a .
disputed cost statement in writing. This
decision is appealable to the
Commission.

B. General Comments

Generally, commenters support the
Commission’s efforts to implement the
fees requirement contained in ECPA.'7
Some commenters argue that the
Commission did not adequately consult
with interested Federal and state
agencies prior to issuing the NOPR.'8
They further argue that the proposed fee

~system is administratively and fiscally

unworkable and should be withdrawn
so that the Commission can consult with
interested agencies prior to issuing new
proposed regulations.

The Commission disagrees. The

" Commission staff met with

representatives of the USFWS and
NMFS prior to issuing the NOPR. A
public hearing was also held on the
NOPR. To the extent that certain
agencies express concerns regarding the

- mechanics of receiving reimbursements,

the Commision believes that these
administrative issues can be resolved
outside of this rulemaking.!®

17 See e.g., Alabama Power Company, Edison
Electric Institute, Georgia Power, State of
Wisconsin Department of Natural Resources
(Wisconsin), Mega Renewables, State of Nevada
Department of Wildlife, Utah Office of Planning and
Budget, State of Washington, Department of Game
(Washington Game), Long Lake Energy Corporation
(Long Lake), National Hydropower Association,
New Hampshire Fish and Game, ldaho Fish and
Game, and the State of Wyommg Game and Fish
Department (Wyoming).

18 See The National Wildlife Federation and
Friends of the Earth (National Wildlife Federation),
the U.S. Department of the Interior (Interior), the
State of Colorado, Division of Wildiife (Colorado).
and the International Association of Fish and
wildlife Agencies. Comments were submitted by
both the Fish and Wildlife Service and the Office of

" Environmental Project Review at the Department of

the Interior. Comments by both are substantially

similar and they are referred to jointly as Interior.

19 See U.S. Department of the Interior, the U.S.
Department of Commerce, and Colorado.



48400

Federal Register / Vol. 52, No. 245 / Tuesday, December 22, 1987 / Rules and Regulations

Commission staff will work closely with
these agencies to resolve these matters.

C. Applicability of ECPA Fees

The NOPR proposed that fees would
be charged for applications filed either
before or after ECPA's enactment to
reimourse any agency costs incurred
after ECPA. The final rule does not
adopt this proposed provision. In this
rule, fees will apply only to applications
filed after the effective date of this rule
for costs incurred after this rule's
effective date. The Commission is
adopting the proposal in response to
several commenters that argue that it
would be unfair to subject applicants to
fees retroactively.2® Furthermore, the
Commission believes that, in order to
arrange for any necessary funding, a
potential applicant must know, in
advance, what fee liability will attach
when the application is filed.

The NOPR proposed that fees would
apply only if a license or exemption
application was actually filed. Several
commenters argue that agencies should
be reimbursed for some or all of their
costs even if an application is never
subsequently filed.2t

The Commission emphasizes that
ECPA specifically states that fees are to
be paid by “applicants.” The °
Commission believes that Congress
would have specifically so stated if it
had intended that fees would apply to
those individuals who never file an
application. In fact, Congress did not
provide for this type of fee.

The U.S. Department of the Interior
suggests that if the final rule does not
expand the definition of “applicant”, the
Commission should require developers
to undergo what are now pre-filing
consultations after they submit a formal
application. However, the purpose of
those consultations is to determine
whether a project is feasible and to
what extent fish and wildlife studies are
necessary. Therefore, the Commission
declines to adopt this suggestion.

Some commenters argue that costs
incurred after a license or exemption is
issued, such as monitoring, compliance
and enforcement costs, should also be
reimbursed.?? As with costs incurred if
no application is filed, the Commission
does not believe that reimbursement for
these activities was intended by ECPA.
Also, requiring reimbursement of
monitoring, compliance and

20 See e.g., Mega Renewables, Long Lake,
National Hydropower Association.

21 See e.q.. Washington Game, State of
Washington, Department of Fisheries (Washington
Fisheries). ,

22 See e.q.. National Wildlife Federation, U.S.
Department of Commerce, U.S. Department of the
interior,

_ enforcement costs would impose an

open-ended obligation on licensees and
exemptees. Licensees and exemptees
would never be able to determine their
costs liability throughout the life of the
project. This would place an inordinate '
burden on developers, particularly small
developers.

The New York Department of
Environmental Consideration (New
York) states that since the NOPR
proposed that an applicant could
indicate that it would seek PURPA
benefits after the initial stage of
consultation, a fish and wildlife agency
learning later of such an intent would
have to reconstruct the record of its
expenditures. The Commission
recognizes that in these circumstances,
an agency may have to reconstruct a
record of review costs in order to
support a request for reimbursement.
The Commission does not believe that
this requirement is unreasonably
burdensome. The Commission will
permit the agency to assess reasonable
costs incurred to develop this cost
reconstruction and include them in the
agency's cost statement.

The NOPR proposed to reimburse
only those costs that were incurred in
the process of establishing mandatory
terms and conditions. Several
commenters argue that costs not
specifically related to setting.mandatory
terms and conditions should also be
reimbursable, 23 including costs related
to “other environmental concerns”
provided for under section 210 of
PURPA .24 ECPA clearly states,
however, that only fish and wildlife
review and study costs are eligible for
reimbursement. Therefore, the
Commission will allow reimbursement
only for costs incurred in the process of
setting mandatory terms and conditions.

Washington Fisheries suggests that
the definition of a fish and wildlife
agency should be expanded to include
Indian tribes that participate in the
consultation and review process in
establishing terms and conditions. The
Commission disagrees. While Indian
tribes may perform functions similar to
a state agency in this area, ECPA
specifically provides for reimbursement
only for state and Federal agencies.

D. Procedures for Implementing ECPA
Fees :

1. Fee Schedules

In the NOPR, the Commission
proposed that agencies would be
reimbursed for the actual costs they

23 Gee e.g., National Wildlife Federation, U.S.
Department of Commerce.
24 See New York.

\

incurred in performing reviews and
studies. Some commenters argue that,
instead of actual costs, the Commission
should establish a standard filing fee or
estimated schedule of payments.?% They
suggest that the Commission establish a
fee ceiling so that applicants would
know the limits of their fees liability.
Furthermore, they reason that estimates
of actual fees do not provide an
applicant with adequate notice of its
potential liability.

The Commission does not believe that
it is appropriate at this time to establish
a representative fee structure to fully
reimburse all the various fish and
wildlife agencies for their actual costs of
reviews and studies. The costs incurred
by the agencies for a given project in
one state may be appreciably different
from those in another. For example,
states with a large number of pending
proposals can spread their
administrative costs over all these
projects. On the other hand, states that
consider only a few applications would
incur greater unit costs for studies and
reviews. Also, the need for certain types
of studies may be more common in some
states than in others, allowing states
conducting more studies to spread their
costs over a greater number of projects.
Since the Commission does not believe
that it can establish a workable fee
schedule at this time, it will not
establish a fee ceiling in this proceeding.
However, as the Commission gains
experience in these matters, it will
consider whether standard fees or a fee
ceiling might be appropriate. For the
present; the Commission believes that
the cost estimates provided by /the
agencies during the pre-filing
consultation process should normally
provide an applicant with a reasonable
assessment of its fees liability.
Therefore, an artificial fee ceiling is not
necessary to provide adequate notice of
potential liability.

2, Pre-Payment of Estimated Costs

In the NOPR, the Commission
proposed that an applicant would pay,
when it files its application, 50 percent
of the costs the agencies estimated they
will incur at the second stage of
consultations.28 Several commenters
argue that this up-front payment is
unduly burdensome.2”. By contrast,
Washington Fisheries suggests that 75
percent of the estimated costs is more
appropriate. The Small Business

25 See e.g., Long Lake, National Hydropower
Association.

26 See note 16, infra.

27 See National Hydropower Association, Long
Lake, Small Business Administration.
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Administration (SBA) suggests that as
an alternative to this cash payment, an
applicant should be allowed to use
another mechanism to guarantee
payment, such as a surety bond, letter of
credit, or corporate guarantee.

In response to SBA's comments, the
Commission will allow an applicant to
post an unlimited term surety bond for
100 percent of the estimated costs as an
alternative to the 50 percent cash
payment proposed in the NOPR. The
Commission is requiring that a bond be
from a company that is on the
Department of the Treasury's (Treasury)
list of approved surety companies.
Approved companies are listed in
Treasury’s Circular 570, which is
published every year in the Federal
Register. If a company providing a bond
is subsequently deemed to be
unacceptable pursuant to Treasury's
regulations, the applicant must acquire a
new bond from an approved company.
The Commission is permitting the use of
bonds, since they would decrease the
financial burden on the applicant, while
guaranteeing payment to the agencies.

The NOPR proposed that an estimate
would be based on an amount
developed in the second stage of
consultations. However, the
Commission believes that if an agency
bases the amount on its most recent cost
estimate, the cash payment or the bond
will more closely approximate an
agency's final costs. The regulations
require an applicant to file copies of the
most recent cost estimates provided by
the agencies together with the cash
payment or bond when it files its
application.

The SBA also suggests that the
Commission modify the 50 percent
payment requirement, on a case-by-case
basis, if an applicant cannot supply a
bond. The Commission recognizes that
this might reduce the burden on
individual applicants. However, as the
Commission explained in the NOPR, the
reason for requiring this 50 percent
payment is to assure that an agency's
total costs will be reimbursed. The
Commission believes that to allow
applicants to pay less than this amount
would not meet that objective.
Moreover, to involve the Commission in '
these individual determinations without
having an application on file for
reference would not be administratively
feasible.

3. Filing Deadlines

In the NOPR, the Commission
proposed to require an agency to submit
a bill to the Commission 45 days after it
establishes mandatory terms or
conditions or 45 days after an
application was withdrawn, rejected or

dismissed. In response to several
commenters that argue that the 45-day
limit was inadequate,® the Commission
is extending the 45-day period to 60
days. Furthermore, an agency may
request, in writing, additional time for
submitting these cost statements.2?
However, an agency that does not
submit a cost statement or extension
request within the prescribed time
period waives its right to collect fees for
that project.

The NOPR proposed that fish and
wildlife agencies would be required to
submit mandatory terms and conditions
for new dams and diversions seeking
PURPA benefits within 60 days after the
Commission issues a notice accepting
the application for filing.3° Some
commenters argue that the 60-day period
is inadequate.31

The 60-day period for setting
mandatory terms and conditions for new
dam and diversion projects proposed in
the NOPR reflects current Commission -
practice. The Commission currently
provides agencies 60 days to establish
mandatory terms and conditions for
projects proposed for exemption from
licensing.32 Therefore, the Commission
believes that 60 days is sufficient time to
allow an agency to establish terms and
conditions for a new dam or diversion
project. The Commission will consider,
however, an agency's written request for
an extension of time to set terms and
conditions.

The Commission also is not adopting
a suggestion of Washington Game that
the Commission notify state agencies 20
days prior to the end of the application
comment period. In the Commission’s
experience state agencies already

" receive public notices routinely. For the

Commission to provide a second notice
would be redundant and unnecessarily
burdensome.

28 See U.S. Department of the Interior, Wyoming,
U.S. Department of Commerce.

28 There may be instances in which a fish and
wildlife agency incurs conditioning-related costs
after the prescribed time period for filing mandatory
terms and conditions. The Commission will
determine the appropriate reimbursements to be
made in these instances on a case-by-case basis.
See Scott Paper Company, 34 FERC § 61,216 (1988)
(If a fish and wildlife agency informs:the
Commission, within the prescribed time period for
filing mandatory terms and conditions, that it is
unable to set mandatory terms and conditions
because of a lack of information, the Commission
will keep the application on file and give the
applicant a chance to file any reasonably necessary
information found lacking by the agency). ,

30 Commission regulations already specify the
time in which fish and wildlife agencies must
establish terms and conditions for conduit
exemptions and 5-MW exemptions. 18 CFR 4.93 and
4.105 (1987).

31 See U.S. Department of the Interior, Wyoming,
U.S. Department of Commerce.

32 See note 32. supra.

4. Cost Estimate Procedures

The National Hydropower
Association argues that agencies should
be required to inform both the applicant
and the Commission if it appears at any
time that an agency's initial or revised
cost estimate would be substantially
exceeded. The Commission recognizes
that an inaccurate estimate might
greatly prejudice an applicant.
Therefore, in order to keep an applicant
informed of its cost liability, the final
rule requires agencies to notify a
potential applicant or applicant and the
Commission if the agency expects that
its initial or revised cost estimate would
be exceeded by more than 25 percent.

The commenter also suggests that the
Commission should provide applicants
with semi-annual statements of accrued
reimbursable costs in order to further
apprise an applicant of its fees liability.
The Commission does not believe that it
is necessary to establish such a system.
An applicant can request this
information directly from'the agency.

Several commenters request that the
final rule make clear that an agency's
initial cost estimate could be modified
as reviews and studies progress.®* The
Commission emphasizes that all
estimated costs can be revised as the
agency acquires better data on a
specific project. However, it is requiring
that the amount of the bond posted or
cash payment made by an applicant
when it files an application to be based
on the agency's most recent cost
estimate before the application is filed.

5. Review Procedures

In the dispute resolution procedures
outlined in the NOPR, an applicant
would be required to pay any
undisputed amounts to the Commission
within 45 days after the final bill was
issued to the applicant by the
Commission. The final rule adopts a
different approach. In order to ensure
that an agency's costs are reimbursed
and to prevent spurious appeals, the
final rule requires a disputing applicant
to pay the full amount of the bill, subject
to refund, pending the outcome of any
dispute resolution proceedings.

Several commenters suggest that,
when the Director of OHL makes a
determination as to the reasonableness
of agency costs or necessity of studies
and reviews, the Director must support
any decision in writing.34 The final rule
adopts this suggestion.

33 See WIS, Department of the Interior. National
Wildlife Federation.

34 See g.g., National Wildlife Foundation..
Washington Game.
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Several commenters disagree with the
proposal in the NOPR to allow the
Director of OHL to review agency cost
statements disputed by applicants.35

These commenters argue that the
agencies alone should determine what
studies are necessary. They state that it
is the agency's responsibility, not the
Commission’s, to establish the scope of
the studies. They argue that since fish
and wildlife agencies establish terms
and conditions, it is not appropriate for
the Commission to disallow these types
of expenditures on the basis that certain
studies were unnecessary.

The Commission disagrees. ECPA
specifically provide that fish and
wildlife agencies should be reimbursed
“for any reasonable costs” in performing
studies and reviews. Since the
Commission is responsible for
establishing fees to reimburse
“reasonable costs,” it necessarily has
the authorty to determine whether the
costs submitted by agencies are
reasonable. The Commission has a
statutory obligation under ECPA to
ensure that agencies are not
unreasonable in making their cost
statements and study requirements
under FPA section 30(c). The '
Commission however, will give due
weight to the agencies expertise and
judgment in making these
determinations. Therefore, the Director
of OHL is granted the authority to
review the cost statements submitted by
agencies, if disputed by the applicants,
This review may be based on
documentation submitted by the agency
as well as the applicant. In determining
whether the costs submitted are
reasonable, the Director of OHL will
consider such factors as (1) whether the
time spent reviewing the project was
reasonable, (2) whether the costs
submitted were in line with the time
spent reviewing the project and Federal
expenditure guidelines, (3) whether the
studies completed were duplicative, or
not reasonable considering the fish and
wildlife resources affected by the
proposed project, and (4) whether the
costs were not necessary to set terms
and conditions for that project.

Some commenters state that the
dispute resolution procedures in the
NOPR improperly placed the burden of
proof on the agencies, rather than the
contesting applicant.?® In the final rule,
the Commission is placing the burden on
the applicant to show that an agency’s
cost are unreasonable. However, the
Commission recognizes that the agency

35 See, U.S. Department of the Inteiior, U.S.
- Department of Commerce, National Wildlife
Federation. o
98 See e.g.. National Wildlife Federation.

has the documentation that an applicant
would need to make this showing.
Therefore, the final rule requires the
agency to supply the disputing applicant
or the Commission with the
documentation necessary to support its
costs statement,

Washington Game requests that the
Commission define what “reasonable
costs” are. Similarly, New York
recommends that the final rule describe
the types of studies and project review
activities that are reimbursable.

While the final rule establishes
general guidelines for review of an
agency'’s costs, the Commission cannot
adequately define all the costs that can
be termed reasonable in a generic
rulemaking because it cannot enumerate
all of the studies and reviews that an
agency may deem reimburseable.
Instead, it will rely on agencies to
interpret the statute and submit cost
statements for those costs they believe
should be chargeable.

Wisconsin and the National
Hydropower Association suggest that as
part of any review of reasonableness,
the Director of OHL consider factors
other than those enumerated in the
NOPR. The Commission does not
believe it is necessary to specify all of
the evidence that can be submitted in a
cost dispute. If an applicant wishes to
introduce the intial estimate as part of
the record in a dispute proceeding, it
may do so.

Several commenters express a
concern that they might not have an
opportunity to appeal a decision of the
Director of OHL that certain cost were
not reimbursable.3” The Commission
emphasizes that any decision by the
Director of OHL may be appealed to the
full Commission.38

The National Wildlife Federation
suggests that the final rule establish
specific time frames in which the
Director of OHL must act to review
costs disputed by applicants and make
payments to the agencies. The
Commission declines to do so since to
establish review deadlines may force
premature decisions in instances where
additional analysis is required to reach
an informed decision. The Commission
will act as expeditiously as possible in
making any payments to the agencies.

Long Lake states that under 31 U.S.C.
3711(a}(2) the Commission cannot
compromise a claim of more than
$20,000.2? To make sure that disputed

37 See e.g., National Wildlife Federation.

3618 CFR 385.1902 (1987).

3931 U.S.C. 3711(a)(2) (1982) states that “{t}he
head of an executive or legislative agency * * *
may compromise a claim of the Government of not
more than $20,000 {excluding interest) that has not "

proceedings involve amounts less than
$20,000, the commenter suggests that the
Director of OHL only consider the
amount of fees in dispute, not the total
amount for which the applicant may be
liable. However, the dispiite resolution
proceedings in this rule establish an
applicant’s fee liability. This is the
amount of the claim the United States
has against the applicant, not a
“compromise” of that claim within the

" meaning of 31 U.S.C. 3711(a)(2).

6. ECPA Fees and FPA Section 10(e)
Charges |

The NOPR proposed that any fees
collected by the NMFS and USFWS
would be deducted from the annual
charges assessed against hydroelectric
licensees under section 10(e) of the

~ FPA.4° These annual charges reimburse

the Federal government for the costs of
administering Part I of the FPA. The
Commission is clarifying that, the
USFWS and NMFS must deduct any
fees paid into their Treasury accounts in
a given year from the amount they
submit to the Commission when they
report their annual costs under Part I of
the FPA. These agencies file an annual
report to the Commission to enable the
Commission to determine the annual
charges the Commission assesses
against licensees, pursuant to section
10{e) of the FPA,

The U.S. Department of the Interior
and the U.S. Department of Commerce
request that the Commission clarify the
difference between cost reimbursement
under FPA section 10(e} and the fees
collected under this rule.

_ Under FPA section 10{e), the
Commission establishes annual charges
that are assessed against licensees to
reimburse the entire Federal
Government's cost in administering Part
I of the FPA. These charges are paid into
the Commission’s treasury account and
are used to offset the Commission’s
appropriations.

By contrast, fees charged and
collected under this rule are to
reimburse specific agencies for work
performed on specific projects. Fees will
be deposited in a suspense account until
the entire fee on a specific project is
collected. Fees paid in full will be
reported to the Treasury Department in
the receipt account designated by the
USFWS and the NMFS to receive these
amounts. Fees collected to reimburse
state agencies will be sent from the

been referred to another executive or legislative
agency for further collection action.” For claims
exceeding this amount, the authority to accept any
compromise rests solely with the Department of
Justice. 4 CFR 103.1(b) (1987).

4016 U.S.C. 803(e) (1982).
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suspense account to the appropriate
state agency.

7. Cost Reimbursement Procedure

The Commission believes it is
important to clarify its role in collecting
study and review costs on behalf of the
fish and wildlife agencies. While the
Commission will attempt to collect these
fees, it will not be liable to any agency
for amounts that are not collected. If the
total amount collected on behalf of
several agencies is not sufficient to meet
all of the agencies’ costs, the amount the
Commission does collect will be
distributed to the agencies on a pro rata
basis, with one exception. That is, if an
agency's final cost statement is greater
than its most recent statement to the
applicant at the time of filing, the
difference between the estimate and the
final costs will not be reimbursed to that
agency until any amounts owed to the
other agencies have been paid.

Long Lake asks whether the fees
assessed under the rule are to be treated
as a debt to the United States. Long
Lake suggests that the final rule
incorporate debt collection provisions
into the Commission's regulations.

The Commission considers these fees
to be debts to the Federal government
and therefore subject to the debt
collection provisions contained in 31
U.S.C. 3711 and 4 CFR Parts 103 and 104.
Since the Commission is bound by these
provisions, it believes that it is not
necessary to incorporate them into its
regulations.

New York argues that the final rule
should include specific provisions for
reimbursements of costs from each
competing applicant at a proposed site.
The Commission does not believe
additional regulations are necessary.
This situation is already accommodated
in the regulations proposed and adopted
in this final rule.

The U.S. Department of the Interior
argues that the proposed billing
procedures are inconsistent with its
procedures; that the proposed
reimbursement procedures are
unworkable; and that the USFWS
cannot commence work on a project
without advance payment of all the
estimated review and study costs.
Instead of the reimbursement
procedures outlined in the NOPR, the
commenter proposed an alternative
mechanism.

The Commission believes, however,
that it is not possible to fashion a rule
that can take into account all of the
internal procedures of the various fish
and wildlife agencies. The Commission
also declines to adopt the commenter’s
alternative proposal since, among other
reasons, the commenter's-proposal

requires a potential applicant to pay, in
full, the estimated review and study
costs even if an application is never
subsequently filed and includes
payments for review and study costs
after a license or exemption is issued.

E. Miscellaneous Issues

The final rule adopts a suggestion that
the definitions of “cost statement” and
“supporting documentation” in the
NOPR be merged ** since the terms are
essentially the same.

The NOPR proposed that a potential
new dam or diversion license applicant
would be required to notify resource
agencies, at the initial stage of
consultation, if it intended to seek
PURPA benefits. The Commission
adopts the U.S. Department of Interior’s
suggestion that this notice must be in
writing, with a copy-to the Commission.

Long Lake argues that the NOPR
implied that a state agency would not be
reimbursed if it was unable to establish
terms and conditions. The Commission
did not intend this result. The
Commission clarifies that an agency
would be reimbursed for its costs even if
it is unable to set terms or conditions.

The National Wildlife Federation and
the U.S. Department of the Interior state
that in the NOPR, the definition of
“mandatory terms and conditions"” did
not refer to ECPA or to the Fish and
Wildlife Coordination Act 42 and
suggest that the Commission include a
reference to these statutes in the
definition of “mandatory terms and
conditions.” The Commission does not
believe such a reference is necessary
because the definition proposed in the
NOPR is adequate to describe the types
of reviews and studies for setting terms
and conditions that are reimbursable.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 43 generally requires a
description and analysis of a final rule
that will have a significant economic
impact on a substantial number of small
entities.** Specifically, if an agency
promulgates a final rule under the
Administrative Procedure Act %5, a final
RFA analysis must contain (1) a
statement of the need for an objective
of the rule, (2} a summary of the issues
raised by the public comments in
response to any initial regulatory
flexibility analysis, and the agency
response to those comments, and (3) a

4! See U.S. Department of the Interior and U.S.
Department of Commerce.

42 16 U.S.C. 661-666c (1982).
%3 5 J.S.C. 801-602 (1982).
44 [d. at section 604(a).

45 Id. at section 553.

description of significant alternatives to
the rule consistent with the stated
objectives of the applicable statute that
the agency considered and ultimately
rejected.

The broad purpose of the RFA is to
ensure more careful and informed
agency consideration of rules that may
significantly affect small entities and to
encourage analysis of these rules as
well as the agency's consideration of -
alternative approaches that may better
resolve any unnecessary costly or
adverse effects on small entities.

In this preamble, the Commission
presents its reasons for this agency -
action, its objectives, and the legal basis
for this rulemaking. As discussed, the
rule establishes fees to be paid to the
Commission by hydroelectric applicants
to reimburse Federal and state fish and
wildlife agencies for the costs of reviews
and studies in establishing mandatory
terms and conditions under section 30(e)
of the FPA. The rule does not duplicate,
overlap or-conflict with any other
relevant Federal rule.

This rule would affect applicants for:

1. Projects exempt from licensing
under section 30 of the FPA (conduit
exemptions);

2. Projects exempt from licensing
under section 405 or 408 of PURPA (5~
MW exemptions). and :

3. Certain projects at new dams and
diversions seeking benefits under
section 210 of PURPA.

In 1986, there were 17 applications
filed for conduit exemptions, 39
applications filed for 5-MW exemptions,
and 33 applications filed for PURPA
benefits at new dams or diversions. Of
these applications the Commission
estimates that 90 percent were filed by
small entities under the definition in the
RFA.45

The Commission realizes that the
proposed fee requirement may have a
significant impact on a substantial
number of small entities. If a proposal
may have significant economic impact
on a substantial number of small
entities, section 603(c) of the RFA
requires the Commission to discuss
significant alternatives to the proposal.

The NOPR specifically requested
comments as to how to reduce the
economic impact on small entities. The
final rule adopts a suggestion that will +
significantly reduce this burden. In the
final rule, an applicant may post a
surety bond in lieu of paying 50 percent

46 The RFA defines a small entity as a smalt
business. small organization or small governmental
jurisdiction. Small businesses are defined under the
Act as for-profit enterprises which are
independently owned and operated and are not

" dominant in their field
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of the estimated review. and study costs
upon filing an application..

Additionally, the Commission could
consider reducing or eliminating fees for
small entities. However, in establishing
the fees in this rule, the Commission is
implementing the mandate of Congress
in ECPA that fish and wildlife agencies
be reimbursed for the costs of reviews
or studies incurred in certain types of
hydroelectric projects. Therefore, the
Commission believes that in this
rulemaking, it has met the purposes of
the RFA given the constraints set by
ECPA.

V. Paperwork Reduction Act Statement

The information collection provisions
in this final rule are being submitted to
_ the Office of Management and Budget
(OMB) for its approval urider the
Paperwork Reduction Act 47 and OMB'’s
regulations.+® Interested persons can
obtain information on the information
collection provisions in this rule by
contracting the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, {Attention: Ellen Brown (202) 357
5311). Comments on the information
collection provisions ‘can be sent to the
Office of Information and Regulatory
Affairs of OMB, New Executive Office
Building, Washington, DC 20503
(Attention: Desk Officer for the Federal
Energy Regulatory Commrssron)

VI. Effective Date

This final rule is effective January 21,

- 1988. If OMB has not approved this final
rule by the effective date of this rule, the
effective date of the rule will be
suspended. In case of such suspension,
the Commission will issue a public
notice to that effect. -

List of Subjects
18 CFR Part 4

Electric power, Reporting and
recordkeeping requirements.-

18 CFR Part 11

Electric power, Reporting and
recordkeeping requirements.

.18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshme
Act.

In consideration of the foregomg. the”
Commission amends Parts 4, 11, and 375,
Chapter I Title 18, Code of Federal
Regulations, as set forth below. .

47 44 U.S.C. 3501-3520 (1982). .
48 5 CFR 1320.12 (1967).

By the Commission.
Lois D. Cashell,
Acting Secretary.

PART 4—LICENSES, PERMITS,
EXEMPTIONS, AND DETERMINATION
OF PROJECT COSTS

1. The authority citation in Part 4 is
revised to read as follows:

Authority: Federal Power Act, 16 U.S.C.
791a-825r, as amended by the Electric .
Consumers Protection Act of 1986, Pub. L. No.
99-495; Public Utility Regulatory Policies Act
of 1978, 16 U.S.C. 2601-2645 (1982),
Department of Energy Organization Act, 42
U.S.C. 7101-7352 (1982); EO 12009, 3 CFR 142
1978 Comp. p. 142,

2. In § 4.30, paragraph (b)(9) is revised
to read as follows:

§ 4.30 Applicability and definitions.

(b] * ok ok . i

(9) “Fish and wildlife agencies” means
that the United States Fish and Wildlife
Service, the National Marine Fisheries
Service, and any state agency with
administrative management over fish
and wildlife resources of the state or
states in which a small conduit '
hydroelectric power project, or a
qualifying hydroelectric small power
production facility, as defined in

§ 292.203{c) of this chapter, is or will be

located.

* * * * *

3.1In § 4.32, paragraph (c){4) is added
to read as follows:

§ 4.32 Acceptance for filing or rejection.

* L] * * *

c i' L

(4) For an application for a license
seeking benefits under section 210 of the
Public Utility Regulatory Policies Act of
1978, as amended, for a project that
would be located at a new dam or
diversion, circulate the public notice
issued for the application under
paragraph (c)(2)(i) of this section to
interested agencies at the time the
applicant is notified that the application
is accepted for filing. If a particular
agency does not comment within 60
days from the date of issuance of the
notice, that agency will be presumed to
have no comment on or objection to the
license requested. Any comments '

submitted by a fish and wildlife agency -

must include any specific terms or
conditions that the agency has
determined are necessary to prevent
loss of, or damage to, fish and wildlife
resources or otherwise to éarry out the
provisions of the Fish and Wildlife
Coordination Act, except those terms or
conditions that may be included in’
Exhibit E of the license application. .

* * * * *

4.In § 4.38, paragraph (a) is amended
by adding a new sentence to the end of
the paragraph to read as follows: - -

§ 4.38 Pre-filing consultation
requirements.

(a) * * * An applicant for an
exemption from licensing or an
applicant for a license seeking benefits
under section 210 of the Public Utility
Regulatory Policies Act, as amended, for
a project that would be located at a new
dam or diversion must, in addition to
meeting the requirements of this section,
comply with the consultation
requirements in § 4.301.

* * * * *

5. A new Subpart M, consisting of
§§ 4.300 through 4.305, is added to read
as follows:

Subpart M—Fees Under Sectron 30(e) of the
Act

Sec.

4.300 Purpose, definitions, and apphcablhty

4.301 Notice to fish and wildlife agencies
and estimation of fees prior to filing.

4.302 Fees at filing.

4.303 Post-filing procedures

4.304 Payment.

4.305 Enforcement

§ 4.300 Purpose, defimtions, and
applicability.

(a) Purpose. This subpart 1mplements
the amendments of section 30 of the
Federal Power Act enacted by section
7{c) of the Electric Consumers Protection
Act of 1986 (ECPA). It establishes
procedures for reimbursing fish and
wildlife agencies for costs incurred in
cornnection with applications for an
exemption from licensing and .
applications for licenses seeking
benefits under section 210 of the Public
Utility Regulatory Policies Act of 1978,
as amended, for a project that would
impound or divert the water of a natural
watercourse by means of a new dam or -
diversion.

{(b) Definitions. For the purposes of
this subpart— -

{1) “Cost" means an expenditure
made by a fish and wildlife agency: ,
{i) On or after the effective date of this
regulation for an application filed on or
after the effective date of this regulation; -
and :

(i) Directly related to setting
mandatory terms and conditions for a
proposed project pursuant to section
30{c) of the Federal Power Aclt .

(2) “Cost statement” meansa |
statement of the total costs for which a
fish and wildlife agency requests '
reimbursement including an itemized.
schedule of costs including, but not
limited to, costs of fieldwork and testing,
contract costs, travel costs, personnel
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costs, and administrative and overhead
costs.

(3) “Mandatory terms and conditions"
means terms and conditions of a license
or exemption that a fish and wildlife
agency determines are appropriate to
prevent loss of, or damage to, fish and
wildlife resources pursuant to section
30(c) of the Federal Power Act.

(4} “New dam or diversion license
applicant” means an applicant for a
license for a project that would impound
or divert the water of a natural
watercourse by means of a new dam or
diversion, as defined in section 210{k) of
the Public Utility Regulatory Policies Act
of 1978, as amended.

(5) “PURPA benefits" means benefits
under section 210 of the Public Utility
Regulatory Policies Act of 1978, as
amended.

(6) “Section 30(c) application” means
an application for an exemption from
licensing or a new dam or diversion
license application seeking PURPA
benefits,

(c) Applicability. Except as provided
in paragraph (d) of this section, this
subpart applies to:

(1) Any application for exemption
filed on or after the effective date of
these regulations for costs incurred by
fish and wildlife agencies after the
effective date of these regulations;

(2) Any new dam or diversion license
application seeking PURPA benefits
filed on or after April 16, 1988;

(3) Any new dam or diversion license
application seeking PURPA benefits
filed after the effective date of this
regulation, but before April 16, 1988, if
the applicant fails to demonstrate in a
monetary resources petition filed with
the Commission pursuant to § 292.208 of
this chapter that, before October 186,
1986, it had committed substantial -
monetary resources directly related to
the development of the proposed project
and to the diligent and timely
completion of all requirements of the
Commission for filing an acceptable
application; and

(4) Any new dam or dwerslon license
application seeking PURPA benefits
filed after the effective date of this
regulation, if the application is not
accepted for filing before October 16,
1989.

(d) Exceptions. (1) This subpart does
not apply to any new dam or diversion
license application seeking PURPA
benefits if the moratorium described in
section 8(e) of ECPA is in effect. The
moratorium will end at the expiration of
the first full session of Congress
following the session during which the
Commission reports to Congress on the
results of the study required under
section 8(d) of ECPA.

(2) This subpart does not apply to any
new dam or diversion license
application seeking PURPA benefits for
a project located at a Government dam,
as defined in section 3(10) of the Federal
Power Act, at which non-Federal
hydroelectric development is
permissible.

§ 4.301 Notice to fish and wildtife agencies
and estimation of fees prior to filing.

(a) Notice to agencies—(1) New dam
or diversion license applicants. During
the initial stage or pre-filing agency
consultation under § 4.38(b)(1), a
prospective new dam or diversion
license applicant must inform each fish
and wildlife agency consulted in writing
with a copy to the Commission whether
it will seek PURPA benefits.

(2) Exemption applicants. During the
initial stage of pre-filing agency
consultation under § 4.38(b)(1), a
prospective exemption applicant must
notify each fish and wildlife agency
consulted that it will seek an exemption
from licensing.

(b) Estimate of fees. Within the
comment period provided in
§ 4.38(b){2)(iv), a fish and wildlife
agency must provide a prospective
section 30(c) applicant witha .
reasonable estimate of the total costs
the agency anticipates it will incur to set
mandatory terms and conditions for the
proposed project. An agency may
provide an applicant with an updated
estimate as it deems necessary. If an
agency believes that its most recent
estimate will be exceeded by more than
25 percent, it must supply the
prospective applicant or applicant with
a new estimate and submit a copy to the
Commission.

§ 4.302 Fees at filing.

(a) Filing requirement. A section 30{c)
application must be accompanied by a
fee or a bond, together with copies of
the most recent cost estimates provided
by fish and wildlife agencies pursuant to
§ 4.301(b).

(b) Amount. The fee required under
paragraph (a) of this section must be in
an amount equal to 50 percent of the
most recent cost estimates provided by
fish and wildlife agencies pursuant to
§ 4.301(b). In lieu of this amount, an -
applicant may provide an unlimited term
surety bond from a company on the
Department of Treasury’s list of
companies certified to write surety
bonds. Applicants bonded by a
company whose certification by the
Department of the Treasury lapses must
provide evidence of purchase of another
bond from a certified company. A bond
must be for an amount no less than 100

percent of the agencies' most recent cost
estimates pursuant to § 4.301(b).

(c) Failure to file. The Commission
will reject a section 30(c) application if
the applicant fails to comply with the
provisions of paragraphs (a) and (b} of
this section.

§4.303 Post-filing procedures.

(a) Submission of cost statement—(1)
Accepted applications. Within 60 days
after the last date for filing mandatory
terms and conditions pursuant to
§ 4.32(c)(4) for a new dam or diversion
license application seeking PURPA
benefits, § 4.93(b) for an application for
exemption of a small conduit
hydroelectric facility, or § 4.105(b)(1) for
an application for case-specific
exemption of a small hydroelectric
power project, a fish and wildlife agency
must file with the Commission a cost
statement of the reasonable costs the
agency incurred in setting mandatory
terms and conditions for the proposed
project. An agency may request, in

. writing, along with any supporting

documentation an extension of this 60-
day period.

(2) Rejected, withdrawn or dismissed
applications. The Director of the Office
of Hydropower Licensing (Director) will,
by letter, notify each fish and wildlife -
agency if a section 30(c) application is
rejected, withdrawn or dismissed. .
Within 60 days from the date of
notification, a fish and wildlife agency
must file with the Commission a cost.
statement of the reasonable costs the
agency incurred prior to the date the
application was rejected, withdrawn, or
dismissed. An agency may submit a
written request for an extension of this
60-day period along with any supporting
documentation.

(b) If an agency has not submitted a
cost statement or extension request
within the time provided in paragraph
(a)(2) of this section, it waives its right
to receive fees for that project pursuant
to this subpart.

(c) Billing. After the Commission
receives a cost statement from all fish
and wildlife agencies as required by
paragraph (a) of this section, the
Commission will bill the section 30(c)
applicant. The bill will show:

(1) The cost statement submitted to
the Commission by each fish and
wildlife agency:;

(2) Any amounts already paid by the
applicant pursuant to § 4.302; and -

(3)(i) The amount due, if the amount
already paid by the applicant pursuant
to § 4.302 is less than the total of all the
cost statements; or

(ii) The amount to be refunded to the
applicant, if the amount already paid by
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the applicant pursuant to § 4.302 is more
than the total of all the cost statements.
. (d) Within 45 days from the date of a
bill issued under paragraph (b} of this
section, a sectien 30(c) applicant must
pay in full to the Commission any
remaining amounts due on the cost
statements regardless of whether any of
these amounts are in dispute.

{e) Dispute pracedures—{1). When to
dispute. Any dispute regarding the
reasonableness of any fish and wildfife
agency cost statement must be made
within 45 days from the date of a bill
issued under paragraph (b) of this
section.

(2) Assessment of disputed cost
statements The burden of showing that
an agency's cost statementis
unreasonable is on the applicant,
However, a fish and wildlife agency
must supply the disputing applicant and
the Commission with the documentation
necessary to support its cost statement.
The Director of the Office of
Hydropower Licensing will determine
the reasonableness of a disputed fish
and wildlife agency cost statement. The
Director’s decision will be in writing,
The Director will notify the disputing
applicant and the fish and wildlife
agency of the decision by letter. Any
decision of the Director may be .
appealed by either party pursuant to 18
CFR 385.1902. In deciding whether or not
a disputed cost statement is reasonable,
the Director will review the application,
the disputed cost statement and any
other documentation relating to the
particular environmental problems

associated with the disputing applicant’s

proposed project. The Director will
consider such factors as:

(i) The time the fish and wildlife
agency spent reviewing the application;

(ii) The proportion of the cost
statement to the time the fish and
wildlife agency spent reviewing the
application; e

(iii) Whether the fish and wildlife
agency's expenditures conform te
Federal expenditure guidelines for such

. items as travel, per diem, personnel, and
contracting: and :

(iv} Whether the studies conducted by
the-agency, if any, are duplicative,
limited to the proposed project area,
unnecessary to determine the impacts to
or mitigation measures for the particular
fish and wildlife resources affected by
the proposed project, or otherwise
unnecessary to set terms and conditions
for the proposed project. . :

(3) Unreasonable cost statements. If

. the Director determines that a disputed

fish and wildlife agency cost statement

is unreasonable, the digputing applicant
and the fish and wildlife agency will be
afforded 45 days from the date of

notification to attempt to reach an
agreement regarding the reimbursable
costs of the agency. If the disputing
applicant and the fish and wildlife
agency fail to reach an agreement on the
disputed cost statement within 45 days
from the date of notification, the
Director will determine the costs that
the agency should reasonably have
incurred. ' ]

{f) Refunds. (1)} H the amount paid by
a section 30(c) applicant under § 4.302
exceeds the total amount of the cost
statements submitted by fish and
wildlife agencies under paragraph (a) of
this section, the Commission will notify
the Treasury to refund the difference to
the applicant within 45 days from the
date of the bill issued to the applicant
under paragraph (b} of this section.

{2) If the amount paid by a section
30(c) applicant exceeds the amount
determined to be reasonable by the
Director pursuant to paragraph {d)(2) of
this section, the Commission will notify
the Treasury to refund the difference to
the applicant within 45 days of the
resolution of all dispute proceedings.

§4.304 Payment.

(a) A payment required under this
subpart must be made by check payable
to the United States Treasury. The check
must indicate that the payment is for
“ECPA Fees.” :

(b) If a payment required under this
subpart is not made within the time
period prescribed for making such
payment, interest and penalty charges
will be assessed. Interest and penalty

charges will be computed in accordance -

with 31 U.S.C. 3717 and 4 CFR Part 102. °

(c) The Commission will not issue a
license or exemption, unless the
applicant has made full payments of any
fees due under § 4.303(c).

§ 4.305 Enforcement

(a) The Commision may take any
appropriate action permitted by law if a
section 30(c}) applicant does not make a
payment required under this subpart.
The Commission will not be liable to
any fish and wildlife agency for failure
to collect any amounts under this
subpart.

(b) If the Commission is unable to
collect the full amount due by a section.
30(c) applicant on behalf of more than
one agency, the amount the Commission.
does collect will be distributed to the
agencies on a pro-rata basis except if an
agency's cost statement is greater than
its most recent estimate to the applicant
under § 4.301{b), then the difference
between the estimate and the cost
statement will not be reimburged until
any amounts owed to other agencies
have been paid.

PART 11~{AMENDED]

8. The authority citation for Part 11 fs
revised to read as follows:

Authority: Federal Power Act, 16 U.S.C.
791a-825r (1982); Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982);
EO 12008, 3 CFR 1978 Comp., p. 142.

7.In § 11.1, paragraph (f) is added to
read as follows:

§ 11.1 Costs of administration

* * * * *

{f) In making their annual reports to
the Commission on their costs in
administering Part I of the Federal
Power Act, the United States Fish and
Wildlife Service and the National

- Marine Fisheries Service are to deduct

any amouns that were deposited into
their Treasury accounts during that year
as reimbursements for conducting .
studies. and reviews pursuant to section
30(e) of the Federal Power Act.

PART 375—THE COMMISSION

8. The authority citation for Part 375
continues to read as follows: .

Authority: Electric Conswmers Protection
Act of 1986, Pub. L. 99-495; Department of
Energy Organization Act, 42 U.S.C. 7101-7352,
EO 12009, 3 CFR 1978 Comp., p. 142;
Administrative Procedure Aet, 5 U.S.C. 553;
Federal Power Act, 16 U.S.C. 791-828c¢, as
amended; Natural Gas Act, 15 US.C. 717—
717w, as amended; Natural Gas Policy Act of
1978, 15 U.S.C. 3301 et seq.; Public Utility
Regulatory Policies Act of 1978, 168 U.S.C.
2601 et seq., as amended.

9. In § 375.314, paragraph (ff) is added
to read as follows:

§ 375.314 Delegations to the Director of
the Office of Hydropower Licensing.
* * * * *

(ff) Pass upon the reasonableness of
disputed agency cost statements
pursuant to § 4.303(d) of this chapter.

* * * * *

Note: This Appendices will not appear in
the Code of Federal Regulations.

Appendix A

{1) Alabama Power Company

(2) Dairyland Power Cooperative-

(3) Edison Electric Institute

{4) Georgia Power Company

(5} Long Lake Energy Corporation

(6) Mega Renewables

(7) National Hydropower Association

(8} National Wildlife Federation and
Friends of the Earth

(9) State of Colorado, Department of
Natural Resources, Divisiomof =~ ..
wildlife .

(10) State of 1daho, Department of
wildlife h



Federal Register / Vol. 52, No. 245 / Tuesday, December 22, 1987 / Rules and Regulations

48407

(11) State of Nevada, Department of
Wildlife

(12) State of New Hampshire, Fish and
Game Department

(13) State of New York, Department of
Environmental Conservation

(14) State of Pennsylvania, Pennsylvania
Game Commission (filed out-of-time)

(15) State of Utah, Resource
Development Coordinating Committee

. (16) State of Vermont, Agency of .
Environmental Consideration *

(17) State of Washington, Department of
Fisheries

(18) State of Washington, Department of
Game

(19) State of Wisconsin, Department of
Natural Resources

(20) State of West Virginia, Department
of Natural Resources

(21} State of Wyoming, Game and Fish
Department

(22) United States Department of
Commerce

(23) United States Department of the
Interior, Fish and Wildlife Service

(24) United States Department of the
Interior, Office of Environmental
Project Review 2

(25) United States Small Business
Administration.

Appendix B

(1) International Association of Fish and
Wildlife Agencies

(2) National Hydropower Association

(3) United States Department of
Commerce, National Marine Fisheries
Service

(4) United States Department of the
Interior, Fish and Wildlife Service.

{FR 87-29241 Filed 12-21-87; 8:45am|
BILLING CODE 6717-01-M

18 CFR Parts 154, 270, 273, 375 and
381

[Docket No. RM86-14-000; Order No. 483)

Revisions to the Purchased Gas
Adjustment Regulations; Suspension
of Effective Date

December 18, 1987.
" AQeNcY: Federal Energy Regulatory
Commission DOE.

ACTION: Final Rule; Notice of Suspension
of Effective Date of Order.

SUMMARY: On November 10, 1987, the
Federal Energy Regulatory Commission

! Vermont's original comments supported the rule.
It later rescinded its support.

? The comments by the Department of the
Interior, Fish and Wildlife Service, and the Office of
Environmental Project Review are substantially
similar and the two are jointly referred to as the
U.S. Department of the Interior in the preamble.

(Commission) issued a final rule in
Docket No. RM86-14-000. (52 FR 43854
(Nov. 17, 1987)). This notice suspends
the rule's effective date of December 17,
1987, for 30 days in order to provide the
Office of Management and Budget
(OMB}) additional time to review the
final rule’s information collection
provisions.

EFFECTIVE DATE: The final rule in this
docket is effective January 29, 1988.

FOR FURTHER INFORMATION CONTACT:
Andrew S. Katz, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426, Phone: (202)
357-8020.

SUPPLEMENTARY INFORMATION: Pursuant
to its regulations, OMB has requested
additional time to review the
information collection provisions in
Order No. 483, Revisions to the
Purchased Gas Adjustment
Regulations.! The Commission,
therefore, suspends the effective date of
Order No. 483 until January 29, 1988.
Lois D. Cashell,

Acting Secretary.

(FR Doc. 87-29240 Filed 12-17-87; 4:57 pm]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602
[T.D. 8168] ’

Income Taxes; Limitation on
Deduction for Nonbusiness Interest:
Personal Interest

AGENCY: Internal Revenue Service,
Treasury.

_ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
treatment of personal interest and the
treatment and determination of qualified
residence interest. The text of the
temporary regulations set forth in this
document also serves as the text of the
proposed regulations for the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register. Changes to the
applicable tax law were made by the
Tax Reform Act of 1986. The regulations
affect taxpayers other than corporations
who have paid or accrued personal
interest during a taxable year, and
taxpayers who have paid or accrued
interest on debt secured by a principal
or second residence.

1 See 5 CFR 1320.12 (1987).

DATES: The regulations are effective for
taxable years beginning after December
31. 1986.

FOR FURTHER INFORMATION CONTACT:
Sharon L. Hall of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224 (Attention: CC:LR:T) (202) 566~
3288 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document amends the Income
Tax Regulations (26 CFR Part 1) and the
Table of OMB Control Numbers (26 CFR
Part 602) to provide rules under section
163(h) of the Internal Revenue Code of
1986. Section 163(h) was added to the
Code by section 511(b) of the Tax
Reform Act of 1986 (Pub L. 99-514, 100
Stat. 2246).

Explanation of Statutory Provisions

Section 163(h)(1) provides that in the
case of a taxpayer other than a
corporation, no deduction shall be
allowed under Chapter 1 of the Internal
Revenue Code for personal interest paid
or accrued during the taxable year.
Section 163(h)(2) defines personal
interest as any interest otherwise
allowable as a deduction under Chapter
1 of the Internal Revenue Code other
than {a) interest paid or accrued on
indebtedness properly allocable to the
conduct of a trade or business (other
than the trade or business of performing
services as an employee), (b) investment
interest, (c) interest taken into account
under section 469 in computing income
or loss from a passive activity, {d)
qualified residence interest, or (e)