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contains regulatory documents having
general applicability and legal effect, most
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the Code. of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold -
by the Superintendent of Documents.
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week.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration
7 CFR Part 1951

Special Debt Set-Aside of a Portion of.
the Indebtedness of Farmer Program
Borrowers

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA] clarifies a final
rule published November 1, 1985 (50-FR
45740). The wording has resulted in
confusion interpreting the regulation.
The purpose of the revision is to
eliminate confusion concerning

" rescheduling and reamortization. The
non set-aside portion of loans partially
set-aside may be rescheduled or
reamortized during the set-aside period.
EFFECTIVE DATE: February 24, 1988.

FOR FURTHER INFORMATION CONTACT:.
Chester Bailey, Director, Loan Servicing
and Property Management Division,
FmHA, USDA., Room 5449, South
Agriculture Building, 14th Street and
Independence Avenue SW.,
Washington, DC 20250, telephone (202)
447-4572.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Department
Regulation 1512-1, which implements
Executive Order 12291, and has been
determined to be exempt from those
requirements because it involves only
Internal Agency management. It is the
policy of this Department to publish for
comment rules relating to public
property, loans, grants, benefits, or
contracts notwithstanding the.
exemption in 5 U.S.C. 553 with respect
to such rules. This action, however, is
not published for proposed rulemaking;
since it involves only an editorial

clarification of an existing regulation. It
does not change FmHA's policy under
the prior version of this regulation.

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, “Environmental Program.” It
is the determination of FmHA that this.
action, consisting only of clarification,
does not constitute a major Federal
action significantly affecting the quality
of the human environment, and in
accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

This program/activity is not subject to
the provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials.

These changes affect the following
FmHA programs as listed in the Catalog
of Federal Domestic Assistance:
10.404—Emergency Loans
10.406—Farm Operating Loans
10.407—Farm Ownership Loans
10.416—Soil and Water Loans

List of Subjects in 7 CFR Part 1951

Account gervicing, Credit, Loan
programs—Agriculture, Loan
programs—Housing: and: community
development, Mortgages. Therefore,
Chapter XVIII, Title 7, Code of Federal
Regulations is amended as follows:

PART 1951—SERVICING AND

- COLLECTIONS

1. The authority citiation for Part 1951
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

Subpart A—Account Servicing Policies

2. Section 1951.41 is amended by
redesignating current paragraph (h)(2) as
(h)(3) and adding a new: paragraph
(h}(2), to read as follows:

§ 1951.41 Special debt set-asidg of.a.
portion of the insured loan indebtedness ot
farmer program borrowers.

* * * * *

(h) * k&

The non:set-aside portion of a
partially set-aside note may be
rescheduled or reamortized in
accordance with: § § 1951.33, 1951.40, and
1951.41(h)(3) of this subpart during the
set-aside:period. Exhibit F, attachment 1
(available:in any FmHA office), of this,

subpart will be completed when the non
set-aside portion of a partially set-aside

" note is rescheduled or reamortized.

* * * * *

Date: January 27, 1988.
Vance L. Clark,

Administrator, Farmers Home
Administration.

(FR Doc. 88-3937 Filed 2-23-88; 8:45 am];
BILLING CODE 3410-07-M.

7 CFR Parts 3800 and 3801

World Agricultural Outlook Board;,
Organization, Functions, and
Availability of Information to the Pub'ic

AGENCY: World Agricultural Outlook
Board, USDA. ' .

ACTION:. Final rule.

SUMMARY: This. rule explains the
organization and. functions of the World
Agricultural Outlook Board (WAOB),
and the procedures for requesting,
records from WAOB under the Freedom
of Information Act (FOIA). It
supplements the Department’s:
regulations at' 7 CFR Part 1, Subpart A.

EFFECTIVE DATE: February 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Laura B. Snow, Economics Agencies
FOIA Officer, Economics Management
Staff, USDA, Reom:4310; South Building,
12th and Independence Avenue SW.,
Washington, DC 20250. Telephone (202)
447-7590:

SUPPLEMENTARY INFORMATION: This rule
relates to internal agency management..
Therefore, pursuant to 5 U.S.C.. 553,
notice of proposed rulemaking and.
opportunity for comment are not
required and this rule may be made
effective in.less than 30 days after
publication in the Federal Register.
Further, since this.rule relates to internal
agency management, it is exempt from
the provisions of Executive Order 1229%..
Also, this-rule will not cause a
significant economic impact or other
substantial effect on small entities.
Therefore, the requirements of the.
Regulatory Flexibility Act, 5 U:S.C.
605(b), do not apply.. '

List of Subjects:

.7 CFR Part 3600

Organization and functions
(Government agencies).
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7 CFR Part 3801
Freedom of information.

Accordingly, 7 CFR is amended by
adding a new Chapter XXXVIII
consisting of Parts 3800 and 3801,
reading as follows:

CHAPTER XXXVIIi—~WORLD
AGRICULTURAL OUTLOOK BOARD

PART. 3800—0ORGANIZATION AND
FUNCTIONS

Sec.

3800.1 General.

3800.2 Organization.

3800.3 Functions.

3800.4 Authority to act for the Chairperson.
Authority: 5 U.S.C. 301 and 552, and 7 CFR

2.86, except as otherwise stated.

§ 3800.1° General.

The World Agricultural Qutlook
Board (WAOB) was established on June
3, 1977, by Secretary’s Memorandum
1920, entitled “World Food and
Agricultural Outlook and Situation
Board.” The primary responsibility of
WAGOB is to coordinate and review all
commodity and aggregate agricultural
and food data and analyses used to
develop outlook and situation material
within the Department of Agriculture.

§ 3800.2 Organization.

The central and only office of WAOB
is located in Washington, DC, and
consists of the Chairperson, Deputy
Chairperson, and supporting staff.

§ 3800.3 Functions.

The WAOB has four major areas of
responsibility:

(a) Agricultural outlook and situation.
(1) Coordinate and review all crop and
commodity data used to develop outlook
and situation material within the
Department of Agriculture.

(2) Oversee and clear for consistency
of analytical assumptions and results,
all estimates and analyses which
significantly relate to international and
domestic commodity supply and
demand. This includes such estimates
and analyses prepared for public
distribution by the Foreign Agricultural
Service, the Economic Research Service,
or by any other agency or office of the
Department.

(3) Participate in planning and
developing research programs relating
to improving the Department's
forecasting and estimating capabilities.

(4) Provide liaison between the
Department and Commodity Futures
Trading Commission to assure that the -
futures market serves the best interest
of agriculture and the public.

(5) Plan and participate in
Departmental, interdepartmental,

regional and international outlook
conferences and briefings, to maintain
an awareness of current and upcoming
economic issues significant to the food
and agricultural system.

(b) Interagency commodity estimates.
(1) Establish Interagency Commodity
Estimates Committees to bring together
estimates and analyses from supporting
agencies and to develop official
estimates of supply, utilization, and
prices for commodities.

(2) Review for consistency of
analytical assumptions and results, all
proposed decisions made by the
Interagency Commodity Estimates
Committee prior to any release outside
the Department.

(c) Weather and climate. (1) Serve as
a focal point within the Department for
coordination of weather, climate, and
related crop monitoring activities.

(d) Remote sensing. (1) Provide
technical assistance, coordination, and
guidance to Department agencies in
planning, developing, and carrying out
satellite remote sensing activities to
assure full consideration and evaluation
of advanced technology.

(2) Coordinate administrative,
management, and budget information
relating to Department’s remote sensing
activities.

§ 3800.4 Authority to act for the
Chairperson.

. When the Chairperson is absent or
temporanly unavailable, the Deputy
Chairperson is authorized to act for the
Chairperson.

PART 3801-—-AVAILABILITY OF
INFORMATION TO THE PUBLIC

" Sec.

38011 General.

3801.2 Public inspection, copying, and
indexing.

3801.3 Requests for records.

38014 Denials.

3801.5 Appeals.

3801.8 Requests for published data and
information.

Authority: 5 U.S.C. 301 and 552; 7 CFR 1.1-
1.23 and Appendix A.

§ 3801.1 General.

This part is issued in accordance with
the regulations of the Secretary of
Agriculture in §§ 1.1-1.23 of this title
and Appendix A thereto, implementing
the Freedom of Information Act (FOIA}
(5 U.S.C. 552), and governs the
availability of records of the World
Agricultural Outlook Board (WAOB] to
the public.

§3801.2 Public Inspectlon, copying, and
indexing.

5 U.S.C. 552(a)(2) requlres that certain
materials be made available for public

inspection and copying and that a
current index of these materials be
published quarterly or otherwise be
made available. WAOB does not
maintain any materials within the scope
of these requirements.

§ 3801.3 Requests for records.

Requests for records of WAOB shall
be made in accordance with §1.6 (a) and
(b) of this title and addressed to:
Economics Agencies FOIA Officer,
Economics Management Staff, USDA,
Room 4310, South Building, 12th and
Independence Avenue SW.,
Washington, DC 20250. This official is
delegated authority to make
determinations regarding such requests
in accordance w1th § 1.3(a)(3) of this
title.

§3801.4 Denials.

If the Economics Agencies FOIA
Officer determines that a requested
record is exempt from mandatory
disclosure.and that discretionary release
would be improper, the Economics
Agencies FOIA Officer shall give
written notice of denial in accordance
with § 1.8(a) of this title.

§ 3801.5 Appeals.

Any person whose request is denied
shall have the right to appeal such
denial. Appeals shall be in accordance
with § 1.6(e) of this title and addressed
to the Chairperson, World Agricultural
Outlook Board, U.S. Department of

_ Agriculture, Washington, DC 20250.

§ 3801.6 Requests for published data and
information.

Information on published data,
subscription rates, and all WAOB
programs is available from the
Chairperson, World Agricultural
Outlook Board, U.S. Department of
Agriculture, Washington, DC 20250.

Done at Washington, DC, this 26th day of
January, 1988.

James R. Donald,

Chairperson, World Agricultural Outlook
Board.

[FR Doc. 88-3938 Filed 2-23-88; 8:45 am|]
BILLING CODE 3410-38-M

FEDERAL RESERVE SYSTEM
12 CFR Part 211
[Reg. K; Docket No. R-0610]

international Banking Operations
(Regulation K)

February 18, 1988.

AGENCY: Board of Governors of the
Federal Reserve System.
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ACTION: Final rule.

SUMMARY: After further review of its
regulations and consideration of public
comment, the Board has revised
Regulation K governing foreign
investments of U.S. banking
organizations. The new regulation
permits investors to acquire up to 40
percent of the shares of foreign
nonfinancial companies where
sovereign debt obligations are being
exchanged for ownership interests in the
companies. The Board also revised the
regulation to permit companies acquired
through debt-for-equity conversions in
heavily indebted developing countries to
be held for up to 15 years and . )
liberalized the investment procedures
for such investments.

EFFECTIVE DATE: February 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Ricki Rhodarmer Tigert, Assistant
General Counsel (202-452-3428);
Kathleen O’'Day, Senior Counsel (202/
452-3786), Legal Division; Michael G.
Martinson, Assistant Director (202/452-
3640); or James Keller, Manager,
International Banking Applications
{202/452-2523), Division of Banking
Supervision and Regulation, Board of
Governors of the Federal Reserve
System, Washington, DC 20551. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), Earnestine Hill or Dorothea
Thompson, (202/452-3544).
SUPPLEMENTARY INFORMATION: On
August 12, 1987, the Board amended
Regulation K to permit investments to be
made through debt-for-equity swaps in
up to 100 percent of the shares of foreign
nonfinancial companies, subject to
certain limitations. Under the August
revision to the regulation, a bank
holding company may.exchange
sovereign debt obligations of a heavily
indebted developing country for equity
interests in companies being privatized
by the government of the country. An

" investment under the August regulation
must be made through a bank holding
company, rather than a bank, and is
required to be divested within five
years, unless the time were to be -
extended for up to another five years.
Loans made to the company are treated
as investments for purposes of the
investment procedures of Regulation K.
The company may not bear a name
similar to that of the banking
organization and the bank holding
company may not provide to the
company any confidential information
obtained from bank customers that are
engaged in the same or related lines of
business. In addition, the Board
cautioned that, consistent with prudent

banking practice, an investor should
carefully evaluate the soundness of an
investment before it is made; and that
officer and director interlocks should be
kept to as few as administratively
feasible to oversee the investment.

The Board stated that its August
action was the first result of its review
of the area of debt-for-equity swaps.
Consequently, the Board requested
public comments on the revision to the
regulation and stated it would consider
the comments as part of its continuing
evaluation of Regulation K.

The Board received 23 public
comments: 18 from banks or bank
holding companies, three from banking
trade groups, and two from members of
Congress. The comiments focused
generally on five areas: acquisition of
private sector companies; the 10-year
holding period; the requirement that the
nonfinancial company be held through
the holding company; the general
consent procedures of Regulation K for
making investments; and use of private
sector debt as well as sovereign debt in
making the investments. In addition,
other technical comments and requests
for clarification were received. '

Atfter further review of the regulation
and consideration of the public
comments, the Board has amended
Regulation K to provide bank holding
companies with greater flexibility in
making debt-for-equity investments in
heavily indebted developing countries.
The following are the major changes to
the regulation:

—A U.S. banking organization may

invest in up to 40 percent of the shares

of or other ownership interests in a
private sector nonfinancial company
through conversion of sovereign debt
obligations in a heavily indebted
developing country;

—If the U.S. banking organization
acquires more than 25 percent of the
voting shares of a nonfinancial
company, another shareholder (or a
control group of shareholders) would
be required to own a larger block of
shares;

—The U.S. banking organization that
makes an investment in a company
under the revised regulation would
also be permitted to provide loans or
other financing in amounts up to 50
percent of the total loans and
extensions of credit to the affiliated
company;

—The U.S. banking organization would
be permitted to hold the investment
for up to two years after the end of the
period during which the debtor
country restricts full repatriation of
the investment, as long as the total

holding period is not more than 15
years; '

—The investment would be required to
be held through the bank holding
company and not the bank or its
subsidiary, unless the Board permits a
particular investment to be held
through the bank; and

—The general consent limit of
Regulation K (that is, the amount that
an organization may invest without
giving prior notice to the Board) for
debt-for-equity swap investments
under the revised regulation is
increased to the greater of $15 million.
or one percent of the investor’s equity
capital.

A more detailed discussion of each

- aspect of the Board’s action is provided

below.

Investments in Private Sector
Companies

As noted, the Board's action in August
was limited to investments in public
sector companies that were being
privatized by the government of the
foreign country. Most of the comments
were favorable on the Board's decision
to provide flexibility to banking
organizations in dealing with their
holdings of sovereign debt obligations
by permitting the purchase of these
companies. The commenters, however,
also stated that the regulation did not go
far enough and that such flexibility
should be extended to allow acquisition.
of companies that are in the private
sector. Various reasons were advanced
in support of this proposal.

Most commenters noted that there are
not a significant number of opportunities.
for investment in privatizations because
many governments are reluctant to give
up control of important state-owned
enterprises and to allow important
sectors of the economy to pass into
foreign control. The amount of equity
being made available for investment
under privatization programs is small in
relation to the amount of sovereign debt
outstanding. Therefore, the commenters
stated that, in order for the regulation to
be meaningful, private sector companies
must be eligible for investment. A
number of commenters also stated that
limiting debt-for-equity swap

“investments to companies being

privatized places U.S. banking

- organizations at a competitive

disadvantage compared to nonbanks
and foreign banks, which are not subject
to these limits. Moreover, some
commenters said that limiting the
participation of U:S. banking
organizations to public sector .
companies will heighten competition for
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the few good public companies being
privatized, making the investments
economically less attractive.

Some commenters stated that even if
controlling investments in nonfinancial
private sector companies are not
permitted, noncontrolling investments in
greater than 20 percent of the shares of a
private sector company should be
allowed. Several commenters suggested
permitting noncontrolling investments to
be made in up to 50 percent of the
shares of a company; others suggested
that the permissible investment should
be at least 25-30 percent of the shares of
a company. The reasons advanced were
that allowing a greater than 20 percent
investment would permit the use of
equity accounting; would put the
banking organization into a better
position to supervise the investment;
and would make it easier to divest the
company because potential investors
would be more likely to want to acquire
a block of shares that could give them
influence over the company. These
commenters also suggested that,
because of the special circumstances
surrounding debt-for-equity investments
and their temporary nature, there should
be greater leeway for a bank holding
company investor to take part in the
affairs of the company without the
investors being considered to control the
company. ’

The Board has revised the regulation
to permit a bank holding company to
hold up to 40 percent of the shares of
{(whether voting or nonvoting) or other
ownership interests in private sector
nonfinancial companies through debt-
for-equity investments in heavily
indebted developing countries. The
Board determined that this level of
equity ownership is viewed as large
enough to give U.S. banking
organizations a significant stake in the
company, but would also a assure that
there would be substantial participation
by other investors. However, it is not.
contemplated that the U.S. banking
organization would have the chief
management or operating responsibility
for the nonfinancial company.

This approach responds to the interest
some U.S. banking organizations have
expressed in making more than just
portfolio investments in private sector
nonfinancial companies, while also
helping to assure that banking
organizations do not assume all of the
risks associated with operating and
controlling commercial and industrial
companies. By increasing the scope of
investments that U.S. banking
organizations may make, the liberalized
regulation would enable them to
diversify further their asset portfolios.

The Board placed several conditions
on a bank holding company’s authority
to make these sizeable equity
investments in nonbank companies
because it continues to believe that
there are significant risks in a
operational investments in foreign
nonfinancial businesses with which
bank management has little or no
expertise or experience. In this regard,
the Board noted that a number of banks
have indicated that they are not
interested in operational control over
such companies and few banks have
sufficient local staff to be in a position
to exercise management control or
supervision over a variety of business
concerns. The risks associated with
these investments may be exacerbated
by the acquisition of the investment in a
debt-for-equity swap environment
where the investor may not devote the
same care and attention to the
acquisition because the investment is
being made with funds already
committed to heavily indebted
countries. The experience of the Board
has been that banking organizations
tend to stand behind investments they
have made in order to protect their own
reputations in the funding markets.

In an effort to address these concerns,
the regulation requires that, if-a bank
holding company owns more than 25
percent of the voting shares of a private
sector nonfinancial company, then
another shareholder (or control group of
shareholders) must control a block of
shares that is larger. This requirement
serves a dual purpose. First, it
demonstrates that there is another
substantial equity holder with capital at
risk. Second, because there would be a
larger shareholder, the bank holding
company would not bear sole
operational responsibility for the
company. Restricting debt-for-equity
swap participation by an individual
banking organization to a minority
position would also help assure that this
investor would not be put in a position
where additional investments would be
required to prop up an ailing enterprise.
Restricting the level of ownership would
also make it less likely that a local
government might hold the U.S.
organization responsible for problems
caused by the nonfinancial company.

The regulation also places a limit on
the amount of financing that may be
provided by a bank holding company to
private sector companies acquired
through debt-for-equity swaps in which
the bank holding company owns 20
percent or more of the voting shares
(that is. above the level of share
ownership in nonfinancial companies
already permitted under Regulation K).

Loans or other forms of financing (such
as guarantees or letters of credit) are
limited to not more than 50 percent of
the total loans or other extensions of
credit to the affiliated company. The
purpose of this provision is similar to
the limitation on share ownership.
Because the nonfinancial company may
not rely on its U.S. affiliates for all of its
funding, at least half of the company’s
credit must be obtained in the
marketplace, which would help assure
that the company is creditworthy.

Such funding sipport from the bank,
consistent with the requirements of
section 23A of the Federal Reserve Act,
would be permitted only where the
investment is made through a direct
holding company subsidiary. If, in .
special circumstances the Board were to
permit an investment to be made
through the bank or a subsidiary of the
bank, additional support to the company
in the form of financing by the bank
would not be permitted in order to
reduce risk to the bank. In assessing
exposure to a company, it is realistic to
look at the full range of a banking
organization’s financial commitments to
the company. Loans would be
substantially at risk, just as equity
investments would be and, where an
ownership interest is involved, an arms’
length credit judgment is difficult to
make.

Participation in major corporate
decisions. The regulation provides that
the bank holding company may have
membership on the board of directors or
on management committees of the
nonfinancial company in which it
invests through a debt-for-equity swap
in proportion to the percentage of voting
shares of the company that the bank
holding company owns. In contrast with
present rules on portfolio investments

-under Regulation K, which generally
contemplate a relatively passive
interest, bank holding companies could
have an important voice in management
of the companies through such vehicles
as representation on boards of directors.
In addition, there are no restrictions in
the regulation on the ability of the bank
holding company investor to veto major
corporate actions, such as the sale or
encumbrance of substantially all of the
assets of the company, major mergers
and acquisitions, or a dilution of shares,
that could threaten the value of its
investment. As noted in the comments,
participation in the corporate affairs of
the nonfinancial company to the extent
described would allow the U.S. bank
holding company to protect its
investment without being in the position
of exercising sole operational control
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over or being responsible for the
company.

Holding Period

Regulation K as revised in August
permitted debt-for-equity investments in
nonbank companies to be held for a
period of five years with the possibility
of an extension for an additional five
years. All comments received stated
that the time period for divestiture is too
short and asked that the holding period
be long enough to permit the investor to
maximize recovery on investments. The
comments noted that all of the debt-for-
equity programs in heavily indebted
countries include restrictions on
repatriation of dividends and on the
investor's ability to sell the investment
to local investors and repatriate the
capital. These restrictions extend
beyond the initial five years provided in
the Board's regulation and in many
cases beyond the 10-year maximum
available with extensions under the
Board's regulation.

After further review, the Board
determined to permit investments made
under the revised regulation to be held
for the lesser of 15 years or two years
beyond the end of the period established
by the country restricting repatriation of
the investment. This liberalization
would apply to investments in public
sector companies being privatized as
well as to private sector companies.
Extending the period to 15 years would
respond to the concerns of those
banking organizations that believe that
divestiture will be difficult and costly if
required within the period during which
repatriation.of the capital investment is
restricted by the foreign country. Under
the debt-for-equity programs of the
major Latin American countries 13 years
is currently the longest period during
which repatriation of the investment is
restricted. As a result, a maximum
- holding period of 15 years (or two years
beyond the restricted period if shorter
than 13 years) should give U.S. banking
organizations greater opportunity to sell
such investments.

The Board continues to emphasize
that investments in nonfinancial
companies are intended to be
temporary, particularly where they
extend beyond the periods currently
permitted for investments made under
authority to collect on debts previously
contracted, the longest of which is five
years extendable to 10 years. Therefore,
banking organizations will be required
to report to the Board on their plans for
divestiture of debt-for-equity
investments on the tenth anniversary of
the acquisition of an investment and
two years before the end of the holding
period. This requirement would apply to

investments both in private sector
companies and in public sector
companies being privatized. Such
requirements would not apply to
otherwise permissible investments even
where the investments resulted from
debt-for-equity swaps.

Structure for Investments

In its amendments to Regulation K in
August, the Board required that the
debt-for-equity investments in
nonfinancial companies be held through
the bank holding company and not -
through a subsidiary of the bank
because of the potential risks to the
bank from investments in commercial
and industrial companies. The Board
observed that the form of ownership
was intended to erect a barrier between
the bank and the nonbanking activities
in several ways: by isolating the bank as
much as possible from the activities of
the nonfinancial company; by making
clear that the federal safety net does not
apply to the nonbanking activity; and by
taking advantage of the restrictions of
section 23A of the Federal Reserve Act,
which apply as a matter of law to
transactions between banks and
affiliated nonbanks. Moreover, the
approach is in keeping with the Board's
position in other contexts that
nonbanking activities should generally
not be conducted through the bank.

The reasons that led the Board to
conclude that investments in public
sector nonfinancial companies being
privatized should be made through the
bank holding company and not the bank
apply as well to investments in private
sector companies. However, a number
of commenters on the August revision to
Regulation K contended that transferring
the debt to be swapped from the bank to
the holding company raises a number of
problems. They stated that the bank
would record an immediate loss on the
transfer but the holding company would
reap all of the profits from the
investment. They also argued that the
application of the collateral
requirements of section 23A of the
Federal Reserve Act to loans by the
bank to a subsidiary of the holding
company would serve as a disincentive
to debt-for-equity investments. In
addition, several commenters suggested
that there are certain tax benefits to
holding the investments under the bank
and that local legal requirements may
make it more advantageous to hold the
investments through the bank.

The Board determined that thege
assertions do not present a compelling
case for permitting nonfinancial
investments to be held by the bank. As
to the issue of preventing the bank from
reaping profits from the investment,

whether the bank shares in any profits
from the investment is entirely within
the control of the bank holding’
company. Moreover, although the
holding company might gain any profits
from the investments, it is also the bank
holding company that would be exposed
to any potential losses, thereby
protecting the bank.

As to the effect of section 234, it is
intended to protect the bank from being
pressured to make potentially risky
loans to nonbank affiliates based on the
affiliate relationship rather than the
creditworthiness of the affiliated
borrower. The Board determined that
the protection afforded by section 23A is
entirely appropriate in the context of a
bank lending to foreign commercial and
industrial affiliates. With respect to the
tax issues, consultations with staff of
the Treasury Department suggest that
whether a banking organization would
want to hold a nonfinancial investment
under the bank, as opposed to the bank
holding company, solely for tax reasons,
would very must depend on the
circumstances of the organization.

Accordingly, the Board required that
investments by bank holding companies
acquired through debt-for-equity swaps
generally be held through the bank
holding company. However, the Board
will consider requests for exemptions on
a case-by-case basis where an applicant
demonstrates some special need to hold
a nonfinancial investment under the
bank, as, for example, in connection
with local legal requirements that
impose such a structure.

Investment procedures. In August, the
Board did not change the investment
procedures of Regulation K for debt-for-
equity swaps. Several banks that
commented on the Board's revision to
Regulation K asked for an increase in
the maximum investment under the
general consent procedures from
approximately $15 million to some
higher figure, such as a percentage of
capital, and for expedited procedures for
debt-for-equity investments.

The Board determined that additional
flexibility should be available in the
investment procedures for debt-for-
equity swaps. The regulation grants the
Board's general consent for investments
that do not exceed the greater of $15
million or one percent of the equity of
the investing bank holding company.
The Board determined that, in the
context of making debt-for-equity
investments where funds are already
committed to a country, a percentage of
the investor’s equity capital is a
reasonable measure of the need for
review of the investments. This new
limit would also apply to investments



5362  Federal Register / Vol. 53,

No. 36 /| Wednesday, February 24, 1988 / Rules and Regulations

made under the previous amendment to
Regulation K permitting controlling )
investments to be made in public sector
companies.

Under the liberalized regulation, prior
notice to or the specific consent of the
Board will be required where (1) the
amount to be invested exceeds the
greater of $15 million or one percent of
the investor's equity capital after the
deduction of goodwill; (2) the country’s
debt-for-equity swap program requires
the investor to invest new money in
addition to swapping debt obligations,
and then only if the new money portion
of the investment exceeds $15 million; or
(3) the investment is to be made through
an insured bank or its subsidiary.

Use of private sector debt. The
Board’s August revision to Regulation K
provided that the debt that is eligible to
be swapped is sovereign debt of the
heavily indebted developing countries.

A number of commenters asked that all -

debt eligible for swapping under the
various country programs should also be
eligible under the Board's regulations.
They stated that some country programs
restrict the debt eligible for swapping
and that the Board should not
disadvantage U.S. banking
organizations by further restricting the
debt eligible for use. Rather, they stated
that banking organizations should have
the flexibility to swap any type of debt,
regardless of the sector of the borrower.

Although the Board considered these
comments, it determined that the
regulation should continue to permit the
use only of sovereign debt. The Board
began its review and liberalization of
debt-for-equity investments in order to
provide banks with flexibility in dealing
with their holdings of sovereign debt -
and continues to believe that this is an
appropriate limitation. This is especially
true in light of the fact that banking
organizations already have other
authorities to collect on debts previously
contracted where the debt is in default.
Sovereign debt does not fall within this
category and therefore requires
alternative approaches, such as the
revised regulation.

Some commenters also requested
clarification of what constitutes
sovereign debt. It is contemplated that
sovereign debt includes debts owed to
or fully guaranteed by governments and
their agencies and instrumentalities.

Definition of “investment.” In its
August amendment to Regulation K the
Board defined the term “investment” for
purposes of the Board's procedures for
prior notice and review of investments
to include extensions of credit by the
investing bank holding company or its
affiliates. This approach gives the Board
an opportunity to examine the level of a

U.S. banking organization’s financial
support for a foreign company from a
safety and soundness perspective where

- the amounts are large. The Board

determined that this requirement should
apply to all debt-for-equity investments,
including those in private sector
nonfinancial companies.

Accounting for debt-for-equity
investments. Under Generally Accepted
Accounting Principles (GAAP) a U.S.
banking organization that holds 20
percent or more of the shares of a
company should generally use
consolidation or equity accounting to
reflect in its income statement
undistributed earnings as well as
dividends received from the company.
However, GAAP also provides that the
cost method of accounting should be
used where there are severe restrictions
on the ability of the organization to
realize income from, or the principal of,
an investment, or where the investment
is likely to be temporary.

- It appears that some banks want to be
able to invest in 20 percent or more of
the shares of nonfinancial companies in
order to be able to use equity accounting
for the investment, even though the
investment would be temporary and
would be subject to restrictions on
repatriation of investments and
dividends. In fact, some commenters
cited the ability to use equity accounting
as one of the reasons why the Board
should permit larger percentage
investments in nonfinancial companies.
In contrast, other banking organizations
intend to use cost accounting under
which income is recognized essentially
in the same accounting period in which
the money is actually received.

Any banking organization considering
the use of equity accounting for
investments made through debt-for-
equity swaps in heavily indebted
countries should carefully evaluate
whether that method of accounting
would result in an accurate statement of
the income and capital of the banking
oorganization.

Other Comments

Several requests for clarification of
the procedures for debt-for-equity
investments were received. Debt-for-
equity investments may continue to be
made under other provisions of
Regulation K. The requirements of
§ 211.5(f) must be followed only if the
investment would not otherwise be
permitted under § 211.5 (c) and (d) of
Regulation K. Similarly, any investment
acquired through a debt-for-equity swap
must be divested only if it is not
otherwise permissible for the bank
holding company to own at the end of
the divestiture period.

The investments permitted by the
revised regulation may be made through
an Edge corporation subsidiary of a
bank holding company as long as the
Edge corporation is not a subsidiary of
an insured bank.

Regulatory Flexibility Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96-
354; 5 U.S.C. 601 et seq.), the Board of
Governors of the Federal Reserve
System certifies that the amendment
will not have a significant economic
impact on a substantial number of small
entities that would be subject to the
regulation. The amendment would
liberalize existing regulations and
affects only those banking organizations
engaged in international banking. It
would not have any particular effect on
small business entities.

The Board has determined that the
provisions of section 553(b) of Title 5,
United States Code, with respect to
deferred effective date are not
necessary with respect to this revision
to Regulation K. As noted above, this
amendment liberalizes the investment
restrictions of the regulation. An
immediate effective date will allow
banking organizations to begin to make
investments under the revised
provisions upon publication in the
Federal Register.

List of Subjects in 12 CFR Part 211

Banks, Banking, Federal Reserve
System, Foreign banking, Investments,
Reporting and recordkeeping
requirements, Export trading companies,
Allocated transfer risk reserve,
Reporting and disclosure of
international assets, Accounting for fees
on international loans, Investment made
through debt-for-equity conversions.

For the reasons set forth above, the
Board amends 12 CFR Part 211 as
follows:

PART 211—INTERNATIONAL
BANKING OPERATIONS

1. The authority citation for Part 211
continues to read as follows:

Authority: Federal Reserve Act (12 US.C.
223 et seq.); Bank Holding Company Act of
1956, as amended {12 U.S.C. 1841 et seq.); the
International Banking Act of 1978 (Pub. L. 95-
369); 82 Stat. 607; 12 U.S.C. 3101 et seq.); the
Bank Export Services Act (Title II, Pub. L. 97~
290, 98 Stat. 1235); and the International
Lending Supervision Act (Title IX, Pub. L. 98-
181, 97 Stat. 1153, 12 U.S.C. 3901 et seq.),
unless otherwise noted.

2. Section 211.5 is amended by
revising paragraph (f} to read as follows.
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§211.5 Investments and activities abroad.

+* * * * *

(f) Investments made through debt-
for-equity conversions—(1) Definitions.
For purposes of this paragraph:

(i) “Eligible country” means a country
that, since 1980, has restructured its
sovereign debt held by foreign creditors,
and any other country the Board deems
to be eligible;

(ii) “Equity” includes common
stockholder’s equity and minority
interests in consolidated subsidiaries,
less goodwill;

(iii}) “Investment” has the meaning set
forth in § 211.2(i} of this regulation and,
for purposes of the investment
procedures of this paragraph only, shall
include loans or other extensions of
credit by the barik holding company or
its affiliates to a company acquired
pursuant to this paragraph;

(iv) “Loans and extensions of credit”
means all direct and indirect advances
of funds to a person made on the basis
of any obligation of that person to repay
the funds.

(2) Permissible investments. In
addition to investments that may be
made under other provisions of this
section, a bank holding company may
make the following investments through
the conversion of sovereign debt
obligations of an eligible country, either
through direct exchange of the dabt
obligations for the investment or by a
payment for the debt in local currency,
the proceeds of which are used to
purchase the investment: )

(i) Public sector companies. A bank
holding company may acquire up to and
including 100 percent of the shares of (or
other ownership interests in) any foreign
company located in an eligible country if
the shares are acquired from the
government of the eligible country or
from its agencies or instrumentalities.

(ii) Private sector companies. A bank
holding company may acquire up to and
including 40 percent of the shares,
including voting shares, of (or other
ownership interests in) any other foreign
company located in an eligible country
subject to the following conditions:

(A) A bank holding company may
acquire more than 25 percent of the
voting shares of the foreign company
only if another shareholder or control
group of shareholders unaffiliated with
the bank holding company holds a larger
block of voting shares of the company;

(B) The bank holding company and its
affiliates may not lend or otherwise
extend credit to the foreign company in
amounts greater than 50 percent of the
total loans and extension of credit to the
foreign company; and

(C) The bank holding company’s
representation on the board of directors

or on management committees of the
foreign company may be no more than
proportional to its shareholding in the
foreign company.

(3) Investments by bank subsidiary of
bank holding company. Upon
application, the Board may permit an
investment to be made pursuant to this
paragraph through an insured bank
subsidiary of the bank holding company
where the bank holding company
demonstrates that such ownership is
necessary due to special circumstances
such as the requirements of local law. In
granting its consent, the Board may.
impose such conditions as it deems
necessary or appropriate to prevent
adverse effects, including prohibiting
loans from the bank to the company in
which the investment is made.

(4) Divestiture—(i) Time limits for
divestiture. The bank holding company
shall divest the shares of or other
ownership interests in any company
acquired pursuant to this paragraph
{unless the retention of the shares or -
other ownership interest is otherwise
permissible at the time required for
divestiture) within two years of the date
on which the bank holding company is
permitted to repatriate in full the
investment in the foreign company, but
in any event within 15 years of the date
of acquisition.

(ii) Report to Board. The bank holding
company shall report to the Board on its
plans for divesting an investment made
under this paragraph no later than 10
years after the date the investment is
made if the investment may be held for
longer than 10 years and shall report to
the Board again two years prior to the
final date for divestiture, in a manner to
be prescribed by the Board.

(iii) Other conditions requiring
divestiture. All investments made
pursuant to this paragraph shall be
subject to paragraphs (b)(3)(i) (A) and
(B} of this section requiring prompt
divestiture (unless the Board upon
application authorizes retention) if the
company invested in engages in
impermissible business in the United
States.

(6) Investment procedures—(i)
General consent. Subject to the other
limitations of this paragraph, the Board
grants its general consent for ‘
investments made under this paragraph
if the total amount invested does not
exceed the greater of $15 million or one
percent of the equity of the investor.

(ii) All other investments shall be
made in accordance with the procedures
of paragraph (c) of this section requiring
prior notice or specific consent.

(6) Conditions—(i) Name. Any
company acquired pursuant to this
paragraph shall not bear a name similar

to the name of the acquiring bank
holding company or any of its affiliates.
(ii) Confidentiality. Neither the bank
holding company nor its affiliates shall
provide to any company acquired
pursuant to this paragraph any
confidential business information or
other information concerning customers
that are engaged in the same or related
lines of business as the company.
Board of Governors of the Federal Reserve
System, February 18, 1988.
William W. Wileg.
Secretary of the Board.
[FR Doc. 88-3628 Filed 2-23-88; 8:45 am)
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 87-NM-139-AD; Amdt. 39-
5858]

" Airworthiness Directives; British

Aerospace Model DH/BH/HS 125
Series Airplanes -

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
Model DH/BH/HS 125 series airplanes,

' which requires a one time structural

inspection for fatigue cracks of the
fuselage skin beneath the canopy blister
and the wing skin at the outboard flap

" hinge fitting. This amendment is

prompted by reports of cracks as a
result of a Model HS 125 structural audit
by the manufacturer. This condition, if
not detected and repaired, could result
in fatigue cracking and an inability of
the structure to meet required loads.
EFFECTIVE DATE: April 6, 1988.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Inc., Service Bulletin
Librarian, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. R. Huhn, Standardization Branch,
ANM-113; telephone (206) 431-1967.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
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South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
a one time inspection of the fuselage
skin beneath the canopy blister and the
wing skin at the outboard flap hinge
fitting for fatigue cracks, was published
in the Federal Register on October 29,
1987 (52 FR 41584)

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter concurred with the
intent of the proposed AD. However, the
commenter stated that 157 airplanes
would be affected by Service Bulletin
57-67 and 7 airplanes would be affected
by Service Bulletin 53-63, rather than a
total of 30 affected airplanes, as
reflected in the preamble to the Notice
of Proposed Rulemaking. After
investigating this point further with the
manufacturer's representative, the FAA
has determined that there are 125 U.S.-
registered airplanes affected by Service
Bulletin 57-67 and 4 U.S.-registered
airplanes affected by Service Bulletin
53-63. The economic analysis paragraph
in this preamble has been changed to
reflect this information.

The commenter stated that the
economic analysis should be revised to
reflect that % hour per side, or 1 hour
per airplane, will be required to
accomplish the procedures of Service
Bulletin 57-67, and 2 hours per airplane
will be required to accomplish the
procedures of Service Bulletin 53-63.
After further investigation, the FAA
concurs with the commenter and has
revised the economic analysis in this
preamble accordingly.

After careful review of the available
data, including the comments indicated
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 129 airplanes of
U.S. registry will be affected by this AD.
For 125 airplanes, that it will take
approximately 1 manhour per airplane
to accomplish the required actions; for 4
airplanes, it will take approximately 2
manhours per airplane to accomplish the
required actions. The average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$5,320.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant

\

under DOT Regulatory Policies and
Procedures {44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
because of the minimal cost of
compliance per airplane ($40 to $80). A
final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89. ,

§39.13 [Amended]
2. By adding the following new
airworthiness directive:

British Aerospace (BAe) PLC: Applies to
Model DH/BH/HS 125 series airplanes
listed in BAe 125 Service Bulletins 57-67
and 53-63, both dated February 27, 1987,
certificated in any category.

Compliance is required as indicated, unless
previously accomplished.

To detect fatigue cracking in the airplane
structure, which could result in the inability
of the structure to meet required loads,
accomplish the following:

A. For airplane serial numbers as listed in
BAe-125 Service Bulletin 57-87 dated
February 27, 1987: Prior to the accumulation
of 12,000 flights, or within 8 months after the
effective date of this AD, whichever occurs
later, visually inspect the wing bottom skin
for cracks at thé flap outboard hinge fitting in
accordance with that service bulletin. Repair
detected cracks prior to further flight in
accordance with an FAA approved method.

‘B. For airplane serial numbers as listed in
BAe-125 Service Bulletin 53-63, dated
February 27, 1987: Prior to the accumulation
of 7,500 flights, or within 8 months after the
effective date of this AD, whichever occurs
later, visually inspect the fuselage skin
beneath the canopy blister for cracks in
accordance with that service bulletin. Repair
detected cracks prior to further flight in
accordance with an FAA approved method.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable-level of safety, and
which has the concurrence of an FAA
Principal Maintenance Inspector, may be
used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections required by
this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to British Aerospace, Inc.,
Service Bulletin Librarian, P.O. Box
17414, Dulles International Airport,
Washington, DC 20041. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
April 6, 1988.

Issued in Seattle, Washington, on February
12, 1988.

Wayne J. Barlow,

Director, Northwest Mountain Region.
|FR Doc. 88-3864 Filed 2-23-88; 8:45 am]}
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-NM-146-AD; Amdt. 39~
5859)

Airworthiness Directive; British
Aerospace Model HS 748 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts an
airworthiness directive (AD), applicable
to British Aerospace Model HS 748
series airplanes, which requires
inspection and reorientation, if
necessary, of the flight controls spring
strut rudder lock control. This
amendment is prompted by the potential
for interference between the strut aft
fasteners and the lower aft edge of the
slotted hole in the rudder hinge box.
This condition, if not corrected, could
adversely affect operation of the rudder,
and reduce controllability of the
airplane.

EFFECTIVE DATE: April 6, 1988.

ADDRESSES: The applicable service
bulletin may be obtained from British
Aerospace, Librarian for Service
Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
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9010 East Marginal Way, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Bob Huhn, Standardization Branch,
ANM-113; telephone (206) 431-1967.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
inspection, and reorientation, if
necessary, of the flight control spring
strut rudder lock controls on British
Aerospace Model HS 748 series
airplanes, was published in the Federal
Register on November 4, 1987 (52 FR
42308).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 3 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 5 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$600.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
entities, because of the minimal cost of
compliance per airplane ($200). A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39-—-[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

British Aerospace: Applies to Model HS 748
series airplanes, certificated in any
category. Compliance required within 60
days after the effective date of this AD,
unless already accomplished.

To prevent reduced controllability of the
airplane caused by interference between the
spring strut rudder lock control and the lower
rudder hinge box, accomplish the following:

A. Inspect the spring strut rudder lock
control and reorient, if necessary, in
accordance with British Aerospace HS-748
Service Bulletin 27/109, dated October 29,
1985.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety and
which has the concurrence of an FAA
Principal Maintenance Inspector, may be
used when approved by the Manager,
Standardization Branch, FAA, Northwest
Mountain Region.

C. Airplanes may be flown to a
maintenance base for repairs or
replacements in accordance with FAR 21.197
and 21.199.

All persons affected by this
airworthiness directive who have not
already received copies of the
appropriate service bulletin from the
manufacturer may obtain copies upon
request to British Aerospace PLC,
Librarian for Service Bulletins, P.O. Box
17414, Dulles International Airport,
Washington, DC 20041. This document

" may also be examined at the FAA,

Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft

" Certification Office, 9010 East Marginal

Way, Seattle, Washington.

This amendment becomes effective
April 6, 1988.

Issued in Seattle, Washington, on February
12, 1988.
Wayne ]. Barlow, Director,
Northwest Mountain Region.
|FR Doc. 88-3863 Filed 2-23-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-NM-138-AD; Amdt. 38~
58571

Airworthiness Directives; SAAB
Fairchild Model SF-340A Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends an
existing airworthiness directive (AD),
applicable to SAAB Fairchild Model SF-
340A series airplanes, which requires
special initialization techniques for the
Attitude Heading Reference System
(AHRS]) to prevent incorrect attitude
indications. That action was prompted
by reports of erroneous attitude
indications, which could result in
inappropriate crew input. This action
provides an optional modification
which, if installed, allows use of a
simplified initialization technique for the
AHRS.

EFFECTIVE DATE: April 6, 1988.

ADDRESSES: The applicable service
information may be obtained from
SAAB Aircraft, Product Support, S-
58188, Linkoping, Sweden. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington,

FOR FURTHER INFORMATION CONTACT:

R. Huhn, Standardization Branch, ANM-~
113; telephone (206) 431-1967. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to revise AD 85-
11-51, Amendment 39-5145 (50 FR 40189;
October 2, 1985), applicable to SAAB
Fairchild Model SF-340A series
airplanes, which would provide an
optional modification to allow use of a
simplified initialization technique for the
AHRS, was published in the Federal
Register on October 29, 1987 (52 FR
41583).

Interested parties-have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received. -

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 50 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 2 manhours
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per airplane to accomplish the optional
modification, and that the average labor
cost will be $40 per manhour. Based on
these figures, the cost for an operator to
incorporate the optional modification is
estimated to be $80 per airplane.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
because of the minimal cost of
compliance per airplane ($80). A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§ 39.13 [Amended]

2. By amending AD 85-11-51,
Amendment 39-5145 (50 FR 40189;
October 2, 1985), by reidentifying
paragraph B. as paragraph C., and
adding a new paragraph B, as follows:

B. Accomplishment of Modification 1438 in
accordance with SAAB Service Bulletin SF
340-34-038, dated October 24, 1988, or an
equivalent production change constitutes
terminating action for requirements of
paragraph A. of this AD. Thereafter, the
AHRS initialization shall be accomplished in
accordance with SAAB Aircraft Operations
Manual (AOM) Bulletin Number 24. A copy of
AOM Bulletin Number 24 must be readily
available to the crew during operations.

This amendment becomes effective
April 6, 1988.

Issued in Seattle, Washington, on February
12, 1968,
Wayne ]. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 883865 Filed 2-23-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 88-ASW-4; Amendment 39-
5856] -

Airworthiness Directives; Sikorsky
Model S-76B Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires an initial and repetitive visual
inspection to detect cracking of the
forward engine support cross beam on
Sikorsky Model S-76B helicopters. This
AD is needed as an immediate action to
prevent operation with cracks in the
web and cap angle of the forward
engine support cross beam which could
result in possible engine shutdown or
loss of systems and potential loss of the
helicopter.
DATES: Effective Date: March 10, 1988.
Compliance: As required in the body
of the AD.
FOR FURTHER INFORMATION CONTACT:
Richard B. Noll, Airframe Branch,
Boston Aircraft Certification Office,
ANE-152, New England Region, Federal
Aviation Administration, 12 New
England Executive Park, Burlington,
Massachusetts 01803, telephone (617)
273-7111.

SUPPLEMENTARY INFORMATION: During
an annual inspection, a crack was found
in a Sikorsky Model S-76B forward
engine support cross beam cap and web.
Two other reports of a cracked cap and
web have also been received recently.
Since this condition is likely to exist or
develop on other helicopters of the same
type design, and a failure of the cross
beam structure could result in possible
engine shutdown or loss of systems and
the loss of the helicopter, an AD is being
issued which requires inspection of the
forward engine support beams for
cracks and repair as necessary on
Sikorsky S-76B helicopters.

The FAA has determined that the
Model S-76B forward engine support
cross beam of helicopters which have -
300 or more hours' time in service must
be visually inspected prior to the next 50
hours' time in service after the effective
date of this AD, and at 50-hour intervals
thereafter. Further, the operators are
required to report the results of their
inspection with respect to cracks
discovered, crack location, length,
growth, and total time in service,

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and good cause exists for

making this amendment effective in less
than 30 days. |

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291, It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of it, when filed,
may be obtained from the Regional
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
_2. By adding the following new AD:

Sikorsky Aircraft: Applies to Sikorsky
" Aircraft Model S-76B helicopters, Serial

Numbers (S/N) 760262, 760269, 760299,
760310, 760311, 760312, and 760314
through 760337, certificated in any
category, equipped with Part Number
(P/N) 76070-20526-20526-102 cross beam
cap angle and P/N 76070-20526-139 cross
beam web.

For helicopters with 300 or more hours’
time in service, compliance is required within
the next 50 hours' time in service after the
effective date of this AD, and thereafter at
intervals not to exceed 50 hours' time in
service from the last inspection.

To prevent failure of the helicopter forward
engine support cross beam, accomplish the
following:

(a) Visually inspect the forward engine
support cross beam cap angle and web as
follows:

Note: The forward engine support cross
beam is accessed by opening the engine air

_ inlet/bypass cowl per Sikorsky Supplementa:
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Maintenance Manual SA4047-76B-2, Section
53-20-03. The cross beam is located towards
the rear of the inlet area opening and extends
across the fuselage. The beam is attached to
the engine compartment deck and the engine
forward mount fittings are attached to the
cross beam upper cap angle. If the cross
beam cannot be inspected properly from the
inlet area because of interference with
existing components, remove the main
transmission drain access panels in the
baggage compartment overhead.

(1) Clean the forward surface of the cross
beam as much as possible with dry cleaning
solvent P-D-680, Type I, or equivalent.

(2} Visually inspect, using a flashlight and
mirror as necessary, the forward side of the
upper cross beam cap angle and web for
evidence of cracks.

Note: Particular attention should be
directed to areas under the inboard engine
support fittings.

{b) If cracks are detected visually, verify
cracks by using a dye penetrant or equivalent
inspection method.

Note: Method Type Il in MIL-STD-6866 is
an acceptable inspection method.

(1) If cracks are found in the cap angle,
replace cracked part prior to further flight
with a new part of the same part number.

(2) If cracks are found in the web, prior to
further flight, either replace the cracked part
with a new part of the same part number or
repair cracks found as a result of this AD
with a method approved by the Manager,
FAA, Boston Aircraft Certification Office.

(c) Report cracks found, including location,
length, fasteners and holes affected,
replacement of parts, and total time in
service on helicopters, by letter, to the
Manager, Boston Aircraft Certification
Offfice, Federal Aviation Administration,
New England Region, 12 New England
Executive Park, Burlington, Massachusetts
01803, within 10 days of the inspection.
(Reporting approved by the Office of
Management and Budget under OMB No.
2120-1156.)

(d) Aircraft may be ferried in accordance
with the provisions of the Federal Aviation
Regulation (FAR) §§ 21.197 and 21.199 to a
base where the AD can be accomplished.

(e) Alternate inspections, repairs,
modifications, or other means of compliance
which provide an equivalent level of safety
may be used if approved by the Manager,
Boston Aircraft Certification Office, Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803, telephone
(617) 273-7118.

(f) Upon submission of substantiating data
by an owner or operator through-an FAA
maintenance inspector, the Manager, Boston
Aircraft Certification Office, may adjust the
compliance time specified in this AD.

This amendment becomes effective
March 10, 1988.

Issued in Fort Worth, Texas, on February
11, 1988.
Don P. Watson,
Acting Director, Southwest Region.
[FR Doc. 88-3861 Filed 2-23-88; 8:45 am}
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

21 CFR Parts 193 and 561
[PP 5H5467/R937; FRL-3331-4]

Pesticide Tolerances for Ethephon

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a food
and a feed additive regulation to permit
the plant growth regulator ethephon in
molasses (from sugarcane). These
regulations to establish the maximum
permissible levels for residues of the
pesticide in or on the commodity were
requested pursuant to a petition by
Union Carbide Agricultural Products Co.

EFFECTIVE DATE: Effective on February
24, 1988.

ADDRESS: Written objections, identified
by the document control number [PP
5H5467/R937], may be submitted to the:
Hearing Clerk (A-110), Environmental
Protection Agency, 401 M St. SW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Robert J. Taylor, Product Manager
(PM) 25, Registration Division (TS~
767C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St. SW., Washington, DC 20460.

Office location and telephone number:
Rm. 245, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1800.

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of January 8, 1988 (53
FR 259), which announced that Union
Carbide Agricultural Products Co., P.O.
Box 12014, T.W. Alexander Drive,
Research Triangle Park, NC 27709, had
submitted a food additive petition (FAP
5H5467) proposing to amend 21 CFR
Parts 193 and 561 by establishing
regulations permitting residues of the
plant growth regulator ethephon [(2-
chloroethyl} phosphonic acid] in the -
food commodity and feed item
sugarcane molasses at 1.5 parts per
million {ppm).

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted and other relevant
material have been evaluated and
discussed in the proposed rulemaking.
The pesticide is considered useful for
the purpose for which the tolerance is
sought. It is concluded that the tolerance
will protect the public health and is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after

publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
far the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive

- Order 12291. (Sec. 408(e), 68 Stat. 514 (21

U.S.C. 346a(e)))
List of Subjects in 21 CFR Parts 193 and
561 '

Food additives, Animal feeds,
Pesticides and pests.

Dated: February 9, 1988,

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 21 CFR Parts 193 and 561
are amended as follows:

PART 193—[AMENDED]

1. In Part 193:

a. The authority citation for Part 193
continues to read as follows: ’

Authority: 21 U.S.C. 348.

b. In § 193.186(a) by adding and
alphabetically inserting in the table
therein the food commodity sugarcane,
molasses, to read as follows:

§ 193.186 Ethephon.

,

(a) * & &
Parts
Foods per
million
Sugarcane, molasses 15

PART 561—[AMENDED]

2. In Part 561:

a. The authority citation for Part 561
continues to read as follows:

Authority: 21 U.S.C. 346a.

b. In § 561.225(a), by adding and .
alphabetically inserting in the table
therein the feed item sugarcane,
molasses, to read as follows:

§ 561.225 Ethephon.

(a) * k%
Parts
Foods per
million
Sugarcane, mol 1.5

* . - . .

[FR Doc. 88-3557 Filed 2-23-88; 8:45 am]
BILLING CODE 6560-50-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 299
[Docket No. 87N-0372]

Clarification of Established Names for
Drugs

AGENCY: Food and Drug Administration.
AcTION: Final rule; clarification.

SUMMARY: The Food and Drug
Administration (FDA) is revising the
regulations on established names for
drugs to clarify that an established
name under the Federal Food, Drug, and
Cosmetic Act refers to the current
compendial name or the USAN adopted
name as listed in the publication USAN
and the USP Dictionary of Drug Names,
unless FDA designates an official name
for a drug. This action is being taken to
clarify that not all names listed in that
publication may be relied on as
established names.

-DATES: Effective March 25, 1988;
comments by April 25, 1988.

ADDRESS: Written comments to the
Dockets Management Branch {HFA-

305), Food and Drug Administration, Rm.

4-p2, 5600 Fishers Lane, Rockville, MD
20857. ,

FOR FURTHER INFORMATION CONTACT:
Howard P. Muller, Center for Drug
Evaluation and Research (HFN-362),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
295-8049.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 25, 1984
(49 FR 37574), FDA issued a final rule
revoking the existing list of official
names of drugs designated by the
agency. In its place, the agency stated
that nonproprietary drug names adopted
by the U.S. Adopted Name (USAN)
Council and listed in the publication
USAN and the USP Dictionary of Drug
Names would serve as “established
names" under section 502(e) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 352(e)). unless FDA
designates an official name for a drug
because it finds the USAN or other
official or common or usual name to be
unduly complex or not useful. This
action was taken because: (1) FDA's
routine publication of official names of
drugs was considered duplicative and
unnecessary in light of the skill and
expertise the USAN Council has shown

in deriving useful nonproprietary names
for drugs, (2) each USAN quickly
received wide publicity, and (3) the drug
names which FDA has designated in the
past as official names have been almost
identical to those adopted by the USAN
Council.

This action clarifies § 299.4(e) (21 CFR
299.4(e)) by adding the words “current
compendial” and the phrase “or the
USAN adopted name” to further explain
that only the current compendial names
or the USAN adopted names listed in
USAN and the USP Dictionary of Drug
Names may be relied on as established
names. Other drug names listed in that
publication such as brand names,
international nonproprietary names,
investigational drug code designations,
and miscellaneous nonproprietary
names may not be relied on as
established names. To highlight this
distinction, the compendial names and
the USAN adopted names have been
printed in boldface type in the main list
of drug names in the 1988 edition of
USAN and the USP Dictionary of Drug
Names. This action also clarifies
§ 299.4(e) by deleting the word
“nonproprietary” from the regulation.
This word becomes redundant when
“current compendial” is added to the
regulation.

This clarification is necessary in part
because of misunderstandings that have
arisen from the September 25, 1984 final
rule. In response to one of the comments
submitted on the proposed rule, the
agency stated that established names
would include USAN adopted names
listed in USAN and the USP Dictionary
of Drug Names as well as all names
listed in that publication. In this action
the agency is amending § 299.4(e) to
clarify that only the current compendial
names and USAN adopted names listed
in that publication may be relied on as
established names.

Notice and comment are not
necessary before issuing this
clarification (see 5 U.S.C. 553(b)(B)). The
purpose and major-aspects of this rule
were described in the preamble to the
July 16, 1982 (47 FR 31008) proposed rule,
and in the preamble to the final rule
published September 25, 1984 (49 FR
37574). This clarification is not a
substantive revision of the regulation,
but it is merely a technical correction
specifying with more precision which
drug names listed in USAN and the USP

Dictionary of Drug Names may be relied .

on as established names. Because this
clarification only states what has been
agency practice and policy since the

September 25, 1984, final rule and what
has been understood by the U.S.
Adopted Names Council, no purpose is
served by notice and comment. Thus,
the Commissioner has determined for
good cause that notice and comment are
unnecessary and contrary to the public
interest. '

This clarification becomes effective 30
days after the date of publication. If
FDA receives comments that necessitate
further changes in the regulation, FDA
will publish a document making these

" changes.

The agency has determined under 21

~ CFR 25.24(a)(9) that this action is of a

type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

In accordance with Executive Order
12291 and the Regulatory Flexibility Act
(Pub. L. 96-354), the agency has carefully
analyzed the economic consequences of
this final rule. The final rule is merely a
clarification of an existing rule and will
have no economic consequences. The
agency has determined that the rule is,

-therefore, not a “major rule” as defined

in Executive Order 12291. Further, the
agency certifies that this clarification
will not have a significant impact on a
substantial number of small entities, as
defined in the Regulatory Flexibility Act.

Interested persons may, on or before
April 25, 1988, submit to the Dockets
Management Branch (address above)
written comments about this
clarification. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Such
comments will be considered in
determining whether amendments,
modifications, or revisions to the
clarification are warranted. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m,,
Monday through Friday.

List of Subjects in 21 CFR Part 299
Drugs, Official names.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 299 is amended
as follows:
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PART 299—DRUGS; OFFICIAL NAMES
AND ESTABLISHED NAMES

1.. The authority citation for 21 CFR
Part 299 is revised to read as follows:

Authority: Secs. 508, 701(a), 52 Stat. 1055,
76 Stat. 1789; 21 U.S.C. 358, 371(a); 21 CFR
5.10.

2. Section 299.4 is amended by
revising paragraph (e) to read as
follows:

§299.4 Established names for drugs.

* * * * *

(e) The Food and Drug Administration
will not routinely designate official
names under section 508 of the act. As a
result, the established name under
section 502{e) of the act will ordinarily
be either the compendial name of the
drug or, if there is no compendial name,
the common and usual name of the drug.
Interested persons, in the absence of the
designation by the food and Drug
Administration of an official name, may
rely on as the established name for any
drug the current compendial name or the
USAN adopted name listed in USAN
and the USP Dictionary of Drug Names.
The Food and Drug Administration,
however, will continue to publish
official names under the provisions of
section 508 of the act when the agency
determines that:

(1) The USAN or other official or
common or usual name is unduly
complex or is not useful for any other
reason;

(2) Two or more official names have -
been applied to a single drug, or to two
or more drugs that are identical in
chemical structure and pharmacological
action and that are substantially
identical in strength, quality, and purity;
or

(3) No USAN or other official or
common or usual name has been applied
to a medically useful drug. Any official
name published under section 508 of the
act will be the established name of the
drug.
* * * * *

Dated: February 16, 1988.

John M. Taylor, .

Associate Commissioner for Regulatory
Affairs. ‘

[FR Doc. 88-3859 Filed 2-23-88; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Parts 522 and 556

Animal Drugs, Feeds, and Related
Products; Ceftiofur Sterile Powder

AGENCY: Food and Drug Administration.
ACTION: Finai rule.

 SUMMARY: The Food and Drug

Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by The Upjohn
Co. providing for the use of ceftiofur
sodium (Naxcel™) sterile powder for
preparing an intramuscular injectable
used to treat bacterial infections in beef
and nonlactating dairy cattle. In _
addition, the regulations are amended to
provide a safe concentration for
residues of ceftiofur in edible tissues of
treated animals.

EFFECTIVE DATE: February 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Charles E. Haines, Center for Veterinary
Medicine (HFV-133), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.

SUPPLEMENTARY INFORMATION: The
Upjohn Co., 7000 Portage Rd.,
Kalamazoo, MI 49001, filed NADA 140~
338 which provides for use of ceftiofur
sodium {Naxcel™) sterile powder for
preparing a prescription intramuscular
injectable for beef and nonlactating
dairy cattle. The drug is used to treat
bovine respiratory disease (shipping
fever, pneumonia) associated with
Pasteurella hemolytica, P. multocida,
and Haemophilus somnus. The NADA is
approved and Part 522 is amended by
adding § 522.313 to reflect this approval.
In addition, Part 556 is amended by
adding § 556.113 which provides for safe
concentrations for residues of the drug
in edible tissues of treated animals. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e){2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch

. (HFA-305), Food and Drug
~ Administration, Rm. 4-62, 5600 Fishers

Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the

action will not have a significant impact -

on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Docket Management Branch
(address above) between 9 a.m. to 4
p.m., Monday through Friday. This
action was considered under FDA's final

rule implementing the National
Environmental Policy Act (21 CFR Part
25).

List of Subjects
21 CFR Part 522
Animal drugs.
21 CFR Part 556
Animal drugs, Re;v.idues.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director of the Center for Veterinary
Medicine, Parts 522 and 556 are
amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

1. The authority citation for 21 CFR
Part 522 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 (21 US.C.
360b(i)); 21 CFR 5.10 and 5.83. ’

2. Part 522 is amended by adding new
§ 522.313 to read as follows:

§522.313 Ceftiofur sterile powder for
injection.

(a} Specifications. Ceftiofur sodium
sterile powder for injection is
reconstituted to form an aqueous
solution containing the equivalent of 50
milligrams ceftiofur per milliliter.

{b} Sponsor. See 000009 in § 510.600 of
this chapter.

(c) Related tolerances. See § 556.113

" of this chapter.

(d) Conditions of use—(1) Cattle—{i}
Amount, 0.5 milligram ceftiofur per
pound of body weight intramuscularly.

(ii) Indications for use. Treatment of
bovine respiratory disease (shipping
fever, pneumonia) associated with
Pasteurella hemolytica, P. multocida,
and Haemophilus somnus in beef and
nonlactating dairy cattle.

(iii) Limitations. Treatment should be
repeated once every 24 hours for 3 days.
Treat for an additional 2 days if animals

“do not show a satisfactory response. Do

not use in animals previously found to
be hypersensitive to the drug. Use of
doses in excess of those indicated may
result in illegal residues in tissues. Not
for use in lactating dairy animals.
Federal law restricts this drug to use by
or on the order of a licensed
veterinarian.

(2) [Reserved].
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PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS IN
FOOD

3. The authority citation for 21 CFR
Part 556 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 360b}); 21 CFR 5.10 and 5.83.

4. Part 556 is amended by adding new
§ 556.113 to read as follows:

§556.113 Ceftiofur.

A tolerance for a marker residue of
ceftiofur in cattle tissue is not needed.
The safe concentrations for total
residues of ceftiofur in uncooked edible.
tissues of cattle are: 3.0 parts per million
muscle, 9.0 parts per million kidney, 6.0
parts per million liver, 12.0 parts per
million fat. “Tolerance” refers to a
concentration of a marker residue in: a
target tissue selected to monitor for total
residues of the drug in the target animak
“Safe concentration” refers to the:
concentrations of total residues
considered safe in edible tissues.

.Dated: February 12, 1988.
Richard H. Teske,

Deputy Director; Center for Veterinary
Medicine..

[FR Doc. 88-3944 Filed 2-23-88; 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF JUSTICE

28 CFR Part 0
{Order No. 1251-88]

Department of Justice Organizational
Structure; Deputy Attorney General et
al.

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This order makes certain
changes in the delineation of the
supervisory functions of the Deputy
Attorney General and the Associate
Attorney General in order to allow the
Attorney General greater flexibility in
the designation of supervisory
responsibility.

EFFECTIVE DATE: February 16, 1988.

FOR FURTHER INFORMATION CONTACT:
Harry H. Flickinger, Assistant Attorney
General for Administration, Department
of Justice, 10th: Street and Pennsylvania
Avenue NW., Washington, D€ 20530
(202-633~3101).

SUPPLEMENTARY INFORMATION: This:
regulation is exempt from: the
requirements of Executive Order Na..
12291 as a regulation related to agency
organization and management..
Furthermor, this regulation will not

have significant impact on a substantial
number of small business entities within
the meaning of 5 U.S.C. 605(b).

List of Subjects in 28 CFR Part 0

Organizations and functions:
(Government agencies), Authority
delegations (Government agencies),
Government employees, Administrative:
practice and procedure.

By virtue of the authority vested in me
including 28 U.S.C. 509, 510 and 5 U.S.C.
301, Part 0 of Chapter I of Title 28, Code
of Federal Regulations, is.amended as
follows:

PART 0—~[AMENDED]

1. The authority citation for Part 0
continues to read as follows:

Authority: 5 U.S.C. 301, 2303; 8 U.S.C. 1103,
1324A, 1427(g); 15 U.S.C. 644(k); 18 U.S.C.
2254, 4001, 4041, 4042, 4044, 4082, 4201 et seq.,
6003(b); 21 U.S.C. 871, 881{d), 904; 22 U.S.C..
263a, 1621-16450, 1622 note; 28.U.S.C. 509,
510, 515, 524, 542, 543, 552, 552a, 569; 31 U.S.C.
1108, 3801 et seq.; 50 U.S.C. App. 2001-2017p;
Pub. L. No. 91-513, sec. 501; E.O. 11919; E.O.
11267; E.QO. 11300.

2. Section 0.15 is amended by revising

. (b} introductory text and (c), and by

adding (b){1)(v) to read as follows:
§0.15 Deputy Attorney General.

* * * * *

(b) The Deputy Attorney General shall
advise and assist the Attorney General
in formulating and implementing
Department policies. and programs and
in providing overall supervision and
direction to all organizational units of
the Department. Subject to the general
supervision of the Attorney General, the
Deputy Attorney General shall direct the
activities of organizational units as
assigned. In addition, the: Deputy
Attorney General shall:

(1) * k%

(v} The appointment of Assistant
United States Attorneys and other
attorneys to assist United States
Attorneys when the public interest so
requires and. fixing their salaries..

* * * * *

{c) The Deputy Attorney General may
redelegate the authority provided in
paragraphs (b)(1) (i), (ii), (iii), and (v) of
this section to take final action in
matters pertaining to the employment,
separation and general administration of
attorneys and law students in grades
GS-15 and below, to appoint special
attorneys and special assistants to the
Attorney General pursuant to 28 U.S.C. .
515(b)..to appoint Assistant United
States Trustees and fix their
compensation, and to appoint Assistant
United States Attorneys and other
attorneys to assist United States

Attorneys when the public interest so
requires and to fix their salaries: to: the'
official responsible for attorney
personnel management.

* * * * w*

4. Section 0.19' is amended by revising,
(a) introductory text and (a)(1) to read.
as follows:

§0.19 Associate Attorney General..

(a) The Associate Attorney General
shall advise and assist the Attomey
General and the Deputy Attorney
General in formulating and

. implementing Departmental policies and

programs. The Associate Attorney
General shall also provide overall
supervision and direction to
organizational units as assigned. In.
addition the Associate Attorney General
shall:

(1) Exercise the power and the
authority vested in the Attorney General
to take final action in matters pertaining .
to the employment, separation, and
general administration of attorneys and:
law students in pay grades GS-15 and
below in organizational units subject to
his direction. )

* * * * -
Date: February 16, 1988.
Edwin. Meese:III,
Attorney General. .

[FR Doc..88-3834 Filed 2-23-88} 8:45 am)}
BILLING CODE: 4410-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary .

32 CFR Part 199

[DoD 6010.8-R; Amdt. 8]

Civilian Health and Medical Program ot
the Uniformed Services (CHAMPUS);
Mental Health Counselors.

AGENCY: Office of the Secretary, DoD.
ACTION: Amendment to final rule.

SUMMARY: This final rule amends DoD
6010.8-R (32 CFR Part 199) regarding
authorized mental health providers. This
amendment adds mental health
counselors: as authorized mental health
providers and states the specific.
requirements that must be met. The
amendment will help assure that
CHAMPUS beneficiaries have greater
access to quality mental health services.

EFFECTIVE.DATE: February 24, 1988.

FOR FURTHER INFORMATION. CONTACT:
Reta M. Michak, Office of Program
Development, OCHAMPUS, telephone
(303) 361-4078.
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SUPPLEMENTARY INFORMATION: In FR
Doc. 77-7834, appearing in the Federal
Register on April 4, 1977 (42 FR 17972),
the Office of the Secretary of Defense
published its regulation, DoD 6010.8-R,
“Implementation of the Civilian Health
and Medical Program of the Uniformed
Services (CHAMPUS),"” as Part 199 of
this title. 32 CFR Part 199 (DoD 6010.8-R)
was reissued in the Federal Register on
July 1, 1986 (51 FR 24008).

In FR Doc. 87017277 appearing in the
Federal Register on July 31, 1987 (51 FR
285 68), the Office of the Secretary of
Defense published for public comment a
notice of proposed rulemaking regarding
mental health counselors. The following
summarizes the comments received and
the actions we have taken based upon
these comments.

Discussion of Comments

We received 9 timely items of
correspondence in response to the
proposed notice. Of these, 7 were from
professional associations and 2 were
from individual health professionals.
The comments were generally
supportive of the decision to recognize
certified mental health as CHAMPUS-
authorized providers of mental health
services. One opposition to the proposed
coverage of mental health counselors
was received. A summary of the
comments and our responses to them
follows. :

A. Opposition to Coverage

Comment: One commenter was
opposed to the coverage of mental
health counselors because mental health
counselors do not have sufficient
education, training and experience to
provide care to the mentally ill, and the
majority of states do not credential
mental health counselors through state
licensure.

Response: We do not find the
commenters arguments against coverage
persuasive. We have determined that
certified clinical mental health .
counselors meeting the CHAMPUS
criteria for education, experience, and
licensure are qualified to provide
otherwise covered mental health
services.

B. Physician Referral

Comment: One commenter
recommend that the requirement for
physician referral and supervision be
deleted.

Response: A demonstration on the
issue of physician referral and
supervision for marriage and family
counselors was initiated by CHAMPUS
on December 1, 1987. It would not be
appropriate to make decisions on that
issue until the results of the Co

demonstration are available. There is
also an existing requirement in the law
(Chapter 55, title 10, U.S.C.) requiring -
physician referral and supervision of
services provided by marital, child and
family, and pastoral counselors.

Comment: One commenter suggested
that a psychiatrist must be the referring
physician,

Response: We do not agree. There is
no requirement for treatment by a
specialist under CHAMPUS and referral
by any physician is acceptable. We are
concerned that a patient is adequately
evaluated and diagnosed prior to
referral to an extramedical provider for
treatment of a mental disorder. That
does not require the services of a
psychiatrist. Title 10, of chapter 55, of
the United States Code states that this
referral must be by a medical doctor. -

C. Licensure

Comment: There were several
comments recommending that the
licensure or certification requirements
be changed to read as follows: “is
licensed to practice as a mental health
counselor by the jurisdiction where
practicing.”

Response: We agree and have
included similar language in this final
rule.

Comment: There was a comment that
the regulatory language include a
statement about the requirement for
certification by an appropriate national
professional association in the absence
of state licensure.

Response: Similar language has been
added for clarification.

D. Rehabilitation Counseling

Comment: Several commenters asked
for clarification on rehabilitation
counseling.

Response: In the notice of proposed
rulemaking, we stated that CHAMPUS
will cost-share otherwise covered '
mental health services provided by
mental health counselors, but that
vocational, rehabilitation, or socio-
economic counseling would not be
covered. The statement was added to
clarify that CHAMPUS would limit its
coverage to otherwise covered mental
health services as provided by mental
health counselors. Rehabilitation
counseling is not listed as a covered
mental health service.

Comment: There were several
recommendations that CHAMPUS

‘recognize rehabilitation counselors.

Response: This rule was specifically
limited.to certified clinical mental health
counselors. Although certified

rehabilitation counselors are not listed

as CHAMPUS-authorized providers,

: otherwise covered services by a

certified rehabilitation counselor may be
considered when the counselor meets
existing requirements for another
category of provider such as the
category for marriage and family,
pastoral, and mental health counselors.

E. Peer Review

Comment: There was an objection to
the continued use of the fiscal
intermediary medical review rather than
peer review from the same provider
group for mental health services by
counselors.

Response: We do not plan to make
any changes to the existing
requirements for review of mental
health claims by marriage, family,
pastoral and mental health counselors at
this time. There is a requirement that
whenever possible, the medical review
should be done by an individual with a
medical specialty appropriate to the
care and services in question.

F. Separate Categories

Comment: Several organizations
recommended that a separate category
be established for each type of
counselor.

Response: We do not see an
advantage to making totally separate
categories. There are some provisions,
such as the requirement for physician
referral and supervision, that apply to
all of these categories. Where there are
separate and unique requirements, we
have identified those.

Comment: There were several
comments on the issue of placement in
the category of extramedical versus the
allied health category for marriage and
family counselors as well as mental
health counselors.

Response: Allied health providers can

" provide services independent of

physician referral and supervision,
extramedical providers cannot. Until the
results of the demonstration project are
completed and the CHAMPUS law
changes, we must continue to place
counselors it the extramedical category.

As stated in the notice of proposed
rulemaking, the following professional
benefits are payable when rendered in
the diagnosis or treatment of a covered
mental disorder by a CHAMPUS-
authorized, qualified mental health
provider practicing within the scope of
his or her license: '

a. Individual psychotherapy;

b. Group psychotherapy:;

c. Family or conjoint psychotherapy:

d. Psychoanalysis;

e. Psychological testing and
assessment;

f. Administration of psychotropic -
drugs; ' '
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g. Electroconvulsive treatment; and .

h. Collateral visits.

Counseling services that are not
medically necessary in the treatment of
a diagnosed medical condition; for
example, educational counseling,
vocational counseling, and counseling
for socio-economic purposes are not
covered.

In this rule, mental health counselors
meeting specific educational and
experience requirements. are included as
qualified mental health providers: under
the referral and supervision of a
physician. In the absence of state
licensure, the menta! health counselor
must be certified: by, or be eligible: for;
membership in a CHAMPUS-approved
national association. that sets standards
" for mental health counselors. equivalent
to or greater-that those required by
CHAMPUS.

CHAMPUS has established utilization

review guidelines review requirements

for specific diagnoses and treatment
modalities, all outpatient mental health
services are reviewed by third level
(peer) review. at the 48th session, and: all
inpatient case at the 30th day. Like:
marriage and family counselors.and
pastoral counselors, all mental health
counselor claims will be reviewed at the
established review points by the:
CHAMPUS Fiscal Intermediaries..

This: amendment also clarifies the:
existing CHAMPUS requirement for
physical referral and. supervision: for
services provided by paramedical
providers and certain extramedical
providers.

Although there are approximately
1,000 Certified. Clinical Mental Health
Counselors who: would potentially meet
the requirements of this final rule, only a
small number of these: counselors will

“likely apply to. CHAMPUS approval.
There are approximately 100,000
CHAMPUS beneficiaries who utilize
mental health services. Attending
physicians and psychiatrists now
provide more than 50 percent of these
services while extramedical counselors
provide approximately 0.2 percent. The
average amount paid by the government
for-an outpatient visit provided by an.
extramedical counselor is
approximately $44. We would anticipate
that less than 1 percent of the
CHAMPUS user beneficiaries will use
mental health counselors. Because of the
small number of CHAMPUS
beneficiaries: who will potentially use
mental health counselors, and the
limited amount paid for an outpatient
visit, the net impact on the average
mental health counselor will not be
significant. Accordingly, the Secretary
certifies that this final rule will not have
a significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, Military personnel.

Accordingly, 32 CFR, Part 199 is
amended as follows: o

PART 199—[AMENDED]

The authority citation for Part 199
continues to read as follows:

Authority: 10 U.S.C. 1079, 1086, 5 U.S.C. 301.

2. Section 199.2 is amended by adding
a definition. for mental health counselors
in the proper alphabetical order to
paragraph (b) as follows:

§ 199.2 Definitions.

* * * * *

(b] * K

Mental Health Counselor. An
individual who meets the requirements
established by 199.6 (c)(3)(iv)(A} of this
part. :

L4 * * *

2. Section 199.4 is amended by
revising paragraph (c)(3)(ix){A)
introductory text and paragraph (g)(39),
as follows:

§ 199.4 Basic program.benefits,

* * ke * *

(c) L

(3) LI A

(ix) * ok x .

(A) Covered diagnostic.and
therapeutic services. Subject to the
requirements and limitations stated,
CHAMPUS benefits are payable for the
following services when rendered in the:
diagnosis or treatment of a covered
mental disorder by a CHAMPUS-
authorized, qualified mental health.
provider practicing within the scope of
his or her license. Qualified mental
health providers are: psychiatrists: or
other physicians; clinical psychologists,
certified psychiatric. nurse specialists. or
clinical social workers; and marriage,
family. pastoral, and mental health.
counselors; under a physician’s
supervision. No payment will be:made:
for any service listed: in: this. paragraph
(c){3)(ix)(A) rendered by an individual
who does not meet the: criteria of § 199.6
of this part for his or her respective
profession, regardless: of whether the:
provider is: an independent professional
provider or an employee of an
authorized professional or institutional
provider.

* * - w W

(g) Exclusions and: Limitations.

* * - *. Wi

(39) Counseling. Counseling services
that are not medically necessary in the
treatment of a diagnosed medical
condition; for example, educational
counseling, vocational counseling, and
counseling for socio-economic purposes.
Services provided by a marriage and
family, pastoral or mental health
counselor in the treatment of a mental
disorder are covered only as specifically
provided in § 199.6. Services. provided
by alcoholism:rehabilitation counselors
are covered only when rendered in a
CHAMPUS-authorized alcohol
rehabilitation facility and only when the
cost of those services is included in the
facility’'s CHAMPUS-determined:
allowable cost-rate.

3. Section 199.8 is amended by adding
paragraph (c)(1)(iv}), by revising
paragraphs (c)(3)(iv)(A) introductory
text, (c)(3)(iv)(A) (2). (2).. (3): (4)
introductory text; by redesignating and
revising paragraph (¢)(3)(iv)(A)(4)(//7) a8
(c)(3)(i}(A)(6); and by adding a new
paragraph (c)(3)(iv)(A)(5) to read as:
follows:

§ 199.6. Authorized providers.

* * w *. *

* W ok

@

(iv) Physician referral and:
supervision. Physician referral and:
supervision is required for the services
of paramedical providers.as listed in.
paragraph (c)(3)(iii)(H) and for marriage
and family counselors, pastoral
counselors, and mental health
counselors. Physician referral means
that the physician must actually see: the
patient, perform an evaluation, and
arrive at an initial diagnostic impression
prior to referring the: patient..
Documentation is required of the:
physician’s examination, diagnaostic:
impression, and referral.. Physician
supervision means that the physician:
provides: overall medical management of
the case. The physician. does: not have to
be physically located on the premises: of
the provider to. whom. the referral is
made. Communication back to. the
referring physician is. an indication: of
medical management.

* * * * -

(3] * ok ok
(IV) * ok * R
(A) Marriage and family counselors,
pastoral counselors, and mental health
counselors. The services of certain.
extramedical marriage and family
counselors, pastoral counselors, and
mental health counselors are coverable
on a fee-for-service basis, under the
following specified conditions:

(7) The CHAMPUS beneficiary must
be referred for therapy by a physician.
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{2) A physician is providing ongoing
oversight and supervision of the therapy
being provided.

(3) The marriage and family
counselor, pastoral counselor, and
mental health counselor must certify on
each claim for reimbursement that a -
written communication has been made
or will be made to the referring
physician of the results of the treatment.
Such communication will be made at the
end of the treatment, or more frequently,
as required by the referring physician
(refer to section 199.7).

(4) Marriage and family counselors
and pastoral counselors shall have the
following:

* * * * *

(5) Mental health counselors shall
have the following:

(1} Minimum of a master’s degree in
mental health counseling or allied
mental health field from a regionally
accredited institution, and ’

(i7) Two years of post-master’s
experience which includes 3,000 hours of
clinical work and 100 hours of face-to-
face supervision.

(6) These providers must also be
licensed or certified to practice as a
marriage and family counselor, pastoral
counselor or mental health counselor by
the jurisdiction where practicing; or if
the jurisdiction does not provide for
licensure or certification, is certified by
or is eligible for membership in the
appropriate national or professional
association that sets standards for the
profession.

* * * * &

3. Section 199.7 (e)(3) is revised as
follows:

§ 199.7 Claims Submission, review, and
payment.

* * * * *

(e] * kK

(3) Claims involving the services of
marriage and family counselors,
pastoral counselors, and mental health
counselors. CHAMPUS requires that
marriage and family counselors,
pastoral counselors, and mental health
counselors make a written report to the
referrring physician concerning the
CHAMPUS beneficiary's progress.
Therefore, each claim for reimbursement
for services of marriage and family
counselors, pastoral counselors, and
mental health counselors must include
certification to the effect that a written
communication has been made or will
be made to the referring physician at the

end of treatment, or more frequently, as
required by the referring physician.

* * * * *

Patricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense.

February 17, 1988.
[FR Doc. 88-3768 Filed 2-23-88; 8:45 am]
BILLING CODE 3810-01-M

— ——

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 22
[FRL-3294-4]

Consolidated Rules of Practice
Governing the Administrative
Assessment of Civil Penalties and
Revocation or Suspension of Permits

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Today EPA is promulgating a
final regulation which extends the
applicability of the consolidated rules of
practice governing the administrative
assessment of civil penalties and the
revocation and suspension of permits, 40
CFR Part 22, to.administrative
enforcement actions taken pursuant to
section 9006 of the Solid Waste Disposal
Act (SWDA), commonly referred to as
the Resource Conservation.and
Recovery Act (RCRA). Section 9006 was
added to the Solid Waste Disposal Act
by the Hazardous and Solid Waste
Amendments of 1984 (HSWA) as part of
a new Subtitle I which provides for the
regulation of underground storage tanks.
Section 9006 of Subtitle I authorizes EPA
to take enforcement action against any
person who violates any requirement of
Subtitle I. Administrative enforcement
actions under section 9006 include
orders assessing penalties and orders
requiring both mandatory and
prohibitive injunctive relief.

EFFECTIVE DATE: This rule is effective
March 25, 1988.

ADDRESSES: The docket for this rule
(Docket No. UST 6) is located at U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460. The
docket is open from 8:00 A.M. to 4:00
P.M., Monday through Friday, except for
public holidays. The public may copy a
maximum of 50 pages from any
regulatory docket at no cost. Additional
copies cost $.20 per page.

FOR FURTHER INFORMATION CONTACT:’
For general information contact the
RCRA/Superfund Hotline, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460, (800)

424-9346 (toll-free) or (202) 382-3000
locally.

For information on specific aspects of
this final rule contact: Joseph Schive,
Office of Enforcement and Compliance
Monitoring {LE-134S), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460, (202)
382-3068.

SUPPLEMENTARY INFORMATION:
1. Authority
The consolidated rules of practice

“were promuigated on April 9, 1980, at 45

FR 24360, under the authority of sections
2002 and 3008 of the Solid Waste
Disposal Act (SWDA), as well as under
the authority of sections 14 and 25 of the
Federal Insecticide, Fungicide, and
Rodenticide Act, sections 211 and 301 of
the Clean Air Act, sections 105 and 108
of the Marine Protection, Research, and
Sanctuaries Act, and section 16 of the
Toxic Substances-Control Act. This
amendment to the consolidated rules of
practice, 40 CFR Part 22, is issued under
the authority of sections 2002 and 9006
of SWDA, as amended, 42 U.S.C. 6912
and 6991e.

1. Background

On November 8,1984, the President
signed into law the Hazardous and Solid
Waste Amendments of 1984. Among the
significant changes included in HSWA
is a major new program for the
regulation of underground storage tanks,
found in the new Subtitle I of SWDA,
sections 9001-9010.

In response to the new regulatory
program provided for in Subtitle I, EPA
published several documents to assist
the regulated community in
understanding the technical and
procedural requirements of Subtitle
On November 8, 1985, EPA published in
the Federal Register, 50 FR 46602, a final -
rule on notification requirements for
owners of underground storage tanks,
and on June 4, 1986, EPA also published
in the Federal Register, 51 FR 20418, an
interpretative rule on the interim
prohibition against installation of
unprotected underground storage tanks.
In June 1986, EPA’s Office of
Underground Storage Tanks also
published technical guidance entitled,
“The Interim Prohibition: Guidance for
Design and Installation of Underground
Storage Tanks.” On September 16, 1986,
EPA issued a guidance memorandum
entitled, “Enforcement Strategy and
Procedures for the Interim Prohibition”,
which explained, inter alia, that the
Consolidated Rules of Practice were to
be used for hearings for violations of
Subtitle I conducted under section 8006.
On April 17, 1987, EPA published in the



5374

Federal Register / Vol. 53,

No. 36 /| Wednesday, February 24, 1988 / Rules and Regulations

Federal Register, 52 FR 12662, a
proposed rule which sets out technical
standards and financial responsibility
requirements which are applicable to
underground storage tanks.

On July 6, 1987, EPA published in the
Federal Register, 52 FR 25255, a
proposed rule to codify an extension of
the Consolidated Rules of Practice to
hearings on administrative enforcement
actions taken pursuant to section 8006 of
Subtitle I. The proposed rule provided a
60-day comment period which closed on
September 4, 1987. Several comments
were received from four commenters on
the proposal and these are discussed
below.

111, Response to Comments

Two commenters requested
clarification on how the recent Supreme
Court decision in Tull v. United States,

U.s. 107 S.Ct. 1831 (1987),
(*“Tull"), will affect administrative
enforcement actions which assess civil
penalties under section 9006. One
commenter suggested that Tu// imposes
a jury trial requirement prior to the
assessment of a penalty for violations of
Subtitle I. EPA disagrees. EPA believes
that footnote 4 of the Tull decision and
the line of cases cited therein make
clear that the decision in Tu// does not
apply to administrative proceedings. For
this reason, EPA concludes that the Tul/
decision does not affect the hearings
provided for administrative enforcement
actions under section 9006.

Three commenters responded to the
issue raised in the preamble to the
proposed rule regarding the
appropriateness of the Part 22
procedures for administrative orders
which seek injunctive relief, as well as
those which seek civil penalties or
permit revocation. Two commenters
indicated that they favored the use of
the Part 22 procedures in each instance,
because they believed the procedural
protections in the Part 22 procedures
were consistent with due process. One
commenter preferred the “streamlined”
procedures which have been proposed
for RCRA section 3008(h) corrective
action orders, 52 FR 29222 (August 6,
1987), because he felt these procedures
would be less burdensome to
respondents of orders.

The Agency has decided not to use
the “streamlined” procedures at this
time for hearings under section 9006 for
violations of Subtitle I requirements, as
opposed to corrective action orders
under section 3008(h). The Agency will
continue to explore alternatives to the
Part 22 procedures which will meet the
demand for quick resolution of disputes,
as well as adequate procedural due
process. In the interim, however, the

Agency has decided that the established
procedures in Part 22 should be used for
administrative hearings on both '
compliance orders and orders assessing
penalties under section 9006. Because
these procedures are used generally for
hearings on orders on RCRA violations,
EPA believes that to avoid confusion in
the interim over the type of hearing
applicable, it should continue to use the
Part 22 pracedures for all such orders
until it has had time to complete its
evaluation of alternative procedures.

IV. Executive Order No. 12291

Executive Order No. 12291 requires
that all proposed and final regulations
must be classified as major or non-major
rules. The Agency has determined that
this final rule is a non-major rule under
Executive Order No. 12291 because it
will not result in any of the impacts
delineated in the Executive Order.

V. Regulatory Flexibility Act

-The Regulatory Flexibility Act of 1980
requires that a Regulatory Flexibility
Analysis be performed for all rules that
are likely to have “significant economic
impact on a substantial number of small
entities.” As required by the Regulatory
Flexibility Act, EPA héreby certifies that
this final rule will not have a significant
impact on small business entities.

List of Subjects in 40 CFR Part 22

Administrative procedures and
practice, Hazardous materials,
Penalties, Solid Waste Disposal Act,
Underground storage tanks.

Dated: February 9, 1988.
Lee M. Thomas,
Administrator.

For the reasons stated in the
preamble, Title 40 of the Code of Federal
Regulations is amended as follows:

PART 22—CONSOLIDATED RULES OF
PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE
REVOCATION OR SUSPENSION OF
PERMITS.

1. The authority citation for Part 22 is
revised to read as follows:

Authority: Sec. 18 of the Toxic Substances
Control Act: Secs. 211 and 301 of the Clean
Air Act; Secs. 14 and 25 of the Federal
Insecticide, Fungicide, and Rodenticide Act;
Secs. 105 and 108 of the Marine Protection,
Research, and Sanctuaries Act; Secs. 2002,
3008, and 9006 of the Solid Waste Disposal
Act; and Sec. 501 of the Clean Water Act.

2. Section 22.01 is amended by
revising paragraph (a)(4) to read as
follows:

§22.01 Scope of these rules.

(ﬂ) * N

(4) The issuance of a compliance
order or the assessment of any civil
penalty under sections 3008 and 9006 of
the Solid Waste Disposal Act, as
amended (42 U.S.C. 6928 and 6991e);

* k ok W

{FR Doc. 88-3775 Filed 2-23-88; 8:45 am]

. BILLING CODE 6560~50-M

40 CFR Part 180
[PP 3F2824/R915; FRL-3331~1]

Pesticide Tolerance for Cypermethrin

AGENCY: Environmental Protection
Agency (EPA). ‘
ACTION: Final Rule.

SUMMARY: This rule establishes a
tolerance for residues of the insecticide
cypermethrin in or on the raw
agricultural commodity head lettuce.
This regulation to establish a maximum
permissible level for residues of the
insecticide in or on the commodity was
requested pursuant to a petition by the
FMC Corp.

EFFECTIVE DATE: Effective on February
24, 1988.

ADDRESSES: Written objections,
identified by the document control
number [PP 3F2824/R915}, may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St. SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT: .
By mail: George T. LaRocca, (PM) 15,
Product Manager (PM) 15, Registration
Division (TS$-767C), Environmental
Protection Agency, 401 M St. SW.,
Washington, DC 20460.

Office location and telephone number:
Rm. 204, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-2400.

SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the Federal
Register of April 13, 1983 (48 FR 15951},
which announced that the FMC Corp.,
2000 Market St., Philadelphia, PA 19103,
had submitted a pesticide petition (PP
3F2824) to EPA proposing to amend 40
CFR 180.418 by establishing a tolerance
for residues of the insecticide
cypermethrin [(*)alpha-cyano-(3-
phenoxyphenyl)methyl(=+}-cis,trans-3-
(2,2-dichloroethenyl)-2,2-
dimethylcyclopropanecarboxylate] and
its metabolites cis,trans-3-(2,2-
dichloroethenyl)-2,2-
dimethylcyclopropane carboxylic acid
(DCVA) and 3-phenoxybenzoic acid (3-
PB Acid) (sum of cypermethrin plus
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metabolites) in or on the raw
agricultural commodity lettuce at 4.0
parts per million (ppm]).

The petition was subsequently
amended as announced in the Federal
Register of August 16, 1985 (50 FR
31733), to increase the tolerance level for
lettuce 10.0 parts per million. The
petition was amended later to express
the tolerance as 10 ppm in or on lettuce,
“head" rather than in or on lettuce.
Since the available field residue studies
indicate that there will be low levels of
metabolic residues in the terminal
residues (this is the total amount of
pesticidal residue on the crop at the time
of harvest), the Agency concludes that
the tolerance expression regulate only
the parent compound (cypermethrin).

The Agency issued a conditional
registration for cypermethrin for use on
cotton with an expiration date of
December 1, 1988 (see the Federal
Register of June 15, 1984 {49 FR 24864),
January 9, 1985 (50 FR 1112), and
September 27, 1985 (50 FR 39100])). One
of the conditions of registration was the
submission of a field study to determine
the effect of cypermethrin on aquatic
life. This study is required for all
agricultural use patterns of
cypermethrin, and the study must be
submitted to the Agency by April 30,
1988. Tolerances have been established
for cypermethrin on cabbage,
cottonseed, pecans, meat, fat, and meat
byproducts of hogs, horses, cattle, goats,
sheep, and milk with an expiration date
of December 31, 1989, to cover residues
expected to be present from use during
the period of conditional registration. To
be consistent with the tolerance for
cypermethrin on cabbage, cotton and
pecans, the Agency is establishing the
tolerance for this pesticide on lettuce,
“head” with an expiration date of
December 31, 1989.

There were no comments received in
response to the notices of filing and
amendment.

The data submitted in the petition and
other relevant material have been
evaluated. The toxicological data
considered in support of tolerances are
discussed in a document on
cypermethrin that appeared in the
Federal Register of June 15, 1984 (49 FR
24864).

The acceptable daily intake {ADI) is
calculated to be 0.025 mg/kg/day based
on a multi-generation reproduction
study in rats with a NOEL of 2.5 mg/kg/
day and using a 100-fold safety factor.
The maximum permissible intake (MPI)
is calculated to be 1.500 mg/day for a
60-kg person. Published tolerances result
in a theoretical maximum residue.
contribution (TMRC) of 0.000512 mg/kg/
day based on a 1.5-kg diet and utilize

2.05 percent of the ADI. The
establishment of ths tolerance will
increase the TMRC to 0.003787 mg/kg/
day, resulting in a total use of 15.15
percent of the ADL

There are no regulatory actions
pending against the registration of
cypermethrin. The metabolism of
cypermethrin in plants and animals is
adequately understood for the purposes
of the tolerance set forth below.

Analytical methods using electron
capture gas-liquid chromatography for
parent and capillary gas
chromatography with a mass-selective
detector for metabolites for enforcement
purposes have been published in the
Pesticide Analytical Manual, Volume IL

Based on the above information, the
Agency has determined that establishing
the tolerance for residues of the
pesticide in or on lettuce (head) will
protect the public health. Therefore, as
set forth below, the tolerance is
established for a period extending to
December 31, 1988, to cover residues
existing from this conditional
registration of cypermethrin, and the
tolerance may be made permanent if
registration is continued based on
information received in 1988 (see
Federal Register notice on conditional
registration of cypermethrin for use on
cotton, published January 9, 1985 (50 FR
1112)).

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements-of section 3 of Executive
Order 12291.

" Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerance
or raising tolerance levels or
establishing exemptions from tolerances
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement tc this effect was published in
the Federal Register of May 4, 1981 {46
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: February 9, 1988.

Douglas D. Campt, .
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

1. The authority citation for Part 180
continues to read as follows:

PART 180—[AMENDED]

Authority: 21 U.S.C 346a. ™

2. Section 180.418 is amended by
adding, and alphabetically inserting, the
raw agricultural commodity, to read as
follows:

§ 180.418 Cypermethrin; tolerances for
residues.

* * * * *
. Parts
Commodity per
million
- - - - Ll
Lettuce, head 10.0

- » . - -

[FR Doc. 88-3556 Filed 2-23-88; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 180
[PP 4F3142/R939; FRL-3331-5]
Pesticide Tolerance for Ethephon

AGENCY: Environmental Protection
Agency (EPA). '
AcTiON: Final Rule.

SUMMARY This rule establishes a
tolerance for the plant growth regulator
ethephon in or on the raw agricutural
commodity sugarcane at 0.1 part per
million (ppm). This regulation to
establish the maximum permissible level
for residues of ethephon in or on the
commodity was requested pursuant to a
petition by Union Carbide Agricultural
Products Co., Inc.

EFFECTIVE DATE: Effective on February
24, 1988.

ADDRESS: Written objections, identified
by the document control number [PP
4F3412/R939), may be submitted to the:
Hearing Clerk (A-110), Environmental
Protection Agency, 401 M St. SW.,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Robert J. Taylor, Product Manager
(PM) 25, Registration Division (TS~
767C), Office of Pesticide Programs,
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Environmental Protection Agency, 401 M
St. SW., Washington, DC 20460.

Office location and telephone number:
Rm. 245, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1800.

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of January 6, 1988 (52
FR 263), which announced that Union
Carbide Agricultural Products Co., Inc.,
P.0. Box 12014, T.W. Alexander Drive,
Research Triangle Park, NC 27709, had
submitted a pesticide petition (4F3142)
to EPA, proposing to amend 40 CFR Part
180 by establishing a tolerance for
residues of the plant growth regulator
ethephon [(2-chloroethyl)phosphonic
acid} in or on the raw agricultural
commodity (RAC) sugarcane at 0.2 part
per million (ppm). The use of this
commodity is limited to Hawaii based
on the geographical representation of
the residue data submitted. Additional
residue data will be required to expand
the area of usage. Persons seeking
geographically broader registration
should contact the Agency's
Registration Division at the address
provided above.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted and other relevant
material have been evaluated and
discussed in the proposed rulemaking.
The pesticide is considered useful for
the purpose for which the tolerance is
sought. It is concluded that the tolerance
will protect the public health and is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291. (Sec. 408(e), 68 Stat. 514 (21
U.S.C. 346a(e)))

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

!

Dated: February 9, 1988.
Douglas D. Campt,
Director, Office of Pesticide Programs.
Therefore, 40 CFR Part 180 is
amended as follows:.

PART 180—[AMENDED)

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. In § 180.300, by designating the
existing text and table therein as
paragraph {a) and adding new
paragraph {b), to read as follows:

. § 180.300 Ethephon; tolerances for

residues.

* # * * *

{b) A tolerance with regional
registration, as defined in § 180.1(n), of
0.1 part per million is established for
residues of the plant regulator ethephon
[(2-chloroethyl)phosphonic acid] in or on
the raw agricultural commodity
sugarcane.

[FR Doc. 88-3674 Filed 2-23-88; 8:45 am)]
BILLING CODE 6560-50-M

40 CFR Part 180
[PP 7E3527/R935; FRL-3331-3]

Pesticide Tolerance for Fiuazifop-Butyl

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

summARY: This rule establishes a
tolerance for residues of the herbicide
fluazifop-butyl in or on the raw
agricultural commodity rhubarb. This
regulation to establish the maximum
permissible level for residues of the
herbicide in or on the commodity was
requested pursuant to a petition by the
Interregional Research Project No, 4 (IR-
4).

DATE: Effective on February 24, 1988.

ADDRESS: Written objections, identified
by the document control number [PP
7E3527/R935], may be submitted to the:
Hearing Clerk (A-110), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
By mail: Hoyt Jamerson, Emergency
Response and Minor Use Section (TS-
767C), Registration Division (TS-767C),
Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

Office location and telephone number:
Rm. 716C, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, {703)~
557-2310. ’

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of December 30, 1987
(52 FR 49175), which announced that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJj 08903,
had submitted pesticide petition 7E3527
to EPA on behalf of Dr. Robert H.
Kupelian, National Director, IR-4
Project, and the Agricultural Experiment
Stations of Maryland and New Jersey.

The petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for residues
of the herbicide (R)-2-[4-{[5-
(trifluoromethyl}-2-pyridinylJoxy]
phenoxy) propanoic acid (resolved
isomer of fluazifop), both free and
conjugated and of butyl [R]-2-[4-[[5-
(trifluoromethyl)-2-pyridinylj-
oxy|phenoxy] propanoate (resolved
isomer of fluazifop-P-butyl), all
expressed as fluazifop, in or on the raw
agricultural commodity rhubarb at 0.5
part per million (ppm). The petitioner
proposed that use on this commodity be
limited to Maryland and New Jersey
based on the geographical
representation of the residue data
submitted. Additional residue data will
be required to expand the area of usage.
Persons seeking geographically broader
registration should contact the Agency's
Registration Division at the address
provided above.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted and other relevant
material have been evaluated and
discussed in the proposed rulemaking.
The pesticide is considered useful for
the purpose for which the tolerance is
sought. It is concluded that the tolerance
will protect the public health and is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this notice in the Federal
Register, file written objections with the
Hearing Clerk, at the address given
above. Such objections should specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. A hearing will be granted if
the objections are supported by grounds
legally sufficient to justify the relief
sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.
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(Sec. 408(e). 68 Stat. 514 (21 U.S.C. 346a(e)))

List of Subjects in 40 CFR Part 180

Administrative practice and

procedure, Agricultural commodities,
Pesticides and pests.

Dated: February 5, 1988,
Douglas D. Campt,
Director. Office of Pesticide Programs.
Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2.In § 180.411 by adding new
paragraph (d), to read as follows:

§ 180.411 Fluazifop-butyl; tolerances for
- residues.

* * * * *

(d) Tolerances with regional
registration, see § 180.1(n), are
established for residues of the resolved
isomer of the herbicide fluazifop, (R)-2-
{4-[[5-(trifluoromethyl)-2-pyridinyl}-
oxy]phenoxy] propanoic acid, both free
and conjugated and of fluazifop-P-butyl,
butyl[R]-2-[4-[[5-(trifluoromethyl)-2-
pyridinylJoxy]phenoxy] propanoate, all
expessed as fluazifop, in or on the raw
agricultural commodities:

Parts
Commodities per
million

Rhubarb 0.5

[FR Doc. 88-3559 Filed 2-23-88; 8:45 am)
BILLING CODE 6560-50-M

40 CFR Part 180
[PP 7E3549/R934; FRL-3331-2]

Pesticide Tolerance for 2-{1-
Ethoxyimino)Butyl}-5-[ 2-(Ethyithio)-
Propyi]-3-Hydroxy-2-Cyclohexene-1-
One

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the combined residues of
the herbicide 2-[1-ethoxyimino)-butyl]-5-
[2-(ethylthio)-propyl]-3-hydroxy-2-
cyclohexene-1-one and its metabolites
(also referred to in this document as
“sethoxydim") in or on the raw
agricultural commodity artichokes. This
regulation to establish the maximum
permissible level for residues of the
herbicide in or on the commodity was
requested pursuant to a petition by the

Interregional Research Project No. 4 (IR~
4).

EFFECTIVE DATE: Effective on February
24, 1988. )

ADDRESSES: Written objections,
identified by the document control
number [PP 7E3549/R934), may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
By mail: Hoyt Jamerson, Emergency
Response and Minor Use Section, -
Registration Division (TS-767C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St,, SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 716C, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA 22202, (703)-557-2310.

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of December 30, 1987
(52 FR 49174), which announced that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted pesticide petition 7E3549
to EPA on behalf of Dr. Robert H.
Kupelian, National Director, IR-4 Project
and the Agricultural Experiment Station
of California.

The petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for the
combined residues of the herbicide 2-[1-
ethoxyimino)-butyl]-5-[2-(ethylthio)-
propyl}-3-hydroxy-2-cyclohexene-1-one
and its metabolites containing the 2-
cyclohexene-1-one moiety (calculated as
the herbicide) in or on the raw
agricultural commodity artichokes at 3.0
parts per million (ppm). The petitioner
proposed that use of sethoxydim on
artichokes be limited to California based
on the geographical representation of
the residue data submitted. Additional
residue data will be required to expand
the area of usage. Persons seeking
broader registration should contact the
Agency’s Registration Division at the
address provided above.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted and other relevant
material have been evaluated and
discussed in the proposed rulemaking.
The pesticide is considered useful for
the purpose for which the tolerance is
sought. It is concluded that the tolerance
will protect the public health and is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e)))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: February 5, 1988.
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.412 is amended by
designating the current paragraph and
list of tolerances as paragraph (a) and
by adding new paragraph (b), to read as
follows:

§ 180.412 2-[1-Ethoxyimino)-butyl]-5-[2-
(ethyithio)-propyl]-3-hydroxy-2-
cyclohexene-1-one; tolerances for
residues.

* * * * *

(b) Tolerances with regional
registration, as defined in § 180.1(n), are
established for the combined residues of
the herbicide 2-[1-ethoxyimino)butyl]-5-
[2-(ethylthio)propyl]-3-hydroxy-2-
cyclohexene-1-one and its metabolites
containing the 2-cyclohexene-1-one
moiety (calculated as the herbicide) in
or on the following raw agricultural
commodities:

Parts per

Commodities million

Artichokes 3.0

- [FR Doc. 88-3558 Filed 2-23-88; 8:45 am}

BILLING CODE 6560-50-M
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40 CFR Part 180

[PP 6E3457/R938; FRL-3333-2]

Pesticide Tolerance for 3,5-Dichioro-N-
(1,1-Dimethyl-2-Propynyl)Benzamide

AGENCY: Environmental Protection -
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the combined residues of
the herbicide 3,5-dichloro-/V-{1,1-
dimethyl-2-propynyl}benzamide and its
metabolites (also referred to in this
document as “pronamide”} in or on the
raw agricultural commodity winter peas.
This regulation to establish the
maximum permissible level for residues
of the herbicide in or on the commodity
was requested pursuant to a petition by
the Interregional Research Project No. 4
(IR—4).

EFFECTIVE DATE: Effective on February
24, 1988.

ADDRESSES: Written objections,
identified by the document control
number [PP 6E3457/R938), may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

By mail: '

Hoyt Jamerson, Emergency Response
and Minor Use Section, Registration
Division (TS-767C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M Street SW.,
Washington, DC 20460.

Office location and telephone number:
Rm. 716C, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703)-557-2310.

SUPPLEMENTARY INFORMATION: EPA

issued a proposed rule, published in the

Federal Register of [anuary 6, 1988 (53

FR 262), which announced that the

Interregional Research Project No. 4 (IR-

4}, New Jersey Agricultural Experiment

Station, P.O. Box 231, Rutgers

University, New Brunswick, N 08903,

had submitted pesticide petition 6E3457

to EPA 6n behalf of Dr. Robert H.

Kupelian, National Director, IR—4

Project, and the Agricultural Experiment

Station of Oregon.

The petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for the
combined residues of the herbicide
pronamide [3,5-dichloro-N-(1,1-
dimenthyl-2-propynyljbenzamide] and
its metabolites (calulated as 3,5-
dichloro-N-(1,1-dimethyl-2-
propynyl)benzamide) in or on the raw-
agricultural commodity winter peas at

0.05 part per million (ppm). The
petitioner proposed that use of
pronamide on winter peas be limited to
Idaho, Oregon, and Washington based
on the geographical representation of
the residue data submitted. Additional
residue data will be required to expand
the area of usage. Persons seeking
broader registration should contact the
Agency's Registration Division at the
address provided above.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted and other relevant
material have been evaluated and
discussed in the proposed rulemaking.
The pesticide is considered useful for
the purpose for which the tolerance is
sought. It is concluded that the tolerance
will protect the public health and is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify

" the relief sought.

The Office of Management and Budget
has exempted this rule from the -
requirements of section 3 of Executive
Order 12291. -

(Sec. 408(e); 68 Stat. 514 (21 U.S.C. 346a(e)))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests. ’

‘Dated: February 12, 1988. '
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—{AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.317(b) is amended by
adding and alphabetically inserting the
raw agricultural commodity winter peas,
to read as follows:

§ 180.317 3,5-chhlo}o~N-(1,1-dlmethyl-2-
propynl)benzamide; tolerances for
residues.

* * * * -

ﬂ(b) LR S 2

Commodities ) P;ﬁo‘:‘er
Peas. dired. (WINter).........ooerresees — 0.05

[FR Doc. 88-3899 Filed 2-23-88; 8:45 am]

BILLING CODE 8560-50-M

40 CFR Part 180
[PP 7F3558/R940; FRL-3332-8]

Sesame Stalk; Exemption From the
Requirement of a Tolerance:

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes an
exemption from the requirement for a
tolerance for residues of the biorational
nematicide sesame stalk in or on the
following raw agricultural commodities:
cotton, soybeans, potatoes, sugarbeets,
tomatoes, bell peppers, squash,
strawberries, egg plants, cucumbers,
carrots, radishes, turnips, oniens, peas,
melons, grapes, walnut, almond, orange,
grapefruit, mulberry, peach, apple,
apricot, blackberry, loganberry, pecan,
cherry, plum, and cranberry. This
exemption was requested by Shotwell
and Carr, Inc., on behalf of Bob
McBrayer of Acampo, CA.. -

EFFECTIVE DATE: February 17, 1988.

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M Street SW., Washington,.
DC.

FOR FURTHER INFORMATION CONTACT:

By mail:

Lois Rossi, Product Manager 21,
Registration Division (TS-767C),
Environmental Protection Agency,

401 M Street SW., Washington, DC
20460.

Office location and telephone number:
Rm. 227, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, {703)-
557-1900.

SUPPLEMENTARY INFORMATION: EPA

issued a notice, published in the Federal

Register of December 16, 1987 (52 FR

47754), which announced that Mr. Bob-

McBrayer, 4350 E. Acampo St., Acampo,

CA, had submitted pesticide petition

7F3558 to. EPA. The petition proposed

that an exemption from the requirement
of a tolerance under 40 CER Part 180 be

established for residues of the i

biorational nematicide sesame stalk in

or on the following commodities: cotton,
soybeans, potatoes, sugarbeets,
tomatoes, bell peppers, squash,
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strawberries, eggplants, cucumbers,
carrots, radishes, turnips, onions, peas,
melons, grapes, walnut, almond, orange,
grapefruit, mulberry, peach, apple,
apricot, blackberry, loganberry, pecan,
cherry, plum, and cranberry.

Ground sesame stalk (there are no
inert ingredients) is to be used as soil
mulch for the control of various
nematodes. This product is prepared by
cutting the sesame plant stalks
remaining after the harvest of the seed
and then processing these stalks through
a grinder to produce a coarsely ground
product ranging in size from dust to
pices %" wide by 2” long. Ground
sesame stalk is intended for use for
preplanting of annual plants or
postplanting applications of annual,
perennial, or established plants or trees
to control root knot, root lesion, citrus,
stubby root, stylet, and dagger
nematodes. The product is broadcast
over the entire treatment area by a hand
or power operated gravity or rotary-type
spreader designed for application of
fibrous types of materials. Band
application of the ground sesame stalk
is also permitted after spreading; the
material is incorporated into the soil by
dicing or other suitable means. The
material may be applied to dry or wet
soil; however, moisture is required to
activate the nematicide action.
According to the petitioner, the primary
constituents of the sesame stalk are
lignin, cellulose and fiber. The petitioner
also submitted information from the
University of California, Irvine,
concerning the chemical analysis of
sesame stalk, which contains the
following three naturally occurring
compounds that are not known to be
toxic to humans or livestock: sesamin,
sesamolin, and quercetin 3-0-glycoside.
These three compounds contribute less
than 1 percent to the overall
composition.

In support of his request, the
petitioner noted that sesame has been
grown as a food crop for years with no
known toxicity problems. In areas
where sesame is raised, after the seed
has been harvested the fields are
frequently used as pasture land for all
types of grazing animals. The U.S. Food
and Drug Administration has granted a
generally recognized as safe (GRAS)
status to sesame oil as both a human
and animal food substance. These are
referenced under 21 CFR 182.10 and 21
CFR 582.10. In addition, the petitioner -
stated that the sesame stalks have been
commonly used as mulch around fruit
and other trees for years.

The petitioner requested a waiver
from data requirements for determining
the magnitude of the residues from crop

field trials, for a description of the
residue analytical method used, and for
the submittal of analytical reference
standards. The petitioner's rationale
was that the product is incorporated
into the soil and is not sprayed or

dusted upon the plant or edible portions .

thereof. The petitioner also requested a
waiver from the data requirements of
practicable methods for removing
residues that exceed any proposed .
tolerance since there is no resulting
residue of significance and any residue
that may be present would be of no
known toxicological concern.

The Agency waives the data
requirement for the residue analytical
method, submittal of analytical
reference standards, and determining
the magnitude of the residue crop field
trials. Data on chemical identity,
direction for use, and nature of the
residues in plants have been submitted.
Acceptable daily intake (ADI) and
maximum permissible intake (MPI)
considerations are not relevant to this
exemption. No enforcement actions are
expected. Therefore, the requirement for
an analytical method for enforcement
purposes is not applicable to this
exemption request. This is the first
exemption from the requirement of a
tolerance for-this biorational
nematicide.

The biorational nematicide is
considered useful for the purpose for
which the exemption from the
requirement of a tolerance is sought.
Based on the information considered,
the Agency concludes that
establishment of the exemption will
protect the public health. Therefore, the
regulation is established as set forth
below.

Any person adversely affected by this

-regulation may within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objection. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief.

The Office of Management and Budget
has exempted this proposed rule from
the requirements of section 3 of
Executive Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat.. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances

or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register, of May 4, 1981 (46
FR 24950).

Date: February 17, 1988.
Douglas D. Campt,
Director, Office of Pesticide Programs.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Recordkeeping and
reporting requirements.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—{AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.1087 is added to read as
follows:

§ 180.1087 Sesame stalks; exemption from
the requirement of a tolerance.

An exemption from the requirement of
a tolerance is established for residues of
the biorational nematicide sesame stalk
in or on the following raw agricultural
commodities: cotton, soybeans,
potatoes, sugarbeets, tomatoes, bell
peppers, squash, strawberries,
eggplants, cucumbers, carrots, radish,
turnips, onions, peas, melons, grapes,
walnuts, almond, orange, grapefruit,
mulberry, peach, apple, apricot,
blackberry, loganberry, pecan, cherry,
plum, and cranberry.
[FR Doc. 88-3900 Filed 2-23-88; 8:45 am}
BILLING CODE 6560-50-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Parts 1312 and 1313
[Ex Parte No. 387]

Railroad Transportation Contracts;
Tariffs and Schedules

AGENCY: Interstate Commerce
Commission.

ACTION: Final rules.

SUMMARY: The Commission is adopting .
changes, under 49 U.S.C. 10713, to the
inferim contract rules adopted at 3 .C.C.
2d 219 (19886), 51 FR 45898 (December 23
1986). That decision recodified existing

. contract rules from 49 CFR Parts 1309

and 1312.41 to 49 CFR Part 1313 and
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modified some of these rules. Comments
were requested and received.

A decision served January 22, 1987, 52
FR 3663 (February 5, 1987) postponed
the effective date of interim rules 49
" CFR 1313.10(b)(4){i) and 1313.11(b)(3)(i)
pending comments and final rules, and
retained the rule at 49 CFR
1312.41(d)(1)(iii). The final rules here
remove § 1312.41(d}{1)(iii) from the CFR
and replace that section with
§ 1313.10(b}(4)(ii) and § 1313.11(b)(3)(i).

The final rules revise the content of
contract summaries, guidelines and
procedures for rail contract discovery,
and procedures for complaints against
rail contracts.

EFFECTIVE DATE: The rules and decision
are effective March 25, 1988.

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar (202} 275-7246.

SUPPLEMENTARY INFORMATION:
Additional information is contained in

the Commission’s decision. To purchase -

a copy of the full decision, write to
Dynamics Concepts, Inc., Room 2229,
Interstate Commerce Commission
Building, Washington, DC 20423, or call
(202) 289-4357/4359 (DC Metropolitan
area), (assistance for the hearing
impaired is available through TDD.
services (202) 275-1721 or by pickup
through Dynamic Concepts, Inc. in Room
2229 at Commission headquarters).

The Commission certifies that the
final rules will not have a significant
impact on a substantial number of small
entities,

This decision will not significantly
affect either the quality of the human
environment or energy conservation.

List of Subjects

49 CFR Part 1312
Railroads.

49 CFR Part 1313

Agricultural commodities, Forests and
forest products, Railroads.

Decided: February 2, 1988.

By the Commission, Chairman
Gradison, Vice Chairman Andre,
Commissioners Sterrett, Simmons, and
Lamboley. Commissioner Lamholey
commented with a separate expression.
Commissioner Simmons dissented in
part with a separate expression.

Noreta R. McGee, '
Secretary.

Title 49 of the Code of Federal

Regulations is-amended as. follows:

PART 1312—REGULATIONS FOR THE
PUBLICATION, POSTING AND FILING
OF TARIFFS, SCHEDULES, AND
RELATED DOCUMENTS

1. The authority citation for 49 CFR
Part 1312 continues to read as follows:

Authority; 49 U.S.C. 10321 and 10762; 5
U.S.C. 553.

2. Part 1312 is amended by removing
§ 1312.41.

3. Part 1313 is revised to read as
follows:

PART 1313—RAILROAD CONTRACTS
ENTERED INTO PURSUANT TO 49
U.s.C. 10713

Sec.

1313.1 Definitions of the terms “contract”
and “amendment.”

1313.2 Jurisdiction; contract approval/
disapproval.

1313.3 Contract implementation date.

13134 Common carrier responsibility:
limitations on future contracts.

1313.5 Remedies for breach of approved.
contracts.

1313.8 Limitation on equipment; and relief.

1313.7 Contract filing, title pages, and
numbering.

1313.8 Contract and contract summary
availability.

1313.9 Formats for initial and amended
contract summaries.

1313.10 Contract summary content-
agricultural commodities.

1313.11 Contract summary content—forest
products and paper.

1313.12 Contract summary content--port
traffic (other than agricultural
commodities, forest products, and paper].

1313.13 Contract summary content—other
commodities or services net involving a
port.

1313.14 Informal discovery.

1313.15 Contract discovery.

1313.16 Procedures for contract discovery
and complaints.

1313.17 Grounds for contract review and
complaints.

Authority: 49 U.S.C. 10321 and 10713; 5

U.S.C. 553

§ 1313.1 Definitions of the terms
“contract” and “amendment.”

(a) A contract made pursuant to 49
U.S.C. 10713 is a written agreement,
including any amendment, entered into
by one or more rail carriers with one or
more purchasers of rail service, to
provide specified services under
specified rates, charges and conditions.
* {b) A contract filed under these rules
must:

(1) Specify that the contract is made
pursuant to 49 U.S.C. 10713, and

{2) Be signed by duly authorized
parties.

{c) The term “amendment” includes
written contract modifications signed by
the parties.

\

(d} An amendment is treated as a new
contract. [To the extent contract
extensions or amendments change any
term of the contract, remedies are
revived and review is again available.]
An amendment is lawful only if it is
filed and approved in the same manner
as the original contract and is consistent
with these rules, including the filing of a
complete contract summary.

§ 1313.2 Jurisdiction; contract approval/
disapproval..

(a) Jurisdiction, (1) The contract or
amendment and transportation are -
subject to Commission jurisdiction untib
Commission approval under 49 U.S.C.
10713 and applicable regulations. (2}
Railroad transportation contracts {other
than agricultural commodity contracts)

- made by the United States Department

of Defense are exempt from the
requirements of 49 U.S.C. 10713..

(b) Contract approval date. Except as.
provided in § 1313.7(a)(2):

(1) The contract is approved on the
30th day after the filing of the contract if
the Commission does not institute a
proceeding to review the contract.

(2) If the Commission institutes. a
proceeding to review a contract, it has
jurisdiction for 60 days after the contract
is filed. Under these circumstances the
contract will be approved:

(i} On the date the Commission
approves the contract, if the date of
approval is 31 or more days after the
filing date of the contract;

{ii) On the 31st day after the contract

filing date if the Commission denies the

complaint against the contract by the
30th day after the contract filing-date; or

(iii) On the 60th day after the contract
filing date, if the Commission fails to
disapprove the contract.

(c} Contract disapproval. 1f the
Commission finds that the contract
violates the provisions of 49 U.5.C.
10713, it will:

(1) Disapprove the contract; or

{2) In the case of agricultural contracts
(including forest products and paper)
where the Commission finds
unreasonable discrimination by a carrier
in accordance with 49 U.S.C. 10713 and
§ 1313.17(b)(3), allow the carriers the
option to:

(i) Provide rates and services
substantially similar to the contract at
issue, with such differences in terms and
conditions as are justified by the
evidence; or

(ii} Cancel the contract.

" (d) Applicable rates/charges if
contract disapproved. If the Commission
disapproves or rejects the contract or
amendment, the appropriate non-
cantract tariffs or the contract
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provisions otherwise in effect under
previously approved contracts will be
applicable. ,

§ 1313.3 Contract implementation date.

(a) Transportation or service
performed under a contract or
amendment may begin, without specific
Commission authorization, on or after
the date the contract {or amendment)
and contract summary (or amended
contract summary) are filed and before
Commission approval as defined in 49
CFR 1313.2, subject to the following
conditions:

(1) The contract or contract
amendment shall specifically state that
the transportation or service may begin
on the date of filing.

(2) The contract summary shall
separately reflect the date of
commencement of service.

(b} Except as provided under
paragraph (c) of this section,
transportation or service may not begin
under a contract or an amendment to a
contract before the filing date of either
the contract or the amendment,
respectively.

(c) Railroad transportation or service
is exempt from the requirements of 49
U.S.C. 10761, 11902, 11903, and 11904 to
the extent that a railroad may apply a
contract or amended contract rate rather
than an otherwise applicable tariff or
prior contract rate and pay reparations
or waive undercharges under the
following conditions:

(1) A transportation contract or
amendment under 49 U.S.C. 10713 has
been filed with the Commission and has
been approved by the Commission or by
operation of law;

(2) The shipment at issue falls within
the terms of the contract or amendment;
and

(3) The shipment was transported
before the contract or amendment was
approved but:

(i) After the contract or amendment
was signed; or .

(i1} After the parties agreed on the rate
to be charged and they either agreed to
be bound by the contract or amendment
or intended the movement to be covered
by the contract and amendments.

(d) Except as provided elsewhere in
this section, all transportation under the
contract may begin only in accordance
with 49 CFR 1313.2.

§ 1313.4 Common carrier responsibility;
limitations on future contracts.

(a) The terms of a contract approved
by the Commission determine
completely the obligations of the parties
to the contract with respect to the
services provided under the eontract.
The contract does not affect the parties!

responsibilities for any services which
are not included in the contract.

(b) Service under a contract approved
by the Commission is deemed a
separate and distinct class of service
and the equipment used to fulfill the
contract shall not be subject to car
service limitations under 49 U.S.C.
11123, .

(c) Limitation of rail carrier rights to
enter future contract. The Commission
may limit the right of a rail carrier to
enter into future contracts if the
Commission determines that additional
contracts would impair the ability of the
rail carrier to fulfill its common carrier
obligations under 49 U.S.C. 11101. The
Commission will handle these
determinations on a case-by-case basis
and may investigate, either on its own
initiative or upon the filing of a verified
complaint by a shipper which
demonstrates that it individually had
been or will be harmed by a carrier’s
inability to fulfill its common carrier
obligations as a result of existing
contracts. - :

§ 1313.5 Remedies-for breach of approved
contracts.

(a) The exclusive remedy for an
alleged breach of a contract approved
by the Commission shall be an action in
the appropriate State Court or United
States District Court, unless the parties
otherwise agree in the contract. .

(b) The Commission may not require a
rail carrier to violate the terms of a
contract that has been approved under
49 CFR 1313.2, except to the extent
necessary to comply with 49 U.S.C.
11128.

§ 1313.6 Limitation on equipment; and
relief. ) .

(a) A rail carrier may enter into
contract for the transportation of
agricultural commodities (including
forest products but not including wood
pulp, wood chips, pulpwood, or paper)
that involve the use of carrier owned or
leased equipment not in excess of 40
percent of the total number of the
carrier's owned or leased-equipment, by
major car type, except as.provided in
paragraph (b) of this section.

(b} In the case of a proposed contract
between a class I carrier and a shipper
originating an average of 1,000 cars or
more per year during the prior 3-year
period by major car type on a particular
carrier, not more than 40 percent of
carrier owned or leased equipment used
on the average during the prior 3-year
period may. be used for the contract
without prior Commission authorization.

(c) If the rail equipment standards of
49 U.S.C. 10713(k) are.exceeded, prior
relief must be obtained from the

Commission and must be specifically
identified in the contract summary.

(d) The Commission may grant relief
from the limitations of paragraphs (a)
and (b) of this section if:

(1) A rail carrier or other party
requests such relief; or the Commission
on its own initiative considers granting
such relief; and )

(2) The Commission determines that
making additional equipment available
does not impair the rail carrier's ability
to meet its common carrier abligations
under 49 U.S.C. 11101.

§ 1313.7 Contract filing, title pages, and
numbering.

(a) Filing of Rail Contracts. (1} Rail
carriers providing transportation subject
to Subchapter I of Chapter 105 of Title
49, United States Code, must file with
the Commission an original contract (or
amendment) entered into with one or
more purchasers of rail service. The
contract (or amendment) must be
accompanied by three copies of a
contract summary (or amended contract
summary) of the non-confidential
elements of the contract as specified in
§§ 1313.10, 1313.11, 1313.12, or 1313.13.

- The contract {or amendment) must also

be accompanied by the appropriate
filing fee (see 49 CFR Part 1002).

(2) A contract {or.amendment} and
contract summary (or amended contract
summary) may be rejected for
noncompliance with applicable statutes
and régulations.

(3) Contracts and contract summaries
must not be filed in the same package
with standard tariff filings.

(4) The confidential contract shall not
be attached to the contract summary.

(5) The outside envelope or wrapper
containing the contract/contract
amendment and summary must be
prominently marked *‘Confidential, Rail
Contract” and addressed to: Interstate
Commerce Commission, Section of
Tariffs, Washington, DC 20423.

(6) A contract and summary must be
accompanied by a transmittal letter
identifying the submitted documents,
and the name and telephone number of
a contact person.

(b) Contract and contract summary
title pages. (1) The title page of every
contract and amendment must contain
only the following information:

(i) In the upper right corner, the
contract number (see paragraph (¢} of
this section).

. {ii) In the center of the page, the
issuing carrier's name, followed by the
word “CONTRACT" in large print.

(iii) Amendments to the contract must
also show in the upper right corner, the
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amendment number (see paragraph (c)
of this section).

(iv) A solid one inch black border
down the right side of the title page.
(v) Date of issue and date to be

effective.

(2) The title page of every contract
summary and amended contract
summary must contain only the
following information:

(i){A) If contract summary, in the
upper right corner, the contract
summary number (see paragraph (c) of
this section).

(B) If amended contract summary, in
the upper right corner, the contract
summary number, followed by the
corresponding contract amendment
number.

(ii)(A) In the center of the page, the
issuing carrier's name, followed by the
words “CONTRACT SUMMARY" in
large print.

(B} If a contract summary for an
amendment to a contract: in the center
of the page, the issuing carrier’'s name,
followed by the words “AMENDED
CONTRACT SUMMARY".

(iii) Date of issue and date to be
effective.

(iv} In the center lower portion, the
issuing individual's name and address.
The name of the individual for service of
complaints and petitions for discovery
must also appear, if different from the
issuing individual. If not otherwise
noted, a complainant/petitioner may
rely on service to the issuing individual.

(c) Contract and contract summary
numbering system. (1) Each issuing
carrier shall sequentially number each
contract and contract summary (and
amendment and amended contract
summary) it issues. The contract and
contract summary identification number
must include the word “ICC,” the
industry standard alphabet code for the
issuing railroad (limited to four letters),
the letter "C,” and the sequential
number, with each separated by a
hyphen. The following is an example:
the 357th contract filed by the Conrail
would have the following identification
number: “ICC-CR-C-0357."

(2) Amendments to contracts shall be
reflected in a corresponding amended
contract summary.

(3) At the carrier’s option, it may issue
contracts with nonconsecutive numbers
if it assigns blocks of numbers to
different departments. An index to the
blocks of reserved numbers shall be
filed with the Commission.

(4) Contract amendments and
amended contract summaries must be
sequentially numbered.

§ 1313.8 Contract and contract summary

-availability.

(a)(1) Except as provided in paragraph
(a)(2) of this section, the contract filed
under these rules shall not be available
to persons other than the parties to the
contract and authorized Commission
personnel, except by informal discovery
under 49 CFR 1313.14 and/or by
Commission decision.

(2) A contract and its summary filed
under 49 U.S.C. 10713 may be labeled
“nonconfidential.” Such a designation’
will permit the general public to inspect

- the entire contract.

(b}(1) The contract summary filed
under these rules shall be available from
the Commission’s Bureau of Traffic and
Contract Advisory Service.

(2) The contract summary filed under
these rules shall not be required to be
posted in any stations, but shall be
made available upon reasonable request
from the carriers participating in the
contract.

§ 1313.9 Formats for initial and amended
contract summaries. :

(a) The contract summary must
enumerate and have each item
completed. When the item does not
pertain to the contract, the term “Not
Applicable” {*“NA") shall be used.

(b)(1) Changes in prior contract
summaries must be underscored and
must be followed by the words
“addition,” “'deletion,” “extension,”
*“cancellation,” or other appropriate
descriptive phrase in parentheses. If the
change to the contract is only in
confidential matter, a statement to that
effect must be made in the amended
contract summary and must indicate the
particular feature to which the change
applies (i.e., rate, special feature, etc.). If
“not applicable” is permitted in the
original summary under §§ 1313.10-
1313.12, the amended summary may use
“not applicable” with a notation that a
change pertained only to confidential
data.

(2) Amended contract summaries filed
under this provision may not substitute
phrases such as *“not applicable” or “no
change” where disclosure was required
in the original contract (such as in the
commodity description); amended
contract summaries must set forth all
non-confidential terms in the contract,
whether amended or not.

(3) An amendment that shortens the
life of a contract must be publicized in a
contract summary for the amendment.

§ 1313.10 Contract summary content—
agricultural commodities.

(a) Contract summaries for
agricultural commodities (excluding
forest products and paper) must contain

the following information which
includes that required to be disclosed
under 49 U.S.C. 10713(b)(2)(A). These
requirements also apply to amended
contract summaries.

(b)(1) Carrier names. A list,
alphabetically arranged, of the
corporate names of all carriers that are
parties to the contract plus the
addresses for service of complaints
[must be provided].

(2) Specific commodity. The specific
commodity or commodities to be
transported under the contract must be
identified. Vague commodity
descriptions such as “grain” are not
permitted, even if that is the commodity
description in the contract.

{3) Shipper identity. The specific
identity of the shipper party to the
contract must be disclosed. A shipper
that is party to the contract who is
acting on behalf of another party or
parties at the time the contract is
entered into must identify the other
party or parties to the extent known at
the time. )

(4) Specific origins, destinations,
transit points, and other shipper
facilities. (i} Each specific origin and
destination point to and from which the
contract applies must be shown except
that references to tariffs or broad
geographic descriptions such as “all
stations in Kansas” shall be permitted
only to the extent such terms are
actually used in the contract and such
origins and destination are subject to
specific identification by reference to
tariffs or broad geographic descriptions.
Tariff references must be accompanied
by some geographic reference. Vague
descriptions such as *“various points in
Kansas" are prohibited.

(i) Each port must be identified.

(iii) Each transit point identified in the
contract must be identified in the
contract summary.

(iv) Each shipper facility affecting the
contract must be listed if it is not
included in the origin/destination points
or transit points, but affects
performance under the contract.
Identification is required only to the
extent such facilities are identified in
the contract or are known to the
contracting parties at the time of filing
the contract. '

(5) Contract duration. (i) If applicable,
the date on which the transportation
service has begun under a contract
before the date such contract is filed
with or approved by the Commission.

(ii} The date on which the contract
became applicable to the transportation
services provided under the contract.

(iii) Termination date of the contract.

(iv) Provisions for optional extension.
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(6) Rail car data. Provide, by number
of dedicated cars, or, at the carrier’s
option, car days:

{i) By major car type used to fulfill the
contract or contract options:

(A) Available and owned by the
carrier(s) listed in paragraph (b)(1) of
this section;

(B) Available and leased by the
carrier(s) with average number of bad-
order cars identified;

{(C) (Optional) On order (for
ownership or lease) along with delivery
dates; and

(D) In the event a complaint is filed

involving common carrier obligation and

carrier furnished cars, the carrier(s)
shall immediately submit to the
Commission and the complainant
additional data on cars used to fulfill the
challenged contract. Data shall include
(by major car type used to fulfill the
contract):

(2) Total bad-car orders;

(2) Assigned car obligations; and

(3) Free-running cars. ‘

{ii) In addition to subparagraph
(b)(6)(i) of this subsection if agricultural
commaodities (including forest products
but not including woodpulp, wood chips,
pulpwoad or paper) the carrier must
submit a certified statement:

(A) That the cumulative equipment
total for all contracts does not exceed 40
percent of the capacity of carrier owned
and leased cars by applicable major car
type; and

(B) In the case of the agricultural
shipper which originated an average
1,000 cars ar more per year during the
prior 3-year period by major car type,
that the equipment used does not
exceed 40 percent of the carrier owned
or leased cars used on the average by
that shipper during the previous 3 years.

(iii) Rail car data need not be
furnished if:

{A) The shipper furnishes the rail cars,
unless the rail cars are leased from the
carrier; or,

(B) The contract is restricted to
certain services which do not entail car
supply.

(7) Base rates and charges. (i) Identify
the specific base rates and/or charges.
This is satisfied by identifying the
specific tariff provisions which would
apply without the contract.

(ii) Summarize escalation provisions.

(8) Volume. Identify all volume, car
and/or train size requirements as set
forth in the contract including:

(i) Movement type (single car; multiple
car, unit train),

(ii) Minimum and actual volume
requirements under contract for the
applicable period(s) (annual, quarterly,
etc.). . -

(iii) Volume breakpoints affecting the
contract.

(9) Special features. 1dentify existence
(but not the terms or amount) of special
features such as transit time
commitments, credit terms, discounts,
switching, special demurrage,
guaranteed or minimum percentages,
etc.

§ 1313.11  Contract summary content—
forest products and paper.

{a) Contract summaries for forest
products and paper must contain the
following terms in the order named.
These requirements also apply to
amended contract summaries.

(b)(1) Carrier names. A list,
alphabetically arranged, of the
corporate names of all carriers that are.
parties to the contract plus the
addresses for service of complaints
[must be submitted].

{2) Specific commadity. The specific
cammodities to be transported under the
contract must be identified except that
broad commodity descriptions such as
“forest products” are permitted only to
the extent that is the commaodity
description in the contract.

(3) Specific origins and destinations.
(i) Each specific origin and destination
point to and from which the contract
applies must be shown except that
references to tariffs or broad geographic
descriptions such as “all stations in
Qregon™ are permitted only to the extent
such terms are actually used in the
contract and such origins and
destinations are subject to specific
identification by reference to tariffs or
broad geographic descriptions. Tariff
references must be accompanied by
some geographic reference. Vague
descriptions such as “various points in
Oregon” are prohibited.

(ii) Each port must be identified.

(4) Contract duration. (i) If applicable;
the date on which the transportation
service has begun under a contract
before the date such contract is filed
with or approved by the Commission.

(ii) The date on which the contract
services became applicable to the
transportation services provided under
the contract. :

(iif) Termination date of the contract.

(5) Rail car data. The information
required under § 1313.10(b}{6) must be:
provided.

(8) Base rates and charges:. (i) Identify
the specific base rates and/or charges.
This is satisfied by identifying the
general tariff provisions, or the general
tariff provisions which would apply
without the contract. :

(i) Identify existence of, but not terms.
or amount of, any movement type (e.g.
single car, multiple car, unit train),

minimum volume requirement (if
applicable), or escalation provisions.

(7) Special features. ldentify existence
(but not the terms or amount) of special
features such as transit time
commitments, guaranteed car supply,
minimum percentage of traffic
requirements, credit terms, discounts,
etc.

§ 1313.12 Contract summary content—
port traffic (other than agricultural
commodities, forest products, and paper).

(a} Contract summaries for other
commodities or services involving a port
must contain the information required in
§ 1313.11(b) (1), (2), (4), (6) and (7) and
1313.10(b})(6). [n addition, the port shall
be named and the tariff mileage rounded
to the nearest 50 miles shall be disclosed
(or, at the contracting parties' option, the
origin and destination shall be
specified). The required information
shall be disclosed for each movement
involving multiple origins and
destinations. These requirements also
apply to amended contract summaries,

§ 1313.13 Contract summary content—
other commodities or services not
involving a port.

(a) Contract summaries for other
commodities not involving a port must
contain the commodity or commodities
to be transported under the contract and
the information required in § 1313.11{b)
(1) and (4), and § 1313.10(b})(6).
Paragraph (b)(7) of § 1313.11 is
applicable only to the extent that
service requirements are placed in the
contract. These requirements also apply
to amended contract summaries.

§ 1313.14 Informal discovery.

(a) Prior to filing a petition for formal
discovery under 49 CFR 1313.15, a
petitioner may request discovery from
the carrier. _

(b) The carrier must promptly grant or
deny the request.

(c) Agreements between carriers and
shippers for informal discovery are
permitted under these rules.

§ 1313.15 Contract discovery.

(a) Petition. A petition to discover
contract pravisions must show that
petitioner is a shipper or port, has
standing to file a complaint under 49
U.S.C. 10713(d}(2) (A) or (B}, and that
petitioner is affected by the contract.
The following information will be
considered in making a determination
on whether to permit discovery.

(1) Standing. 1dentify the provision(s}
in 49 U.S.C. 10713(d) under which
petitioner has standing to file a
complaint. o



5384

Federal Register /| Vol. 53,

No. 36 / Wednesday, February 24, 1988 / Rules and Regulations

(2) Affected party. An affected party
is one that is an actual or potential
participant in the relevant market, The
following information is relevant to
making that determination and should
be provided.

(i) Nature and volume of petitioner’s
relevant business.

(ii) Relevant commodities petitioner
ships or receives;

(iii) Comparisons between petitioner’s
commodities, locations of shipping
facilities and serving carriers, actual or
potential traffic patterns and serving
carrier(s), with the traffic patterns and
serving carrier(s) identified in the
contract summary. State whether
petitioner is a consignor or consignee.

(iv) Showing of an ability to ship the
commodity in question at a time
generally simultaneous with the contract
at issue.

(v) Any additional information
petitioner considers appropriate to
support its request, including prior
negotiations, if any.

(vi) Demonstrate how and to what
degree the petitioner’s relevant business
may be affected by the contract terms as
disclosed in the summary.

(vii) Proof of actual injury is not
required to satisfy this rule.

(3) Demonstrated need. (i) With
regard to the grounds for complaint
under 49 U.S.C. 10713(d)(2)(B), the
demonstrated need test applies to
contracts for forest products and paper,
non-agricultural port traffic, and other
commodities. The test does not apply to
agricultural commodity contracts.

(ii) A petitioner seeking disclosure of
non-agricultural contract information
must show that the contract terms it
seeks are relevant to its potential
.challenge to the contract.

(iii) As car data is published in the
contract summary, a petition for further
disclosure on the basis that the contract
may impair the contracting carrier's
common obligation must establish a
nexus between the information sought
and the common carrier obligation.
Before information regarding special
features will be disclosed, a petitioner
must show how the special feature or
certain forms of that special feature
could impair the contracting carrier's
common carrier obligation and how-that
impairment may affect the petitioner. On
receiving such a petition, the carrier
must furnish to the petitioner and the
Commission the data required by
§ 1313.10(b)(6)(i)(D).

§ 1313.16 Procedures for contract
discovery and complaints.

(a) Complaints, discovery petitions,
replies, and appeals. (1) Discovery
petitions and/or sketetal complaints

must be filed no later than the 18th day
after the contract and summary are
properly filed.

(2) Petitions must note on the front
page “Petition for Discovery of Rail
Contract” and note the contract and
amendment numbers.

(3) A skeletal complaint as required
under paragraph (b) of this section must
accompany the petition.

(4) Petitioner must certify that 2 copies
of the petition and complaint have been
sent to the contracting carrier(s) either
by hand, express mail, or other
overnight delivery service the same day
as filed at the Commission. The
contracting carrier shall in turn serve
the contracting shipper with a copy of
the petition and complaint. Replies shall
be served in the same manner on
complainant/petitioner.

(5) Replies to the petition are due
within 5 days from the date of filing of
the petition and in no event later than
noon on the 23rd day following filing of
the contract.

{6) An original and 10 copies of the
petition, skeletal complaint and replies
plus 2 transmittal letters must be filed
with the Commission in an envelope
labeled “Suspension/Special Permission
Board—Confidential Contract Material.”

(7) An appeal of a Suspension/Special
Permission Board's decision must be
made in accordance with 49 CFR 1132 2,
subject to the following:

(i) An appeal must be received w1thm
2 days of the Board's decision
-(anticipated by day 26 after the contract
filing date), but in no event later than
the 28th day after the contract filing
date.

(ii) The appeal shall be filed with the
Suspension/Special Permission Board
for handling and will be con31dered by
the entire Commission.

(iii) Telegraphic notice or its
equivalent must be given to the
opposing party.

(iv) Replies to the appeal must be
received within one day after the appeal
is filed.

(v) The number of copies of appeals
and replies required is the same as
provided in paragraphs (a) (4) and (6) of
this section.

(8) Protective order. If confidential
contract data or data disclosed pursuant
to §§ 1313.15, 1313.16, or 1313.17 are
filed with the Commission in a
complaint, petition, reply or other
pleading, the party filing these data
should submit them as a separate
package, clearly marked on the outside
“Confidential Material Subject to
Protective Order.” The order in
paragraph (a)(9) of this section applies
to the parties specified in the order who

receive confidential information through

proceedings before the Commission or
through informal discovery.

(9) Order. Petitioner and carriers, and
their duly authorized agents agree to
limit to the discovery/complaint
proceeding involving the contract, the
use of contract information or other
confidential commercial information
which may be revealed in the contract,
the complaint, reply, or any other
pleading relating to the contract. This
agreement shall be a condition to
release of any contract term by a
petitioner/complainant and shall
operate similarly on a carrier in
possession of confidential information
which may be contained in a complaint,
petition for discovery, or request for -
informal disclosure. Any information
pertaining to parties to the contract, or
subject to the contract (including
consignors, consignees and carriers), or
pertaining to the terms of the contract,
or relating to the petitioner’s/
complainant's confidential commercial
information, must be kept confidential.
Neither the information nor the
existence of the information shall be
disclosed to third parties, except for:
consultants or agents who agree, in
writing, to be bound by this regulation;
information which is publicly available;
information which, after receipt,
becomes publicly available through no
fault of the party seeking to disclose the
information after it has become publicly
available, or is acquired from a third
party free of any restriction as to its
disclosure. The petitioner/complainant
or carrier must take all necessary steps
to assure that the information will be
kept confidential by its employees and
agents. No copies of the contract terms
or other confidential information are to
be retained by the parties not originally
privy to the data subsequent to the
termination of the proceeding or the
expiration of Commission jurisdiction
under 49 CFR 1313.2.

(b)(1) Complaint proceedings,
complainants and replies. On receipt of
a skeletal complaint by the 18th day «
after the contract filing date, a
complaint proceeding will be instituted
to extend this Commission’s jurisdiction
to 60 days after the contract filing date
regardless whether a petition for
discovery is filed or approved. The
decision will provide for automatic
dismissal of the proceeding and
approval of the contract if
complainant[s] fail to submit the case-
in-chief by the due date established in
paragraph (b)(5) of this section.

(2) The skeletal complaint musi
contain the correct, unabbreviated
names and addresses of the
complainant(s) and defendant. The
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complainant must set out the statutory
provisions under which it has standing
to file a complaint.

(3) If discovery is granted, the carrier
must furnish the required information by
the 1st working day after the
Commission issues a final decision.

{4) Upon institution of a complaint
proceeding, approval of the contract is
postponed to 60 days after the contract
filing date or until the Commission
issues a decision approving the contract,
if earlier. )

(5) The amended complaint and case-
in-chief are due 39 days after the filing
of the contract.

(6) Replies of the carrier defendant(s)
are due 46 days after the filing of the
contract.

§ 1313.17 Grounds for contract review and
complaints.

{a) Within 30 days of the contract
filing date, the Commission may, on its
own motion or on complaint, begin a
proceeding to review the contract.
Review can be based only on allegation
of violations as described in paragraph
(b) of this section.

(b) A contract may be reviewed only
on the following grounds:

(1) In the case of a contract, other
than a contract for the transportation of
agricultural commodities (including
forest products and paper), a complaint
may be filed:

(i) By a shipper only on the grounds
that the shipper individually will be
harmed because the proposed contract
unduly impairs the ability of the
contracting carrier to meet common
carrier obligations under 49 U.S.C.
11101; or

(ii) By a port on the grounds that the
port individually will be harmed
because the proposed contract will
result in unreasonable discrimination
against the port.

(2) In the case of a contract for the
transportation of agricultural
commodities (including forest products
and paper), in addition to the grounds
for a complaint described in paragraph
(b)(1)(i) of this section, a complaint may
be filed on the grounds that the shipper
individually will be harmed because:

(i) The rail carrier(s} unreasonably
discriminated by refusing to enter into a
similar contract with the shipper for
rates and services for the transportation
of the same type of commodity under
similar conditions to the contract at

issue and that the shipper was ready,
willing, and able to enter into such a
contract at a time essentially
contemporaneous with the period during
which the contract was offered; or

(ii) The proposed contract constitutes
a destructive competitive practice.

(3) "Unreasonable discrimination” as
used in these rules means, when applied
to shippers of agricultural commodities
(including forest products and paper),
that the railroad has refused to enter
into a contract with the shipper for rates
and services for the transportation of
the same type of commodity under
similar conditions to the contract at
issue, and that the shipper was ready,
willing, and able to enter into such a
contract at a time essentially
contemporaneous with the period during
which the contract at issue was offered;
and, when applied to a port, has the
same meaning as the term has under 49
U.5.C. 10741.

'(4) The definitions for “agricultural
commodities,” *forest products,” and
“paper” will be decided on a case-by-
case basis. i
[FR Doc. 88-3860 Filed 2-23-88; 8:45 am]
BILLING CODE 7035-01-M
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Wednesday, February 24, 1988

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 1050

Milk in the Central lllinois Marketing
Area; Notice of Proposed Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rules.

sumMmMARY: This notice invites written
comments on a proposal to suspend the
limits on the amount of milk that may be
moved directly from producers’ farms to
nonpool plants for manufacturing and
still be pooled and priced under the
Central lllinois order. The proposal
would remove the limits during the
months of March and April 1988. The
action was requested by Prairie Farms
Dairy, Inc., a cooperative association
that represents producers who supply
milk to the market. Proponent contends
that the action is necessary to assure the
efficient disposition of an increasing
supply of milk by producers who are
furnishing the market’s fluid
requirements.

pATE: Comments are due on or before
March 2, 1988.

ADDRESS: Comments {two copies)
should be filed with USDA/AMS/Dairy
Division, Order Formulation Branch,
Room 2968, South Building, P.O. Box
96456, Washington, DC 20090-6456.

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-8456, (202) 447-2089.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C. 601~
612) requires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b), the
Administrator of the Agricultural
Marketing Service has certified that this
proposed action would not have a
significant economic impact on a

substantial number of small entities.
Such action would lessen the regulatory
impact of the order on certain milk
handlers and would tend to ensure that
dairy farmers supplying the market’s
fluid needs would continue to have their
milk priced under the order and thereby
receive the benefits that accrue from
such pricing. This proposed rule has
been reviewed under Executive Order
12291 and Departmental Regulation
1512-1 and has been determined to be a
“non-major” rule under the criteria
contained therein.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), the
suspension of the following provisions
of the order regulating the handling of
milk in the Central Illinois marketing
area is being considered for the months
of March and April 1988:

In § 1050.13(d)(1), the words *‘During
May, June and July".

In § 1050.13, paragraphs (d)(2), (3). (4)
and (5) in their entirety.

All persons who want to send written
data, views or arguments about the
proposed suspension should send two
copies of them to USDA/AMS/Dairy
Division, Order Formulation Branch,
Room 2968, South Building, P.O. Box
96456, Washington, DC 20090-6456, by
the 7th day after publication of this
notice in the Federal Register. The
period for filing comments is limited to 7
days because a longer period would not
provide the time needed to complete the
required procedures and include March
in the suspension period.

The comments that are received will
be made available for public inspection
in the Dairy Division during normal
business hours (7 CFR 1.27(b)).

Statement of Consideration

The proposal for March and April
1988 would suspend the limits on the
amount of milk that may be moved
directly from producers’ farms to
nonpoo! plants and still be priced under
the Central Illinois order. The order
provides that a handler (cooperative
association or pool plant operator) may
not divert more days of an individual
dairy farmer’s milk production than is
physically received at a pool plant
during each such month. It also provides
that the total quantity of milk diverted
by such handler may not exceed 35
percent of the milk that the cooperative

or pool plant operator caused to be
physically received at pool plants during
the month.

The suspension was requested by
Prairie Farms Dairy, Inc. (Prairie Farms),
a cooperative association that supplies
milk for the market. Another
cooperative association {Associated
Milk Producers, Inc.), that also supplies
milk for this market, has indicated its
support for the suspension proposal.
Proponent contends that the action is
needed to assure the efficient
disposition of the market’s reserve milk
supplies that must be processed into
manufactured dairy products.

In support of its suspension request,
Prairie Farms presented data showing
that during 1987 its Peoria distributing
plant packaged 12 percent more milk
than 1986. However, the data indicate
that the handler’s receipts from dairy
farmers who were associated with such
plant during the last three months of
1987 were almost 20 percent above the
plant's receipts for the same three-
month period of 1986. They also show
that distant producers supplying milk to
the Peoria distributing plant through a
reload station at Preston, lowa, are
increasing production at a much greater
rate than nearby producers. Because of
this, Prairie Farms claims that a greater
portion of its milk receipts will have to
be shipped to manufacturing plants
during March and April of this year than
can be accommodated under the order’s
current diversion provisions.

Prairie Farms contends that a
suspension of the diversion limitations
for such months is needed to enable the
cooperative to dispose of its excess milk
supplies in an orderly manner. Unless
the diversion limits are suspended,
Prairie Farms contends that it would
have to receive the lowa milk at its
Peoria distributing plant and then reload
the milk and transport it back to a
manufacturing plant located near the
area where the milk was produced to
qualify such milk for pool participation.

List of Subjects in 7 CFR Part 1050

Milk marketing orders, Milk, Dairy
products.

The aulhbrity citation for 7 CFR Part
1050 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.
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Signed at Washington, DC, on: February 19,
1988.
J. Patrick Boyle,
Administrator.
[FR Doc. 88-3872 Filed 2-23-88; 8:45 am]
BILLING CODE 3410-02-M

Food Safety and Inspection Service

9 CFR Parts 350 and 352
[Docket Number 86-043P]

Voluntary Inspection of Exotic Animals

AGENCY: Food Safety and Inspection
Service, USDA. .

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS} is proposing to
adopt regulations providing for the
voluntary inspection of certain exotic
animals under the Agricultural
Marketing Act of 1946, as amended. This
proposal would amend Part 352 of the
regulations, which provides for
voluntary inspection of American bison,
catalo, and cattalo, to provide for the
voluntary ante-mortem and post-mortem
inspection of elk, deer, antelope,
reindeer and water buffalo in the same
manner as is presently performed for
American bison.

A triangular brand would be applied
to exotic animal carcasses, meat and
meat food products inspected and
passed by authorized USDA or State
employees in official exotic animal
establishments. )

The proposal would facilitate the sale
and export of exotic animal carcasses,
meat, and meat food products of the
additional animals. The proposal is a
result of requests from exotic animal
producers to provide Federal inspection
for reindeer, elk, deer, antelope, and
water buffalo under FSIS's voluntary
inspection program.

DATE: Comments must be received on or
before April 25, 1988.

ADDRESS: Written comments to: Policy
Office, Attn: Linda Carey, FSIS Hearing
Clerk, Room 3171, South Agriculture
-Building, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250. (See also
“Comments” under Supplementary
Information.)

FOR FURTHER INFORMATION CONTACT:
Dr. Douglas L. Berndt, Director,
Slaughter Inspection Standards and
Procedures Division, Technical Services,
Food Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 447-3219.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

The Agency has determined that this -

proposed rule is not a “major rule”
under Executive Order 12291. This
proposed rule would not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies or geographical
regions; or have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Currently less than 2,000 exotic
animals are slaughtered annually
compared to over 32,000,000 cattle
slaughtered in fiscal year 1986. It is not
expected that the number of exotic
animals slaughtered annually will
substantially increase. In addition, since
this is'a voluntary fee-for-service
program, producers must decide if the
ability to market a federally inspected
product offsets the resulting costs of -
inspection.

Effect on Small Entities

The Administrator has determined
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act, Pub. L. 96-354 (5 U.S.C. 601)
because currently less than 2,000 exotic
animals are slaughtered annually
compared to over 32,000,000 cattle
slaughtered in fiscal year 1986. It is not
expected that the number of exotic
animals slaughtered annually will
substantially increase.

Comments

Interested persons are invited to
submit written comments concerning
this proposal. Written comments should
be sent in duplicate to the Policy Office.
Please include the docket number that
appears in the heading of this document.
All comments submitted in response to
this proposal will be made available for
public inspection in the Policy Office
between 9:00 a.m. and 4:00 p.m., Monday
through Friday.

Background

The Agricultural Marketing Act of
1946, as amended, provides the
Secretary of Agriculture with the
authority to furnish a voluntary
ingpection service, on a fee basis, for

‘exotic animals (7 U.S.C. 1622). Under

Parts 350 and 352 of the regulations {9
CFR Parts 350 and 352), the Department
provides inspection and certification
services for reindeer and American
bison, catalo, and cattalo, respectively.

These inspection services enable
persons to have ante-mortem and post-
mortem inspection performed on these
exotic animals. The inspected and
passed meat is branded with a USDA
mark of inspection and can be sold
interstate or exported.

The increasing consumer demand for
exotic animal meat and the increasing
number of exotic animals being raised
for food have prompted exotic animal
producers to request the adoption of
similar regulations for the inspection
and marking of these animals and meat
as are currently provided for American
bison, catalo, and cattalo.

In response to these requests, FSIS is
proposing to add other exotic animal
species to Part 352 which currently
provides only for the voluntary )
inspection of American bison, catalo,
and cattalo, and to change the title to
“Voluntary Inspection of Exotic
Animals.” Elk, deer, antelope, and water
buffalo would be incorporated into the
rule, and reindeer would be transferred
from Part 350 to Part 352 to consolidate
the provisions for voluntary inspection
of all exotic animals. To avoid
confusion, the proposed rule would
redefine buffalo as animals belonging to
the buffalo family and bison would be
defined as animals belonging to the
bison family.

The proposed rule would allow the
following three alternative locations for
ante-mortem inspection of reindeer, elk,
deer, antelope, and water buffalo, which
are presently allowed for American
bison, catalo, and cattalo: (1) In the field
in a designated area of an owner’s
premises; (2) on an appropriate
transport vehicle at an official exotic
animal establishment; and (3) in ante-
mortem pens at an official exotic animal
establishment. The ante-mortem’
inspection performed on reindeer, elk,
deer, antelope, water buffalo, and bison
which is either in the field or on a
transport vehicle would be dependent
on the adequacy and safety of the
particular situation. Humane handling of
exotic animals during ante-mortem
inspection would be in accordance with
§ 313.2 of the Federal meat inspection
regulations (9 CFR 313.2) which
prescribes various methods of humane
slaughter.

The post-mortem inspection procedure
would be performed in an official exotic
animal establishment by a USDA
inspector or an inspector of a
cooperating State, with the post-mortem
disposition determined by the
authorized veterinarian. The proposed
rule would allow the utilization of
Federal and State meat inspection
personnel for ante-mortem and post-
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mortem inspection of reindeer, elk, deer,
antelope, water buffalo, and bison.

The triangular brand was designed
not only to identify inspected and
passed bison and bisen mect food
products under FSIS’s voluntary
inspection service, but was elso
designed to identify meat of other exotic
animals approved for inspection at a
future date. The triangular brand would
be applied to these specific exotic
animal carcasses, meat and meat food
products inspected and passed by
authorized USDA or State employees in
an official exotic animal establishment.

For the reasons discussed in the
preamble, FSIS is proposing to amend
Parts 350 ard 352 of the Federal meat
inspection regulations as fcllows:

List of Subjects in 9 CFR Parts 350 and
352

Meat inspection, Voluntary
inspection, Exotic animals, Food
labeling.

PART 350—~SPECIAL SERVICES
RELATING TO MEAT AND OTHER
PRGDUCTS

1. The authority citation for Part 350
continues to read as follows:

Authority: 41 Stat. 241, 7 U.S.C. 394; 60 Stat.
1087, as amended, 7 U.S.C. 1622; 60 Stat. 1090,
as amended, 7 U.S.C. 1624; 34 Stat. 1264, as
amended, 21 U.S.C. 621; 62 Stat. 334, 21 U.S.C.
695; 7 CFR 2.15(a), 2.92.

§ 350.2 [Removed and reserved]

2. Paragraph (j) of § 350.2 would be
removed and reserved.

§ 350.3 [Removed and reserved]

3. Paragraph (d) of § 350.3 would be
removed and reserved.

PART 352—EXOTIC ANIMALS;
VOLUNTARY INSPECTION

4. The autherity citation for Part 352
continues to read as follows:

Authority: 60 Stat. 1087, as amended, 7
U.S.C. 1622, 60 Stat. 1090, as amended, 7
U.S.C. 1624; 7 CFR 2.15(a), 2.92.

5. The title of Part 352 would be
revised to read as above.

6. The table of contents of Part 352
would be revised to read as follows:

Sec.

352.1 Definitions.

352.2 Type of service available.

352.3 Application by official exofic animal
establishment for inspection service.

352.4 Application for ante-mortem
inspection service in the field.

352.5 Fees and charges.

352.6 Denial or withdrawal of inspection
service.

Sec.

352.7 Marking inspected products.

352.8 Time of inspection in the field and in
an official exotic animal establishment.

352.9 Report of inspection work.

352.10 Ante-mortem inspection.

352,11 Post-mortem inspection.

352.12 Disposal of diseased or otherwise
adulterated carcasses and parts.

352.13 Handling and dizposal of condemned
or other inedible exotic animal products
at official exotic enimal establishments.

352.14 Entry into cfficial establishments;
reinspection and preparation of products.

352.15 Records, registration and reports.

352,16 Exports. '

35217 Transportation.

352.18 Cooperation of States in Federal
programs.

7. Sectien 352.1 would be revised to
read as follows:

§ 352.1 Definitions.

The definitions in § 301.2, not
otherwise defined in this part, are
incorporated into this part. In addition
to those definitions, the following
definitions will be applicable to the
regulations in this part.

(a) “Act” means the applicable
provisions of the Agricultural Marketing
Act of 1946, as amended (60 Stat. 1087,
as amended; 7 U.S.C. 1621 e seq.

(b) “Acceptable” means suitable for
the purpose intended and acceptable to
the Food Safety and Inspection Service.

(c) “Antelope” means any animal
belonging to the antelope family.

(d) “Applicant” means any interested
party who requests any inspection
service.

(e) “Bison” means any American
bison or-catalo or cattalo.

(f) “Buffalo” means any animal
belonging to the buffalo family.

(g) “Catalo” or "Cattalo” means any
hybrid animal with American bison
appearance resulting from direct
crossbreeding of American bison and
cattle.

(h) “Condition” means any condition,
including, but not limited to, the state of
preservation, cleanliness, or soundness
of any product or the processing,
hancling, or packaging which may affect
such product.

(i) *“Condition and wholesomeness”
means the condition of -any product, its
healthfulness and fitness for human
food.

(j} “Deer” means any member of the
deer family.

(k) “Exotic animal" means any
reindeer, elk, deer, antelope, water
buffalo or bison.

(1) “Elk" means any American elk.

(m) “Exotic animal inspection service”
means the personnel who are engaged in
the administration, application, and
direction of exotic animal inspection

programs and services pursuant to the
regulations in this Part.

(n) “Exotic animal producer” means
any interested party that engages in the
marketing of an exotic animal.

(o) “Field ante-mortem inspection”
means the ante-mortem inspection of an
exotic animal away from the official
exotic animal establishment’s premises.

(p) “Field designated area” means any
designated area on the applicant’s
premises, approved by the Regional
Director, where field ante-mortem
inspection is to be performed.

(q) “Identify’” means to apply official
identification to products or containers.

(r) “Inspection” means any inspection
by an inspector to determize, in
accordance with regulations in this Part,
(1) the condition and wholesomeness of
an exotic animal, or (2) the condition
and wholesomeness of edible product of
an exotic animal at any state of the
preparation or packaging in the official
plant where inspected and certified, or
(3) the condition and wholesomeness of
any previously inspected and certified
product of an exotic animal if such
product has not lost its identity as an
inspected and certified product.

(s) “Interested party” means any
person financially interested in a
transaction involving any inspection.

(t) “Official exotic animal
establishment” means any slaughtering,

- cutting, boning, curing, smaking, salting,

packing, rendering, or similar
establishment at which inspection is
maintained under the regulations in this
Party. ’

(u) “Official device" means a
stamping appliance, branding device,
stencil printed label, or any other
mechanically or manually operated tool
that is approved by the Administrator
for the purpose of applying any official
mark of other identification to any
product or packaging material.

(v) “Official identification” means any
symbol, stamp, label, or seal indicating
that the product has been officially
inspected and/or indicating the
condition of the product approved and
authorized by the Administrator to be
affixed to any product, or affixed *o or
printed on the packaging material of any
product.

(w) “Program” means the Voluntary
Exctic Animal Inspection Program cf the
Food Safety and Inspection Service.

(x) “Reindeer” means any reindeer
commonly referred to as caribou.

(v) “Transport vehicle” means any
vehicle used to transport an exotic
animal.

(z) “Veterinarian” means an
authorized veterinarian of the Program
employed by the Department or any
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cooperating State who is authorized by
the Secretary to do work or perform any
duty in connection with the Program.

(aa) “Water buffalo” means any
Asiatic water buffalo, commonly
referred to as carabao; and the water
buffalo of India, commonly referred to
as the Indian buffalo.

8. Section 352.2 would be revised to
read as follows:

§ 352.2 Type of service available.

Upon application, in accordance with
§ 352.3, § 352.4, and § 352.5, the
following type of service may be
furnished under the regulations in this
Part:

(a) Voluntary Inspection Service. An
inspection and certification service for
wholesomeness relating to the slaughter
and processing of exotic animals and
the processing of exotic animal
products. All provisions of this Part
shall apply to the slaughter of exotic
animals, and the preparation, labeling,
and certification of the exgtic animal
meat and exotic animal products
processed under this exotic animal
inspection services.

{b) Only exotic animals which have
had ante-mortem inspection as
described under this Part and which are
processed in official exotic animals
establishments in accordance with this
Part may be marked inspected and
passed.

(c) Exotic animals, exotic animal meat
and meat food products shall be
handled in an official exotic animal
establishment to ensure separation and
identity of the exotic animal or exotic
animal meat and meat food products
until they are shipped from the official
exotic animal establishment to prevent
commingling with other species.

9. Section 352.3 would be revised to
read as follows:

§ 352.3 Application by officlal exotic
animal establishment for inspection service
{a) Any person desiring to process an
exotic animal, exotic animal carcasses,
exotic animal meat and meat food
products in an establishment under
exotic animal inspection service must
receive approval of such establishment
and facilities as an offical exotic animal
establishment prior to the rendition of
such service. An application for .
inspection service to be rendered in an
official exotic animal establishment
shall be approved in accordance with
the provisions contained in §§ 304.1 and
304.2 of Subchapter A of this Chapter.
(b} Initial survey. When an
application has been filed for exotic
animal inspection service, the Regional
Director or designee, shall examine the
establishment, premises, and facilities.

10. Section 352.4 would be revised to
read as follows:

§ 352.4 Application for ante-mortem
inspection service in the tield.

Any exotic animal producer desiring
field ante-mortem exotic animal
inspection service must receive approval
of the field ante-mortem designated area
from the Regional Director or designee
prior to the rendition of such service. An
application seeking approval of the
designated area for ante-mortem
inspection shall be obtained from the
Regional Director and completed and
submitted to the Regional Director.

(a) An initial application for field
ante-mortem exotic animal inspection
service shall be made by an official
exotic animal establishment to the
Regional Director. Subsequent requests
shall be made by the official exotic
animal establishment on behalf of an
exotic animal producer to the Regional
Director in one of the following
manners: (1) Telephone, (2) telegraph, (3)
mail, or (4) in person as determined by
the Regional Director.

(b) Upon receipt of the completed
application, the Regional Director or
designee shall examine the field ante-
mortem designated area and facilities
for approval of the designated area.

(c) All fees involved for the approval
of the designated area, including but not
limited to any travel, per diem costs,
and time required to perform such
approval services, shall be paid directly
by the applicant to the Regional
Director.

11. Section 352.6 would be amended
by revising paragraphs (a) and (b) to
read as follows:

§ 352.6 Denial or withdrawal of inspection
service.

() For miscellaneous reasons. An
application or a request for service may
be rejected, or the benefits of the service
may be otherwise denied to, or
withdrawn from, any person, without a
hearing by the appropriate Regional
Director (1) for administrative reasons
such as the nonavailability of personnel
to perform the service; (2) for the failure
of payment for service; (3) in case the
application or request relates to exotic
animals or exotic animal products which
are not eligible for service under this
Part; (4] for failure to maintain the
designated area or the plant in a state of
repair approved by the Service; (5) for
the use of operating procedures which
are not in accordance with the
regulations of this Part; (6) for
alterations of buildings, facilities, or
equipment which cannot be approved
under the regulations in this Part. Notice
of such rejection, denial, or withdrawal,

and the reasons therefor, shall promptly

be given to the person involved. The
applicant or recipient shall be notified of
such decision to reject an application or
request for service or to deny or
withdraw the benefits of the service,
and the reasons therefor, in writing in
the manner prescribed in § 1.147(b) of
the rules of practice (7 CFR 1.147(b)), or
orally. Such decision shall be effective
upon such oral or written notification,
whichever is earlier to the applicant or
recipient, If such notification is oral, the
person making such decision shall
confirm such decision, and the reasons
therefor, in writing, as promptly as
circumstances permit, and such written
confirmation shall be served upon the
applicant or recipient in the manner
prescribed in § 1.147(b) of the rules of
practice (7 CFR 1.147(b)).

(b) For disciplinary reasons—Basis
for denial or withdrawal. An application
or request for service may be denied, or
the benefits of the service may be
withdrawn from, any person or entity
who, or whose officer, employee or
agent in the scope of his employment or
agency—

(1) Has willfully made any
misrepresentation or has committed any
other fraudulent or deceptive practice in
connection with any application or
request for service under this Part;

(2) Has given or attempted to give, as
a loan or for any other purpose, any
money, favor or other thing of value, to
any employee or agent of the
Department or a cooperating State
authorized to perform any function
under this Part;

(3) Has interfered with or obstructed,
or attempted to interfere with or to
obstruct, any employee or agent of the .
Department or cooperating State in the
performance of his or her duties under
this Part by intimidation, threats,
assaulls, abuse, or any other improper
means;

(4) Has knowingly represented that
any exotic animal catrcass, or exotic
animal product has been officially -
inspected and passed by an authorized
inspector under this Part, when it had
not, in fact, been so inspected;

(5) Has been convicted of mare than
one misdemeanor under any law based
upon the acquiring, handling, or
distributing of adulterated, mislabeled,
or deceptively packaged food, or fraud
in connection with transactions in food,
or any felony. . :

Provided, an application or a request for
service made in the name of a person or
entity otherwise eligible for service
under the regulations may be denied, or
the benefits of the service may be
withdrawn, from such a person or entity
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in case the service is or would be
performed at a location operated by a
person or entity, from whom the benefits
of the service are currently being denied

or have been withdrawn under this Part;

or by a person, firm or corporation
having an officer, director, partner,
manager or substantial investor from
whom the benefits of service under this
Part who has any authority with respect
to the location where service is or
respect to any exotic animal or exotic
animal product in which any person or
entity, from whom the benefits of
service are currently being denied or
have been withdrawn under this Part,
has contract or other financial interest.

* * * * *

12. Section 352.7 would be amended

by revising paragraphs {a) and {b){1) to

read as follows:

§ 352.7 Marking inspected products.

Wording and form of inspection mark.
Except as otherwise authorized by the
Administrator, the inspection mark
applied to inspected and passed exotic
animal carcasses, meat or meat food
products under this Part shall include
wording as follows: “Inspected and
Passed by U.S. Department of
Agriculture.” This wording shall be
contained within a triangle in the form
and arrangement shown in this section.
The establishment number of the official
establishment shall be included in the
triangle unless it appears elsewhere on
the packaging material. Ordering and
manufacture of the triangle brand shall
be in accordance with the provisions in
9 CFR 317.3(c) of the Federal meat
inspection regulations. The :
Administrator may approve the use of
abbreviations of such inspection mark,
and such approved abbreviations shall
have the same force and effect as the
inspection mark, The inspection mark or
approved abbreviation shall be applied
under the supervision of the inspector to
the inspected and passed edible
product, packaging material, immediate
container or shipping container. When
the inspection mark or approved
abbreviation is used or packaging
material, immediate container or
shipping container, it shall be printed on
such material or container or on a label
to be affixed to the packaging material
or container. The name and address of
the packer or distributor of such product
shall be printed on the packaging
material or label. The inspection marks
may be stenciled on the container, and,
when the inspection mark is so
stenciled, the name and address of the
packer or distributor may be applied by
the use of a stencil or rubber stamp. The
name and address of the packer or

distributor, if prominently shown
elsewhere on the packaging material or
container, may be omitted from insert
labels which bear an official
identification if the applicable
establishment number is shown.

(a) The inspection mark to be applied
to inspected and passed carcasses and
parts of carcasses of an exotic animal,
and products as therefrom approved by
the Administrator, shall be in the form
and arrangement as indicated in the
example below.! The establishment
number of the official establishment

shall be set forth if it does not appear on

the packaging material or container.
(1) For application to exotic animal

" carcasses, primal parts and cuts

therefrom, exotic animal livers, exotic
animal tongues, and exotic animal
hearts.

(2) For application to exotic animal
calf carcasses.

* The number “38" is given as an example only.
The establishment number of the official exotic

animal establishment where the product is prepared

shall be used in lieu thereof.

(3) For application.to exotic animal
tails.

{4) For application to burlap, muslin,
cheesecloth, heavy paper, or other
acceptable material that encloses
carcasses or parts of carcasses.

(b) The official inspection mark to be
shown on all labels.! (1) For inspected
and passed products of an exotic animal
shall be in the following form, except
that it need not be of the size illustrated,
provided that it is a sufficient size and
of such color as to be conspicuously
displayed and readily legible and the
same proportions of letter size and
boldness are maintained as illustrated:

U.S.
INSPECTED'
AND PASSED BY
DEPARTMENT OF

AGRICULTURE

EST. 38
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- * * * *

13. Section 352.8 would be revised to
read as follows:

§ 352.8 Time of inspection in the field and
in an official exotic animal establishment.

The official exotic animal
establishment on behalf of the applicant
shall notify the Regional Director or
designee, in advance, of the hours when
such inspection is desired. Inspection
personnel shall have access at all times
to every part of any field ante-mortem
inspection area and/or official exotic
animal establishment to which they are
assigned.

14. Section 352.9 would be revised to
read as follows:

§ 352.9 Report of inspection work.

Reports of the work of inspection
carried on within the field ante-mortem
inspection area of an exotic animal
producer’'s premises and/or official
exotic animal establishment shall be
forwarded to the Administrator by the
ante-mortem inspector. The applicant
for such inspection shall furnish to the
Administrator such information as may
be required on forms provided by the
Administrator.

15. Section 352.10 would be revised to
read as follows:

§ 352.10 Ante-mortem inspection.

An ante-mortem inspection of an
exotic animal shall, where and to the
extent considered necessary by the
Administrator and under such
instructions as he may issue from time
to time, be made on the day of slaughter
of an exotic animal, in one of the
following listed ways or as determined
by the Administrator. Humane handling
of an exotic animal during ante-mortem
inspection shall be in accordance with
the provisions contained in 9 CFR 313.2.
Immediately after the animal is stunned
or killed, it shall be shackled, hoisted,
stuck and bled.

(a) To be performed on an exotic
animal in the field in a designated area
of an exotic animal producer’s premises.

(1) Reindeer, elk, deer, antelope, bison
and water buffalo are eligible for field
ante-mortem inspection. The field ante-
mortem designated aréa must be
approved by the Regional Director or
designee prior to rendition of the
service.

(2) Any person who desires to receive
field ante-mortem inspection must
provide:

(i} Notification from an official exotic
animal establishment to the Regional
Director or designee.

(i) A fleld ante mortem designated
area.

(iii) A stunning/slaughtering area
which is in'a condition that minimizes
the possibility of soiling the animal
when stunned/slaughtered and bled as
determined by the inspector.

(iv) A transport vehicle that is as
sanitary as practicable as determined by
the inspector.

(3) The ante-mortem inspector shal]
determine the acceptableness and safety
of performing field ante-mortem
inspection. If, in the opinion of the ante-
mortem inspector, an unsafe
circumstance exists at the time of field
ante-mortem inspection, the serv1ce
shall be denied.

(4) An exotic animal that, in the ante-
mortem inspector's opinion, will not
pass ante-mortem inspection must be
withheld from slaughter.

(5) Stunning to render the animal
unconscious shall be in accordance with
9 CFR 313.15 or 313.16.

(6) All stunned/slaughtered and bled
exotic animals shall be tagged with a
“U.S. Suspect” tag in an ear by the ante-
mortem inspector or designee prior to
loading on the transport vehicle.

(7) The transport of intact exotic
animal carcasses to an official exotic
animal establishment for post-mortem
inspection shall be as expedient as
possible, and must be within the same
day as field slaughter.

(8) Ante-mortem cards (Form MP 402~

2) shall be filled out by the ante-mortem

inspector. One copy is to be retained by
the ante-mortem inspector. The other
copy. shall accompany the transport
vehicle to the official exotic animal
establishment and shall be delivered to
the post-mortem veterinarian.

(9) The ante-mortem inspector shall
supervise all phases of field ante-
mortem inspection.

{b} To be performed on exotic animals
that are inside of the transport vehicle at
an official exotic animal establishment.

{1) Reindeer, elk, deer, antelope,
bison, and water buffalo are eligible for
transport vehicle inspection,

(2) The ante-mortem inspector shall
remain outside the transport vehicle
while performing ante-mortem
inspection.

(3) The person requesting transport
vehicle inspection must provide a
transport vehicle that is as sanitary as
practicable and that would safely and
thoroughly permit the inspection of an
exotic animal from outside of the
transport vehicle as determined by the
inspector.

(4) The ante-mortem inspector shall
determine the adequacy and safety of
performing ante-mortem inspection. If,
in the ante-mortem inspector’s opinion,
the transport vehicle is not adequate or
safe to perform ante-mortem inspection,
the service shall be denied.

{c) To be performed in pens at official
exotic animal establishments. The
inspection shall be conducted in
accordance with the provisions
contained in 9 CFR Part 309.

16. Section 352.11 would be revised to
read as follows:

§ 352.11 Post-mortem inspection.

(a) Post-mortem inspection of
reindeer, elk, deer, antelope, bison and
water buffalo shall be conducted in
accordance with the provisions
contained in 9 CFR Part 310 or as
determined by the Administrator.

{b) The post-mortem examination of
field ante-mortem-inspected exotic
animals must occur in the shortest
length of time practicable and on the
day that field ante-mortem inspection is
performed to minimize the changes in
the carcass which can affect the post-
mortem examination, disposition and
wholesomeness of the carcass and its
parts.

_(c} The post-mortem veterinarian shall
1nspect and make the disposition of all
incoming "U.S. Suspect” tagged exotic
animals.

17. The heading of § 352.13 would be
revised to read as follows:

§ 352.13 Handling and disposal of
condemned or other inedible exotic animal
products at official exotic animal
establishments, .

Done at Washington, DC, on February 18,
1988.

Lester M. Crawford,

Administrator, Food Safety and Inspection
Service.

|FR Doc. 88-3766 Filed 2-23-88; 8:45 am]
BILLING CODE 3410-DM-M
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 308

Rules of Practice and Procedures

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC") is
publishing for comment a revised
version of 12 CFR Part 308—Rules of
Practice and Procedures—which
governs the conduct of administrative
proceedings before the FDIC. The
proposed changes include a
reorganization of existing sections of
Part 308, revisions of some sections that
existed previously, and the addition of
new sections. Provisions that the FDIC
proposes to add or significantly revise
concern the following general topics:
authority of the FDIC Board of Directors
(“Board") and the Executive Secretary,
selection and authority of administrative
law judges, appearance before the FDIC,
good faith certification, pleadings,
intervention, consolidation and
severance of actions, scope of and time
limits for discovery, motions, prehearing
preparations and submissions, conduct
and timing of hearings, evidence, use of
written testimony, stays of
administrative orders pending appeals,
collateral attacks on administrative
proceedings, conflicts of interest,
sanctions, suspension and disbarment,
ex parte communications, and
miscellaneous provisions including ones
concerning the maintenance of the
administrative record, filing and service
of papers, construction of time limits,
and transition rules. Additionally,
sections that are neither new nor
substantially revised often contain some
language changes in order to enhance
clarity. The purpose of the provisions
proposed herein is to secure a just and
orderly determination of administrative
proceedings before the FDIC.

DATES: Comments should be received on
or before April 25, 1988.

ADDRESSES: Comments should be sent
to Office of the Executive Secretary, 6th
Floor, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429, Attention:
Margaret M. Olsen, Deputy Executive
Secretary. Comments will be available
for inspection and photocopying at that
address.

FOR FURTHER INFORMATION CONTACT:
John V. Thomas, Senior Attorney, Open
Bank and Corporate Litigation Section,
telephone 202/898-7275, Federal Deposit
Insurance Corporation, 550 17th Street

NW., Washington, DC 20429; or
Christine C. A. Tullio, Senior Regional
Attorney, Regional and Corporate
Affairs Branch, telephone 312/207-0495,
Federal Deposit Insurance Corporation,
30 South Wacker Drive, Suite 3300,
Chicago, Illinois 60606.

SUPPLEMENTARY INFORMATION: This
notice of proposed rulemaking revises 12
CFR Part 308—Rules of Practice and
Procedures (“Part 308")—which governs
the FDIC's administrative proceedings.
Subpart A—Definitions and General
Provisions—applies to formal and
certain informal administrative
proceedings. Subpart B—Rules of
Practice—applies to formal
administrative proceedings. Subparts C
through M provide rules applicable only
to cases involving the indicated, specific
statutory provisions.

L. General Propose of the Revisions

Existing Part 308 was largely written
in the late 1970s. At that time the FDIC
brought relatively few administrative
enforcement actions, and the cases that
were brought were almost invariably
settled. In the intervening years the
number of FDIC administrative
enforcement proceedings has increased
dramatically, and the FDIC now tries
numerous proceedings each year. This
increased experience has persuaded us
that existing Part 308 is inadequate to
deal with the volume and nature of
current FDIC administrative
enforcement proceedings.

The most substantive of the proposed
revisions flow from one, or more, of the
following problems. First, a
disproportionate number of cases take
far longer than they should to come to
hearing. Second, pre-hearing practices
and rulings vary widely among
administrative law judges handling
FDIC proceedings. And third, many
Respondents and/or Respondents’
counsel do not consistently abide by
orders of the administrative law judges
and/or the provisions of Part 308.

To alleviate these problems, revised
Part 308, principally subpart B, spells out
in considerable detail what each party
may and must do to prepare a
proceeding for hearing, and when those
acts must be done. These provisions
should move cases forward to a
relatively early hearing (generally 90 to

- 120 days after the proceeding is

commenced); eliminate the need to go to
the administrative law judge on a
number of issues that are not resolved in
existing Part 308; give considerable
guidance to administrative law judges
hearing the issues that still require

-litigation; and reduce the ambiguities
.and gaps that are often used as excuses

for failures to comply with orders and
regulations. Failures to comply should
be further reduced by the introduction of
a good faith pleading requirement and
the availability of sanctions and, in
extreme cases, suspension or
disbarment from practicing before the
FDIC.

The bulk of the substantive revisions
are found in subpart B, which has been
largely rewritten. Subparts A and K also
contain considerable substantive
revisions. The changes in other subparts
are largely, but not exclusively, made to
conform those subparts to the general
provisions of subpart B or to resolve
ambiguities in the existing language.

Summarized and discussed below, on
a section-by-section basis, are the most
important revisions of Part 308. Given
the extent of the revisions, little purpose
would be served by pointing out in the
text that the language in almost every
important provision in Subparts A, B,
and K is either new to Part 308 or
revises the existing language.

Finally, we note that while several of
the concepts, and most of the language,
in revised Part 308 is new to the part,
those concepts, and much of the
language, are not unique to revised Part
308. Rather, most have their origins in
the Federal Rules of Civil Procedure,
other agencies’ regulations, and, to a
lesser degree, in standing pretrial orders
and practices of various United States
district court judges and administrative
law judges and in the Federal Rules of
Evidence.

11. Section-by-Section Summary and
Discussion

A. Subpart A—Definitions And General
Provisions (§§ 308.01-308.03)

Section 308.01, “Definitions,” leaves

" unchanged the terms “FDIC,” “foreign

bank,” “insured bank,” “insured
branch,” and “official.” Some definitions
which applied to only discrete portions
of Part 308 were either broadened to
apply to all of Part 308 or were moved to
the subpart to which the definition was
applicable. An'example of the former is
the term “person;” an example of the
latter is “ex parte communication.”
Several definitions were deleted
because changes in the regulation made
them unnecessary. More specifically,
changes in Subpart K eliminate the need
to define “presiding officer” and
“proceeding pursuant to section 10(c).”
The terms “bank’ and “officer” have
been deleted because there seemed no
reason to define them in light of the
other definitions. Finally, definitions
which are completely new or have been
changed are the terms “Act,” “Board's
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designee” (which is broken out from the
term ‘‘Board of Directors”), “Executive
Secretary” (which is expanded to
include his or her designee), the term
“Notice” (which is defined to include the
entire document issued by the Board of
Directors or its designee to commence
an administrative proceeding), and the
term “Respondent” (which is defined for
the first time in the proposed regulation).

Section 308.02, “Rules of
Construction,” has been expanded to
make clear that any use of masculine,
feminine, or neuter genders should be
read as encompassing all three. Further,
because subpart B of Part 308 allows for
non-attorney representation under
certain circumstances, the Rules of
Construction have been expanded to
clarify that any use of the term
“attorney"” or “‘counsel” shall be read to
include non-attorney representatives.
And, the rules of construction explicitly
state that any action required to be
taken by a party to a proceeding may be
taken by that party’s attorney or non-
attorney representative.

Section 308.03, "“Transition Rules," is
written to avoid confusion concerning
when to apply existing Part 308 and
when to apply revised Part 308.
However, because revised Part 308
provides resolutions to many questions

which are not specifically addressed in ~

existing Part 308, § 308.03 suggests that
revised Part 308 may under appropriate
circumstances be used for guidance in
cases governed by existing Part 308.

B. Subpart B—Rules of Practice
(6§ 308.04-308.50)

1. General Provisions (§§ 308.04-308.19)

As set forth in § 308.04, “Scope,” the
rules of practice set forth in subpart B
are to be followed in hearings on the
record pursuant to the provisions of the
Federal Deposit Insurance Act, unless
otherwise specified in subparts C
through L. Paragraphs (a) through (g) of
§ 308.04 list specific provisions of the
Federal Deposit Insurance Act, and
other applicable law, to which subpart B
pertains.

Section 308.05, *'Authority of Board
and Executive Secretary,” makes
explicit that the Board may perform,
direct performance of, or waive
performance of any act which could
otherwise be done or ordered by the
Executive Secretary or an
administrative law judge. Additionally,
the section spells out that the Executive
Secretary may act with the same
authority as an administrative law judge
when no judge has been given
jurisdiction over a proceeding. The
exception to this provision is that the
Executive Secretary may not hear a case

on its merits or make a recommended
decision to the Board. At the same time,
§ 308.21(d) makes clear that a default
order may be entered by the Executive
Secretary. ‘

In accordance with § 308.086,
“Appointment of Administrative Law

- Judges,” a hearing which falls under the

scope of subpart B will be held before
an administrative law judge appointed
by the United States Office of Personnel
Management. The Executive Secretary
shall make the request for an
administrative law judge to the United
States Office of Personnel Management,
and shall advise the parties in writing
that a judge has been appointed.

Section 308.07, “Powers of
Administrative Law judges,”
corresponds to § 308.07(b) of existing
Part 308. Section 308.07(b) of the new
regulation spells out that the
administrative law judge obtains
jurisdiction over a proceeding upon
appointment and retains that
jurisdiction until a recommended
decision is rendered, assuming the
administrative law judge has not
resigned or been removed. If a matter is
remanded by the Board, the
administrative law judge regains
jurisdiction over the proceeding.

Section 308.07(b}(7) of the amended
regulation clarifies § 308.08(b)(9) of the
existing regulation by stating that the .
administrative law judge has the power
to deny dispositive motions such as
motions for summary judgment and
motions to dismiss, but may only
recommend to the Board a decision
granting a dispositive motion.

Section 308.08, “Appearance Before
the FDIC,” has undergone several
changes from the previous provision at
§ 308.04. First, any appearance by an
attorney, or a duly authorized official of
a corporation, government unit, or
partnership is subject to the conditions
§ 308.47, “Conlflict of Interest,” and the
limitations of § 308.50, “Suspension and
Disbarment.” Section 308.08(c) also
allows for representation of non-parties
and provides that a non-party may be
represented by any person qualified to
represent a part before the FDIC.

The concept presented in § 308.09,
“Short and Plain Statement Required,” is
reduced to writing for the first time in
Part 308. As the title suggests, any
presentation of record must contain a
short and plain statement of the claim or
position being advanced, the factual and
legal basis for the position, the relief
requested, and the basis for granting
such relief.

Rule 11 of the Federal Rules of Civil
Procedure is the basis for § 308.10,
*Good Faith Certification.” The general
requirement of § 308.10(a) is that every

written presentation made by a party
after the issuance of the Notice must be
signed by that party or his or her
attorney, as set out in § 308.10(b). A
signature on a post-Notice written
presentation constitutes a certification
that the attorney or.party has read the
written presentation, that the
presentation is well-grounded in fact
and is warranted by existing law or a
good faith argument for extending or
modifying existing law, and is not
interposed for any improper purpose to
the best of that attorney’s or party’s
knowledge, information, and belief
formed after reasonable inquiry. Failiire

-to sign a written presentation results in

it being stricken from the record unless
it is signed promptly after the signature
omission is called to the attention of the
attorney or party. Paragraph (c) of
section 308.10 provides that the making

- of an oral motion or argument

constitutes the same certification as the
signing of a written presentation.
Finally, § 308.10(d) notes the authority to
impose sanctions authorized in

§§ 308.49 and 308.50 upon the attorney,
the represented party, or both for
violation of the good faith certification
requirements.

~ Housekeeping matters concerning
maintenance of the record and filing of
papers are covered in §§ 308.11 and

" 308.12, respectively. Section 308.11,

“Maintenance of the Record,” states that
the Executive Secretary shall maintain
the official record for all proceeddings
until such time as an administrative law
judge is appointed. Section 308.12,
“Filing Papers,” provides that the
original and one copy of all papers
required to be filed under subpart B
shall be filed with the Executive
Secretary. Certain exceptions apply,

“including pre-marked proposed exhibits,

transcripts, afid hearing exhibits which
must be filed with the administrative
law judge and need not be filed by the
parties with the Executive Secretary.

Section 308.13, “Service of Papers,”
provides that the Executive Secretary, or
such other person as the Board's
designee may cause to make service,
shall serve all papers required to be
served by the Board or its designee. Any
papers filed in accordance with subpart
B shall be served upon the attorneys of
record for all represented parties to the
proceeding and upon all unrepresented
parties. Service by the Executive
Secretary, a person assigned by the
Board's designee, or a party to the
proceeding is to be accomplished in the
manner set forth in § 308.13(a). Service
of subpoenas may be accomplished in
any manner set out in § 308.13(c).
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Section 308.14, “Construction of Time
Limits,” sets forth the general rule in
computing time periods prescribed in
Subpart B. The date of the act or event
of the default from which the time
period begins to run is not to be
included in the computation, but the last
day is to be included. If the last day falls
on a Saturday, Sunday, or Federal
holiday, the last day of the designated
time period becomes the next day that is
not a Saturday, Sunday, or federal

“holiday. Intervening Saturdays,
Sundays, and Federal holidays are not
included in the computation of the
designated period if the time period
involved is ten days or less.

Because Subpart B is intended to
bring cases to a hearing on an orderly
and prompt basis, the schedules
mandated by Subpart B, particularly the
prehearing schedules, are compressed.
With these concerns in mind, §308.14(b)
provides that when papers are to be
served or filed by a fixed or
determinable date, all parties and the
administrative law judge shall be served
by that date. To accomplish timely
service, the serving party must make
personal service on or before the due
date; deliver the papers to a reliable
commercial service or to the U.S. Post
Office for Express Mail delivery
sufficiently in advance of the due date
so that the papers are scheduled to be
delivered not later than the due date; or
mail by first class, registered, or
certified mail. If the serving party
chooses to use first class, registered, or
certified mail, the papers must be mailed
not less than three calendar days before
the due date.

Section 308.15, “Time Limits,”
provides that the administrative law
judge, for good cause shown, may fix or
change the time when an action shali be
taken and fix or change the place for a
hearing to commence or continue.
Extensions of time normally require a
decision by the administrative law judge
that there is good cause for the
extension. However, a finding of good
cause need not be made where the
partieg agree to certain extensions of
not more than five days.

Section 308.15(c) sets forth the course
of action to be followed when a bilateral
settlement agreement has been agreed
to by a Respondent .and FDIC
enforcement counsel, but is awaiting a
final decision by the FCIC. In such
instances, at the request of either
signing party, the proceedings are to be
stayed as to any settling Respondent
pending a final FDIC decision on
whether to accept the settlement. A
bilateral settlement agreement between
a Respondent and the FDIC shall not be

a basis for delaying the proceeding as to
any non-settling Respondent, unless
such other Respondent and the FDIC
agree to a delay, and the delay is
approved by the administrative law
judge. Should the FDIC determine to
reject a bilateral settlement proposal,
the proceeding shall resume at the point
it had reached when it was interrupted
due to the settlement proposal.

Section 308.18, “Witness Fees and
Expenses,” provides that subpoenaed
witnesses shall be paid the same fees as
are paid in the United States district
courts, with the exception of parties
subpoenaed under discovery subpoenas
pursuant to § 308.27. Such parties are
not entitled to receive fees. Section
308.16 also makes clear that the FDIC
shall not be required to pay any fees or
expenses of a witness it does not
subpoena.

Unilateral settlement offers to the
Board are covered by § 308.17. Any
Respondent may, at any time, without
prejudice to the rights of any party,
submit a unilateral settlement proposal
to the Executive Secretary for
consideration by the Board or its
designee. However, such a submission
does not provide a basis for adjourning
or delaying any portion of a proceeding,
nor is it admissible into evidence over
the objection of any party.

Section 308.18 addresses
confidentiality issues that arise in
proceedings under subpart B. Hearings
undér Subpart B will ordinarily be
private unless the Board or its designee
determines, after considering the views
of the Respondent, that a public hearing
is necessary to protect the public
interest. No Respondent shall disclose
or use any information which is not
publicly available and which was
obtained through discovery or at a
hearing for any purpose other than
litigation of the proceeding, including
any appeal of the proceeding. If an FDIC
proceeding or other order has been
appealed to, or otherwise brought
before, any court of the United States,

§ 308.18 is not to be read as limiting
public access to any record, papers filed,
or evidence presented in the court
proceeding. Finally, § 308.19 spells out
that nothing contained in subpart B shall
be construed to limit the right of the
FDIC to conduct examinations or
visitations of any insured bank, or the
right of the FDIC to conduct any form of
investigation authorized by law.

2. Pleadings and Parties (§§ 308.20-
308.24)

A meaningful discussion of the
pleadings and parties section of subpart
B is most easily accomplished by
beginning with a brief discussion of

§ 308.34, “Hearings.” The overall
structure of this portion of subpart B is
premised on hearings commencing
approximately 90 days after the
Respondent's receipt of the Notice. This
period may be extended for up to 30
days upon a finding by the
administrative law judge that there is
good cause for a continuance. A hearing
is not to be continued to a date more
than 120 days after receipt of the Notice
unless one of five findings is made on
the record. See § 308.34(a)(1)(i)-(v). The
general 90-day rule is not applicable to
hearings held under 12 U.5.C. 1818(b)
and 1818(e) if any party objects to
continuing the hearing beyond the 60-
day period provided in those sections,
unless the administrative law judge
makes a determination that holding a
hearing within 60 days is impractical,
would materially and unfairly prejudice
one or more parties, or otherwise would
be unjust. Because the FDIC has found
that scheduling a formatl hearing within
60 days after the proceeding is
commenced tends to result in numerous
practical problems, § 308.34(a){2) allows
the parties to an action under 12 U.S.C.
1818(b) or 1818(e) to extend the 60-day
period to the general 90 to 120 day
schedule without seeking approval from
the administrative law judge.

For purposes of illustration, we
assume in the following discussion that
the hearing will be held 90 days after
service of the Notice.!

Section 308.20, “The Notice,” provides
that the 90-day time period begins
running when the Noticeis served. As
provided in § 308.01(j), the Notice
includes the entire document issued by
the Board of Directors or its designee
and served upon the party, which
initiates the proceeding conducted under
Part 308. In addition to giving notice of
the basic facts and law upon which
action is proposed to be taken, the
Notice is to include a prayer for relief
and/or a proposed order.

The Notice, among other things.
advises the Respondent that an answer
must be filed within 20 days after
service of the Notice as required by
§ 308.21. In actions involving civil
money penalties under 12 U.S.C. 1818(i)
and 1828(j), and in a denial of a change
in bank control under 12 U.S.C.
1817(j)(4), the Notice advises the
Respondent that a request for a hearing
must also be filed. The extension of time
from 10 to 20 days for filing a request for
a hearing in actions under 12 U.S.C,

! If the hearing is scheduled to be held within 60
days after service of the Notice, all time periods
beginning with the pre-trial exchange of proposals
and drafts are reduced by 30 days.
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1818(i) and 1828(j) was made in order to
reduce confusion that has arisen
because of the difference in when the
request for a hearing, and the answer,
are now due in such cases.

In addition to setting forth the time
period in which to file an answer
(paragraph (a)} and the requirements of
the answer (paragraph (b)), § 308.21,
“Answer,” sets forth the effect of
admitting allegations {paragraph (c)).
When the respondent’s answer admits
the allegations of fact, the first portion
of paragraph (c) limits any hearing to the
issue of relief. The second portion of
paragraph'(c) provides that where the
Respondent’s answer admits the
allegations of fact and does not contest
the relief requested, the administrative
law judge is to certify the record to the
Executive Secretary who shall have
authority to enter an order granting the
relief sought by the Notice. -

Section 308.21(d) provides that failure
of a Respondent to file an answer within
20 days of receipt of the Notice is
deemed to be a waiver of the right to
appear and a consent to the entry of an
order granting the relief south by the
Notice. Section 308.20 provides that a
Notice of Disapproval of a change in
bank control under section 7(j} of the
Act, as well as a Notice of Assessment
of Civil Money Penalties under sections
8(i) and 18(j) of the Act, requires that
both a request for a hearing and an
answer be filed. Unless both a request
for a hearing and an answer are filed,
said Notices automatically become final
and unappealable, pursuant to
§§ 308.21(d)(1). In all other proceedings
governed by subpart B, the Executive
Secretary, upon the written request of
FDIC enforcement counsel, may enter a
default order when a Respondent has
failed to timely file an answer.

Occasionally it is necessary for a
Notice or answer to be amended or
supplemented. Section 308.22(a),
“Amended Pleadings,” allows for the
Notice or angwer to be amended or
supplemented upon good cause shown,
and by leave of the administrative law
judge. In the case of an amended Notice,
the Respondent must answer in the time
remaining for Respondent’s answer to
the original Notice or within 10 days
after service of the amended Notice,
whichever is later.

As provided in § 308.22(b),
“Amendments to Conform to the
Evidence,” amendments to the Notice
and answer are not required when
issues not raised by the Notice or
answer are tried by express or implied
consent of the parties. If, at the hearing,
evidence is objected to on the ground
that it is not within the issues raised by
the Notice or answer, the administrative

law judge has the dircretion to allow the
Notice or answer to be amended when
the presentation of the merits of the case
will be served and the administrative
law judge is convinced that the
admission of such evidence would not
unfairly prejudice the objecting party’s
action or defense. The administrative
law judge may grant a continuance, if
justice requires, to enable the objecting
party to meet such evidence.

Section 308.23, “Intervention; Persons
Having Official Interest,” gives the
administrative law judge discretion to
allow a person to intervene for limited
or all purposes. Section 308.23(a} sets
forth a three-pronged test that must be
met before a person may be allowed to
interverie. An intervenor is not allowed
to appear through any attorney or law
firm representing any Respondent in the
action.

Section 308.23(b) acknowledges that a
person may have an official interest in a
proceeding without the necessity of
becoming an intervenor. Examples of
persons who may have an official
interest are the bank, when not a
Respondent or intervenor, other federal
banking regulators, appropriate state
banking agencies, and other interested -
governmental agencies. Persons having
an official interest may, at the discretion
of the administrative law judge, attend
the hearing, be served with papers, and
submit amicus curiae briefs within the
same time periods as the parties.

Section 308.24, “Consolidation and
Severance of Actions,” addresses
circumstances that arise both when
more than one action is taken against a
Respondent (paragraph (a)(1)) and when
similar actions are brought against
several Respondents (paragraph (a)(2)).
In such situations, consolidation
generally should take place unless it

. would cause unreasonable delay or

injustice.

Section 308.24(b) provides that a
proceeding involving two or more
Respondents may be served on the
motion of any party or on the .
administrative law judge’s own motion.
Severance may be appropriate if the
proceeding against one or more
Respondents is being stayed, if
severance would promote the prompt
resolution of the proceeding, or if
severance is otherwise required to
prevent injustice.

3. Discovery (8§ 308.25-308.29)

Section 308.25 provides for limited
discovery. Paragraph (a) states that .
discovery may be obtained only through
production of documents, and through
no other means. Relevant documents
may be obtained in discovery, as well as
documents that may be inadmissible at

the hearing but which appear
reasonably calculated to lead to the
discovery of admissible evidence. See

§ 308.25(b). However, as provided in

§ 308.25(c), privileged documents are not
discoverable.

~ Section 308.28, “Time Limits for
Discovery,” provides that all initial
requests for discovery must be made
within 30 days after the Respondent
receives the Notice. An exception to the
30-day period is made in § 308.26(a)(2)
for “follow up" discovery requests; that
is, if a discovery request is based upon
or otherwise follows up on an earlier
discovery response, a follow up request
may be served within ten days after
service of the response upon which it is
based. If an extension is granted to
permit a Respondent to file a late
answer, FDIC enforcement counsel are
given ten days following the late answer
to serve discovery requests on that
party. The time to file discovery
requests is similarly extended until ten
days after the answer is filed if the FDIC
amends the Notice and an answer is
required.

The procedure to be used for
document discovery from parties is
described in § 308.27. It is basically a
“notice” procedure similar to that used
under the Federal Rules of Civil
Procedure. It is a departure from the
procedure found in the present
regulations which requires a party
seeking documents from another party
to file with the administrative law judge
an application for a subpoena. Under
§ 308.27 of the proposed regulations, any
party may serve on any other party a
request to produce documents.

Unless the parties agree to other
arrangements, the party to whom a
document request is made shall bear the
cost of copying documents if they are
asked to copy no more than 250 pages. If
more than 250 pages of copying is
requested, the cost of copying (at $.20
per page) and shipping shall be borne by
the requesting party. See § 308.27(b).
Certain updating of responses to
discovery requests is required by
8 308.27(c).

Section 308.27(d) sets forth procedures
to be followed when the party upon
whom a document request is served
objects to any portion, or all, of the
document request. Section 308.27(d)(4)
provides that a general objection to all
or virtually all of 8 document request
shall, unless there is substantial
justification for such a general objection,
be stricken. Paragraph (f) sets forth the

- procedure and timetable to be followed

in discovery disputes, including moving
for an order or subpoena requiring
production. Paragraph (g} provides for
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discovery confererces to resolve
discovery disputes. Finally, § 308.27(i)
reiterates the authority of an
appropriate United States district court,
pursuant o 12 U.S.C. 1818(n), to issue an
order requiring compliance with a
subpoena issued by an administrative
law judge.

Obtaining documents from a non-
party continues to require a document
subpoena. Section 308.28 provides for
the issuance of a third-party document
subpeena by the administrative law
judge, upon receipt of an application
containing a brief statement of the
reasons for its issuance. This procedure
is similar to that outlined in section
308.08 of the present regulations. If
compliance with a subpoena is ordered
by the administrative law judge, but
refused, the subpoenaing party may
apply to the appropriate United States
district court for an order compelling
compliance.

Section 308.29, “Depositions of
Witnesses Unavailable for Hearing,”
states that the administrative law judge
may issue a subpoena requiring the
attendance of a witness at a deposition
only upon a showing by the requesting
party that the witness will be
unavailable for the hearing, that the
witness’s unavailability was not caused
by the subpoenaing party, that the
witness’s testimony will be material,
and that taking the deposition will not
result in an undue burden or delay. In
the event of noncompliance, the
subpoenaing party or other aggrieved
party may apply to an appropriate
United States district court for an order
requiring compliance.

4. Motions (§§ 308.30-308.31)

Section 308.30 applies to all motions
except discovery motions. Unless made
during a pre-trial conference or a
hearing, applications for orders must be
written motion, and must be
accompanied by a statement of the relief
or order sought. A period of 10 days is
allowed for filing a written response,
including a proposed order. If a written
response to a motion is filed and it
raises new issues or arguments, the
moving party has 5 days in which to
reply, with such reply limited to the new
issues or arguments raised in the
response.

Section 308.30{d} requires that a goo
faith attempt to resolve disputes must be
made befere a motion may be filed
under this section. Counse! for the
moving party (or the moving party, if not
represented by cousel) must certify that
he or she has met in person or by
telephone with opposing counsel in an
effort to resolve the dispute (or that
opposing counsel refused to discuss the

matter) before a motion may be filed.
However, this good faith requirement
does not apply to motions that would
substantially dispose of the case, such
as motions for summary judgment or
motions to dismies.

The ruling of an adminstrative law
judge on a moiicn may not ke appealed
to the Board prior to the Board's
consideration of the administrative law
judge’s recommended decision ¢n the
entire cage, unless the Board grants
special permission to appeal, pursuant
to § 308.31, “Interlccutory Appeals to
the Board.” In addition to setting forth
the procedure to be follcwed in an
interlocutcry appeal, § 308.31{c) makes
clear that such an appeal shall not stay
the procezdings befcre the
administrative law judge. However, the
administrative law judge or the Board
may grant a stay upon a showing that
the aggrieved party has a substantial
likelihood of success on the merits and
that hardship or injustice will result if a
stay is not granted.

5. Prehearing Procedures and
Conferences (§§ 308.32-308-33)

“Prehearing Procedures and
Conferences,” including section 308.32,
“General Procedures,” and § 308.33,
“Prehearing Submissions and
Conference,” are intended to: provide
continuous control over an action so
that the action will not become
protracted, discourage wasteful pretrial
activities, result in orderly and
expeditious preparation of a case for a
hearing, avoid unnecessarily lengthy
hearings, and assure that a party who
complies with the requirements of
subpart B and with the orders of the
administrative law judge will not be
unfairly prejudiced by the failure of any
other party to cemply with such
regulations and crders.

The hearing date establishes the
timeframe for making prehearing
submissions and taking other prehearing
actions as required or allowed by
§ 308.33. The date of the hearing will
ordinarily be 90 days after receipt of the
Notice, except in proceedings under 12
U.S.C. 1818{b} and 1818(¢) where the 60-
day period has not been waived or
extended pursuant to § 3068.34{a)(2).

Section 308.33 governs prehearing
submissions and conferences. Section
(b) provides that not less than twenty-
five days before the hearing date, each
party shall serve on every other party a
proposed statement of the issues,
proposed stipulations, proposed trial
exhibits, and a proposed witness list,
including a short summary of the
expected testimony of each witness.
Counsel for all parties and any
unrepresented parties shall then meet

and attempt to agree upon a joint
statement of the issues, stipulations, and

_ admissibility of proposed trial exhibits

(or a stipulation that proposed trial
exhibits are authentic). This meeting
must be held sufficiently in advance of
the fifteenth day before the hearing so
that on the fifteenth day before the
hearing the parties can file with the
administrative law judge a joint
statement of the issues for hearing and
stipulations. If a single statement of the
issues cannot be agreed upon, each
party shalli file its own statement of
issues, Further, on.the fifteenth day
before the hearing, each party shall file
its pre-marked trial exhibits, together
with any stipulations concerning their
admissibility or authenticity, and that
party’s witness list. Fre-hearing briefs
may also be filed by any party on the
fifteenth day before the hearing is to
begin.

Section 308.33(e) expressly authorizes
a final prehearing conference to be held
close to the time of the hearing. If a
conference is called in accordance with
§ 308.33(e), such conference shall be
attended by at least one of the attorneys
who will conduct the trial for.each of the
parties and by any unrepresented
parties. By dictation on the record at the
conference, or by written memorandum

. or order within a reasonable time

following the conclusion of the
conference, the administrative law judge
shall set forth the agreements reached
and determinations made at the pre- -
hearing conference.

Section 308.33(f) sets forth limitations
on any party who fails to exchange
proposed exhibits or a witness list as
required by section (b) or fails to file
exhibits or.a witness list as required by
section (c). Such parties forfeit their
right to introduce any exhibits and/or
call any witness at the hearing during
their case-in-chief. Failure to timely file
a pre-hearing brief operates as a waiver
of the right to file such a brief

Should any party fail to exchange or
file documents required under sections
(b) or {c), namely, exchanging and/or
filing a proposed statement of the issues,
proposed stipulations, proposed trial
exhibits, and propesed witness lists, the
administrative law judge or any other
party may require that such party state
in writing, within five days of receipt of
the request, whether that party will
appear at the hearing and litigate the
case on the merits. Failure of the party
to respond by filing a timely and express
written statement that the party will
appear at the hearing and litigate on the
merits shall be deemed a waiver of that
party’s right to a hearing, and a default
order may be entered by the Executive
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Secretary. Finally, if any party fails to
comply fully and in good faith with the
requirements of section 308.33, the
administrative law judge, on the motion
of any party or on his or her own
motion, may impose appropriate
sanctions authorized in section 308.49, in
addition to enforcing the specific
limitations set forth in section 308.33.

6. Hearings (§§ 308.34-308.38)

As discussed above, § 308.34 sets out
the time period for commencement of
hearings under this part. Generally, )
hearings are to be commenced 80 days
after service of the Notice. This time
period may be extended if the
administrative law judge makes a
fincing, on the record, that good cause is
shown for continuing the matter. No
hearing is to be continued to a date
more than 120 days after service of the
Notice except upon a finding, on the
record, of impracticality, or a need to
provide time to obtain a final decision
by the Board or its designee on whether
to accept an agreed settlement offer (see
§ 308.15), a need to stay the proceeding
pending a final Board decision on an
interlocutory appeal (see § 308.31), that
the ends of justice require a
continuance, or that a delay to a date
not more than 135 days after service of
the Notice will resolve or alleviate a
scheduling, or similar, problem,

Actions under 12 U.S.C. 1818{b) and
1818(e) may not be continued beyond 60
days after service of the Notice over the
objection of any party, unless the
administrative law judge makes a
finding on the record that commencing a
hearing within this time period is
impractical, would materially and
unfairly prejudice one or more parties,
or would otherwise be unjust.

A party’s failure to appear at a
hearing personally or by an authorized
representative is deemed a waiver of the
right to appear and results in the entry
of an order of default, as provided in
§ 308.21.

Section 308.35, “Hearing Subpoenas,”
provides that a party who intends to call
a person as a witness may apply to the
administrative law judge for a hearing
subpoena requiring the witness to
appear at the hearing. Objections may
be made to the hearing subpoena either
by the person named therein or by any
party. A hearing subpoena duces tecum
addressed to a party shall not be issued
by the administrative law judge unless
he or she finds that either the
subpoenaing party could not have
reasonably anticipated the need for the
subpoenaed documents during the
discovery period (see § 308.26) or the
subpoenaed documents were requested
previously be document request, and the

relevant portion of the document request
was not quashed by the administrative
law judge. The party obtaining the
hearing subpoena is respensible for
serving it on the witness.

Section 308.36, “Conduct of Hearings,”
authorizes the administrative law judge
to exercise control over the hearing. As
is true in the present regulations,

§ 308.36 provides the general rule that
FDIC enforcement counsel shall present
their case-in-chief first. Additionally, at
the beginning of the hearing, unless
otherwise ordered by the administrative
law judge, all stipulations of fact and
law filed 15 days prior to the
commencement of the hearing shall
automatically be admitted into
evidence. Documents, the admissibility
of which has been previously stipulated
to, shall also be automatically admitted
into evidence.

Section 308.36(c) is based on Rule 611
of the Federal Rules of Evidence. Like
Rule 611, this section limits cross-
examination under most circumstances
to the subject matter of that witness’s
direct examination and matters
pertaining to the credibility of the
witness. The administrative law judge
may use his or her discretion to permit
cross-examination into additional
matters, but only under limited
circumstances. .

Rebuttal evidence may be presented
in accordance with § 308.36(d), but shall
be limited to material new issues or to
new evidence concerning material
disputes. The parties’ presentation of
rebuttal evidence shall be in the same
order as their presentation of their
cases-in-chief.

Section 308.37, “Written Testimony in
Lieu of Oral Hearing,” expressly
authorizes hearings in which most, or
all, of the direct testimony is present in
written form. Section (a) parovides that
absent objection by a party, the
administrative law judge may order that
the parties present their cases-in-chief
and rebuttal in the form of exhibits and
written statements sworn to by the
witness offering the evidence. Any such
order shall also allow any party to call -
hostile witnesses or adverse parties to
testify orally and shall give all parties a
right of oral cross-examination.

Paragraph (c) of § 308.37 sets forth the
limitations to be applied if a party fails
to file written testimony. A failure to file
written testimony is deemed to be a
waiver of that party’s right to present
any evidence, except the testimony of a
previously identified adverse party or
hostile witness. A party’s right of cross-
examination or right to present rebuttal
evidence (if not required to be submitted
in written form) is not waived by that

party’s failure to file written testimony.

Section 308.38, "Evidence,” provides
that non-repetitive evidence is
admissible in accordance with the
Administrative Procedure Act and other
applicable laws. Further, any evidence
that would be admissible in a United
States district court under the Federal
Rules of Evidence is admissibleina -
proceeding under Subpart B.

Generally, to be admissible, evidence
must concern acts occurring prior to
issuance of the Notice, except that in
actions to terminate FDIC insurance
under 12 U.S.C. 1818(a), evidence
through the date of the hearing is
admissible. In addition, prior to the
commencement of the hearing, and upon
a finding that the admission of evidence
generally excluded by this section is
necessary to avoid injustice, the
administrative law judge may determine
to admit post-Notice evidence. Any
motion to set a cut-off time for evidence
different from that provided in this
section must be made by the date for
filing or prehearing statements of issues.

The rules of privilege applicable to
discovery (see § 308.25) are applicable to
hearings. Consistent with those rules,
evidence which a party had previously
withheld from discovery under a claim
of privilege can be received at the
hearing only upon a finding by the
administrative law judge that the
exclusion of such evidence would result
in manifest injustice. The admission of
such evidence may be conditioned on
terms that the administrative law judge
deems are just to all parties.

Section 308.38(c) allows the
administrative law judge to take official
notice of any material fact which might
be judicially noticed by a United States
district court and any material
information in the official public records
of the FDIC. Upon timely request, the
parties are afforded an opportunity to
dispute any fact officially noticed or
requested to be noticed under this
seciton.

Section 308.38{d) provides: (1) That e
duplicate copy of a document is
admissible to the same extent as the
original, unless there is a genuine issue
as to whether the copy, in some material
respect, is not a true and legible copy of
the original; {2} that FDIC examination
and visitation reports are admissible
with or without a sponsoring witness;
and (3) that witnesses may use
illustrative or summary charts, exhibits,
calendars, calculations, or outlines
during their testimony, with the
administrative law judge having
discretion concerning the admission of
such documents into evidence.

Under § 308.38(e), if a witness who
has been deposed under § 308.29 is
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unavailable to testify at the hearing, all
or part of that witness's deposition
transcript, including exhibits, may be
introduced into evidence. Generally, the
deposition transcript is admissible to the
same extent that the testimony would
have been. If a witness refused to
answer proper questions during the
deposition, the administrative law judge
may limit the admissibility of the
deposition as justice requires. Only
those portions of a deposition received
in evidence at the hearing shall
constitute a part of the record.

Section 308.38(f) requires that
objections to evidence be made timely
and state the grounds relied upon.
Debate concerning an objection is to be
included in the transcript unless the
administrative law judge, with the
consent of the parties, orders otherwise,
and rulings on objections are to be made
on the record. Finally, failure to object is
deemed a waiver of objection.

Section 308.38(f)(2) provides that
when an objection to a question or a line
of questioning is sustained, the
examining attorney may make a proffer
on the record of what was expected to
be proven by the testimony of the
witness. This can be done either by
representation of counsel or by
interrogation of the witness, Further, the
administrative law judge is required to
retain rejected exhibits, marked for
identification, and transmit them to the
Executive Secretary pursuant to
§ 308.40.

7. Post-Hearing Proceedings (§§ 39—
3_08.308.42)

Section 308.39, 'Post-Hearing Papers,”
provides that within 30 days after the
hearing transcript is delivered to all
parties or is filed, whichever is earlier,
each party who participated in the
hearing shall file proposed findings of
fact with specific page references to the
record to support those proposed
findings, proposed conclusions of law, -
and a proposed order. At that time, a
post-hearing brief may also be filed by
any party.

A reply brief may be filed within 15
days after the date that the proposed
findings, conclusions, and orders are
due. This brief is restricted to
responding to new matters, issues, or
arguments raised by another party. If a
party failed to file proposed findings of
fact, conclusions of law, and a post-
hearing brief, that party is not permitted
to file a reply brief. Thus, while the filing
of a post-hearing brief is optional, it is a
condition of being permitted to file a
reply brief..

Section 308.40, “Recommended
Decision and Filing of Record,” directs
the administrative law judge to file with

the Executive Secretary the record of the
proceeding within 45 days after the date
for the parties’ filing of proposed
findings, conclusions, and orders under
§ 308.39(a). The record of the proceeding
shall include the administrative law
judge’s recommended decision, findings
of fact, conclusions of law, and
proposed order, as well as all pre-
hearing, hearing, and post-hearing
exhibits, memoranda, motions,
transcripts, and the like. If requested by
any party, the hearing record shall also
include any profferred evidence which
was excluded. Upon filing with the
Executive Secretary, the administrative
law judge is to serve-upon each party a
copy of the recommended decision,
findings of fact, conclusions of law, and
proposed order.

Section 308.41, “Exceptions to
Recommended Decision,” states that a
party to the proceeding may file with the
Executive Secretary written exceptions
to the administrative law judge’s
decision, findings, conclusions, and

proposed order, and a supporting brief, .-

within twenty days after service of the
administrative law judge’s decision.
Exceptions may be taken to the
administrative law judge’s failure to
make any recommendation for relief,
finding, or conclusion, to the admission
or exclusion of evidence, and to any
other ruling. Exceptions are to include
page and paragraph references to the
record, or legal citations, which support
each exception. A request for oral
argument may also be filed. See -

§ 308.43(a). Exceptions and briefs not
filed within the 20-day time period will
normally not be accepted. As provided
in § 308.41(c), no replies to exceptions
shall be filed unless the Board, on its
own motion, requests them.

Section 308.42, “Notice of Submision
to the Board,” states that after the
administrative law judge has filed the
record of the proceeding with the
Executive Secretary pursuant to
§ 308.40, and the time period for fjling
exceptions has expired, the Executive
Secretary shall submit the official record
of the action to the Board, and shall
notify the parties of such submission.

8. Board Action (§§ 308.43-308.44)

Pursuant to § 308.43(a), the Board
may, in its sole discretion, order oral
argument on the findings, conclusions,
and recommeded decision of the
administrative law judge, or on any
issue raised in the proceeding. Written
requests for oral argument must be
made within the time prescribed for
filing exceptions under § 308.41. If the
Board requires oral argument, it may set
aside the notice of submission of the
record.

Oral arguments shall be made before
one or more members of the Board, and
shall be recorded, as specified in
§ 308.43(b). Unless the Board orders
otherwise, oral arguments will be
limited to 40 minutes. The FDIC
enforcement counsel will open oral
argument and may reserve up to one-
half of their time for reply.

Section 308.44, “Decision by the
Board,” provides that after the
Executive Secretary has submitted the
record of the proceeding ta the Board, a
decision is to be issued within 90 days.
However, within this 90-day period the
Board may remand the case to the
administrative law judge. The
provisions of §§ 308.43 and 308.44 shall
apply to the remanded proceedings,
unless otherwise ordered by the Board
or the administrative law judge. The 90-
day period will begin anew when the
record is resubmitted to the Board upon
completion of the proceedings on
remand. Further, if oral argument has
been ordered, the Board shall issue a
decision by the later of 30 days from the
date of the oral argument or the
expiration of the orignial 90-day period.

Section 308.44 of the revised
regulation is comparable to § 308.18(b)
of the current regulation in providing
that members of the FDIC staff who
have not participated in the
investigatory or prosecutorial functions,
or in a factually related case, may
adivse and assist the Board in its
consideration of the case.

Finally, § 308.44(c) provides that the
Executive Secretary will serve copies of
the Board's decision and order on the
parties and on the bank concerned.
Copies will also be furnished to
appropriate state or federal supervisory
authorities. '

9. Stays (§§ 308.45-308.46)

Section 308.45, “Stays Pending
Appeal,” provides that commencement
of proceedings for judical review of a
decision and order of the Board shall not
operate as a stay of the order, unless a
stay is specifically ordered by the Board
or by the court.

Section 308.46, "Collateral Attacks on
Administrative Proceedings,” provides
that if ah interlocutory appeal or

.collateral attack on an administrative

proceeding governed by Subpart B is
brought in any court, the challenged
administrative proceeding is to continue
without regard to the pendency of the
court proceeding. Further, no default or
other failure to act at the administrative
level is to be excused based on the
pendency of any such interlocutory

_appeal or collateral attack.



Federal Register | Vol. 53, No.. 36 / Wednesday, February 24, 1988 / Proposed Rules

5399

10. Conflicts of Interest and Sanctions
(§§ 308.47-308.50)

Section 308.47 is new to revised Part
308 and addresses the recurisng problem
of conflicts of interest. Paragraph (a) of
§ 308.47 states the general rule that no
attorney, law firm, or other person
acting in a representative capacity shall
represent two or more persons when
one or more of them is a party to a
proceeding under Subpart B and there is
a material and actual conflict of interest
between or among the persons
represented as to any matter relating
directly or indirectly to the proceedings.
Further, no attorney, law firm, or other
person acting in a representative
capacity may represent two or more
parties to a proceeding under Subpart B,
or a party and a bank to which notice of
a Subpart B proceedings has been given,
unless the attorney certifies in writing at
the time of filing the notice of
appearance required by § 308.08: (1)
That the attorney has personally and
fully discussed the possibility of
conflicts of interest with each
represented party or bank; (2) that each
party or bank has advised the attorney
that to its knowledge there is no existing
or anticipated material conflict between
its interest and the interest of others
represented by the same attorney or law
firm; and (3) that each party or bank
waives any right it might otherwise have
had during the course of the proceeding,
including any appeal, to assert any
known or non-material conflict of
interest. These conditions precedent to
an attorney’s or law firm’s multiple
representation are set forth in
§ 308.47(b).

Section 308.47(c) authorizes the
administrative law judge, at any stage of
a proceeding under Subpart B, to take
measures to cure a conflict of interest,
including issuance of an order to
disqualify an individual or firm from

‘representing one or more of the
participants in a proceeding.

Under the existing regulation, “ex
parte communication” is defined in
§ 308.01(f), and the prohibition against,
and sanctions based upon, such
communications are set forth in

§ 308.07(c). In the revised regulation, the .

definition, prohibitions, and sanctions
are all located in § 308,48, “Ex Parte -
Communications.” Ex parte
communications include any material
communication, made orally or in
writing, which were neither on the
record nor on reasonable prior notice to
all parties, between a party or other
interested person and the administrative
law judge, a member of the FDIC's
Board, or any person assisting the Board
or the administrative law judge in

preparing a decision. Section 308.48(b)
states that from the time the Notice is
served, no pereson shall make or
knowingly cause to be made an ex parte
communication concerning the
proceeding. Requests for status reports
are not ex parte communications.

Absent giving all parties notice and an
opportunity to participate, the
administrative law judge shall not
consult with anyone within the FDIC on
any matter in issue, except that the
administrative law judge may consult
with the Office of the Executive
Secretary concerning procedural
matters. This limited exception to the
general prohibition is made explicit in
§ 308.48(c).

Section 308.48(d) sets forth the
procedure to be followed when an ex
parte communication nonetheless
occurs. It provides that all such written
communications, or, if the ex parte
communication was oral, a
memorandum setting forth the substance
of the communication, shall be placed
on the record of the proceeding and
served on all parties.

If the prohibition against ex parte
communication in § 308.48 is knowingly
violated by a party, such violation may
be a ground for sanctions, including a
decision adverse to the party, if justice
and the policies of the Act would be
served by such an action. Further, ex
parte communications engaged in by an
attorney may be sanctioned under
§ 308.50.

Section 308.49, "‘Sanctions,” is
included in revised subpart B to make
clear that administrative law judges and
the Board have authority to effectively
deal with the significant problem of
parties and their counsel failing to
comply with the requirements of Part
308 and/or with orders. Under
§ 308.49(a), sanctions may be imposed
when any counsel or party has acted in
a manner contrary to any applicable
statute, regulation, or order, and the
party’s or counsel's conduct is
contemptuous or has materially injured
or prejudiced some other party.

Sanctions imposed in accordance with
§ 308.49(b) may include one or more of
the following: (1) Issuing an order
against the party; (2) striking any
testimony, rejecting any documentary
evidence offered, or striking papers filed
by the party; (3) precluding the party
from contesting specific issues; (4)
precluding the party from challenging
certain evidence offered by another
party; (5) refusing a late filing or
conditioning acceptance of a late filing
on any terms that are just; and (6)
assessing reasonable expenses,
including attorney’s fees, incurred by the

other party as a result of the offending
party’s improper action or inaction.

~ Under § 308.49(c), dismissal of an
action as a sanction for the failure to
hold a hearing within the time period
specified in Part 308 or based upon the
failure of an administrative law judge to
render a recommended decision within
the time period specified in Part 308 may
only be granted if the delay is solely the
result of the conduct of the FDIC
enforcement counsel, that conduct is
unexcused, the moving Respondent took
all reasonable steps to oppose and
prevent the delay, the Respondent has
been materially prejudiced or injured,
and no lesser or different sanction is
adequate.

Paragraph {d) of § 308.49 sets out the
general procedure for the imposition of
sanctions. The administrative law judge
may impose sanctions on his or her own
motion or at the request of any party.
Prior to their imposition, all sanctions,
except the refusal to accept late papers,
require notice to the parties and
opportunity for counsel or the party
against whom sanctions would be
imposed to be heard. The form that the
opportunity to be heard shall take is
largely left to the discretion of the
administrative law judge. For example,
the opportunity to be heard may be
limited to an oral response immediately
after the violative action or inaction is
noted by the administrative law judge.
Requests for, and the imposition of,
sanctions are to be treated for
interlocutory review purposes in the
same manner as any other ruling by the
administrative law judge, 7.e., in
accordance with § 308.31.

Section 308.50, “Suspension and
Disbarment,” is a considerable
expansion of § 308.04(b) of the existing
regulations, which authorizes summary
suspension from practice in a particular
FDIC matter based upon contemptuous
conduct in that matter. Section 308.50 of
the proposed regulations provides for
mandatory and automatic suspension
and disbarment of attorneys under
certain circumstances and gives the
Board discretion to suspend and disbar
under other circumstances.

Under § 308.50(a), the Board has the
power to suspend or revoke an
attorney'’s privilege of practicing before
the FDIC based not only on the Board
finding that the attorney engaged in
contemptuous conduct before the
agency, but also upon a finding that the
attorney does not possess the requisite
qualifications to represent others, is
seriously lacking in integrity or has
engaged in material unethical or
improper professional conduct, or has
engaged in or aided another in engaging
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in a material and knowing violation of
the Federal Deposit Insurance Act. The
Board may suspend or revoke the
privilege to practice before the FDIC on
these grounds only after notice of and
opportunity for a hearing.

Once suspended or disharred from
practice before the FDIC by the Board
pursuant to § 308.50(a), an attorney may
not make an application for
reinstatement for at least three years,
and thereafter, may make a new request
for reinstatement no sooner than one
year after the attorney's most recent
reinstatement application. An attorney
may be reinstated by the Board for good
cause shown.

Under § 308.50(b) an attorney is
automatically suspended or disbarred if
he or she is suspended or disbarred by
any court of the United States or by the
Office of the Comptroller of the
Currency, the Federal Reserve Board,
the Federal Home Loan Bank Board, the
Securities and Exchange Commission, or
the Commodity Futures Trading
Commission. A person who has within
the past 10 years been convicted of a
felony, or of a misdemeanor involving
moral turpitude, is also automatically -
suspended from practicing before the
FDIC.

Reinstatement after a suspension or
disbarment under § 308.50(b) may be
made by the Executive Secretary if all
grounds for suspension are subsequently
removed by a reversal of the conviction.
or termination of the underlying
suspension or disharment. An
application for reinstatement under
§ 308.50(b) on any other grounds may be
filed at any time not less than one year
after the applicant’s most recent
application. Until the Board has
reinstated the applicant for good cause
shown, the suspension shall continue.

An applicant for reinstatement under
either the discretionary or mandatory
suspension and disbarment provisions

" may, in the Board's sole discretion, be
afforded a hearing. Hearings conducted
pursuant to this sectioin shall be
handled in the same manner as other
hearings under this Subpart B, except
that in proceedings to terminate an
existing FDIC suspension or disbarment
order, the person seeking the
termination shall bear the burden of
going forward with the application and
with proof, and provided that the Board
may limit any such hearings to written
submissions.

Finally, § 308.50(d) of the proposed
regulations largely mirrors § 308.04(b) of
the current regulation by providing that
any attorney or representative found in
contempt by the administrative law
judge may be summarily suspended
from participation in that proceeding.

C. Subparts C through M

Subparts C through M contain rules
and procedures that govern specific
types of formal and informal
proceedings conducted by the FDIC,
Generally, revisions made to these
subparts are either clarifying in nature
or were made to conform the subparts
to, or avoid overlaps with, Subpart B.

1. Subpart C—Rules and Procedures
Applicable to Proceedings Relating to
Disapproval of Acquisition of Control
(§§ 308.51-308.54)

New Subpart C replaces old subpart I
and governs proceedings in connection
with the disapproval of a proposed
acquisition of contro! of an insured
nonmember bank. The changes made to
Subpart C generally were made to make
this subpart consistent with revised
Subpart B.

Since new § 308.51 states that the
rules and procedures of Subpart B shall
apply to all proceedings under this
subpart, the requirements contained in
old § 308.77 have been dropped as being
redundant. New § 308.53 is a
combination of old §§ 308.75 and 308.76.
Section 308.53(b) is taken from old
§ 308.75{d). New § 308.54 replaces old
§ 308.76 and redesignates “exceptions”
as “answer” in order to be consistent
with the terminology used in Subpart B.

2. Subpart D—Rules and Procedures
Applicable to Proceedings Relating to
Assessments of Civil Penalties for

Willful Violations of the Change in Bank |

Control Act (§§ 308.55-308.57)

New Subpart D replaces old subpart ]
and governs proceedings relating to
assessments of civil penalties for willful
violations of the Change in Bank Control
Act. Redundant sections have been
deleted {old §§ 308.80 and 308.81) and
other sections (old §§ 308.79 and 308.82)
have been condensed into new section
308.56.

3. Subpart E—Rules and Procedures
Applicable to Proceedings for
Involuntary Termination of Insured
Status {§§ 308.58-308.63)

New Subpart E replaces old Subpart C
and governs proceedings for the
involuntary termination of insured
status. A major change from old Subpart
C is that the full APA hearing procedure
of Subpart B will no longer apply to
proceedings for the termination of
deposit insurance under section 8(p) of
the Act, i.e., for failure to receive
deposits. Under existing regulations, a
bank is entitled to receive a full APA
hearing prior to the termination of
insured status. Section 8(p) of the Act
does not require such a hearing process,

and the FDIC's experience with section
8(p) terminations i