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Presidential Documents

Title 3—
The President

Praclamation 6151 of June 28, 1990

Modification of Import Restrictions for Certain Agncultural
Products

By the President of the United States of America

A Proclamation

1. Prior to January 1, 1989, the President by various proclamations had
imposed fees or quantitative limitations on the importation of certain agricul-
tural. commodities and products thereof under the authority of section 22 of the
Agricultural Adjustment Act of 1933, as amended (7 U.S.C. 624) (hereinafter

-section 22). Section 22 requires the President to impose fees or quantitative

limitations on the importation of any article if he finds, on the basis of a
recommendation by the Secretary of Agriculture and an investigation and
report of findings by the United States International Trade Commission, that
such-fees or quantitative limitations are necessary to prevent such article from
being imported into the United States under such conditions and in such
quantities as to render or tend to render ineffective, or materially interfere
with, any program or operation undertaken by the Department of Agriculture
with respect to any agricultural commodity or product thereof, or to reduce
substantially the amount of any product processed in the United States from
any agricultural commodxty or product thereof with respect to which any such
program or operation is being undertaken. Such fees and quantitative limita-
tions imposed by the President pursuant to section 22 were set forth in part 3
of the Appendix to the Tariff Schedules of the United States (TSUS) and are
now provided for in subchapter IV of chapter 99 of the Harmonized Tariff
Schedule of the United States (HTS).

2. In addition, by Proclamation No. 4334 of November 16, 1974 (39 Fed. Reg.
40739), the President had established an import quota for certain sugars,
syrups and molasses, to-become effective on January 1, 1975, as provided for
in headnote 3 to subpart A, part 10, schedule 1 of the TSUS. Subsequent
proclamations have medified such quota. In issuing Proclamation No. 4334 and
such subsequent proclamations, the President acted in conformity with head-
note 2 to subpart A, part 10, schedule 1 of the TSUS (the sugar headnote). The
provisions of headnotes 2 and 3 of subpart A, part 10, schedule 1 of the TSUS
are now set forth, respectively, in additional U.S. notes 2 and 3 to chapter 17
of the HTS. The current provision authorizes the President to modify any
quota limitation established for certain sugars, syrups and molasses provided
for in subheadings 1701.11, 1701.12, 1701.61.20, 1701.99, 1702.90.30, 1702.90.40,
1806.10.40 and 2106.90.10 of the HTS if he finds that such modification is
required or appropriate to give due consideration to the interests in the United
States sugar market of domestic producers and materially affected contracting
parties to the General Agreement on Tariffs and Trade (GATT).

3. Section 1204(a) of the Omnibus Trade and Competitiveness Act of 1988 (the
1988 Act) (19 U.S.C. 3004(a)] enacted the HTS, effective January 1, 1989. The
structure and rules of interpretation of the HTS are different from the structure
and rules of interpretation of the TSUS. While every effort was made to take
account .of these differences in the conversion to the nomenclature and
structure of the HTS of import restrictions previously imposed under the
authority of section 22 and in conformity with the sugar headnote, unforeseen
changes occurred in the treatment of certain imported agricultural products
with respect to these.import restrictions.
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4. Section 1211{c) of the 1988 Act (19 U.S.C. 3011(c})) provides that the
President may proclaim changes in subchapter IV of chapter 99 of the HTS
and in additional U.S. note 2 to chapter 17 of the HTS to conform them to part
3 of the Appendix to the TSUS and headnote 2 of subpart A of part 10 of
schedule 1 of the TSUS, respectively. Such changes may be proclaimed if the
President determines that conversion from the TSUS to the HTS has resulted
in articles previously subject to import restrictions proclaimed pursuant to
section 22, or covered by such sugar headnote, being excluded from those
restrictions, or articles previously excluded from the import restrictions pro-
claimed pursuant to section 22, or not previously covered by such sugar
headnote, being included within such restrictions.

5. I find that the conversion of import restrictions proclaimed pursuant to
section 22 from part 3 of the Appendix to the TSUS to subchapter IV of
chapter 99 of the HTS has resulted in certain articles previously subject to
such restrictions being excluded from the restrictions and that certain other
articles not previously subject to such restrictions being covered by such
restrictions. Such changes in the coverage of those restrictions have occurred
for the following articles: sweetened dried low fat milk classifiable in sub-
heading 0402.10; sweetened dried whey classifiable in subheading 0404.10.40;
dried yogurt classifiable in subheading 0403.10; acidified milk, dried fermented
milk and milk powder containing added lactic ferments or crystalline acid
classifiable in subheading 0403.90.80; edible mixtures of animal fats and
vegetable oils classifiable in subheading 1517.90.40; certain fish preparations
classifiable in subheadings 1604.20.05, 1605.10.05 and 1605.90.05; sugar syrups

_subject to section 22 fees classifiable in heading 1702; sugar confectionery not

ready for consumption classifiable in subheading 1704.90.60; white chocolate
classifiable in subheading 1704.90.40; filled chocolates classifiable in subhead-
ing 1806.31; certain edible preparations containing cocoa classifiable in sub-
headings 1806.20.80, 1806.32.40, 1806.90 and 1901.90.80; mixes and doughs
classifiable in subheading 1901.20; mixtures of nonfat dry milk and anhydrous
butterfat containing over 5.5 percent but not over 45 percent by weight of
butterfat classifiable in subheading 1901.90.30; certain casein mixtures classifi-
able in subhéading 1901.90.40; rusks and toasted bread classifiable in sub-
heading 1905.40; mixed canned fruit classifiable in subheading 2008.92.90;
sauces and sauce preparations classifiable in subheading 2103.90.60; edible
ices containing cocoa classifiable in subheading 2105.00; and sherbet and
other edible ice with a-basis of milk or cream classifiable in subheading
2105.00. 1 further find that the modifications hereinafter proclaimed of the
import restrictions set forth in subchapter IV of chapter 89 of the HTS are
necessary and appropriate to conform that subchapter to the fullest extent
possible to part 3 of the Appendix to the TSUS,

6. I find that the conversion from headnote 2 of subpart A of part 10 of
schedule 1 of the TSUS to additional U.S. note 2 to chapter 17 of the HTS has

" resulted in an article, edible molasses classifiable in subheading 1702.90.40,

that was not previously covered by such headnote being included in the
coverage of the quota set forth in additional U.S. notes 3 and 4 to chapter 17 of
the HTS. I further find that the modifications, hereinafter proclaimed, of
additional U.S. note 2 to chapter 17 of the HTS and of the quota on the
importation of certain sugars, syrups and molasses set forth in additional U.S.
notes 3 and 4 to chapter 17 of the HTS are required or appropriate to give due
consideration to the interests in the United States sugar market of domestic
producers and materially affected contracting parties of the GATT and to
conform such quota to the fullest extent possible to the coverage of the quota
previously established in conformity with headnote 2 of subpart A of part 10
of schedule 1 of the TSUS.

7. Section 604 of the Trade Act of 1974, as amended (19 U.S.C. 2483),
authorizes the President to embody in the HTS the substance of the provisions
of that Act and of other Acts affecting import treatment and of actnons taken
thereunder.
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. NOW, THEREFORE, 1, GEORGE BUSH, President of the United States of
America, acting under the authority vested in me by the Constitution and laws
of the United States, including but not limited to section 1211(c) of the
Omnibus Trade and Competitiveness Act of 1988, additional U.S. note 2 to

chapter 17 of the HTS, and section 604 of the Trade Act of 1974, do proclaim
that:

(1) The HTS is modified as provided in the annex to this proclamation.
' (2) The modifications made by this proclamation shall be effective with

respect to articles entered, or withdrawn from warehouse for consumption, on
or after July 1, 1990.

IN WITNESS WHEREOQF, I have hereunto set my hand this twenty-eighth day
of June, in the year of our Lord nineteen hundred and ninety, and of the
Independence of the United States of America the two hundred and four-

4@,2’%
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. ANNEX
MODIFICATIONS TO THE HARMONIZED TARIFF
SCHEDULE OF THE UNITED STATES

1. Addmonal us. notes 2, 3-and 4 to chapter 17 are modlﬁed by deletmo
*1702.80.40” at each occurrence. -

2. The article description of subheadmg 9904 10. 60 is modxfxed to read:

“Malted milk, and articles of milk or cream ‘(except (a) yogurt that is not in
, dry form, (b) fermented milk other than dried fermented milk or other than .
- dried milk with added lactic ferments, (¢) mixtures of nonfat dry milk and
.~ anhydrous butterfat containmg over 5.5 percent but not over 45 percent by
~ weight of butterfat, and (d).ice cream), all the foregoing provided for in
subheadings 0402.99.60; 0403.10.00, 0403 90 80, 0404 90.20, 1901.10.00, 1901.90.30,
2105.00.00 and 2202.90.20.” -

3. Subheading 9904.10.63 is modifi ed by stnkma out "1806 20.80,".

4. The article description of subheadmg 9904 10.66 is modified to read: .

“Chocolate, provided for in subheadings 1806.20.40, 1808.32.20 and 1806 90,
and low fat chocolate crumb, provided for in subheadings 1806.20.80 and
1806.90, containing 5.5 percent or less by welght of butterfat [except arhcles
for consumption at retail as candy or confection):”

5. The article descnpnon of subheading 9904.10.75 is modnfxed by replacmg the
text following “imported;” with the following:

“all the foregoing mixtures provided for in’ subheadlngs 0402.10, 0404:10.40,
-0404.90.60, 1517.90.40, 1704.90.40, 1704.90. 60, 1806. 20.80, 1806.32.40, -1806.90,
1901.20, 1901.90.80 and 2108.90.05, except articles within the scope of other
import restrictions provided for i in this subchapter.”

6. The supenor text to subheadmg 9904.10.78'@nd 9904.10.81 is modified to
read:

“Articles contammg over 5.5 percent by welght of butterfat, the butterfat of
which is commercially extractable, or which are capable of being used for any
edible purpose (except (a) articles provided for in headings 0401, 0402, 0405 or
0406 or subheadings 1901.10 or 1901:90.30 other than mixtures of nonfat dry
-milk and anhydrous butterfat containing not. over 45 percent by weight of
butterfat classifiable for tariff. purposes under subheading 1901.90.30; (b) dried
mixtures containing less than 31 percent by weight of butterfat and consisting
of not less than 17.5 percent by weight each of sodium caseinate, butterfat,
whey solids containing over 5.5 percent.by weight of butterfat, and dried

. whole milk, but not containing dried milk, dried whey or dried buttermilk any -
of which contains 6.5 percent or less by welght of butterfat; and (c) articles
which are not suitable for use as mgred:ents in the commercial production of
edible articles):”

7. The article description of subheadmg 9904.10.81 is modxﬁed to read:

“Over 5.5 percent but, not over 45 percent.by weight of butterfat including
mxxtures of nonfat dry milk and anhydrous. butterfat classifiable for tariff

© purposes under subheading 1901,90.30 and other articles ¢lagsifiable for tariff
- purposes under . subheading. 0404. 90 40, . 0404.90. 60, 1517 90.40, 1704.90.40, °
.1704.90.60, '18086. 20 80, .1806.32.40, " 1806 90, 1901 20, '1901.90. 40, 1901 .80.80, -
2105.00; 2106.90.40 or 2106.90.50" - '

. 8. The superior text to subheadmgs 9904.40.20 and 9904.40.40 is modlfied by
deletmg “headmg 1702 orin”. "
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9. Subheading 9904.50.40 is modified by deleting “1806.31,” and *1905.40,
2008.92.90,".

10. The article description of subheading 9904.60.60 is modified to read:

“Provided for in subheading 1704.90.60, 1806.20.70, 1806.20.80, 1806.90,
1901.90.80, 2101.10.40, 2101.20.40, 2103.90.60 or 2106.90.50, except cake decora-
tions and similar products to be used in the same condition as imported
without any further processing other than the direct application to individual
pastries or confections; finely ground or masticated coconut meat or juice
thereof mixed with those sugars; and sauces and preparations therefore.”

N | . Z A

Filed 6-28-20; 5:02 pm]
Billing code 3195-01-M
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OFFICE OF GOVERNMENT ETHICS
5 CFR Parts 2637 and 2638

Revisions of References In Certain
Rules to Show the Correct Separate
Agency Status and Office Address and
to Clarify the Rulemaking Authority of
the Office of Govemment Ethics

AGENCY: Ofﬁce of Govemment Etlncs
ACTION: Fmal rule.

SUMMARY: The Office of Government

Ethics is issuing technical revisions to

" two of its government ethics regulations
to reflect OGE’s recent separate

_executive agency status and new office

‘address and to clarify a reference to its
rulemakmg authority, -

EFFECTIVE DATE: July 2,1990.
FOR FURTHER INFORMATION CONTACT:

- William E. Gressman, Office of
Government Ethics, Suite 500, 1201 New
York Avenue, NW., Washington, DC

- 200053917, telephone (202/FTS) 523~
5757, FAX (202/FTS) 523-6325.
SUPPLEMENTARY INFORMATION:

A. Technical Revisions

- The Office of Government Ethics
(OGE), formerly a part of the Office of
Personnel Management (OPM);, became
a separate agency in the executive

" branch on October 1, 1989. Separate

"executive agency status for OGE was
provided for in sections 3 and 10(b}.of
the 1988 OGE reauthorization legislation
(Public Law 100-598 of Nov. 3, 1988},
amending section 401(a) of the Ethics in
Government Act of 1978 (5 U.S.C. .
appendix IV, section 401(a). In
accordance with its new separate

-agency status, the Office of Government
Ethics established its own chapter XVI
of title 5 of the Code of Federal
Regulations and, with the concurrence
of OPM, transferred three government

- ethics regulations thereto. See 54 FR

50229-50231 (December 5, 1989). The

three regulations were transferred to
OGE's new chapter without substantive
change and were redesignated as 5 CFR
parts 2834, 2637 (with internal
numbering changes) and 2638 (former 5
CFR parts 734, 737 and 738).

In four places in two of the.-
regulations, parts 2637 and 2638 of the 5
CFR, references to the prior OPM
component status and old office address
of the Office of Government Ethics have
remained. In this rulemaking, OGE is
correcting those references to show its
separate executive agency status and
current office address: Suite 500, 1201

.New York Avenue, NW., Washirigton,

DC 20005-3917. Section 2637.101(a),
which sets forth OGE’s agency status, is
also being clarified to more precisely
state the nature of OGE's executive
branch government ethics rulemaking
authority, in conjunction with OPM and
the Attorney General, under sections 402
(a) and (b) of the Ethics in Government

_Act, as amended, 5 U.S.C. appendix IV,

sections 402 (a) and (b). Finally, a few

B minor typographical errors in the =
passages being amended are elso being .

corrected.
B. Matters of Regulatory Procedure

" Administrative Procedure Act

. Pursuant to 5 U.S.C. 553 (b) and (d),
the Acting Director of the Office of

. Government Ethics finds good cause

exists for waiving the general notice of
proposed rulemaking and 30-day delay .
in effectiveness as to these revisions.
The notice is being waived because
these regulations concern matters of
agency organization, practice and
procedure and because it i5 in the public
interest that OGE’s correct separate
agency status and office address and the
clarification of OGE's rulemaking
authority be included in these
regulations as soon &s possible.

Executive Order 12291

- The Office of Government Ethics has
determined that this is not a major rule
as defined under section 1(b) of .

* Executive Order 12261, Federal
~ Regulation.

Regulatory Flexibility Act

As Acting Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (56 U.S.C.
chapter 6) that this rulemaking will not
‘have a significant economic impact on &
substantial number of small entities

because it will affect only the technical
agency status, address information and
rulemaking authority description of the
Office of Government Ethics in its own
regulations.

Paperwork Reduction Act

" The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this rulemaking does not
contain information collection
requirements that require the approval
of the Office of Management and
Budget.

List of Subjects in 5 CFR Parts 2637 end

- 2638

Admninistrative practice and .
procedure, Conflict of interests,
Government employees, Reporting and
recordkeepmg requirements.

Approved: June 15, 1920,
Donald E. Campbell,
Acting Director, Office of Government Ethics.
. Accordingly, the Office of
Government Ethics pursuant to its
authority under title IV of the Ethics in
Government Act is amending 5 CFR
parts 2637 and 2638 as follows.

- PART 2637—REGULATIONS

CONCERNING POST- EMPLOYMENT
CONFLICT OF INTEREST »

1. The authority citation for part 2637

continues to read as follows:

Authority: 5 U.S.C. appendxxes I, Iv; 18
U.8.C. 207,

‘2. Section 2637.101 is amended by
removing the first two sentences of
paragraph (a) and adding three new
sentences in place thereof to read as
follows:

§ 2637.101 Purpose and policy.

(a). Authority. Section 401(a) of the
Ethics in Government Act of 1978 (the
“Act"), as amended by Public Law 100~
598 (Nov. 3, 1988), established the Office
of Government Ethics (*OGE") as a
separate agency in the executive branch,
effective October 1, 1989. (OGE was

' formerly a part of the Office of

Personnel Management (“OPM")).
Sections 402 (a) and (b) of the Act, as
amended, provide that the Director of
the Office of Government Ethics (“the
Director”) shall provide, in consultation
with OPM, overall direction of executive
branch policies related to preventing
conflicts of interest on the part of
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officers and employees of any executive
agency as defined in section 105 of title
5, United State Code, and shall propose,
in consultation with the Attorney
General and OPM, rules and regulations
to be promulgated by the President or by
OGE pertaining to conflicts of interest
and ethics in the executive. * * *

* * * L] L]

PART 2638—OFFICE OF
GOVERNMENT ETHICS AND
EXECUTIVE AGENCY ETHICS
PROGRAM RESPONSIBILITIES.

3. The authority citation for part 2638
continues to read as follows:

Authority: 5 U.S.C. appendixes L IV,

4. Section 2638.304 is amended by
revising paragraph (a) to read as
follows:

§ 2638.304 Form of requests for formal
advisory opinions.

(a) A request for a formal advisory
opinion should be directed to the
Director of the Office of Government
Ethics, Suite 500, 1201 New York Avenue
NW., Washington, DC 20005-3917.

* * * . *

§. Section 2638.307 is amended by
revising paragraph (b} to read as
follows:

§ 2638.307 Written comment on requests.

[ 4 * * * L ]

(b) Additional time in which to
comment may be granted upon written
request to or at the discretion of the
Director. Such requests and all written
comments shall be sent to the Office of
Government Ethics, Suite 500, 1201 New
York Avenue NW., Washington, DC
20005-3917.

6. Section 2638.310 is amended by
revising paragraph (b) to read as
follows:

§2638.310 Public availability and
publication of formal advisory opinions.

* * * * [ ]

{b) A copy of this version of the
opinion shall then be made available for
public inspection within 10 working
days after the issuance of the opinion at
the Office of Government Ethics, Suite
500, 1201 New York Avenue NW.,
Washington, DC 20005-3917.

L ]

L] ] - LJ

{FR Doc. 90~15331, Filed 8-29-50; 8:45 am]
BILLING CODE 6345-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health inspection
Servico

[Docket No. 80-085)

.7 CFR Part 301

Mexican Fruit Fly _
AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
Mexican fruit fly regulations by adding
California to the list of quarantined
States and by designating as regulated
areas a portion of Los Angeles County,
near Compton, and a portion of San
Diego County, near El Cajon, This action
is necessary on an emergency basis to
prevent the spread of the Mexican fruit
fly into noninfested areas of the United
States. The effect of this action is to
impose restrictions on the interstate
movement of regulated articles from
regulated areas in California into or
through Arizona, Florida, Guam, Hawaii,
Puerto Rico, Texas, the Virgin Islands of
the United States, and certain Parishes

.in Louisiana.

DATES: Interim rule effective June 26,
1990. Consideration will be given only to
comments received on or before August
31, 1990.

. ADDRESSES: To help ensure that your

comments are considered, send an
original and three copies of written
comments to Chief, Regulatory Analysis
and Development, PPD, APHIS, USDA, -
room 866, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782. Please
state that your comments refer to
Docket Number 90-085. Comments
received may be inspected at USDA.,
room 1141, South Building, 14th and .
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT:
Milton C. Holmes, Senior Operations
Officer, Domestic and Emergency
Operations, PPQ, APHIS, USDA, room
642, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, 301-436-
8247,

SUPPLEMENTARY INFORMATION:

Background

The Mexican fruit fly, Anastrepha
ludens (Loew), is an extremely
destructive pest of certain fruits and
vegetables, The Mexican fruit fly can
cause serious economic losses. The

short life cycle of this pest allows the
rapid development of serious outbreaks.
The Mexican fruit fly regulations
contained in 7 CFR 301.64 et seq.
(referred to below as the regulations)
impose restrictions on the interstate
movement of regulated articles from
regulated areas in quarantined States in
order to prevent the artificial spread of
the Mexican fruit fly to noninfested
areas. Regulated articles include citrus.
fruit, avocados, apples, peaches, pears,
lemons, limes, plums, prunes, and
pomegranates. Prior to the effective date
of this rule, Texas was the only State
quarantined for the Mexican fruit f1y.
Recent trapping surveys by inspectors

- of California State and county agencies

and by inspectors of Plant Protection
and Quarantine, a unit within the
Animal and Plant Health Inspection
Service, United States Department of
Agriculture, reveal that areas within
California are also infested with the
Mexican fruit fly.

Specifically, inspectors collected 3
adult Mexican fruit flies near El Cajon in
San Diego County during the period of
April 25 to May 5, 1990. Inspectors also
found 2 adult Mexican fruit flies near
Compton in Los Angeles County during
the period of May 3 to May 8, 1890,

The regulations in § 301.64-3 provide
that the Deputy Administrator of the
Animal and Plant Health Inspection
Service for Plant Protection and
Quarantine shall list as a quarantined
area each State, or each portion of a
State, in which the Mexican fruit fly has
been found by an inspector, in which the
Deputy Administrator has reason to
believe the Mexican fruit fly is present,
or that the Deputy Administrator
considers necessary to regulate because
of its proximity to the Mexican fruit fly
or its inseparability for quarantine
enforcement purposes from localities in
which the Mexican fruit fly occurs. Less
than an entire quarantined State is
designated as a regulated area only if
the Deputy Administrator determines
that:

{1) The State has adopted and is
enforcing a quarantine and regulations
that impose restrictions on the intrastate
movement of the regulated articles that
are substantially the same as those
imposed with respect to the interstate
movement of these articles; and

(2) The designation of less than the
entire State as a regulated area will
otherwise be adequate to prevent the
artificial interstate spread of the
Mexican fruit fly.

Accordingly, we are designating
California as a quarantined State and
designating as regulated areas a portion
of Los Angeles County near Compton
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and a portion of San Diego County near
El Cajon as regulated areas. The exact
description of the regulated areas is in
the rule portion of this document,

The effect of this action is to impose
restrictions on the-interstate movement
of regulated articles from regulated
areas in California into or through
Arizona, Florida, Guam, Hawaii, Puerto
Rico, Texas, the Virgin Islands of the
United States, and certain parishes in
Louisiana.

There does not appear to be any
reason to designate other additional
regulated areas in California. California
has adopted and is enforcing regulations
imposing restrictions on the intrastate
movement of the regulated articles that
are equivalent to those imposed on the
interstate movement of regulated
articles under this subpart.

Emergency Action

James W. Glosser, Administrator of
the Animal and Plant Health Inspection
Service, has determined that there is
good cause for publishing this rule
without prior opportunity for public
comment, Inmediate action is necessary
to prevent the Mexican fruit fly from
spreading into noninfested areas of the
United States.

Since prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest under these
conditions, there is good cause under 5
U.S.C. 553 to make it effective upon
signature. We will consider comments
received within 60 days of publication of
this interim rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register, including a discussion
of any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This regulation affects the interstate
movement of regulated articles from
portions of Los Angeles and San Diego
Counties, California. The small entities
that may be affected by this regulation
are approximately 3268 fruit/produce
markets, 8 flea markets; 78 nurseries, 1
community garden, 146 produce
vendors, 1 large commercial grower of
mainly avocados and citrus on
approximately 650 acres, and 200 small
commercial growers of mainly avocados
and citrus on a total of approximately
800 acres. These entities comprise less
than 1 percent of the total number of
similar enterprises operating in the State
of California.

It appears that most of these small
entities sell regulated articles primarily
for local intrastate, not interstate
markets, and would therefore not be
affected by this regulation. Also, a
number of these small entities sell other
items in addition to the regulated
articles so that the effect, if any, of this
regulation on these entities will be
minimal.

Further, the effect of this regulation on
those entities that do move regulated
articles interstate will be minimized by
the fact that regulated articles from
regulated areas will remain unaffected
by the regulations, provided they are not
shipped into or through Arizona, Florida,
Guam, Hawaii, Puerto Rico, Texas, the
Virgin Islands of the United States, and
certain parishes in Louisiana. In
addition, the availability of treatments
in the Plant Protection and Quarantine
Treatment Manual, incorporated by
reference in the regulations, will allow

. interstate movement of most articles

without significant added costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no new information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.),

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consuitation with
State and local officials. (See 7 CFR
3015, subpart V).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases, Plant pests, Plants.

(Agriculture), Quarantine,
Transportation, Mexican fruit fly.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC OUARANTINE
NOTICES

1. The authority citation for 7 CFR
part 301 continues to read as follows:

Autherity: 7 U.S.C. 150bb, 150dd, 150ee,
150ff; 161, 162, and 164-167; 7 CFR 2.17, 2.51,
and 371.2(c).

§$301.64 [Amended]

2. In § 301.84(a), the phrase “the State
of Texas” is changed to read “the States
of California and Texas",

3. Section 301.64~3(c) is amended by
adding the description of the regulated
areas for Los Angeles and San Diego
Counties, California, immedlately prior
to the entry for Texas:

§ 301.64-3 Regulated areas.

* * * . -

(c " * &
California

Los Angeles County. That portion of the
county, in the Compton area, bounded by a
line drawn as follows: Beginning at the *
intersection of Van Ness and Manchester
Avenues; then east along Manchester Avenue
until it becomes Firestone Boulevard; then
east along this boulevard to its intersection
with Garfield Avenue; then south along this
avenue to its intersection with Imperial
Highway; then east along this highway to its
intersection with Paramount Boulevard; then
south along this boulevard to its intersection
with Carson Street; then west along this
street to its intersection with Cherry Avenue;
then south along this avenue to its
intersection with Wardlow Road; then west
along this road to its intersection with
Interstate Highway 405; then northwest along
this highway to its intersection with Santa Fe
Avenue; then north along this avenue to its
intersection with Carson Street; then west
along this street to its intersection with Cota
Avenue; then north along this avenue to its
intersection with Torrance Boulevard; then
east along this boulevard to its intersection
with Arlington Avenue; then north along this
avenue to its intersection with Van Ness
Avenue; then north along this avenue to the
point of beginning.

San Diego County. That portion of the
county, the El Cajon area, bounded by a line
drawn as follows: Beginning at the
intersection of Fanita Drive and Mission
Gorge Road; then east along Mission Gorge
Road to its intersection with Woodside
Avenue; then northeast along this avenue to
its intersection with State Highway 67; then
northeast along this highway to its
intersection with Mapleview Street; then
northeast along this street to its intersection
with Lake Jennings Park Road; then southeast
along this road to its intersection with Olde
Highway 80; then northeast along this
highway to its intersection with Pecan Park
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Lane; then east along this lane to its
intersection with Rios Canyon Road; then
southeast along this road to its intersection
with Ruis Road; then southeast along an
imaginary line to the north end of Lake View
Lane; then southwest and southeast along
this lane to its intersection with La Cresta
Boulevard; then south along this boulevard to
its intersection with Suncrest Boulevard; then
south along this boulevard to its intersection
with Crest Drive; then south along this drive
to its end; then south along an imaginary line
to the north end of Fern Ganyon Road; then
southwest along this road to its intersection
with Jamach Hills Road; then southwest
along this road to its intersection with Alta
Loma Drive; then southwest along this drive

* to its intersection with Jamul Drive; then :
northwest along this drive to its intersection .
with Steele Canyon road; then north along
this road to its intersection with Willow Glen
Drive; then west along this drive to its
intersection with Jamacha Road; then west
along this road to its intersection with Campo
Road; then west along this road to its
intersection with State Highway 94; then
‘west along this highway to its intersection
with Brancroft Drive; then north along this

. drive to its intersection with Grossmont
Boulevard; then west along this boulevard to
its intersection with La Mesa Boulevard; then
northeast along this boulevard to its
intersection with Grossmont Center Drive;
then northwest along this drive to its

" intersection with Fletcher Parkway; then
‘northeast along this parkway to its
intersection with Navajo Road; then west
along this road to its intersection with Fanita
Drive; then north along thm drive to the point
uf beginning. ‘ .
* . ] *
.Done in Washmgton. DC, thls 262h day of

Iune 1990. ,.

- James W. Glosser,

Administrator, Animal and Plant Healtb
Inspection Service. :

[FR Doc. 80-15320 Filed 6—29—90 845am] -
BILLING CODE 3410-34-M

Federal Crop lnsurance'dorporatlon

7 CFR Part 400

" [Docket No. 7943S)
Suspension and Debarment;
.Correction

" AGENCY: Federal Crop Insurance
Corporation, USDA.

“ACTION: Final rule; correction.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) published a
technical amendment in the Federal
Register on May 1, 1990, at 55 FR 18097,

" correcting the previously published final
rule dated February 13, 1987, at 52 FR
4591, which added a new subpart E to
the General Administrative Regulations
(7 CFR 400 subpart E—Suspension and

Debarement). In the initial publication of .

February 13, 1987, the citation for the

Suspension and Debarment
Regulations of the U.S. Department of
Agriculture (USDA} was incorrect.
Additionally the technical amendment
published May 1, 1990 also contained an
incorrect citation for the Suspension end
Debarment Regulations of the U.S.
Department of Agriculture. This notice is
published to correct both errors. -
EFFECTIVE DATE: July 2, 1980.
ADDRESSES: Written comments on this
correction should be sent to Peter F.
Cole, Secretary, Federal Crop Insurance
Corporation, Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFOAMATION: In FR
Doc. No. 90-10066 appearing at 55 FR
18097 § 400.41 is corrected to read as set
forth below: ‘

The authority citation for part 400
continues to read as follows:

Authority: 7 U.S.C. 1508, 1518,

§ 400.41 Suspenslon and Debarment.

The provisions of 48 CFR subparts 9.4
and 409.4 shall be apphcable to all FCIC
suspension and debarment proceedings,
except that, the authority to suspend or

debar is reserved to the Manager, FCIC,

or the Manager's designee.

Done in Washington, DC, on june. 28, 1990

David W. Gabriel,

Acting Manager, Federal Crop Insumnce
Corporation.

(FR Doc. 80-15330 Filed 8—29—90‘ 845am] . .

BILLING CODE 3410-08-M

Agricuitural Marketing Service
7CFR Part 910
(Lemon Reg. 724).

Lemons Grown in Californla and
Arlzona; Limitation of Handiing

AGENCY: Agricultural Marketing Service,

USDA.
ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of California-Arizona
lemons that may be shipped to domestic
markets during the period from July 1

-through July 7, 1990. Consistent with .

program objectives, such action is
needed to balance the supplies of fresh
lemons with the demand for such
lemons during the period specified. This
action was recommended by the Lemon
Administrative Committee (Committee),
which is responsible for local

administration of the lemon marketing
order.

DATES: Regulation 724 (7 CFR Part 910)
is effective for the period from July 1
through July 7, 1990.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture (Department),
Roomni 25245, P.O. Box 88456,
Washington, D.C. 20090-8456; telephone:
(202) 475-3861.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order 910 (7 CFR Part 910), as amended,
regulating the handling of lemons grown
in California and Arizona. This order is
effective under the Agricultural Market
Agreement Act of 1937, as amended,
hereinafter referred to as the Act.

This final rule has been reviewed by
the Department in.accordance with

. Departmental Regulation 1512-1 and the
- criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in

- the Regulatory Flexibility Act (RFA), the

Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities as well as larger
ones. ' '
“The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly

-or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and rules issued thereunder, are

-unique in that they are brought about

through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 70 handlers
of lemons grown in California and
Arizona subject to regulation under the
lemon marketing order and
approximately 2,000 lemon producers in
the regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2] as those having annual receipts of
less than $500,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $3,500,000.
The majority of handlers and producers
of Celifornia-Arizond lemons may be
classified as small entities.

_ The California-Arizona lemon
industry is characterized by a large
number of growers located over a wide
area. The production area is divided into
three districts which span California
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and Arizona. The largest proportion of
lemon production is located in District 2,
Southern California, which represented
57 percent of total production in 1988-89.
District 3 is the desert area of California
and Arizona and represented 31 percent
of 1988-89 production. District 1 in
Central California represented 12
percent. The Committee's estimate of
1989-80 production is 39,324 cars (one
car equals 1,000 cartons at 38 pounds net
weight each), as compared with 41,759
cars during the 1988-89 season.

The three basic outlets for California-
Arizona lemons are the domestic fresh,
export, and processing markets. The
domestic (regulated) fresh market is a
preferred market for California-Arizona
lemons. The Committee estimate that
about 42 percent of the 1989-90 crop of
39,324 cars will be utilized in fresh
domestic channels (16,500 cars),
compared with the 1988-89 total of
16,500 cars, about 41 percent of the total
production of 41,759 cars in 1988-89.
Fresh exports are projected at 22
percent of the total 1889-90 crop
utilization compared with 19 percent in
1988-89. Processed and other uses
would account for the residual 36
percent compared with 39 percent of the
1988-89 crop.

Volume regulations issued under the
authority of the Act and Marketing
Order No. 910 are intended to provide
benefits to growers. Growers benefit
from increased returns and improved

-market conditions. Reduced fluctuations
in supplies and prices result from
regulating shipping levels and contribute
to a more stable market. The intent of
regulation is to achieve a more even
distribution of lemons in the market
throughout the marketing season.

Based on the Committee’s marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
the regulations are expected to be more
than offset by the potential benefits of
regulation. '

Reporting and recordkeeping
. requirements under the lemon marketing
order are required by the Committee
from handlers of lemons. However,
handlers in turn may require individual
growers to utilize certain reporting and
recordkeeping practices to enable
handlers to carry out their functions.
Costs incurred by handlers in _
connection with recordkeeping and
reporting requirements may be passed
on to growers. ‘

Major reasons for the use of volume
regulations under this marketing order
are to foster market stability and
enhance grower revenue. Prices for
lemons tend to be relatively inelastic at
the grower level. Thus, even a small

variation in shipments can have a great
impact on prices and grower revenue.
Under these circumstances, strong
arguments can be advanced as to the
benefits of regulation to growers,
particularly smaller growers.,

At the beginning of each marketing
year, the Committee submits a
marketing policy to the U.S. Department
of Agriculture (Department) which
discusses, among other things, the
potential use of volume and size
regulations for the ensuing season. The
Committee, in its 1989-80 season
marketing policy, considered the use of

- volume regulation for the season. This

marketing policy is available from the
Committee or Ms, Rodriguez, The
Department reviewed that policy with
respect to administrative requirements
and regulatory alternatives in order to
determine if the use of volume
regulations would be appropriate.

The Committee met publicly on June
28, 1890, in Los Angeles, California, to
considér the current and prospective
conditions of supply and demand and
unanimously recommended that 400,000
cartons is the quantity of lemons
deemed advisable to be shipped to fresh
domestic markets during the specified
week. The marketing information and
data provided to the Committee and
used in its deliberations were compiled
by the Committee’s staff or presented by
Committee members at the meeting.
This information included, but was not
limited to, price data for the previous
week from Department market news
reports and other sources, the preceding
week’s shipments and shipments to
date, crop conditions, weather and
transportation conditions, and a
reevaluation of the prior week’s
recommendation in view of the above.

The Department reviewed the
Committee’s recommendation in light of
the Committee’s projections as set forth
in its 1989-90 marketing policy. This
recommended amount {s 10,000 cartons
above the estimated projections in the
shipping schedule.

During the week ending on June 23,
1990, shipments of lemons to fresh
domestic markets, including Canada,
totaled 398,000 cartons compared with
367,000 cartons shipped during the week
ending on June 24, 1989. Export
shipments totaled 176,000 cartons
compared with 167,000 cartons shipped
during the week ending on June 24, 1989.
Processing and other uses accounted for
278,000 cartons compared with 120,000
cartons shipped during the week ending
on June 24, 1989,

Fresh domestic shipments to date this
season total 14,752,000 cartons
compared with 14,598,000 cartons

shipped by this time last season. Export

shipments total 6,924,000 cartons
compared with 7,873,000 cartons shipped
by this time last season. Processing and
other use shipments total 11,447,000
cartons compared with 14,994,000
cartons shipped by this time last season.

For the week ending on June 23, 1990.
regulated shipments of lemons to the
fresh domestic market were 398,000
cartons on an adjusted allotment of
393,000 cartons which resulted in net
overshipments of 5,000 cartons.
Regulated shipments for the current
week (June 24 through June 30, 1990) are
estimated at 400,000 cartons on an
adjusted allotment of 395,000 cartons,
Thus, overshipments of 5,000 cartons
could be carried over into the week
ending on July 7, 1990.

The average f.0.b. shipping point price
for the week ending on June 23, 1890,
was $13.71 per carton based on a
reported sales volume of 398,000 cartons
compared with last week's average of
$14.04 per carton on a reported sales
volume of 415,000 cartons. The season
average f.0.b. shipping point price to
date is $13.47 per carton. The average
f.0.b. shipping point price for the week
ending on June 24, 1989, was $14.52 per
carton; the season average f.0.b.
shipping point price at this time last
season was $12.08 per carton.

The National Agricultural Statistics
Service indicates a 1989-80 California-
Arizona lemon crop of about 38,800,000
cartons, three percent less than the
198889 utilized production total of
40,000,000 cartons. However, 1889-90
fresh domestic use may total 16,500,000
cartons, about equal to that in 1988-89,
as indicated in the Committee’s
schedule of weekly shipments.

The Department's Market News
Service reported that, as of June 26,
demand for first-grade fruit ranging in
size from 75 to 140 is good and the
market is “about steady” for all grades
and sizes of lemons. At the meeting,
most Committee members characterized
demand as good on all sizes and grades
of lemons. The Committee unanimously
recommended volume regulation for the
period from July 1 through July 7, 1980,

Based upon fresh utilization levels
indicated by the Committee and an
econometric model developed by the
Department, the 1989-80 season average
fresh on-tree price is estimated at $8.83,
118 percent of the projected season
average fresh on-tree parity equivalent
price of $7.50 per carton. The 1988-89
season average fresh equivalent on-tree
price for California-Arizona lemons was
$7.27 per carton, 105 percent of the 1988~
89 parity equivalent price.

Limiting the quantity of lemons that
may be shipped during the period from
July 1 through July 7, 1980, would be
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.consistent with the provisions of the
marketing order by tending to establish
. and maintain, in the interest of
- producers and consumers, an orderly
flow of lemons to market. :
Based on considerations of supply and
market conditions, and the evaluation of
_ alternatives to the implementation of
- this volume regulation, the
- Administrator of the AMS has
determined that this final rule will not
_ have a significant economic impact on a
" substantial number of small entities and
- that this action will tend to effectuate
the declared policy of the Act.:
Pursuant to 5 U.S.C. 553, it is-further
found end determined that it is.
impracticable, unnecessary, and _
contrary to the public interest to give
preliminary notice; engage in further
public procedure with respect to this
- action dand that good cause exists for not
" postponing the effective date of this
action until 30 days after publication in
_the Federal Register. This is because

" there is insufficient time between the

date when information became - .

. available upon which this regulation is

based and the effective date necessary

" 'to effectuate the declared policy of the
- Aect. . -
. -In addition, market infoermation

- needed for the formulation of the basis
for this action was not available until

- June 286, 1990, and this action needs to be
effective for the regulatory week which
begins on July 1, 1990, Further, :
interested persons were given an
opportunity to submit information-and
views on the regulation at an open
meeting, and handlers were apprised of

" -its provisions and effective time, It is
necessary, therefore. in order to

- effectuate the declared purposes of the
Act; to make this regulatory provision
effective as specified.”

_ List of Subjects in7 Cl’-'R Part sm

Lemons. Marketmg agreements, and
Reporting and recordkeepmg
. requirements.
For the reasons set forth in the

preamble, 7 CFR part 910 is amended as -

follows:

PART 910—-[AMENDED]

1. The authonty citation for 7 CFR
part 810 continues to read as followa

.+ : Authority: Secs, 119, 48 Stat. 31, a8
- amended; 7 U.S.C. 601-674.

Note: This section will not, appear in the
*-Code of Federal Regulations.

2, Section 910.724 is sdded to read as

“follows:

| §910.724 Lemon Regulation 724.
. The quantity of lemons grown in
- California and Arizona which may be

. June 30, 1991,

handled during the period from July 1 -
through July 7, 1990, is estabhshed at '
400,000 cartons.

Dated: June 27, 1990.
Rabert C. Kesney, -

Deputy Director, Fruit and Vegetable
Division.

lFR Doc. 90-15337 Filed 6—28-90' 8 45 am]
BiLLING CODE 10028 ,

7CFR Pafrt 928

- {Docket No. FV-90-167FR]

Approval of Expences and °

. Assessment Rate for the Marketinq

Order Covering Papayas Grown m
Hawail -

' AGENCY’ Agncultural Marketmg Servlcet

USDA.
ACTION: Final rule.

SUNMMARY: This final rule approves a:
budget authorizing expenditures and
establishes an assessment rate for the
1990-91 fiscal year (July 1~june 30)

. under Marketing Order No. 928. The

expenditures and assessment rate are
needed by the Papsya Administrative
Committee (PAC) established under this
order to pay its expenses and collect
assessments from handlers to pay those
expenses. This action will enable the
PAC to perform its duties and the -
marketing order to operate.

EFFECTIVE DATES: July 1, 1980 through‘

FOR FUR‘I’HER INFORMA'I’ION COHTAC‘F'
Gary D. Rasmussen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washmgton,
DC 20090-8456; telephone: (202) 475~
3918.

summzmmv mr-onmﬂou. This
final rule is issued under Marketing - -

Agreement and Marketing Order No. 928
{7 CFR part 928] regulating the handling

of papayas grown in Haweii. The -
agreement and order are effective under
the Agricultural Marketing Agreement

Act of 1937, as amended (7 U.S.C. 601~ - .

674), hereinafter referred to as the Act.
This rule has been reviewed by the -

' Department in accordance with-
- Departmental Regulation.1512-1 and the ‘s

criteria contained in Executive Order -
12291 snd has been determined tobe a -

_*“non-major” rule.

Pursuant to requirements set forth in

the Regulatory Flexibility Act (RFA) the .
Administrator of the Agricultural . .

Marketing Service (AMS) has: o
considered the economic impact of thls
final rule on small entities. ... ..

The purpose of the RFA is to fit

-regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly "
or-disproportionately burdened.

- Marketing orders issued pursuantto the

Act, and rules issued thereunder, are

... unique in that they are brought about
- through group action of essentially small

entities acting on their own behalf.
Thus; both statutes have small entity

" - orientation and compatibility. -

There are about 120 handlers of
Hawaiian papayas subject to -

 regulations unider the marketing order
_ covering papayas grown in Hawaii and

about 345 papayas producers in Hawaii.

. .Small agricultural producers have been

defined by the Small Business
Administration [13 CFR 121.2] as'tkose
having annual receipts of leas than
$500,000, and small agricultural services

. firms are defined as those whose annual
receipts are less than $3,500,000. The

maijority of the handlers and producers
may be classified as small entities.

This marketing order, administered by
the U.S. Department of Agriculture

. (Department), requires that the
* agsessment rate for a particular fiscal -

year shall apply to all assessable
papayas handled from the beginning of

. such year. An annual budget of

expenses is prepared by the PAC and

‘submitted to the Department for

approval. The PAC members are
handlers and producers of Hawaiian

-+ papayas. They are familiar with the.

PAC's needs and with the costs for

goods, services, and personnel in their

local areas and are thus in a position to
formulate appropriate budgets. The

- budgets are formulated and discussed in
- public meetings. Thus, all directly

affected persons have an opportunity to

participate and provide input.

The assessment rate recommended by

" the PAC is derived by dividing -
. antlclpated expenses by the expected
. pounds of assessable papayas shipped.

Because that rate is applied to actual
shipments, it must be established ata -

"rate which will produce sufficient”

income to pay the PAC'a expected

" expenses, The annual budget and
. -assessment rate are usually acted upon
.+ by the PAC shortly before a season o

starts; and expenses are incurredona

',contmuous basis. Therefore, budgetand
_, assessment rate approvals must be
. expedited so that the PAC will have
‘funds to pay its expenses.

.- A proposed rule conceming thé 1990—

0 budget was published in the Federal - .
- . Register (55 FR 22797, June 4,1990). .. .. :
..:Comments on the proposed rule were -
. invited from interested persons until
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June 14, 1990. No comments were
received.

The PAC met on May 3, 1990, and
unanimously recommended a 1990-91
budget with expenditures of $827,837.
The 1990-91 budget is similar in scope to
the $814,030 budgeted for 1989-90. The
1990-91 budget contains $367,837 for
program administration, $400,000 for
advertising and promotion, and $60,000
for research and development. The
budget increase is primarily due to
increases for employee salaries,
retirement plan contributions, and PAC
travel. The advertising, promotion, and
research projects will be submitted to
the Department for approval as soon as
the 1990-91 budget is approved.

The PAC also unanimously
recommended an assessment rate for
1990-91 of $0.0085 per pound of
assessable papayas shipped, the same
rate as applied in 1889-80, PAC income
for 1990-81 is expected to total $853,660.
Assessment income, estimated at
$552,500, is based on projected
shipments of 65,000,000 pounds of
assessable papayas. Additional income
includes $200,000 in promotional grants
from the Hawaii Department of
Agriculture and $83,360 from the -
USDA's Foreign Agricultural Service.
Further income includes $7,800 from the
Japan Inspection Program, $18,000 from
the Japan Trade Show, and $12,000 from
miscellaneous sources including - .
interest. Projected 1990-81 income over
expenses {$25,823) is designed to
increase the PAC's relatively low
operating reserve, projected at $37,201
on July 1, 1990.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs would be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

This final rule adds new § 928.220
under this marketing order, based on the
PAC's recommendations and other
information.

After consideration of all relevant’

- matter presented, the information and
recommendations submitted by the .
PAC, and other available information, it
is found that this action will tend to

effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because approval of the expenses and
assessment rate must be expedited. This
marketing order's fiscal year begins on
July 1, 1990, and the PAC needs
sufficient funds to pay its expenses
grhich are incurred on a continuous

asis.

List of Subjects in 7 CFR Part 928
Marketing agreements, Papayas,
Reporting and recordkeeping
requirements.
For the reasons set forth in the

preamble, 7 CFR part 928 is amended as
follows:

PART 928—PAPAYAS GROWN IN
HAWAI

1. The authority citation for 7 CFR
part 928 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

2. New § 928.220 is added to read as
follows:

Note: This section will not appear in the

- Code of Federal Regulations.

§928.220 Expenses and assessment rate.
Expenses of $827,837 by the Papaya
Administrative Committee are
authorized, and an assessment rate of
$0.0085 per pound of assessable papayas
is established for the fiscal year ending
June 30, 1991. Any unexpended funds
from the 1989-80 fiscal year may be
carried over as a reserve. .

Dated: June 26, 1980.
William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division,

[FR Doc. 80-15322 Filed 8-29-90; 8:45 am)
BILLING CODE 3410-02-

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 563 and 563b
[Docket No. 80~1251}
RIN 1550-AA14

- Capital Distributions by Savings

Assoclations

- AGENCY: Office of Thnft Supervision,

Treasury.
ACTION: Final rule.

- SUMMARY: The Office of Thrift

Supervision (the *'Office") is adopting a
rule to apply a uniform regulatory

approach to capital distributions such as
dividends, stock repurchases and cash-
out mergers by savings associations
regulated by the Office. This final
regulation utilizes a tiered approach

- keyed to an association’s satisfaction of

its capital requirement, including any
applicable individual minimum capital
requirement, after giving effect to such
transactions and gives associations
meeting their fully phased-in capital
requirements greater flexibility to
engage in such capital distributing
activities than associations who must
build their capital levels to reach fully
phased-in capitalization.

EFFECTIVE DATE: August 1, 1990.

FOR FURTHER INFORMATION CONTACT:
Valerie J. Lithotomos, Attorney, (202)
8068-6439, John F. Connolly, Assistant
Chief Counsel for Capital Markets, (202)
806-84865, Corporate and Securities
Division; Julie L. Williams, Deputy Chief
Counsel for Securities and Corporate
Structure, (202) 906-6549; Chief
Counsel's Office; J. Douglas Gordon,
Financial Economist, Financial Analysis
Division, (202) 808-8775, Office of the
Chief Economist; Michael P. Scott,
Senior Policy Analyst, (202) 331-4590,
Supervision; Robyn Dennis, Senior
Project Manager (202) 3314572,
Supervision; Office of Thrift
Supervision, 1700 G Street NW.,
Washington, DC 20552,

SUPPLEMENTARY INFORMATION: This
final regulation treats in & uniform
manner capital distributions by savings
associations, including dividends, stock
repurchases and cash-out mergers. The
general approach being adopted is a
tiered, “safe-harbor” system keyed to =
the continued sound capitalization of an
association after giving effect to such
transactions. This approach somewhat
limits such transactions by associations
with capital below their fully phased-in
capital requirements unless the Office
has either raised no objection or given
prior written approval. On the other
hand, it gives other associations, those
that meet their fully phased-in capital
requirements and have not been notified
by the Office that they are associations
in need of more than normal
supervision, significant management
discretion to effect such transactions out
of capital in excess of their fully phased-
in capital requirements.

This final regulation is being adopted
by the Office but was proposed by its
predecessor agency, the Federal Home
Loan Bank Board (the “FHLBB"). On -
August 9, 1989, the Financial Institutions
Reform, Recovery, and Enforcement Act

" of 1988, Pub. L. No. 101-73, 103 Stat. 183

(“"FIRREA") was enacted. FIRREA
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established the Office as the primary.
federal regulator of the safetyand
soundness of all savings associationg
and their holding companies. FIRREA
abolished the FHLBB effective 60 days
after the statute’s enactment. Section’
401(h)} of FIRREA provided, however,
that orders, resolutions, determinations,
and regulations of the FHLBB in effect .
. on FIRREA's date of enactment were to
remain in force and effect until
modified, terminated, set aside, or
superseded in accordance with
applicable law by the appropriate
successor agency. The Office is the -
successor federal agency responsible for
the continuation of this rulemaking in
the interest of protecting the safety and
soundness of savings associations. The
Office is adopting this final rule under
its autharity to fssue regulations to
provide for the safe and sound operation
of savings associations under sections
(3)(b)(2), 3(e)(1), and 4 of the Home
Owners Loan Act, 12US.C.
1462a(3)(b)(2), 1462a(e)(1) and 1463.

1. Reasons for Amending the Current
Approach to Capital Distributions

The Office believes that uniform
treatment of these transactions by
regulation provides a consistent policy
regarding savings associations’ capital
needs and the necessity of preserving
and enhancing the capital level of all
associations. Adequate capital is
essential to the safe and sound
operation of savings associations
because it provides a buffer to absorb
losses resulting from associations’
operational and financial policies. .
Furthermore, in order to protect their
equity interests and the market for their
shares, investors may impose a
prudential discipline on associations’
management and on their policies and
strategies. A uniform approach
addresses the Office’s concerns
regarding associations' distribution of
their capital, which serves to reduce the
capital cushions helping to protect the
‘safety and soundness of savings
associations from the effects of financial
loss.

In formulating a rule, however, the
Office recognizes that it is imperative
not to discourage capital formation or
much needed investment into savings
associations by financially solid
investors. To facilitate such investment,
the Office seeks to assure investors that
the savings associations in which they
have equity stakes will be subject to
consistent, reasonable regulation of
their capital and capital distributions.
Such regulation must require that
sufficient capital be invested in
associations to ensure their safe and
sound operation but also should permit

investors to redeploy any surplus capital
to serve their investment objectives.

To protect the safety and soundness
of the association while encouraging
such capital formation, the Office is
adopting a safe-harbor approach,
ellowing capital distributions without
specific approval by associations within
parameters set by the Office. This safe-
harbor approach predicates an
assoclation’s ability to make such
preapproved capital distributions on the
association’s capital level and
supervisory condition. This rule enables
the owners of associations meeting their
fully phased-in capital requirements and
not in need of more than normal
supervision to redeploy capital in excess
of their fully phased-in levels (“surplus
capital”) to meet their own business
needs and investment objectives. For
example, a holding company owning an
association with surplus capital may
wish to shift that surplus capital to other
subsidiaries in light of their current
business needs and subsequently to
reinvest such capital in the association
if the association’s capital needs
increase. Other shareholders of a
savings association may simply be
secking a reasonable return on their
investment. In the interest of the safety
and soundness of savings associations,
however, the safe-harbor sceks to
ensure that savings associations making
such capital distributions remain
soundly capitalized efter giving effect to
the capital distributions.

I1. Current Treatment of Capital
Distributions; Dividends, Stock
Repurchases and Cash-Out Mergers

Dividend payments, stock
repurchases, and cash-out mergers are
currently treated in dissimilar ways

_ despite their similar economic

consequences for an association’s
capitalization. The treatment of
dividend payments is based on the type
of transaction and on factors such as
whether and how lgng ago the
association converted from mutual to
stock form and whether an acquisition
of control of the association by a
holding company or other party resulted
in the imposition of dividend
restrictions. Stock repurchases are
currently only controlled by regulation if
the association has converted from
mutual to stock form, with substantially
greater restrictions applying if the
conversion was within three years of the
date of the proposed repurchase.
Currently, de novo stock associatiors
are not subject to regulatory limitation
on their dividend payments or stack
repurchases. Finally, cash-out mergers
have been dealt with on an application-

" by-application basis in accordance with

evolving perspectives of the Office. The
following is a discussion of the current -
treatment of each type of transaction.

A. Dividends
The ability of a savings association to

- pay dividends frequently has been

subject to restriction, with such :
restriction varying markedly depending
on whether the association is a

“converted association or {s subject to

dividend restrictions imposed as
conditions to approval of a change of
control or holding company application,

- A converted association is prohibited
from paying cash dividends if, on a pro
forma basis, the association’s regulatory
capital would be reduced below its
regulatory capital requirement or the |
amount required for the association's
liquidation account. See 12 CFR
563b.3(g)(2). Converted associations also
are prohibited for the first three years
after conversion from paying dividends,
other than stock dividends, in excess of
one-half of the greater of: (1) The
converted association's net income for
the current fiscal year, or (2) the average
of the association’s net income for the
current fiscal year and not more then
two preceding fiscal years. See 12 CFR
583b.3(g)(3).

During the last several years, a
variety of dividend restrictions have
been imposed, some on a case-by-case
basis, by the Office or the FHLBB as
conditions to approval of holding
company and change of control

_ applications. The FHLBB initially

employed a three tier dividend approach
keyed to associations’ capitalization in
practices implementing the FHLBB’s
policy statement on “Regulatory Capital
Maintenance Obligations of Acquirers
of associations™, adopted on August 12,
1988, 53 FR 31761 (Aug. 19, 1988).

Under the current version of this three
tier approach being used by the Office -
until this regulation becomes effective,

. an association with capital in excess of

its fully phased-in capital requirement
on a current and pro forma basis may
pay dividends without supervisory
approval up to 100 percent of its
cumulative net income for the preceding
eight quarters as reflected on the
association’s quarterly reports to the
Office, less dividends previously paid in
the period. If an association satisfies its
current regulatory capital requirement,
but does not meet its fully phased-in
capital requirement, the association may
not pay dividends without prior
approval of its Supervisory Agent. An
association is prohibited from paying a
dividend if its capital is below, or would
fall below, its regulatory capital
requirement after paying the dividend.
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B. Stock Repurchases

Currently, the only general restrictions
on stock repurchases by savings
associations are the restrictions
applicable to stock repurchases by
converted associations, which are the
same restrictions applicable to dividend
payments by such converted
associations. This includes the 50
percent of net income test if the
association converted within three years
of the date of the proposed dividend or
repurchase. See 12 CFR 563b.3{g)(2) and
(g)(3). Furthermore, the FHLBB's
Corporate Governance II proposal
would have provided also that stock
repurchases by all associations be
treated in the same manner as dividend
payments. Accordingly, such
repurchases would have been perxmtted ’
only if the association on a pro forma
basis would continue to meet its
regulatory capital requirement.

In addition, no converted association
may repurchase any of its stock from
any person for three years after
conversion with the exception of: (i) A
repurchase on a pro rata basis pursuant
to an offer approved by the Office and
made to all shareholders of such
association, (ii) the repurchase of
qualifying shares of a director, or (iii)
the purchase on the open market by the
association’s tax-qualified or non-tax-
qualified employee stock benefit plan in
an amount reasonable and appropriate
to fund the plan. See 12 CFR 563b.3(g)(1).
Additionally, § 563b.3(g)(4) preapproves
open market repurchase programs .
provided that the following conditions
are met: (i) No more than 5 percent of
the association’s or holding company's
outstanding capital stock is to be
repurchased during any six-month
period, (ii) the association’s ratio of
regulatory capital to total liabilities
would not be reduced below 8 percent of
total liabilities, and (jii} the repurchases
would not adversely affect the financial
- condition of the association. Board Res.

- No. 88-31, Jan. 20, 1988, 53 FR 2477 (Jan.
28, 1988).

C. Cash-Out Mergers

Cash-out mergers can have similar
effects to dividends and stock A
repurchases, although the analysis is
more subtle. From the perspective of the
acquiring thrift, a cash-out merger is a
purchase of an asset—albeit, a
comparatively large purchase and one
that carries both assets and liabilities
and hence increases the leverage of the
resulting entity. From the perspective of
the safe and sound operation of the
acquiring and resulting association and
the deposit insurance system, however,
the transaction represents a cash

payment by the acquirer to the
shareholders of the acquired association
without a corresponding decrease in the
association’s liabilities. Consequently,
the new combined association has less
capital to support the same level of
assets, thereby decreasing its capital-to-
assets ratio. The greater leverage of the
resulting entity is a reflection of the
system-wide reduction in net worth. To
demonstrate the similarity between a
cash-out merger and a stock repurchase,
the following example is illustrative,
Assume that a merger was effected
through payment to the acquired thrift's’
stockholders of shares of new “class B"
stock issued by the acquiring thrift. -
Subsequently, the resulting entity
repurchases of all of the class B stock.
The net effect would be the same from
an economic perspective as if the merger
had originally been a cash-out merger.

In considering the proposed approach
to cash-out mergers, it is worthwhile
noting that the Federal Reserve Board
(“FRB”) has adopted a policy against
diminution in capital strength to support
expansion proposals.? Under this policy,
the FRB generally will only approve an
expansion proposal if, before
consummation of the acquisition, the
acquiring bank raises new equity capital
replacing most of its cash outlay for the
acquisition and/or commits to raise
additional new capital within a short
time period to replace the remainder of
its cash outlay.

H1. The Proposal
A. The Regulation

The Federal Home Loan Bank Board,
the predecessor agency to the Office,
issued its proposed capital distribution
rule,® which was keyed to the

t See Citicorp, 72 Ped. Res. Bull. 497 (1988). See,
Security Pacific Corporation, 72 Fed. Res. Bull. 800
{1988); New York Company, Inc., 74 Fed. Res. Bull,
257, 264~265 (1988).

3 In brief, the Office considers the following
transactions, as defined in the proposed regulation,
to be “capital distributions” subject to the tiered

approach. First, all non-stock dividends (in cash or |

in kind}) on and repurchases of an association’s
common or preferred stock, are defined as capital
distributions, as are repurchases of such stock. All
of these transactions entail the payout of a savings

" association's capital to its shareholders or to those

investors with entitlements to become shareholders.
The term “capital distribution” also encompasses
cash-out mergers, as defined above, because they
cause the acquiring or resulting association to have
a lower capital-to-assets ratio on a pro forma basis
than the acquiring association had before giving
effect to the transaction. Finally, the Office would
be authorized to find that other transactions
involving the payout of capital by an association

‘are capital distributions to be subject to this

regulation.

soundness of an association’s
capitalization and the safety of its
operation, on August 7, 1989. Board Res.
No. 89-2342, 54 FR 33926 {(August 17,
1989). The supplemental information to
the proposal discussed at length the
Board's rationale for its proposed
regulation and specifically requested
comment on designated issues and
alternative approaches. A summary of
the proposal is set forth below because
the Office, after full consideration of the
comments received and discussed
below, has decided that it is desirable in
the interest of safety and soundness to
adopt this final rule patterned closely
after the proposal with certain
modifications as also set forth below.
The modifications are being made in -
response to the comments received and
in light of further deliberations of the
issues involved by the Office with
knowledge of the statutory changes
made by FIRREA.

The proposed regulation provided for
three tiers of associations. The three
tiers were: (1) Tier 1, an association that
has net capital exceeding its fully
phased-in capital requirement and that
was rated in one of the top two
categories of the MACRO system; (2)
tier 2, an association with either (a) net
capital ? above its regulatory capital
requirement but below its fully phased-
in capital requirement, or (b) net capital
that would qualify it for tier 1, but that
was not rated in one of the top two
categories of the MACRO system and
(3) tier 3, an association that has net
capital below the amount of its
regulatory capital requirement.

An association would have been
considered to be in a lower tier, such as
tier 2 instead of tier 1, if its capital
would fall into the lower tier either
immediately prior to, or on a pro forma
basis after giving effect to, a proposed
capital distribution. The percentage by
which a tier 1 association’s net capital-
to-assets ratio would exceed the ratio of
its fully phased-in capital requirement to
its assets was referred to as its “surplus
capital ratio”.

A tier 1 association would have had
the greatest discretion to make capital
distributions. The proposal permitted a
tier 1 association without application to
make aggregate capital distributions
during a calendar year up to the amount
that would reduce its surplus capital
ratio to one-half of its surplus capital
ratio at the beginning of the calendar
year, as adjusted to reflect its net

3Net capital was an association’s capital as
defined under generally accepted accounting
principles ("GAAP capital”) plus qualifying
subordinated debt and redeemable preferred stock.
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" income to date during the calendar year.
If the association wished to make
capital distributions in an amount
greater than the “safe-harbor” atandard,
it was required to obtain advance
regulatory approval. This limit on tier 1
associations’ capital distributions was
thought necessary to prevent rapid
capital decreases by such associations
{particularly those only temporarily
meeting the tier 1 criteria) because
accounting information is imperfect, net
worth levels can change quickly, and
association-specific conditions may
make a capital distribution conirary to
the interest of safety and soundness.

Under the proposal, associations that

. qualified as tier 2 associations on either
a current or pro forma basis would not
have been authorized to make capital
distributions except upon advance -
written approval by the Office’s

-supervisory staff in accordance with
Office guidelines issued to ensure fair
and uniform naticnal implementation of
the proposal in accordance with the
Office’s national policies. The preposed
tier 2 treatment generally was intended
to force tier 2 associations to build their
capital levels through the retention of

- earnings while simultaneously adepting

an applications process to provide relief

* in-appropriate circumstances. It also

sought to provide an‘incentive through

- the tiered system in this and other

regulations for such associations to

. attain compliance with their fully

. phased-in capital requirements and to
benefit from concomitant increased
management discretion in advance of
the required compliance dates under the

Office's regulations. The Office believes .

that it is crucial for all associations to
strive to build their capital above their
‘minimum capital requirements and to
attain fully phased-in capitalization as
rapidly as possible.

The proposal prohibited capital
distributions by tier 3 associations
because they did not meet even their

- minimum capital requirements. This
treatment was based on the premise that
protection of the safety and soundness
of such associations and the deposit
insurance system demanded that tier 3
associations preserve any existing
capital and dedicate any earnings to
building their capital.

The requirements of the proposal
would have applied generally to all
associations, including those with

" current outstanding dividend limitation
agreements. The proposal would have
supplanted all more lenient dividend
agreements and associations with more
restrictive dividend agreements could
have complied with the proposed
standards providing notice to the

supervisory staff, unless supervisory
objection was received.

‘The proposal’s threshelds for capital
distributions were keyed to whether
associations had net capital equal to
their minimum regulatory capital

. requirements or fully phased-in capital

requirements under former 12 CFR
563.13, 563.14, and 563.14~1. The ]
propesal expressly stated that its tiers
would be adapted to any future changes
to associations’ capital requirements,
including but not limited to the adoption

~ of risk-based capital regulations under

consideration at that time by the
Office’s predecessor agency and other
federal banking agencies and any
capital requirements imposed by
FIRREA. Accordingly, references in the
proposal to the terms regulatory capital,
regulatory capital requirement and fully
phased-in capital requirement were
stated to relate not only to the then-
current regulations (§§ 561.13, 563.13
and 563.14) but also to any successors to

. those regulations.

The proposal also stated the intent

. that the tiered approach be used as a
. guide for various types of corporate

restructurings and reorganizations. One
such use was in establishing the amount
of proceeds from a mutual-to-stock
conversion by an association that its
holding company would be permitted to
retain, The amount permitted would
depend upon the capital tier into which
the association fell on a pro forma basis.
Because such a transaction is the

economic equivalent of the association -

receiving all of the conversion proceeds
and then paying a dividend to the
holding company, under the proposal,
the amount of proceeds retained by the
holding company would be aggregated
with the association's other capital
distributions subject to the ceiling for
the association's capital tier.

Another transaction that the proposal
stated would be appropriate to treat as a
capital distribution was the -
capitalization of a holding company in a
reorganization. Under the proposal’s
standards, the amount of capital infused
into the newly formed holding company
by the association would be aggregated
with other capital distributions for the
period and would be limited by
application of the tiered ceilings.

B. Specific Comments Solicited

The FHLBB, in addition to seeking
comment on the entire proposal,
expressly sought comment on specific
alternative provisions. First, the
proposal solicited comment on the
appropriate treatment of growth in the
regulation, although the proposal also
discussed the likelihood that growth
issues would be dealt with separately in

accordance with FIRREA and the
Office’s policies. It should be noted,
however, that the proposal limited
capital distributions by tier 1
associations without supervisory
approval to the extent that their growth
reduced their surplus capital ratios to
their permitted annual capital
distribution floors. Second, the praposal
gsolicited comment on what other types
of capital distributions should be
determined to be capital distributions
either explicitly in this regulation or by
the proposal's provision permitting the
Office to make a subsequent finding that
an activity constitutes a capital
distribution. Third, the proposal also
sought views on the appropriate
treatment of capital distributions related
to employee stock option plans. Fourth,
the proposal also inquired about the
appropriate treatment of preferred stock,
as well as the legal and financial
consequences for associations of a
regulatory prohibition on the payment of
dividends on preferred stock. Finally,
the proposal sought a remedy, without
excessively complicating the regulatory
scheme, for the potential for
associations to make capital .
distributions up to their permissible
limits early in a year, perhaps
anticipating significant losses later in
the year. .
-In requesting comment on alternative
regulatory approaches, the proposal also
inquired whether the use of a sliding-
scale approach would be preferable to
the proposed tiered approach. Another
option discussed was an earnings
approach patterned after the traditional
approach under dividend agreements of
limiting capital distributions by
associations not meeting their fully
phased-in capital requirements to 50
percent of net income for the prior eight
quarters and limiting capital
distributions by tier 1 associations to
100 percent of net income for such
period. The proposal raised the inquiry
whether this approach would improve
tier 2 associations’ ability to raise their
capital levels by facilitating market
access. Finally, the proposal sought
comment on the elimination of either the
50 percent of current net income
restriction or any restriction for capital
distributions by tier 1 associations.

IV. Analysis of Comments Received

The Office has fully considered the
substantial number of comments

_received on all aspects of the proposal

and has modified the proposal in a
number of aspects based on these
comments. Many of the comments
received are explicitly discussed below,
although all of the comments were
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considered. The discussion below of the
comments received sets forth the
Office’s analysis of the comments and
the Office’s rationale for changes that it
has decided to make or to refrain from
making after consideration of the
comments. Following discussion of the
comments, this text sets forth a
summary of the modifications made
from the proposed regulation.

The Office received 30 comments
regarding the proposed capital
distributions rule. The majority of the
comments (16) were submitted by
associations. Of the remaining
comments, the Office received 5
comments from law firms representing
savings associations, 3 each from
holding companies of savings and loan
associations and investment banking
firms, 2 from private individuals, and 1
from a trade association representing
agsociations. :

A. The Rulemaking

Several commenters argued that the
regulation was unnecessary in light of
the capital regulation to be adopted by
the Office pursuant to the mandate of
FIRREA or discussed the need for the
Office to conform the proposed
regulation to the capital regulation.
Several commenters also requested an
extension of the comment period for this
regulation, partially based on a need to
assess the new capital regulation. The
Office considered these comments but
determined that provisions restricting
capital distributions by savings
associations are necessary in the
interest of safety and soundness and are
consistent with FIRREA, particularly
because these provisions will limit
associations from making excessive
capital distributions that retard
achievement of their fully phased-in
capital requirements as promptly as
possible. :

New section 5(t) of the Home Owners’
Loan Act {“HOLA"), added by section
301 of FIRREA, requires the Director of
the Office to adopt capital standards for
associations that are no less stringent
than the capital standards applicable to
national banks. See section 5(t)(1)(c) of
HOLA, 12 U.S.C. 1464(t)(1)(c). The
statutory limitations on dividend
payments by national banks are set
forth in sections 56 and 60 of the
National Bank Act, 12 U.S.C. 56 and 60.
Section 56 states, in pertinent part, as
follows:

No assoclation * * * shall, during the time
it shall continue its banking operations,
withdraw, or permit to be withdrawn, either
in the form of dividends or otherwise, any
portion of its capital. If losses have at any
time been sustained by any such association,
equal to or exceeding its undivided profits

then on hand, no dividend shall be made; and
no dividend shall ever be made by any
association * * * to an amount greater than
its net profits then on hand * * *12US.C.
56.

Section 60 states, in part, that:

The approval of the Comptroller of the
Currency shall be required if the total of all
dividends declared by such association in
any calendar year shall exceed the total of its
net profits of that year combined with its
retained net profits of the preceding two
years less any required transfers to
surplus * * *12U.S.C. 60.

This final rule, consistent with FIRREA's
directive, on balance, is as stringent or
more stringent than the standards
applicable to national banks. Tier 2
associations, in particular, are being
forced to attain fully phased-in
capitalization faster than they would be
under the national bank standards. For
tier 1 associations, the approach
implemented under this rule, although
different, is comparable to the OCC's
standards because the ability of tier 1
associations to pay out surplus capital is
dependent upon the association having
earnings and capital in excess of their
fully phased-in capital requirements.

The Office has determined that
commenters had excellent notice of the
Office's intended action regarding
capital distributions to provide a basis
for informed comment. Commenters had
notice of the comprehensive proposal for
this regulation, the proposed risk-based
capital regulation, and the specific
capital requirements set forth in
FIRREA. These issuances formed a
sound basis for informed comment,
particularly since the capital regulation
only affects the tiering of this regulation
and a number of commenters expressly
premised their comments on the Office
adopting the tiering structure of this
regulation.

B. The General Approach: Modifications

Several commenters addressed the
flexibility that various provisions of this
regulation, including use of an
association’s MACRO supervisory
rating in determining whether it is a tier
1 or tier 2 association, give to the

. supervisory staff to issue guidelines and

to make subjective supervisory
decisions regarding associations’ capital
distributions. Other commenters
recommended following a more flexible,
case-by-case approach relying upon
individual determinations made by
supervisory staff keyed to ensuring the
safe and sound operation of savings
associations.

The Office generally agrees with these
latter commenters that giving flexible
supervisory authority to its supervisory
staff is essential to ensuring the safety

and soundness of savings associations
and is consistent with the statutory
mandate of FIRREA. This delegation of
discretionary authority within
parameters set forth in this rule and
guidelines to be issued gives greater
authority to those individuals with the
greatest knowledge of individual
associations under their charge and of
safety and soundness problems
presented by such associations, while
ensuring the ability of the Office to
oversee the fair and uniform
implementation of this regulation. This
approach has been adopted for many
types of regulatory actions over the last
several years and also is the basic
regulatory and supervisory approach
followed by the federal banking
agencies. Finally, this approach also
gives the supervisory staff the necessary
flexibility to deal with the capital plans
and exemption requests submitted
pursuant to FIRREA by associations
seeking to attain capital compliance, in
some instances through securities
issuances.

One commenter urged €limination of

" the separate treatment for capital

distribution purposes for newly
converted associations. The Office has
determined to follow its traditional

.approach towards such associations for

purposes of this regulation, with sonie
modification to the conversion
requirements.

C. Tier1

The largest number of commenters
stated that the proposed rule would
require overly restrictive treatment of
tier 1 associations, which are highly
capitalized associations posing no major
supervisory problems. They stated that
this treatment is even more unwarranted
in light of the higher capital
requirements and “fully phased-in
capital standards” under FIRREA. This
“super-capital requirement” penalizes
without cause the best capitalized
savings associations, it was argued,
especially those with current earnings.
Commenters stated that this is the very
group that should be granted greater
management discretion to make
business determinations and to compete
in the capital and business markets
without undue regulatory interference.

Some commenters also argued that
there is no supervisory record
supporting the need for the imposition of
a “super capital requirement” on tier 1
associations, particularly in light of the
fact that an association is not treated as
a tier 1 association and does require
supervisory approval under the tier 2
criteria if its capital will fall below its
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fully phased-in capital standard on & pro
forma basis,

Finally, a number of commenters
raised the concern that overly restrictive
treatment of tier 1 associations prevents
or causes uncertainty regarding the
ability of the owners of thrifts to recoup
their investments even if the association
will continue to satisfy its fully phased-
in capital requirement after withdrawal
of the association’s surplus capital by its
owners. This, in turn, it was stated, will
deter investments in savings
associations by strong, well-capitalized
corporations and investors who need
assurance of their ability to redeploy
their invested capital as long as their

savings association remains well
capitalized.

The Office generally agrees with the
goals and recommended regulatory
approaches advanced by these
commenters and believes that
clarification of the Office’s intent and
certain modifications will assuage these
concerris: The main reason for requiring.
a prior notice and objection procedure
for tier 1 associations making capital

ratios by more than half is that the
Office wants its supervisory staff to
have the opportunity to review an

. association’s overall financial and
operational condition on a pro forma
basis before such a significant decrease
in capital is permitted. One-half of an
association’s surplus capital ratio is a

large safe-harbor, and is being expanded .

further by this final rule’s modification °
to permit all of current net earnings plus
one-half of surplus capital at the
‘beginning of the year to be paid,
provided that the payment would not -
constitute an unsafe and unsound
practice. The standard for review of
notices to make additional distributions
abave the safe-harbor is intended to
ensure that the distributions are not.
inconsistent with the safe and sound
operation of the tier 1 association.
Absent such a safety and soundness .
problem, the Office will not raise any
objection to the notice.

Some commenters recommended only
requiring tier 1 associations dropping
below one-half of their surplus capital

‘ratios to provide advance notice and an
opportunity for supervisory objection.
One commenter recommended having
associations certify that their capital
would continue to exceed their fully
phased-in requirements on a pro forma
basis. The Office concurs with the first
comment and has modified this final

- rule to adopt this recommendation. The

Office does not believe that a formal

certification process is necessary.

D. Tier2

Some commenters argued that the
criteria for flexibility to make capital
distributions should be in compliance
with current capital requirements,
particularly in light of the increased
capital requirements under FIRREA.
Others agreed with the proposed
treatment of tier 2, while others
recommended a flat prohibition on
capital distributions by tier 2
associations, both aimed at forcing tier 2
associations to reach fully phased-in
capital as quickly as possible. The
Office continues to believe that it is
essential to limit associations generally
from making capital distributions that
would defer meeting their fully phased-
in capital requirements, particularly in
‘light of the very short phase-in period
under FIRREA and the Office’s capital
regulation.

A few commenters contended that the
higher capital requirements, new

- enforcement powers, and increased

supervisory authority granted by

~ FIRREA allow greater protection of -

safety and soundness, as well as case-- -

distributions cutting their surplus capital . by-case determinations, making it

‘unnecessary to adopt such rigid
prohibitions against capital

distributions. They stated that sore .

capital distributions, particularly
dividend payments, should be permitted
without application by tier 2 . , .
associations, particularly in light of the

traditional 50 percent earnings approach -

imposed as conditions on approval of
acquisition of control applications. They
said that the supervisory staff under
their expanded supervisory and
enforcement authority could restrict
capital distributions by certain tier 2 .
associations to less than this safe- =
harbor amount if necessary based on

-'safety and soundness determinations.

The Office believes that these points
have merit, and, accordingly, this final
rule has been modified from the
proposal to increase the *safe harbor”
for capital distributions by tier 1
associations and to permit tier 2
associations to make capital
distributions without a requirement for
supervisory approval from 25 to 75 '

percent of their net income during their . -

most recent four-quarter period, less
capital distributions previously made
over the same period, dependent upon
how close the association is to meeting
its fully phased-in capital requirement.
Tier 2 associations are divided into
three sub-classifications, based upon the
risk-based capital phase-in schedule
contained in part 587, with the final -
movement from tier 2 to tier 1 based on

. the phase-in schedule applicable to

qualifying supervisory goodwill and

impermissible subsidiaries. The
distinctions between the sub-
classifications in tier 2 are the risk-
capital requirements applicable on
January 1, 1991, January 1, 1993, and
January 1, 1995.

One comment raised was that
imposition of restrictions on the
payment of dividends on common and
preferred stock will create inducements
for associations to issue varied esoteric
types of debt securities with equity and
convertibility features, as well as
accompanying options, rights and
warrants for conversion or stock

‘purchasea It is contrary to the goal of

increasing associations' equity capital to
create incentives for the issuance of
subordinated debt or preferred stock
rather than common stock. These

_potential market distortions would be

exacerbated by the different treatment
for new and currently outstanding
issuances of securities. To avoid these
problems, this final rule permits a tier 2

_ association to make capital distributions

from 25 to 75 percent of its net income
over its most recent four-quarter period

-without supervisory approval regardless

of the type of security issued or whether
it is for new or outstanding securities.

‘Furthermore, in deciding upon -

applications to make capital

. distributions exceeding the tier 2 limit, a
factor the Office will regard as’
- supporting approval of such a request

would be if the agsociation proposes. to

. undertake a new equity offering raising
. its capital level consistent with an

overall plan to achieve comphance with
its fully phased-in capital requirements
and that the net effect of such an
offering will affirmatively promote the
safe and sound operation of the
association. ]

~ Anumber of other commenters
recommended following an earnings

. approach as was done traditionally with

acquisition of control applications and
as was proposed in the dividend
restriction proposal issued by the Office
of the Comptroller of the Currency
(*OCC").* The Office has adopted in -

. 4The Office of the Comptroller of the Currency
issued a proposed regulation on dividends on
August 186, 1989, The. proposal has two major

. components:

(a) A national bank is prohibited from paying
dividends in an amount greater than its net profits

' . theén on hand after deducting its losses and bad
' debts.

{b) The OCC must approve the payment of any

" dividend if the amount of all dividends (common

and preferred), including the proposed dividend,
declared by the bank in any calendar year exceed
the total of the bank’s net profits of that year to date
combined with the retained net profita of the
previous two years, less any required transfers to

" surplus or a fund for the retirement of any preferred

stock. See 54 FR 33711 (Aug. 16, 1989).
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this final rule limited earnings “safe
harbors” for tier 2 and has eliminated
any penalty for earnings in tier 1. To
achieve this agency’s goals of building
associations’ capital levels to
associations’ fully phased-in capital
levels as promptly as possible and
ensuring maintenance of sound
capitalization while attracting much
needed investment from well-capitalized
parties to savings associations, the
Office has decided to use its own tiered
approach, which is, on balance, as
stringent as the earnings approach
proposed by the Office of the
Comptroller of the Currency.

E. Tier3

A few commenters contended that tier
3 associations should be permitted to
pay a small amount of dividends (e.g.,
up to 20% of earnings) if other identified
criteria are satisfied. Other commenters
contended that there should not be a flat
prohibition on tier 3 capital distributions
since special circumstances will arise,
such as in working with a tier 3
association's capital plan. For example,
under FIRREA, a state-chartered savings
-association may be required to divest
itself of nonconforming subsidiaries and
may seek to spin off those subsidiaries
as dividends to its holding company or
affiliates. Furthermore, one commenter
contended that FIRREA prohibits
sanctions or penalties against
associations in compliance with
acceptable capital plans. Supervisory
staff should have discretion to deal with
the capital distributions of individual
associations in considering their capital
plans, it was argued.

The Office believes that these
concerns are adequately addressed by
the final rule. As a general rule
applicable to all tier 3 associations, the
rule permits the Office to approve
capital distributions by tier 3
associations upon the association
making a compelling showing that a
capital distribution would affirmatively
promote its safe and sound operation.
For example, an association’s capital
plan may envision attaining capital
compliance through a stock issuance, for
which the ability to pay a modest
amount of dividends is essential to the
ability to sell the stock.

F. Use of MACRO Ratings in
Establishing Tiers

A substantial number of commenters
approved of the use of associations’
MACRO ratings in establishing their
appropriate tier because a MACRO
rating represents a summary review of
an association’s operations,
management and risk profile. These are
necessary factors to consider in addition

to capital in determining the operational
flexibility that an association should
have from regulatory control, although
one commenter reasoned that capital
should not be double-counted in
MACRO and as the other controlling
factor. Other comments urged the Office
not to use MACRO ratings in
establishing tiers for two reasons. First,
the MACRO rating is a confidential
examination rating, disclosed to
associations for the first time within the
past year, that associations are not
permitted by the Office to disclose to the
public. Establishing tiers based on the
MACRO rating will serve to disclose the
ratings. Second, because of the
confidential nature of the MACRO
ratings and the examination information
forming the bases for the ratings,

associations will not be able to explain h

or provide updated information
regarding the rating to its depositors,
shareholders and the investing public.

While the Office is sympathetic to the
concern expressed by some of these
comments, the Office believes that it is
important to factor in the overall
supervisory position of an association in
determining the extent of capital
distributions that the association should
be permitted to make without regulatory
approval. The Office, however, is
modifying this final rule’s means of
factoring into tier 1 criteria an
association’s overall supervisory
condition. Instead, a tier 1 association,
in addition to satisfying its fully phased-
in capital requirement, must not have
been notified by the Office that it is an
association in need of more than normal
supervision, a standard incorporating an
association’s MACRO rating. If an
association meeting its fully phased-in
capital requirement has been so notified,
it could be deemed either a tier 2 or tier
3 association at the discretion of the
District Director. It should be noted that
on December 31, 1994 and thereafter, the
capital distinction between a tier 1 and
tier 2 association will no longer exist
because an association’s minimum
capital requirement will be its fully
phased-in capital requirement. Thus, the
only remaining distinction will be
whether the association is one in need
of more than normal supervision.

G. The Application and Notice Process

A number of comments recommended
use of a preapproved, advance schedule
of capital distributions over the coming
year or other period rather than
requiring approval of each capital
distribution, especially quarterly
dividends by tier 1 associations. The
Office concurs with this suggestion to
reduce the administrative burden on
associations and on the Office’s

supervisory staff and has incorporated
this process into the final rule.

A large number of commenters said
that the Office should not require
separate applications for capital
distributions associated with
transactions otherwise requiring the
submission and approval/disapproval of
applications, such as cash-out mergers
or holding company reorganizations.
The Office never intended to require
such redundant applications or notices
for such capital distributions but has
clarified that fact in this final rule.
Furthermore, subsidiaries of savings and
loan holding companies may satisfy the
notice requirement of this rule by
submitting the notice required under
§ 584.5.

H. Treatment of Cash-Out Mergers and
Other Specific Types of Distributions

Several commenters.requested the
Office not to treat cash-out mergers as
capital distributions because: (1) A cash-
out merger is an “arm'’s length”
negotiated transaction; (2) there is no
conflict of interest between board of
directors and shareholders approval of
such transactions and their receipt of
dividends and (3) the acquiring
association is “purchasing” an asset
with value determined by arm’s length
negotiation, thereby distinguishing it
from dividend payments. Although the
Office appreciates these points that
distinguish some aspects of cash-out
mergers from dividends or other capital
distributions, the Office continues to
view cash-out mergers as distributions
of capital by the acquiring associations
to the shareholders of the acquired
asgsociations. This, in turn, leverages the
acquiring associations' remaining
capital over a larger asset base, thereby
reducing the capital buffer needed to
preserve safety and soundness and to
protect the deposit insurance system.
Therefore, the Office believes that
supervisory evaluation of the effects of
such a transaction as part of
congideration of the merger application
is appropriate. Furthermore, the amount
of capital distribution permitted should
be determined by the resulting
associations' pro forma capitalization.

A few commenters argued that ESOPs
are both major parts of employees’
benefit packages and valuable capital
raising tools. They have been treated
specially in other regulations, such as
the mutual-to-stock conversion
regulations, because of their significance
to associations and to their employees.
Accordingly, it was argued, they should
not be treated the same as other capital
distributions.
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Similarly, it was argued that standard
open market stock repurchase programs,

o particularly those related to ESOPs or

employee dividend reinvestment plans,
should not be treated the same as other

. capita} distributions.

The Office believes that all of these
comments are dealt with by the fact
that, except generally for tier 3

' associations, capital distributions can

be made within the safe-harbor amounts
or in higher amounts if approved by
‘supervisory staff as long as they are
"consistent with safety and soundness.

- Accordingly, it is appropriate to have

- individual supervisory determinations

for sueh transactions.

. L Effects of Proposed Regulation on .
Assocrdtrons' and the Capztal Rar’émg
Process’ © "

Several commenters strongly
" expressed the view that the proposed
rule would hamper the capital raising
efforts that will be necessary in light of
the higher capital standards under the
new capital regulation required by the
FIRREA. Access to the capital markets
will be essential under FIRREA and
under the new requirement for
associations to submit capital plans. The
. concern expressed is that through the

" imposition of an unnecessarily stringent

capital distributions regulation, the’

_ ability of all associations, even soundly-
: capitahzed and well-managed
. associations, to raise capital will be

_eroded. Commenters contended that

" even well-capitalized associations will
be prevented from paying dividends
and, thus, new investments in savings

- associations in the form of the issuance

of equity securities will be seriously - -
discouraged and perhaps eliminated.

- . ‘The sentiment was particularly strong
- regarding the restrictions on the ability

- of associations to pay dividends on their
stock, which many commenters
~indicated is a very powerful leverto
"‘raise capital. Orie commenter stated that
“'investors would be unlikely to purchase
stock if the rate of return is restricted by

- an artificidl standard unrelated to the

economic ability of the association to
pay the dividends.

" '¥It was repeatedly commented that the -

- proposal will serve not only to
. discourage capital formation of

associations, but thereby also to defeat

its intended purpose of protecting the . -.
insurance fund. Making it more difficult
for savings associations and their -
holding companies to raise capital .
threatens, not protects, safety and
soundness, it was said. By discouraging

- . institutional investors there would be &
. reduction of stock prices and the

increase of the cost of capital for

1 gavings associations. One commenter -

stated that not only will the regulation
have a “chilling” effect on potential
future investments, it may cause
investors currently holding stock to
liquidate their stock holdings, theieby
depressing prices and m the .

. prospect of raising additional new

capital even more unlikely. ’

- Some commenters indicated that even
tier 3 associations should be allowed to
make capital distributions on a case-by<
case basis, because of the overtiding
need to attract new capital to the
industry. It was suggested that tier 1 and

tier 2 associations be permitted to make -
. capital distributions.up to the full :

amount of the excess of their capital

“over their required minimum capital -

levels.’

The Office understands and agrees
that capital raising will be critical in
light of the higher capital standards
recently imposed, and has tried to
balance that goal and the objectives of -

the proposal in fashioning this final rule. -
‘Therefore, the Office has modified the

rule to provide that there be more
flexibility for tiers 2 and 3 to pay capital
distributions than in the current

" proposal. The modification allows tier 2

associations to make distributions from
25 to 75 percent of their net income over

- the most recent four quarters dependent’
upon how close they are to meetmg their -
fully phased-in capital requirements and -

to pay higher amounts upon the
submission and approval of an.
application,

The rule has also been modlfied. 80

that tier 3 associations will be given the  :
.opportunity to apply for an exception
from the general l|:orolnb1txon against the .-

making of capital distributions upon’ the.

" making of a compelling showing to :
“ supervisory personnel that the capital

distribution would affirmatively

-promote the association’'s safe and

sound operation. With respect to tier 3 -
associations, the rule further provides

" that associations that, prior to the-

effective date of this regulation, received
approval of a capital plan which =~ -
provides for payments of dividends will
be permitted to pay such dividends
without need of an additional
application énd approval as long as the-

~ ‘association remains in complrance with .
Cits ‘capital plan.

Also, because the Office shares the -

- commenters concerns that the ability of’
"'gavings associations to raise new = -

capital in the securities markets is of .

_ critical importance, the Office has
amended the rule to provide expressly -

that a factor that would weigh in favor
of approval of an association’s request
to pay additional dividends would be if
the association is proposing to make a
new offering of equity securities and the

. overall effect of the offering and the
" amount of dividends proposed to be -
"paid, on balance, would raise an

association’s capital level and have &
beneficial effect on the safe end sound
operation of the assdciation.

‘Some commenters noted that few
associations under the proposed rule
would qualify as tier 1 associations and
that the restrictions placed on tier 1

" asgociations were unnecessarily harsh’
: and counter-productive. The Office :

concurs that it is appropriate to give
more flexibility to tier 1 associations -
than originally provided in the proposal.

" Therefore, the Office has modified the -
" rule to allow a tier 1 association to make

capital distributions up to 100 percent of

» the @ssociation’s net income during the
" current calendar year plus the amourt

that would reduce by one-half its
surplus capital ratio at the beginning of

- the calendar year with the 30-day -
" notice, but no supervisory approval

required. A tier 1 association also could
make capital distributions in an amount

. equal to its entire surplus capital ratio if

no supervisory objection was received
after it provided 30-day advance written
notice of the capital distribution.

To avoid unfair consequences,
commenters recommended that the
proposed rule be modified to permit
associations, including tier 3

. associations, that have participated in
. supervisory transactions to apply for

permission to make capital distributions..

. The Office believes that modifying the

proposed rule to permit tier 3

- . associations to apply for a waiver from

- the general prohibition against making .
- any capital distributions addresses this
‘concern:

3 J Preferred Stack

The Office specifically asked for
comments on whether preferred stock -

.d1v1dends should be treated drfferently :

under the proposed rule, particularly in
light of associations’ commitments to -

. pay dividends and to accumulate unpaid -

dividends on existing classes of
preferred stock. Generally, most
commenters expressed the view that
preferred stock dividends should be
excluded from the definition of

| dividends forcapital distributions -

purposes.or, at minimum, differentlated

8 from dividends on common stock, Many
" commenters believe that investors in
. préferred stock of savings associations .

have a high expectation to be paid
dividends and want assurance that -
dividends will not unreasonably be
withheld. Although most did not make

_ the distinction, some commenters stated
" that it is desirable for the regulatory

authority to look most favorably upon
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the payment of dividends for
noncumulative preferred stock versus
cumulative preferred stock.

The overriding sentiment in the
comments was that dividends on .
preferred stock should be treated
differently from dividends on common
stock regardless of what tier an
association is placed in. Accordingly, it
was argued that tier 3 associations be
permitted to maintain consistent, if
nominal, dividend policies when
supported by a consistent record of
profitability and capital improvement in
accordance with a reasonable business
plan.

The major area of concern in the
comments was that the issuance of
preferred stock is a fundamental
mechanism for raising capital as
required under FIRREA and the
proposed rule will virtually eliminate the
use of this mechanism. Preferred stock
will be extremely difficult, if not
impossible, to market, it was argued,
and will demand higher rates of return if
investors believe that the dividend is in
question. It was suggested that
associations pay dividends on preferred
stock so long as the payment of such
dividends does not reduce the
association’s capital below the minimum
capital requirement in effect at that
given time.

Numerous commenters requested that
the Office recognize and make a
distinction between and afford different
treatment to {/.e. to grandfather

" associations’ ability to pay dividends on
preferred stock), preferred stock that
was issued prior to the effective date of
the proposed rule and preferred stock
that is issued thereafter.

The argument was made several times
that an association that has already
issued preferred stock has entered into a
contract with the holders of the stock
and is committed to pay a specified
amount to the stockholder in dividends.
Because in most instances the dividends
are cumulative, a failure or inability to
pay the dividend does not relieve the
association of its liability to pay the
dividend. The liability for the unpaid
dividends wil continue to grow, affecting
the reputation of the association and
making it increasingly difficult for the
association to raise new capital. One
commenter stated that the proposed rule
would retroactively and unilaterally
alter the factors the investors relied
upoén in making their investment. Asa .
result, investors will seek in the future to
invest in other industries where the .
ground rules are not in constant danger
of being changed.

Some commenters noted that ..
depending on the terms of already
existing preferred stock, preferred

stockholders may take certain actions
with negative results, such as placing
their own representatives on the board
of directors, in the event their dividends
are not paid. Two commenters stated
that the inability of issuers to make
dividends payments on existing

" preferred stock could trigger defaults

and subsequent acceleration under an
association's debt instruments.

Commenters also referenced the
proposed rule issued by the OCC and
requests were made to provide ‘
congistent treatment for insured
associations as with national banks
because that was the intent of FIRREA.
The Office wishes to point out that this
final rule is more closely tailored to the
capital positions of savings associations
than the OCC rule, and is, on balance,
as stringent as the OCC treatment of
capital distributions.

A commenter also noted that it would
be inconsistent public policy for
regulators to restrict dividend payments
on associations’ stock because this
would cause unnecessary alarm in the
market for all thrift securities and would
inhibit their ability to raise capital.
Numerous commenters were concerned
that the Office may hold too limited a
view of dividends and their impact on
capital,

This is not the case. The Office is

sensitive to the industry’s capital raising -

ability and understands the role the
ability to pay dividends plays in this
process. The Office recognizes the
importance of associations being able to
pay dividends on stock issuances, and
recognizes the particular concerns
regarding the payment of dividends on
preferred stock, and the consequences
of non-payment. The Office also
recognizes that it is important to
encourage new investments in
associations and that the payment of
dividends affects this process. The
Office believes that the modifications
that it is making, as discussed above, to
the amount of capital distributions
associations, particularly those in tier 2,
are permitted to make effectively
addresses these concerns,

The Office believes, however, thata"
balance must be struck between the
need to raise much needed capital and
the need to protect adequate capital
levels for the safe and sound operations
of associations. The Office believes that,
in attempting to strike this balance, the
utilization of a prudent and reasonable .
approach to capital distributions
becomes the overriding concern. The -
Office, in recognizing the importance of
the industry’s capital-raising ability, has
modified the proposed rule to facilitate

~capital raising by all associations. One

result of these modifications will be that

limited dividends on common and
preferred stock can be paid by all
associations, so long as certain
conditions exist. The Office also
believes that eliminating the flat
prohibition for tier 3 associations to
make capital distributions will alleviate
some concerns of the commenters.

K. Status of Existing Agreements

The concern was raised by several
commenters that the proposed rule
would supersede legally binding
dividend limitation agreements that are
already in existence. These contracts
were entered into by many acquirers of
associations in good faith and were
considered to be enforceable under the
terms of the original agreements. It was

. raised that there exists a high

probability that there could be challenge
in court to the breaching of such
agreements. It was claimed that this
type of action on behalf of the Office
will set a dangerous precedent that may
make it difficult for the Office to find
participants for future transactions.
Several commenters questioned the
authority of the Office allegedly to
abrogate its previous agreements.

It was suggested that the proposed
rule provide for the grandfathering of all
existing dividends agreements, offering
the makers of such agreements the
option of reforming their agreements in
accordance with the new rule. If this is
not done, in addition to the inherent
unfairness of the result, it sends a
negative signal to those who would
invest in the thrift industry, at a time
when attracting outside capital is of
paramount importance.

One commenter focused specifically
on the unfairness in supervisory
acquisitions and supervisory .
conversions of troubled or failed thrifts
where the FHLBB agreed to allow
acquired or recapitalized associations to
operate for a specified period of years
under capital and business plans that
allowed the associations to
systematically improve their capital
position over that period of time. The
proposed rule would unjustifiably
burden these particular associations, it
was argued, because such asrociations
would be most likely classified in tier 3
because the terms of their capital plans
do not require them to maintain capital
that meets the usual regulatory capital
requirements, As tier 3 associations,.
furthermore, they would be forbidden
from making capital distributions. .
Another commenter requested that
completed FSLIC-assisted acquisitions
in which forbearances were granted be
exempted because public policy would
not be well served if the Office elected
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. to void its side in negotiated arms-length
transactions. .

The Office is very cognizant of the
above concerns and criticisms, but, in
the interests of safety and soundness
has determined to adopt the position
that the proposed rule supersedes less
stringent dividend agreements and
. conditions of approval that were entered
into or imposed prior to the effective
date of this regulation. Agreements and
conditions that are more stringent than
the rule’s standards, however, shall not
be superseded automatically by this
rule. The routine agreements and
conditions imposed in connection with
the approval of helding company and
change of control agreements generally
are considered to be less stringent than
the restrictions imposed by this rule and
are therefore superseded by this rule.
Associations subject to more stringent
agreements or conditions have the
opportunity to submit a written notice to
the Office for a determination, to be
made within 30 days of receipt of the
written notice, of whether the facts
warrant the continuation of said
agreements or conditions or whether
this rule's standards shall apply.

Supervisory staff will analyze
whether the safety and soundness
concerns warranting the initial
imposition of these more stringent
agreemenis or conditions continue to
exist. The Office believes it is justified
in this approach because it is consistent
with the intent of Congress in enacting
FIRREA and the modifications discussed
above to allow associations in any tier
to pay capital distributions under
certain circumstances, which is a more
flexible approach than originally
proposed. The rule, as madified, does
not prohibit any association, even a tier
3 association, from making capifal
distributions with regulatory approval if
a finding is made that the capital
distribution, on balance, will
affirmatively promote the safe and
sound operation of the association.

L. Discrimination Against SAIF-
associations

Although it was implied in several
comments, it was specifically stated by
one commenter that the proposed rule
would make capital considerably more
difficult to obtain for many Savings
Association Insurance Fund (“SAIF”}-
associations and would discriminate
against such associations in favor of
Bank Insurance Fund (“BIF"’}-
associations. The Office does nat
believe that the rule is discriminatory in
this regard. All associations should be
obligated by their regulators to adhere
to prudent capital distribution standards

and the final rule is consistent with the

- .clear intent of FIRREA. .

V. Modifications Made to ﬂw Proposed
Regulation

The Office has determined that it is
essential to the safe and sound .
operation of savings associations to
adopt the proposed regulation, with
certain modifications noted below, for
the reason set forth in issuing the
proposed regulation and discussed
above in addressing specific comments
received. The Office has decided,
however, to modify cestain provisions of
the proposed regulation based on
comments received and the Office’s
further policy deliberations in light of
the statutory changes made by FIRREA
and the Office's corresponding
regulatory amendments.

First, due to the explicit capital
standards of FIRREA and the Office’s
risk-based capital regulation adopted on
November 7, 1989, the capital measurs
and capital tiers used are adjusted, as
anticipated in issuing the proposal and
as assumed by many commenters, to
correspond to the new statutory and
regulatory provisions. Accordingly, this
final regulation is eliminating use of the
“net capital” concept incorporated in
the proposed regulation. The final
regulation is keyed to an association’s
total capital as defined in § 587.5(c} of

the Office’s revised capital regulation (to

be codified at 12 CFR 567.5). An
association’'s minimum regulatory
capital requirement means compliance
with its tangible capital, leverage ratio
and risk-based requirements set forth in
§ 567.2 of the capital regulation, to be
codified at 12 CFR 567.2. Compliance
with an asseciation's fully phased-in
capital requirement means compliance
with its minimum capital requirements
under the statutory and regulatory
standards as they would be applicable
on December 31, 1994. Furthermore, this
final rule clarifies that for associations
to be in compliance with their minimum
capital requirements or their fully
phased-in requirements,’ they also must
satisfy any applicable individual
minimum capital requirement. Finally,
the Office has eliminated the exclusive
use of associations' MAERO ratings in
determining their capital tiers. Instead,
this rute excludes from tier 1 any
association that has been notified that it
needs more than normal supervision, a
standard incorporating an association's
MACRQ rating.

& “Fully phased-in capital requirement”™ as
defined in this rule means an association’s minimom
capital requirement under the statutory and
regulatory standards to be applicable an December
31. 1894 .

- Second, this final rule also clarifies -

. that distributions in kind, that is non-

cash distributions, are covered by this
regulation. Such distributions in kind
shall be valued and accounted forin -
accordance with generally accepted
accounting principles. -

Third, the provisions of the proposal
controlling capital distributions by tier 1
associations are being revised to allow
such associations greater discretion to
make capital distributions while
retaining supervisory authority to
prevent a capital distribution that would
constitute an unsafe and unsound
practice. The safe-harbor for tier 1

- associations under this final rule allows

a tier 1 association to make capital
distributions without supervisory
approval during a calendar year up to
100 percent of its net income to date
during the year plus the amount
reducing its surplus capital ratic
measured at the beginning of the
calendar year by one-half. A tier
association may make capital
distributions ¢yen in excess of this
amount if it does not receive supervisory
abjection to a 30-day advance notice of
the distribution, a requirement modeled
on that currently applicable to dividends
by associations that are subsidiaries of
holding companies pursuant to 12 CFR
584.5.

Fourth, the Office has decided that in
view of the need for tier 2 associations
to attain fully phased-in capital
compliance as rapidly as possible that
this final rule generally should retain
restrictions on capital distributions by
tier 2 associations. This final rule,
however, does permit a tier 2
association without edvance
supervisory approval to make capital
distributions from 25 to 75 percent of its
net income during its most recent four
quarters, minus distributions previously
made over that period, dependent upon
how close they are to meeting their fally
phased-in capital requirements.

Allowing this range of distributions
tied to the capital level of the
assaciation prevents a flat prohibition
by associations seeking access to the
capital markets, while generally
requiring associations to add some
portion of their current net income to
retained earnings. Tier 2 associations
also may obtain supervisory approval to
make capital distributions over these
amounts for demonstrably sound
reasons, which will be detailed in
guidance to be issued. The final
regulation facilitates the receipt of such
approval by permitting the advance
supervisory approval of a schedule of
prospective capital distributions, rather
than requiring advance written approval
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of each capital distribution, such as
each quarterly dividend on an issuance
of preferred stock. The Office believes
that this change is reasonable in light of
the fact that tier 2 associations are
satisfying their minimum capital
requirements under FIRREA and the
Office’s risk-based capital rule, although
the Office seeks to make such
associations meet fully phased-in
capitalization as promptly as feasible
and definitely within the capital phase-
in schedule.

Fifth, associations failing their
minimum capital requirements, even if
they are operating under approved
capital plans, are classified for purposes
of this regulation as tier 3 associations.
Associations operating under approved
capital plans, however, may make
capital distributions consistent with -
their capital plans or expressly
authorized by the Office in approving
related transactional applications (e.g.,
preferred stock applications). To be able
to make such capital distributions, the
association must make a compelling
showing that the making of capital
distributions by an association
affirmatively promotes its safe and
sound operation.

Associations that have already
received approval of a capital plan prior
to the effective date of this rule, will not
be required to apply again to be
permitted to pay dividends envisioned
by their plans, but may make payments
in accordance with their approved
capital plans, provided they are
o{herwxse in compliance with such

ans

Sixth, this final rule clarifies the
notification and application process
under this rule, which is intended to
avoid imposing an unnecessary
administrative burden on associations
or the Office’s supervisory staff. The
first such provision enables an
association to satisfy the notice or
approval requirements under this rule
by several means. An association can
receive advance approval of a schedule
of capital distribution in accordance
with supervisory guidance to be issued
on this matter, thereby avoiding the
need for individual notice of each
quarterly or semi-annual dividend or of
numerous stock repurchases conducted
as part of a planned repurchase
program. Furthermore, this notice
requirement is satisfied by associations
that are subsidiaries of holding
companies submitting their required
notices under 12 CFR 584.5.

Another alternative means of
notification permits associations seeking
to make capital distributions requiring
supervisory approval under this rule to
satisfy the notice requirement by

submission of their applications.
Preapproved schedules in appropriate
instances may also be used to obtain
supervisory approval of capital
distributions requiring such approval.
Finally, an application submitted to
comply with another rule also may be
used to satisfy the notice of approval
requirement of this rule. In the case of a
submission of a capital plan, however,
the burden is on the association to
clearly state that an application is
serving a dual purpose. Generally,
determination of whether to permit the
capital distribution under this rule will
be treated simply as an additional

matter to be resolved by the supervisory -

staff member dealing with the
application under the other regulation.

Seventh, this final rule does not
contain the express delegations of
authority that were contained in the
proposed regulation, The delegations
will be contained in a new system
reflecting the delegations being
developed by the Office to facilitate
access to and updating of all of its
delegations of authority without
undertaking rulemakings to achieve the
purpose.

Eighth, this final rule states that a
factor that would be regarded favorably
by the Office in deciding upon
applications to make capital
distributions over the limits set in
paragraphs (b)(1), (b)(2), and (b)(3)
would be if an association is proposing
to make additional issuances of equity
securities that would raise the
association’s capital level and that,
overall, with any attendant capital
distributions, would have a beneficial
effect on the safe and sound operation
of the association.

Ninth, this final regulation simply sets
forth expressly the Office’s inherent
authority to prohibit capital
distributions by any association, even if
within the safe-harbor amounts .
provided for its tier, if a supervisory
finding is made that the capital
distribution would constitute an unsafe
or unsound practice.

Finally, the Office took action upon
this final rule in accordance with the
regulatory review procedures adopted
by Federal Home Loan Bank Board
Resolution No. 88-269 and published at
12 FR 13156 {April 21, 1988), as a result
of action on a final rule on March 28,

1990 by the Acting Director of the Office.
‘Executive Order 12291

The Office has determined that this
regulation does not constitute a “major
rule” and, therefore, does not require the
preparation of a final regulatory impact
analysis.

Paperwork Reduction Act

The collection of information
contained in this final rule has been
submitted to the Office of Management
and Budget for review in accordance

~ with the Paperwork Reduction Act of

1980 (44 U.S.C. 3507). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Paperwork Reduction Project
(1550), Desk Officer for the Office of
Thrift Supervison. Washington, DC
20503, with copies to the Director,
Information Services, Office of Thrift
Supervision, 1700 G Street NW., :
Washington, DC 20552.

The collection of information in this
final rule is in 12 CFR 563.134. This
information is required by the Office of
Thrift Supervision to monitor dividends
paid and stock repurchased by savings
associations. This information will be
used to ensure the safe and sound
operation of the thrift industry. The
likely respondents are savings
associations in stock form seeking to
pay dividends to their shareholders or to
repurchase outstanding stock.

Estimated total annual reporting
burden: 19,200 hours.

The estimated total annual reporting

" burden per respondent varies from 2 to 8

hours, depending on individual
circumstances, with an estimated
average of 4 hours.

Estimated number of respondents:
1200 savings associations.

Estimated annual frequency of
responses: 4.

Regulatory Flexibility Act

It is certified that the provisions of the
Regulatory Flexibility Act do not apply
to this final rule because it will not have
a significant economic impact on a
substantial number of small entities.
This is reflected by the fact that no
comments on the proposed rule
addressed this issue.

List of Subjects in 12 CFR Part 563 and
563b

Accounting, Advertising, Bank deposit
insurance, Currency, Flood Insurance,
Investments, Reporting and
recordkeeping requirements, Savings .
associations, Securities.

Accordingly, the Office hereby
amends parts 563 and 563b, subchapter
D, chapter V, title 12, Code of Federal

‘Regulatlons. as set forth below:
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Subchapter D—Regulations Appilcable to
&fl Savings Assoclations

PART 563~-OPERATIONS

1. The authority citation for part 563
continues to read as follows:

Authority: Sec. 2, 48 Stat. 128, as amended
(12 U.S.C. 1462); sec. 3, as added by sec. 301,
103 Stat. 278, (12 U.S.C. 1462a); sec. 4, as
added by sec. 301, 103 stat. 280 {12 U.S.C.
1463); sec. B, 48 Stat. 232, as amended (12
U.S.C. 1464); sec. 10, as added by sec. 301, 103
Stat. 318 (12 U.S.C. 1467a); sec. 11, ag added
by sec. 301, 103 Stat. 342 (12 U.S.C. 1468); sec.
18, 64 Stat. 891, as amended by sec. 821, 103
Stat. 267 (12 U.S.C. 1828}; sec. 1204, 101 Stat.
662 (12 U.S.C. 3806); sec. 202, 87 Stat. 982, as
amended (42 U.S.C. 4106).

2. Section 563.134 is added to subpart
E to read as follows:

§ 563.13¢ Capital distributions.

(a) Definitions—{1) Capital
distribution means:

(i) Any dividend paid or other
distribution in cash or in kind (valued
and accounted for in accordance with
generally accepted accounting
principles} made on or with respect to
any shares of an association, but not
including a dividend consisting of shares
of the association;

(ii) Any payment made by an
association to repurchase, redeem, retire
or otherwise acquire any of its shares;

" {iif) Other distributions charged
against the capital accounts of an
assoclation;

(iv} Any payments to shareholders of
an association by an acquiring
association to acquire ownership of the
association, other than distributions of
shares of the acquiring association; and

(v) Other types of transactions
determined by the Office to entail the
payout of capital by an association.

{2} Capital means total capital as
defined under § 567.5(c} of this
subchapter.

(3) Fully phased-in capital
requirement means an association’s
capital requirement under the statutory
and regulatory standards to be
applicable on December 31, 1994, as
modified to reflect any individual
minimum capital requirement applicable
to the association.

(4) Minimum capital requirement
means an association’s tangible capital,
leverage ratio and risk-based capital
requirements as required by § 567.2 of
this subchapter, as modified to reflect
any individua} minimum capital
requirement applicable to the
association.

(5) Net income means an association’s
net income computed in accordance
with generally accepted’ accountmg
principles.

(6) Shares means common and
preferred stock; any securities
convertible into such stock; and any
options, warrants, or other rights for the
acquisition of such stock.

(7) Surplus capital ratio means the
percentage by which an association’s
capital-to-assets ratio exceeds the ratio
of its fully phased-in capital requirement
to its aasets.

(8) Tier 1 association means an
assaciation that has capital inmediately
prior to, and on & pro forma basis after
giving effect to, a proposed capital
distribution that is equal to or greater

~ than the amount of its fully phased-in

capital requirement,

(9) Tier 2 association means an
association that has capital immediately
prior to, and on a pro forma basis after
giving effect to, a proposed capital
distribution that is equal to or in excess
of its minimum capital requirement, but
that is less than the amount of its fully
phased-in capital requirement.

{10) Tier 3 association means an
association that has capital immediately
prior to, or on a pro forma basis after
giving effect to, a proposed capital
distribution that is less than the amount
of its minimum capital requirement.

(b) Limits on capztaI distributions—(1)

" Tier 1 Association. A tier 1 association -

is authorized to make capital
distributions during a calendar year up
to 100 percent of its net income to date
during the calendar year plus the
amount that would reduce by one-half
its surplus capital ratio at the beginning
of the calendar year. A tier 1 assaciation
shall not make capital distributions in
excess of the foregoing limit except in
accordance with the notice and
opportunity for objection process
provided in paragraph (e} of this section.

{2) Tier 2 Association. A tier 2
association is authorized without the
need for approval by the Office to make
capital distributions in accordance with
the following schedule:

(i) If an association’s current capital
satisfies the risk-based capital standard
that would be applicable to it as of
January 1, 1993, computed based on its
current portfolio, it may make capital
distributions up to 75 percent of its net
income over the most recent four-
quarter period;

(i) H an association’s current capital
satisfies the risk-based capital standard
that would be applicable to it on
January 1, 1981, computed based on its
current portfolio, it may make capital
distributions up to 50 percent of its net
income over the most recent four-
quarter period;

(iii) If an association’s current capital
satisfies its current risk-based capital
requirement, the association may make

capital distributions up ta 25% of net
income over the most recent four-
quarter period; and

(iv) In computing an association’s
current permissible amount of capital
distributions, an association must
deduct the amount of capital
distributions that it has previously made
during the most recent four-quarter
period.

A tier 2 association shall not make
capital distributions in excess of these
limits except in accordance with the
prior written approval process provided
in paragraph (e) of this section.

(3) Tier 3 association. A tier 3
assoclation is not authorized to make
any capital distributions:

(i) Unless it receives prior written
approval granted pursuant to paragraph
(e) of this section; or

(ii) In the case of an assaciation
operating in compliance with an
approved capital plan, the capital
distribution is consistent with the
association’s capital plan. A tier 3
association may submit a separate
request for authorization to make capital

- distributions, or may make such request

as part of another request or application

- that is related to the capital distribution.

In the case of such a combined filing,
however, the request for authorization
to make capital distribution must be
clearly identified as such.

(4) The Office may prohibit any
capital distribution otherwise permitted
under this section upon a determination
that the making of a capital distribution
would constitute an unsafe or unsound
practice. Among the circumstances
posing such risk would be a capital
distribution by a tier 1 or tier 2
association whose capital is decreasing

. because of substantial losses.

(5} An association meeting the tier 1
capital criteria but that has been
notified that it is in need of more than
normal supervision shall be treated as a
tier 2 or tier 3 association, unless the
Office determines that such treatment is
not necessary to ensure the
association’s safe and sound operation.
The District Director shall have
discretion to determine whether to treat
the association as a tier 2 or tier 3
association for this purpose, and if
treated as a tier 2 association, to
establish which subset of tier 2
standards will be applicable to that
association.

(8) No asscciation may make a capital
distribution prohibited by any statute or
regulation, including but not limited to
§ 563b.3(g) of this subchapter, or
prohibited by any agreement entered
into by the association with the Office
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(or its predecesseor agencies) or the
FDIC, unless:

(i) With respect to § 563b.3(g} of this
subchapter, approval is granted under
part 583b of this subchapter; or

(ii) With respect to other limitations,
prior approval is granted pursuant to
paragraph {e) of this section.

(c) Notice or approval of capital
distributions. An association must
provide its District Director with 30-day
advance written notice of all proposed
capital distributions whether or not

- supervisory approval is required under
this section. For capital distributions
requiring approval under this section, an

_association shall provide this prior
notification by submission of a written
application to make such capital
distributions. A separate notice or
application is not necessary if & notice
or application providing sufficient
information to the District Director ia
required under other Office regulations.

. -for the making of the proposed capital -

distribution. In such instance, the
standards of this section shall be used
as part of the eriteria for determining the

- appropriateness of and appropriate

amount of capital distributions to permit
in approving, not disapproving, or
conditioning the other application. An
association has the burden of stating
clearly that the notice or application
submitted for other purpases is also
serving as its notice or application for
purposes of this section. Associations
may seek approval or provide notice of
prospective capital distributions by
submitting schedules of such
prospective capital distributions in
accordance with supervisory gmdance
on such procedures.

(d} Corperate reorganizations. The
tiered limits set forth above in
paragraph (b} of this section shall be
applicable to any direct or indirect
distributions of capital te affiliates,
including those in connection with
corporate reorganizations.

(e) Supervisory action. (1) In -
determining whether to object to capital
distributions in excess of the safe-
harbor amount under paragraph (b}(1) of
this section, the Office will evaluate
whether the exception would be
fnconsistent with the safe and sound
operation of the tier 1 association. In
determining whether to approve capital
distributions in excess of the safe-
harbor amounts under paragraph (b)(2)
of this section, the Office will evaluate
whether the exception would :
affirmatively promote the safe and
sound operation of the tier 2 association.
The Office also may authorize a capital
distribution by a tier 3 association under
paragraph (b){3) of this section upon a
compelling showing that such a capital

distribution would affirmatively
promote the safe and scund operation of
the tier 3 association. A factor that
would be regarded favorably by the
Office in deciding upon applications to
make capital distributions above the
limits set in paragraphs (b}(1). (b)(2) and
(b}(3) of this section is whether an
association will be making additional
equity security issuances that would
raise an association's capital level and,
that overall with any attendant capital
distributions, would have a beneficial
effect on the safe and sound operation
of the association. Such authorization
may be granted separately, or in
conjunction with approval of & related

submission or application, such as a

capital plan or acquisition of control -
filing. An application for such .

supervisory approval under paragraphs
(bj(2) and {b)(3) of this section shall set

. forth all information determined

sufficient for supervisory purposes and
shall substantiate why the requested
capital distribution should be permitted
under the applicable criteria for its tier.

(2) The requirements of this section
shall supersede the provisions of . .
agreements or conditions to approved
applications contrelling associations’
capital distributions that were less
stringent than the restrictions imposed
under this rule,

{3) An association subject to
restrictions under an agreement or
application condition that are more
stringent than the restrictions imposed
by this rule may submit a written notice
to its District Director seeking to be
subject to thia rule. The Office within 30
days of receipt of the notice will
evaluate the notice and make a
determination of whether the facts
initially warranting imposition of the
more stringent agreement or condition
warrant the continuation of those
restrictions or if the provisions of this
section should apply to the association.

PART 563b—CONVERSIONS FROM
MUTUAL TO STOCK FORM

8. The authority citation for part 563b
continues to read as follows:

Authority: Secs. 2, 5, 48 Stat. 128, 132, as
amended {12 U1.S.C. 1462, 1464): sec. 3, as .
added by sec. 301, 103 Stat. 228 (12 U.S.C.
1462a); sec. 4, as added by sec. 501, 103 Stat.
280 (12 U.S.C. 1463}): sec. 10, as added by sec.
301, 103 Stat. 318 (12 U.S.C. 1467a); secs. 3,
12-14, 23, 48 Stat. 882, 892, 894-895, 801, as
amended (15 U.S.C. 78c, 3-n.w}.

4. Section 563b.3 is amended by
revising paragraph (g)(2) to read as
follows, by removing paragraph (g){3),
and by redesignating paragrapb (g)(4) as
new paragraph (g)(3):

conversions.

»* * R L L]

§563b.3 General principles for

(g) Restrictions on repurchase of stock
and payment of dividends. * * *

» L] L 2 L L ]

(2) No converted association shall
declare or'pay a dividend on, or
repurchase any of, its capital stock if lhe
effect thereof would cause the
regulatory capital of the converted
association to be reduced below the
amount required for its liquidation

-account. Any dividend declared or paid

on, or repurchase of, a converted

-association’s capital stock also shall be

in compliance with § 563.134 of this

- subchapter.
.. . . . e
By the Office of Thrift Supervision.
Timothy Ryan,
Director.
{FR Doc. 9015088 Filed 6-27-80: 10:50 am)
BILLING CODE €720-01-88 .

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120
RIN 3245-AB84

Business Loan Policy; Pufened
Lenders Prognm (PLP) Loana

| AGENCY: Small Business Administration .
* (SBA). . :
" Acmion: Final rule.

SUMMARY: On January 22, 1990, the SBA
published a final rule (55 FR 2049} which
prohibits a Preferred Lender from selling
all or any part of the unguaranteed
portion of a Preferred Lenders Program
(PLP) loan. This final rule clarifies that

.such prohibition applies only to the 20 ,

percent of the PLP loan which is not
guaranteed.

EFFECTIVE DATE: This rule is effective
July 2, 1990. Comments may be
submitted on or before August 31, 1990.
FOR FURTHER INFORMATION CONTACT:
Charles R. Hertzberg, Acting Associate
Administrater for Finance and
Investment, Small Business

- Administration, 1441 L Street, NW.,

Washington, DC 20418, telephone (202) -
653-6574.

SUPPLEMENTARY INFORMATION: On
January 22, 1990, the SBA published a
final rule {55 FR 2049) which prohibits a
Preferred Lender from selling or
transferring all or any part of the
unguaranteed portion of a PLP loan.
Under the PLP, SBA has the guthority to
guarantee 80 percent of & PLP loan and -
the intent of the final rule, as published,
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was to ensure that the remaining 20
percent was not sold or transferred.
SBA has the authority under its
regulations to guarantee less than 80
percent of a PLP loan, if the PLP Lender
s0 requests (see 13 CFR 120.403-2). In
such a case, the PLP Lender could sell or
transfer part of the unguaranteed
portion so long as it retains the
remaining 20 percent. Thus, if a PLP
Lender makes a PLP loan with a 75
percent SBA guaranty, it could sell 5
percent of the loan but it must retain the
remaining 20 percent. It was never the
intent of the SBA to preclude the PLP

Lender from selling all or part of the PLP -

loan where the SBA guaranty is less
than 80 percent of the loan. This final
regulation is a clarification and reflects

. what has been the SBA interpretation
since the promulgation of the rule on
January 22, 1990.

For purposes of the Regulatory
Flexibility Act (5 U.S.C. 805(b)), SBA
certifies that this rule will not have a
significant impact on a substantial
number of small entities. SBA certifies
that this final rule does not constitute a
major rule for the purposes of Executive
Order 12291 since the change is not
likely to result in an annual effect on the
economy of $100 million or more.

The rule does not impose additional
reporting or recordkeeping requirements
which would be subject to the
Paperwork Reduction Act, 44 U.S.C.
chapter 35, .

This final rule does not have
federalism implications warranting the
preparation of a Federal Assessment in
accordance with Executive Order 12612.

There is an administrative need to
promulgate this rule in final form
without prior public notice and comment
because it clarifies what has been SBA
policy.

List of Subjects in 13 CFR Part 120

Loan programs/business.

Accordingly, pursuant to the authority
contained in section 5(b)(6) of the Small
Business Act (15 U.S.C. 643(b)(8)), SBA
amends part 120, chapter I, title 13, Code
of Federal Regulations, as follows:

PART 120—BUSINESS LOAN POLICY

1. The authority citation for part 120
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6) and 636 (a)
and (h).

2. Section 120.403-7(d) is revised to
read as follows:

§ 120.403-7 Limitations on preferred
lenders; SBA access,
* * * - . *

(d) Sale of all or part of unguaranteed
portion. A Preferred Lender is prohibited

from selling or transferring all or any

part of the unguaranteed portion of a

PLP loan when such unguaranteed

portion is 20 percent of the loan. If the

unguaranteed portion of a PLP loan

exceeds 20 percent of the loan, the PLP

Lender may sell or transfer all or any

part of the unguaranteed portion in

excess of that amount.

[Catalog of Federal Domestic Assistance

Programs No. 59.012, Small Business Loans)
Dated: May 29, 1980,

Susan Engeleiter,

Administrator.

[FR Doc. 80-15243 Filed 8-20-90; 8:45 am)

BILLING CODE 8025-01-M

13CFR Part 121

RIN 3245-AA84

Small Business Size Standards
Regulation; Correction

AGENCY: Small Business Administration.
ACTION: Final rule; corrections.

SUMMARY: The Small Business
Administration (SBA) is correcting
typographical errors and inadvertent
omissions in the Small Business Size
Standards regulation which is codified
in part 121 of title 13, Code of Federal
Regulations.

EFFECTIVE DATE: July 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Patricia R. Forbes, Chief Counsel for
Legislation, (202) 653-6573.
SUPPLEMENTARY INFORMATION: On
December 21, 1989, SBA published in the
Federal Register a final rule to amend
the Small Business Size Standards
regulation (54 FR 52634). This regulation
is codified as part 121 of title 13 of the
Code of Federal Regulations. Upon
review of the final rule, several errors
were discovered which the Agency is
correcting at this time,

A typographical error was discovered
in the caption of § 121.401(d). The world
“amono” should be “among”.

The need for a correction was
discovered in § 121.401(e)(3) Example.
The fourth sentence in the example
which reads “Therefore, Firm C would
be considered small because Firm A's
employees plus its employees (2004-50)
would fall short of the 500 employee size
standard as would the total of Firm B's
employees plus its employees
(400+-50)." Should read “Therefore, Firm
C would be considered other than small
because Firm A’s employees plus its
employees plus Firm B's employees
(2004 50+4400) would exceed the 500
employee size standard.” )

The need for changes for clarification
were discovered in § 121.401(f) Example

2. The number “25" is being removed
and "50 of the 70 owned by A" is being
inserted in lieu thereof. Also, “gives” is
being removed and “sells” is being
inserted in lieu thereof. These changes
are necessary to clarify the example.

In § 121.402(b)(2) the phrase
“proceeds from payments of notes -
receivable and accounts receivable,” is
being removed from the second
sentence. This phrase was inadvertently
included."

A typographical error was discovered
in § 121.402(c). The word “fisca1” the
sécond time it appears is being removed
from the first sentence and the word
“fiscal” is being inserted in lieu thereof.

Two changes for clarification are
being made in § 121.401(e)(1). In the first
sentence of § 121.401(e)(1) the phrase
“or before small business self-
certification” is added after the phrase
“during the applicable averaging
period”, In the second sentence, the
phrase “during the entire period” is
being removed and the phrase “for the
entire applicable averaging period” is
being inserted in lieu thereof.

Section 121.407(d) is amended by
adding “or before small business
certification” after “during the
applicable averaging period” in the first
sentence. In the second sentence the
phrase “during the entire period” is
removed and the phrase “for the entire
applicable averaging period” is inserted
in lieu thereof.

A number of typographical errors
were discovered in the Size Standards
by SIC Industry table found in § 121.601.
Therefore, corrections are made to the
following Standard Industrial
Classifications (SICs) and footnotes: SIC
2321, SIC 2421, SIC 28869, SIC 3011, SIC
3263, SIC 3823, SIC 4212, SIC 4953, SIC
6331, SIC 8361, SIC 8711, footnotes 10,
16, 18 and 20.

The word “business” is being added
to § 121.801 between the words “small”
and “size".

A typographical error was discovered
in § 121.908. The word “Genera1” should
be the word “General’.

The phrase “except as provided in
§ 121.1104(b)(2)(i)” is being added before
the “and” at the end of § 121.1103(b) to
clarify that § 121.1104(b)(2)(i) may apply
in lieu of § 121.1103(b).

The following sentence is being added
to the end of § 121.1106(c) as a new
paragraph (2) to conform the size rules
relating to the 8(a) program to those in
effect for SBA's procurement programs:
“Where the Government has specified
an item (or items) for the kit which is
(are) not produced by small business
concerns, then such item(s) shall be
excluded from the determination of total
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value for the purposes of this
subsection.”

-The need for a clarifying phrase was
discovered in § 121.160‘1(8](5) The
phrase “, for example™ is being added
after “including” in the first sentence to
clarify that the list is not all-inclusive.

The following phrase is being
removed from §-121.1601(b}{2}{i}(B):
“SBA Regional Administrator of the
region serving the geographical area in
which the principal office of the
applicant concern, excluding parent
companies and affiliates, is located,
the”. The phrase is being removed to
make the section consistent with new
requirements in the 8(a} eligibility
process.

The need for a phrase change for
clarification was discovered in
§ 121.1601(b)(2)(ii)(A). The phrase “for
the particular procurement” is being
removed and the phrase “for the
particular sole source 8{a) award or the
apparent successful offeror for the
particular competitive 8{a) award” is
being inserted in lieu thereof. This
change is necessary to specify which
award is being referred to.

A typographical error was discovered
in § 121.1602(c). The word “fo’ is being
removed from the first sentence and the
word “for” is being inserted in lieu
thereof,

An inadvertent omission was
discovered in § 121.1604(c). The phrase
“or standing” was inadvertently omitted
after “lack of specificity” in the first
sentence.

An addition for clarification is being
made in § 121.1605(a). The words
“, protested concern” are being added
after “contracting officer” in the first
sentence. This addition is necessary to
make clear that the protested concern
receives a copy of the protest thereby
informing such concern whether the
protest was ever dismissed for lack of
specificity.

The phrase *or the procuring agency
contracting officer” is being deleted
from § 121.1703(b). This change is
necessary to make the section
consistent with the 8(a) regulations and
with § 121.1102{c).

Due to the fact that these corrections
make no substantive change to the
original final rule and merely correct
errors, SBA is not required to determine
if these changes constitute a major rule
. for purposes of Executive Order 12291,
to determine if they have a significant
economic impact on a substantial
number of small entities pursuant to the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) or to do a Federalism
assessment pursuant to Executive Order
12612. Finally, these changes will not
impose an annual recordkeeping or.

reporting requirement on 19 or more
persons under the Paperwork Reduction
Act (44 US.C. Ch. 35).

List of Subjects in 13 CFR part 121

Small businesses, Standard Industrial
Classification Codes.

Accordingly, pursuant to the authority
found at 15 U.S.C. 634(b){6}, SBA makes
the following corrections to Subpart A
of Part 121 of Title 13, Code of Federal
Regulations, Small Business Size
Standards:

PART 121—{AMENDED]

(1) The authority citation for part 121
continues to read as follows:

Authority: Sec. 3(a} and 5(b)(6) of the Small
Business Act, as amended (15 U.8.C. 632(a),
634(b}(6)) and Pub. L. 100-856, 102 Stat. 3653
(1988},

(2) Subpart A of Part 121 of Title 13
Code of Federal Regulations is amended
as follows: i

§ 121.401 [Amended]

a. Section 121.401(d) is amended by
removing “amono” and adding “among”
in lieu thereof.

b. Section 121.401(e)}{3) Example is
amended by removing the fourth
sentence "Therefore, Firm C would be
considered small because Firm A’s
employees plus its employees (200 + 50)
would fall short of the 500 employee size
standard as would the total of Firm B's
employees plus its employees (400 +
50).” and adding “Therefore, Firm C
would be considered other than small
because Firm A's employees plus its
employees plus Firm B's employees (200
+ 50 4 400) would exceed the 500
employee size standard.” in lieu thereof,

c. Section 121.401(f) Example 2 is
amended by removing “25" and adding
*50 of the 70 owned by A" in lien
thereof, and also by removing “gives”
and adding “sells” in lieu thereof, -

§121.402 ([Amended]

d. Section 121.402(b}(2) is amended by
removing “proceeds from payments of
notes receivable and accounts
receivable,” in the second sentence.

e. Section 121.402(c) is amended by
removing “fiscal” the second time it
appears from the first sentence and
adding “fiscal” in licu thereof.

f. Section 121.402(e)(1) is amended by
adding the phrase “or before small
business self-certification” in the first
sentence after the phrase “during the
applicable averaging period” and, in the
second sentence by removing “during
the entire period™ and adding *for the
entire applicable averaging period” in
lieu thereof.

§ 121.407 [Amended]

g. Section 121.407(d) is amended by
adding in the first sentence “or before
small business certification” after
*during the applicable averaging period”
and, in the second sentence, by
removing the phrase “during the entire
period” and by adding in lieu thereof
“for the entire applicable averaging
period".

$ 121.601 [Amended]}

h. The Size Standards by SIC Industry
table is amended as follows:

(1) Following SIC 2329, SIC 2321 is
removed and “2331" is added in lieu
thereof.

(2) SIC 2421 is amended by removing
“Planning” and adding *Planning” in
lieu thereof.

(3) SIC 2869 is amended by removing
*1000” and adding “1,000” in lien
thereof,

(4) SIC 3011 is amended by
redesignating ‘6™ as a footnote.

(5) SIC 3263 is amended by removing
“Earthware” and adding “Earthenware”
in lieu thereof.

(8) SIC 3823 is amended by changing
the comma after the word “Variables”
to a semicolon.

(7) SIC 4212 is amended by removing
footnote "'8" and adding “7” as a
footnote follcwing “$12.5".

(8) SIC 4953 is amended by adding
footnote “11" after “Systems”.

(9) SIC 6331 is amended by removing
“$1500” and adding *1,500” in lieu
thereof.

(10) SIC 8361 is amended by removing
“Resiential” and adding “Residential” in
lieu thereof.

(11) SIC 8711 is amended by removing
“Navel” and adding “Naval" in liew -
thereof.

(12) Footnote 10 is amended by
removing “The Commissions received"”
and adding “The commissions
received”.

{13) Footnote 16 is amended by
removing /" and adding “I" in lien
thereof.

(14) Footnote 18 is amended by
removing “specific products” and
adding “specific product” in lieu thereof.

(15) Footnote 20 is amended by

removing “special trade construction

related activities” and adding “special
trade construction related activities” in
lieu thereof.

§121.801 {Amended]

i. Section 121.801 is amended by
addmg the word “business” between the
words “small” and “size”.



27200

. Federal Register / Vol. 55, No.-127 / Monday, July 2, 1990 / Rules and Regulations
_

§ 121.906 [Amended]

. j. Section 121.906 is amended by
removing “Genera!” and adding
“General” in lieu thereof.

§ 121.1103 [Amended]

k. Section 121.1103(b) is amended by
adding “except as provided in
121.1104(b)(2)(i)" before the "and" at the
end of § 121.1103(b).

§121.1106 [Amended]:

1. Section 121.1106(c) is amended by

adding *(1)" before the first sentence . | :

and the following as new paragraph
(a)(2): “(2) Where the Government has
specified an item (or items) for the kit -
which is (are) not produced by small
business concerns, then such item(s)
shall be excluded from the
determination of total value for the
purposes of this subsection.”

§ 121.1601 [Amended]

m. Section 121.1601(a)(5) is amended
by adding *, for example,” after '
“including” in the first sentence.

n. Section 121.1601(b){2)(i)(B) is
amended by removing *SBA Regional
Administrator of the region serving the
geographical area in which the principal
- office of the applicant concern,
excluding parent companies and
affiliates, is located, the”.

o. Section 121.1601(b)(2)(ii)(A) is
amended by removing *for the particular
. procurement” and adding “for the
. particular gole source 8(a) award or the
apparent successful offeror for the
particular competitive 8{a) award” in
lieu thereof.

§ 121.1602 [Amended]
p. Section 121.1602(c) is amended by

removing “fo” from the first sentence.
and adding “for” in lieu thereof.

§ 121.1604 {Amended]
q. Section 121.1804(c) is amended by

adding “‘or standing” after “lack of .
specificity” in the first sentence.

§ 121.1605 [Amended]

r. Section 121.1605(a) is amended by
addmg *, protested concern” after
contractmg officer” in the first
sentence.

§ 121.1703 [Amended)

8. Section 121.1703(b) is amended by
removing “or the procurmg agency
contracting officer”

Dated: June 21, 1990.

Susan S. Engeleiter,

Administrator.

{FR Doc. 80-15244 Filed 6—29—90 8:45 am]
SILLING CODE 8025-01-

DEPARTMENT OF TRANSPORTATION -

Federal Aviation Administration

14 CFR Part 39
[Docket No. 83-ANE-15; Amdt. 39-6428]

Airworthiness Directives; Pratt &
Whitney (PW) JT9D-7R4D and JT9D-
7R4E Turbofan Engines Installed on
Boeing B767 Alrcraft

AGENCY: Federal Aviation
Administration (FAA), DOT.

" ACTION: Final rule.

v

SUMMARY: This action published in the
Federal Register and makes effective as
to all persons an amendment that
supersedes Telegraphic Airworthiness
Directive {TAD) No. T89-11-51 which
was previously made effective as to all
known U.S. owners and operators of
certain PW JT9D-7R4D and JT9D-7R4E
turbofan engines by individual telegram.
This amendment requires ad]ustments
and modifications to the engine vane
and bleed control (EVBC) and the fuel
control unit (FCU), initial and repetitive
inspections of the 3.0 bleed valve
linkages, and restoration of the leading
edge of the fan blades. This amendment
is prompted by an reduction in engine
surge margin caused by engine
deterioration and mistrim of the 3.0
bleed system which could result in
engine overtemperature and loss of
power, or engine inflight shutdown.
DATES: Effective: July 2, 1990.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of ]uly 2, 1990.

Camplmnce As indicated in the body
of the AD.

ADDRESSES: The applicable documents
may be obtained from Pratt & Whitney,
Publications Department, P.O. Box 611,
Middletown, Connecticut 08457, or may
be examined in the Regional Rules
Docket, Room 311, Office of the
Assistant Chief Counsel, Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Karen M. Grant, Engine Certification
Branch, ANE-142, Engine Certification
Office, Engine and Propeller Directorate,

- Aircraft Certification Service, Federal
- Aviation Administration, 12 New

England Exécutive Park, Burlington,
Massachusetts 01803,

SUPPLEMENTARY INFORMATION: On May

" 23, 1989, the FAA issued TAD T89-11-51

applicable to all known U.S. owners and

" operators of certain JTSD-7R4D and

JT8D-7R4E turbofan engines, which

requires adjustments and modxﬁcatlons
to the EVBC and FCU, initial and
repetitive inspections of the 3.0 bleed
valve linkages, and restoration-of the
leading edge fan blades. That action
was prompted by a reduction in engine
surge margin caused by engine
deterioration and mistrim on the 3.0
bleed system. This condition, if not-
corrected could result in engine
overtemperature and loss of power, or
engine inflight:shutdown. The FAA has
determined that a dual engine
overtemperature and loss of power
event resulted from a reduction in surge
margin caused by engine deterioration
and mistrim of the 3.0 bleed system. The
information contained in this AD differs
from TAD T89-11-51, by the addition of
paragraph (a)(3) of this AD, for clarity,
and by amending paragraph (d)(5) of
this AD, for clairty.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impracticable and contrary to public

. interest, and good cause existed to make

the AD effective immediately by
individual TAD issued May 23, 1989, to
all known U.S. owners and operators of
certain JT9D-7R4D and JT9D-7R4E
turbofan engines. These conditions still
exist, and the AD is hereby published in
the Federal Register as an amendment
to § 39.13 of part 39 of the Federal
Aviation Regulations {FAR) to make it
effective as to all persons.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels

_ of government. Therefore, in accordance

with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow

- the procedures of Executive Order 12291

with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it is
determined that this emergency .
regulation otherwise would be

- significant under DOT Regulatory

Policies and Procedures, a final _

- regulatory evaluation will be prepared

and placed in the Rules Docket -
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(otherwise, an evaluation is not }
required). A copy of it, if filed, may be -
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39
Air tranisportation, Aircraft, Aviation

‘gafety, Safety, lncotporatlon by

. reference..

Adophon of the Amendment

Accordmgly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
(FAA) amends 14 CFR part 39 of the

. Federal Aviation Regulahons (FAR) as

follows::

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 1354(a), 1421 and 1423;

49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89. )

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new au'worthmess
directive (AD):

Pratt & Whitney: Applies to Pratt & Whitney

(PW) JT9D-7R4D and -7R4E turbofan

engines installed on Boeing B767 aircraft. -

Compliance is required as indicated, unless

. already accomplished.

To prevent engine overtemperature and
loss of power or engine shutdown inflight,
accomplish the following:

(a) Adjust the engine vane and bleed
control (EVBC), Hamilton Standard, Part
Number (P/N} 776555-3, to the 1.27 engine
pressure ratio {(EPR) bleed trim, and Hamilton
Standard, P/N 776555-5, to 1.27 EPR in
accordance with the instructions of Appendix
2 of this AD (unless already adjusted to 1.32
EPR bleed trim in accordance with the
instructions of Appendix 1 of this AD) as
follows:

(1) Within 5 calendar days or 50 cycles in
service after the effective date of this AD,
whichever occurs later, for those engines
with 4,000 or more cycles in service on the
effective date of this AD, or since last high
pressure compressor (HPC) overhaul.

(2) Within 15 calendar days or 150 cycles in
service after the effective date of this AD,
whichever occurs later, but not to exceed

4,050 cycles in service or since HPC overhaul, -

for those engines with leas than 4,000 cycles

in service on the effective date of this AD, or °

since last HPC ‘overhaul.
(3) The 3.0 bleed trim screw may bottom
out before the two clockwise turns are

" or vane schedule adjustments since it was,
last trimmed in the test cell (P/N 776555-3 1o .

Appendix 2 of this AD. If the turn screw
bottoms out, this is an acceptable condition.
(b) An engine which has had no 3.0 bleed .

1.27 EPR or P/N 776555-5 to 1.32 EPR) is
{a)(1) and (a){2).

Note: For the purpose of this AD, the ! "~
definition of HPC overhaul is anytime the

E HPC is dxsassembled inspected, and repaired .

in accordance with PW Engme Manual P/ N
785059, Section 72-35-00.

(c) Adjust and decel schedule trim of fuel

- control unit (FCU), P/N 797371, and reidentify .
. the FCU, in accordance with the instructions
-of Appendix 3 of this AD, within the

applicable schedule in paragraph (a)(1) or
(a)(2) above. If cycling bleeds occur as a
result of the decel schedule uptrim, downtrim
the decel schedule in accordance with the
instructions of Appendix 4 of this AD. .

(d) Within the next 30 calendar days after
the effective date of this AD accomplish the
following:

(1) Adjust the EVBC, P/N 776555-3, to the
1.27 EPR bleed trim and, P/N 776555-5, to the
1.32 EPR bleed trim in accordance with the
instructions of Appendix 1 of this'AD.

(2) Modify the 3.0 bleed valve cylinder, P/
.N 806885 or 774300, in accordance with the

instructlons of Appendix 5 or Appendix 8 of
this AD

(3) lnspect the 3.0 bleed valve linkage for
wear in accordance with the instructions of

*Appendix 7 of this-AD and accomplish the
" following: '

(i) Remove engines with'worn 3.0 valve -

» lmkage prior to accumulating 5 cycles in

service since mspecnon and replace thh a
serviceable engine.

(ii) Reinspect linkages found serviceeble in
accordance with the requirement of
paragraph {c)(3) above, at intervals not to
exceed 3,000 hours since last inspection.

(e) Incorporate the following modifications
to upgrade the EVBC to Hamilton Standard,
P/N 7765555, prior to July 31, 1990, by
accomplishing the following: .

(1) Incorporate the fluid drain between
sensor servo piston chevron seals, in

accordance with the instructions of Appendxx"

8 of this AD.
(2) Incorporate the pilot valve spring, P/N

801040-1, in accordance with the instructions

of Appendix 9 of this AD.

- (3) Incorporate the decel bleed reset piston
spring, P/N 801073-1, in accordance with the
instructions of Appendix 10 of this AD.

(4) Incorporate the 3.0 bleed cam, P/N
765357-11, and recalibrate the control, in- .

.accordance with the instructions of Appendix

11 of this AD,
(5) lncorporate the actuator valve. P/N

of Appendix 12 of this AD; or remove
actuator valve, P/N 728149-3, and replace
with a hew or serviceable actuator valve, P/

- "i N 728148-3. Replacement actuator valves, P/

N 728149-3, must be removed from service at,

* .orpriorto accumulatmg 10,000 hours since
exempt from the requirements of paragraphs o

new. .
(5)] Incorporate the adjust EVBC to 1.32 EPR |

- bleed trim, in accordance with paragraph

(c)(1) above.
{f) Modify FCU, Hamxlton Standard; P/N
773333-3; prior to July.31, 1990, by -

- accomplishing the following:-

(1) Incorporate the L-22 idlé speed cam,
P/N 774537-8, in accordance with the . .
instructions of Appendix 13 of this AD.

(2) Incorporate the decel cam, P/N 774538-
13, in accordance with the instructions of
Appendix 14 of this AD.

(g) Incorporate the revised test procedure
for the fuel control decel bleed override, in
accordance with the instructions of Appendix
15 of this AD, prior to July 31, 1990.

- {h) Install 3.0 bleed dampers at the next
shop visit, in accordance with PW Service
Bulletin (SB) JT9DF-7R4-72-336, Revision 5,
dated June 23, 1988. Installation of 3.0 bleed
dampers terminates the reinspection
requirements of paragraph (c)(3)(ii) above.

. Note: For the purpose of the AD, the
definition of shop visit is any time the engine
or module is in a maintenance shop capable
of complying with the SB instructions )
regardless of the planned maintenance action
or the reason for engine removal.

(i) Restore the leading edge of the first
stage compressor blades in accordance with
PW SB JT9D-7R4-72-117, Revision 4, dated
June 30, 1988, at the next fan module overhaul -
after the effective date of this AD and_
thereafter at every fan module overhaul.

Note: For the purpose of this AD, the
definition of fan module overhaul is anytime
the fan module is disassembled, inspected,
and repaired, in accordance with PW Engine
Manual P/N 785058,

(i) Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and 21.199

" - to a base where the AD can be accomplished.

(k) Upon submission of substantiating data
by an owner ot operator through'an FAA

* Airworthiness Inspector, an altérnate method

of compliance with the requirements of this
AD or/adjustments to the compliance times

- specified in this AD may be approved by the
. Manager, Engine Certification Office, Engine

and Propeller Directorate, Aircreft -

" Certification Service, Federal Aviation

Administration, 12 New England Executive -
Park, Burlington, Massachusetts 01803.

The installation and restoration procedures
shall be done in accordance with the

completed in accordance with instructions of 800997—1 in accordance thh the mstructlons - followmg PW documents

Document No. ' Page No. issue/revision' -+ | ' Date
JTOD-TRE-T2-117 ceeeresversesmmsssmsesion 12,4 5,6,7,8,9,10,11. 4. .| June 30, 1989
JTID-7TR4-72-117 y - Dec. 21, 1987
JTOD=7TR4A-72-33B ....ccorvrcrerscorceresisnmsanees| 1 3,4,8,9, 10 . 5. .| June 23, 1988

' ’ ’ 11 12,13,14,15,16,17,18, 1° 20, 4 Aug. 28, 1987

' 3 June 8, 1989

JTOD-7R4-72-338 ss 7 Original resrmrsssssssnsnn] M. 2, 1987
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This incorporation by reference was  Appendix 10 (4) Prepare to trim 3.0 Bleed valve.
approved by the Director of the Federal Note: This appendix consists of material (a) Orient the airplane o that wind

Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Pratt & Whitney,
Publications Department, P.O. Box 611,
Middletown, Connecticut 06457. Copies
may be inspected at the Regional Rules
Docket, Office of the Assistant Chief
Counsel, Federal Aviation
Administration, New England Region, 12
New England Executive Park, Room 311,
Burlington, Massachusetts 01803, or at
the Office of the Federal Register, 1100 L
Street, NW., Room 8301, Washington,
DC 20591,

This amendment supersedes
Telegraphic Airworthiness Directive No,
T89-11-51, dated May 23, 1989,

This amendment becomes effective
July 2, 1990..

Issued in Burlington, Massachusetts, on
June 12, 1990.
Arthur }, Pidgeon,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

Appendix 1

Note: This appendix consists of material
from: Boeing 767 Maintenance Manual, JT9D
engines, chapter/section 71-01-00, Test No.
10, dated February 10, 1989,

Appendix 2

Note: This appendix consists of material
from: Pratt & Whitney (PW) Special
Instruction (SI) 55F-89, dated May 19, 1989.

Appendix 3
Note: This appendix consists of material

from: PW SI 42F-88, Revision A, dated May
19, 1989,

Appendix &

Note: This appendix consists of material
from: PW SI 53F-89, dated May 29, 1989,

Appendix 8
Note: This appendix consists of material

from: PW SB JT8D-7R4-75-08, Revision 1,
dated August 17, 1988.

Appendix ¢
Note: This appendix consists of material
from: PW Sl 54F-89, dated May 19, 1989,

Appendix 7

Note: This appendix consists of material
from: PW Maintenance Manual, P/N 785050,
chapter/section 72-00-00, Inspection/Check-~
08, dated November 1, 1988,

Appendix 8

Note: This appendix consists of material
from: Hamilton Standard Bulletin (HSB)
GTAS8 No. 9, Revision 1, dated October 18,
1984. :

Appendix 9

Note: This appendix conasists of material
from: HSB GTAS No. 16, dated March 20,
1088.

" from: HSB GTAS No. 17, dated March 81, -

1988,

Appendix 11

Note: This appendix consists of material
from: HSB GTA® No. 18, Revision 1, dated
January 185, 1989,

Appendix 12

Note: This appendix consists of material
from: HSB GTA9 No. 18, dated August 12,
1988.

Appendix 13

Note: This appendix consists of material
from: HSB JFC88-7 No. 10, Revision 1, dated
October 31, 1989,

Appendix 14
Note: This appendix conaiah of materlal

from: HSB JFC88-7 No. 14, Revision 1, dated
October 31, 1989,

Appendix 15

Note: This appendix consists of material |
from: HSB JFC88-7 No. 12, dated March 31,
1888.

Appendix 1
Test No, 10—0 Bleed Valve Trim

(1) General

(a) This test provides information
necessary for trimming the modulating 3.0
Bleed valve.

(b) Before trim operations can be
performed on engine with untrimmed
controls, normal operation must be ensured.
For engine operating limits, opera
procedure, safety precautions and o
related information, refer to 71-00-00/201.

(c) If components have been changed
which required removal and reinstallation of
1st stage turbine rotor air duct or high
pressure turbine rotor cooling afr system

‘(Refer to Power Plant Test Reference Table),

turbine cooling air pressure ratio {PS4-PS5I)/

PS4 should be monitored and checked per 71=

00-00 Test No. 12, unless satisfactory turbine

cooling air has been established by previcus

testing.

(2) Referenced Procedures

{a) 24-22-00/201, Electrical Power—ontrol

(b) 29-11-00/201, Main Hydraulic Systems

(c) 36~00-00/201, Pneumatic—eneral

(d) 49-11~00/201, Auxiliary Power Unit (APU)

(e) 71~00-00/201, Power Plant (Operating ..
Procedures)

(f) 71-00-00/501, Power Plant (Adjustment/
Test)

(g) 71-01-00/201, Power Plant (Equipment
Handling)

(h) 75-31-01/601, Engine Vane Bleed Control
E

(i) 75~32-03/501, 3.0 Bleed Valve Actuator

(j) 75~32-05/501, Bleed System Push-Pull
Feedback Cable

(k) 75-32-06/501, 3.0 Bleed Valve Actuator
Position Switch

{1) 78-31-00/201, Thrust Reverser System
(3) Equipment
(a) Engins Remote Trim Kit--TS-111,

" Compair Inc..(optional to RMS trim kit)

(b) Engine Remote Trim Kit—RMS
(opuonal to Compair trim ldt)_

conditions allow for engine trim (Fig. 501).

Note: If possible, position aircraft with
wind heading directly into inlet. Avoid
trimming EVBC when engine is downwind of
fuselage.

Warning: Failure to follow 78-81-00/201
when opening thrust reverers could result in
injury to personnel and/or damage to
equipment.

(b) Open thrust reversers {Ref 78-81-00).

{c) Determine 3.0 Blaed Trim EPR Target as
follows:

(1) Record EEC programming plug (EPR
modifier) class number (Ref engine
nameplate of main gearbox).

{(2) Record EVBC part number,

(3) Find 3.0 Bleed Trim EPR Target in table
below:

Note: EVBC P/N 776555-3 with L-10
change incorporated is equivalent to EVBC
P/N 776556-8.

3.0 BLEED TRIM EPR TARGETS
EEC
mg’g,';"g EPRtarget (1) | EPR target (2)
class No.
1or2t...] 1.19 1232
20022_.] 1.182 1.228
3or 23“““'7 1.188 1.224
dor2e... 1.184 1220
5 or 25........ 1.180 1.218
Sor28.. 1478 1212
7 or 27.... 1.172 1.200
Bor2s..... 1.168 1204
Por2o.... 1.164 1200
10 or 30-... 1.160 1.196
11 0r 31...... 1.158 1.192
12 or 32...., 1.152 1.188
130r33..] 1.148 1.184
14 0r 34...... 1.144 1.180
15 or 85...., 1.140 1178
16 or 36.... 1138 1172

(1) Engines With EVBC HSD P/N 776555-2, -3,
-8 (PWA P/N 787429, 795283, 806894)

P/ﬁ)mWIﬁIEVBCHSDPIN 776555-8 (PWA

(d) Install pressure monitoring equipment,
if required (Ref 71~00-00, Test 12).

Caution: Failure to calibrate 3.0 bleed
transducer per 71-01-00/201 prior to
performing this test can result in abnormal
and/or unstable engine operation.

{e) Install trim equipment (Ref 71~01-00}.

Note: Properly calibrate 3.0 Bleed
transducer prior to performing this test.

Warning: Failure to follow 78-31-00/201
when closing thrust reversers could result in
injury to personnel and/or damage to
equipment.

(f) Close thrust reversers (Ref 78-31-00).
Caution: Keep center and right hydraulic
systems pressurized during engine test runs.
Loss of airplane control could result if
hydraulic systems are not pressurized.

{g) Pressurize center and right hydraalic
systems (Ref 29-11-00).

(h) Provide electrical power (Ref 24-22-00).

Caution: Compressor stall [PAR. 1.C.(1)}
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Restart following emergency shut down
{PAR1.C.(2)]

Do not use ignition [PAR.1.C.(3)]

Tailwinds [PAR.1.C.(4)]

(i) Prepare and start engine as described
for normal engine operation (Ref 71-00-00).

Caution: The other engine or APU must be
operated during test runs for pneumatic
power source in event of compressor stall.

(j) Prepare and start engine not being
tested (Ref 71-00-00) or APU (Ref 49-11-00).

{k} Remove ground pneumatic power, if
supplied (Ref. 36-00-00).

" (1) Allow N2 rpm to stablize st idle for five
minutes.

{m} check that operating indications are
within operating limits. Record N1, N2, oil
pressure, and oil temperature.

(n) Ensure that following systems are off
for engine being operated for 3.0 Bleed trim.

Note: These systems must be off during
trimming because trim targets are based on
on-load and no air bleed conditions.

(1) Engine air bleed.
(2) Fuel heater..
(3) Anti-icing (unless required).

Note: Trimming should not be performed
when weather conditions require nacelle
anti-icing system to be in operation because -
trim tables and test curves are based on no
airbleed condition.

If trimming must be performed when icmg
conditions prevail, nacelle ann-lcms system
must be kept on during all engine operation
except for last 30 seconds of each trim or test
stabilizaton period.

(4) Generator,
(5) Trim 3.0 Bleed valve.

Caution: The EEC shall be turned on or off
only at idle power lever position unless
otherwise specified.

(a) with thrust lever at idle position, turn
EEC off.-

Caution: Do not adjust 3.0 Bleed transducer
calibration controls to bring 3.0 Bleed

* sctuator position indication within tolerance.

Adjusting calibration controls will cause mis-
trim.

{b) Record 3.0 Bleed valve actuator position
indication. If position indication is not 0.00

+ /— 0.20 inches, shutdown engine and check

3.0 Bleed valve position transducer
calibration. If transducer is properly
calibrated, check 3.0 Bleed system for proper
operaticn (Ref 75-31-01, 75-32-03, —05).

(c} Advance thrust lever slowly and
smoothly to obtain 1.37 EPR. Record 3.0 Bleed
valve position indication when upper left (No.
4} 3.5 Bleed valve closes and wben engine
reaches 1.37 EPR.

- Note: Upper left 3.5 Bleed valve closure can
be identified by a 4-12°C decrease in EGT
and a sudden brief reversal in direction of 3.0
Bleed actuator travel of approximately 0.06
inches. Thrust lever movement must be slow
and deliberate to detect 3.5 Bleed valve -
closure. 3.5 Bleed valve closure must be

checked in direction of increasing thrust.

3.5 Bleed valve closure point is used to
check 3.0 Bleed valve actuator position
switch adjustment.

1.37 EPR setting will position 3.0 Bleed
valve fully closed.

Cautior: Do not adjust 3.0 Bleed transducer
calibration controls to bring 30 Bleed actuator
position indication within tolerance.
Adjusting calibration contro!a w1ll cause mis-
trim.

(d) If 3.0 Bleed position indication at 1.37
EPR is not 1.89 + /- 0.10 inches, shutdown
engine and check 3.0 Bleed position
transducer calibration. If transducer is
properly calibrated, check 3.0 Bleed system
for proper operation (Ref 75-31-01, 75-32-03,

—05).

() Calculate 3.0 Bleed actuator Position
Terget as follows:

(1) ON ENGINES WITH EVBC P/N
77655— 2, —3, and —6, subtract 0.60 inch from
3.0 Bleed position mdlcatmn at 1.37 EPR. This
is Position Target,

Example: 3.0 Bleed position ind;catwn at
1.37 EPR =1.89 Position .
Target=1.89—0.60=1.29 inches.

{2) On engines with EVBC P/N 7765555,
subtract 1.00 inch form 3.0 Bleed position

indication at 1.37 EPR. This is Position Target.

Example: 3.0 Bléed position indxcahon at
1.37 EPR =1.89 Position
Target—l 89-1.00=0.89 inches.

(f) Lock upper left (No. 4) 3.5 Bleed valve

closed as follows:
" Note: These steps will remove power from
No. 4 3.5 Bleed override control valve, which
will keep No. 4 3.5 Bleed valve closed for all
power settings.

No. 4 3.5 Bleed valve must remain open
until engine is above idle speed to prevent
5th stage compressor blade flutter.

(1) For left engine, open the following
overhead panel P11 circuit breaker and
attach DO-NOT-CLOSE identlfier (a) 11L3, L
ENG ANTI STALL

.{2) For right engine, open the following"
overhead panel P11 circuit breaker and
eitach DO-NOT-CLOSE identifier: (a} 11130,
RIGHT ENGINE ANTI STALL

(g) Slowly retard thrust lever until EPR
reaches EPR Target level.

Nete: if EPR drops below EPR Target level, -

increase thrust to 0.05 EPR above EPR Target
level and then slowly decelerate to EPR
Target level. ‘

(h} i 3.0 Bleed position indication is within
+ [ — 0.08 inches of Position Target, no
adjustment is required.

(i) f 3.0 Bleed indication is not within /-
0.03 inches of Position Target, adjust 3.0
Bleed trim as follows:

(1) Remotely adjust 3.0 Bleed trim screw to :

bring 3.0 Bleed position indication equal to
Position Target while keeping thrust lever
angle constant.

Note: When a change in trim screw seiting
is commanded (using INC/DEC toggle
switch), the trim gearbox motor will rotate
the gearbox end of the flex-drive. Certain - -
conditions (such as siezed trim screws, flex-
drives installed with too-sharp curves, or

insufficiently lubricated flex-drives) will
cause the trim-head end of the flex-drive to
sieze. This condition will cause the flex-drive
to wrap-up as the motor turns one end while
the other end remains siezed, and can cause
the trim acrew to overshoot the intended
edjustment setting when the motor torque
overcomes the siezing condition and the flex-
drive unwraps. The trim motor current will
increase (as indicated by the current meter)
as the flex-drive wraps-up and wnll decrease
when it unwraps.

Moving toggle switch to INC position will
rotate trim screw clockwise to decrease 3.0
Bleed valve stroke at a given throttle lever
angle. Moving toggle switch to DEC has the
opposite effect.

(2) Increase thrust to 1.37 EPR.

(3) Check 3.0 Bleed valve position
indication. Recalculate Position Target if
indication differs from initial indication at
1.37 EPR.

{4) Retard thrust lever until EPR reaches
EPR Target level.

(5) Repeat 3.0 Bleed trim check.

(j) Unlock upper left (No. 4} 3.5 Bleed valve
as follows:

(1) For left engine, remove DO-NOT-
CLOSE identifier and close the following P11
panel circuit breaker: (a) 11L3, L ENG ANTI
STALL

(2) For right engine, remove DO-NOT-
CLOSE identifier and close the following P11
panel circuit breaker: (a) 11L30, RIGHT

" - ENGINE ANTI STALL

(k) Retard thrust lever to idle.

(1) Determine the difference between 3.0
Bleed valve actuator position indications at
1.37 EPR and at 3.5 Bleed valve closure. If
difference is not 0.140-0.240 inches, shutdown
engine and adjust 3.0 Bleed valve ectuator
position switch (Ref 75-32-08).

Note: If 3.0 Bleed trim required adjustment,
use final valve of 3.0 Bleed valve position at
1.37 EPR to calculate this difference.

(m) If any 3.0 Bleed trim adjustments have
been made, perform fuel.control trim (Test
No. 9). .

(8) Restore airplane to normal.
(a) Allow engine to idle for five minutes.
{b) Shutdown engine as described for

‘normal operstion (Ref 71-00-00).

(c) Shut down APU (Ref 49-11-00) or other
engine {Ref 71-00-00) as applicable.

Warning: Failure to follow 78-31-00/201

" when opening thrust reversers could result in

injury to personnel and/or damage to
equipment.
(d) Open thrust reversers (Ref 78-31-00).
(e} Check engine and engine mounted

.accessories for evidence of fuel, oil, and

bydraulic fluid leaks.
{f) Remove pressure monitoring equipment,
if installed (Ref 71-00-00, Test No. 12).

(g8} Remove trim equipment (Ref 71-01-00).
Warning: Failure to follow 78-31-00/201
when closing thrust reversers could result in

injury to personne! and/or damage to
equipment.
(h) Close thrust reversers (Ref 78-31-00).
(i) Remove hydraulic power (Ref 29-11-00).
{j) Remove electrical power (Ref 24-22-00).
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Appendix 2

Description: Uptrim the 3.0 bleed schedule
on-

References: (1) Turbojet Engine Standard
Practices Manual, Part No. 585005,

(2) JT8D-7R4 Engine Manual, Part No.
785058,

Accomplishment Instructions: A. Uptrim
the 3.0 bleed schedule from a nominal 1.24
EPR to a nominal 1.27 EPR by turning the 3.0
bleed trim screw on the EVBC 2 turns
clockwise. See Figure 1.

BILLING CODE 4910-13-4
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\ \\(Q}\ |

TURN THE ADJUSTMENT SCREW 2 TURNS CLOCKWISE
NOTE: THIS TRIMMER IS NOT THE CLICK TYPE

LOCATION OF BLEED TRIM SCREW
‘ FIGURE 1 o

- BILLING CODE 4910-13-C
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Appendix 3

Description: Uptrim deceleration schedule
by 2 ratio units. _

References: (1) Turbojet Engine Standard
Practices Manual, Part No. 585005,

(2) Hamilton Standard Service Bulletin JFC
68-7 No. 14.

Accomplishment Instructions:

Note: This procedure is only to be used
under the cognizance of a Pratt and Whitney
or a Hamilton Standard Field Representative.

A. Modify Main Fuel Control, PN 797371
(HSD 773333-3) which do not incorporate
Reference (2) to raise the deceleration
schedule 2 ratio units as follows; see Figure 1.

(1) Turn the deceleration position
adjustment 45° clockwise.

(2) Reidentify PN 797371 (HSD 773333-3) as
PN 801494 (HSD 773333-4).

BILLING CODE 4910-13-M
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TURN DECELERATION POSITION ADJUSTMENT
459 CLOCKWISE

LOCATION OF DECELERATION POSITION ADJUSTMENT
FIGURE 1

BILLING CODE 4910-13-C
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Appendix 4

References: (1) Turbojet Engine Standard
Practices Manual, Part No. 585005,

(2) Special Instruction No. 42P-88 dated
May 3, 1988,

(3) JT9D-7R4 lllustrated Parts Catalog, Part
No. 784409,

Accomplishment Instructions:

A. Procedure to troubleshoot cycling
bleeds:

(1) Remove Fuel Control TT2 Sensor, PN
796118 (HSD 786333-1) or 5001294-01 (HSD
774500-1) and replace with PN 796118 (HSD
786333-1). See Figure 1. .

{a) If cycling bleeds occur after '1'1'2 sensor
is replaced, complete Step (2).

(2) Modify Main Fuel Control, PN 801494

(HSD 773333-4), to downtrim the deceleration
schedule 2 ratio units as follows; see Figure 2.

Note: This procedure is only to be used
under the cognizance of a Pratt & Whitney or
Hamilton Standard Field Representative.

BILLING CODE 4910-13-M.
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500129401 OR 796118 - - -

T2 SENSOR: _

LOCATION OF FUEL CONTROL TT2 SENSOR

FIGURE 1
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TURN DECELERATION POSITION ADJUSTMENT:
45° COUNTERCLOCKWISE

LOCATION OF DECELERATION POSITION ADJUSTMENT
FIGURE 2
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Appendix 5
References

(1) Turbojet Engine Standard Practices
Manual, Part No. §35005.

(2) JT8D-7R4 Engine Manual, Part No.
785058,

(3) JT9D-7R4 Engine Manual, Part No.
785059,

{4) JT9D-7R4 Engine Manual, Part No.
789328,

(5) JT9D-7R4 Illustrated Parts Catalog, Part
No. 784409.

(6) JT9D-7R4 Illustrated Parts Catalog, Part
No. 789330.

(7) JT9D-7R4 Illus.rated Parts Catalog, Part
No. 790148.

(8) JTeD-7R4 E]lustrated Parts Catalog, Part
Ne. 763284,
(9) Hamilton Standard Service Bulletin 75~
3. ’ .
(10) Hamilton Standard Service Bulletin 75—
8 S

(11) Hamilton Standard Overhaul Manual,
Part No. 720000.

(12) Service Builetin No. JT9D-7R4-75-93;
' Air—~Cylinder, Bleed Valve Modification of
Selected Cylinders. Issue Sequence 75-93,
JT9D-7R4 Series.

Note: Reference (9), (10), and (12), are hsted

‘to facilitate determining prior configurations
relative to this bulletin.
Other Publications Affected

' JT9D-7R4 lllustrated Parts Catalog, Part
No. 784409, 789330, 790148, 793294,
75-31-00, Figure 1.

774300
{HSD 720000--8)
PRODUCTION

l

806885
(HSD 720000-8)
SB 75-83

l

B07334 807

333
{HSD 720000 12} {HSD 7200001}
S8 75--88 5B 75-83

Progression of the Bleed Valve Cylinder

Parts Progression to Depict Modification
Relationships

Accomplishment Instructions

A. Remove the Bleed Valve Cylinder, PN
774300 (HSD 720000-6) or 806885 (HSD
720000-8) per Reference (2), (3), or (4),
Chapter/Section 72~00-34, Removal-07.

B. Make a modification to the bleed valve
cylinder in accordance with Reference (10).

C. Identify the Bleed Valve Cylinder, PN
774300 (HSD 720000-6) or 806885 (HSD
720000-8) as PN 807333 (HSD 720000-11) and
807334 (HSD 720000-12) respectively.

D. Install the bleed valve cylinder per
Reference (2), (3), or (4), Chapter/ Section 72~
00-34, Installation-07.

HAODIFY
BLEED VALVE
CYLINDER
$EE TEXT.

LOCATION OF BLEED VALVE CYLINDER
FIGURE 1

Appendix 8
Modification of the Bleéd Valve Cylinder .

References: (1) Turbojet Engine Standard
Practices Manual, Part No. §85005. .

{2) Hamilton Standard Service Bulletin 75-
4.

(3) JT9D-7R4 Englne Manual, Part No.
785059. .
(4) Boeing Mamtenance Manual.
Accomplishment Instructions: Make a

- modification to the Bleed Valve Cylinder, PN

774300 (HSD 720000-6) or 806885 (HSD
720000-8) while the bleed valve cylinder
remains installed on the aircraft.

(1) Remove the parts necessary to gain
eccess to the bleed valve cylinder tube
openings as specified in Reference (4},
Chapter/Section 75-32-03, Removal/
Installation,

{2) Make a modification to the Bleed Valve
Cylinder, PN 774300 (HSD 720000-6) or 806885
(HSD 720000-8) as stated in Reference (2). -

{3) Identify the modified Bleed Valve
Cylinder, PN 774300 (HSD 720000-8) or 806885
{HSD 720600-8) as PN 807333 (HSD 720000~
11) and 807334 (HSD 720000-12}, respectively.

Noaote: The reidentification may be marked
on any accessible area of the bleed valve
cylinder as the data plate is not accessible
when the bleed valve cylinder is installed.

(4) Install the parts removed in Step (1) per
Reference (4), Chapter/Section 75~32-03, -
Removal/Installation.

Appendix 7

1. 3.0 Bleed Valve Linkage Wear Check
A. General

(1) The following procedure measures wear
of the 3.0 bleed valve linkage. Wear
exceeding 0.100 inch (2.64 mm) affects surge
margin and should be corrected at the next.
shop visit.

B. Procedure

See Figure 601,

(1) Remove 7 o'clock rear inner fan exit
sound absorbing liner segment. See Figure
601 (Sheet 2) and 72-33-08, Removal/
Installation-01.

{2) Remove cotter pin (601/6), nut (601/7)
and pin (601/8) securing lower push-pull
feedback cable (601/9) to push-pull cable
adjuster (601/10). Discard cotter pin.

{3) Fully open bleed valve {601/1) by
pushing forward on bleed switch tripper {601/

3).

(4) For engines equipped wnh propulslon
multiplexer. Remove cotter pin {601/15),
collar (601/14) and pin (601/12) securing
bleed position transducer (601/13) to bleed
switch tripper (601/3). Discard cotter pin. Sees
Figure 601 (Sheet 3). Temporarily secure
bleed position transducer to 3.0 bleed valve

"actuator (601/5).

(5) Remove lockwire and bolt {601 /2)
securing bleed valve linkage adjuster (601/
11), internal-bleed valve linkage rod (601/4)
and bleed switch trippér (601/3). Remove
bleed switch tripper.

(6) Insert wooden spacer, approximately
one inch {25.4 mm) wide, into bleed port
nearest bleed valve linkage rod (601/4).

(7) Close bleed valve (601/1) on wooden
spacer by pulling push-pull cable ad)uster
(601/10) rearward.

Note: Apply minimum pressure on wooden
spacer to avoid damaging seal on bleed valve
(601/1).

(8} Clqmp bleed valve (601/1) in the
partially open position using three inch {75
mm]} “C” clamp. See Figure 601 {Sheet 2).
Clamping force shall be minimum force
required to immobilize bleed valve.

Note: Marring of aluminum bleed valve
may be avoided by using tape on clamping
surfaces of clamp.

(9) Check wear of 3.0 bleed valve linkage
by measurmg axial movement at adjuster
{601/10) using dial indicator. Record wear.

(10) Remove “C" clamp and woaoden spacer
from bleed port.

(11) Replace sound absorbing liner
segment. See 72-33-06, Removal/Installation-
01,

BILLING CODE 4910-13-M
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Checking 3.0 Bleed Valve
Linkage Wear. )
pigure 601 (Sheet 2)



‘wgismr / Vol. 55, No. 127 / Monday, July 2, 1990 / Rules end Reguiation.s

" BLEED POSITION
TRANSDUCER .

13

BLEED SWITCH TRIPPER
3

COLLAR
1)

- . '_"" : o S '_"'
'5—03 / . o?’../l'ﬂ ’ = - COTTER PiN

*d/l/ < T

FOR ENGINES EQUIPFED WITH PROPULSION MULTIPLEXER

Checking 3.0 Bleed Valve
Linkage Wear
Pigure 601 (Sheet 3)

BiLLING CTODE 4910-13-C



Federal Register / Vol. 55, No. 127 / Monday, July 2, 1990 / Rules and Regulations

27215

(12) Open bleed valve (601/1) by pushing
push-pull cable adjuster (601/10) forward.

Caution: Do not disturb relationship of
bleed valve linkage adjuster {601/11) and
hollow shaft of bleed valve actuator. If
disturbed, bleed valve actuator must be re-
rigged. .

Caution: Do not rotate bleed valve linkage
rod (601/4). Rotation of rod may damage
bleed valve linkage.

(13) Align bolt hole in bleed valve linkage
adjuster (601/11) with bolt hole in bleed
valve linkage rod (601/4) by rotating hollow
shaft of bleed valve actuator (501/5) and/or
by moving shaft or linkage rod axially.

(14) Install bleed switch tripper (601/3) on
bleed valve linkage adjuster (601/11) and
secure tripper, adjuster and internal linkage
rod using bolt (601/2). Apply torque of 65-85
1b-in. (7.344-8.604 N.m) to bolt. Lockwire bolt.

(15) For engines equipped with propulsion
multiplexer. Install bleed position transducer
(601/13) in clevis of bleed switch tripper (601/
3) and secure with pin (601/12), collar (601/
14) and cotter pin {601/14). See Figure 601
(Sheet 3).

Note: Flange on pin (601/12) and collar
(601/15) shall be located as shown.

(16) Corinect lower push-pull feedback
cable (601/9) to push-pull cable adjuster {601/
10) using pin (601/8) and nut (601/7). Apply
torque of 45-60 Ib-in. (5.084-6.778 N.m) to nut
and secure with cotter pin.

Appendix 8

Air—Engine Vane and Bleed Control—
Incorporation of Fluid Drain Between Sensor
Servo Piston Chevron Seals

Reference

Component Maintenance Manual with
illustrated Parts List 75-34-01.

Accomplishment Instructions

A. Modify engine vane and bieed control as
follows: ’

(1) Inspect width of pistorn land, (“C", in
Figure 1) on piston and insert PN 728050-1.
Rework pistons having sufficient width of
land by machining to the dimensions shown
in Figure 1. Inspect reworked piston by
magnetic particle inspection per AMS2640,

using direct current applied of 300 amperes,
and coil, 3000 ampere-turns. Reidentify
reworked piston as PN 78601s-1, and add
“(SK104779)" above or below the new PN

. marking.

(2) Coat mating surfaces of piston ID and
OD of servo plug, PN 786019-1, with Locquic
Primer T and Loctite 640 per MIL-5-22473.
Assemble plug into piston per Figure 2. With
plug loaded (20+3 pounds) in direction.
gshown, insert pin, PN 732019-9, and cure
sealant for 30 minutes at 250+10 °F
(121.1£5.5 °C).

(3) Identify piston and plug assembly as PN
786020-1.

B. Assemble and calibrate Engine Vane
and Bleed Control in accordance with.
instructions in Component Maintenance
Manual 75-34-01.

C. Incorporation of this modification is
indicated by Hamilton Standard stock list
number. Reidentify modified units by
including “L8" on the unit identification plate.
The Hamilton Standard part namber is
unaffected by this bulletin,

BILLING CODE 4910-13-M
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* PART MARKING
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N Y

] q l / DIAMETER
0.6080 N
0.6072 AN ( (
DIAMETER + \ - - } Y . - !
[E=a ~ -t /7
" [ A
o - Vv
! b e
0.141 DRILL 04310, IAMET
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.
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MAXIMUM
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ENLARGED
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ACCEPT A 0.0728 MINIMUM DIAMETER :‘07: 3’;;’1%“&::','-3:&7:‘3“:;?‘
PIN. ANGULAR LOCATION AS A GROU .

PERMITTED {N THIS AREA.
GROUP MAY VARY FREELY

NOTES:

. WIDTH C MUST BE 0.064 MINIMUM,

. MATERIAL. AMSSé&16
HARONESS: SURFACE. 1000 HV MINIMUM: CORE. 31 HRC MINIMUM. -

. IT 1S PERMISSIBLE TO MACHINE FOUR FLATS 0.020 MAXIMUM WIDTH ON LAND OUTSIDE DIAMETER AT
4 HO'.E LOCATIONS TO REMOVE MARDENED MATERIAL AND THEREBY FACILITATE CRILLING.

. ConciNSIONS IN INCHES.

. SYMBOLS PER ANSI Y14.3
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Rework of Piston ‘and Insert
Figure 1
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SEE NOTE 2
SEE NOTE 3 IC ETCN
X PN 7860181 ELECTROLYTIC ETC ! o . y
PISTON PART MARKING (MAX IMPRESSION DEPTH 0.003)
- TO BE WITHIN AREA A
1
i SEENOTE 2
b 2 PLACES \

T ¢

LOADPLUG INTHIS |]!]" .
DIRECTION t
[SEE NOTE 3) 111"

—t— . w—

PISTON |
PIN . (SEE NOTE 2) 0.2% A : +—0.20
PN 7320199 MINIMUM MINIMUM
INSTALL SO (REF) {REF)
THAT ENDS OF PIN PN 786019-1
ARE FLUSH OR BELOW PLUG

GROOVE SURFACE

PLUG
{SEE NOTE 2}

NOTES:
t. DIMENSIONS IN INCHES.
2. INSPECT INCLUDED AREA USING SX MAGNIFICATION WITH 130 FOOT CANDLES
MINIMUM LIGHTING INTENSITY. NO VISIBLE CONTAMINANTS ALLOWED.
3. PRIOR TO APPLYING PRIMER, SOLVENT CLEAN WITH SOLVENT PER AMS3160
AND AIR DRY CHECK FOR CONTAMINANTS WITH 50 FOOT CANDLES OF LIGHTING.
NONE ALLOWED.

Assembly of Servo Piston and Plug
Figure 2
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Appendix 8

Air-Engine Vane and Bleed Control—
Incorporation of a New Pilot Valve Spring

Reference

Component Maintenance Manual 75-34-01.
Other Publications Affected,
Component Maintenance Manual 75-34-01.

Accomplishment Instructions

A. Replace helical compression spring, PN
728180-1 with PN 801040-1.

B. Incorporation of this modification is
indicated by Hamilton Standard Stock List
Number. Reidentify modified units by
including “L12" on the units identification
plate. The Hamilton Standard part number is
unaffected by this bulletin,

Appendix 10

Reference

Component Maintenance Manual 75-34-01
Other Publications Affected
Component Maintenance Manual 75-34-01

Accomplishment Instructions

A. Replace helical compression spring, PN
765682-1 with PN 801073-1.

B. Recalibrate engine vane and bleed
controls mn accordance with instructions in
Component Maintenance Manual 75-34-01
for controls mcorporating L13.

C. Incorporation of this modification is
indicated by Hamilton Standard Stock List
Number. Reidentify modified units by
including “L13" on the units identification
plate. The Hamilton Standard part number is
unaffected by this bulletin.

.Appendix 11

Reference
Component Maintenance Manual 75-34-01

Accomplishment Instructions

A. Replace servo cam PN 78535710 with
PN 785357-11.

B. Calibrate the engine vane and bleed
control PN 776555-3 or PN 776555-6 1n
accordance with instructions for PN 776555-8
of Testing in referenced overhaul manual.

C. Incorporation of this modification is
indicated by changing the Hamilton Standard
Part Number on the unit identification plate.

Old part number New part number
T76555-3 .ocvvesnssnsessasrsssessens| 776555-85
7765558 ......ccorvcrnccioronesand] 776555-5

HS stock list “L” numbers are not affected
by this bulletin. Retain existing stock list
numbers.

Appendix 12

Reference
Component Maintenance Manual 75-34-01

Accomplishment Instructions

A. Replace ectuator valve PN 728149-3
with PN 800997-1.

B. Incorporation of this modification is
indicated by Hamilton Standard Stock List
Number. Reidentify modified units by
including “L14" on the units identification

plate. The Hamilton Standard part number is
unaffected by this bulletin.

Appendix 13

Reference

Component Maintenance Manual 73-21-20
Other Publications Affected

Component Maintenance Manual 73-21~20
llustrated Parts Catalog 73-21-20

Accomplishment Instructions

A. Replace Speed Set 3-D Cam PN 774537~
7 with PN 7745379,

B. Recalibrate controls PN 773333-3,
7733334, and 773333-6 in accordance with
instructions of TESTING as referenced in
component maintenance manual for PN
7733338, 773333-7 and 773333-8.

After completing recalibration, reidentify
the fuel control. Incorporation of this
modification is indicated by changing the
Hamilton Standard Part Number on the unit
identification plate.

Before remarking After remarking

.| 773333-8
.| 773333-7
.| 773333-8

Prior to Revision 1 of this service bulletin,
incorporation of this modification was
identified by the addition of L22 on the unit
dentification plate. Any controls that had
been modified to L22 should be 1dentified to
show the new control PN 773333-8, 773333-7,
or 773333-8 as applicable.

Appendix 14

Reference

Component Maintenance Manual 73-21-20
Other Publications Affected

Component Maintenance Manual 73-21-20
llustrated Parts Catalog 73-21-~20

Accomplishment Instructions

A. Modify servo assembly, PN 728142-31
by replacing servo cam and sleeve, PN
774538~10 with PN 774538-13.

B. Use Vibration Peen or Electrolytic Etch
to reidentify modified servo assembly as PN
728142-34.

C. Recalibrate controls PN 773333-86,
773333-7, and 773333-8 in accordance with
instructions of TESTING as referenced in
component maintenance manual for PN
773333-9, 77333310, and 773333-11.

D. After completing recalibration,
rerdentify the fuel control. Incorporation of

this modification is indicated by changing the.

Hamilton Standard Part Number on the unit
identification plate.

Before remarking After remarking
7733338 c.counenicrcrisinsorsennc 773333-9
773333-7 773333-10
P S — 773333-11

Prior to Revision 1 of this service bulletin,
incorporation of this modification was
identified by the addition of L25 on the unit
identification plate. Any controls that had
been modified to L25 should be identified to

show the new control PN 7733339, 773333~
10, or 773333-11 as applicable.

Appendix 15
Reference
Component Mantenance Manuai 73-21-20

Other Publications Affected
Component Maintenance Manual 73-21-20

Accomplishment Instructions

A. Recalibrate engine fuel controls per
instructions in Component Maintenance
Manual 73-21-20 for controls incorporating
L24.

B. Incorporation of this modification 18
indicated by Hamilton Standard Stock List
Number. Reidentify modified units by
including L24 on the units 1dentification plate.
The Hamilton Standard part number 18
unalffected by this bulletin.

[FR Dac. 80-15055 Filed 6-29-90; 8:45 am])
BILLING CODE 4910-13-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 200 and 203
[Docket No. R-80-1411; FR-2433-P-1]
RIN 2502 AE 48

Authorize Additional Types of
Mortgages and Loans for Direct
Endorsement Processing

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commussioner, HUD.

ACTION: Final rule.

SUMMARY: Under current regulations,
mortgages insured under sections 203(k)
(Rehabilitation Mortgage Insurance); 222
{Morigage Insurance for Service
persons); and 240 (Purchase of Fee
Simple Title from Lessors) of the
National Housing Act may not be
processed under the Direct Endorsement
program. Also, mortgages currently
eligible for direct endorsement
processing may not be msured pursuant
to section 238(c) (Mortgage Insurance 1n
Federally Impacted Areas) or section
223(a)(7) (Refinancing Insured
Mortgages) or 223(c) (Property
Disposition Mortgages) of the National
Housing Act. This rule makes the types
of mortgages cited above eligible for
processing through the Direct
Endorsement program. The rule 1s based
on the Department’s belief that the
availability of direct endorsement
processing for these loans will not
present any unusual or unacceptable
insurance nsk. The rule also proposes to
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make a number of technical or
“housekeeping” amendments relating to
the Direct Endorsement Program.
DATES: Effective date: August 2, 1990.
FOR FURTHER INFORMATION CONTACT:
Stephen A. Martin, Director, Office of
Insured Single Family Housing, Room
9266, Department of Housing and Urban
Development, 451, Seventh Street, SW.,
Washington, DC 20410. Telephone (202)
708-3046. (This 18 not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On
March 22, 1983, HUD published a final
rule delegating to eligible mortgagees
the authority to underwrite and close
certain types of single family mortgages
for submission to HUD/FHA for
mortgage insurance endorsement (48 FR
11937). Under this new “direct
endorsement” program, single family
mortgage insurance loans, as defined
under section 203(b), 203(i}, 221(d)(2).
234{c) and 245(a) of the National
Housing Act, are eligible for direct
endorsement processing (see 24 CFR
200.163{a)(1)). On November 29, 1989,
the Department published a proposed
rule (54 FR 49094) which proposed
adding to this list of eligible loans those
authonzed under sections 203(k), 220,
222 and 240 of the National Housing Act.
Thus final rule adopts the provisions of
the proposed rule adding these sections,
except for section 220.

Upon reconsideration, section 220 was
removed in thus final rule. The
Department decided that the benefits of
including this low volume, limited use
program were outweighed by the
burdens involved in training direct
endorsement lenders 1n its use.

Section 203(k) provides mortgage
wmsurance to facilitate the rehabilitation
of one- to four-family properties. Under
the 203(k) program, HUD insures
rehabilitation loans to (1) finance
rehabilitation of an existing property; (2)
finance rehabilitation and refinancing of
the outstanding indebtedness of a
property; and (3) finance purchase and
rehabilitation of a property. An eligible
rehabilitation loan must involve a
principal obligation not exceeding the -
amount allowed under the section 203(b)
basic home mortgage insurance
program. Legislation establishing this
program was enacted in 1961. As of
November 1987 4,496 loans have been
insured under this program with a value
of $95,409,413. Expenence under the
program has demonstrated that it
presents no unusual risks and that loans
under it could be processed through the
direct endorsement program.

Seltion 222 wa¥ enacted iri 1954, ¥
Under it, the Department of Defense,
Transportation (Coast Guard) or
Commerce (National Oceanic and
Atmospheric Administration) may pay
the HUD/FHA mortgage insurance
premium on behalf of service members
on active duty under their jurisdiction.
In general, the mortgages may finance
single family dwellings or
condomimums insurable under standard
HUD home mortgage insurance
programs. As of November 1987 274,869
housing units have been insured under
this program. Experience has
demonstrated that it presents no
unusual risks and that loans under it
could be processed through the direct
endorsement program,

Section 240—Purchase of Fee Simple
Title from Lessors—Provides for
insurance of mortgage loans to finance
the purchase of fee simple title from
lessors. The mortgagor must be a
homeowner under a long-term lease on a
property on which there is a residential
structure of no more than four family
units, As of November 1987 359
mortgages have been insured under the
program with a value of $8,868,950. (The
program is limited, since ground leases
are not common 1n all areas of the
country.)

Below are statistics for Fiscal Years
1985 through 1987 showing the number
of cases insured, claims paid and the
claims rate for the 203{k), 222 and 240
programs. Also shown are claim rates
on all Direct Endorsement and Hud-
processed cases insured during the same
period of time. It is evident that the
claim rates for the programs proposed to
be added are not inordinately high
compared to HUD's overall insurance
claim rate.

The data, however, does indicate a
lower claim percentage for Direct
Endorsement-processed cases (3.41), as
compared to regularly processed cases
(7.92). With the Direct Endorsement
claims rate being less than that for HUD
processing, the Department feels
justified in believing that Direct
Endorsement lenders are acting
responsibly.

Since the volume of mortgages insured
under the programs this rule would
include is so low (about 700 per year
combined), we are convinced that any
increased risk to the Department by
including these programs would have
mimimal impact on the insurance funds.

NuMBER OF LOANS ENDORSED 1985-
1987° NumBerR OF CLAIMS THROUGH
12/31/89

[by Section}
No. No. of | Claims
Section insured | clams | rate
203{K)..ccncceinsasmmnnsnssessensed 1,829 128 7.0
222.....covseemrminrassisersasasssnioes 141 5 3.55
240 1] [+] .00

NUMBER OF LOANS ENDORSED 1985-
1987 NUMBER OF CLAIMS THROUGH
12/31/89

HUD- HUD-
processed proc- HUD
endorse- esged percent
ments claims
Totalh....ovcrssemrronseed] '591,527 | 46,800 7.92
Direct
DE. DE.
9""12? claims | percent
1} IO—— | 1,928,404 65,814 3.41

Under the direct endorsement
program, certain categories of single
family mortgages are specifically listed
as ineligible for processing (see 24 CFR
200.163(a)(2)). Among those listed are
mortgages msured pursuant to section
223 or 238(c) of the National Housing
Act. The proposed rule published on
November 29, 1989 (54 FR 49094)
proposed to remove, from the current list
of ineligible mortgages, those insured
pursuant to section 223(a)(7) and 238(c).
This final rule adopts, without change,
this feature of the proposed rule.

Section 238(c) makes available
Federal mortgage insurance for housing
in areas affected by military
mstallations. Mortgage insurance can be
provided under various sections of Title
11 of the National Housing Act. With
respect to this rule and the direct
endorsement program however, only
insuring authorities in the Act that
pertain to one- to four-family mortgages
are relevant. Properties are eligible,
provided certain certifications are
received from the Secretary of Defense
and certain findings are made by the
Secretary of HUD, where there is a
military impact upon a local economy to
the extent that a mortgage would not
normally be insured. Such mortgages are
an obligation of the Special Risk
Insurance Fund. Legislation establishing
this program was enacted in 1974. As of
November 1987 498 units have been
insured under this authority, with-a
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value of $21,186,963. While experience
under this program has not been
extensive, it has been adequate to
demonstrate that it presents no nsks
incommensurate with those HUD is
authornzed to incur in connection with
obligations of the Special Risk Insurance
Fund, and that the loans could be
processed through the direct
endcrsement program.

Section 223(a){7) makes available
Federal mortgage insurance for the
refinancing of an existing mortgage,
insured under a section of the National
Housing Act, where the refinancing
mortgage does not meet all eligibility
requirements of that section, provided
the following conditions are met: (1) The
new mortgage must be in an amount
which does not exceed the lesser of (a)
the onginal principal amount of the
existing mortgage, or (b) the sum of the
unpaid principal balance of the existing
mortgage, plus loan closing charges; (2)
the term does not exceed the unexpired
term of the existing mortgage, or an
extended term acceptable to the
Commussioner; (3) the new mortgage will
result in a reduction in regular monthly
mortgage payments; and {4) the
mortgagor’s record of payment on the
existing mortgage meets standards
established by the Commssioner.
Regulatory provisions implementing
section 223(a)(7) are contamned in 24
CFR 203.43(c) and 234.52.

Mortgages insured pursuant to section
223(a)(7) are insured under the regular
National Housing Act sections (e.g.,
section 203(b) or 234), and are not
separately recorded or tracked by virtue
of their having been processed pursuant
to 223(a){7). Any default or claims
information would be reflected in that
section under which the new mortgage
was insured, No separate default or
claim data s kept under the category
223{a)(7).

This rule also adds subsection 223{c)
to the exceptions listed in
§ 200.163(a)(2). The effect of this change
is to permit Direct Endorsement
processing for insurance of mortgages
either assigned to the Secretary or
executed in connection with the sale of
a Secretary-held property. In both
instances, section 223(c) of the National
Housing Act authorizes the Secretary to
endorse the mortgage for insurance
without regard to certain limitations and
restrictions found elsewhere in the Act.
The Department has been relying
increasingly on direct endorsement
processing in cases of this nature in
order better to manage the growing
burden of Secretary-held properties.
HUD Handbook 4000.4 REV 1 on Direct
Endorsement already authorizes use of

section 223(c) for property disposition
cases. This regulatory change thus
conforms the direct endorsement rule to
a current HUD practice that has
benefitted borrowers and lenders alike,
while providing considerable relief to
HUD's pressing problem of property
disposition. For these reasons, it i3 both
unnecessary and impractical to provide
for public comment and procedure with
respect to this change, which is being
adopted for effect along with the other
provisions of this rule. (As is the case
with section 223(a)(7), no separate
default or claim data is kept under the
category 223{c).}

Under the heading of techmcal or
housekeeping amendments, the

.November 28, 1989 rule proposed to

revise § 200.164(c)(2). That paragraph
currently requires a direct endorsement
morigagee (other than a supervised
mortgagee or governmental mstitution)
to be approved as a Federal National
Mortgage Association (FNMA) seller, an
1ssuer of Government National Mortgage
Association (GNMA) mortgage-backed
securities, or to have a net worth, in
assets acceptable to the Secretary, of
not less than $250,000. The rule
proposed to strike the references to
FNMA and GNMA approval. Thus, all-
affected mortgagees would have to meet
the $250,000 net worth requirement. The
grounds cited for this revision were that
the Department has found the FNMA
and GNMA alternatives for meeting
HUD'’s financial responsibility
requirement redundant and, at times,
not entirely reliable. This rule adopts,
without change, the provision contained
in the proposed rule.

The November 29, 1989 proposed rule
also proposed to revise § 203.258. That
section currently authorizes a mortgagee
to release a mortgagor from personal
liability on a mortgage note and still
retain the benefits of FHA insurance if it
obtains the Secretary's approval of a
substitute mortgagor (assumptor), who
assumes personal liability and agrees to
pay the mortgage debt. The proposed
rule would add a sentence to this
section siating: “Direct endorsement
mortgagees need not obtain specific
secretarial approval but may themselves
approve an appropriate substitute
mortgagor. Delegating this authority to
the direct endorsement mortgagee is
consistent with other delegations made
in the direct endorsement program.
Through an oversight, this particular
delegation was not made at the.
inception of the program. This final rule
adopts without change the provision n
the proposed rule.

Public Comment on Proposed Rulo

Four public comments were received
on the November 29, 1989 proposed rule.
One commenter, while generally
supportive of the rule, raised two
specific issues:

1. Proposals for technical amendments
include the elimination of the non-supervised
mortgagee requirement to also be an
approved Federal National Mortgage
Association lender. However, the
requirement of a minimum $250,000 net worth
would be retained. It is stated (in the
proposed rule preamble) that HUD has found
the FNMA approval criteria to be less than a
totally reliable alternative to meeting HUD's
own requirements. Unfortunately, the
proposal does not provide any detail
supporting this conclusion and we are
concerned about a lessening of eligibility
standards for non-supervised lenders who
may meet the net worth requirement but fail
to meet the other standards of FNMA. We
encourage you to carefully reconsider the
abandonment of any FNMA lender criteria to
ensure that no added exposure results.

HUD Response: The statement that
the existing regulation requires a non-
supervised mortgagee to also be an
approved FNMA lender is incorrect. A
non-gupervised lender could either have
GNMA or FNMA approval or could
demonstrate the required $250,000 net
worth. Therefore, the Department is not
lessening the eligibility standards but
rather providing a consistent method for
evaluating all non-supervised lenders.

2. As a final comment, a statement under
Procedural Requirements is made that direct
endorsement processing is a procedural
device that should not affect the availability
of FHA insurance to small mortgagees. Based
on member experience, this statement may
not be totally accurate. A problem exists 1n
certain locales where approved direct
endorsement underwriters are in short
supply. As a result, large institutions offer
compensation levels that cannot always be
matched by those of lesser size. This has the
effect of making institutions who must
therefore rely on the prior approval gystem to
be noncompetitive and unable to avail
themselves of FHA lending opportunitics.
This effect may be inescapable but it should
not be totally dismissed and efforts should be
made to make the procedural benefits
available down to the smallest possible
producers.

HUD Response: The direct
endorsement procedure is available to
any lender, regardless of size, provided
it can meet HUD requirements for
participation in the program. These
requirements are not onerous and we
find nothing inherent 1n the program
which tends to discriminate against
small lenders.

Another commenter recommended
that HUD permit lenders to control the
appraisal process and to select.the
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appraiser who will perform appraisal
assignments in a professional and timely
manner. It claimed Pannie Mae and
Freddie Mac both have been very
successful with this process.

HUD Response: Direct endorsement
lenders may use their own appraisers,
provided they were approved and
trained for home mortgage and 203(k)
processing by the local HUD field office.

Two commenters, noting the greater
complexity of section 203(k)
rehabilitation loan underwriting,
recommended that HUD update its
current manuals and materials, provide
local HUD area office training, increase
available fees, and generally be more
available for technical advice on this
program.

HUD Response: HUD Handbook
4240.4 REV-1 was signed and
implemented in Septebmer 1989. Field
offices will be trained in handbook
procedures 1n March 1990 and will train
lenders in the near future. Fees for
section 203(k) processing were reviewed
and reflected 1n the handbook
mstructions.

Finally, one commenter expressed the
following very significant concern:

Over the years, the lending institution I
work for has not been involved in the 203(k)
program but my sense is that someday, we
may pursue this type of HUD loan. Given the
requirements that, if a loan is eligible for
direct endorsement processing, it must be
handled as a direct endorsement case, I have
the utmost concern of adding 203(k) to the
direct endorsement eligibility list without
having an option to process, at least the
appraisal portion, under regular procedures
to obtain a Conditional Commitment.

If and when the day ever comes that I or
the institution I work for has to handle a
203(k) case, the requirements and
documentation are so onerous and
intimidating (as I understand them to be),
that without HUD overseeing the appraisal, 1
have a genuine concern as to our ability to
obtain the insurance certificate [.a result]
which would not be productive.

HUD Response: Direct endorsement
lenders will have the choice of (1)
processing 203(k) loans fully under
direct endorsement; (2) obtaining a
conditional commitment from HUD and
processing the borrower under direct
endorsement, or (3) processing the case
totally through HUD's prior approval
process. Although direct endorsement
lenders will be eligible to process 203(k)
under direct endorsement, the
underwriters must be trained, and must
submit 203(k) test cases, before full
approval for direct endorsement
processing of 203(k) will be granted.

Procedural Requirements

In accordance with 5§ U.S.C. 605(b)
(the Regulatory Flexibility Act), the

Undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. Direct
endorsement processing is essentially a
procedural device that does not affect
the availability of FHA insurance to
small mortgagees, but only the means by

-which their applications for mortgage

insurance are processed.

Thus rule was listed in the
Department's Semiannual Agenda of
Regulations published on April 23, 1990
(55 FR 16226, 16246) as item H-4-88
(Sequence No. 1170) under Office of
Housing in compliance with Executive
Order 12291 and the Regulatory
Flexibility Act.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available 1969. The Finding of
No Significant Impact is available for
public inspection during regular
business hours (7:30 a.m. to 5:30. p.m.) in
the Office of the Rules Docket Clerk,
Office of the General Counsel, Room
10278, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410.

Thus rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federa!
Regulations issued by the President on
February 17 1981. Analysis of the
proposed rule indicates that it does not
(1) have an effect on the economy of
$100 million or more; (2) cause a major
increase in costs or prices for
consumers, individual industnes,
Federal, State or local government
agencies, or geographic regions; (3) have
a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises in
domestic or export markets.

Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule do not have federalism
implications and, thus, are not subject to
review under the Order. The rule merely
extends to additional types of FHA-
insured mortgages an accelerated
processing procedure that has proved
successful in the FHA's basic home
mortgage insurance programs.

Executive Order 12608, the Family

The General Counsel, as the
Designated Official under Executive

Order 12608, the Family, has determined
that this rule does not have a potential
significant impact on family formation,
maintenance, and general well-being,

-and, thus, is not subject to review under

the Order. This rule is limited to making
certain additional types of single family
mortgages eligible for accelerated
processing. The impact of the rule, if
any, on families should be positive, but
any mmpact would be extremely indirect.

(The catalog of Federal Domestic Assistance
program numbers 14.108, 14.165 and 14.166)

List of Subjects
24 CFR Part 200

Adminstrative practice and
procedure, Claims, Equal employment
opportunity, Fair housing, Housing
standards, Loan programs: housing and
community development, Mortgage
insurance, Organization and functions
(Government agencies), Reporting and
record keeping requirements, Minimum
Property Standards, Incorporation by
reference.

24 CFR Part 203

Home improvement, Loan programs,
Housing and community development,
Mortgage insurance, Reporting and
record keeping, Urban renewal.

Accordingly, 24 CFR parts 200 and 203
are amended as follows:

PART 200—INTRODUCTION

1. The authority citation for 24 CFR
part 200 18 revised to read as follows:

Authority: Titles I and II, National Housing
Act (12 US.C. 1701-17152-18); sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. Paragraphs (a)(1), {a)(2). (a)(3),
(b)(2). (b)(5), (b)(5)(xi) (A), (B), (C), (D),
(E). (F), (G), and (H), (c)(1), (c)(2), (c)(3),
(c)(4), (c)(5) and (c)(7) of § 200.163 are
revised to read as follows:

§ 200.163 Direct endorsement.

(a)

(1) Single family mortgage insurance
loans defined under sections 203(b),
203(i), 203(k), 221(d)(2), 222, 234(c), 240
and 245 of the National Housing Act
would be eligible for processing under
this section.

(2) Single family mortgages insured
under any of the programs listed in
paragraph (a)(1) of this section pursuant
to section 223 {except for subsections
223(a)(7) and 223(c)), 225, 244, 247 or 248
of the National Housing Act are not
eligible for processing under this
section. The provision contained n 24
CFR 221.55 which permits a builder-
mortgagor to sell a property to a



27222

Federal Register / Vol. 55, No. 127 / Monday, July 2, 1990 / Rules and Regulations

displaced family on a deferred basis is
not available in the Direct Endorsement
program.

(3) The Secretary shall publish in the
Single Family Direct Endorsement
Program handbook a list of the mortgage

‘loans by type which are eligible for
Direct Endorsement processing under
this section. Such listing shall set forth
with particularity the required
certifications applicable to each

mortgage type.

(2) Cuidelines for underwriting
-procedures. The Secretary shall pubhsh
guidelines for underwriting procedures

. in the Single Family Direct Endorsement ‘

Program handbook. Compliance with
these guidelines will be considered by

HUD to be the minimum exercise of due

diligence in the underwriting of

mortgage loans.
» L] * * »

(5) Submission for endorsement. Upon
a determination by the mortgagee that
the proposed mortgage is eligible for
insurance under 24 CFR part 203, 221,
222, 234, or 240, the mortgage is
executed. Within 30 days (or within
such other period as may be approved
_ by the Secretary) following the date of
closing of the loan, the mortgagee shall
submit the following documents, as are
appropriate, and which are properly
executed, to HUD/FHA at which point
the loan will be considered for

- endorsement in accordance with
paragraph (d} of this section.

» * * * L

(x.l] .. '

(A) That the mortgage satisfies the
requirements (as appropriate) of 24 CFR
. 203.17, or the requirements of § 203.17 as

made applicable in § 222.1(a), or the
requirements of 24 CFR 203.50(i), 221.5,
221.25, 221.30, 221.32, 221.35 or 221.40,
and 221.45, 234.25, or 240.16;

(B) That the mortgage shall be on real
estate held in fee simple, or on a
leasehold under a lease for not less than
99 years which is renewable, or under a
lease which otherwise meets the
requirements of 24 CFR 223.37, 240.15 or

* 203.37 as made applicable in § 221.1(a),
§222.1(a) or § 234.65; -

(C) That any graduated payment

. mortgage meets the requirements-
established under 24 CFR 203.45, or
203.45 as made applicable in § 222.1(a)
or 234.75; any growing equity mortgage
meets the requirements established
under 24 CFR 203.47 or 234.77; and any
adjustable rate mortgage meets the
requirements established under 24 CFR
203.49 or 234.79;

{D) That the property covered by the
mortgage meets the flood plain -

requirements set forth in § 203.16a, or
§ 203.16a as made applicable in
§221.1(a), § 222.1(a) or § 234.17;
(E}(2) That the stated mortgage
emount satisfies the requirements of
(7) 24 CFR 203.18, 203.18a, 203.18b, or
203.29; or
(i) 24 CFR 203.29 as made applicable

in §221.1(a), § 221.10, § 221.11, § 221.20,

$221.50, § 234.27, or § 234.49; or

(#ii) 24 CFR 203.50(f), 222.3, or 240.5;
and

{2) For a mortgage given to refinance a
mortgage, the stated amount satisfies
the limitations set forth in paragraph
{b)(5)(xi)(E)(1) of this section. and any
further limitation prescribed by the
Secretary

(F) That the mortgagor has made the
minimum investment required by 24 CFR
203.19, 221.50, 222.5, or 234.28, and no
prepaid expenses, other than those
listed in 24 CFR 221.54 and those
specifically approved by the Secretary,
were included in determining the
mortgagor’s minimum investment.

{G) That for a mortgage involving .
refinancing to be insured under 24 CFR -
221.21, the mortgage, in addition to the -

- limitations contained in §§ 221.10, 221.11-

and 221.20, does not exceed the -
estimated cost of repair and
rehabilitation and the amount required -
to refinance the existing indebtedness
secured by the property.

(H) That for property located in an

- outlying area, the mortgage meets the '

requirements of 24 CFR 203.18(d); and
* L 4 - - *

(c) LN BN

(1) That the mortgage property is

located in a community where the

housing standards and location meet the
requiremerits of 24 CFR 203.49, or of

§ 203.40 as made applicable in § 222.1{a),
or of § 240.1(a);

(2) That there is located on the
mortgage property a dwelling unit
designed principaily for residential use
for not more than four families, as
required by 24 CFR 203.38, 222.9, or
240.15, or by § 203.38 as made applicable
in § 221.1(a);

(3) That the mortgagor s monthly

mortgage payments will not be in excess .

of his or her reasonable ability to pay,
as required under 24 CFR 203.21,
221.1(a), 222.1(a), 240.1(a), or as required
under § 234.36;

{4) That the mortgagor’s income is and
will be adequate to meet the periodic
payments required for the mortgage
submitted for insurance, as required
under 24 CFR 203.33, 221.1(a), 222.1(a),
234.56, or 240.1(a); -

(5) That the mortgagor's general credit

standing is satisfactory, as required
under 24 CFR 203.34, or under 203.34 as
made applicable in § 221.1(a), 222.1(a).
234.57, or 240.1{a).

* * » .

(7) In cases where the mortgaged
property is subject to—

(i) A secondary mortgage or loan
made or insured, or other secondary lien
held, by a Federal, State or local
government agency or instrumentality or

(ii) A junior (second or third) mortgage
securing the repayment of funds :
advanced to reduce the mortgagor's
monthly payments on the insured

‘mortgage following the date it is insured;

that the applicable requirements of 24
CFR 203.32 (b), (c) or (d) as made

.applicable in § 221.1(a), § 222.1(a),

§ 222.1(a), or § 234.55, are met;

.. * * - L

" 3. Paragraph (c)(2) of § 200.184 is

. revised to read as follows:

§200.164 Approval of direct endorsement
mcngagees

‘ L L ] » L]

(c) LR N

(2) The mortgagee, other than a
supervised mortgagee or governmental
institution, has a net worth, in assets
acceptable to the Secretary, of not less

than $250 000,
PART 203~MUTUAL MORTGAGE

INSURANCE AND REHABILITATION
LOANS

4, The authority citation for 24 CFR
part 203 continues to read as follows:

Authority: Sections 203 and 211, National
Housing Act (12 U.S.C. 1709, 1715b); sec. 7{d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d}). In
addition, Subpart C is also issued under sec.
230, National Housing Act (12 U.S.C. 1715u).

5. Section 203.258 is revised to read as
follows:

§203.258 Assumption with or without
release of mortgagor.

The mortgagee may effect the release
of a mortgagor from personal liability on
a mortgage note while retaining the
benefits of insurance under this part if
the mortgagee obtains the Secretary’s
approval of a substitute mortgagor
(assumptor) who assumes personal
liability and agrees to pay the mortgage
debt. Direct endorsement mortgagees
need not obtain specific secretarial
approval but may themselves approve
an appropriate substitute mortgagor.
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Dated: June 20, 1990.
James E. Schoenberger,

- Associate General Deputy Assistant
Secretary for Housing—Federal Housing
Commissioner.

[FR Doc. 90-15150 Filed 6-29-00; 8:45 am)

- BILLING CODE 4210-27-M

24 CFR Part 885
[Docket No. R-90-1478; FR-2755-F-01]
RIN 2502-AE93

Loans for Housing for the Elderly or
Handicapped—Requirements for
Awarding Construction Contracts

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner; HUD.

ACTION: Final rule.

SUMMARY: This final rule amends the
provisions of 24 CFR part 885 which
govern projects that receive direct loans

under section 202 of the Housing Act of -

1959 and housing assistance under
Section 8 of the United States Housing
Act of 1937. The rule amends regulatory
provisions governing the awarding of
construction contracts to give each
borrower the option of choosing its
contractor by using either competitive
bidding or a negotiated noncompetitive
method of contract award. This revision
is intended to facilitate processing of
section 202 applications by giving
borrowers the option to select
construction contractors earlier in the
process by using the negotiated
noncompetitive method of contract
award,

EFFECTIVE DATE: August 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Robert W. Wilden, Director, Assisted
Elderly and Handicapped Housing
Division, Office of Elderly and Assisted
Housing, Room 6116, Department of
Housing and Urban Development, 451
Seventh Street SW., Washington, DC
20410, telephone {202) 708-2730.
Hearing- or speech-impaired individuals
may call HUD's TDD number, (202} 755~
3938. (These telephone numbers are not
toll-free numbers.)

SUPPLEMENTARY INFORMATION:

L Purpose

HUD's regulations at 24 CFR 885.416
govern the requirements for awarding
construction contracts by borrowers
which have received reservations of
section 202 loan authority and section 8
contract authority in order to develop
housing for the elderly or handicapped.
This final rule amends § 885.418 to give
each borrower the option of choosing its
contractor by using either competitive

bidding or a negotiated noncompetitive
method of contract award. The previous
regulation permitted negotiated
contracts for most borrowers, but
required competitive bidding of those
borrowers, excluding labor
organizations, which had loans of $2
million or more and rents at 110 percent
or more of the Fair Market Rents
applicable to section 202 projects in
effect at the time of the Fund
Reservation for the project.

The competitive bidding requirement
has not worked well in the Section 202
program. Private nonprofit borrowers
generally need to work with a contractor
during the early planning process, in
order to assure that the project is
designed with efficient construction in
mind. The competitive bidding process
creates a situation where the potential
contractors do not become involved
until after the architect completes the
detailed plans and specifications, at
which point it is too late to make
practical modifications which can result
in project savings. There have been
instances where projects have gone to
bid, and none of the bids came in at a
price that could be supported by the
mortgage. On occasion a negotiating
process between the borrower and the
low bidder has resulted in plan
modifications and price reductions to
the point where the project has become
feasible. The competitive bidding
process has also resulted in delays,
especially where none of the initial bids
came in within budget. Because of the
problems and processing delays
associated with competitive bidding,
and in order to move the pipeline of
projects reserved but not started
forward in a responsible way, the
Department has decided to make
competitive bidding optional for all
borrowers. The Department has
effective procedures covering both
negotiated and competitive construction
contracts, and both procedures will
remain in place, so that borrowers will
be able to use the appropriate
procedures depending upon which type
of construction contract award that they

. choose.

This rule also makes it clear that
regardless of which method the
borrower uses to award construction
contracts, there should be an
opportunity for minority owned and
women owned businesses to be
awarded a contract. :

Since this rule represents a relaxing of
the previous rule, and will not have an
adverse impact on any sponsor/ )
borrower, therefore, the Department has
determined that prior notice and
comment are unnecessary.

II. Other Matters

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implements section 102(2)(C) of the
National Environmental Policy Act of
1969, 41 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the General Counsel,
Rules Docket Clerk, Room 10278, 451
Seventh Street SW., Washington, DC
20410-0500.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued on February 17, 1961.
Analysis of the rule indicates that it

. does not (1) have an annual effect on the

economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to complete with foreign-
based enterprises in domestic or export
markets.

Under 5 U.S.C. 605(b) (the Regulatory
Flexibility Act), the undersigned

certifies that this rule does not have a

significant economic impact on a
substantial number of small entities
because, rather than imposing new
requirements on sponsors or borrowers
or resulting in the expenditure of more
funds by sponsors or borrowers, this
rule amends existing policies to
facilitate the processing in a more timely
way.

The General Counsel, as the
Designated Official Under Executive
Order No. 12608—The Family, has
determined that this rule will not have a
significant impact on family formation,
maintenance, or well-being. The rules
does not change basic program
requirements. Rather, it should facilitate
processing of projects to completion.

The General Counsel as the -
Designated Official under section 6(a) of
Executive Order 12611—Federalism, has
determined that this rule does not :
involve the preemption of State law, and
does not affect the relationship between
the Federal government and the States
or the distribution of power or -
responsibilities among the various levela
of government because the rule applies
to borrowers, which are private entities.
The rule gives these borrowers more
discretion to award construction
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: _gno;}ti?mpemive methads, . - *, ‘Oﬁl ‘The Secretary’s conditional approval
’ s rule was listed. as item 1161 ln ce of Surface Mining Reclamallon _ of the Alabama regulatory program on
. the Department's Semiannual Agenda of _and Enforcement - : May 20, 1682, (47 FR 22030) announced -
, :Regulahons published April 23, 1990 (55 (243100 S-M] _ that a one-year trial period would be
- FR 16226, 16244) under Executive Order . . held in order to evaluate the adequacy
, ' 12291 and the Regulatory Flexibility Act. ' 44 cpn Part 901 of Alabama's plan for disposal of excess
; (The Catalog of Federal Domestic Assistance spoil on abandoned mine sites. The one-
. Program title and number is 14.157, Housins Alabama Regulatory Program, year period expired May 10, 1983, and

" for the Elderly or Handicapped )

. List of Subjects In 24 CFR Part 885
T Aged, Handicapped. - ’

¢ . 'Accordingly, the Department amends
'24 CFR part 885 as follows:

 PART 885—LOANS FOR HOUSING
FOR THE ELDERLY OR HANDICAPPED

1. The éuthority citation for 24 CFR
part 885 continues to read as follows:

.Authority: Section 202, Housing Act of 1959
{12 U.S.C. 1701q); sec. 8, United States
Housing Act of 1937 (42 U.S.C. 1437f), sec.
7(d) Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

.o In $ 885.416. the introductory text of
_paragraph (b) and paragraph (c) are -
: "revised. to read as follows:

§ 885.416 Requirements for awardlng
constructlon contracts. - )
T . . L

(b) Each Borrower is permitted to'use
either competitive bidding (formal
advertising) in selecting a construction
contractor or the negotiated: ‘
noncompetitive method of contract
award under paragraph (c) of this
section. In competitive bidding, sealed
bids are publicly solicited and & firm,
fixed-price contract is awarded (in
. accordance with the requirements of
" this paragraph (b)) to the responsible.

bidder whose bid, conforming with-all
- the material terms and conditions of the
© invitation for bids, is lowest in price.

- Regardless of which method ‘a Borrower
" uses, there should be an opportunity for
minority owned and women. owned .

.businesses.to be awarded a contract.A .
* SE_JEVEIE BRNEINE I .,4«_4_, .

“ (‘c]'.'A’Spdnsor or Boirdwer may award
a negotiated, noncompetitive
construction contract. . -

Dated:: ]une 20 1990. :

-G Austin Fius.

Asslstant Secretary for Housmg-Fedeml
Housing Commissioner. .

[FR Doc. 80-15151 Filed 6-29-90; 8:45 am] _
. BILLING CODE 4210-27-M ’ .

Extension of Study COncemIng Excess
Spoll Dlsposal

AGENCY: Office of Surface Mining o
Reclamation and Enforcement (OSM)o
Interior, -

ACTION: Final rule

SuMmMARY: OSM is announcinQ the
extension of the trial period for a study

of provisions for the disposal of excess

spoil on abandoned mine sites
contained in the Alabama regulatory
program (hereinafter referred to as the
Alabama program) under the Surface
Mining Control and Reclamation Act of
1977 {SMCRA). The trial period is -
extended to January 1, 1991. This
extension is necessary in order for the
Director of OSM to consider and

_evaluate the results of several test sites

that have implemented the Alabama
provisions for the disposal of excess
spoil on abandoned mine sites.

EFFECTIVE DATE: July 2, 1990, -

FOR FURTHER INFORMATION CONTACT:
Mr. Robert A. Penn, Director,
Birmingham Field Office, Office of
Surface Mining Reclamation and
Enforcement, 280 West Valley Avenue,
room 302, Homestead, Alabama 35209:
Telephone (205) 731-0890. .

SUPPLEMENTARY INFORMATION:

1. Background on the Alabama Program. ' *

II. Submission of Amendments.
IIL Director's Findings.
IV. Disposition of Comments.

'V, Director’s Decision.
" VI Procedural Determinations.

" L. Background on the Alabama Program

On May 20, 1982, the Secretary of the
Interior conditionally approved the
Alabama Program. Information pertinent
to the general background, revisions,
modifications, and amendments to the

permanent program submission as well .

as the Secretary’s findings, the
disposition of comments, and a detailed
explanation of the conditions of
approval of the Alabama program can
be found in the May 20, 1982, Federal -
Register (47 FR 22030}). Subsequent
actions taken with regard to Alabama's
program and program amendments can
be found in 30 CFR 901.10, 801.15, and °
901.30.

was extended by the Secretary to "

~ August 20, 1984, on July 27, 1983, (48 FR
. 84028). The extension was granted
.. because few permit applications
¢ requesting approval to use the excess
spoil provisions had been received, and
the data was therefore insufficient to

allow OSM to make a meaningful
evaluation of the plan at that time.

On May 23, 1985, (50 FR 21254) the
Secretary again extended the trial
period to August 20, 1989, due to
insufficient data available to make a
meaningful evaluation.

On November 15, 1988, the State
submitted to OSM, a status report to
fulfill the provisions of terms of -
approval of the Alabama program and
subsequent extensions of the trial period
concerning excess spoil disposal. After a
thorough review of the status report and

" additional investigation, OSM decided
- that a further extension of time was
: necessary to build sufficient data upon

which to base an evaluation of the
excess spoil disposal program.

-Therefore, OSM proposed on January 8,

1990, (55 FR 647-649) to extend the trial
study period until January 1, 1991, and to
amend the Federal rules at 30 CFR

'801.15'to implement this action.
* IIL Director’s Findings

On July 27, 1983, (48 FR 34026) the

" Director extended the trial period to

study the effectiveness of the provisions
for the disposal of excess spoil to

“August 20, 1984. On May 23, 1985, (50 FR
21254) the trial period was further '

extended to-August 20, 1989. Both

 extensions were due to insufficient data
" to adequately evaluate the effectiveness

of the provisions. The latter extension

- gpecified the completion of six sites as
* the minimum basis for a decision as to

the practicability of the State’s excess
spoil provisions.

On November 15, 1988, the Alabama
Surface Mining Commission (ASMC)
submitted a report to OSM on the " '+~
excess spoil projects. OSM has
reviewed this report and performed
additional investigations on the sites
covered. While additional sites have
been-approved or are in progress, a total
of only five sites have been completed
to date. At least one additional site is
expected to be completed by the middle
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of 1890. The Director, in the May 23,
1985, Federal Register, stated that a
completion of six projects, and
preferably more, would be required to
provide adequate data to enable OSM to
do an accurate analysis. The completion
of the one additional site will constitute
a sample of six sites, which will fulfill
the minimum number of test sites upon
which OSM can base an adequate :
analysis.

Therefore, the Director is extending

the trial period until January 1, 1991. The

trial period is extended with a
continuation of the following- . .
stipulations imposed by the Dxrector on
May 23, 1985:

{1) The Director, at his discretion, may
terminate the trial study period at any
time during the extended period, if
sufficient data becomes available for a
meaningful evaluation of the trial study.
Upon termination of the trial study
period and OSM's analysis of the data,
the Director may then approve or
disapprove the subject excess spoil
provisions.

(2) At any time during the trial period
. the Director may, at his discretion, place
a moratorium on new permit
applications which includes
consideration of the subject excess spoil
provisions.

(3) The State is required to continue to
report to the OSM Birmingham Field
Office annually on August 20, on the
status of all permits and permit
applications which includes
consideration under the excess spoil
provisions.

IV. Disposition of Comments

No comments were received in
response to the notice of proposed
rulemaking (55 FR 847-849) published on
January 8, 1980. No public hearing was
requested and none was held.

V. Director’s Decision

Therefore, the Director has
determined that the trial period for the
disposal of excess spoil on abandoned

" mine sites shall be extended until
January 1, 1991. The Federal rules at 30
CFR 901.15 are being amended to
implement this action.

V1. Procedural Determinations

1. Compliance With the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C..1292(d), no environmenta! impact
- statement need be prepared on this .
rulemaking.

2. Compliance With Executive Order
No. 12291 and the Regulatory Flexibility
Act

On July 12, 1984, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3, 4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule would not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the OMB under 44 U.S.C.
3507.

List of Subjects in 30 CFR Part 901

_ Coal mining, Intergovernmental
relations, Surface mining, Underground
mining. o

Dated: June 22, 1990,

Ronald C. Recker,
Acting Assistant Director, Eastern Field
Operations.

For the reasons set forth in the
preamble, title 30 chapter VII,
subchapter T of the Code of Federal

" Regulations is amended as set forth

below:

~ PART 901—ALABAMA

1. The authority citation for part 901
continues to read as follows:

Authonty: 30 U.S.C. 1201 et segq.

. 2. Section 901.15 is amended by
revising paragraph (e) to read as
follows:

§ 901.15 Approval of regulatory program
amendments.
L] * L * -

(e) The trial period for Alabama’s
excess spoil disposal plan is hereby
extended from August 20, 1989 to
January1,1691. * * *

* L] * . -

[FR Doc. 80-15293 Filed 6-29-90; 8:45 am)

. BHLLING CODE 4310-05-M.

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 289

Avallabliity of DoD Directives, DoD
" Instructions, DoD Publlcatlone, and

Changes
AGENCY: Office of the Secretary. DoD.

* ACTION: Final rule.

‘ SUMMARY: This document revises 32

CFR part 289 to update availability of
DoD Directives, DoD Instructions, DoD
Publications, and Changes. ¢

EFFECTIVE DATE: July 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Ms. Linda Bynum, Directives Division,
Correspondence and Directives
Directorate, Washington Headquarters
Services, Washington, DC 20301-1155,
telephone 202-697-4111.
SUPPLEMENTARY INFORMATION: On June
1, 1989, the Department of Defense
published a revision (54 FR 23472) of 32
CFR part 289,

List of Subjects in 32 CFR Part 289

* DoD Directives System i{ssuances,.
Availability to the pubhc. Freedom of

" Information.

Accordingly, 32 CFR part 289 is
revised to read as follows:

PART 289—AVAILABILITY OF DOD
DIRECTIVES, DOD INSTRUCTIONS, -
DOD PUBLICATIONS, AND CHANGES

Sec.

289.1 Ordering DoD Directives, DoD
Instructions, and Changes.

289.2 Ordering DoD) Publications.

Authority: 10 U.S.C. 133, 31 U.S.C. 483a.

§269.1 Ordering DoD Directives, DoD
Instructions, and Changes.

DoD Directives, DoD Instructions, and
changes published in part 1—Number
Index section of DoD 5025.1-1, *“DoD
Directives System Annual Index"
(except those issuances identified as
classified) are available to the public

" and Government Agencies, at cost, from -

the National Technical Information
Service, 5285 Port Royal Road,
Springfield, VA 22161, telephone 703-
487-4650. B

§289.2 Ordering DoD Pu’buc‘au'ons
DoD pubhcetlons and chenges are

.available from the various sources that

are identified in the Availability Column
of the DoD Publications subsection of
DoD 5025.1-I: A fee will be charged for
DoD Publications ordered from the
National Technical Information Service.
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Dated: June 286, 1390.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 90-15295 Filed 6-29-90; 8:45 am}
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 4 and 146
[CGD 90-041]

OMB Control Numbers; Reporting and
Recordkeeping Requirements

AGENCY: Coast Guard, DOT.

AcTioN: Final rule and confirmation of
effective date.

SUMMARY: The Coast Guard is updating
its regulations which display Control
Numbers assigned by the Office of
Management and Budget {(OMB) for
regulations in Title 33 CFR. Publication
of OMB assigned Contrcl Numbers is
required by law and informs the public
of those collection of information
requirements that have been approved
by the Director, OMB and assigned
Control Numbers. Coast Guard is also
confirming the effective date for
§§146.140 and 148.210.

EFFECTIVE DATE: The effective date for
§§ 146.140 and 146.210 and the
amendments in this rule is July 2, 1990.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Don M. Wrye,
(202) 267-1534.

SUPPLEMENTARY INFORMATION: Pursuant
to the Paperwork Reduction Act of 1980
{44 U.S.C. 3501 et seq.) all regulations
which contain recordkeeping or
reporting requirements must be
approved by the Director, OMB. Once
approved, these regulations are assigned
an OMB Control Number. OMB Control
Numbers assigned for regulations within
Title 33 CFR are displayed in a table
appearing at 33 CFR 4.02. This document
amends the table to include additional
OMB Control Numbers assigned to
certain regulations in title 33 CFR and
makes minor corrections.

The Coast Guard did not publish a
notice of proposed rulemaking for this
final rule and is making this rule
effective in less than 30 days after
publication. This rule merely displays
existing OMB Control Numbers
pertaining to specific Coast Guard
regulations for the public’s information,
and makes minor corrections to the
table. Notes concerning later publication
of OMB Control Numbers following 33
CFR 146.140 and 146.210 are being

removed since the relevant CMB

Control Numbers are included in thia
rulemaking, Therefore, in accordance
with 5 U.S.C. 553(b), the Coast Guard

_ finds that notice and opportunity for

comment are unnecessary. Since the
OMB Control Numbers displayed have
been previously assigned during
rulemaking procedures for the
regulations to which they relate, this
rulemaking has no substantive effect.
Therefore, the Coast Guard finds good
cause to make this rule effective in less
than 30 days after publication pursuant
to 5 U.S.C. 553(d).

Drafting Information

This rule was drafted by Lieutenant
Commander Don M. Wrye,

-Administrative Law Branch, Regulations

and Administrative Law Division, Office
of Chief Counsel.

Regulatory Evaluation

The Coast Guard considers this rule to
be non-major under Executive Order
12291, and non-significant under the
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). The
economic impact of this final rule has
been found to be so minimal that further
evaluation is unnecessary. This rule
merely displays existing OMB Conitrol
Numbers and makes technical
corrections. No new substantive
requirements are imposed. Since the
impact of this rule is minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of small entities. -

Federalism

The Coast Guard has analyzed this
final rule in accordance with the -
principles and criteria contained in
Executive Order 12612 and has
determined that it does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

List of Subjects
33 CFR Part 4

Reporting and recordkeeping
requirements.

33 CFR Part 146

Continental shelf, Marine safety,
Occupational safety and health,
Reporting and recordkeeping
requirements, Vessels.

In consideration of the foregoing,
parts 4 and 146 of chapter I, title 33,
Code of Federal Regulations, are

. amended as follows:

PART 4—{AMENDED]

1. The authority citation for part 4
continues to read as follows:

Authority: 44 U.S.C. 3507; 49 CFR 1.45(a).
2, The table in § 4.02 is amended by
removing the entries for §§ 154.740 (a)-

{e) and 154.740(f} and adding new

entries in sequential order to read as
follows:

§4.02 Display.

33 CFR part or section where Current OMB
identified and described Control No.
L] * ) L] *

Saction 146.140..........cocinerssermsnreressnsse 2115-0580
SOCHON 1462100 uceiccrcnrirorrresarsnns 2115-0580
L] L] [ ] * .

Section 154.740....c..ceeremmievsemmmsresossens 2115-0096,

0506

Seoction 154.804........cccccccceceeenccrrens 2115-0581

Section 154.808....cc.cervcmecresservorsorss 2115-0581
. . * L) L 3 *

S6CHION 155.750.......0crecressecsmsserssensones 21150120

L ] * - L] * N

Section 156.120........ccoecrereersserverrensionss 2115-0508

L ] L ] L L) L ]

Saction 156.170.
.

PART 146~{AMENDED]

3. The authority citation for part 146
continues to read as follows:

Authority: 43 U.S.C. 1333{d){1), 1348(c),
1356; 49 CFR 1.48.

4. The effective dates of §§ 146.140
and 146.210 are confirmed as July 2,
1990.

Dated: June 22, 1990.

R.B. Helsel,

Chief Counsel (Acting).

(FR Doc. 80-15270 Filed 8-29-90; 8:45 am]
BILLING CODE 4910-14-}

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[SC-022; FRL 3789-1}

Approval and Promuligation of
Implementation Plans South Carolina:
Miscellaneous SIP Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On March 16, 1989, the State

of South Carolina submitted numerous
miscellaneous revisions to its State
Implementation Plan (SIP). These
revisions became State effective on
February 24, 1989, EPA is approving all
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of the revisions except for the revisions

to Regulation 62.5, Standards No. 5

(Volatile Organic Compounds),

Regulation 62.1, Section II, Part B

{Operating Permits) and Regulation 62.5,

Standard No. 4, Section XI, Parts D, E, F,

G and H (Compliance Schedules) and

Section XII {Periodic Testing). The

revision in Regulation 62.5, Standard No.

5 (Volatitle Organic Compounds) will be

acted upon in a separate notice. EPA is

taking no action on the revisions to

Regulation 62.1, Section II, Part B

(Operating permit). EPA does not have

regulations which specify the required

content of an operating permit program,
therefore, we cannot approve South

Carolina’s Regulation 62.1 as part of the

SIP. Regulation 62.5, Standard No. 4

Section X1, Parts D, E, F, G, and H

(Compliance Schedules) and XII, Part B

(Periodic Testing) will be acted upon in

a separate notice. The changes to this

rule will be processed as 111(d) plan

revisions.

DATES: This action will be effective

August 31, 1990 unless notice is received

by August 1, 1990 that someone wishes

to submit adverse or critical comments.

If the effective date is delayed, timely

notice will be published in the Federal

Register.

ADDRESSES: Written comments should

be addressed to Beverly T. Hudson of

EPA Region IV (address below). Copies

of the material submitted by South

Carolina may be examined during

normal business hours at the following

locations.

Environmental Protection Agency,
Region IV, Air Programs Branch, 345
Courtland Street, NE., Atlanta,
Georgia 30365.

South Carolina Department of Health
and Environmental Control, Bureau of
Air Quality Control, 2600 Bull Street,
Columbia, South Carolina 29201.

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

Beverly T. Hudson of the Region IV Air

Programs Branch at the address given

above, telephone (404) 347-2864 or FTS

257-2864.

SUPPLEMENTARY INFORMATION: On

March 18, 1989, the South Carolina

Department of Health and

Environmental Control submitted to

EPA for approval revisions to the South

Carolina State Implementation Plan, and

EPA is today approving a number of

them. )

These revisions were adopted by the
South Carolina Board of Health and
Environmental Control on October 15,
1987, and were fowarded to the State

Legislature for approval. The revisions
became State-effective on February 24,
1989. The submittal contained
certification that adoption of the
revisions was preceded by adequate
notice and public hearing. A discussion

- of these revisions now follows:

¢ Regulation 62.1, Section I
(Definitions) was amended by revising
the definition of “Emission Data” which
updated a reference to the Code of
Federal Regulations and deletad a
reference to Test Method 18 in the
definition of “Total Reduced Sulfur.”

¢ Regulation 62.1, Section II (Permit
Requirements) was amended by adding
and reorganizing the existing regulation.
As before, the regulation contained two
parts. The first part, part A, stipulated
requirements for construction permits.
part A was not amended. However, part
B was amended with stipulated
requirements for operating permits. EPA
is taking no action on revisions to part
B, since EPA does not recognize that
these provisions are part of the South
Carolina SIP. EPA does not have
regulations which specify the
requirements for an operating permit
program, therefore, we cannot approve
South Carolina's operating permit
program as part of the SIP.

¢ Regulation 62.1, Section III _
(Emission Inventory) was amended to
update the Code of Federal Regulations
reference. The revisions also included
inventory requirements which stated
that “Every even calendar year a new
updated emission inventory will be
completed by the plant for the previous
calendar year and submitted to the
Department by March 31."

* Regulation 62.5, Standard No. 1
{Emissions from Fuel Burning
Operations) was amended as follows:
(1) Section 1, Part D (Test Methods) was
amended by adding a reference to Test
Method 9 (40 CFR 60, Appendix A, as
revised July 1, 1986), (2) Section IV,
Subparagraph (A)(2) (Woodwaste
Boiler) was amended to change the
woodwaste boiler requirements for
continuous monitors to 10010 BTU/hr
rated heat input and (3) Section IV, Part
D (Equipment Performance
Specification) was amended to add a
revision date to the Code of Federal
Regulations.

¢ Regulation 62.5, Standard No. 2
{Ambient Air Quality Standards) was
amended by updating the American
Society for Testing and Materials
(ASTM) reference numbers.

* Regulation 62.5, Standard No. 4
(Emissions from Process Industries) was

amended to include a number of minor

revisions. A sample of the most

significant changes is a follows: (1)
Section IX made visible emissions (not
specified elsewhere) applicable to all
sections, not just Section VIII, (2)
Section XI, Part B changed the smelt
dissolving tank emission limit {due to
Federal change), (3) Section XI, Part D
(Monitoring, Recordkeeping, and
Reporting) added the word “calibrate”
instead of “install” to Subparagraph
(D)(1)(a) and deleted the date for
continuous emigsion monitor
installation. Subparagraph D(3) added
flexibility for excess emission reporting
which stated that “each owner or
operator required to install a continuous
monitoring system shall submit a
written report of excess emissions to the
department for every calendar quarter
unless specified on a more frequent
cycle by the Department”.

Subparagraph D(4) clarified the
description of excess emission by
amending the paragraph to read “the
number of 12 hour exceedances from
recovery furnaces is greater than 1% of
the total number of continuous 12 hour
periods in a quarter {excluding periods
of startup, shutdown, or malfunctions
and periods when the recovery furnace
is not operating.” (4) Section XI,
(Compliance Schedules), Parts D, E, F,
G, and H deleted the compliance
schedules for Total Reduced Sulfar
(TRS) since all dates were past. (5)
Section XII (Periodic Testing) added a
new paragraph (B) for TRS. This was
amended because of the deletions of the
“Compliance Testing”.

Sections I thru VIII, effective April 22,
1988, are also incorporated by reference
to reflect that they are part of the
current state effective regulations.

The changes to Section XI
(Compliance Schedules) and Section XII
(Periodic Testing) will be processed a
111(d) plan revisions. .

Regulation 62.5, Standard No. 5
(Volatile Organic Compound) was

" revised to provide clarity within the

regulations. These revisions will be
acted upon in a separate notice.

Regulation 62.5 Standard No. 7
(Prevention of Significant Deterioration)
was amended as follows: {1) Section 1,
Part L, was amended to add a revision
date to the Code of Federal Regulations.
Part L is the definition of “Best
Available Control Technology” which
now reads “An emission limitation
(including a visible emission standard)
based on the maximum degree of
reduction for each pollutants * * * which
would exceed the emissions allowed by
an applicable standard under the
Federal New Source Performance
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Standards or National Emission
Standard for Hazardous Air Pollutants
(under 40 CFR part 60 and 61 as
amended July 1, 1886."; {2} Section 1,
Subparagraph B (1)(a} was amended to
conform to the intent of the Federal
Prevention of Significant Deterioration
regulations.
Final Action
. EPA is approving the regulatory
changes which were submitted on
March 16, 1989, as detailed in this
notice. EPA is taking no action on
revisions to Regulation 62.1, Section I B
(Operating Permit) since EPA does not
recognize this section ts part of the SIP.
The revisions in Regulation 82.5,
standard No. 4, Section XI (Compliance
Schedules) and Section XII (Periodic
Testmg) will be processed as 111(d) plan
revisions. The revisions in Regulation
62.5, Standard Nao. § (Velatile Organic
Compounds} will be acted upon in a
separate notice.

The public is advised that this action
will be effective 60 days from today.
However, if notice is received within 30
days that someone wishes to make.
adverse or critical comments, this action
will be withdrawn and two subsequent
notices will be published prior to the

cffective date. One notice will withdraw

‘the final action and another will begin a
new rulemaking by announcing a
proposed action and establishing a
comment period.

This action has been classified as a
Table 3 action by the Regional
‘Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the office of .
 Management and Budget waived Table 2

and 3 SIP revisions {54 FR 222) from the
requirements of Section 3 of Executive
Order 12291 for a period of two years.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for a revision to the SIP shall be
considered separately in light of specific
technical, economic and environmental
factors.and in relation to relevant
statutory and regulatory requirements.

- Under 5 U.S.C. section 605(b), I certify
that this SIP revision will not have a
. significant economic impact on a
substantial number of small entities (See
46 FR 8709).

Under section 307(!:)(1) of the Act.
petitions for judicial review of

.. action must be filed in the United States '

Court of appeals for the appropriate
circuit by August 31, 1990. This action

. may not be challenged later in
proceedings to enforce its requirements.
(See 307(b)(2).)

List of Subjects in 40 CFR Part 52
Alr Pollution control, Incorporation by

reference, Intergovernmental relations,
Particulate matter, Sulfur oxides.

Authority: 42 U.S.C, 7401-7642.

Note: Incorporation by reference of the
State Implementation Plan for the State of
South Carolina was approved by the Director
of the Federal Register on July 1, 1982, -

Dated: November 24, 1988,

Joe R. Franzmathes,
_ Acting Regional Administrator.

Part 52 of chapter 1, title 40 of the
Code of Federal Regulations is amended
as follows:

_ PART 62—~{AMENDED]

Subpart PP—South Carolina

1. The authority citation for part 52
continues to read as follows: -

Authority: 42 U.S.C. 74017842,

2. Section 52.2120 is emended by
adding paragraph (c}(33) to read as
follows:

§52.2120 identification of plan.

[ ] [ 2 » L] *

(c] L B ]

(33) Changes in South Carolina’s SIP
submitted to EPA on March 16, 1989, by
the South Carolina Department of
Health and Environmental Control.

(i) Incorporation by reference.

(A) Regulation 62.6 Standard No. 4.
Sections I thru VIII and Tables A and B
effective April 22,1988, -

(B) Changes in South Carclina’s
Regulations which were effective March
24, 1989:

1. Regulation 62.1: Section 1
Befinitions. 9 and 38 and Section {II
Emission Inventory. .

2. Regulation 62.5, Standard No. 1
Emissions from Fuel Burning -
Operations: Section I, Part D; Section IV,
Paragraph A.2.a. and Part D. ,

3. Regulation 62.5, Standard No. 2
Ambient Air Quality Standards:
Introductory paragraph.

4. Regulation 62.5, Standard No. 4
Emissions from Process Industries:
Section IXand X,

5. Regulation 62.5, Standard No. 7
Prevention of Significant Deterioration:
Section 1 B(1)(a) and Part L.

(ii)-Additional Material .

(A) March 16, 1988, letter from Seuth
Carolina Department of Health and
Environmental Control.

{FR Doc. 80-15203 Filed &-29—90; 0:45 am]
BILLING CODE 6560-50-M

40 CFR Part 259
(SW-FRL-3792-7]

Standards for the Tracking and
Management of Medicatl Waste;
Technicai Corrections -

AGENCY: Environmental Protection
Agency.
ACTION: Interim final rule; correction.

SUMMARY: This document clarifies and
corrects typographical and other errors
in the Interim Final Rule that appeared
in the Federal Register on Friday, March
24, 1989, (54 FR 12326). This notice also
provides specific addresses within each
Covered State where the notification(s)
and reports required under this program
are to be submitted. EPA is republishing
the Appendices to part 259, containing
today's revisions. Without taking this
measure, the revised Appendices would
not be available to the regulated
community until Autumn 1890 which is
shortly before the end of the
demonstration program in mid-1991.
Republication of the Appendices is
solely for the purposes of aiding the
regulated community.

EFFECTIVE DATE: These revisions will be
effective October 1, 1990

FOR FURTHER INFORMATION CONTACT.
For general information, contact the
RCRA/Superfund Hotline toll free at
(800) 424~0346 (in Washington, DC, call
(202} 382-3000). For information on
specific aspects of today's rulemaking,
contact Mary Greene, Office of Solid
Waste (05-332), U.S. Environmental
Protection Agency, 401 M Street SW.,,
Washington, DC 20460, (202) 475~7736.

SUPPLEMENTARY INFORMATION:

1. Background

On March 24, 1988, EPA promulgated
an Interim Final Rule establishing
standards for the tracking and
management of medical waste under the
Resource Conservation and Recovery
Act (RCRA). See 54 FR 123268-12395,
March 24, 1939. EPA has since identified
several regulatory provisions at 40 CFR
part 259 that require correction and/or
clarification. Many of these changes are

- grammatical and punctuation

corrections, however, additional minor
corrections are made to the text in part
259 to make the regulations consistent
with the description of the tracking and
management system in the preamble to
the rule (54 FR 12326-12371). Today's
notice also clarifies the duration of the
program in the demonstration states.
These changes and clanficauons are

- discussed below.
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A. Program Duration

The part 259 regulations were
published March 24, 1989, and became
effective June 22,1989, in New York,
New Jersey and Connecticut, and July
24, 1989, in Rhode Island and Puerto
Rico. Because the statute provides a

‘limited duration for this program and
because the rules became effective at
different times in different states, there
has been some confusion over the
precise time period during which the
rules are effective. Today's notice
amends the regulations to-establish the
dates of duration for the States
participating in the demonstration
program.

B. Definitions

There are several changes to the
definitions found at § 259.10(b) which
help to clarify and make the regulations
more consistent with the preamble
discussion and background documents.
Body fluids, as defined in § 259.10(b),
are liquids emanating or derived from
humans and are limited to: blood;
cerebrospinal, synovial, pleural,
peritoneal, and pericardial fluids; semen
and vaginal secretions. The rule
promulgated on March 24, 1989, did not
contain certain additional fluids which
were included in the “Background
Document for Listing Medical Waste.”
Amniotic fluid was included in the
Background Document as an example of
Class 2 wastes (Pathological Wastes)
subject to the part 259 regulations.
However, FPA did not include amniotic
fluid as a “body fluid" subject to
regulation as a Class 2 waste under
§ 259.30(a). Thus, EPA is revising the
definition of “body fluids” in § 259.10(b)
to specifically include-amniotic fluid.
Documentation for this correction has
been placed in the public docket for this
rulemaking,

EPA also notes that dialysate was
included in the “Background Document
for Listing Medical Waste” as an
example of Class 3 wastes, Human
Blood and Blood Products. After
reviewing information provided by the
State of Connecticut (letter dated July
18, 1989) and the Centers for Disease
Control (letter dated July 11, 1989), EPA
concludes that dialysate should be
included in the list of body fluids subject
to regulation as a Class 2 waste
(Pathological Waste) rather than Class 3
(Human Blood and Blood Products).
Dialysate is a fluid with a chemical
makeup similar to human plasma. It is
designed to carry away metabolic waste
materials and to achieve electrolyte and
water balance with the blood of an
individual whose kidneys are not
functioning properly. Dialysis is

achieved by introducing the dialysate
fluid to one side of a semipermeable
membrane (or filter) and passing blood
on the other side. Solutes move from the
blood to the dialysate. Therefore, the
dialysate is a fluid derived from
humans. Thus, EPA is revising the
definition of “body fluid" in § 259.10(b)
to include dialysate. However, the
semipermeable membrane (or filter) and
tubing used to pass the blood from the
patient for dialysis remain subject to
regulation under Class 3 {(Human Blood
and Blood Products) when they are
saturated with blood. Documentation for
this correction has been placed in the
public docket for this rulemaking.

Additionally, § 259.10 defines various
terms used throughout the rule. After
reviewing many of the questions .
received on the packaging standards,
EPA determined it was necessary to add
several terms and redefine other terms
to clarify some of these issues. The
confusion centered on the use of the
terms “packaging” and “container”
interchangeably and uncertainty as to
whether EPA was referring to the entire
package of medical waste or to the
individual boxes and/or plastic bags
that are used to satisfy the overall
standard. EPA interprets the term
“packaging” as used in part 259°to mean
the combination of boxes and/or plastic
bags that are used to meet the packaging
standards (rigid, leak-resistant,
impervious to moisture, resistant to
tearing or bursting, and sealing to
prevent leakage). The term “container”
means the individual boxes and/or
plastic bags that are used to contain the
regulated medical waste. Therefore, in
§ 259.10, EPA is adding the terms

“package”, “packaging,” and

. “container” to clarify the packaging,

labeling, and marking requirements.
Additionally, the definition of
"destroyed regulated medical waste” is
being revised; confusion in regard to the
intent of the destruction criteria has
prompted this clarification. The intent of
the destruction criteria was to ensure
the physical change of these wastes,
thereby reducing aesthetic concerns as
well a3 some of the physical hazards
associated with these wastes. The
definition of “destroyed regulated
medical waste” has been revised to
clarify the performance standards for
tire destruction methods used to
physically alter waste components.

C. Pre-transport Requirements

. Minor corrections to the pre-transport
requirements found in subpart E are
intended to clarify the regulations for
segregation, packaging,
decontamination, labeling and marking.
These changes will make the text more

consistent with the new definitions
found in § 259.10(b) which are discussed
above.

EPAis also clarifying the segregation
requirement. Section 259.40 establishes
standards for the segregation of
regulated 'medical waste, to the extent
feasible, from other solid waste and
from hazardous and radioactive waste.
The Agency recognizes that it is not
always possible to segregate regulated
medical waste from all other types of
solid waste. Therefore, when
segregation is not possible, the “mixture
rule,” stated at § 259.31(a), applies.
Under the mixture rule, generators,
when unable to segregate regulated
medical waste from other solid waste
(except hazardous and radioactive
waste), must package, label, and mark
the packaging and its contents according
to the part 259 regulations. When
regulated medical waste is mixed with
hazardous waste, the hazardous waste
regulations (subtitle C part 260) apply
unless the waste is exempt from
manifesting (e.g., when generated by a
small quantity generator); then the part
259 regulations apply. However, when
regulated medical waste is mixed with
radioactive waste, both sets of
regulations apply. (See 54 FR 12362-
12363 for a more detailed discussion of
the radioactive medical waste mixture
handling procedures.) EPA has revised
§ 259.40 slightly to clarify the
application of the mixture rule to pre-
transport segregation requirements.

D. Generator Standards and On-Site
Incinerator Reporting

EPA is also clarifying the generator
recordkeeping requirements for tracking
forms.and on-site incineration reports.
In § 259.54(a)(1)(i), the regulation
requires generators to keep a copy of
each tracking form signed in accordance
with § 259.52 for at least three (3) years
from the date the waste was accepted
by the initial transporter. Although not
specifically stated in § 259.54(a}(1)(i),
EPA intended that generators also retain
a copy of the returned tracking form
with the destination facility owner or
operator’s signature, as noted in
§ 259.52(c), or a copy of the exception
report, as noted in § 259.54(a)(1)(ii).
These requirements were also described
in the preamble to the rule. See 54 FR
12351 and 12352. In order to clarify the
Agency’s intent, EPA has revised the
recordkeeping requirements in
§ 254.54(a)(1)(ii) to specifically require
generators to maintain a copy of each
original tracking form they have
initiated and signed, and a copy of the
returned tracking form with the
destination facility owner or operator's
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signature. EPA has also revised
paragraph (a)(1)(ii) to specify that
exception reports must also be kept for
a period of three (3) years from the date
the exception report was submitted.
The Agency has revised § 259.61(a) to

state that generators must maintain their

on-site incinerator quantity records by
weight, and not volume. This correction
is necessary to make the rule consistent

with the on-site incinerator report form

in Appendix II, and the preamble
discussion at 54 FR 12352,

E. Transporter Requirements

Subpart H regulations for transporters
of regulated medical waste have been
corrected to ensure consistency with
other sections of the rule and preamble.
Section 259.70(c) discusses the
applicability of the generator regulations
{(subpart F) to transporters of regulated
medical waste. Under this section, the
rule originally stated that transporters
must comply with the generator
requirements when they consolidate two
or more shipments of regulated medical
waste onto a single form. This section
did not, however, specify whether
transporters who accept waste from
generators who generate less than 50
pounds in a calendar month and use
logs must initiate a tracking form for the
waste they accept; rather this was |
required under § 259.76(a) (labeled
“consolidating and remanifesting waste
to a new tracking form"). This
requirement was also explained in the
preamble at 54 FR 12355. To clarify the
applicability of the manifest
requirements for transporters of waste
from small quantity generators,

§ 259.70(c) has been revised to state that
transporters must meet all of the
requirements for generators under
subpart F when: (1) They consolidate
two or more shipments of regulated
medical waste onto a single form or (2)
they initiate a tracking form for waste
received from generators of less than 50
pounds. These requirements include, in
addition to initiation of a tracking form,
submission and retention of exception
reports, as necessary, and the
requirement to obtain the tracking form.

Under § 259.72, each transporter who
intends to transport regulated medical
waste that was generated in a Covered
State must notify EPA regardless of
whether the transport occurs in a
Covered or Non-Covered State. EPA will
issue a unique medical waste
identification number to each
transporter, as described in § 259.72(c).
The regulation originally provided for .
the issuance of a separate EPA Medical
Waste Identification Number for each
Covered State. However, EPA has
subsequently decided to utilize the

- existing Agency-wide Facility

Identification Tracking system which
identifies all the environmental
activities at that location. This system
does not allow for more than one
identification number to be assigned to
a facility at a single location. Therefore,
one number will be issued to each
transporter for his activities in all
Covered States.

EPA realizes that it was not possible
for all transporters to know whether or
not they would be transporting regulated
medical waste during the demonstration
program. Therefore, EPA is clarifying
that transporters may submit
notifications throughout the
demonstration program. If the
transporter submits the notification by
certified mail, return receipt requested,
the return receipt can serve as evidence
that the transporter has submitted his
notification until the transporter
receives his EPA Identification Number
for transporting medical waste.

In § 259.73(a), the regulation is revised
such that transporters are required to
ensure that regulated medical waste
does not become putrescent during
transport. This requirement was
discussed in the preamble at 54 FR 12354
and was inadvertently omitted from the
regulation.

Also in § 259.73, paragraph (b} is
revised to clarify that the phrase
“INFECTIOUS WASTE" may be used in
the vehicle markings, as explained at 54
FR 12354,

Section 259.74(e) of the rule
establishes the requirements
transporters must follow when
delivering regulated medical waste
outside of the United States. The rule
promulgated on March 24, 1989, was not
consistent with the preamble language
at 54 FR 12351 describing procedures for
documenting shipments of regulated
medical waste delivered outside of the
United States. EPA believes that the
procedures outlined in the preamble will
provide generators with a greater level
of assurance that their waste was
received by the designated destination
facility. Therefore, EPA has revised
§ 259.74(e)(1) of the rule to require
transporters to obtain the signature of
the representative of the foreign
transporter or destination facility to
which they deliver the waste, or (if those
foreign transporters or destination
facilities choose not to sign), to verify
that the waste has been delivered. The
last domestic transporter may verify
delivery by signing their name in Box 14
of the tracking form, along with a
statement that the waste has been given
to the next (foreign) transporter or waste
handler.

In § 259.77(c)(2), the regulation is
revised so that transporters are required
to retain copies of all consolidation logs
required by § 259.76(c)(4), for a period of .
three years. This requirement was
discussed in the preamble discussion of
recordkeeping requirements at 54 FR
12356 and was inadvertently omitted
from the rule.

F. Intermediate Handler

In § 259.81(b)(1), the regulation is
revised to require intermediate handlers
to note discrepancies on the tracking
form. This requirement was discussed in
the preamble at 54 FR 12358 and 12359
but was inadvertently omitted from the
rule.

G. Changes to Appendices I, II, and III

Several corrections have been made
to Appendices I, Il and II, to ensure
consistency. The format of the Medical
Waste Tracking Form, as presented in
Appendix I of the March 24, 1989,
Federal Register notice, has been
modified to improve its ease of use; .
content and information requirements,
however, have not been changed.
Highlighting has been added to the
form's section headings to set the
different sections apart from one
another. This was done to guide the user
to complete the appropriate section(s) of
the form (i.e., Generator, Transporter, or
Destination Facility sections). Boxes 4,
7,10, 11c and 19 have been lightly
shaded to indicate that they must be
completed only if required by the State
that issued the form. Additional space
has been added in Box 15, “Generator's
Certification,” to enable the generator to
insert his full name within the
certification statement, Further, Blocks
17 through 19 have been enlarged to
provide more space for inclusion of
Transporter 2 or Intermediate Handler
identification information. The version
published in today’s Federal Register is
identical to the version EPA has been
distributing since June 1989. There are
minor corrections to the instructions for
the tracking form; changes are in column
1, line 35 of the version published at 54
FR 12384 and in the instructions for
Boxes 5 and 14.

In the On-site Medical Waste
Incinerator Report Form, as presented in
Appendix I1, Box 9 contains the owner’s
certification of accuracy and
completeness. Both the regulation at
§ 259.62(b) and the instructions for
completing Box 9 (at 54 FR 12388)
specify that the certification statement
in Box 9 must be signed by the facility
owner or an authorized representative. -
Box 9 of the form is revised so that the
word “signature” appears instead of the
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word “name.” Minor corrections have
been made in the instructions for
completing the form, under the heading
“When to Complete this Form?"”

In the Medical Waste Transporter
Report Form, as presented in Appendix
I, originally published at 54 FR 12389~
12391, two minor changes have been.
made. Box 1, which contains check-off
boxes to identify the reporting period, is
revised to include a space for
transporters to specify the Covered
State for which they are reporting; the
instructions for the form (originally
published at 54 FR 12392-12393) are
revised to reflect this change. In
addition, Box 11 of the form is revised to
include the phrase “Please Complete
Sections A, B, and C for each facility,”
which is consistent with the regulation
in § 259.78(c)(1){vi) and the instructions
for Box 11 originally published at 54 FR
12393. In addition, the instructions for
completing the report have been revised
in several places so that the term
“Medical Waste Transporter Report
Form” appears instead of the term
“Transporter Report Form.” In the
instructions, corrections are made to
identify the Covered State agencies to -
which copies of the report must be sent,
and to explain the July 24, 1989 to
December 19, 1989, first reporting period
for wastes generated in Puerto Rico and
Rhode Island. Minor grammatical
corrections are made in “When to
Complete the Report?”, in the first
paragraph under “Section 1. Transporter
Identification Information,” and in the
title “Section IV. Intermediate Handlers
and Destination Facilities.” Finally, in
the instructions for Box 11B, “Type of
Facility,” Code #3 is revised to read
“Treatment Facility,” and the
instructions for Box 11C are revised to
read *. . .enter the quantity of waste (in
pounds) that you delivered to the .
intermediate handler or destination
facility during the reporting period.”

The Recommended Medical Waste
Transporter Notification Form and
Instructions, originally published at 54
FR 12394, is revised so that the Covered
State waste management agencies’
addresses appear in the instructions.

1. Compliance With Administrative
Procedure Act Requirements

Section 553(b} of the Administrative
Procedure Act generally requires
proposal of administrative rulemaking to
receive public comment prior to
promulgation. However, section 553{b)
excludes certain types of rules from the
prior notice-and-comment requirement,
including interpretative rules and rules
for which public comment is
unnecessary. Because today’s notice
includes only interpretive statements

concerning existing medical waste
requirements and minor technical
corrections, prior notice and solicitation
of public comment on this notice is
unnecessary.

Dated: June.25, 1990.

Mary A. Gade,

Acting Assistant Administraior, Office of

Solid Waste and Emergency Response.
40 CFR part 259:is amended as

follows:

PART 259—STANDARDS FOR THE
TRACKING AND MANAGEMENT OF
MEDICAL WASTE AND APPENDICES

1. The authority citation for part 259
continues to read as follows:

Authority: These regulations are issued
under the authority of sections 2002, 11001,
11002, 11003, 11004, 11005, 11010, and 11011 of
the Solid Waste Disposal Act of 1970, as
amended by the Medical Waste Tracking Act
of 1988, 42 U.S.C. 6392 et seq.

2. Section 259.2 is amended by
revising paragraph (a) to read as
follows:

§259.2 Effective dates and duration of the
demonstration program.

(a) Except for records and reports
required to be maintained or submitted
under this part, the demonstration
program will be effective for the period
June 22, 1289, to June 22, 1991, in the
Covered States of Connecticut, New
Jersey, and New York. The
demonstration program will be effective
for the period of July 24, 1989, to June 22,
1991, in the State of Rhode Island and
the Commonwealth of Puerto Rico.

3. Section 259.10 is amended by
revising paragraph (b) with the
following definitions in alphabetical
order:

§ 259.10 Definitions.
* * * » *

Body fluids means liquid emanating or
derived from humans and limited to
blood; dialysate; amniotic,
cerebrospinal, synovial, pleural,
peritoneal and pericardial fluids; and
semen and vaginal secretions.

[ ] ] * * [ ]

Desiroyed regulated medical waste

" means regulated medical waste that is

no longer generally recognizable as
medical waste because the waste has
been ruined, torn apart, or mutilated (it
does not mean compaction) through:

(1) Processes such as thermal
treatment or melting, during which
treatment and destruction could occur;
or

(2) Processes such as shredding,

grinding, tearing, or breaking, during

which only destruction would take
place. .

* * * - *

4. Section.259.10 is amended by
adding to paragraph {b) the following
definitions in alphabetical order:

§ 259.10 Definiticns.

* * * * *

Container means any portable device
in which a regulated medical waste is
stored, transported, disposed or
otherwise handled. The term container
as used in this part does not include
items in the Table or Regulated Medical
Waste at § 259.30(a) of this part.

* * L ] * *

Package means the packaging/
containers and its contents.

Packaging means the assembly of one
or more containers and any other
components necessary to assure
minimum compliance with § 259.41 of
this part.
* * * , " *

5. Section 259.40 is amended by
revising Paragraph (b) to read as
follows:

§259.40 Segregation Requirements.
* E

 (b) If other waste is placed in the
same container(s) as regulated medical
waste, or if regulated medical waste
cannot be segregated from other waste,
the generator must package, label, and
mark the container{s) and its entire
contents according to the requirements
in §§ 250.41, 259.44, and 259.45 of this
part.

* A ] L] * *

6. Section 259.41 is amended by
revising the first sentence and
paragraphs (a)(4) and (b) to read as
follows:

§ 259.41 Packaging Requirements.

Generators must ensure that ail
packages of regulated medical wastes
meet the following requirements before
transporting or offering for transport
such waste off-site. * * *

(B) LR I )

(4) Sufficiently strong to prevent
tearing or bursting under normal

‘conditions of use and handling;

8nd * & %

(b)(1) In addition to the requirements
of paragraph (a) of this section,
generators must package sharps and
sharps with residual fluids in
packaging/containers that are puncture
resistant. ,

(b)(2} In addition to the requirements
of paragraph (a) of ‘this section,
generators must package fluids
(quantities greater than 20 cubic
centimeters) in packaging/containers
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that are break-resistant and nghtly
lldded or stoppered

7. Section 259.43 is amended by
revising paragraphs (a) and (b) to read
as follows:

§ 259.43 Decontamination standards for
reusable containers.

- - * L -

{a) All non-rigid containers and inner
liners must be managed as regulated
medical waste under this part and must
not be reused.

{b) Any rigid container used for the
storage and7or transport of regulated
medical waste and designated for reuse
once emptied, must be decontaminated
if the container shows signs of visible
contamination.

u - * * *

8. Section 259.44 is amended by
revising the introductory text and
paragraph (a) to read as follows:

§ 259.44 Labeling requirements.

Generators must label each individual
container used to meet the packaging
requirements under § 259.41 of this
Subpart before transporting or offering
for transport off-site:

(a) Untreated regulated medical
waste. Each container of untreated
regulated medical wastes must have a
water-resistant label affixed to or
printed on the outside of the container.
The label must include the words
“Medical Waste,” or “Inifectious
Waste,” or display the universal
biohazard symbol. When a red plastic
bag{s) is used as an inner container, it
need not display a label.

- L ] L ] * -

9. Section 259.45 is amended by
revising the introductory text and
paragraph (a) introductory text to read
as follows:

§ 259.45 Marking (ldentification)
requirements.

Generators (mcludmg intermediate
handlers) must mark each individual
container of regulated medical waste
according to the following marking
requirements before the waste is
transported or offered for transport off-
site:

(a) The outer-most surface of the outer
container must be marked with a water-
resistant identification tag of sufficient
dimension to contain the following
information:

L * L] - L]

10. Section 259.50 is amended by

revising paragraphs (e) and (f).

§ 259.50 Appiicability and general
requlrements.

- 1 . * *

(e} L2 B ]

(1) Generators of 50 pounds or more
per month. Generators who generate
and transport or offer for transport off-
gite 50 pounds or more of regulated
medical waste in a calendar month are
subject to the requirements of subpart E
and all of the applicable requirements of
this subpart for each shipment of
regulated medical waste.

(2) Generators of less than 50 pounds
per month,

(i) Generators who generate and
transport or offer for transport off-site
less than 50 pounds of regulated medical
waste in a calendar month are subject
only to the requirements of subpart E of
this part and §§ 259.50, 259.53, 259.54 (b)
and (c), and 259.58 of this part, unless
exempt under § 259.51.

(ii} Generators who generate less than
50 pounds of regulated medical waste in
a calendar month but who transport or
offer for transport off-site more than 50
pounds in any one shipment or in any
one calendar month are subject to

. subpart E of this part and §§ 259.50,

259.52, 259.53, 259.54 (a) and (c), 259.55,
and 259.56 of this part, unless exempt
under § 259.51(b).

(f) Generators of regulated medical
waste must use transporters who have
notified EPA under § 259.72 of this part

" to transport their regulated medical

waste, except as provided in § 259.51 of
this subpart.

11. Section 259.51 is amended by
revising paragraphs (a) and (b} -
introductory text, removing paragraph
(b){2) and redesignating paragraphs
(b)(3) and (b){4) as (b)(2) and (b)(3).
respectively, to read as follows:

§ 259.51 Exemptions.

(a) Generators of less than 50 pounds
per month. Generators who meet the
conditions of § 259.50(e)(i) of this
subpart are exempt from the
requirement to use a transporter which
has notified EPA, exempt from the
requirement to use the tracking form,
and exempt from the requirements of
subpart H of this part, except from the
exception reporting requirements of
§ 259.55 of this part, provided that the
following conditions are met:

* L ] L ] * -

(b) Shipments between generator’s
facilities. Generators are exempt from
the requirement to use a transporter
who has notified EPA, exempt from the
use of the tracking form, and exempt
from the requirements of subpart H of
this part when transporting regulated
medical waste from the original
generation point to a central collection
point or a treatment facility owned or

operated by the generator, provided
they meet all of the following conditions:

* - « L L]

12. Section 259.52 is amended by
revising paragraphs {b)(2) and (d)(3) as
follows:

§259.52 Uss of the tracl\(lng form.
L ]

» * - *

(b) ® &« &

{2) For all other generators, the
tracking form from the State in which
the waste was generated; or

* * L] L ] .

(d] * & &

(3) Retain one copy, in accordance
with § 259.54(a)(1)(i} of this part.
* » - - L]

13. Section 259.53 is amended by
revising the first sentence.

§ 259.53 Generators exporting regulated
medical waste.

Generators (including transporters
and intermediate handlers that initiate
tracking forms) who export regulated
medical waste to a foreign country (e.g.,
Canaday) for treatment, destruction, or
disposal, must request that the
destination facility provide written
confirmation that the waste was
received. * * *

14. Section 259.54 is amended by
revising paragraph (a)(1) to read as
follows:

§ 259.54 Recordkeeping.

( ﬂ) LR 2R

(1)(i) Keep a copy of each tracking
form signed in accordance with § 259.52
of this part and a signed copy of each
completed tracking form signed by the
owner or operator of the destination
facility in accordance with § 259.81(a)(4)
of this part, for at least three (3) years
from the date the waste was accepted
by the initial transporter; and

(ii) Retain a copy of all exception
reports required to be submitted under
§ 259.55(c) of this subpart for at least
three (3) years from when the exception
report was submitted.
- * - * *

15. Section 259.55 is amended by
revising paragraph (a) to read as
follows:

§259.55 Exception Reporting.

(a) A generator who meets the
conditions of § 259.50 (e)(1) or {e)(2)(ii}
of this subpart, or who utilizes a
Medical Waste Tracking form, must
contact the owner or operator of the
destination facility, transporter(s), and
intermediate handler(s), as appropriate,
to determine the status of any tracked
waste if he does not receive a copy of
the completed tracking form with the
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bandwritten signature of the owner or
operator of the destination facility
within 85 days of the date the waste was
accepted by the initial transporter.
- * » * -

16. Section 259.61 is amended by
revising paragraphs (a){(1) (iii) and {iv) to
read as follows:

§259.61 Recordkeeping.
a * & &

{iii) The total weight of medical waste
incinerated, per incineration cycle; and

(iv) An estimate of the weight of
regulated medical waste incinerated, per
incineration cycle.
» A ] * * R

17. Section 259.70 is amended by
revising paragraph (c) to read as
follows:

§259.70 Applicability.
- - * * - i

(c) A transporter of regulated medical
waste must meet all the requirements
for generators under subpart F of this
part when he consolidates two or more
shipments of regulated medical waste
onto a single tracking form or when he
initiates a tracking form for medical
waste received from generators who met
the conditions of § 259.50(e)(2)(i).
» * * * L

18. Section 259.72 is amended by
revising paragraph (c) to read as
follows: ‘

§ 259.72 Transporter notifications.
- » * * -

(c) EPA will issue transporters, who
notify under this section, a unique EPA
Medical Waste Identification Number.

This identification number will apply to

all transporter sites identified in
paragraph (b)(2) of this section, that
relate to each Covered State.
Transporters may accept regulated
medical waste after notifying under this
section. Upon receipt of an EPA Medical
Waste Identification Number, the
transporter must make certain that the
number has been éntered in Box 5 of the
Medical Waste Tracking Form
(Appendix I of this part) that
accompanies each shipment they
handle.
- * L 4 * L

19. Section 259.73 is amended by

revising paragraphs (a)(2) and (b)(3) to
read as follows:

§ 259.73 Vehicle requirements.

(ﬂ] .0

(2) The transporter must ensure that
the waste does not become putrescent
and is not subject to mechanical stress
or compaction during loading and
unloading or during transit;

L

* * . »

(b] * & %

(3) A sign or the flowing words
imprinted:

(i) MEDICAL WASTE; OR

(if) INFECTIOUS WASTE."

* - ® L g L]

20. Section 259.74 is amended by
revising paragraph (d)(1), redesignating
paragraphs (e)(1) through (e)(3) as (e)(2)
through (e)(4), respectively, and adding
a new paragraph (e){1) and revising
newly redesignated (e){2), to read as
follows: '

§ 259.74 Tracking form requirements.

L L] ® » *

(d) . & &

(1) Obtain the date of delivery and the
handwritten signature of the transporter,
intermediate handling facility or
destination facility on the tracking form;

L 4 - * * «

(e)Q * &

{1) Obtain the signature of the
accepting foreign transporter or
destination facility; or

(2) Verify that the waste has been
delivered to the next (foreign)
transporter, or treatment, destruction or
destination facility by writing a
statement to that effect in Box 14,
certifying that the entire shipment (as
specified in Boxes 11, 12 and 13 of the .
tracking form) has been delivered to the
next (foreign) party, including the
accepting party’s name, company name,
and mailing address, and signing
directly below that certification

statement;
] * * * L ]

21. Section 259. 76 is amended by
revising paragraph (c)(1) to read as
follows:

§259.76 Consolidating or remanifesting
waste to a new tracking form. -
* * L 4 > »

(C) * & %

(1) Attach a copy of the tracking form.
signed by the destination facility to the
generator’s original tracking form;

22. Section 259.77 is amended by
revising paragraphs (c){2} and (d) to
read as follows:

§259.77 Recordkeeping.
* L ] * L ] »

(C) . e

(2) Retain a copy of the transporter-
initiated tracking form signed by the
intermediate handler or destination
facility and all associated consolidation
logs for three (3) years from the date the
waste was accepted by the intermediate
handler or destination facility.

(d) Transporters must retain a copy of .

each transporter report required by

§ 259.78 of this subpart for three (3)
years after the date of submigsion.

23. Section 259.78 is amended by
revising paragraphs (b}(2) and' (c)(l)(x) to
read as follows:

§ 259.78 Reporting.
- - L * *

(b) * ® &

(2) A second copy must be submitted
to the Director of the waste management
agency in the Covered State for which
the transporter has compiled the report.

e)y* **

(i) The transporter's name, address,
and EPA medical waste identification

number;
* * L 2 * L ]

24. Section 259.80 is amended by
revising paragraph (b)(2) to read as
follows:

§259.80 Applicability.

* L ] » *

(b) LR AR ]

(2) This subpart applies to generators
who receive regulated medical waste
required to be accompanied by a
tracking form.

25. Section 259.81 is amended by
revising paragraphs (b)(1), (b){2)(iii} and
{b)(3)(i) to read as follows:

§259.81 Use of the tracking form.

* L] * * -

(b) LR AR

(1) The owner or operator must meet
all the requirements for generators
under both subparts E and F of this part
including signing the tracking form
accepting the waste as specified in Box
20, noting any discrepancies on the
tracking form, and entering the new
tracking form number in Box 21 when
initiating a new tracking form for each
shipment of regulated medical waste
that has either been treated or
destroyed. .

(2) D)

(iii) The date the regulated medical
waste was originally shipped by the

. generator or the generator’s unique

tracking form number; and * * *

(3) LR

(i) Attach a copy of the tracking form
signed by the destination facility to the
original tracking form initiated by the
generator identified in paragraph
(b)(2)(i) of this section.
L] L] » L *

28. Section 259.83 is amended by
revising paragraph (b) introductory text
toread as follows:

§ 259.83 Recordkeeping.

~ * - * -

{b) The owner or operator of a
destination facility or an intermediate
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handler that accepts regulated medical  new waste tracking form, and revising inserting the new form, and revising the

waste from generator{s) subject to the instructions for Box § and Box 14. instructions in Box 1. Appendix Il is

§ 259.51 (a) or {c) of this part must Appendix I is revised to read as set revised to read as set forth below.
maintain the folle information for forth below. 80. Appendix IV to part 259 is revised
each shipmentdof regulated medical 28 Appendi;: 11 to part 259 is revised to read as set forth below.

waste accepted: to read as set forth below. .

e e e s 29. Appendix IIl is amended by Appendix 1 to Part 259-Medical Waste

27. Appendix I to part 259 and General removing Parts I and 1I and inserting the Tracking Form and Instructions
Instruction are amended by adding the new form, removing Part IV and BILLING CODE 6560-50-M
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Instructions for Completing the Medical
Waste Tracking Form

General Instructions

; Read all instructions before completing this
orm.

This form has been designed for use on a
12-pitch elite typewriter; a firm ballpoint pen
may also be used—presa down hard (as you
are writing through multiple copies).

Federal regulations require generators,
transporters, intermediate handlers, and
owners and operations of destination
facilities (treatment, destruction facilities,
and disposal facilities) to use this form for
both inter- and intrastate transportation of
regulated medical waste which is generated
in a Covered State. Generators must obtain
the Medical Waste Tracking Form from the
following sources:

(1) If the regulated medical waste is to be
shipped to a Covered State for treatment,
destruction, or disposal, then the generator
must use that Covered State’s form. For
generators who transport or offer for
transport regulated medical waste to another
Covered State which requires use of its
version of the tracking form, the transporter
must provide the generator with the receiving
Covered State's form.

{2) ¥ the receiving Covered State does not
require the use of its version of the form, or
the receiving State is a non-Covered State,
then the generator must obtain the form from
the generator's own State.

(3) If the generator’s State does not require
the use of that State’s version of the tracking
form, then the generator may obtain copies
from other sources or produce them using the
printed version of the Federal form provided
in this appendix.

Section 11007 of the Medical Waste
Tracking Act specifies that any State or local
law which requires submission of a regulated
medical waste tracking form from any person
subject to this Act shall require that the form
be identical in content and format to the
Medical Waste Tracking Form except that a
State may require the submission of other
information which is supplemental to that on
the form. Such State-required information.
may be included through use of additional
sheets or such other means as the State
deems appropriate. The Agency determines
that no additional or supplemental State
information can be required on the form
except as specified below. Generators of
regulated medical waste in Covered States
are advised to be aware of any special
requirements within the Covered States.

If States wish to print their own forms, they
may print in one inch box at the top of the
form the following types of information: (1}
Where to obtain a State printed tracking
form; (2) essential State information (State
addresses or telephone numbers); and {3)
special State instructions (e.g., if the State
requires a five- or six-part form, that State
might print addresses to which the additional
forms must be sent).

The Medical Waste Tracking Form also
includes a box for a State Tracking Form
Number. If the State requires such a number,
it can be printed on the form in that box. In
addition, some States may require waste
identification or waste authorization
numbers. These numbers can be entered by
the generator in Box 11{a-c). In addition,
States may require generators to use Box

11(c) to identify medical waste regulated
under State Jaw but not under Federal law.
Federal regulations require generators,

transporters, intermediate handlers, and
destination facilities to complete the form
according to the following instructions.

Medical Waste Tracking Form Specific
Instructions

The following describes each sgction of the
Medical Waste Tracking Form and provides
instructiors for completing each of these
sections (i.e., boxes). The waste generator
completes Boxes 1-15, the transporter and/or
intermediate handlers completes Boxes 16—
21, and the owner or operator of the
destination facility completes Boxes 22-23.
The transporter may assist the generator in
completing any of the boxes, but the
generator is responsible for ensuring the
accuracy of information entered on the form
and must sign Box 15 after Boxes 1-14 are
completed. .

Box. 1. Generator's Name and Mailing
Address. Enter the name and mailing address
of the generator. The mailing address should
be the address to which intermediate handler
ar the destination facility will return the
signed copy of the tracking form, and should
be for the location where the generator’s
tracking forms will be handled for purposes
of recordkeeping and exception reporting
(e.g.. the company’s billing office, corporate
headquarters, or the actual site of
generation),

While the address entered here need not
identify the particular site of generation, the
generator must maintain its records so that
individual waste shipments {identified by a
unique tracking form document number
assigned by the generator, discussed next)
can be associated with the actual sites of
generation.

Box 2. Tracking Form Number. This is the
unique number that the generator must assign
to each shipment of regulated medical waste.
It will ensure that each individual shipment
can be identified and independently tracked
from the site of generation. [The number
could be the date of shipment or some other
notation that the generator wishes to utilize.)

Box 3. Telephone Number. Enter the
telephone number for the generator
representative who can provide additional
information about the shipment in the event
of an emergency, or in the event the
transporter, intermediate handler or
destination facility requires it for other
reasons (e.g., to inform the generator that an
alternative disposal facility must be used).

Box 4. State Permit or ID Number. This is
an optional entry, except when required by
State law. Some States may assign a number
of alphanumeric designation to uniquely
identify each generator, and may require that
the generator include this designation on
each medical waste tracking form it initiates.

Box 6. Transporter’s Name, Mailing
Address and EPA Medical Waste
Identification Number. Indicate in this space
the name and address of the regulated
medical waste transporter who will be the
first transporter of the waste listed on the
tracking form. The mailing address should be
the business mailing address of the
transporter. The transporter must fill in his
EPA Medical Waste Identification Number. If
a number has not yet been assigned, the
transporter must leave this box blank. The

EPA Medical Waste Identification Number is
assigned by EPA when the transporter
notifies EPA.

Box 6. Telephone Number. Enter the
telephone number of the transporter that the
generator, intermediate handler or
destination facility may call to obtain
information regarding medical waste
shipments. -

Box 7. State Transporter Permit or 1D
Number. This is an cptional entry to be
utilized where States have assigned permit or
identification numbers to each medical waste
transporter and require that designation to be
recorded on each tracking form. The number
should be the permit or identification number
used by the State in which the regulated
medical waste was generated.

Box & Destination Facility Name and
Address. The generator must enter the name
and site address of the off-site destination
facility (i.e., treatment and destruction
or disposal facility) that the generator has
specified to receiva the regulated medical
waste. The site address is necessary to
inform the transporter where the shipment
must be delivered. [if the generator does not
have this information, the transporter may
complete this section, but only before the
generator signs the form. Transfer facilities
and other temporary storage facilities used
by transporters for storage of waste during
ordinary. transport must not be listed here as
the destination facility.] Intermediate
handlers used by the generator or transporter
to either treat or destroy the waste (but not
both) must not be listed here either.

Bax 9. Telephone Number. Enter the
destination facility's telephone number which
a generator or transporter may call to obtain
information regarding the status of a
shipment.

Box 10. State Permit or ID Number. This is
an optional box which must be filled cut if
this information is required by the State in
which the destination facility is located.
States may require that the destination
{acility (/.e., treatment and destruction or
disposal facilities) be permitted and they may
require that a State-assigned unique permit or

“identification number be entered in this

space.

Box 11. U.S. EPA Waste Descriplion. The
two Federally-regulated medical waste
categories are listed in Boxes 11(a) and 11(b}):
Regulated Medical Waste {untreated};
Regulated Medical Waste [treated). Box 11{c)
is available for other State regulated medical
waste. The generator must determine the
categories of his waste, before completing
Boxes 12 and 13. A definition of “waste
category” is found in 40 CFR 259.10. [If Siates
have a waste code, ® waste authorization
number, or a similar requirement, it may be
inserted to the right of the waste category to
which it applies.}

Box 12. Total Number Containers. The total
number of containers (e.g., bags, boxes, pails,
drums, etc.) for each of the applicable waste
categories must be entered in the
corresponding space.

Box 13. Total Waight or Volume. The totel
weight of the waste (excluding the container
weight), by applicable wasts category must
be entered in the corresponding space. If the
waste is oversized and is not packaged in &
standard container, a volumetric measure
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may be used; however, the unit of measure
must be noted in that space as well.

Box 14. Special Handling Instructions and
Additional Information. Generators may use
this space to indicate special transportation,
treatment, storage, or disposal information or
Bill of Lading information, including .
alternative treatment and/or disposal facility
information, if necessary. Generators may
also include in this box a written request for
the destination facility to certify disposal of
the regulated medical waste through
signature and dating within this box. [Note:
The signature in the Destination Facility
Certification Box (Box 22} is only to be used
to certify receipt of the waste at the time of
delivery to the facility.}

For international shipments, generators
must enter in this space the point of
departure (city and State) for those wastes
destined for treatment, destruction, or
disposal outside the United States. This box
is also for use of transporters delivering
regulated medical waste across international
borders to verify delivery of the waste to a
foreign transporter, intermediate handler or
destination facility. This space may also be
used if there is need to identify an
intermediate handler and/or a third
transporter. States may not require additional
information to be provided in this space on
the tracking form. However, other State-
specific information requirements may be
included on a separate, attached sheet.

. This space should also be used to provide

special instructions or additional information
regarding oversized regulated medical waste
that cannot be easily packaged in plastic
bags or standard containers. In these
instances, enter a description of the waste
including whether the waste is untreated or
treated, the number of pieces, and the
approximate total weight.

Box 15. Generator's Certification. This
statement, when signed by the generator,
certifies that all information required to be
provided by that generator is accurate
{including any information provided by the
transporter in Boxes 1-14), all documented
wastes are properly prepared for transport
and all applicable State and Federal
requirements have been met. The generator
must read, sign by hand, date this
certification statement and enter the name of
the generator into the certification statement.
The persons signing the statement must be
authorized to make the required declarations,
in writing, by the person in charge of the
generator's operations. The generator must
make certain that Boxes 1-14 (except Boxes
4, 7, 10, and 11(c), which are optional unless
required by the State) are completed prior to
signing the form.

Box 18. Transporter 1 Certification of
Receipt. The first transporter is required to
acknowledge the acceptance of the waste

shipment from the generator by signing the
form in this space and recording the date of
acceptance. Any discrepancies or other
related information should be noted in the
Discrepancy Box (Box 23) of the tracking
form before signing it. In those instances
when a transporter initiates a tracking form,
he must complete Boxes 1-15 and must also
certify receipt as transporter 1, if he is also
the first transporter as identified in Box 5
{Transporter's Name and Mailing Address).

Box 17.-Transporter 2 or Intermediate
Handler Name and Address, and EPA
Medical Waste Identification Number. In the
event the waste shipment is to be transported
by a second transporter or is taken to an
intermediate handler, that recipient must
enter its name and business mailing address
information in this place, and its EPA
Medical Waste Identification Number, when
appropriate.

Box 18. Telephone Number. Enter the
telephone number of the second transporter
or intermediate handler to be used when
checking or investigating the status of a
shipment,. .

Box 19. State Transporter Permit or ID
Number. This is an optional entry. The
secondary transporter or intermediate
handler State-assigned permit or
identification number should be entered in
this space (see description for Box 7).

Box 20. Transporter 2 or Intermediate
Handler Certification of Receipt. A
secondary transporter or intermediate
handler is required to certify acceptance of
the waste shipment by printing or typing the
name of the person accepting the waste,
recording the date of acceptance, and signing
the form. Any discrepancies or other related
information should be noted in the
Discrepancy Box (Box 23) of the tracking
form before signing this box.

Box 21. New Tracking Form Number. If the
regulated medical waste shipment is
consolidated or reassigned to a new tracking
form, the new tracking form number must be
recorded in this box on the original
generator's form. [If the Covered State
preprints forms and includes a State Tracking
Form Number, that number should be entered
in this space.] If the State does not include a
preprinted number on the form the
transporter or intermediate handler should
enter its own unique tracking form number.

Box 22. Destination Facility. The
authorized representative of the destination
facility certifies receipt and acceptance of the
shipment on behalf of the owner of the
facility by completing this box. If no
discrepancies are noted, the authorized
representative should place a checkmark
before the statement “received in accordance
with items 11, 12, and 18,” print or type his
name, record the date of acceptance, and sign
the box. If there are any discrepancies, he

should not place a check there. He should,
instead, note the discrepancies in Box 23.

If for some reason the regulated medical
waste was delivered to a facility other than
that indicated in Box 8, then the authorized
representative of the facility that accepted
the waste completes Box 22, as indicated
above, enters in Box 14 the name, address,
telephone number and the facility permit or
identification number, if any, of the facility
accepting the waste.

Box 23. Discrepancy Box. The authorized
representative of the destination (or
alternate) facility, on behalf of the owner or
operator, must note any discrepancy between
the waste described on the tracking form and

- the waste actually received at the facility.

[Note: in some instances, due to the
consolidation or remanifesting provisions of
this Part, transporters and intermediate _
handlers may also need to record ‘
discrepancies.] All discrepancies must be
noted by inclusion in Box 23. Owners and
operators of facilities who cannot resolve
discrepancies within 15 days of receiving a
waste shipment must file a discrepancy
report as required in 40 CFR 259.82,
Discrepancy reports must be submitted to the
appropriate State agencies and to the
appropriate EPA Regional offices, as required
in § 259.82 of this Part. EPA Regional office
addresses are listed below.

EPA Regional Administrators

Regional Administrator, U.S. EPA Region I,
J.F. Kennedy Federal Building, Room 2203,
Boston, MA 02203

'Regional Administrator, U.S. EPA Region I,

26 Federal Plaza, New York, NY 10278

Regional Administrator, U.S. EPA Region III,
841 Chestnut Bldg. Philadelphia, PA 19107

Regional Administrator, U.S. EPA Region IV,
345 Courtland Street, NE., Atlanta, GA
30385

Regional Administrator, U.S. EPA Region V,
230 S. Dearborn Street, Chicago, IL 60604

Regional Administrator, U.S. EPA Region V1,
1445 Ross Avenue, 12th Floor, Suite 1200,
Dallas, TX 75202

Regional Administrator, U.S. EPA Region VII,
726 Minnesota Avenue, Kansas City, MO
66101 .

Regional Administrator, U.S. EPA Region
VIIL 999 18th Street, Suite 500, Denver, CO
80202-2405

Regional Administrator, U.S. EPA Region IX,
1325 Mission Street, San Francisco, CA
94103

Regional Administrator, U.S. EPA Region X,
1200 Sixth Avenue, Seattle, WA 98101

Appendix II to Part 259—On-Site
Medical Waste Incinerator Report Form
and Instructions

BILLING CODE 6560-50-#M
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ON-SITE MEDICAL WASTE INCINERATION REPORT Pagetof ____
I. FACILITY INFORMATION |

1. Reporting Period

O June 22,1989* to December 22,1989 O Juné 22,1990 to December 22, 1990

2. Facility Name and Mailing Address 3. Location of Incineration Facility

[ Address of location is the same as
mailing address in Box 2.
or

Facility Name

Street Address

Mailing Address

“City . . State Zip Code

City o ‘State Zip Code

4. Type of Facility

[J Hospital [J Laboratory [ Veterinary O Private Practice
Facility Clinic or Clinic

[ Funeral Home/Crematorium [J Other (Specify)

5. Contact Person at Facility

( )
Name Title Telephone Number

6. Waste Feed Information (total for all incinerators specified in Box 7)

A. Approximate Total Quantity
of Regulated Medical Waste :

Incinerated: P10 8 L1 1§ 1 1 Pounds/e-month reporting period

B. Approximate Percentage of
Total Waste Incinerated
That is Regutated Medical

Waste: - o | 1%

C. Approximate Quantity of
Regulated Medical Waste
Received From Sources

Outside This Facility: P 1 b 1t 1 1 1 1 Pounds/e-month reporting period

*July 24, 1989 for the State of Rhode Island and the Commonwealth of Puerto Rico..
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Facility Name Page of

ll. INCINERATION INFORMATION

7. Total Number of Incinerators That Incinerate Regulated Medical Waste at This Facility:

L1
8a. Incinerator Design Information 8b. Incinerator Design Information*
(for incinerator # 1) (for incinerator #2, if any)
A. Age of A. Age of
Incineration Unit: |1 | Years Incineration Unit: Ll 1 | Years
B. Type of Unit: [JExcess Ar B. Type of Unit: [J excess Air
[ starved Air , (3 starved Air
] Rotary Kiln i (| Rotary Kiln
O other (Specity) _ [J other (Specify)
C. Number of - || ¢. Number of
Combustion Combustion
Chambers: [ one Chamber ’ Chambers: [J one Chamber
[J Two Chambers ~ [ Two chambers
[J Three or More Chambers [O Three or More Chambers
D. Design Charging D. Design Charging
Capacity: L .t 1141 Poundsperhour Capacity: Li 1t 11 1 Poundsperhour
* If there are additional incinerators, use additional sheet(s)
to provide the required incinerator inlormgtion.

9. Certification

| certify that | have personally examined and am familiar with the information submitted
in this and all attached documents, and that based on my inquiry of those individuals
immediately responsible for obtaining the information, | believe that the submitted
information is true, accurate, and complete.

Signature and official title of owner or owner's authorized representative.

Signature Title | Date

BILLING CODE 6560-50-C
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General Instructions
Authority

This information is required by EPA under
the authorities of sections 11003 and 11004 of
the Resource Conservation and Recovery
Act. EPA expects that you will provide this
information based on reasonably available
records, or, in the absence of such records, on
your knowledge.

Who Must Complete This Form?

This form must be completed by generators
of regulated medical waste who:
* Are located in Covered States; and
¢ Use an on-site incinerator to burn
. regulated medical waste during the reporting
periods described below.

Only complete this form for incinerators that
burn regulated medical waste, Refer to 40
CFR 259.61 for recordkeeping requirements
pertaining to this reporting form.

‘When to Complete Thiz Form?

Generators who incinerate regulated
medical waste on-site are required to submit
the On-site Medical Waste Incinerator Report
to EPA for two separate reporting periods.

The first report covers the period from June
22, 1989 (July 24, 1989 for generators located
in Rhode Island and the Commonwealth of
Puerto Rico) to December 22, 1689. The
submission date for the first reporting period
is February 6, 1990.

The second report covers the period from
june 22, 1990, to December 22, 1990. The
submission date for the second reporting
period is February 6, 1991.

Where to Send This Report?

In each reporting period. submit two copies

to: Chief, Waste Characterization Branch,
Office of Solid Waste {05-332), U.S. )
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.

Instructions for Completing the Form

Boxes 1 through 5 require general
information about the facility. Boxes 6
through 8 require specific information about
" the waste incinerated and technical
information regarding the incinerators
themselves. Box 9 requires the facility owner
or operator to certify the accuracy of the
information submitted. Begin with Box 1 and
continue sequentially to each box. If there is
more than one on-site incinerator used to
incinerate regulated medical waste, complete
Box 8(a) for the first incinerator and Box 8{b)
for the second incinerator: for more than two

incinerators, you will need to use an
additional sheet(s) to provide the required

incinerator information. You will also need to -

sign the certification Box (Box 9) on each
additiona!l gheet.

Box 1. Reporting Period. Mark an “X" in
the box that gpecifies the reporting period for
the informaticn you are submitting.

Box 2. Facility Name and Mailing Address.
Enter the name and mailing address of the
incineration facility.

Box 3. Location of Incineration Facility. i
the location address of the incineration

facility is the same as the mailing address

entered in Box 2, mark an “X" in the
designated box. If the location address is
different from the mailing address, enter the
location information.

Box 4. Type of Facility. Mark an *X" in the
box that classifies the business or
organization that owns or operates the
incineration facility. If the categories do not
accurately represent your facility, mark the
“Other” category and specify the facility type
in the space provided.

Box 5. Contact Person at the Facility. Enter
the name, title, and telephone number of the
person who is most knowledgeable about the
incineration operations at your facility.

Box 8. Waste Feed Information. The
questions in this box ask about quantities or
regulated medical waste incinerated at your
facility. When entering a response, right
justify the entry {e.g., 2000 Pounds).

A. Approximate Total Quantity of
Regulated Medical Waste Incinerated. Enter

" the total weight (in pounds) of the regulated

medical waste incinerated at your facility
{total of all incinerator units) during the six-
month reporting period. To identify the
quantities of regulated medical waste
incinerated, refer to the operating logs kept
for each incinerator at your facility as
required under 40 CFR 259.61.

B. Approximate Percentage of the Total
Waste Incinerated that is Regulated Medical
Waste. Using the information from your
operating log, calculate the percentage (by
weight) of the total waste incinerated that is

- regulated medical waste. To do this, divide
- the amount of regulated medical waste

incinerated by the total amount of waste
incinerated. Multiply the result by 100. Enter
the number in the space provided.

C. Approximate Quantity of Regulated
Medical Waste Received from Sources
Outside this Facility. Enter the total weight
{in pounds) of regulated medical waste
received from sources outside your facility

during the six-month reporting period. An
example of outside sources would include a
facility that receives waste from a physician
with an office several miles away.

Box 7. Total Number of Incinerators at this
Facility. Enter the total number of
incinerators that burn regulated medical
waste at your facility. Only include
incinerators that incinerate regulated medical
waste. .

Box 8. Incinerator Design Information. To
complete Items A through D in this box, refer
to design blue prints, manufacturer’s
information, or other sources.

A. Age of Unit. Enter the age of the
incinerator unit in years.

B. Type of Unit. Mark an “X" in the box
that describes this incinerator type.

* An “excess air” unit is usually a compact
box-like structure with chambers and baffles,
and it operates with high air flows to assure
adequate combustion. It is usually loaded
manually through a charging door.

¢ A “starved air” unit is usually
cylindrical, but can be rectangular, and it

- typically has combustion air fed through the

floor or on the sides. The waste is usually
manually loaded, although larger units can be
mechanically loaded.

* A “rotary kiln” unit is cylindrical and
rotates about the lengthwise axis. If this
incinerator is not described by any of the
three groups listed, mark an “X” in the box
labelled “other” and describe the unit in the
space provided. If necessary, attach
additional sheets, .

- C. Number of Combustion Chambers. Mark
an “X" in the box that describes the number
of combustion chambers in this incinerator.

D. Design Charging Capacity. Enter the
maximum amount of waste that this
incinerator is designed to burn, in pounds per
hour. If you cannot locate any records,
estimate the number of pounds per hour that
this unit is designed to burn. [NOTE: When
entering a quantitative response, such as,
rates, weights or time, right justify the entry
(e.g.. 2000)).

Box 9. Certification. After completing this
form, the facility owner or an authorized
representative must sign and date the
certification and indicate his or her position.

Appendix III to Part 259—~Medical
Waste Transporter Report Form and
Instructions

BILLING CODE 6560-50-M
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MEDICAL WASTE TRANSPORTER REPORT

Pagetof _

I. TRANSPORTER IDENTIFICATION INFORMATION

1. Covered State and Reporting Period

Covered State

{J June 23,1989 to December 19, 1989
[0 December 20, 1989 to June 17,1990
[0 June 18,1990 to December 14,1990

[J December 15, 1920 to June 12, 1991

- 2. Transporter Name and Mailing Address

3. EPA Medical Waste identification Number
HEEEENEEEEEE

Name -
Address 4. Certification for Intermediate Transporter
L] Yes
City State Zip Code O No Signature
5. Contact Person
‘ ( )
Name Title Telephone Number

6. Certification

I certify that | have personally examined and am familiar with the information submitted in this and all attached
documents, and that based on my inquiry of those individuals immediately responsible for obtaining the information, |
believe that the submitted information is true, accurate, and complete.

Name and official title of owner or owner's authorized representative.

Signature | Title

" Date

. . DISPOSITION INFORMATION

Second Transporter or
Transfer Facility

7. Total Quantity of Regulated Medical Waste by Category and Destination

Intermediate Handler or
Destination Facility

A. Untreated Waste

LIt 111t 11 IPounds

L1 1 011111 IPounds

B. Treated Waste

LE 1 vt 1 1t IPounds

Lt 1 vttt i lpounds

[PLEASE USE TYPEWRITER OR BLACK INK TO COMPLETE THIS FORM]

*July 24, 1989 for the State of Rhode Island and the Commonwealth of Puerto Rico
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Transportar Name or 1D number __

page ___of __

lIl. GENERATOR IDENTIFICATION (USE ADDITIONAL SHEETS IF NECESSARY)

(f your answer is "0", skip to section IV)

- 8. Total Number of Generators From Whom Regulated Medical Waste was Accepted

[

9. Identity of Generators

A. Name and Location of Generator

Plaase Complete Sactions A, B, and C for each Generator

B. Type of Generator LI
Refer to instructions for cods

Generator Name. 1f other, please specily:
Street Address C. Quantity of Regulated Medical
City State Zip Code Waste Accepted .From the _Generato{
Untreated |1 1 | 11 | | | Pounds
Treated 1 1 1 1 1 1) || Pounds
A. Name and Location of Generator B. Type of Generator ~ L1
Refer to instructions for code
Generator Name If other, please specify:_
Street Address y . . 1C. Quantity of Regulated Medical -
ciy State Zip Code Waste Accepted From the Generator
: Untreated 1. I £ | 11 | | | Pounds
Treated L 1 1 1 0 1 1 L | Pounds
A. Name and Location of Generator B. Type of Generator - L1
- : Refer to instructions for code .
Genorator Name - If other, plea:se specify: ' L
Street Address C. Quantity of Regulated Medical
City State Zip Code Waste Accepted Frqm the Generator '
Untreated | | 1 | 1 1 | | | Pounds
Treated | | | §J 1 1 t 1 | Pounds
A. Name and Location of Generator B. Type of Generator [
Refer to instructions for code
Generator Name If other, please specify: :
Streat Address C. Quantity of Regulated Medical
City State . Zip Code Waste Accepted From the Generator

|
| I I I

Untreated |_| | Pounds

Treated | Pounds




Federal Register / Vol. 55, No. 127 / Monday, July 2, 1960 / Rules and Reguletions

27243

Transporter Name or ID Number

page ___of

IV. INTERMEDIATE HANDLER AND DESTINATION FACILITY IDENTIFICATION
(USE ADDITIONAL SHEETS IF NECESSARY) '

Medical Waste was Delivered

10. Total Number of Intermediate Handlers and Destination Facilities to which Regulated
14

- (If your answer is "0", do not
continue with this section)

A. Name and Location of Facility

11. Identity of Intermediate Handlers and Destination Facilities
Please Complete Sections A, 8 and C for each Facility

B. Type of Facility LI

Refer to instructions for code

Facility Name . .
C. Quantity of Regulated Medical
Street Address Waste Delivered to the Facility
Cty State ZpCode ; Untreated | 1 1 1 1 1 1 1 | Pounds
Treated | 1 1 I L 1 1 I | Pounds
A. Name and Location of Facility B. Type of Facility 11
' Refer to instructions for code
-Facility Name . _ .
- C. Quantity of Regulated Medical
Street Address Waste Delivered to the Facility
City State Zip Code Untreated § 1 1 1 1 I I 1 | Pounds
v ' Treated | 1 1 1 1 1 L 1 | Pounds
A. Name and Location of Facility B. Type of Facility L_|
' " Refer to instructions for code
Facility Name . . .
C. Quantity of Regulated Medical
Street Address Waste Delivered to the Facility
City ; State Zip Code | Untreated Pl L1 11| Pounds
Treated L 1 1 L 1§ 1 1 | Pounds
A. Name and Location of Facility B. Type of Facility L1
Refer to instructions for code
Facility N . . .
actllly Name C. Quantity of Regulated Medical
Street Address Waste Delivered to the Facility
Ciy Stae Zip Code Untreated |- 1 & 1 | t_1 | Pounds

Treated J 1 1 1 1 4 1 I | Pounds

BILLING CODE $560-50-C
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General Information generators to a destination facility in New Reporting periad Submission dzie

Authority Hampshire. (Company Y notifies EPA that it i B i
This information is required by EPA under  2CeP!8 and transports regulated medical December 15, 1990 to June 12, | July 27, 1991,

the authorities of Sections 11003 and 11004 of
the Resource Conservation and Recovery
Act. EPA expects that you will provide to
keep as a medical waste trangporter,

Who Must Complete This Report?

This report must be completed by
transporters of regulated medical waste who
accept and transport reguiated medical waste
generated in a Covered State, and who are
required to obtain an EPA Medical Waste
Identification Number under § 259.72 of this
Part.

What Type of Information is Required by
This Report?

The Medical Waste Transporter Report
Form collects information on the source and
disposition of regulated medical waste
handled by a transporter. The form is divided
into four sections:

1. Transporter Identification Information
I1. Disposition Information
111. Generator Identification
IV. Intermediate Handlers and Destination
Facility Identification

How to Complete These Forms?

A separate copy of this form must be
completed for each Covered State in which
the regulated medical waste which you hava
transported, during the reporting pericd was
generated.

[Note: If you did not transport regulated
medical waste generated in a Covered State
during a reporting period, you do not have to
submit a Medical Waste Transporter Report
Form for that Covered State for that reporting
period). The examples described below
illustrate who (i.e., those transporters) must
report, and for which Covered States:
Example 1: Company X accepts waste

generated in New York. (In this scenario,
New York is assumed to be a Covered
State and New Hampshire, a non-
Covered State.)

Company X accepts regulated medical
waste from six generators located in New
York and transports the waste for disposal to
two facilities in New Hampshire. (Because
New York is a Covered State under the
demonstration program, Company X must
notify EPA that it accepts and transports
regulated medical waste generated in a
Covered State. EPA will issue an EPA
Medical Waste Identification Number to
Company X for the State of New York.)

In this case, Transporter X only accepts
and transports regulated medical waste from
one Covered State and, thus, wiil only have
to complete one report, for the State of New
York.

Example 2 Company Y accepts regulated
medical waste generated in New Jersey
and New York. (In this scenario, both
New Jersey and New York are assumed
to be Covered States, and New
Hampshire a non-Covered State.)

Company Y accepts regulated medical
waste from four generators in New York and
from five generators in New Jersey. Company
Y delivers the waste accepted from these

waste that is genereted in two Covered
States. EPA issues two EPA Medical Waste
Identification Numbers to Company Y; the
firat identification number is for the tranaport
of regulated medical waste generated in New
York and the second number is for the
tranaport of regulated medical waste
generated in New Jersey.)

Because Company Y has accepted waste
generated in two Covered States, the
company will be required to complete and
submit two Medical Waste Transporter
Report Forms, one for the waste from the four
generators in New York and a separate
Transporter Report Form for the five
generators in New Jersey. |

Example 3: Three transporter companies,
Company X, Company B, and Company
Y, transport regulated medical waste
generated in New York. (Again, in this
scenario, New York is assumed to be a
Covered State and New Hampshire, a
non-Covered State.}

Company X accepts regulaied medical
waste from six generators located in New
York and transports the waste to Company B
which is an intermediate transporter located
in-New Hampshire. Company B accepts the
waste from Company X and transports the
waste to Company Y, also located in New
Hampshire, which then delivers the waste to
a destination facility in New Hampshire.
{Because New York is a Covered State, all
three companies (X, B, and Y) must notify
EPA that they accept and transport regulated
medical waste generated in a Cavered State.)

Each transporter company must also
complete a separate Medical Waste
Transporter Report Form. In completing the
form, Company X must supply information on
each New York generator from which it
accepts regulated medical waste, and on the
quantities it accepted. Company Y must
supply information on the disposal facility to
which it delivers the regulated medical waste
and the quantities it delivered. Company B
must only supply information to verify it is an
“intermediate tranaporter” as it neither
accepted waste directly from a generator nor
delivered waste to an intermediate handler or
destination facility.

When to Complete the Report?

Caomplete each Medical Waste Transporter
Report Form using the information that can
be obtained from the tracking forms and
transporter logs. Use only those tracking
forms and logs that have certification receipt
dates in Box 16 of the tracking form, that fall
within the reporting periods identified below.
Submit the report no later than 45 days
following each reporting period. The schedule
of submission dates is as follows:

Reporting period - Submission date

June 23, 1989 to December | Feb. 2, 1990.
19, 1989,

December 20, 1989 to June 17, | Aug. 1, 1990.
1990,

June 18, 1990 to December 14,
1990.

Jan. 28, 1991,

1881,

t July 24, 1989 for transporters handling regulated
medical wasto generated in the State of Rhoda
tsland and the Commonwealth of Puerto Rico.

Where to Send This Report?

Copies of each report must be submitted as
follows:

(1) One copy must be submitted to: Chief,
Waste Characterization Branch (05-332),
Office of Solid Waste, U.S. Environmental”
Protection Agency, 401 M Street, SW.,
Washington, DC 20460,

(2) A second copy must be submitted to the
Director of the waste management agency in
the State for which the transporter has
compiled the report, as follows:

Connecticut—Director, Solid Waste
Management Unit, CT Department of
Environmental Protection, State Office
Building, 165 Capitol Avenue, Hartford,
CT 06106.

New Jersey—Medical Waste Group, Division
of Solid Waste Management, NJ Dept. of
Environmental Protection, 401 E. State
Street, CN-414, Trenton, NJ 08825.

New York—Chief of Waste Transportation
Permit Section, New York State
Department of Environmental
Conservation, 50 Wolf Road, Albany, NY
12233-7250,

Rhode Island—Assistant to the Director, RI
Department of Environmental
Management, 8 Hayes Street, Providence
RI 02908-5003.

Puerto Rico—Director, Land Pollution Control
Area, Environmental Quality Beard, P.O.
Box 11488, Santurce, Puerto Rico 00910~
1488.

Instructions for Completing the Form

The item-by-item instructions that follow
explain which Sections (I-1V) each type of
transporter must complete.

[Note: If your company accepts and.
transports regulated medical waste from
generators located in a Covered State and
you have not been issued an EPA Medical
Waste ldentification Number, you must still
complete this form for each Covered State's:
waste which you have transported during the
reporting period. After completing the entire
form, number each page appropriately in the
space provided {e.g., page 14 of 15).]

Section I. Transporter Identification
Information

Boxes 1 through 6 require the submittal of
information on the reporting period and your
transporter operations. Begin with Box 1 and
continue sequentially with each box.

Box 1. Covered State and Reporting Period.
Enter the Covered State for which you are
submitting the report and mark an “X" in the
box that specifies the reporting period for the
information you are submitting.

Box 2. Transporter Name and Mailing
Address. Enter the name and the mailing
address of the transporter completing this
report.
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Box 3. EPA Medical Waste Identification
Number. Enter the 12-digit identification
number assigned to your company’s
transporter operations in the Covered State
for which you are completing this form. If you
do not have an identification number, enter
the name of the Covered State for which you
are completing this form.

Box 4. Certification for Intermediate
Transporter. Transporters who (1) solely
accept regulated medical waste from
transporters who have, themselves,
transported the waste, and (2) deliver such
waste only to another transporter for further
movement, are considered “intermediate
transporters” and need only complete Boxes
1 through 6. If you are an intermediate
transporter, mark an “X" in the box
corresponding to “YES” and enter your
signature after the box. If you are not an
intermediate transporter, mark an “X” in the
box corresponding to “NO". In both cases.
continue on to Box 5.

Box 5. Contact Person. Enter the name,
title, and telephone number of the person
who is most knowledgeable about your
transportation operations, or the person who
is responsible for the information in this
report.

Box 6. Certification. After completing this
form, the company owner or an authorized
representative must sign and date the
certification and indicate his or her title or
position. If your organization has no legal
owner {e.g., a local government entity), the
individual within your organization who is
responsible for the information in this report
must sign and date the certification and
indicate his or her position.

If you were an intermediate transporter
during the reporting period marked in Box 1,
you do not need to complete the remaining
sections of this report. If, however, you
accepted regulated medical waste directly
from a generator located in a Covered State,
or you delivered such waste to an ¢
intermediate handler or destination facility
during the reporting period marked in Box 1,
continue with sections II, Il and IV and
follow the instructions.

Section H. Disposition Information

This section requires submittal of
information on the quantities of regulated
medical waste you transported during the
reporting period marked in Box 1.

Box 7. Total Quantity of Regulated
Medical Waste by Category and Destination.
This box requests information on the total
quantity of (A) untreated and (B) treated
regulated medical waste you accepted for
transport during the reporting period. The
total quantity of waste should only include
the regulated medical waste you transported
that was generated in the Covered State for
which you are completing this form. For each
category of waste, enter the quantity of waste
(in pounds) that was delivered (1) to a second
transporter or transfer facility and (2) to an
intermediate handler or destination facility. If
either category of waste was not delivered to
a facility, enter *0" for that category and
facility combination. If you did not deliver
waste to one of the types of facilities, enter
0" for that facility type. Right justify each
entry (e.g., 2000 pounds).

Section III. Generator Identification

This section requires the submittal of
information regarding the generators from
whom you accepted regulated medical waste
during the reporting period marked in Box 1.

Box 8. Total Number of Generators from
whom Regulated Medical Waste was
Accepted. Enter the total number of
generators from whom you accepted
regulated medical waste for transport during
the reporting period. Include only those
generators located in the Covered State for
which you are completing this form. If your
company did not pick up any regulated
medical waste directly from a generator,
enter 0" in the box and skip to Section IV.
Right justify each entry (e.g., 143)."

Box 9. Identity of Generators. Complete
Boxes 9A through 9C on each individual
generator in the Covered State from whom
you accepted regulated medical waste during
the reporting period. This form provides
space for identification of four generators. If
you accepted waste from more than four
generators, copy this page as needed and
provide the information on each generator.
The number of generators entered in Box 8
must equal the total number of all generators
identified in Box 9.

9A. Name and Location of Generator. Enter
the name and the address representing the
physical location of the generator (i.e., the
location at which the waste is picked up).

9B. Type of Generator. Enter one of the
following codes that best classifies the type
of generator. Use your best judgment as to
the generator's type.

Code

01 Hospital—includes waste generated
in all laboratories and departments.

02 Laboratory—including clinical and re-
search laboratories generating regu-
lated medical waste.

03 Clinic—includes group-practice facili-
ties that provide ambulatory care
of one or more specialties such as
hemodialysis, prenatal, or postpar-
tum care, surgical centers, family
practice centers, etc. Also includes
outpatient drug treatment facilities,
and nonresidential medical day
care facilities.

04 Physician—includes single and multi-
ple private-practice physician of-
fices.

05 Dentist—includes single and multiple
private-practice dental offices.

06 Veterinarian—includes single and
multiple private-practice veterinary
offices.

07 Long Term or Residential Health
Care Facility—includes facilities
providing skilled or non-skilled
care such as nursing homes and
residential drug treatment centers.

08 Blood Banks—includes freestanding
blood banks (not at a hospital) and
their mobile off-site activities.

09 Other—includes any other facility

. generating regulated medical waste
such as ambulance services, infir-
maries, etc. If you enter this code,
specify the type of generator in the
space after the code. .

Generator Type

9C. Quantity of Regulated Medical Waste
Accepted from the Generntsr. Far each
category (untreated and treated), enter the
amount of waste (in pounds) that you
accepted from the generator during the
reporting period. If you did riot accept waste
in one of the categories, enter “0.” Right
justify each entry (e.g., 20000 pounds).
Section IV. Intermediate Handlers and

Destination Facilities Identification

Boxes 10 and 11 require the submittal of
information regarding the intermediate
handlers and destination facilities to which
you delivered regulated medical waste during
the reporting period marked in Box 1.

Box 10. Total Number of Intermediate
Handlers and Destination Facilities to which
Regulated Medical Waste was Delivered.
Enter the total number of intermediate
handlers and destination facilities to which
you delivered regulated medical waste during
the reporting period. This box should include
all facilities (in both Covered and non-
Covered States) that accepted the regulated
medical waste listed in Box 7. If you did not
deliver any regulated medical waste to an
intermediate handler or destination facility
during the reporting period enter “0" in the
box and do not complete the remainder of
this section. Right justify your entry (e.g., 29).

Box 11. Identity of Intermediate Handlers
and Destination Facilities. Complete Boxes
11A through 11C identifying each individual
intermediate handler and destination facility
to which you delivered regulated medical
waste generated in the Covered State for
which this form is completed. This form
provides spaces for identification of four
facilities. If you delivered waste to more than
four facilities, copy this page as needed and
provide the requested information for each
facility. The number of facilities entered in
Box 10 must equal the number of facilities
identified in Box 11.

11A. Name and Location of Facility. Enter
the name and the address representing the
physical location of the facility.

11B. Type of Facility. Enter one of the
following codes that best classifies the type
of facility:

Code

1 Landfill

2 Incinerator

3 Treatment Facility (other than incin-
erator) )

4 Destruction Facility (other than incin-
erator)

5 Treatment and Destruction Facility
(other than incinerator)

Facility Type

11C. Quantity of Regulated Medical Waste
Delivered to the Facility. For each category
(untreated and treated) enter the quantity of
waste (in pounds) that you delivered to the
intermediate handler or destination facility
during the reporting period. If you did not
deliver waste in one of the categories enter
“0" for that category. Right justify each entry
(e.g.. 2000 pounds).
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Appendix IV to 40 CFR Part 259—
Recommended Medical Waste
Transporter Notification Form and
Instructions

BILLING CODE 6560-60-M
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grued States  erotaction FOR OFFICIAL EPA USE ONLY ' - |
Agency - Identification No.: S I O O O
.. ' Date Received: ..
Medical WasteTransporter Receiving Official: . —
Notification Form Beeiving Official
(Please Type.or Print Clearly)
1. Covered State for which you are notifying !
2: Transporter Name and Mailing Address 3. EPA Hazardous Waste ID Number
Name : . .
— JEEENEREERNEN
! ! 5
| City State Zip Code. . i
Contact Araa-Code Telephone Number «The:HD number entered shoukl be.for mhc-my:ooﬂnhed'm Box-2} '
4. Transporter's Facility Location(s) fuse:aditonal “"‘?""” necessary) '
: N
[ Adaress | megress. .-
 — ¥ \
Ciry State: , Zip Coae } City  State: Zip Coce
froé~Codu Telephone Number : Area.Covies: Tiwnont_mm' [
| Any current State fdentification numuer(s) (perrmi or license) required to harndle: . [ Any current State identitication aumber(s) (pesmit-ox mmM'm hardie: ;
- madical Gricfectaus waste ) . . | medical or wtectaus waste ) ]

Address

Address.

Ciy- " State ZipCode

City . State: -Zip Code

Area Coda/ Telephone Number

Area Codes Telephone-Number

Any current Stats ldentitication number(s)-(permit of license) mmrid 10 handis
medical br infectious waste - .

Any current State igsntfication number(s) (bom\ii ofnconsm roimwiﬂo handie:
medicat or-infectious waste i

..._....._.._...._......_._._........_..-...___'_.'._—.-_.._.-_-._.;_-—__.__.-___.....'

N

Address Address
City State Zip Code City State Zip Codte: .
Area Code/ Telephons Number

Arsa Code/ Telephone Number

Any current State Identfication number(s) (permit or ficanse) required to handie
medical or infactious waste

b v — — ——— — — o——

Any current State ldentification number(s) (permit or license) required t0 handle.
medical of infecticus waste

5. Certification

Act.

I certify, under penalty of criminal or civil prosecution for making or submission of false staternents, represantations or omissions, that | have read.
undarstand, and will comply with the regulations at 40 CFR Part 259, issued under autharity of Subtitie J of the Resource Conservation and Recovery

Signature

Title Date
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Instructions for Completing the Medical
Waste Transporter Notification Form

General Information

Authority. This information is required by
the EPA under authority of Sections 11003
and 11004 of the Resources Conservation and
Recovery Act.

Who Must Notify: Transporters that
transport regulated medical waste that is
generated in a Covered State must notify the
U.S. Environmental Protection Agency for
each Covered State's regulated medical
waste they intend to transport. This
requirement extends to transporters that do
not actually transport the waste within that
Covered State's boundaries but that transport
the waste, generated in the Covered State,
outside that Covered State’s boundaries.

Transporters planning such activity may
either complete a Notification Form or submit
a letter containing the information required in
40 CFR 259.72(b). EPA will then issue a
Medical Waste Identification Number unique
to that transporter for each Covered State for
which they are notifying. That number will be
used to identify regulated medical waste
transporters and can be used by generators
to verify that the transporter has notified EPA
of its intent to transport waste from their
Covered State. .

When to Notify: Notification must be
submitted for a Covered State before the
transporter may accept regulated medical
waste generated in‘that Covered State.
Transporters may, however, accept such
waste once they have submitted their
notification, but before receiving their
identification number. Upon receipt of that
number, the transporter must enter it in Box 5
of the Medical Waste Tracking Form, when
that form is required. Additionally, the

transporter must enter that number in Box 17
of the Tracking Form when acting as a
secondary transporter, and in Box 1 when
initiating a tracking form for load
consolidation purposes.

Where to Send Notification: Two copies of
the completed Notification Form, for each
Covered State, must be sent to: Chief, Waste
Characterization Branch, Environmental
Protection Agency (0S-332), 401 M Street,
SW., Washington, DC 20460.

One copy must also be sent to the Director
of the waste management agency in the State
for which the transporter is notifying. State
agency addresses are listed below:
Connecticut—Director, Solid Waste

Management Unit, CT Department of
Environmental Protection, State Office
Building, 165 Capitol Avenue, Hartford,
CT 061086.

New Jersey-—Medical Waste Group, Division
of Solid Waste Management, Nj Dept. of
Environmental Protection, 401 E. State
Street, CN—414, Trenton, NJ 08625.

New York—Chief of Waste Transportation
Permit Section, New York State
Department of Environmental
Conservation, 50 Wolf Road, Albany, NY
12233-7250.

Rhode Island—Assistant to the Director, RI
Department of Environmental
Management, 9 Hayes Street, Providence,
RI 02908-5003.

Puerto Rico—Directar, Land Pollution Control
Area, Environmental Quality Board, P.O.
Box 11488, Santurce, Puerto Rico 00910~
1488.

Notification Form Instructions

Note: All information must be typed or
printed clearly.

Box 1. Covered State for which you are
notifying. Enter the name of the Covered
State of origin of the regulated medical
waste(s) you intend to collect and/or
transport. Enter only one State in this space:
if you intend to transport waste from more
than one Covered State you must submit a
separate Notification Form for each of those
States.

Box 2. Transporter Name and Mailing
Address. Enter your organization’s name,
mailing address, the name of contact person
at that location who is knowledgeable about
your operations, and include that person's
telephone number.

Box 3. EPA Hazardous Waste
Identification Numbers. If the facility
identified in Box 2 has an EPA Hazardous
Waste Identification Number, enter the EPA-
assigned 12-character hazardous waste
identification number for the facility.

Box 4. Transporter’s Facility Location(s).
Enter the address, facility telephone number
and any current State medical or infectious
waste permit or license numbers for each
transportation or transfer facility located
within the Covered State identified in Box 1.
if there are more than four such facilities in
that Covered State you will need to use an
additional sheet(s) to provide the required
facility information; attached the additional
sheets to the first. : .

Box 5. Certification. The Certification
Statement must be read and hand signed by a
corporate officer or the owner/operator of the
transporter company.’

[FR Doc. 90-15194 Filed 6-29-90; 8:45 am}
BILLING CODE 6560-50-M '
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regutations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR part 29
{TB-90-004)

Tobacco Inspection Standards

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service {AMS) proposes to amend the
Official Standard Grades for burley
tobacco to more accurately describe
tobacco as it presently appears at the
marketplace. This proposal would add
two new grades to accommodate green
immature tobacco in the Mixed (M)
group. These amendments are based on
the Department'’s continuous review and
evaluation to determine the adequacy
and clarity of current grade standards.

DATES: Comments are due on or before
August 1, 1990.

ADDRESSES: Send comments to the’
Director, Tobacco Division, Agricultural
Marketing Service (AMS), United States
Department of Agriculture (USDA),
room 502 Annex Building, P.O. Box
96456, Washington, DC 20090-6456.
Comments will be available for public”
inspection at this location during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Director, Tobacco Division, AMS,
USDA., P.O. Box 96456, Washington, DC
20090-6456. Telephone (202) 447-2567.

SUPPLEMENTARY INFORMATION: Notice is-

hereby given that the Department
proposes to amend the regulations
governing the Official Standard Grades
for Burley Tobacco, U.S. Type 31 and
Foreign Type 93, pursuant to the
authority contained in the Tobacco
Inspection Act of 1935, as amended (49
Stat. 731; 7 U.S.C. 511 et seq.).

. The current standards for burley

tobacco, types 31 and 93, do not provide
any grades to describe lots of tobacco
containing over 20 percent of green color
in the Mixed (M) group. Green (G} is a
color term in the official standards
applied to immature or crude tobacco.
The M group is defined as consisting of
tobacco of distinctly different groups
which are mixed together in various
combinations.

During last year's season, a significant
number of M group lots containing 20
percent or more of green immature
tobacco appeared at market. This
proposal would add new grades M4G
and M5G and would revise the rule
pertaining to tobacco containing 20

" percent or more of green immature

leaves so that it would apply to lots of
tobacco in the M group.

This proposed rule has been reviewed
under USDA procedures established to
implement Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be “nonmajor”
because it does not meet any of the
criteria established for major rules
under the Executive Order. Initial
review of the regulations contained in 7
CFR part 29 for need, currentness,
clarity, and effectiveness has been
completed.

Additionally, in conformance with the
provisions of Public Law 96-354, the
Regulatory Flexibility Act, full
consideration has been given to the
potential economic impact on small
business. A number of firms which
would be affected by this proposed rule
do not meet the definition of small
business either because of their
individual size or because of their
dominant position in one or more
marketing areas. The Administrator,
Agricultural Marketing Service, has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.
This proposed change would not affect
the normal movement of the commodity
in the marketplace. Compliance with
this revision would not impose
substantial direct economic costs,
recordkeeping, or personnel workload
changes on small entities, and it would
not alter the market share or
competitive positions of small entities
relative to large entities.

All persons who desire to submit
written data, views, or arguments for
consideration in connection with this
proposal may file them with the
Director, Tobacco Division, AMS,
USDA, Toom 502 Annex Building, P.O.
Box 96456/ Washington, DC 200906456,
not later than August 1, 1990,

Lists of Subjects in 7 CFR Part 29

Administrative practice and
procedure, Advisory committees,
Government publications, Imports,
Pesticides and pests, Reporting and
recordkeeping requirements, Tobacco.

Accordingly, the Department proposes
to amend the regulations in 7 CFR part
29, subpart C, as follows:

PART 29—{AMENDED]

1. The authority citation for part 29,
subpart C, continues to read as follows:

Authority: 7 U.S.C. 511b, 511m, and 511r.
2. Section § 29.3121 is revised to read
as follows:

§29.3121 Rule 18.

Any lot of tobacco containing 20
percent or more of green leaves, or any
lot which is not crude but contains 20
percent or more of green and crude
combined, shall be designated by the -
color symbol “G” in the X, C, and M
groups and the combination color
symbol “GF” and “GR" inthe Band T
groups.

§29.3155 - [Amended]

3. Section § 29.3155 is amended to add
at the end of the table thereof:

Grades Grade names and specifications
M4G .....ccvereeee Fair Green Mixed.
General quality of X4, C4, B4, and
T4, heavy to tissuey body, imma-
ture, and 20 percent injury toler-
ance.
M5G ... Low Green Mixed.

Generally quality of X5, C5, B5, and
T5, heavy to tissuey body, imma-
ture, and 30 percent injury toler-
ance.

Dated: June 26, 1990.
Daniel Haley,
Administrator.

[FR Doc. 80-15321 Filed 6-29-50; 8:45 am)
BILLING CODE 3410-02-M.
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SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Standards Walver
of the Nonmanufacturer Rule

AGENCY: Small Business Administrafion.

AcTioN: Notice of intent to waiwe the
nonmanufacturer rule for dictionaries
and thesauruses. :

SUMMARY: This notice advises the public
that the Small Business Administration -
(SBA) is considering-waivers of the
“nonmanufacturer rule” for dictionaries
and thesauruses. The basis for a waiver
would be that no small business
manufacturer is supplying these
products to the Federal government. The
effect of a waiver would be to allow an
otherwise qualified regular dealer to
supply the product of any domestic
manufacturer on a Federal cantract set
aside for small business or awarded
through the 8(a) program. The public is
requested to comment on the validity of
this proposed.action.

BATES: Comments mustbe submitted on
or before July 12, 1980.
ADDRESSES: Address Gomments ‘to:
Robert ]. Moffitt, Chairman, Size Policy
Board, U.S. Small Business
Administration, 1441 L Street, NW.,
Room'600, Washington, DC 204186,

FOR FURTHER INFORMATION CONTACT:
Gary M, Jackson, Director, Size
Standards Staff, Tel: (202) 853-6373.
SUPPLEMENTARY INFORMATION: Public
Law 100-656, enacted .on November 15,
1988, incorpoerated.into:the Small
Business Act the previously existing
regulation that recipients of Federal
contracts set aside for small business .or
8(a) contracts must provide the product
of a small business manufacturer:or
processor, if the recipient is other than
the actual manufacturer or processor.
This requirement is-commonly referred
to as the “nonmanufacturer.rule.” The
SBA regulations.imposing this
requirement-are found:at 13 CFR
"121.806(b) and 121.1106(b). Section
303(h) of the law provides for waiver. of
this requirement by .SBA for any “class
-or-products” for which there:are no
small business manufacturers of
processors in the Federal market.

‘This notice proposes to waive the
nonmanufacturer rule for dictionaries
and thesauruses. The issue of.a lack:of
small business publishers of dictionaries
and thesauruses was recently brought to
the attention of SBA by a wholesale firm
in the 8(a) program. In'response to-this
concern, SRA initiated a review of small
business manufacturers or publishers of

dictionaries and thesauruses to the
Federal Government.

To be considered in the Federal
market, a small manufacturer must have
been awarded a contract by the Federal
government within the last three years.
A-class of products is considered to.be'a
partioular ‘Product and.Service Code
[(PSC),.in this-case PCS-7610 Booksand
Pamphlets, under the Federal
Procurement Data.System.or an.SBA
recognized product line within.a.PSC.
The definition-of these terms is
consistent:with ‘those:sed itoestablish-a
waiver of the:nonmanufacturer rule for
several types of construction equipment

-on December 28, 1989 (54 FR 53317).

$BA initially reviewed-the.Federal
market by evaluating procurement
statistics'based on dataroriginated by
the U.S.-General Services
Administration's Federal Procurement
Data Center.(FPDC). Specifically,'SBA
examined:a compterized FPDC data
base, maintained by-a-private firm, or
Federal contract awardsfor 1987 and
‘1988 (the latest data.available)-which
lists: the type of product (PSC),'the
manufacturer,-and whetherthe

-manufacturer is a small'business.

The FPDC procurement data for fiscal
years 1987 and 1988 revealed that while
small*business putilishers of a variety of
books, pamphlets and general reference
books and received.contracts, there
were no small business publishers of
dictionaries and thesauruses that had
received Federal contracts. Thus a
waiver for the entire'PSC-7610 cannot
be granted, but consideration canbe
given for a waiver for the.-component of
dictionaries and thesauruses within this
PSC.

The public.is invited to.submit’
comments.on the:basisfor.a waiver for
dictionaries:and thesauruses. If
evidence s received.or.SBA finds,
through its.research, that:a:small
manufacturer.or publisher of
dictionaries-and thesauruses is, infact,
in the Federal market-as defined'by
having received a Federal contact within
the pastithreeyears, then'SBA ‘will-not
grant:a waiver. If no.small’business
publisher.of dictionaries and the
thesauruses-are found in‘the’Federal
market, a‘wsaiver may be promulgated.

Dated: June:21,1890.
Susan‘S. Engeleiter,

Administrator,'U.S."Small'Business
Administration.

[FR Doc. 8015242 Filed 6-29-90; 8:45 am]

- BILLING CODE 2025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 630

[FHWA Docket No. 84-10]

RIN 2125-AB18

Federal-Aid Programs and Project
Authorization

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Withdrawal of advance notice
of proposed rulemaking (ANPRM].

suttaARY: The FHWA is withdrawing
an ANPRM issued on August 3, 1984, 49
FR 31079, and is closing Docket No. 84~
10. The ANPRM was issued to
determine if there were more cost-
effective and efficient means to
accomplish programming and
authorization activities under the
Federal-aid highway program. Since the
ANPRM was issued, the Federal-aid
‘highway program 'has undergone
statutory and policy changes. Any
further rulemaking in this area would
have to be based on'more current
information and public comment,
Therefore, the ANPRM is being
withdirawn.

FOR FURTHER INFORMATION:CONTACT:
Mr. Jerry L. Poston, Office of
ZEngineering, (202).366-0450, or Michael J.
‘Laska, Office of the Chief Counsel, (202)
386~1383, FHWA, 400 Seventh Street,
SW, Washington, DC 20590.
SUPPLEMENTARY INFORMATION: On
August 3, 1984, the FHWA published an
ANPRM in the Federal Register {49 FR
'31079)to solicit public comment on

. whether there are more cost-effective

and efficient:means to-accomglish
programming and .authorization ’
activities under‘the Federal-aid highway
program. There were 60.responses to the
ANPRM consisting of 27 fromState
highway agencies, 24 from county or city
highway agencies, 4 from regional or
metropolitan planning-agencies-and 5
from councils-of mayors or-similar
organizations.

A wide variety of suggestions were
presented for modifying the
programming‘and-authorization process.
Several of these would:involve major
structural changes to‘the program.and
require legislative:actions to initiate.

Subsequent toissuing - ANPRM, the
Federal-aid highway program has
undergone statutory.and policy changes.
Additionally, the influence of the new
national transportation policy and
reauthorization of the Federal highway
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program may influence decisions
regarding the programming and
authorization process. As a
consequence, any further rulemaking in
this area would have to be based on
more current information and public
comment. Therefore, the FHWA is
withdrawing the ANPRM and closing
Docket No. 84-10.

A regulatory information number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulation. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

List of Subjects in 23 CFR Part 630.

Grant programs—transportation,
Highways and roads.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Planning
and Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activities apply to the
program.)

Authority: 23 U.S.C. 105, 108, 118, 134 and
315; 49 CFR 1.48(b).

Issued on: June 22, 1990.
T. D. Larson,
Administration.
[FR Doc. 80-15239 Filed 6-29-90; 8:45 am}
BILLING CODE 4910-22-M

National Highway Traffic Safety
Administration

23 CFR Part 1327
[Docket No. 84-02; Notice 7]
RiIN 2127-AD26

Procedures for Participating in and
Recelving Data from the National
Driver Register Problem Driver Pointer
System; Reopening of Comment
Period

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: This notice reopens the
comment period on a notice of proposed
rulemaking published April 4, 1990,
regarding procedures for participating in
and receiving data from the National
Driver Register Problem Driver Pointer
System. The comment period closed on
May 21, 1890, NHTSA received two
petitions asking that the comment period
be extended to allow commenters more
time to properly evaluate and develop a
position on the proposals. NHTSA has

cluded that because it is vitally

ortant that those affected by the rule

7 understand the impact of the
proposals on their particular areas of
interest, and that meaningful comments
be received from these parties, it would
be in the best interest of all concerned

" to reopen the comment period.

Accordingly, the comment period for the
notice of proposed rulemaking is
reopened until October 1, 1990,

DATES: The comment period for Docket
No. 84-02; Notice 6 is reopened so that it
closes October 1, 1990.

ADDRESSES: Comments should refer to
Docket No. 84-02 and be submitted to:
Docket Section, Room 5109, NHTSA, 400
Seventh Street, SW., Washington, DC
20590 (Docket hours are 8:00 a.m. to 4:00
p-m., Monday through Friday).
FOR FURTHER INFORMATION CONTACT:
Mr. Clayton E. Hatch, Chief, National
Driver Register (NTS-24), 400 Seventh
Street, SW., Washington, DC 20590 (202~
366-4800).
SUPPLEMENTARY INFORMATION: NHTSA
published a notice of proposed
rulemaking regarding the procedures for
participating in and receiving data from
the National Driver Register Problem
Driver Pointer System {(PDPS} at 55 FR
12509, April 4, 1990. The comment period
for that proposal closed on May 21, 1990.
NHTSA received two petitions asking
that the comment period be extended
beyond May 21. The first petition, filed
by the American Association of Motor
Vehicle Administrators (AAMVA),
asked that the comment period be
extended until October 1, 1990. The
reasons offered in support of the
extension were that more time was
needed to reach a consensus among
member jurisdictions and that analysis
in two areas is needed: (1) The
effectiveness of the use of the PDPS
service, as proposed, in the driver
license issuance process (e.g., the
maintenance of the driver license status
indicator on the NDR file as proposed
may be a detriment to providing
accurate up-to-date information) and (2)
the ease of implementation (e.g., the
need for design changes so that while
States are implementing the

- requirements of the Commercial Motor

Vehicle Safety Act of 1986, that work
will assist in implementation of PDPS).
The AAMVA proposes to use their
regional and international conferences,
to be held over the next several months,
as a forum for this development and
endorsement process.

The second petition, filed by the
National Driver Register Advisory
Committee, asked that the comment
period be extended until the end of
September, 1990. The reason offered in
support of this request was that more

time is needed to allow the States to

gain a full understanding of the effects
of the proposed procedures and to
present meaningful comment; also that it
is particularly important that the
international meeting of the AAMVA
take place before the comments are
submitted because this will be the
AAMVA's first opportunity, after
issuance of the NPRM, to meet as an
entire body.

NHTSA carefully considered these
requests, bearing in mind that it is under
a statutory mandate to proceed
expeditiously with this rulemaking.
NHTSA agrees that reopening the
comment period will grant the AAMVA
the time needed for its members, who
will be the major participants in the
PDPS, to examine the effects of the
proposed procedures on their licensing
systems and to develop meaningful
comments. We believe that this process
of dialogue and consensus among the
State driver licensing jurisdictions will
enhance the prospects of eventual
participation by all States. In addition,
we expect that, by allowing this extra
time now and affording the States an

- opportunity to provide more informed

and considered comments to our
proposal, the States will avoid delay
and meet the criteria to participate in
PDPS more quickly in the future.
Authority: Pub. L. 97-364, 96 Stat. 1740 (23
U.S.C. 401 Note); delegations of authority at
49 CFR 1.50 and 49 CFR 501.8.
Issued on: June 28, 1990.
Adele Derby, )
Associate Administrator for Traffic Safety
Programs. ’
[FR Doc. 90-15306 Filed 6-29-90; 8:45 am]
BILLING CODE 4910-55-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 888
[Docket No. R-90-1484; FR-2745-C-02]

-

RIN 2502-AE81

Annual Rent Adjustments for Section 8
Assisted Housing; Retroactive
Housing Assistance Payments

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD. '

ACTION: Proposed rule; correction.

SuUMMARY: This correction to the
proposed rule, published by HUD on
June 19, 1990 (55 FR 25054), would
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amend certain sections of thatrule to
include as-eligible for retroactive
housing assistance payments owners of
Moderate Rehabilitation projects whose
contract rents were reduced.or limited
by use of a comparability study from
October 1, 1979 .until the effective date
of the rule. This document alse corrects
the date on which public:comments to
the rule are due.

DATES: Comments due: August 20, 1690.

ADDRESSES: Interestad persons.are
invited to submit stomments regarding
this rule to the Office of the General
Counsel, Rules Docket©lerk, Room
102786, Department of Housing-and
Urban'Development, 451 Seventh:Street
SW,, Washington, DC.20410.
Communications-should refer tothe
above docket:number and title. A copy
of eachcommunication:submitted will
be available for publicinspection.and
copying duringregular business hours
(7:30 a.m~5:30 p.m. Eastern Time):at‘the
above.address. As a.convenience to
commenters, the.Rules DocketClerk will
accept brief public comments
transmitted by facsimile (“FAX")
machine. The telephone:number-of the
FAX receiwer is-(202).708-4337. (This is
not a toll-free number.)-Only public
commerits.of six:or.feweriotal pages
will be accepted via FAX transmittal.
This limitation is necessary in-erderto
assure reasonable access to the
equipment. Comments sent by FAX.in
excess of six pages will-not be accapted.
Receipt of FAX transmittals will.not be
acknowledged, except that the sender
may request confirmation of receipt by
calling the Rules Docket ‘Clerk((202)
708-2084).

FOR FURTHER INFORMATION CONTACT:
Lawrence Goldberger, Office of Elderly
and Assisted Housing, Room 6130,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC.20410; telephone (202)
708-0720; TDD number for the hearing-
and speech-impaired (202) 708-4594.
(These are not toll-free numbers.)
SUPPLEMENTARY INFORMATION: On June
19, 1990 (55 FR 25054), HUD published a
proposed rule that would implement
section 801 (a).and (d) of the Department
of Housing and Urban Development
Reform Act of 1989 (Pub. L. 101-235,
approved December 15, 1989) (Reform
Act). The rule'would provide the criteria
under which €ligible’Section‘8:project
owners may receive retroactivethousing
assistance payments .and.one-time
contract rent.determinations.

‘Under the proposedrule,.a project
owner would be eligible Tor retroactive
Jpaymerits if, ‘for the period‘from October
1, 1979 until the effective date of the
rule, the use of comparability.studies as

an independent limitation:.on annual
rent:adjustments resultediin the
reduction of rents.or the failure to
increase the rents tothe entire.amount
permitted by the Annual Adjustment
Factors.i{Owners whose:contracts
require them'to request:annual rent
adjustments who:certify that they-did
mot request:guch adjustments in any
year oryears«uring the:same period
because theyanticipated reductions in
rents are.also eligible for retroactive
;payments.

The rule, as published on June 19,
1990, failed to include owners.of
Moderate Rehabilitation projects who fit
4into the first category of eligible owners,
described above. Therefore, the
Department.is publishing:corrections te
various sections-of the proposed rule to
include that category of owners as
eligible for retroactive payments and
one-time contract.rent determinations.

The proposed rule erroneously gave.a
30-day public comment period to July.19,
1990, The Department is allowing a 60-
day commernt-period ‘on the rule, and
will accept-commenits through August
20, 1990. ‘

Accordingly, ‘the proposed rule
amending 24 CFR part ‘888, published
June 19, 1990 at 55 FR 25054, is corrected
‘to-read as follows:

PART'888—[AMENDED]
1. Onpage ‘25060, inthe Becond

column, §:888:401(c) of the proposed rule 4

is correcfly-added to read as follows:

§888.401 ' Purpose:and scope.

* * 2 o *

(c) Eligible project owners. Project
owners may be eligible for.retroactive
payments if, during the period from
October 1, 1979 to July 2, 1990.

(1) The use.of a comparability study
by the Contract Administrator, which
was conducted as:an independent
limitation on the amount.of rent
adjustmentithat would have resulted
from use of the applicable AAF, resulted
in‘the reduction-of the maximum
montfhly Contract Rents.for units
covered by a Housing Assistance
Payments {(HAP) contract.or.resulted in
less than the maximum increase for
those units than would-otherwise be
permitied by the AAF; or

(2) Theproject owner certifies that a
request for an annual rent adjustment
wasnot made because of an.anficipated
reduction of the maximum monthly
Contract.Rents resuilting.from a
comparability study.

2. Onpage-25060, in the second
column, ‘§.888.405(a).is .correctly added
toread.asfollows:

$888.405 .Amount of the retroactive
Housing Assistance Payments.

(a) Recalculating the total rent
adjustment. To’establish the amount of
the retroactive HAP payment for which
a project owner meeting the criteria in
§ 888.401(c) is eligible, the total rent
adjustment will be recalculated for the
period from October 1, 1978 to July 2,
1990.

Rents for that-peried will be
recalculated, under the procedures:set
out in 24 CFR 882.410(a)(1)..by applying
the-applicable AAF for-any affected
year, and recalculating the rents for the
remainder of the period asnecessary.

* * * it 4 w

‘3. On page 25061, in the first:column,
the first sentence in §888.410(b}(2)is
correctly added to.read as follows:

§888.410 -Notice-of eligibility for
retroactive payments.

* * * * w

(b} Request for payment. * * *

{2) Owners claiming eligibility under
§ 888.401(c)(2) must:certify that:a request
was not.made because of an anticipated
reduction in the Contract Rents as'a
result of a comparability study. * * *
- L E * -

Dated: June 27, 1990.
C. Austin Fitts,
Assistant Secretary for Housing-Federal
Housing Commissioner.
[FR Doc.80-15333 Filed:6-29-80; 8:45-am]
BILLING CODE 4210-27-M

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 3282

{Docket No. R-90-1483; FR-2613-P-01]
RIN 2502-AE65

Distribution of Manufactured Home
Monitoring inspection Fees to the
State Administrative Agencies

AGENCY: Office of the Assigtant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise.24:CFR 3282.307(b) to provide for
a more:wequitdble method of distributing
funds to-State Administrative Agencies
(SAAs) to.aid them in meeting their
inspection .and inspection related
expenses. SAAs are-currently funded
from label . monitoring inspection fees,
which provide $12:00:for-each
manufactured home:sited in itheir State.
The method of payment to the SAAs-is
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established by means of a furmula
specified In 24 CFR 3282.307(b), and has
not changed since the inception of the
program in 1976. A modified formula for
distributing funds to the States is
necessary to provide a more eguitable
compensation to each State, based on
the nature and volume of work-load
required of their BAA.

DATES: Comments due date August 31,
19390.

ADDRESSES: Interested persons are
invited to submit comments regarding
this rule {Notice) to the Rules Docket
Clerk, Office of General Counsel, Room
10276, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410.
Communications should refer to the
above docket number and tiile. A copy
of each communication submitted -wiil
be available for public inspection and
copying between 7:30 a.m. and 5:30 p.m.
weekdays at the above address.

. As a convenience to commenters, the
Rules Docket Clerk will accept brief
public comments transmitted by
facsimile {"FAX") machine. The
telephone number of the FAX receiver is
(202) 708-4337. {This is not a toli-free
number.) Only public comments of six or
fewer totsl pages will be accepted via
FAX transmittal. This limitation is
necessary in order to assure reasonable
access to the equipment. Comments sent
by FAX in excess of six pages will not
be accepted. Receipt of FAX
transmittals will not be acknowledged,
except that the sender may request
confirmation of receipt by calling the
Rules Docket Clerk {{202) 708-2084).

FOR FURTHER INFORMATION CONTACT:
Stuart Margulies, Program Analyst,
Manufactured Housing and Construction
Standards Division, Room 6270,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Washington, DC 20410-8000. (202) 708
0584. The TDD number is {202) 708-4594.
(These are not toll-free numbers).
SUPPLEMENTARY INFORMATION:

I. Background

On January 17, 1989 {54 FR 1689), HUD
published a Notice of an increase in the
manufactured home monitaring
inspection fee from $16 for each
transportable section to $24, effective
February 2, 1989. The Notice also
described two specific components
making up the manufactured home fee
increase of $8.00.

$5.00 was earmarked to maintain the
current level of support for the ongoing
enforcement program. As expenses
exceeded income received from the fee
collections, the.available balance in the
account would be depleted. The income

received from the incoming fces is
distributed to (1} HUD, to compensate
for salaries and expenses for employees
involved in inspection-related activities;
{2) HUD's Contractor; and {3) the SAAs,
based on the curreni payment formula
established in § 3282.307{b).

The remaining amount {$3.00 per
floor) was to provide increased funding
to the SAAs. The mornitoring that EAAs
perform is described in 24 CFR part
3262, the National Manufactured Home
Procedural and Enforcement
Regulations. The regulations provide for
notification by the manufacturer to a
class of homeowners with noncomplying
or defective homes, or ihe corrections of
homes with serious defects or imminent
safety hazards.

The self-regulating mechanism of
these regulations requires the
manufacturer to make determinations
regarding nctification and correction
and to maintain records of those
determinations at the manufacturing
facility. Monitoring these activities
requires an SAA to perform
investigations to determine whether the
manufacturer has complied with
regulatory requirements. Primarily, this
is done by periodically checking the
records that the manufacturers are
required to maintain.

The present funding formula found in
§ 3282.307(b) prescribes payments to the
SAAs based on the unit’s first location.
The Department has established, in each
SAA’s Cooperative Agreement with
HUD, an amount of $12.00 to be
distributed to the SAA For each unit
sited as its first location within that
State.

Present funding provides necessary
resources for SAAs to assist consumers
within their own States. However, it
does not account for other inspection-
related activities, or for the heavy
workload of States with manufactured
housing plants that produce and export
a large volume of homes to other States.
Several SAAs have reported substantial
netlosses in performing their
responsibilities under the Federal
manufactured housing program.
Consequently, many of these SAAs have
not been able to function effectively.
The increase of $3.00 per floor received
from the fee will be used to provide
needed funding to carry out-inspection-
related activities of the States.

II. Suggestions of Affected SAAs

By letter dated January 24, 1989, the
Departmernt notified the SAAs that it
intended to modify the current method
used in funding the SAAs by distributing
a portion of the additional funds to the
States. The Department informed the
SAAs that the funds will be distributed

in a manner that will address the
heavier workload involved in States
with manufacturing plants. The
Department requested, in this letter, that
SAAs wishing to offer comments on the
intended rule change should submiit their
comments to the Department. Comments
were received from four SAAs.

The Pennsylvania SAA stated that the
State of Pennsylvania, as a State
exporting a large amount of
manufactured homes, is in need of
added funds to compensate for the
heavier workload involved in carrying
out its SAA functions.

The Maryland SAA stated that it has
also continued to experience increased
costs, with present Federal funding
representing a decreasing percentage of
overall funding of the State's SAA
function. The SAA recommended that
the additional amount funded be at least
the proposed increase of $3.00 per
transportation section. The SAA further
added that certain HUD-suggested SAA
functions (e.g., dealer lot monitoring)
cannot be justified economically under
the present—or even under the
proposed—fee schedule.

The Arkansas SAA suggested that
HUD establish a separate fund to assist
States wishing to attend normal SAA
meetings, and for scheduling additional
SAA meetings with the Department. {At
every recent SAA and Production
Inspection Primary Inspection Agency
(IPIA) meeting, participants have
expressed the need for more training
and communication between the States
and HUD]. The amount reserved for this
purpose would be derived from
withholding $.50 or $1.00 per label of the
additional SAA funds. HUD and the
States could then establish how these
funds would be disbursed.

The Arizona SAA stated that it was
difficult for its representatives to travel
out-of-state because the funding
received is placed in the State Treasury
and is not appropriated for that function. .
1t suggested that a fund be set aside for
the purpose of facilitating out-of-state
travel and other joint activities not
generally funded. 1t also suggested that
a formula based on production be added
to 24 CFR 3282.307(b) to compensate
those States with manufactured home
plants.

Many SAAs have, in the past,
expressed these same concerns and
have indicated the need for enhanced
funding to provide for greater ‘
programmatic enforcemernt education,
inspections - and related activities not
covered by the present funds. The State
Task Force on Manufactured Housing
for the National Conference of States on
Building Codes and Standards
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{INCSBCS) recommended certain
educational activities be funded to
provide the necessary training and
support to enhance inspection programs
in each of the States participating in the
program.

There has also been discussion
regarding a change in the distribution
formula to an exact dollar amount or an
amount based on a percentage of what
is collected. It was pointed out that the
present regulation provides no defined
amount of distribution and is generel, if
not ambiguous, in nature.

A distribution by a dollar amount or
by percentage would provide a more
definite form of distribution. After
considering this proposal, the
Department has adopted and
incorporated in this proposed rule a
distribution formula based on the
percentage of the fees collected for each
transportable section. The percentage
formula, as opposed to an exact dollar
amount, was incorporated because it
provides a more defined form of
distribution than the present formula,
yet still allows the Department
flexibility in adjusting the amount of the
monitoring fee collected from the
manufacturers.

Because the Department proposes to
distribute fees by a percentage formula,
the Department proposes to change the
distribution based on completed units to
a distribution based on transportable
sections. Since the fees are collected by
transportable section, it would be
administratively accommodating to
distribute them in the same manner. By
distributing funds based on floors, the
Department can distribute a percentage
of each label fee collected. Moreover, in
a number of States, the majority of
homes received are multi-section homes.
Under the current system, which
distributes the funds per unit, these
States receive a smaller amount of the
fees collected per transportation section
rclative to States who receive a majority
of their homes as single-section homes.
This loss of additional funds is
particularly important because
consumer complaints involving multiple
section homes are generally more
difficult to investigate and resolve. In
order to create a more equitable
distribution of the actual funds
collected, distribution should be by
floors.

IIL. Explanation of Changes Proposed

As indicated in the background
section, the Department has established,
in each SAA's Cooperative Agreement
with HUD, an amoung of $12.00 to be
distributed to the SAA for each unit
‘sited as its first location within that
State. TR =

As an example, if the State of
Nebraska receives 100 units in a specific
month, it receives, as an SAA, $1,200
{$12.60 X100 units sited in its State.)

The Department proposes to amend
the method of distributing fees o the
States by establishing a fee distribution
formula based on a percentage of the fee
assessed manufacturers for the purchase
of & lebel to be placed on each
transportable section of each
manufactured housing unit. As a result
of the Department’s publication of
January 17, 1989 (54 FR 1689), the
present fee assessed manufacturers for
each labeled floor is $24.00.

The 35 State Administrative Agencies
{SAAs) currently are receiving a
cumulative sum of approximately $2.3
million annually. ($12X 190,467
units ==$2,285,604).

HUD's January 17, 1989 Notice
specified that the Department intended
to increase funding to the SAAs to help
defray the cost of administering the
program. The additional amount
specified was $3.00 per floor. The
number of transportation sections which
comprise the 190,467 units curently sited
in the 35 participating States is
estimated to be 307,537 sections, which,
when multiplied by the $3.00 per floor
figure, equals $922,6811. Adding $922,611
to the $2,285,604 now distributed to the
SAAs totals $3,208,215. The Department
also intended to use approximately
$200,000 of this dollar amount to
increase SAA program participation in
workshops and other inspection-related
activities, thereby assisting those States
that do not possess manufactured home
plants and will not benefit monetarily
from the implementation of this rule.
Therefore, the final dollar amount, as a
result of the January 17, 1989 (54 FR
1689) notice, estimated to be distributed
directly to the 35 States by means of
utilizing a new formula is approximately
$3,000,000.

The Department also specified in its
January 17, 1989 Notice that it intended
to modify the distribution of a portion of
the added fund to the States in a manner
that would address the heavier
workload in States with manufacturing
plants that produce a large volume of
homes. Therefore, in estimating the
percentage of fees collected from
manufacturers to be distributed to the
States, the Department evaluated and
incorporated a two-formula distribution
system. One funding formula is
predicated on where the home will first
be located, and the second formula
predicated on where the home is to be
produced.

After evaluating these considerations,
the Department estimated that a

" distribution formula based on a 36% to

8% ratio would be the most appropriate
and feasible ratio for distributing fees to
the States. The distribution of fees using
this ratio would be administered as
follows: 36% of each label assessment
received (currently $24.00 per

label x 36% =$8.64), would be distributed
to each State for each transportable
section of each home first located in the
State. In addition, 8% of each label
assessment placed on each
transportable section of each unit
produced in the State

($24.00 < 8% =$1.92) would be
distributed to the State where the home
will be produced.

The dollar sum of $8.64 times 279,914
sections of homes estimated to be sited
annually in the 35 participating States
equals $2,418,457. The dollar sum of
$1.92 times the 310,712 sections of homes
estimated to be produced in the 35
participating SAA States equals
$596,567. Adding the two dollar sums of
$2,418,457 and $596,567 equals ,
$3.015,024, which, when utilizing these

- two percentage-based distribution

formulas, is the total dollar amount
estimated to be distributed annually to
the 35 participating States. This -
$3,015,024 amount, therefore,
approximates the $3,000,000 figure
resulting from January 17, 1989 (54 FR
1689) notice. :
Under this new formula, a substantial
majority of the States will be receiving
increased funding. Several SAA States,
however, possess few or no
manufacturing facilities. These states—
especially the ones predominantly
receiving single-section homes, would
receive slightly less income with the
implementation of the new formula. It is
estimated that seven states—Arkansas,
Iowa, Kentucky, Louisiana, Maine,

- Migsouri and New York—would

experience reduced fee income, ranging
from less than a 3 percent reduction
{Kentucky, Louisiana and Missouri} to
about a 10 percent reduction (lowa and
Maine). Arkansas would experience
approximately a 5 percent reduction,
and New York about 8.5 percent. The
maximum dollar loss for any
participating SAA State would be
approximately $6200. Further
consideration will be given to modifying
§ 3282.307(a) to allow States that are
fully approved (see § 3282.302) to assess
their own State-sponsored fees to defray
those expenses that exceed the Federal
funds received. A State participating as
an SAA must provide satisfactory
assurance that it will devote adequate
funds in carrying out its State plan (see
§ 3282.302(b)(12)). In formulating the
distribution to the States predicated on
the number of sections produced in each
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State, the Department wanted:to
generate a dollar income sufficient to

enhauce the States’ SAA capabilities to

monitor manufacturer performance. A
percentage lower than the:8% sélected
would generate‘only a‘marginal-effect,
and bring into question the.need to
implement.a new production-side
formula. Thus, the increased funding to
the States.based.on an 8% production
formula was estimated to be the lowest
percentage which, if utilized, would
generate the minimum-dollar.income
needed to.implement a new production-
-gide Yormula. Thus, the increased
‘funding to‘the States based on.an 8%
production formula was estimated to’be
‘the lowest percentage which, if utilized,
would generate ‘the minimum dollar
income needed to administer that
production aspect of the Federal
program. '

e Department also intends to- modlfy
certain provisions of the existing
Cooperative Agreements with the
States. The modification will provide-a
basis for evaluating the performancef
the States and permit the:Bepartmentto
implement.certain specified actions.in
the event that.States-domot: mmply»mth
the terms.of the agreement. The
Department has, therefore, added the
phrase, “pursuant to an agreement
‘between the Secretary and the States”,
in 24 CFR 3282.307(b).

The Department will continue to
provide funding for the Joint Team
Monitoring J?rogramsetkout-in
§ 3282.308. This provision remains in the
rule. However, it will be redesignated as
paragraph{c).

H1.-Other Matters

In accordance with 24 CFR 50.20(1),
the subject matter of this.rule is
categorically excluded from-the
requirement of an environmental finding
under the National Environmental Policy
Act. The subject matter.is limited:to the -
aanner.in which inspection fees will'be
distributed, and does:not involve.a
developmental decision affecting the
physical condition of specific.project
areas or building sites.

This rule does not constitute a “major
rule” as that term 1s-defined in section
1(b) of the Executive-order on Federal
Regulation issued by the ‘Presiderit on
February 17, 1981. Analysis ‘of the nile
indicated that it does not:{1) have
annual effect on the economy of $100
million-or more; (2)-cause a majar
increase in costs or-prices for
consumers, individual industries,
Federal, State.or local governmernt
agencies, -or geographic regions;-or {3)
have a significant adverse affect.on
competition, employment, investment,
productivity, innovations, or the ability

of United States-based :enterprises to
compete with foreign-based enterprises
in:domestic export markets.

Under § U.S.C.-605(b) (the Regulatory
Flexibility Act), the Undersigned hereby
«certifies that:this rule does net have.a
significant.economic impact on.a
substantial mumber :of :small entities
because it will.only affect the:35.8AAs
participating’in the program, of which
only 8 SAAs areestimated to:receive.an
additional annual incomeof $50,000-or
more. .

This rule-is listed :asitem 1167in:the
Department’s semiannual-agenda-of
regulations:published-on.April 23,1980
(55:FR 16226, 16245), under Executive
Order’Act12291 :and theRegulatory
Flexibility Act.

List of Subjects in'22'CFR ‘Part 3282

-Aéministrative practice and
procedure; ‘Consumer:protection;

. Internationsl.rélations; Investigations;

Manufactured home.

_Accordingly, ‘the Departmerit proposes
‘to-amend 24°CFR part 3282, :as ‘follows:

PART 3282—{AMENDED]
- 1. The.authority citation-of part:3282

would be.revised toread.as follows:

Authority:'Section'625, Netional
Manufactured!Honsing:Construction :and
Safety Stendards Act:(42:U.8:C. 5824);
Section 7(d),-Department.of Housing-and
Urban:Development.Act. (42 U.8.C. 3535, {d)).

2..Section 3282.367(b) woild be
revised to-read as follow: .

§ 3282:307 ‘Monitoring.Inspection. Feg—
established and-distributed.

(b) The menitoringinspection fee:shall
be paid by the. manufacturer to the
Secretary orthe Secretary's.Agent, who
shall distribute a portion of the fees -
collected from all manufactured home

manufacturers among the approved and .

conditionally-approved:States pursuant
to:an agreement between the. Secretary
and the.States.and based upon the
following formulas:

{1).36%-of the monitoring inspection
fee collected for.each transportable
section of each new :manufactured
housing-unit-that, after leaving the
manufacturingplant, is first located.on
the premises of a distributor, dealer,or
purchaser in that State; plus

(2) 8% .of the monitoring inspection fee
collected for each transportable section
of.each new manufactured housing unit
produced in a manufacturing plantin
that.State.

A portion of the monitering inspection
fee collected shall also be distributed by
the Secretary or:the Secretary’s.Agent
based -on‘the:extent of participation of

the State in'the Joint Team Monitoring
Program set-out.in § 82682.308.

Dated: June 7,990,
Peter Monroe,
General Deputy Assistant Secretary for
Housing—Federal Housing Commissioner.
[FR:Dac. 80-15155 Filed 6-29-80; 8:45 am)
BILLING CODE 4210-27-M

DEPARTMENT OF THE INTERIOR

Office of Surtace Mining.Reclamation
and Enforcement

30 CFR Part'901

Alabama ‘Abandoned ‘Mine Land
Reclamation Program Amendment

Aaeney: Office«of Surface Mining -
Reclamationand -Enfomement*(OSM]
Interior.

ACTION: Proposed 'rule

SUMMARY:'On April 30,1990, the State of
Alabama submitted to‘OSM:a proposed
ameniimeritto:its Abandoned'Mine - -
Land Reclamation{{AMLR}) Plan
(hereinafter referred to as‘the Alabama
Plan). The amendment -would allowthre
State‘to‘assume responsibility for-an
emergency response reclamation
program in‘the‘State. This noticesets
forth the times and locations thatithe
Alabama Plan.and proposed changes
will be available for public inspection,
the comment period during which
interested persons may submitwritten
comments,.and the procedutes that will
befollowed regarding.a public hearing.
DATES: Written Comments:{OSMwill
accept written.comments on the
propoesed rule.until 4;p:m..on August 1,
1990..Comments received.afterithat.date .
will not necessarily -be.considered.in the
decision process.

“Rublic Hearing: A public hearir;g on
the propesed Alabama Plan-amendment
may be scheduled:based onpublic
inquiries concerning the amendment.
Any personinterested in. making an.oral
or written presentation at a hearing
should contact.Robert A. Penn at the
OSM Birmingham Field Office during
the public.comment period. If only cne
person has so.contacted Robert-A.:Penn,
ameeting rather than a hearing.may be
held. A summary report of the meeting
will-be included in the Administrative
Record.

ADDRESSES: ‘Written.comments and
requests ‘for:a hearing should be mailed
to: Robert A. Penn, Director,
Birimingham Field Office, Office.of
Surface MiningReclamation:and
Enforcement, 260 ' West Valley Avenue,
Birmingham, Aldbama:35208. Copies-of




27256

Federal Register / Vol. 55, No. 127 / Monday, July 2, 1990 / Proposed Rules

the Alabama Plan, the proposed changes

to the Plan, and the administrative

record of the Alabama Plan are
available for public review and copying
at the OSM Office and the State

Abandoned Mine Lands Office listed

below, Monday through Friday, from 9

a.m. to 4 p.m. excluding holidays. Each

requestor may receive, free of charge,

one copy of the proposed amendment by
contacting the OSM Birmingham Field

Office.

Alabama Department of Industrial
Relations, Abandoned Mine Lands
Program, 649 Monroe Street,
Montgomery, Alabama 36130,
Telephone: (205) 242-8265.

OSM's Field Office Processing

Amendment:

Office of Surface Mining Reclamation
and Enforcement, Birmingham Field
Office, 280 West Valley Avenue, room
302, Birmingham, Alabama 35209,
Telephone: (205) 731-0953

. Office of Surface Mining Reclamation
and Enforcement, Administrative
Records Office, 1100 L Street, NW.,
room 5205, Washington, DC 20240

FOR FURTHER INFORMATION CONTACT:

Jean W. O'Dell, AML Program .

Specialist, Birmingham Field Office,

(205) 731-0953.

SUPPLEMENTARY INFORMATION:

1. Background
" I1. Discussed of Proposed Amendment
1L Procedural Matters
L Background

Title IV of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA),
Public Law 95-87, 30 U.S.C. 1202 e seq.,
establishes an AMLR program for the
purposes of reclaiming and restoring
lands and water resources adversely
affected by past mining. This program is
funded by a reclamation fee imposed
upon the production of coal. Lands and
waters eligible for reclamation are those
that were minied or affected by mining
and abandoned or left in an inadequate
reclamation status prior to August 3,
1977, and for which there is no
continuing reclamation responsibility
under State or Federal law. Title IV
provides that a State with an approved
AMLR program has the responsibility
and primary authority to implement the
program.

The Secretary of the Interior approved
the Alabama AMLR Plan on May 20,
1982. Informatijon pertinent to the
general background, revisions, and
amendments to the initial plan
submission, as well as the Secretary's
findings and the disposition of
comments can be found in the May 20,
1982, Federal Register (47 FR 22062).

Information concerning the previsouly
approved plan and the proposed
amendments may be obtained from the
agency offices listed under
“ADDRESSES."” : o

The Secretary has adopted regulations
that specify the content requirements of
a State reclamation plan and the criteria
for plan approval (30 CFR part 884). The
regulations provide that a State may
submit to the Director proposed
amendments or revisions to the
approved reclamation plan. If the
amendments or revisions change the
scope or major policies followed by the
State in the conduct of its reclamation
program, the Director must follow the
procedures set out in 30 CFR 884.13 in
approving or disepproving an
amendment or revision.

I1. Discussion of Proposed Amendment

On September 29, 1982, OSM
published guidelines for State
Emergency Programs which described
the necessary requirements for a State

to assure emergency responses authority

(47 FR 42729).

By letter dated April 25, 1990,
Alabama submitted a reclamation plan
amendment to OSM (Administrative
Record No. AL-0452) regarding the
creation of an emergency response
program. The proposed amendment
consists of revised narratives to replace
several sections of the approved
Alabama Plan as provided for by 30 CFR
884.13. Specifically, the Plan is being
revised to provide for the establishment
of a State-administered emergency
response reclamation program.

OSM is seeking comments on the
adequacy of the Alabama proposed
amendment as set forth in 30 CFR
884.15. If approved, the amendment
would become part of the Alabama
Abandoned Mine Land Reclamation
Plan. .

HI. Procedural Matters.

1. Federal Paperwork Reduction Act:
This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3507 et seq.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On October
4, 1985, the Office of Management and
Budget (OMB) granted OSM and
exemption from section 3, 4, 7, and 8 of
Executive Order 12291 for actions,
directly related to approval or
disapproval of State reclamation plans
or amendments. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review:
by OMB.

The Department of the Interior has
determined that this rule would not have

a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 ef seq.). No burden would be
imposed upon entities operating in
compliance with the Act.

3. Compliance with the National

"Environmental Policy Act: Approval of

State AMLR plans and amendments is
categorically excluded from compliance
with the National Environmental Policy
Act by the Department of the Interior's
Manual, 516 DM 2, p. B-1.

4. Author: The principal author of this
rule is Jean W. O'Dell, Birmingham Field
Office, Office of Surface Mining
Reclamation and Enforcement, 280 West
Valley Avenue, room 302, Birmingham,
Alabama 35209, Telephone: (205) 731-
0953, (FTS 229-0953).

List of Subject in 30 CFR Part 824

Coal Mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: June 22, 190.

Harry M. Snyder,
Director, Office of Surface Mining
Reclamation and Enforcement. -

" [FR Doc. 80-15291 Filed 6-29-90; 8:45 am)

BILLING CODE 4310-05-8

30 CFR Part 835

Ohio Permanent Regulatory Program;
Revision of Administrative Rules;
Correcticn

AGENCY: Office of Surface Mining
Reclamation and Enforcement {OSM]),
Interior. '

ACTION: Proposed rule; correction.

SUMMARY: OSM is correcting an error in
the proposed rule notice announcing
receipt of proposed Ohio Program
Amendment Number 44 published on
Tuesday, June 5, 1990 (55 FR 22931). This
notice corrects an inadvertent -
typographical error which occurred in
the “DATES” section of the proposed
rule.

FOR FURTHER INFORMATION CONTACT:
Mas. Nina Rose Hatfield, Director,
Columbus Field Office, 2242 South
Hamilton Road, room 202, Columbus,
Ohio 43232; Telephone: (614) 866-0578.

SUPPLEMENTARY INFORMATION: The
deadline for requests to present oral
testimony at the hearing was .
inadvertently published as July 2, 1990,
instead-of June 20, 1990. To correct this
error, and to provide the public with
sufficient time to request a public
hearing, the dates will be revised. On
page 22931 of the June 5, 1990, notice,
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third column, the paragraph labeled
“pATES" should read as follows:
DATES: Written comments must be
received on or before 4 p.m. on July 12,
1990. If requested, a public hearing on
the proposed amendments will be held
at 1 p.m. on July 12, 1990. Requests to
present oral testimony at the hearing
must be received on or before 4 p.m. on
July 2, 1990.

Dated: June 22, 1990.
Ronald C. Recker, ]
Acting Assistant Director, Eastern Field
Operations.
[FR Doc. 90-15294 Filed 6-29-90; 8:45 am}
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[OPTS-50581; FRL-3738-5]
RIN 2070-AB27

Proposed Significant New Uses of
Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a significant
new use rule (SNUR) under section
5({a)(2) of the Toxic Substances Control
Act (TSCA) for several chemical
substances which were the subject of
premanufacture notices (PMNs), and are
subject to TSCA section 5(e) consent
orders issued by EPA. In addition EPA is
proposing an amendment to Subpart B
of 40 CFR Part 721—Significant New
Uses of Chemical Substances. Today's
proposal would require certain persons
who intend to manufacture, import, or
process these substances for a
significant new use to notify EPA at
least 90 days before commencing the
manufacturing or processing activity
designated by this SNUR as a significant
new use. The required notice would
provide EPA with the opportunity to
evaluate the intended use and, if
necessary, to prohibit or limit that
activity before it can occur. The
proposal to'amend subpart B would add
standard language to be used used to
designate significant new uses of
chemical substances.

DATES: Written comments must be
submitted to EPA by August 1, 1990.

ADDRESSES: Since some comments may
contain confidential business
information (CBI), all comments must be
sent in triplicate to: TSCA Document
Receipt Office (TS-790), Office of Toxic
Substances, Environmental Protection

Agency, Room E-105, 401 M St.,
SW.,Washington, DC 20460.

Comments should include the docket
control number. The docket control
number for each of the new chemical
substances covered in this SNUR is
OPTS-50581, followed by the last four
digits of the number of the proposed
CFR section covering that chemical
substance. Nonconfidential versions of
comments on this proposed rule will be

- placed in the rulemaking record and will

be available for public inspection. Unit
X. of this preamble contains additional
information on submitting comments
containing CBL

FOR FURTHER INFORMATION CONTACT‘
Michael M. Stahl, Director,
Environmental Assistance Division (TS—
799), Office of Toxic Substances,
Environmental Protection Agency, Rm.
EB-543-B, 401 M St., SW., Washington,
DC 20460, Telephone: (202) 554-1404,
TDD: (202) 554-0551.

SUPPLEMENTARY INFORMATION: This
proposed SNUR would require persons

" to notify EPA at least 80 days before

commencing any activity designated by
this SNUR as a significant new use. The
supporting rationale and background to
this rule are more fully set out in the
preamble to EPA's first SNURs issued
under the Expedited Follow-Up Rule and
published at 55 FR 17376 on April 24,
1890. Consult that preamble for further
information on the objectives, rationale,
and procedures for the rules and on the
basis for significant new use
designations including provisions for
developing test data. The proposed
amendment to Subpart B will add
standard language to § 721.72 (hazard
communication program) which will be
used to designate certain activities as
significant new uses.

1. Authority

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“gignificant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in section 5(a)(2).
Once EPA determines that a use of a
chemical substance is a significant new
use, section 5(a)(1)(B) of TSCA requires
persons to submit a notice to EPA at
least 90 days before they manufacture,
import, or process the substance for that
use. The mechanism for reporting under
this requirement is established under 40
CFR 721.10.

IL. Applicability of General Provisions

General provisions for SNURs appear
under subpart A of 40 CFR part 721.

These prov1s:ons describe persons

subject to the rule, recordkeeping
requirements, exemptions to reporting
requirements, and applicability of rule to
uses occurring before the effective date
of the final rule. Rules on user fees
appear at 40 CFR part 700. Persons
subject to this SNUR must comply with
the same notice requirements and EPA
regulatory procedures as submitters of
PMNSs under section 5(a)(1)(A) of TSCA.
In particular, these requirements include
the information submission'
requirements of section 5(d)(1) and 5(b},
the exemptions authorized by section
5(h)(1), {2}. (3). and (5), and the
regulations at 40 CFR part 720. Once
EPA receives a SNUR notice, EPA may
take regulatory action under sections
5{e), 5(f). 8, or 7 to control the activities
on which it has received the SNUR
notice. If EPA does not take action, EPA
is required under section 5(g) to explain
in the Federal Register its reasons for
not taking action.

Persons who intend to export a
substance identified in a proposed or
final SNUR are subject to the export
notification provisions of TSCA section
12(b). The regulations that interpret
section 12(b) appear at 40 CFR part 707.

I11. Proposed Amendment to 40 CFR Part
721 Subpart B

EPA is proposing an amendment to
§ 721.72 (hazard communication
program). This section establishes EPA’s
workplace hazard communication
program and is cited when EPA
determines it is necessary to inform
workers of hazards and exposures in the
workplace and how to protect
themselves from these hazards. Section
721.72(g) provides standard language
that EPA generally specifies for labels
and material safety data sheets
{*“MSDSs"). The standard language in
§ 721.72(g) currently provides for the
same hazard and precautionary
statements on both the labels and
MSDSs for a substance. In most cases,
this is consistent with the terms of
consent orders EPA issues under section
5(e). However, some section 5{(e) orders
require different statements on the label
and MSDS. The significant new uses
proposed in this rule would add a new
paragraph (h) to § 721.72 to match the
terms of such section 5(e) orders. The
proposed amendment would allow EPA
to include in a SNUR requirement for
different hazard and precautionary
statements on labels and MSDSs.

The proposed amendment would also
establish additional precautionary
statements for labels and MSDSs not
currently designated in § 721.72: (a} The
health effects of this chemical substance
have not been determined; (b} when
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using this substance, use skin protection;
{c) use respiratory protection when there
is a reasonable likelihood of exposure in
the work area from dust, mist, or smoke
from spray application; and {d)
chemicals similar in structure to this
substance have been found to cause
cancer in laboratory animals.

IV. Substances Subject to This Proposed
Rule

EPA is proposing significant new use
and recordkeeping requirements for the
following chemical substances under
§ 721 subpart E. The basis for each
section 5(e) order is a finding under
section 5(e)(1)}{A)(i) and (ii)({I) of TSCA
that the information available to the
Agency is insufficient to permit a
reasoned evaluation of the substance
and that in light of the potential risk of
human health effects posed by the
substance, that the uncontrolled
manufacture, import, processing,
distribution in commerce, use, or
disposal of the substance may present
an unreasonable risk of injury to human
health. The toxicity concern for each
substance is that similar substances
have been shown to cause cancer in test
animals. The recommended testing for
each substance is a 2-year two-species
rodent bioassay according to 40 CFR
798.3300. Because this information is
identical for each substance, it is not
repeated in the descriptions below (with
the exception of P-84-713, P-84-423, and
P-84-424, where additional information
is supplied concerning the toxicity and
recommended testing). To determine
what would constitute significant new
uses of these substances, EPA
considered relevant information about
the toxicity of the substances, likely
exposures associated with possible
uses, and the four factors listed in
section 5(a)(2) of TSCA.

The specific uses which are proposed
to be designated as significant new uses
are cited in the regulatory text section of
this rule. The requirements specified by
these citations will be found in 40 CFR
721.50 through 91, subpart B of part 721.
Subpart B was published in the Federal
Register of July 27, 1989 (54 FR 31298).
Certain new uses, including production
limits and other uses designated in the
rule are also claimed as CBI. The
procedure for obtaining confidential
information is set out in Unit VIL

EPA previously proposed SNURs for
chemical substances submitted as P-84-
27 and P-84-274 (P-84-27 at 49 FR 49868
on December 12, 1984 and P-84-274 at 50
FR 34505 on August 26, 1985) but is
reproposing here because EPA and the
submitters of the PMNs have modified
the terms of these consent orders. EPA
and the submitters of P-84-713, 84-814,

85-296, 85-298, 85-301, 85-1013, 85-1169,
85~1170, 86-346, 86-554, 86-588, 86-832,
87-~930, 87-931, and 88-2463 have also

modified the terms of their respective

consent orders. Comments regarding the
proposed SNURs or, in the case of 84-27
and 84-274, reproposed SNURs should

- reflect the modified terms of each

consent order. The regulatory text
designations at § 721.72(h) for these
substances depend on promulgation of
the accompanying subpart B
amendment, The PMN number, the
chemical name (generic name if the
specific name is claimed as CBI), the
CAS number(if available), the effective
date of the 5(e) order, and the CFR
citation assigned in the regulatory text
section of this proposal are described
for each specific chemical substance
below.

PMN Number P-84-27

‘Chemical name: {generic) Polyol

carboxylate ester.

CAS Number: Not available.
Effective date of section 5(e) Consent
Order: April 9, 1984.

CFR Citation: 40 CFR 721.1710.

PMN Number P-84-274

Chemical name: Poly(oxy-1.4-
butanediyl), a-(1-oxo-2-propenyl}-e-{(1-
oxo-2-propenyljoxy]-.

CAS Number: 52277~33~5. ;
Effective date of section 5(e) Consent
Order. April 16, 1984.

CFR Citation: 40 CFR 721.1770.

PMN Number P-84~-713

Chemical name: (generic) Alkoxylated
alkane polyol, polyacrylate ester. -

CAS Number: Not available.

Effective date of section 5(e) Consent
Order: November 17, 1987.

Basis for section 5(e) Order: The Order
was issued under section 5{e)(1)(A)(i)
and (ii)(I) of TSCA based on the finding
that this substance may present an
unreasonable risk of injury to human
health and the environment.

Toxicity Concerns: Similar substances
have been shown to cause cancer in test
animals and toxicity to aquatic
organisms,

Recommended Testing: A 2-year two-
species oral rodent bioassay according
to 40 CFR 798.3300 to address potential
health effects. Acute toxicity studies in
algae (40 CFR 797.1050), daphnids (40
CFR 797.1300), and fish (40 CFR
797.1400), a chronic toxicity study in
daphnids (40 CFR 797.1330), and an
early life stage toxicity test in fish (40
CFR 797.1600) to address potential
environmental effects. The PMN
submitter has agreed not to exceed the
production volume limits without
performing the aquatic toxicity studies.

CFR Citation: CFR 40 721.1715.
PMN Number P-84-814

Chemical name: (generic)
Polysubstituted polyol.

CAS Number: Not available. R
Effective date of section 5(e) Consent
Order: June 18, 1985.

CFR Citation: 40 CFR 721.1714.

PMN Numbers P-85-296 and P-85-298

Chemical name: (generic) Amino
acrylate monomer.

CAS Number: Not available.
Effective date of section 5(e) Consent
Order: February 3, 1986.

CFR Citation: 40 CFR 721.278.

PMN Number P-85-301

Chemical name: (generic) Urethane
acrylate.

CAS Number: Not available,
Effective date of section 5(e) Consent
Order: June 8, 1985.

CFR Citation: 40 CFR 721.2555.

PMN Number P-85-1013

Chemical name: (generic) Aliphatic
diurethane acrylate ester.

CAS Number: Not available.
Effective date of sectiion 5(e) Consent
Order: April 2, 1986.

CFR Citation: 40 CFR 721.273.

PMN Numbers P~85-1169 and P-85-
1170

Chemical name: {generic) Acid
modified acrylated epoxide.

CAS Number: Not available.
Effective date of section 5(e} Consent
Order: April 12, 1986.

CFR Ciltation: 40 CFR 721.960.

PMN Number P-86-346

Chemical name: (generic) Substituted
acrylated alkoxylated aliphatic polyol.
CAS Number: Not available,
Effective date of section 5(e) Consent
Order: June 10, 1986.

CFR Citation: 40 CFR 721.1740.

PMN Number P-86-554

' Chemical name: Poly(oxy-1,2-

ethanediyl}, a-(1-oxo-2-propenyl}-o-
hydroxy-, Cio-16-alkyl ethers.

CAS Number: 125304-11-2.

Effective date of section 5(e) Consent
Order: September 8, 1986,

CFR Citation: 40 CFR 721.1780.

PMN Number P-86-588

Chemical name: Poly(oxy-1,2-
ethanediyl), a-(2-methyl-1-oxo -2-
propenyl)-w-hydroxy-, Cio1e-alkyl
ethers.

CAS Number: Not available.
Effective date of section 5(e) Consent
Order: September 8, 1986.

CFR Citation: 40 CFR 721.1778.
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PMN Number P-86-832

Chemical name: Reaction product of
hydroxyethyl acrylate and methyl
oxirane.

CAS Number: 60857-97-8.

Effective date of section 5(e) Consent
Order: July 2, 1987.

CFR Citation: 40 CFR 721.1500.

PMN Number P-87-930

Chemical name:; 2-Propenoic acid, 2-
hydroxybutyl ester.

CAS Number: 2421-27-4.

Effective date of section 5(e) Consent
Order: March 29, 1989.

CFR Citation: 40 CFR 721.1810.

PMN Number P-87-931

Chemical name: 2-Propenoic acid, 1-
(hydroxymethy!)propy! ester.

CAS Number: Not available.
Effective date of section 5(e) Consent
Order: March 29, 1989.

CFR Citation: 40 CFR 721.1814.

PMN Number P-88-701

Chemical name: (generic) Reaction
product of a monoalkyl succinic
anhydride with an w-hydroxy
methacrylate.

CAS Number: Not available.
Effective date of section 5(e} Consent
Order: March 23, 1990.

CFR Citation: 40 CFR 721.1282.

PMN Number P-88-2380

Chemical name: (generic) Bisphenol A,
epichlorohydrin,
methylenebis(substituted
carbomonocycle), polyalkylene glycol,
alkanol, methacrylate polymer.

CAS Number: Not available.

Effective date of section 5(e) Consent
Order: March 20, 1990.

- CFR Citation: 40 CFR 721.607.

PMN Number P-88-2463

Chemical name: (generic})
Trimethylolpropane fatty acid
diacrylate.

CAS Number: Not available.
Effective date of section 5(e) Consent
Order: April 11, 1989.

CFR Citation: 40 CFR 721.1045.

PMN Number P-88-2566

Chemical name: (generic) Substituted
oxide-alkylene polymer, methacrylate.
CAS Number: Not available.
Effective date of section 5(e) Consent
Order; January 2, 1990.

CFR Citation: 40 CFR 721.1290.

PMN Number P-89-73

Chemical name: (generic) Polymer of
alkyl carbomonocycle diisocyanate with
alkanepolyol polyacrylates.

CAS Number: Not available.

Effective date of section 5(e) Consent
Order: March 8, 1990. .

CFR Citation: 40 CFR 721.1612.
PMN Number P-89-77

Chemical name: (generic)
Alkenyldicarboxylic acids, polymers
with alkanepolyol and TD], alkanol
blocked, acrylate.

CAS Number: Not available.
Effective date of section 5(e) Consent
Order; March 8, 1990.

CFR Citation: 40 CFR 721.275.

PMN Number P-89-422

Chemical name: (specific) 2-Propenoic
acid, 2-methyl-, 1,1-dimethylethyl ester.
(synonym) ¢-Butyl methacrylate. -

CAS Number: 585-07-9.

Effective date of section 5(e) Consent
Order: December 8, 1989.

CFR Citation: 40 CFR 721.1818.

PMN Number P-89-423

Chemical Name: {Generic)
Polyalkylpolysilazane, bis(substituted
acrylate).

CAS Number: Not available.

Effective date of section 5(e) Consent
Order: March 19, 1990.

Toxicity Concern: Similiar substances
have been shown to cause cancer and
adverse lung effects in test animals.

Recommended Testing: A 2-year, two-
species rodent bioassay according to 40
CFR 798.3300, performed via the
inhalation route of exposure, to
characterize possible carcinogenicity
and lung toxicity of the substance.

CFR Ciltation: 40 CFR 721.1617.

PMN Number P-89-424

Chemical Name: (generic) Carbamic
acid, (trialkyloxysilyalkyl)-substituted
acrylate ester.

CAS Number: Not available.

Effective date of section 5(e) Consent
Order: March 19, 1990,

Toxicity Concern: Similiar substances
have been shown to cause cancer and
adverse lung effects in test animals.
Recommended Testing: A 2-year, two-
species rodent bioassay according to 40
CFR 798.3300, performed via the
inhalation route of exposure, to
characterize possible carcinogenicity
and lung toxicity of the substance.

CFR Citation: 40 CFR 721.767.

PMN Number P-89-507

Chemical name: (generic) Hydroxyalky!
methacrylate, alkyl ester.

CAS Number: Not available.

Effective date of section 5(e) Consent
Order January 26, 1990.

CFR Citation: 40 CFR 721.1285.

PMN Number P-89-694

Chemical name: {generic) Alkenoic
acid, trisubstituted phenylalkyl
disubstituted phenyl ester.

CAS Number: Not available,
Effective date of section 5(e} Consent
Order: November 14, 1989,

CFR Citation: 40 CFR 721.290.

PMN Number P-89-697

Chemical name: (generic) Alkenoic acid,
trisubstituted benzyl-disubstituted
pheny! ester.

CAS Number: Not available.

Effective date of section 5(e) Consent
Order. November 14, 1989.

CFR Citation: 40 CFR 721.289.

PMN Number P-89-749

Chemical name: (generic) _
Methylenebis(4-isocyanatobenzene),
polymer with polycaprolactone triol and
alkoxylated alkanepolyol, hydroxyalkyl
methacrylate ester.

CAS Number: Not available.

Effective date of section 5(e) Consent

Order: December 27,1989, -

CFR Citation: 40 CFR 721.1390.

PMN Number P-89-946

Chemical name: (generic) Caprolactone,
polymer with hexamethylene A
diisocyanate, hydroxyalkyl acrylate
ester, reaction products with substituted
alkanoic acid and metal
heteromonocycle.

+ CAS Number: Not available.

Effective date of section 5(e) Consent
Order: December 27, 1989.
CFR Citation: 40 CFR 721.760.

V. Objectives and Rationale of the
Proposed Rule

During review of the PMNs submitted
for the chemical substances that would
be subject to this proposed SNUR, EPA
concluded that for certain of the
substances, regulation was warranted
under section 5(e) of TSCA pending the
development of information sufficient to
make a reasoned evaluation of the
health or environmental effects of the
substance. The basis for such findings is
outlined in Unit IV. of this preamble.
Based on these findings, a section 5(e)
consent order requiring the use of
-appropriate controls was negotiated
with the PMN submitter, and the SNUR
proposed for such substances is
consistent with the provisions of the
section 5{e) order.

EPA is proposing this SNUR for 30
specific chemical substances which
have undergone premanufacture review
to ensure the following objectives:

(1) EPA will receive notice of any
company's intent to manufacture,
import, or process a listed chemical
substance for a significant new use
before that activity begins.

(2) EPA will have an opportunity to
review and evaluate data submitted in a
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SNUR notice before the notice submitter
begins manufacturing, importing, or
processing a listed chemical substance
for a significant new use.

(3) When necessary to prevent
unreasonable risks, EPA will be able to
regulate prospective manufacturers,
importers, or processors of a listed
chemical substance before a significant
new use of that substance occurs.

(4) All manufacturers, importers, and
processors of the same chemical
substance which is subject to a section
5(e) order are subject to similar
requirements.

EPA is reproposing the SNUR for two
substances, P-84-27 and P-84-274, in
order to group them together with
similarly regulated chemicals. Public
comments were received concerning the
previously proposed SNURs for these
substances. However, since the time of
the initial proposals, regulatory
requirements in section 5{(e) orders and
SNURs have significantly changed. EPA
has concluded that reproposing the
SNURs for these two substances is
appropriate.

VI Test Data and Other Information

EPA recognizes that section 5 of
TSCA does not require persons to
develop any particular test data before
submission of a SNUR notice. Persons
are required only to submit test data in
their possession or control and to
describe any other data known to or
reasonably ascertainable by them. The
studies specified in the section 5(e)
order may not be the only means of
addressing the potential risks of the
substance. SNUR notice submitters
should be aware that the Agency will be
better able to evaluate SNUR notices
which provide detailed information on:

(1) Human exposure and
. environmental release that may result
from the significant new use of the
chemical substances.

(2) Potential benefits of the _
substances.

(3) Information on risks posed by the
substances compared to risks posed by
potential substitutes.

VIL Procedural Determinations

EPA is establishing through this rule
some significant new uses which have
been claimed as CBI. EPA has decided it
is appropriate to keep this information
confidential to protect the interest of the
original PMN submitter. EPA
promulgated a procedure to deal with
the situation where a specific significant
new use is CBL This procedure appears
in 40 CFR 721.575(b)(1) and is similar to
that in § 721.11 for situations where the
chemical identity of the substance
subject to a SNUR is CBI. This

procedure is cross-referenced in each of
these SNURa.

A manufacturer or importer may
request EPA to determine whether a
proposed use would be a significant new
use under this rule. Under the procedure
incorporated from § 721.575(b)(1), a
manufacturer or importer must show
that it has a bona fide intent to
manufacture or import the substance
and must identify the specific use for
which it intends to manufacture or
import the substance. If EPA concludes
that the person has shown a bona fide
intent to manufacture or import the
substance, EPA will tell the person
whether the use identified in the bona
fide submission would be a significant
new use under the rule. Since most of
the chemical identities of the substances
subject to these SNURs are also CBI,
manufacturers and processors can
combine the bona fide submission under
the procedure in § 721.575(b)(1) with

-that under § 721.11 into a single step.

VIIL Applicability of Proposed Rule to
Uses Occurring Before Effective Date of
the Final Rule

For a use to be a significant “new”
use, EPA must determine that the use is
not ongoing. When the PMN submitter
begins' manufacture or import of the
substances, the submitter must send
EPA a Notice of Commencement of
Manufacture/Import and the substances
will be added to the Inventory. In those
cases where a section 5(e) order has
been issued, the notice submitters are
prohibited by the section 5(e) orders
from undertaking activities which the
Agency is designating as a significant

new use. In addition, because most of

these substances have CBI chemical
identities and only a very few bona fide
inquiries have been received for
substances that have undergone PMN
review, there is little chance that others
are undertaking activities which the
Agency is designating as a significant
new use. Therefore, at this time, EPA

.has concluded that the uses are not

ongoing. However, EPA recognizes in
cases when chemical substances
identified in this SNUR are added to the
Inventory prior to the promulgation of
the SNUR, the substances may be
manufactured, imported, or processed
by other persons for a significant new
use as defined in this proposal before
promulgation of the rule.

EPA has decided that the intent of
section 5(a)(1)(B) is best served by
designating a use as a significant new
use as of the date of proposal rather
than as of the effective date of the rules.
If uses which had commenced between
the date of proposal and the effective
date were considered ongoing, rather

than new, any person could defeat the
SNURs by initiating a significant new
use before the effective date. This would
make it difficult for EPA to establish -
SNUR notice requirements.

Thus, persons who begin commercial
manufacture, import, or processing of
the substances regulated through this
SNUR will have to cease any such
activity before the effective date of this
rule. To resume their activities, these
persons would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires.

EPA, not wishing to unnecessarily
disrupt the activities of persons who
begin commercial manufacture, import,
or processing for a proposed significant
new use before the effective date of the
SNUR, has promulgated provisions to
allow such persons to comply with this
proposed SNUR before it is
promulgated. If a person were to meet
the conditions of advance compliance as
codified at § 721.45(h) (53 FR 28354, July
17, 1988), the person will be considered
to have met the requirements of the final
SNUR for those activities. If persons
who begin commercial manufacture,
import, or processing of the substance
between proposal and the effective date

_of the SNUR do not meet the conditions

of advance compliance, they must cease
that activity before the effective date of
the rule. To resume their activities, these
persons would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing significant new use
notice requirements for potential
manufacturers, importers, and
processors of the chemical substances
contained in this proposed rule. The
Agency's complete economic analysis is
available in the public record for this
proposed rule (OPTS-50581).

X. Comments Containing Confidential
Business Information

Any person who submits comments
claimed as confidential business
information must mark the comments as
“confidential,” “trade secret,” or other
appropriate designation. Comments not
claimed as confidential at the time of
submission will be placed in the public
file. Any comments marked as
confidential will be treated in
accordance with the procedures in 40
CFR part 2. Any party submitting
comments claimed to be confidential
must prepare and submit a public
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version of the comments that EPA can
place in the public file.

XL Rulemaking Record

EPA has established a record for this
rulemaking (docket control number
OPTS-50581). The record includes basic
information considered by the Agency in
developing this proposed rule. EPA will
supplement the record with additional .
information as it is received.

EPA will accept additional materials
for inclusion in the record at any time
between this proposal and designation
of the complete record. EPA will identify
the complete rulemaking record by the
date of promulgation. A public version
of this record containing nonconfidential
materials is available for reviewing and
copying from 8 a.m. to 4 p.m., Monday
through Friday, except legal holidays, in
the TSCA Public Docket Office, located
at Rm. NE-G004, 401 M St., SW.,
Washington, DC.

XII. Regulatory Assessment
Requirements

A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule is “major”
and therefore requires a Regulatory
Impact Analysis. EPA has determined
that this proposed rule would not be a
“major” rule because it would not have
an effect on the economy of $100 million
or more, and it would not have a
significant effect on competition, costs,
or prices. While there is no precise way
to calculate the total annual cost of
compliance with this rule, EPA
estimates that the cost for submitting a
significant new use notice would be
approximately $4,500 to $11,000,
including a $2,500 user fee payable to
EPA to offset EPA costs in processing
the notice.

EPA believes that, because of the
nature of the rule and the substances
involved, there would be few significant
new use notices submitted. Furthermore,
while the expense of a notice and the
uncertainty of possible EPA regulation
may discourage certain innovation, that
impact would be limited because such
factors are unlikely to discourage an
innovation that has high potential value.

This regulation was submitted to the
Office of Management and Budget
(OMB) for review as required by
Executive Order 12291,

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that this rule would not have a
significant impact on a substantial
number of small businesses. EPA has
not determined whether parties affected

by this rule would likely be small
businesses. However, EPA expects to
receive few SNUR notices for the
substances. Therefore, EPA believes
that the number of small businesses
affected by this rule would not be
substantial, even if all of the SNUR
notice submitters were small firms.

C. Paperwork Reduction Act

Public reporting burden for this
collection of information is estimated to
vary from 30 to 170 hours per response,
with an average of 100 hours per
response, including time for reviewing

. instructions, searching existing data

sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM~
223, U.S. Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460; and to Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, marked *Attention: Desk
Officer for EPA.” The final rule will
respond to any OMB or public
comments on the information
requirements contained in this proposal.

List of Subjects in 40 CFR Part 721

Chemicals, Environmental protection,
Hazardous materials, Recordkeeping
and reporting requirements, Significant
new uses.

Dated: June 23, 1990.
Victor J. Kimm,

Acting Assistant Administrator for Pesticides
and Toxic Substances.

Therefore, it is proposed that 40 CFR
part 721 be amended as follows:

PART 721—[AMENDED]

1.The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604 and 2807.

2. By adding new § 721.72(h) to
subpart B to read as follows:

§721.72 Hazard communication program.
* * - * *

(b} Human health, environmental
hazard exposure and precautionary
statements. (1) Whenever referenced in
subpart E of this part for a substance,
the following human health,
environmental hazard, exposure, and
precautionary statements shall appear
on each label as specified in paragraph
(b) of this section. Additional statements
may be included as long as they are true.

and do not alter the meaning of the
required statements.

(i) Precautionary statements. {A) The
health effects of this chemical substance
have not been determined.

(B) When using this substance, use
skin protection.

(C) Use respiratory protection when
there is a reasonable likelihood of
exposure in the work area from dust,
mist, or smoke from spray application.

(D) Chemicals similar in structure to
this substance have been found to cause
cancer in laboratory animals.

(ii)) Human health hazard statements.
This substance may cause:

(A) Skin irritation

(B) Respiratory complications

(C) Central nervous system effects

(D) Internal organ effects

(E) Birth defects

(F) Reproductive effects

(G) Cancer

(H) Immune system effects

(1) Developmental effects

(iii) Human health hazard
precautionary statements. When using
this substance:

(A) Avoid skin contact

(B) Avoid breathing substance

(C) Avoid ingestion

(D) Use respiratory protection

(E) Use skin protection

(iv) Environmental hazard statements.
This substance may be:

(A) Toxic to fish

(B). Toxic to aquatic organisms

(v) Environmental hazard
precautionary statements. Notice to
Users:

(A) Disposal restrictions apply

(B) Spill clean-up restrictions apply

{C) Do not release to water.

{vi) Additional statements. Each
human health or environmental
precautionary statement identified in
subpart E of this part for the label on the.
substance container must be followed
by the statement, “See MSDS for
details.”

(2) Whenever referenced in subpart E
of this part for a substance, the
following human health, environmental
hazard, exposure, and precautionary
statements shall appear on each MSDS
as specified in paragraph (c) of this
section. Additional statements may be
included as leng as they are true and do
not alter the meaning of the required
statements.

(i) Precautionary statements. (A) The
health effects of this chemical substance
have not been determined.

(B) When using this substance, use
skin protection.

(C) Use respiratory protection when
there is a reasonable likelihood of
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exposure in the work area from dust,
mist, or smoke from spray application.

(D) Chemicals similar in structure to
this substance have been found to cause
cancer in laboratory animals.

(ii) Human health hazard statements

This substance may cause:

(A) Skin irritation

(B) Respiratory complications

(C) Central nervous system effects

(D) Internal organ effects

(E) Birth defects

(F) Reproductive effects

{G) Cancer

(H) Immune system effects

(1) Developmental effects

(iii) Human health hazard
precautionary statements. When using
this substance:

{A) Avoid skin contact .

(B) Avoid breathing substance

(C) Avoid ingestion

(D) Use respiratory protection

(E) Use skin protection

(iv) Environmental hazard statemen ts
This substance may be:

(A) Toxic to fish

(B) Toxic to aquatic organisms

(v) Environmental hazard
precautionary statements. Notice to -
_ users: . ,
(A) Disposal restrictions apply .
(B) Spill clean-up restrictions apply
(C) Do not release to water.

3. By adding new § 721.273 to subpart
E to read as follows:

§721.273 Aliphatic diurethane acrylate
ester (generic).

(a) Chemical substances and
significant new uses subject to .
reporting. (1) The chemical substance
identified generically as aliphatic
diurethane acrylate ester (PMN P—85-
1013} is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2] The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in

§ 721.83(a}(1), (a)(2)(i), (a)(2)(iii),

(a)(2)(iv), (a)(3). (a}(4), (a)(5)(xi). (a)(ﬁj(i).’
(a)(B)(ii}, (a)(B)(iv). (b) (concentration set

at 0.1 percent), and (c).
(ii} Flazard communication program.
Requirements as specified in § 721.72(a),

(b}, (c). (d). (e) {concentration set at 0.1 -

percent], (f), (h)(1)(i)(A), (h)(1)(i)(B).
(hJ(1)(D)(C), (h)(1)(v). (R)(2)(I)(B), .
(h)(2)(i)(C), and (h)(2)(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as .
specified in § 721.80{0).

(iv) Disposal. § 721.85(a)(1), {(a}(2),
(b)(1), (b)(2), (c)(1), and (c)(2).

(b} Specific requirements. The
provisions of subpart A of-this part -

apply to this'section except as modified

_ by this paragraph.

(1) Recordkeeping. The followmg

- recordkeeping requirements are

applicable to manufacturers, importers,
and processors of this substance:
§ 721.125(a) through (j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

{Approved by the Office of Management and

Budget under OMB control number 2070-
0012}

4. By adding new § 721.275 to subpart
E to read as follows:

§721.275 Alky!dicarboxyllc acids,
polymers with alkanepolyol and TDI,
alkanol blocked, acrylate {generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance

“identified generically as

alkyldicarboxylic acids, polymers with
alkanepolyol and TDI, alkanol blocked,
acrylate (PMN P-89-77) is subject to .

' . reporting under this section for the

significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1). (a)(2)(i), (a)(2)(iii}.
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xi), (a)(6)(i).
(a)(6)(ii). (a)(B)(iv), (b) [concentratxon set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
{b). (c). (d). (e) (concentration set at 0.1

- percent), (f), (h)(1)(i)(A), (h)(2)(i)(B).

(h)(1)()C), (R)(1)(v), (M)(2)(I)(B). -
(h)(2)(1)(C). and (h)(2)(i}(D)._

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721. 80{0).

(b) Specific requirements. The

S provisions of subpart A of this part

apply to this section.except as modified
by this paragraph.

(1) Recordkeeping.The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721. 185 apply to this
section.

" (Approved by the Office of Management and

Budget under OMB control number 2070~

. 0012)

5. By adding new § 721.278 to subpart
E to read as follows:

© §721.278 Amlno acrylato monomer .
'(generic) .

(a) Chem:cal substances and
sxgmflcanl new uses subject to

reporting. (1) The chemical substances
identified generically as amino acrylate
monomers (PMNs P-85-296 and PMN P-
85-298) are subject to reporting under
this section for the significant new uses
described in paragraph (a){2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in .

§ 721.63(a)(1). (a)(2)(i). (a)(2)(iii), )
(a)(2)(iv). (a)(3). (a)(4). (a)(5)(xi). (a)(B)(i).
{a)(6)(ii), (a){6)(iv). (b) (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
{b}, (c). (d), (e} (concentration set at 0.1
percent), (f). (h)(1)(i)(A), (h)()(i)(B). -
(h)(1)(1)(C). (MQ)(v). (h)(2)(1)(B).
(h)(2)(A)(C). and (h)(2)(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80{o).

(iv) Disposal. § 721.85(a)(1), (a)(2),
(b)(1), (b)(2), {c)(1). and (c)(2).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping.The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:
$§ 721.125(a) through (j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

6. By adding new § 721.289 to subpart
E to read as follows:

§ 721.289 Alkenoic acid, trisubstituted
benzyl disubstituted phenyl ester (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as alkenoic acid,
trisubstituted benzyl disubstituted
phenyl ester (PMN P-89-697) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1). (a)(2)(3), (a)(2)(iii). .
(a)(2)(iv). (a)(3). (a)(4). (a)(5)(xi). (a}(6)(i),
(a)(e)(ii), (a)(6){iv). (b} (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
(b}, (c). (d). (e) (concentration set at 0.1

- percent), (f), (h)(1)(i)(A), (R)(1)(i)(B),-
+ (h))E)C): (1)), (h)(2)([)(B), - -
{(R)(2)()(C). and (h)(2)(i)(D). - - -
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(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i}.

(2) Limitations or revocation of
certain notification requirements. The.
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070-
0012)

7. By adding new § 721.290 to subpart
E to read as follows:

§721.290 Alkenoic acid, trisubstituted
phenylalkyl disubstituted phenyl ester
(generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as alkenoic acid,
trisubstituted phenylalkyl disubstituted
phenyl ester (PMN P-89-684) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2} The significant new uses are:

{i} Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii},
(a)(2)(iv}, (a)(3), (a)(4), {a)(5}(xi}, (a}(B)(i}.
(a)(6)(ii), (a)(6)(iv), {b) (concentration set
at 0.1 percent}, and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72{a),
(b}, (c), (d), (e} (concentration set at 0.1
percent), (f}, (h}(1)(i)(A), (h)(2)(i}(B),
(R)(M)(EHC), h)(2)(v), (B){(2)(D)(B).
(h)(2)(i)(C). and (h)(2)(1}(D).

(iii) Industrial, commercial. and
consumer activities. Requirements as
specified in § 721.80(0).

[b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this subgtance:

§ 721.125(a) through {i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012}

8. By adding new § 721.807 to subpart
E to read as follows:

§721.607 Bisphenol A, epichlorghydrin,
methylenebis(substituted
carbomonocycle), polyalkylene glycol,
alkanol, methacrylate polymer (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as bisphenol A,
epichlorohydrin,
methylenebis{substituted
carbomonocycle), polyalkylene glycol,
alkanol, methacrylate polymer (PMN P~
88-2380} is subject to reporting under
this section for the significant new uses
described in paragraph (a){2) of this
section.

(2) The significant new uses are:

(i) Protection in the weorkplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(), ()i,
(a)(2)(iv), (a)(3), (a)(4), (a)(5}{xi), (a)(6)(i),

" (a)(8){ii), (a)(B)(iv). (b} {concentration set

at 0.1 percent), and {c).

(ii} Hazard communication program.
Requirements as specified in § 721.72(a),
(b)..(c), (d). {e) (concentration set at 0.1
percent), (), (M(VHA), ()AE)
(h)(1)(I)(C). (h)(2)(vi), (h)(2)(i)(B),
(b)(2)(i}(€), and (R)(2)(})(D)-

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012}

9. By adding new § 721.760 to subpart
E to read as follows:

§ 721.760 Caprolactone, polymer with
hexamethylene diisocyanate, hydroxyalkyt
acrylate ester, reaction products with
substituted alkanoic acid and metal
heteromonocycle {generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as caprolactone,
polymer with hexamethylene
diisocyanate, hydroxyalkyl acrylate
ester, reaction producta with substltuted
alkanoic acid and metal
heteromonocycle (PMN P-89-946) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)¢ti), (a)(2)(iii), )
(a)(2)(iv} (a)(3), (a)(4), (a)(5){xi}. (a)(6)(i),
(a)(8)(ii), (a}(6)(iv): (b) (concentration set
at 0.1 percent}, and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
(b), {c}, (d), (e} (concentration set at 0.1
percent), (f), (h)(1)(i)(A). (h){1)(i)(B),
(h)(ll[fl[C]- th)(1)(v), U{](Z)(i)(B].
{(h)(2)()(C), and (h)(2)(i}(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as

~ specified in § 721.80(0).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modlfxed
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are.
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i).

(2) Limitations ar revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

10. By adding new § 721.767 to subpart
E to read as follows:

§721.767 Carbamic acid,
(trialkyloxysilyalkyl}-eubstituted acrylate
ester (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as carbamic acid,
(trialkyloxysilyalkyl}-substituted
acrylate ester (PMN P-89-424) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section,

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.83(a)(1), (a)(2)(i), (a)(2)(iii), .
(a)(2)(iv), (a)(3), (a){4). (a)(5)(xi), (a)(B}(i),
{a)(®)(ii), {a){B){iv), (b) {concentration set
at 0.1 percent), and (c).

(ii)) Hazard communication program.
Requirements as specified in § 721.72(a),
(b}, (c), (d), (e) (concentration set at 0.1
percent), (f), (h)(1}(i}(A), (b)(2)(i)(B),
(h))GYC). (b)(2)(v), (W)(2)(D)(B),
(h}(2)()(C), (h)(2)(i)(D), and (h)(2)(ii}(b).

(iii) Industrial, commercial, and- -
consumer activilies. Requlrements as
specified in § 721.80(0). o ;

(b] Speclfw requirements. The
provisions of subpart A of this part ,
apply to this section except as modlﬁed
by this paragraph. :

(1) Recordkeeping. The following
recordkeeping requirements are
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applicable to manufacturers, importers,
and processors of this substance: -
§ 721.125(a) through (i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
- 0012)

11. By adding new § 721.960 to subpart 4

E to read as follows: -

§721.960 Acid modified acrylated epoxide
(generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1} The chemical substances
identified generically as acid modified
acrylated epoxides (PMNs P-85-1169
and P-85-1170) are subject to reporting
under this section for the significant new
uses described in paragraph (a){2) of
this section.

(2) The significant new uses are: - -

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii).
(a)(2)(iv), (a)(3). (a)(4), (a)(5)(xi), (a)(6)(i).

- (a)(6)(ii), (a)(6}(iv), (b) (concentration set .
. certain notification requirements. The
_provisions of § 721.185 apply to this

at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a).
{b}. (¢}, (d), {e) (concentration sét at 0.1 -
percent), (f), (h)(1)(i)(A), (h)(1)(i)(B).
(h)(1)(1)(C), (h)(2)(v), (h)(2)(E)(B).
(h)(2)()(C); and (h)(2)(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80{0).

(iv) Disposal. § 721.85{(a)(1), (a)[z).
(b)(1). (b}(2), (c)(1), and (c)(2).

(b) Spemfrc requirements. The
provisions of subpart A of this part"
apply to this section except as modlfred
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

. § 721.125(a) through (j).

- (2) Limitations or revocation of -
certain notification requirements. The

" provisions of § 721.185 apply to this

" section.

(Approved by the Office of Management and
Budget under OMB contro} number 2070-
0012)

12. By adding new § 721.1045 to
subpart E to read as follows:

§721.1045 Trimethylolpropane iatty acld
diacrylate (generic). }
(a) Chemical substances and _
significant new uses subject to
reporting. (1) The chemical substance
identified generically as
trimethylolpropane fatty acid dlacrylate

* (PMN P-88-2463) is subject to reporting

under this section for the significant new

- uses described in paragraph {a)(2) of

this section.
(2) The significant new uses are:
(i} Protection in the workplace.
Requirements as specified in -

§ 721.83(a)(1), (a)(2)(1), (a)(2)(iii),

- (a)(2)(iv). (=)(3), (a)(4), (8)(5)(xi), (8)(6](1)
(a)(8)(ii), (a)(B)(iv), (b) (concentratxon set-

at 0.1 percent), and (c)..

(i) Hazard communication program.
Requirements as specified in § 721.72(a),
(b}, (c). (d), {e} (concentration set at 0.1

- percent), (f), (h)()(E)A). (D)E(B).

(R)H(C). () (v). ()(2)()(B).
(h)(2)(i)(C), and (h)(2){i)(D).

(ili) Industrial, commercial, and
consumer activities. Requirements as

" specified in § 721.80(0).

(b) Specrfxc requirements. The

- provisions of subpart A of this part
-apply to this section except as modlfled

by this paragraph,

- (1) Recordkeeping. The followmg ’
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i).
(2) Limitations or revocation of

sectxon
(Approved by the Office of Management and

* -+ Budget under OMB control number 2070~

0012)

13. By adding new § 721.1282 to
subpart E to read as follows:

§721.1282 Reaction product of a

" monoalkyl succinic anhydride with an -

hydroxy methacrylate (genéeric).
(a) Chemical substances and

. significant new uses subject to
- reporting. (1) The chemical substance

identified generically as reaction
product of a monoalkyl succinic

- anhydride with an e-hydroxy

methacrylate (PMN P-88-701) is subject
to reporting under this section for the
significant new uses described in

- paragraph (a)(2) of this section.

(2) The significant new uses are:
(i) Protection in the workplace.

Requirements as specified in

© §721.83(a)(1), (a)(2)(1), (a)(2)(iii),

(a)(2)(iv}, (a)(3), (a)(4), (a)(5}(xi), (a)(6)(i},
(a)(B)(ii),. (a)(e)(rv) (b) (concentratron set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a},
(b). (c). (d), {e) (concentration set at 0.1

percent), (f), (R)(1)(i)(A), (h)(l)(l)(B)

- (WAENC) M))V), (h)(2)(3)(B). -

(h)(2)(1)(C). and (h)(2)(i)(D).

(iii) Industrial, commercial, and

- consumer activities. Requirements as -

specified in § 721.80(0).

(b) Specifii: requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following

‘recordkeeping requirements are
" . applicable to manufacturers, importers,

and processors of this substance:

§ 721.125(a) through (i). )
(2) Limitations or revocation of

certain notification requirements. The

provisions of § 721 185 apply to thls

section.

(Approved by the Offzce of Managemem and
Budget under OMB contro! number 2070~
0012)

14. Qy adding new § 721.1285 to
subpart & to read as follows:

§721.1285 Hydroxyalky! methacrylate,
alkyl ester (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as hydroxyalkyl
methacrylate, alkyl ester (PMN P-89- -
507) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(z) of thxs
section.

(2) The significant new useés are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xi), (a)(6)(i).
(a)(6)(ii), (a)({6)(iv), (b} (concentration set
at 0.1 percent),.and (c}.

(ii) Hazard communication program.
Requirements as specified in
§ 721.72(a),(b), (c). (d}), (e) (concentration
set at 0.1 percent), (f). (h)(1)(i){A).
(h)(1)(D)(B), (M)M)(I)(C). (R)(1)(v),
(h)(2)()(B), (h)(2)(1)(C}, and (h}(2)(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in §.721.80(0).

(b) Speclfzc requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph. .

- (1) Recordkeeping. The followmg

- recordkeeping requirements are

applicable to manufacturers, importers,
and processors of this substance:
§ 721.125(a) through (i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070-
0012) :

:15. By addmg new § 721.1290 to’
subpart E to read as follows:
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§721.1290 Substituted oxlde-alkylene
polymer, methacrylate (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as substituted
oxide-alkylene polymer, methacrylate
(PMN P-88-2566) is subject to reporting
under this section for the significant new
uses described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xi}, (a)(6)(i),
{a)(8){ii), (a)(6)(iv), (b) (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified-in § 721.72(a),
(b), (c), (d), (e) (concentration set at 0.1
percent), (f), (h)(1)(i)(A), (h){1)(i)(B),
(h)(1)(i)(C), (h)(1)(v), (h)(2}(i)(B),
(h)(2)(i)(C), and (h){2)(i)}(D).

(iii} Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph. :

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070-
0012)

16. By adding new § 721.1390 to
subpart E to read as follows:

§ 721.1390 Methylenebis(4-

- lsocyanatobenzene), polymer with
polycaprolfactone triol and alkoxyizted
alkanepolyol, hydroxyalkyl methacrytate
ester (generic).

{a) Chemical substances and
significant new uses subject to
reporting. {1} The chemical substance
identified generically as methylenebis{4-
isocyanatobenzene), polymer with

polycaprolactane trio} and alkoxylated .

alkanepolyol, hydroxyalkyl
methacrylate ester (PMN P-89-749) is
subject to reporting under this section
for the significant new uses described in
paragraph'(a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i). (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4). (a)(5)(xi}. (a)(B)(i).
(a)(6)(ii), (a)(8)(iv). (b) (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a},
{b), {c), (d). {e) (concentration set at 0.1
percent), (f), (h)(1)(i}(A)}, (R)(1)(1)(B),
(h)()()(C), (h)(2)(v), (h)(2)(i}(B),
(R)(2)(i)(C), and (h){2}(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,.
and processors of this substance:

§ 721.125(a) through (i).

(2} Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070-
0012)

17. By adding new § 721.1500 to
subpart E to read as follows:

§ 721.1500 Reaction product of
hydroxyethyl acrylate and methyl oxirane
(generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified as reaction product of
hydroxyethyl acrylate and methyl
oxirane (PMN P-86-832) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4), (a)(5}(xi), (a)(B)(i),

(a)(e)(ii), {a){B)(iv), (b) (concentration set-

at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
(b), (c), {d), (e) (concentration set at 0.1
percent}, {f), (h){(1)(i)(A), (h)(1)(i)(B),
(h)(1)(i)(C), (h)(1)(v). (h)(2)(i)(B),
(1)(2)(i)(C). and (h)(2)(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(iv) Disposal. § 721.85(a)(1), (a)(2),
(b)(ll {b)(2), (c)(1), and (c)(2).

(b ]Speczflc requirements.
provisions of subpart A of this part
apply to this section except as modified

_by this paragraph.

(1) Recordkeeping. The followmg
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (j). ’

(2) Limitations or revocation of

certain notification requirements. The -

provisions of § 721.185 apply to this -
section.
(Approved by the Office of Management and

Budget under OMB control number 2070-
0012)

18. By adding new § 721.1612 to
subpart E to read as follows:

§721.1612 Polymer of alkyl
carbomonocycle diisocyanate with alkane
polyol polyacrylate (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance

-identified generically as polymer of

alkyl carbomonocycle diisocyanate with
alkane polyol polyacrylate (PMN P-89-
73) is subject to reporting under this
section for the significant new uses
described in paragraph {a)(2) of this
section.

{2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i). (a)(2)(iii), - .
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xi), (a)(6)(i),
(a)(6){ii), (a)(6)(iv), (b} (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a},
(b), (c), (d), (e) (concentration set at 0.1
percent), (), (h)(1)(i)(A), (h)(1)(i}(B),
(h)(1)()(C), (h}(2)(v), (M(2)(i)(B),
(h)(2)(i)(C), and (h)(2)()(D).

(iii} Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

{b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance: -

§ 721.125(a) through (i).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and

Budget under OMB control number 2070-
0012)

19, By adding new § 721.1617 to
subpart E to read as follows:

§721.1617 Polyalkyipolysilazane,
bis(substituted acrylate) {(generic).

{a) Chemical substances and
signi ﬁcant new uses subject to
reporting. (1) The chemical substance
identified generically as
polyalkylpolysilazane, bis(substxtuted
acrylate) (PMN P-89-423) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.
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(2) The significant new uses are:

- {i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4). (a)(5)(xi), (a)(6)(i),
(a)(B)(ii). (a)(B)(iv), (b) {concentration set
at 0.1 percent), and {c).

(ii) Hazard communication program.
Requirements as specified in § 721.72{a),
{b). {c), {d), (e) (concentration set at 0.1
percent), (f), (h)(1)(i)(A), (h)(1)()(B).
(M(M)E)C), (h)()(v). (h)2)(B).
(h)(2)(i)(C), (h)(2)(i){D), and (h)(2){ii}{b).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(b) Spec:flc requirements. The
provisions of subpart A of this part
apply to this section except as modified
‘by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (i).

(2) Limitations or revocation of
. certain notification requirements. The
provisions of § 721.185 apply to this
section.

{Approved by the Office of Management.and
Budget under OMB control number 2070-
0012}

20. By adding new § 721.1700 to
subpart E to read as follows:

§721.1700 Poly(oxy-1,4-butanediyl), a{t-
©oxo-2-propenyl)-w-{(1-oxo-2-propenyljoxy}-

(a) Chemical substances and
significant new uses subject to
reporting. {1) The chemical substance
identified as poly(oxy-1.4-butanediyl), a-
{1-ox0-2-propenyl)-w-[{{1-0x0-2-
propenyljoxy}- (PMN P-84-274) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

{i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(3), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a}(4), (a)(5){xi), (a){B)(i),
(a)(6)(ii). {a)(8)(iv), (b} {[concentration set
at 0.1 percent), and (c). .

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
[b), (c), (d), (e) {concentration set at-0.1
percent), (f), (b)(1)(i)(A), (h)(1)(i)(B).
“(h)(1)(i)(C), (h)(1)(v), (R)(2)(E)(B).
(h)(2)(i)(C), and (h)(2)(i)(D).

(iit) Industrial, commercial, and
consumer activities. Reqmrements as
specified in § 721.80(0):

( (iv) Disposal. § 721.85(a){1), {b)(1), and
c)(1).

(b) Speczf’ ic reqmnements The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(c)(1).

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through {j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2076
0012)

21. By adding new §721.1710 to
subpart E to read as follows:

§ 721.1710 Polyol carboxylate ester
(generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as polyol,
carboxylate ester (PMN P-84-27) is
subject to reporting under this section
for the significant new uses described in
paragraph (a){2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), ()(2)(0). (@YD),
(a)(2)(iv). (a)(3), (a)(4). (a)(5)(xi), (a)(B)(i},
(a)(8)(ii), (a){6){iv), (b) (concentration set
at 0.1 percent),.and {c).

{ii) Hazard communication program.
Requirements as specified in § 721.72(a),
(b), (c), (d). {e) {(concentration set at 0.1
percent), {(f). (h)(1)(i}(A). (R)(1)(i}(B). .
(h)}(1)(H)}C), (h)(1)(v). (h)(2)G)B),
(h)(2)(1)(C). and (h)(2)H}(D).

(ili) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(iv) Disposal. § 721.85(a)(1), (b)(1), and

(b) Specific requirements. The
provisions of subpart A of this part

 apply to this section except as modified

by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through [j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

22, By adding new § 721.1715 to
subpart E to read as follows:

§721.1715 Alkoxylated alkane polyol,
polyacrylate ester (generic).

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as alkoxylated

alkane polyol, polyacrylate ester (PMN
P-84-713) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a}(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xi}. (a}{B)(i).
(a)(8)(ii), (a){B){iv).(b) (concentration set
at 0.1 percent), and (c}.

(ii) Hazard communication program.
Requirements as specified in § 721.72[a),
(b), {c). {d). {€) {concentration set at 0.1
percent), (f), (h)(1)(E)(A). (h)(1)(i)(B),
(h)(1)()(C), (h)(2)(v), (h)(2){i}(B},
(h)(2)(i}(C), and (h)(2)(i}(D)-

{iii}) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80{o) and (qg).

(iv) Disposai. § 721.85(a)(1), (a)(2),
(b)(1), (b)(2), (c)1), and (c)(2).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as:modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

_§ 721.125(a) through {j)-

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific
use is sub]ect to this section. The
provisions of § 721.575(b)[1) apply to
this section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

23. By adding new § 721.1725 to
subpart E to read as follows:

§721.1725 Polysubstituted polyol
(generic).

{a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as polysubstituted
polyol {PMN P-84-814} is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workaace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(1). (a)(2)id).
(a)(2)(iv), (a)(3). {a}(3). (a)(5){xi), [a){B)(i).
(a)(6)(ii), (a)(B)(iv), (b) [concentratxon set

_at 0.1 percent), and {c).

(i) Hazard communication program.
Requirements as specified in § 721.72{a),
(b), {c), (d). (e} {concentration set at-0.1
percent), (£), (h)(1)(i)(A), (h)(1)(i)(B).
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(R)(1)())(C), (h)(2)(v). (h)(2)(i)(B).
(h)(2)(i)(C). and (h)(2)(1)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(iv) Disposal. § 721.85{(a)(1). (a)(2).
(b)(1), (b)(2), (c}(1), and (c){2).

(b} Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (j).

(2) Limitations or revocation of
certoin notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070-
0012)

24. By adding new § 721.1740 to
subpart E to read as follows:

§721.1740 Substituted acrylated
stkoxylated aliphatic polyol (generic).

(a) Chemicel substances and
significant new uses subject to
reporting. (1) The chemical substance
identified generically as substituted
acrylated alkoxylated aliphatic polyol -
(PMN P-86-346) is subject to reporting -
under this section for the significant new
uses described in paragraph (a}{2) of
this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (=)(2)(iii),
(a)(2)(iv), (a)(3), (a){4), (a)(5)(xi}, (a)(B)(i),
(a)(6}(ii), (a)(B)(iv), (b) (concentration set
at 0.1 percent), and (c).

(ii} Hazard communication program.
Requirements as specified in § 721.72(a),
(b}, (c). (d), (e) (concentration set at 0.1
percent), (f), (h)(1)(i)(A), (h)(2)(})(B).
(h)(1)(i}(C), (h)(2)(v), (h}(2)()(B),
(h)(2)(i)(C), and (h)(2)(i}(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(iv) Disposal. § 721.85(a)(1), (a)(2),
(b)(1), (b)(2), (c)(1), and (c)(2).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through {j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

. {Approved by the Office of Management and

Budget under OMB control number 2070~
0012)

25. By sdding new § 721.1778 to
subpart E to read as follows:

§ 721.1778 Poly(oxy-1,2-ethanediyl, a-(2-
methyl-1-0xo-2-propenyl}-w-hydroxy-, Cio-
1s-8lkyl ethers,

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified as poly{oxy-1,2-ethanediyl,a-
(2-methyl-1-ox0-2-propenyl)-w-hydroxy-,
Cio6-alkyl ethers (PMN P-86-588) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(ii),
{a)(2){iv), (a)(3), (a}(4), (a)(5)(xi), (a}(6)}(i),
{z)(6)(ii), (a)(8)(iv), (b) (concentraticr set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721,72(a),
(b), (c), (d), {e} (concentration set at 0.1
percent), (f), (h)(1)(i)(A), (h)(1)(E}(B),
(h)(1)()(C), (h)(2)(v), (h)(2)()(B),
(b){2)(1)(C), and (h}(2)(}D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80{0).

(iv) Disposal. § 721.85(a)(1), (a)(2),
(b)(1), (b)(2), (c)(1), and (c)(2}.

(b} Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

{1) Recordkeeping. The fellowing
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

{Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

26. By adding new § 721.1780 to
subpart E to read as follows:

§721.1780 Poly(oxy-1,2-cthanediyl), a~(1-
oxo-2-propenyl)-w-hydroxy-, Ci-1s-atkyl
ethers.

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified as poly(oxy-1,2-ethanediyl), a-
{1-0x0-2-propenyl)-w-hydroxy-, Cio-1e-

“alkyl ethers (PMN P-86-554) is subject

to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii), '
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xi), (a}(B}{i),
(a)(6}(ii), (a)(B)(iv), (b) (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),
{b), (c), (d), (e) (concentration set at 0.1
percent), (f), (h)(1)(i)(A), (h)(1)(i}(B).
(h)(1)(E)(C), (h)()(v), (h)(2)(i)(B),
(h)(2)(i)(C), and (h)(2)(i)(D)-

{iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(iv) Disposal. § 721.85(a)(1), (a}(2),

-(b)(1). (b)(2), (c)(1), and (c)(2)..

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph. '

(1) Recordkesping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance:

§ 721.125(a) through (j).

(2} Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
scction.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

27. By adding new § 721.1810 to
subpart E to read as follows:

§721.1810 2-Propenoic acid, 2-
hydroxybutyl ester.

(a) Chemical substances and
significant new uses subject to
reporting. (1) The chemical substance
identified as 2-propenoic acid, 2-
hydroxybuty! ester (PMN P-87-930} is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4), (a)(5}(xi), (a}(6)(i).
(a)(8)(ii), (a)(B){iv), (b} (concentration set
at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72(a),

-{b), (c), (d), (e) (concentration set at 0.1

percent), (), (h)(1)(i)(A), (h}(1)(i)(B),
(h)(M)G)C), (h)(2)(v), (h)(2)(1)(B),
(h)(2)(i}(C), and (h)(2)(i)(D).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80{0).

(iv) Disposal. § 721.85(a)(1), (a)(2),
(b)(1), (b)(2), (c)(2), and (c)(2).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.
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(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance.

§ 721.125(a) through {j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2070~
0012)

28. By adding new § 721.1814 to
subpart E to read as follows:

8721.1814 2-Propenclk acid, 3-
(hydroxymethyl)propyl ester.

(a) Chemical substances und
significant new uses subject to
reporting. (1) The chemical substance
identified as 2-propenoic acid, 1-
{(hydroxymethyl)propyl ester (PMN P-
87-931) is subject to reporting under this
section for the significant new uses
.described in paragraph {a){2) of this
section.

(2) The significant new uses are;

{i) Protection in the workploce.
Requirements as specified in
§ 721.63(a)(1), (a)(2)(i). (a)(2)(iii),
{a)(2)(iv). (a)(3). {a}(4). (a)}{5)(xi). (a)(6){}),
{a)(6)(ii), (a}{B}(iv}), (b} {concentration set
at 0.1 percent}), and (c).

(ii) Hazard cominunication pmgmm
Requirements as specified in § 721.72(a),
{b), {c), (d), (e} (concentration set at 0.1
percent), (£}, (b){1){){A). ((1)()(B),
(h)(1)()(C), (h)(1)(v), (hHZ)()(B),
{h)(2)(i)(C). and{h)(2)(})(D). -

(iii) Industrial, commercial, and
consumer activities. Requiirements:as
specified-in § 721.80{0). -

(iv) Disposal. § 721:85{a}{1).{(a}{2},
{b)(1) t){2). {c)(1), and:{c){2). -

{b) Specific requirements. The
provisions of subpart A -of this purt
apply to this section except as modified
by this paragragh.

(1) Recordkeaping. The foHOng
recordkeeping requirements are
. applicable to mamsfacturers, importers, .
and processors of this substance:

§ 721.125(a) through {j).

(2) Limitatiens or revocaltion of
certain notification requirements. The
provisions of § 721:185 apply to this
section.

{Approved by the Office of Manugement and
Budget under OMB contro] number: 2070~
0012)

29. By adding new § 721.1818 to
subpart E to read asfellows:

§$721.1818 2-Propenoic acid, 2-methyl-,
1,1-dimethylethyl ester.

{a) Chemical substances and
'significant new uses subject to -
reporting (1) The chemical substance

idenitified as 2-propenoic acid, 2-methyl-,

1,1-dimethylethyl ester (PMN P-89-422)

is subject to reporting under this section
for the significant new uses described in
paragraph {a)(2) of this section. -

(2) The significant new uses are:

(iYProtection Iin the workplace.
Requirements as specified in
§ 721.83(a)(1), (a)(2)(i), (a)(2)(iii),
(a)(2)(iv), (a)(3), (a)(4), (a)(5)(xii),
(a)(6)(1), (a)(B){ii), (a)(B)(iv), (a)(B)(V), (b)
(concentration set at 0.1 percent), and
(c).

(i) Hazard communication program.
Requirements as specified in § 721.72{a)},
{b), {c), (d), (e) {concentration set at 0.1
percent), (f), (W){1)(i}{A), (h)(1)(i)(B).
(h)(1)A(C), R)XA)(V), ()(2)(E)(B),
(h)(2)(i){C), and (h)(2)(i}(D).

(iit) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80{0).

{b} Specific requirements. The
provisions-of subpart ‘A of this part
apply to this section-except as modified
by this paragraph.

{1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors:of this substance:

§ 721.125(a) through {i).

(2) Limitations-or revocdtion of
certain notification requirements. The
provisions of § 721:185 apply to-this
section.

(Approved.by the Office of Management-and

Budget under OMB control number 2070
0012) .

30. By adding new § 721.2555 to
subpart E to read as follows:

§ 721.2555 Urethane acrylate:{generic).

{a) Chemical substunces and
significant new uses subject to
reporting. (1) The chemical substance

identified generically as urethane

acrylate {PMNP-85-301) is subject to
reporting under this section for-the
significant new uses described in
paragraph-(a)(2) of this.section.

{2) The significant new uses are:

(i) Protection in the workplace.
Requirements-as specified in
§ 721.83(a)(1), {a){2)(i). (a)(2)(iii),
(a)(2){iv), (a)(3), (a)(4). (a){5)(xi). (a)(6}(i),

. (a)(8}ii), {a)(6}{iv}. {b) {concentration set

at 0.1 percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72({a),
(b), (c), (d), {e){concentration.set at0.1
percent), (f}, (h)}{)(E)(A), (h)(2){i)(B),
(R()EHC), (h)(2)(v), (R){2){D)(B),
(h)(2)(i)(C), and th)(2}{i}{D)}.

(iii) Industrial, commercial, and
consumer activities. Requirements as

- specified in §'721.80{0}.

{iv) Dlsposal '§:721.85[a](2),: {b)(‘l). and
{c)(2).

(b) Specific requirements. The
provisions of subpart.A of thispart
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers.
and processors of this substance:

§ 721.125(a) through {j).

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(Approved by the Office of Management and
Budget under OMB control number 2076-
0012)

[FR Dac. 80-15327 Filed 6-29-90; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF DEFENSE
48 CFR Parts 208, 225, and 252

Department of Defense Federal
Acquisition Regulation Supplement;
Anchor and Mooring Chain

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule.and request for
comments.

. sUMMARY: The Defense Acquisition

Regulatory Council .is proposing changes
to the DoD FAR Supplement (DFARS) to
amend Parts 208, 225,.252, and the clause
at 252.208-7005 to.implement statutory
restrictions on'the acquisition of welded
shipboard:anchor:and:mooering chain
four inches-in diameter and-under. In
addition, two new clauses are required
at 252.225-7025 and 252.225-7028
because the fiscal year 1988 law differs
fromthe fiscal year'1989 and later laws.
Depending on the:fiscal year funds,
welded:shipboard .anchor and mooring
chain fourinches-in diameter and, under,
must be manufactured in the U:S. or
manufactured’in the’U.S,, its territories
or possessions, or Canada..

DATES: Comments.on'the proposed rule
should be submitted in writing atthe
address shown below.on or’before
August 1, 1850.to be considered in the
formulation of:the final rule. Please cite
DAR Case 89-324 in all correspondence
related.to this issue.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, ATTN:
Mrs. Alyce Sullivan, Procurement

.Analyst, DAR-Council, ODASD (P} /

DARS, c/o OUSD{A) {M&RS), Room
3D139, Pentagon, Washington. DC
20301-3062. .
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FOR FURTHER INFORMATION CONTACT: public which require the approval of ftems Categories
Mrs, Alyce Sullivan, Procurement OMB under 44 U.S.C. 3501 et seq.
Analyst, DAR Council, {202} 697-7266. List of Subjects in 48 CFR Parts 208, 225, ;grisiope Tubfseu" ........ :::. or than 120
SUPPLEMENTARY INFORMATION: and 252 ing Forgings far e e or

. targe Caliber, Thick- Includes perform, gun
A Bad(gmlmd . Government procurement. vsalled Cannon tube, muzzle brake,

Section 81235 of the Fiscal Yedr 1988 Linda E. Greene, (105mm through 8- and breach ring
Appropriations Act (Pub. L. 100-202, Deputy Director Defense Acquisition inch forgings). ) forgings.
December 1987) directed that none of Regulatory System. sog)’r“g;';‘; 81mm Mortar '"ﬂ;tsg:m:ﬁgke
the funds available to the Department of Therefore, it is proposed that 48 CFR fargings.

Defense may be used for procurement of
welded shipboard anchor and mooring
chain {of all types four oriess inches in
diameter) manufacutured outside of the
United States or Canada. Section 8089 of
the Fiscal Year 1989 Appropriations Aet
(Pub. L. 100463, October 1988) and
Section 9051 of the Fiscal Year 1990
Defense Authorization Act (Pub. L. 101~
165, November 1989) say none of the
funds may be available for purchase by
the Department of Defense of welded
shipboard anchor and mooring chain
four inches in diameter and under
manufactured outside the United States.

Restrictions or forged and welded
shipboard anchor chain items were
implemented in DFARS part 208, in 1985,
to preserve the domestic industriat
mobilization base. Departmental letters:
were issued to implement the fiscal
years 1988 and 1989 statutory
regtrictions. The proposed amendments
(1} incorporate the statutory restrictions
in Part 225, with two new clauses in
252.225, and (2} amend Part 208 and the
clause at 252.208-7005 deleting
references to welded shipboard anchor
chain.

B. Regulatory Flexibility Act

It is not anticipated that this proposed
rule will have a significant economic
impact on a substantial number of smail
entifies within the meaning of the
Regulatory Flexibility Act of 1980, 5
U.S.C. 601 et seq. An Initial Regulatory
Flexibility Analysis has not been
prepared. Comments are invited from
small businesses and other interested
parties and will be considered in
determining whether or not a Final
Regulatory Flexibility Analysis is
required. Comments from small entities
concerning the affected DFARS sections
will also be considered in accordance
with Section 610 of the Act. Such
comments must be submitted separately
and cite DAR Case 90-610 in all
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act {Pub. L.
96-511) does not apply because this
proposed rule does not impose any
reparting or recordkeeping requirements:
or collection of information from
offerors, cantractors, or members of the

parts 208, 225, and 252 be amended as
follows:

1. The authority citation for 48 CFR
parts 208, 225, and 252 continues to read
as follows: ’

Authority: 5 U.S.C. 30%, 10 U.S.C. 2202, DoD
Directive 5000.35, DoD FAR Supplement
201.301.

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

2. Subpart 208.78 is revised to read as
follows:

.Subpart 208.78—Forging Items Used for

Military Application for Combat and Direct

Combat Support Items

208.7801 Definitions.

208.7802 Policy.

208.7802-1 DoD Forging Htems that must be
Acquired from United States and
Canadian Sources.

208.7803 Procedures.

Subpart 208.78—Forging Items Used
for Military Application for Combat and
Direct Combat Support tems '

208.7801 Definitions.

Domestic manufacture means forging
items manufactured in the United States
or Canada.

End item means a final combination
of end products, component parts, and/
or materials which is ready for its
intended use.

208.7802 Policy.

Defense requirements for the forging
items listed in 208.7802-1 must be
acquired from domestic sources to the
maximum extent practicable.
Contracting officers shall require that
domestic forging items are incorporated
into the delivered end items except as
provided in 208.7803. This restriction
does not include forgings used for
commercial vehicles or for nonecombat
support military vehicles.

208.7802-1 DoD Forging items that Must
be Acquired from United States or
Canadian Sources.

ltems Categorles
Shipboasrd Forged AlL.
Anchor Chain. s
Ship Propulsion Shafts.....t Excludes service and
landing crait shafts.

Includes barrel
extensions, boits,
receivers, sights/
handles, etc.

Includes turret rings,
road arms, final drive
gears, shafts, track
shogs, axle shafts,
flywheels, connecting
rods, crankshafts,
roadwheaels, spindles,
torsion bars.

Small Caliber Weapons
- Forgings.

Tank and Automotive
Forgings.

208.7803 Procedures.

{a) The clause at 252.208-7005,
Required Sources for Forging Items,
shall be ingerted in all contracts
except—

{1} When the contracting officer
knows the item being acquired does not
contain forging items listed in 208.7802~-
1

(2) When purchases are made
overseas for overseas use;

(3) If the quantity being acquired is
greater than that required to maintain
the U.S. defense mobilization base
(provided the quantity above
mobilization base needs constitutes an
economical buy quantity). The quantity
of items above the mobilization base
requirement will not be subject to
domestic manufacturing restrictions and
shall be awarded competitively. NATO
and other qualifying countries may
compete for excess quantities consistent
with part 225. )

(b) The contracting officer may waive
the requirements of 252.208-7005 after
contract award on a case-by-case basis.
Waivers may be granted when adequate
domestic supplies of listed forging items
are not available to meet DoD needs on
a timely basis. Such waivers shall only
apply for the time necessary for the
contractor to acquire domestic forging
items.

(c) A Canadian firm may supply
restricted items in accordance with
paragraph (c) of the clause at 252.208—
7005,

PART 225—FOREIGN ACQUISITION

3. Section 225.7000 is revised to read
as follows:
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225.7000 Scope of Subpart.

This subpart implements restrictions
applicable to only the Department of
Defense. However, reference should be
made to the current Department of
Defense Appropriations and
Authorization Acts as a check on the
current applicability of these
restrictions.

4. Section 225.7014 is added to read as
follows:

225.7014 Restriction on Acquisition of
Anchor and Mooring Chaln,

(a) Under Pub. L. 100-463, Section
8089, and subsequent laws, no Fiscal
Year 1989 or later funds shall be used to
procure welded shipboard anchor and

mooring chain (four inches in diameter

and under) manufactured outside the
United States. The contracting officer
shall insert clause 252.225-7025,
Restriction on Acquisition of Foreign
Anchor and Mooring Chain, in all .
contracts using Fiscal Year 1989 or later

funds requiring anchor or mooring chain.

(b) Under Pub. L. 100-202, Section
8125, no Fiscal Year 1988 funds shall be
used to procure welded shipboard _
anchor and mooring chain (four inches
in diameter and under) manufactured
outside the United States, its territories
or possessions, or Canada. When
adequate domestic supplies of chain are
not available to meet contract
requirements on a timely basis, the
chain may be procured from other
countries on a case-by-case basis as
determined by the Head of the Agency
concerned. The contracting officer shall
insert clause 252.225-7026, Restriction
on Acquisition of Foreign Anchor and
Mooring Chain (Fiscal Year 1988), in all
contracts using Fiscal Year 1988 funds
requiring anchor or mooring chain.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Section 252.208-7005 is revised to
read as follows:

252.208-7005 Required sburces for
Forging Items.

As prescribed at 208.7803, insert the
following clause:

REQUIRED SOURCES FOR FORGING
ITEMS ( 1690)

{a) For the purpose of this clause:

Domestic manufacture means forging items
manufactured in the United States or Canada.

End item means a final combination of end
products, component parts, and/or materials
which is ready for its intended use, per JCS
Publication #1 (DoD Dictionary of Military
and Associated Terms).

{b) The Contractor agrees that end items,
components, and processed materials thereof
delivered under this contract shall contain

domestic forging items of United States and
Canadian manufacturers only as listed in
section 208.7802-1 of the DoD FAR
Supplement. This restriction does not include
forgings for commercial vehicles (such as
commercial cars and trucks) or to noncombat
support military vehicles.

(c) A Canadian firm may bid on and supply
any of the restricted items if: (1) It normally
produces similar items or it is currently
producing the item in support of DoD
contracts (as prime or subcontractor); and (2)
it agrees to become {upon receiving a contract/
order) a planned producer under DoD)'s

.Industrial Preparedness Program (IPP), if it is

not already a planned producer for the item.

(d) The Contractor agrees to insert this
clause, including this paragraph (d), in every
subcontract and purchase order issued in
performance of this contract, unless the
Contractor knows that the item being -
purchased contains none of the restricted
forgoing items.

(e) The Contractor agrees to retain until the
expiration of three (3) years from the date of

» " final payment under this contract and to

make available during such period, upon
request of the Contracting Officer, records
showing compliance with this clause.

(D) The requirement for delivery in (b)
above may be waived in whole or in part on
a case-by-case basis by the Contracting
Officer when such a waiver is determined to
be in the Government's interest, and it meets
the provisions of Subpart 208.78 of the DoD
FAR Supplement.

(End of clause)

6. Section 252.225-7025 is added to
read as follows:

' 252.225-7025 Restriction on Acquisition

of Foreign Anchor and Mooring Chain.

As prescribed at 225.7014(a), insert the
following clause:

RESTRICTION ON ACQUISITION OF
FOREIGN ANCHOR AND MOORING
CHAIN ( 1990)

(a) Welded shipboard anchor and mooring
chain (four inches in diameter and under)
contained in items delivered under this
contract shall be manufactured in the United

. States.

(b) This clause, including this paragraph
{b). must be included in all subcontracts

_ hereunder. unless items procured contain

none of the restricted welded and shipboard
anchor and mooring chain.
(End of Clause)

7. Section 252.225-7026 is added to
read as follows:

252.225-7026 Restriction of Acqu!sltlon of
Forelgn Anchor and Mooring Chain.

As prescribed at 225.7014(b), insert
the following clause:
RESTRICTION OF ACQUISITION OF

FOREIGN ANCHOR AND MOORING
CHAIN-FISCAL YEAR 1988 ( 1990)

(a) Welded anchor and mooring chain (four
inches in diameter and under) contained in

" items delivered under this contract shall be

manufactured in the United States, its

territories or possessions, or Canada except
as provided in {b)

(b) The Contractor may request a waiver in
accordance with DFARS 225.7014(b) if
adequate domestic supplies of welded anchor
and mooring chain are unavailable to meet
the contract delivery schedule.

(c) This clause, including this paragraph (c),
must be included in all subcontracts
hereunder, unless items procured contain
none of the restricted welded and shipboard
anchor and mooring chain.

(End of Clause)

{FR Doc. 90-14952 Filed 6-29-90; 8:45 am}
BILLING CODE 3810-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
50 CFR Part 17

RIN 1018-AB42

' Endangered and Threatened wildiife

and Plants: Proposed Endangered
Status for the Plant Helianthus
Schweinitzil (Schweinitz’s sunflower)

AGENCY: Fish and Wildlife Service,
Interior. '

" ACTION: Proposed rule.

suMMARY: The Service proposes to list
Helianthus schweinitzii (Schweinitz's
sunflower), a perenmal herb limited to
15 populations in North Carolina and
South Carolina, as an endangered
species under the authority of the

" Endangered Species Act (Act) of 1973,

as amended. Helianthus schweinitzii is
endangered by suppression of fire and/
or grazing, residential and industrial
development, mining, encroachment by
exotic species, highway construction
and improvement, and roadside and
power line right-of-way maintenance.
This proposal, if made final, would
implement Federal protection provided
by the Act for Helianthus schweinitzii.
The Service seeks data and comments
from the public on this proposal. -
DATES: Comments from all interested
parties must be received by August 31,
1990. Public hearing requests must be
received by August 16, 1990.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Field Supervisor, Asheville Field

- Office, U.S. Fish and Wildlife Service,

100 Otis Street, room 224, Asheville,
North Carolina 28801. Comments and
materials received will be available for
public inspection, by appointment,

- during normal business hours at the

above address.

FOR FURTHER INFORMATION CONTACT:
Ms. Nora Murdock at the above address
(704/259-0321 or FT'S 672-0321).
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SUPPLEMENTARY INFORMATION: .
Background

Helianthus schweinitzii, described by
John Torrey and Asa Gray (1841) from
material collected in North Carolina, is a
rhizomatous perennial herb. This
sunflower grows from 1 to 2 meters tall
from a cluster of carrot-like tuberous
roots; stems are usually sclitary,
branching only at or above mid-stem,
with the branches held in candelabrum-
style arches. The narrowly-lanceolate
opposite leaves are scabrous above,
resin-dotted and loosely soft-white-
hairy beneath, entire {or occasionally
with a few small teeth), 18 centimeters
long, and 2.5 centimeters wide. The
yellow flowers are approximately 5.5
centimeters in diameter and are borne
from September to frost in a rather open
system of upwardly arching heads. The
fruit of this species is a smooth, dark
gray-brown achene approximately 5
millimeters long (Kral 1983, Radford et
al. 1964, Cronquist 1980). Stems are
often a deep red color. The leaves are
opposite on the lower parts of the stems,
usually becoming alternate on the upper
parts. The most distinctive feature of
Helianthus schweinitzii is its tuberous
root system. The aerial portion of the
plant does not have many obviously
distinctive features and can be confused
with several other similar species,
including the sympatric H. Jaevigatus
and narrow-leaved extremes of H.
microcephalus. However, the relatively
small heads of H. schweinitzii, as well
as the rather narrowly lanceolate leaf,
which is revolute (at least when dry)
and rather densely pubescent and resin-
dotted beneath, combine to distinguish
H, schweinitzii from its similar relatives.

Helianthus schweinitzii is endemic to
the piedmont of the Carolinas, where it
is currently known from 19 locations in
North Carolina and 5 in South Carelina.
The species occurs in clearings and
edges of upland woods on moist to
dryish clays, clay-loams, or sandy clay-
loams, which often have a high gravel
content and are moderately podzolized.
Soils supporting this species are mainly
of the Iredell series. Like most
sunflowers, this species is a plant of full
sun or the light shade of open stands of
cak-pine-hickory (Kral 1983). Natural
fires as well as large herbivores,
including elk and bison, are part of the
history of the vegetation in this species’
range, and many of the associated herbs
are also cormaphytic, sun-loving species
which depend on periodic disturbances
to reduce the shade and competition of
woody plants (Kral 1983). The piedmont
areas pow occupied by remnant
populations of Helianthus schweinitzii

were characterized in early accounts
(Brown 1953) as:

Where the woodlands came to an end,
[and] the open prairies began. We are
informed by early writers that the Blackjack
lands of Chester and York [Counties, South
Carolina] were once prairies with no growth
of trees, and covered in many places with
maiden cane * * * through this country, with
its magnificent woods and wide prairies,
roam the buffalo and the deer in large
numbers, the luxuriant grass lands also feed
theelk * * *the* * *region [is} now thickly
covered with Blackjack, but at that time
[(during the American Revolution}}, [it was}
an open prairie, on which persons could be
seen at a great distance. The patriots coming
to visit their families always endeavered to
pass over this plain by night, to avoid -
detection by the Torries.

Logan (1859) similarly described this
same region as a prairie where “vast
brakes of cane [stretched] in unbroken
lines of evergreen for hundreds of miles
* * *" Schweinitz's sunflower, like
other prairie species, is dependant upon
some form of disturbance to maintain
the open quality of its habitat. Currently,
artificial disturbance, such as power line
and road right-of-way maintenance
(where they are accomplished without
herbicides and at a season that does not
interfere with the reproductive cycle of
this sunflower) are maintaining some of
the openings historically provided by
naturally occurring periodic fires and
native grazing animals.

Twenty-one populations of Helianthus
schweinitzii have been reported
historically from 10 counties in Norih
Carolina and South Carolina. Earlier
reports of the species from Georgia and
Alabama are now believed to have been
in error (Robert Kral, Vanderbilt
University, personal communication,
1988). Of the 15 remaining populations
{located in York County, South Carolina,
and Stanley, Cabarrus, Mecklenburg,
Rowan, and Union Counties, North
Carolina), 7 are within rights-of-way
maintained by the North Carolina
Department of Transportation, 2 are in
rights-of-way maintained by the South
‘Carolina Department of nghways and
Public Transpertation, 1 is on land
managed by the Rock Hill, South
Carolina, Department of Parks,
Recreation, and Tourism, and the
remaining 5 are on privately owned
lands usually ir or near transmission
line corridors of various utility
companies. Extirpated populations are

believed to have succumbed as a result :

of suppression of natural disturbance
(fire and/or grazing), residential and *
industrial development, and highway .
construction and improvement. The
continued existence of Helianthus

schweinitzii is threatened by these
activities, as well as by mining (part of
one population exists near an active
gravel quarry), herbicide use, and
possibly by encroachment of exotic

- species.

Federal government actions on this
species began with section 12 of the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), which directed the
Secretary of the Smithsonian Institution
to prepare a report on those plants
considered to be endangered,
threatened, or extinct. This report,
designated as House Document number
94-51, was presented to Congress on
January 8, 1975. The S