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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

RIN 3206-AF73

Prevalling Rate Systems; Definition of
Santa Clara, CA, Wage Area to
Alameda-Contra Costa, CA, Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Interim rule w1th request for
comments.

SUMMARY: The Office of Personnel
Management (OPM] is issuing an
interim regulation to abolish the Santa
Clara, California, Nonappropriated Fund
(NAF) wage area for pay-setting
purposes. The Santa Clara wage area is
composed of Santa Clara County (survey
-area) and San Mateo County (area of
application). The current host activity

- for the Santa Clara wage area survey,
Naval Air Station (NAS) Moffett Field,
will close on July 1, 1994, and does not
have the capability to carry out the local
wage survey scheduled to begin in the
Santa Clara wage area in September
1993. No other installation in the Santa
Clara wage area has the capability to
conduct a wage survey. This regulation
redefines Santa Clara and San Mateo
Counties to the area of application of the
Alameda-Contra Costa, California, wage
area.

DATES: This interim rule is effective on
September 1, 1993. Comments must be
received on or before January 28, 1994.
ADDRESSES: Send or deliver comments
to Barbara L. Fiss, Assistant Director for
Compensation Policy, Personnel
Systems and Oversight Group, U.S.
Office of Personnel Management, room
6H31, 1900 E Strest NW., Washmgton,
DC 20415. ,

FOR FURTHER INFORMATION CONTACT:
Mark Allen (202) 606-2848.

SUPPLEMENTARY INFORMATION: The Santa

Clara, California, wage area is currently

defined as a separate wage area for FWS
pay-setting purposes. The Department of

Defense notified OPM that the facilities
of the host activity for the Santa Clara
wage area, NAS Moffett Field, will be
transferred to the National Aeronautics
and Space Administration on July 1,

1994. Downsizing is underway and NAS

Moffett Field, with 27 or fewer NAF

employees, does not have the capability

to.conduct the wage survey required to
begin in the Santa Clara wage area in
September 1993 in accordance with
appendix B to subpart B of part 532,
title 5, Code of Federal Regulations. No

_ other Federal activity in the Santa Clara

wage area has the capability to conduct
a local wage survey. The two counties
currently constituting the Santa Clara
wage area, Santa Clara and San Mateo,
must therefore be combined with
another wage area for pay-setting
purposes,

The following criteria are taken into
consideration when two or more

-counties are combined to constitute a

single wage area:

(1) Proximity of largest activity in
each county;

(2) Transportation facilities and
commuting patterns; and

‘(3) Similarities of the counties in:

(i) Overall Population;

(ii) Private employment in major
ir.dustry categories; and

(iii) Kinds and sizes of private

.industrial establishments.

Geographically, NAS Moffett Field in
Santa Clara County if about the same
distance from the Oakland Army Base,

host installation for the Alameda-Contra

Costa wage area (approximately 68 km
(42 miles)), and the Presidio of San
Francisco, host installation for the San
Francisco, California, wage area
(approximately 69 km (43 miles)).
Transportation facilities do not favor
redefining Santa Clara to one wage area
over any other. Commuting patterns for
both out-commuters and in-commuters
favor the Alameda-Contra Costa wage
area. Santa Clara County, population
1,497,577, is more similar in overall

population to the Alameda-Contra Costa

wage area (2,082,905) than to the San
Francisco wage are (723,959). Santa
Clara County is also most similar to the
Alameda-Contra Costa wage area in
terms of kinds and sizes of private
industrial establishments. In summary,

the regulatory criteria favor redefining
Santa Clara County to the Alameda- -
Contra Costa wage area.

Geographically, the Menlo Park
Department of Veterans Affairs (VA)
Medical Center in San Mateo County is
about the same distance from the
Oakland Army Base in the Alameda-
Contra Costa wage area (approximately
58 km (36 (miles)) and the Presidio of
San Francisco in the San Francisco
wage area (approximately 56 km (35
miles)). Transportation facilities do not
favor either wage area over the other.
Commuting patterns for out-commuters
favor the San Francisco wage area,
while commuting patterns for in-
commuters only slightly favor the San
Francisco wage area. San Mateo County,
population 649,623, is more similar in
overall population to the San Francisco
wage area {723,959) than to the
Alameda-Contra Costa wage area
(2,082,905). San Mateo County is also
most similar to the San Francisco wage
area in terms of kinds and sizes of
private industrial establishments.

. Although this examination of
regulatory criteria slightly favors
redefining San Mateo County to the San
Francisco wage area, an important
additional consideration also applies in
this case. The sole NAF employer in San
Mateo County, the VA Medical Center
near Menlo Park (psychiatric hospital),
is an administrative division of the Palo
Alto VA Medical Center (general
hospital) in Santa Clara County. Only
about five kilometers (3 miles) separate
the two hospitals and the Menlo Park
hospital is located only 1 kilometer
{about one-half mile) inside the San
Mateo County line.

All NAF employees at the two
hospitals work in similar occupations in
hospital canteens and are currently paid
from the same wage schedule. Given the
organizational relationship and minimal
distance between the two VA facilities,
changing the historic uniformity of pay
treatment could be disruptive to
personnel management in the two
hospitals. These additional
considerations indicate that San Mateo
County should be redefined to the
Alameda-Contra Costa wage area.

Based on this review of the criteria for
establishing and combining wage areas,
we find that the Santa Clara, California,
wage area should be abolished as of
September 1, 1993. As requested by the
Depertment of Defense and Department
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of Veterans Affairs, employees paid
from the current Santa Clara, California,
wage schedule will remain on their
current schedule until the next wage
schedule for the Alameda-Contra Costa
wage area becomes effective on the first
day of the first pay period beginning on
or after January 1, 1994. /

The Federal Prevailing Rate Advisory
Committee reviewed this request and
recommended approval by consensus.

Pursuant to sections 553(b)(3)(B) of
title 5, United States Code, I find that
good cause exists for waiving the
general notice of proposed rulemaking
to accommodate changes necessitated
by Department of Defense downsizing
and expedite this wage area
redefinition. Also, pursuant to section
553(d)(3) of title 5, United States Code,
I find that good cause exists for making
this rule effective in less than 30 days.
The notice is being waived and the
regulation is being made effective in less
than 30 days to avoid the expenditure
of resources needed to prepare for the
required September 1893 survey of the
Santa Clara, California, wage area. NAS
Moffett Field is unable to function as
the host activity for the survey and no
other activity within the Santa Clara
wage area has the capability to conduct
the survey.

E.O. 12291, Federal Regulation
I have determined that this is not a

major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532
Administrative practice and

procedure, Government employees,

Wages.

U.S. Office of Personnel Management.

Lorraine A. Green, .

Deputy Director

Accordingly, OPM is amending 5 CFR
part 532 as follows:

PART 532—PREVAILING RATES
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
is also issyed under 5 U.S.C. 552.

Appendix B to Subpart B—{Amended]

2. In appendix B to subpart B, the
listing for the Santa Clara, California,
wage area is removed.

endix D to subpart B is
amend by removing the listing for the
Santa Clara, California, wage area and
by revising the wage area listing for the
Alameda-Contra Costa, California, wage
area to read as follows:

Appendix D to Subpart B of Part 532—
Non-Appropriated Fund Wage and
Survey Areas

* * * * *

Alameda-Contra Costa

Survey area

California:
Alameda
Contra Costa
Area of Application, Survey area plus:
California
SantaClara! |
San Mateo'!
* * * * . *

(FR Doc. 93-31603 Filed 12-28-93; 8:45 am)]
BILLING CODE 6325-01-M

5 CFR Part 532
RIN 3206-AF72

Prevailing Rate Systems; Clark-Hardin-
Jefferson, KY, NAF Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim regulation to delete Clark
County, Indiana, from the survey area of
the Clark-Hardin-Jefferson, Kentucky,
Federal Wage System (FWS)
Nonappropriated Fund (NAF) wage area
for pay-setting purposes. The wage area
will be renamed Hardin-Jefferson,
Kentucky. OPM recently learned that
there are no longer any NAF wage
employees in Clark County. Because by
law FWS NAF wage areas consist only
of areas having NAF employees, Clark
County must be dropped from this wage
area.

DATES: This interim rule becomes
effective on December 29, 1993.
Comments must be received by January
28, 1994.

ADDRESSES: Send or deliver comments
to Barbara L. Fiss, Assistant Director for
Compensation Policy, Personnel
Systems and Oversight Group, U.S.
Office of Personnel Management, room
6H31, 1900 E Street NW., Washington,
DC 20415.

FOR FURTHER INFORMATION CONTACT:
Paul Shields, (202) 606-2848.

1 Effective date January 1, 1994.

SUPPLEMENTARY INFORMATION: The
Department of Defense notified OPM
that the only NAF wage employees in
Clark County, Indiana, were those
employed by the Army and Air Force
Exchange Service activity located at the
Indiana Army Ammunition Plant, an
activity that closed in July 1991.

Dropping Clark County from the
survey area will not have a significant
impact on the results of future wage
surveys. Ft. Knox in Hardin County,
Kentucky, employs 96 percent of the
676 NAF wage employees in the wage
area. In the 1992 full-scale wage survey,
only 176 (4.3 percent of the total)
weighted matches were from firms in
Clark County, Indiana. The remaining 2-
county survey area will still meet the
criteria in 5 CFR 532.219(b) for the
establishment of NAF wage areas. There
are far more than the minimum of 26
NAF wage employees in the survey area
and local activities have the capability
to do the survey. Within the survey area,
there are more than the required
minimum of 1,800 private enterprise
employees in establishments within
survey specifications.

The full-scale surveys will continue to
be ordered in February of even
numbered fiscal years, e.g. in February
1994. The Federal Prevailing Rate
Advisory Committee (FPRAC) reviewed
this request and by consensus
recommended approval.

Pursuant to 5 U.S.C. 553(b)(3)}(B), I
find that good cause exists for waiving
the general notice of proposed
rulemaking. Also, pursuant to section
553(d)(3) of title 5, United States Code,

I find that good cause exists for making
this rule effective in less than 30 days.
The notice is being waived and the
regulation is being made effective in less
than 30 days because the wage survey
for the Hardin-Jefferson, Kentucky, wage
area will be conducted in February
1994, requiring the drawing of survey
establishment lists in December 1993.

E.O. 12291, Federal Regulation

I have determined that this ismot a
major rule as defined under section 1(b}
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532
Administrative practice and

procedure, Government employees,
Wages.
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U.S. Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, OPM is amendmg 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

Appendix B to Subpart B—[Amended]

2. Appendix B to subpart B is
amended for Clark-Hardin-Jefferson,
Kentucky, by revising the wage area
listing from *‘Clark-Hardin-Jefferson” to
“Hardin-Jefferson.”

3. Appendix D to subpart B is
amended by removing the wage area
listing for Clark-Hardin-Jefferson and by
adding in its place a listing for Hardin-
Jefferson to read as follows:

Appendix D to Subpart B of Part 532—
Nonappropriated Fund Wage and
Survey Area

* * R L4 L. g
Kentucky
* * * * *

Hardin-Jefferson

Survey Area

Kentucky:
Hardin
Jefferson
Area of Application, Survey area plus:
Indiana:
Jefferson
Kentucky:
Fayette
Madison
Warren
* » * » *

|[FR Doc. 93-31604 Filed 12-28-93; 8:45 am]
BILLING CODE 6325~01-M

DEPARTMENT OF AGRICULTURE
Farmers Home Adminlistration

7 CFR Parts 1910 and 1980
RIN 0575-AB56 '

Recelving and Processing
Applications for Farmer Programs
Loans

AGENCY: Farmers Home Administration,
USDA.

ACTION: Interim rule with req{xest for
comiments.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations to conform to provisions of

the Agricultural Credit Improvement
Act of 1992. This action will modify
regulations governing the processing of
Farmer Programs direct and guaranteed
loan applications. The intended effect is
to reduce application processing times.
DATES: Interim rule effective December
29, 1993. Written comments must be
submitted on or before January 28, 1994.
ADDRESSES: Submit written comments,
in duplicate, to the Office of the Chief,
Regulations Analysis and Control
Branch, FmHA, USDA, room 6348-S,
14th Street and Independence Avenue,
SW., Washington, DC 20250. All written
comments made pursuant to this notice
will be available for public inspection
during regular working hours at the
above address.
FOR FURTHER INFORMATION CONTACT
Mark A. Falcone, Deputy Director,
Farmer Programs Loan Making Division,
Farmers Home Administration, U.S.
Department of Agriculture, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC 20250,
Telephone (202) 690—4019.

SUPPLEMENTARY INFORMATION:

~ Classification

We are issuing this interim rule in
conformance with Executive Order
12866, and we have determined that it
is not a "“significant regulatory action.”
Based on information compiled by the
Department, we have determined that
this interim rule:

(1) Will have an effect on the
economy of less than $100 million;

(2) Will not adversely affect in a

"material way the economy, a sector of

the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Will not create a serioys
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(4) Will not alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or rights and obligations of
recipients thereof; and

gWﬂl not raise novel legal or policy
1ssues arising out of legal mandates, the
President’s priorities, or principles set
forth in Executive Order 12866.

Intergovernmental Consultation

For the reasons set forth in the final
rule related to Notice 7 CFR part 3015
subpart V.(48 FR 29115, June 24, 1983)
and FmHA Instruction 1940-J,
‘“Intergovernmental Review of FmHA
Programs and Activities” (December 23,
1983), Emergency Loans, Farm
Ownership Loans, and Farm Operating
Loans are excluded from the scope of

Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. The Soil and
Water Loan Program, however, is
subject to the provisions of Executwe
Order 12372,

Programs Affected

These changes affect the followmg
FmHA programs, as listed in the Catalog
of Federal Domestic Assistance: .
10.404—Emergency Loans
10.406—Farm Operating Loans

10.407—Farm Ownership Loans
10.416—Soil and Water Loans

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
Subpart G, "Environmental Program.”
The FmHA has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and
in accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, an Environmental
Impact Statement is not required.

Civil Justice Reform

This document has been reviewed in
accordance with Executive Order (E.O.)
12778. It is the determination of FmHA
that this action does not unduly burden
the Federal Court System in that it
meets all applicable standards provided
in section 2 of the E.O.

Paperwork Reduction Act

The information collection
requirements contained in these -
regulations have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned :
OMB control numbers 0575-0134 and
0575-0079 in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507). The interim final rule does
not revise or impose any new
information collection or recordkeeping
requirement from those approved by
OMB.

Discussion of Interim Rule

The Agricultural Credit Improvement
Act of 1992 (Public Law 102-554) (Act}
required a number of changes to FmHA
regulations governing the approval of
Farmer Programs loans made and
guaranteed by the Agency. The purpose
of this interim rule is to conform FmHA
regulations to the requirements of
sections 332 and 333A of the
Consolidated Farm and Rural
Development Act (CONACT), as
amended by sections 11 and 13 of the
Act. Other changes have been made that
are administrative and are not required
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- by the Act. These internal changes are
for clarification purposes. There is no
need for public comment on these
changes.

It is the policy of the Department that
rules relating to public property, loans,
grants, benefits or contracts shall be
published for comment notwithstending
the exemption of 5 U.S.C. 553 with  ~
respect to such rules. This revision,
however, is not published for proposed
rulemaking because section 23 of the
Act requires that interim regulations be
issued to implement provisions of this
Act. Therefore, this regulation is
published as an interim rule with a 30-
da¥ comment period.

his interim rule deals with the
following requirements of the Act:

Section 11—Time Period Within Which
County Committee Is Required To Meet
To Consider Applications for Farm
Ownership und Operating Loans and
Guarantees and Beginning Farmer Plans

Previous regulations required County
Committees to review applications for
direct and guaranteed loans, but did not
set deadlines in all cases. CONACT
section 332(e) requires the County
Committee to make an eligibility
determination on all direct and

-guaranteed farm ownership and
operating loan applications, as well as
the farm plans for those applying under
FmHA'’s special operating loan program
for beginning farmers. The County
Committee must act on the application
or farm plan not later than 5 days after
receipt in the County Office when there
is more than one other application or
plan pending, and not later than 15 days
when there are no other applications or
plans pending. The Agency has
amended 7 CFR part 1910, subpart A,
§1910.4(h} and 7 CFR part 1980,
subpart B, §1980.115(a) accordingly. It
has clarified that these timeframes will
be 5/15 *'calendar” days, and are based
upon County Offices receiving all
information nesded for the County
Committee review.

Section 13—Processing of Applications
for Farm Operating Loans

7 CFR part 1910, subpart A, §1910.4
(c) and (i), and 7 CFR part 1980, subpart
B, § 1980.114, implement requirements
of this section.

CONACT Section 333A(a)(2)(B)
requires FmHA to notify direct and
guaranteed farm operating loan
applicants in writing within 10 calendar
days of receipt of their application in
the County Office of any additional
information needed to make the

_application complste. If the information
is not received within 20 calendar days
of the date of the first letter, the Agency

must again notify the applicant, as well
as the Agency's District Office, of the
information still needed. The Agency
has added language that applicants (and
lenders for guaranteed applications) will
be notified that their application will be
withdrawn if information is not
received within the established due
dates. The Agency believes these
timeframes are sufficient. An applicant
always has the option to submit another
application at any time.

SONACT.Section 333A(a)(2)(B) also
requires other USDA Agencies to
provide information to FmHA within 15
calendar days of a request when an
FmHA direct or guaranteed operating
loan application is involved. The
Agency has entered into Memorandums
of Understanding with the Agricultural
Stabilization and Conservation Service
and the Soil Conservation Service
stating information will be provided to
FmHA within the required timeframe,
whenever possible.

FmHA County Offices further are
required by statute to notify the District
Office of operating loan applications
pending more than 45 days after receipt.
The District Office must ensure that
final actions are taken no later than 15
days after such notification. District
Offices must notify the State Offices of
applications pending more than 45 days
after its receipt and provide the reasons
they are pending. The Agency has
clarified “applications” to mean
“complete applications’ and 45/15 days
to mean 45/15 “‘calendar” days.
CONACT Section 333A(a){1) requires
the Agency to approve or disapprove
each application not later than 60 days
after it is considered complete.

The statute also requires FmHA, on a
monthly basis, to notify the Committee
on Agriculture of the House of
Representatives, and the Committee on
Agriculture, Nutrition, and Forestry of
the Senate, of operating loan
applications on which final action has
not been taken within 60 days of its
receipt. Oncé again, the Agency has
clarified this to mean “complete”
applications. “Final action” means
approval, denial, or withdrawal of the
applicatior. FmHA's FOCUS Ad-Hoc
Reporting System, a nation-wide
computerized information network,
already provides the State and National
Offices electronic access to such data.
The Agency has set up a monthly
procadure under which the required
information will be gathered and
collated using the FOCUS system.

For direct loans, the Agency has made
revisions in 7 CFR part 1910, subpart A,
§ 1910.4(b) to clarify the applicant and
FmHA'’s responsibilities in completing
an application. This wes done to reduce

confusion and expedite processing.
Forms FmHA 1945-22, “‘Certification ot
Disaster Losses,” and FmHA 1940-38.
“Request for Lender’s Verification of
Loan Application,” are needed when an
applicant is applying for an emergency
loan. These forms, previously shown as
FmHA's responsibilities, are now shown
as the applicant’s responsibilities. It was
misleading to have these listed under
FmHA's responsibilities as the applicant
has always had to supply information
on these forms. No additional burden

-has been placed on applicants.

7 CFR part 1910, subpart A,
§ 1910.4(b) also has been clarified to
state that several items are needed from
certain applicants only. Now only new
applicants must provide a brief written
description of their farm training and/or
experience. Only new applicants and
existing borrowers with significant.
changes in their operations must
provide a brief written description of
their proposed operations. These
clarifications reflect FmHA'’s desire to

"impose procedural requirements only as

needed. In addition, several FmHA
responsibilities previously needed to
consider the application complete are
no longer part of what is needed for a
“complete application,” but must be
completed before loan approval is

.determined. When an application

becomes complete, the 60-day time
period for loan approval or rejection
begins. Amendatory language also
instructs County Supervisors to provide
assistance as necessary to help
applicants complete their applications.

ection 11 of the Act refers to direct
and guaranteed farm operating and farm
ownership loan applications, and
section 13 refers to direct and
guaranteed farm operating loan
applications. However, FmHA has
decided to make the provisions of these
sections apply to all Farmer Programs
loans, including Soil and Water loans
and Emergency loans. This procedural
change will maintain consisteacy for all
farm loans, avoid complication and
possible confusion in interpreting
Agency instructions, and expedite the
processing of loan requests.

In7 CFE part 1980, subpart B,
§1980.114, notification procedures for
incomplete loan guarantee applications
have been tightened beyond the strict
requirements of the Act. Lenders are
notified that an application is
incomplete no later than 5 (versus 10)
calendar days after the application has
been received in the County Office.
Formerly, this notification requirement
was contingent on the availability of a
County Supervisor and employment
ceilings affecting FmHA. The Agency
approval timeframe for guaranteed
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Farmer Programs loan applications is
currently 30 days (14 days under the
Certified Lender Program). Regulations
now will require the District Office to
ensure completion of processing on
guarantee applications on which final
action is not taken within this
timeframe. FmHA instituted this change
in response to concerns expressed by
lenders regarding guaranteed processing
times, and recommendations resulting
from studies carried out by the Agency.
Additional notification requirements
previously discussed also have been
adopted for guaranteed loan processing.

7 CFR part 1910, Exhibit A to subpart
A has been removed from the Code of
Federal Regulations, as everything in
the Exhibit is contained in the body of
the regulation (7 CFR part 1910, subpart
- A, §1910.4(b)).

Finally, portions of § 1910.4 of
subpart A of part 1910, and § 1980.116
of subpart B of part 1980 have been
revised for clarification.

List of Subjects
7 CFR Part 1910

Applications, Credit, Loan
programs—agriculture, Loan programs—
housing and community development,
Low and moderate income housing,
Marital status discrimination, Sex
discrimination.

7 CFR Part 1980

Agriculture, Loan programs—-
agriculture.

Therefore, chapter XVII, title 7, Code
of Federal Regulations is amended as
follows:

PART 1910—GENERAL

1. The authority citation for part 1910
continues to read as follows:

Authority: 7 U.S.C 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpért A—Recelving and Processing
Applications

2. Section 1910.4 is amended by
revising paragraphs (b), (c), (d), (h}, (i),
and (k) to read as follows:

§1910.4 Processing applications.

» * ] * *

(b) Complete Farmer Programs
applications and additional FmHA
responsibilities. All persons requesting
an application will be provided Exhibit
A (available in any FmHA office). The
County Supervisor will provide
assistance as necessary to help
applicants complete their applications.
Complete applications will be processed
in the order of date received, except as
outlined in § 1910.10 of this subpart. If

the application is complete when it is
first received, a County Office official
will stamp the filing date on the front
of Form FmHA 410~1 and enter the date
in the “Application Received" and
“Apfx ication Completed” fields in the
Application Processing Module of the
Management Records System (MRS). On
the date all information necessary to
process an application is received, a
County Office official will send the
applicant FmHA Guide Letter 1910-A~
3 (available in any FmHA office)
notifying the applicant that the
application is considered complete. The
date entered in the “Application
Completed” field in the Application
Processing Module of MRS will
establish the 30-day and 60-day
timeframes for determining eligibility
and loan approval/disapproval,
respectively. The County Supervisor
will verify the information furnished by
the applicant, and record and’assemble
additional information needed to
properly evaluate the applicant’s
qualifications and credit needs.
Additional information may be obtained
and verified by County Office records,
personal contacts, an 3' visits to the
applicant’s operation. A complete
Farmer Programs application requires
fulfillment of both the applicant and
FmHA'’s responsibilities. Once this
information is received and the
application is considered complete,
FmHA has additional responsibilities
before loan approval is determined. The
various responsibilities are as follows:

Applicant’s Responsibilities for a
Complete Application

{1) Completed Form FmHA 410-1,
“Application for FmHA Services,"
including a signed Form FmHA 410-9,
“Statement Required by the Privacy
AC ‘"

(2) If the applicant is a cooperative,
corporation, partnership, or joint
operation:

(i) A complete list of members,
stockholders, partners or joint operators
showing the address, citizenship,
principal occupation, and the number of
shares and percentage of ownership or
of stock held in the cooperative or-
corporation, by each, or the percentage
of interest held in the partnership or

joint operation, by each. :
(11) IE current personal financial
statement from each of the members of
a cooperative, stockholders of a
corporation, partners of a partnership,
or 8omt operators of a joint operation.

iii) A current financial statement
from the cooperative, corporation,
partnership, or joint operation itself.

(iv) A copy og the cooperative's or
corporation’s charter, or any partnership

or joint operation agreement, any
articles of incorporation and bylaws,
any certificate or evidence of current
registration (good standing), and a
resolution(s) adopted by the Board of
Directors or members or stockholders
authorizing specified officers of the
cooperative, corporation, partnership, or
joint operation to apply for and obtain
the desired loan and execute required
debt, security, and other instruments
and agreements.

(3) A brief written description as to
the farm training and/or experience of
the applicant and the individual
members of an entity applicant (new
applicants only).

(4) Supporting and documented
verification that the applicant (and all
members of an entity applicant) cannot
obtain credit elsewhere, including a
guaranteed loan.

(5) Financial records for the past five
years. Income tax records may be
provided by the applicant when other
financial records are not available.

(6) Five years of production history
ithmediately preceding the year of
application, unless the applicant has
been farming less thari 5 years.

(7) A brief written description of the
proposed operation and the proposed
size of the operation (required for new
applicants and existing borrowers with
significant changes in their operations).

(8) Verification of off-farm
employment, if any. This will be used
only when the applicant is relying on
off-farm income to pay part of the
applicant’s expenses.

(9) Projected production, income and
expenses, and loan repayment plan,
which may be submitted on Form
FmHA 431-2, “Farm and Home Plan,”
or other similar plans of operation
acceptable to FmHA.

(10) Applicable items required in
Exhibit M of subpart G of part 1940 of
this chapter including SCS Form CPA~
026, “Highly Erodible Land and
Wetland Conservation Determination,”
Form AD-1026, “Highly Erodible Land
Conservation (HELC) and Wetland
Conservation (WC) Certification,” and
Form FmHA 1940-20, as required by
subpart G of part 1940 of this chapter.

(11) A legal description of farm, real
estate property and/or (if apphcable) a
copy of any lease, contract, option or
agreement entered into by the applicant
which may be pertinent to consideration
of the application, or when a written
lease is not obtainable, a statement
setting forth the terms and conditions of
the agreement.

(12) Form FmHA 440-32, “Request
for Statement of Debts and Collateral,”
when applicabie.
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(13) Forms FmHA 1945-22,
“Certification of Disaster Losses,” and
FmHA 1940-38, ‘‘Request for Lender's
Verification of Loan Application,” {EM
loans only).

FmHA’s Responsibilities for a Complete
Application

(14) Send Form FmHA 410-7,
“Notification to Applicant on Use of
Financial Information from Financial
Institution,” to the applicant when
applicable.

15) Forma FmHA 1945-28,
“Calculation of Actual Losses" (EM
loans only).

(16) Credit reports as provided in
subparts B and C of this part.

(17) Form FmHA 1945-29, “ASCS
Verification of Farm Acreages,
Production and Benefits,” (EM loans.
only).

(18) The Current/Past Debt Inquiry
and Borrower Crass-Reference Systems.
The Current/Past Debt Inquiry System
must be reviewed for each application
and copies of the screens must be
attached to the applicant’s file. .

(19) For specitﬁ eginning farmer or
rancher operating (OL) loan assistancs,
a plan of operation will be developed
for each of the first 5 years for which
such assistance is requested. A
projection of the financial status of the
operation showing financial viability
within the commitment period will also
be developed. The 5-year plan and
projection will be developed as
described in § 1941.15 of subpart A of
part 1941 of this chapter. This
information will be presented on reports
generated on the FmHA automated
Farm and Home Plan system, or in other
plans or decuments consistent and
acceptable to FmHA.

Additional FmHA Responsibilities

(20) Form FmHA 19241,
‘“‘Development Plan,” if necessary.

(21) Form FmHA 1940-22,
“Environmental Checklist for A
Categorical Exclusions,” or Class I or
Class 1I assessment, whichever is
applicable.

22) Real estate and/or chattel
appraisal, when applicable.

c) Incomplete Farmer Programs
applications. {1} When an incomplete
application is received, a Ceunty Office
official will stamp the filing date on the
front of Form FmHA 410-1, and enter
the date in the “Application Received"”
and “Incomplete Application” fields in
the Application Processing Module of
MRS.

(2) When an application that was
received incomplete is completed, the
date will be entered in the “Application
Completed"” field in the Application

Processing Module of MRS. The County
Supervisor will follow the requirements
of paragraph (b) of this section.

{3) Applicants who do not submit
necessary information for complete
applications, as described in paragraph
(b) of this section, for EM, FO, CL and
SW loans, will be handled as follows:

(i) No later then 10 calendar days after
receipt of the application, the County
Supervisor will send the applicant a
letter similar to FrmHA Guide Letter
1910-A~1 (available in any FmHA
office). The letter will:

{A) List the additional information
needed.

(B) State that the application cannot
be processed until all required
information is received in the FmHA
County Offics.

(C) Set a specific due date for the
information. This date will be 20
calendar days after the date of the letter.

(ii) When information is needed from
other USDA Agencies, the County
Sugervisor will inform those Agencies
and the applicant of the information
needed, and note the date of the request
in the running record. For operating
loan applications, the County
Supervisor will request that the
Agencies return the information to the
County Office within 15 calendar days
of the date of receipt of the request.

(iii) If the necessary information has
not been received from the applicant 20
calendar days after the date of the first
written notification of an incomplete
application, the County Supervisor will
immediately send the applicant a letter
similar to FmHA Guide Letter 1910-A-
2 (available in any FmHA office).

{A) The letter will again list the
additional information needed, and
state that the application cannot be
processed until all the required
information is received.

(B} The letter will set a due date of 10
calendar days from the date of the letter.
It will further state that unless the
applicant supplies the required
information or contacts the County
Office by that date, the application will
be withdrawn without further notice.

(C) This letter will contain the Equal
Credit Opportunity Act (ECOA)
statement set forth in § 1910.6 (b)(1) of
this subpart.

(D) A copy of this letter must be sent
to the District Office at the same time it
is sent to the applicant.

(iv) If the applicant has not contacted
the County Office by the due date set in
the second notification letter, the
County Supervisor will then withdraw
the application.

" (v) All applications withdrawn will be
handled in accordance with § 2033.7 of

FmHA Instruction 2033—A {available in
any FmHA office).

(d) Notifying applicants {including
presently indebted borrowers) about
Limited Resource loans. Immediately
after an application for OL, FO, SW, or
EM assistance is received, and prior to
County Committes action, the County
Supervisor will send a letter similar to
FmHA Guide Letter 1924-B-1 {availale
in any FmHA office) to the applicant
telling the applicant about Limited
Resource loans.

» * - - E ]

{h) County Committee actions. All
actions by the committee regarding
applicant eligibility will be taken in
committee mestings attended by at least
two committee members.

{1) When the County Office receives
an application consisting of all pertinent
informatien relative to the eligibility
decision, including a plan required
under §1941.15 (e) of subpart A of part
1941 of this chapter in the case of
special beginning farmer OL applicents,
the County Committee will meet not
later than:

(i) Five calendar days after the-
application’s receipt by the County
Office if there is more than one
application pending needing County
Committee action. '

(i) Fifteen calendar days after the
application’s receipt by the County
Office if there are no other applications
pending. ‘

(2) County Committee action will be
taken in the absence of the applicant. If
the County Committee is unable to
reach a decision based on the
information available, it may request a
personal interview with the applicant.

{3) County Committee members are
required to adhere to all applicable
provisions of this regulation when
determining eligibility of applicants.
Applicants may not be interviewed for
reasons unrelated to proper eligibility
considerations.

(i) Timeliness. Processing
requirements for each program area are
as follows:

(1) Farmer Programs applications.
Each application must be approved or
disapproved and the applicant notified
in writing of the action taken, not later
than 60 days after receipt of a complete
application. The District Director will
monitor the processing of all
applications to ensure that each is
processed in a timely manner and
receives a final disposition (i.e.
approval, rejection, or withdrawal)
within the timeframes outlined in this
section.

(i) Receipt by the appiicant of a signed
copy of Form FmHA 1940~1, “Request
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for Obligation of Funds,” will be
considered written notice of loan
approval. .

(ii) If a complete application is not
approved or disapproved 45 calendar
days after all necessary information is
received, the following steps will be
taken:

(A) The County Supervisor will make
sure that the data in the County Office
MRS data base regarding the application
are up-to-date, and that the reason it
remains pending is noted. A selection of
reasons is listed in MRS.

(B) Every week the District Director
will generate a report, using the FmHA
FOCUS Ad-Hoc Reporting System,
based on the weekly upload of
information from each County Office
MRS data base. The District Director
will note each complete application
pending more than 45 calendar days,
and immediately take steps to ensure
that final disposition on the application
is taken no later than 60 calendar days
after receipt of the complete application.

(C) The Administrator will utilize
MRS data and any other information
available to comply with any statutory
reporting requirements concerning the
status of applications.

(2) Single Family Housing (SFH)
loans. Written notice of aligibility or
ineligibility will be sent to each
applicant not later than 30 days after
receipt of a complete application. If a
determination of eligibility cannot be
made within 30 days from the date of
receipt of the complete application, the
applicant will be notified in writing of
the circumstances causing the delay and
the approximate time needed to make a
decision.

(3) Labor Housing (LH)
preapplications. Preapplications must
be determined eligible and feasible and
the applicant notified in writing in
accordance with applicable program
regulations not later than 45 days after
receipt of a complete preapplication.
This eligibility determinatian will be
made regardless of funding levels.

(4) LH applications. If a determination
of eligibility cannot be made within 30
days from the date of receipt of a
complete application, the applicant will
be notified in writing of the .
circumstances causing the delay and the
approximate time needed to make a
decision.

(5) Adverse decisions. If an applicant
is given an adverse decision, the
applicant will be given appeal rights as
provided in subpart B of part 1900 of
this chapter. The letter will contain the
ECOA statement set forth in §1910.6 .
{b)(1) of this subpart.

» - » * w

k) Active applications. An applicant
may voluntarily withdraw an
application at any time. Except for

- incomplete Farmer Programs -

applications, when an applicant has
been determined eligible, but further
processing is delayed due to an
apparent lack of interest, the applicant
will be advised by letter that the
application will be considered
withdrawn unless the County Office
receives a written request within 30
days that further consideration is
desired. The letter to the borrower will
contain the ECOA statement set forth in
§ 1910.6{b}{(1) of this subpart.

(1) Applications for RH, RHS, and LH
loans (posted on Form FmHA 19054,
“Application and Processing Card—
Individual,” or inputted in the
Application Processing Module of MRS}
received during any fiscal year will
remain active during the remainder of
that fiscal year in which they were
received, plus the subsequent fiscal
year, unless withdrawn or disapproved,
or unless the loan is closed.

(2) Applications received for FO, SW,
OL, EM, and persons applying for RH
loans on farms or nonfarm tracts who
derive a major portion of their income
from farming (inputted in the
Application Processing Module of
MRS), will remain active for 12 months
from the date a compléte application is
received, unless withdrawn or
disapproved, or unless the loan is
closed.

(3) See paragraph (c) of this section
for procedures for incomplete Farmer
Programs applications.

{4) All applications which are
withdrawn or rejected will be handled
in accordance with § 2033.7 of FmHA
Instruction 2033-A (available in any
FmHA office). If notice has been
received by FinHA that an adverse
action is under investigation or in
litigation, that application and all
related material will be retained until
final disposition of the matter.

(5) When an application has been

‘approved and funds are not available,

and the steps outlined in § 1910.6(g) of
this subpart have been taken, the
following provisions apply:

(i) The County Supervisor will, during
the 11th month following loan approval,
notify the applicant that the application
will expire 12 months from the date of
loan approval.

{ii) If the applicant wants the
application to remain active, the
applicant must provide the County
Office with a written request within 30
days, requesting that the application
remain active.

(iii) The applications retained at the
applicant’s request will be extended for
only one additional 12-month period.

(iv) If the applicant fails to respond to
the County Supervisor’s written request,
the application will be withdrawn.

Subpart A—[Amended]

3. Exhibit A to subpart A is removed
and reserved.

PART 1980—GENERAL

4. The authority citation for part 1980
continues to read as follows:

. Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7CFR 2.23 and 2.70

Subpart B~—~Farmer Program Loans

§1980.113 [Amended]

5. Saction 1980.113 is amended by
revising “Form AD-1026, ‘Highly
Erodible Land and Wetland
Conservation Certification,’” to read
“Form AD-1026, ‘Highly Erodible Land
Conservation (HELC) and Wetland
Conservation {WC) Certification,’”’ in
paragraph (a){(10).

6. Section 1980.114 is amended by
removing ADMINISTRATIVE
paragraphs A. and F. and redesignating
ADMINISTRATIVE paragraphs B.
through E. as A. through D. respectively;
by redesignating paragraphs (a) and (b)
as paragraphs {(c) and (d), respectively;
by revising the introductory text; by
revising the word “working” to read

“calendar” in the first sentence of newly

redesignated paragraph (c), and by
adding new paragraphs (a) and (b) to
read as follows:

§1980.114 FmHA evaluation ot
applications.

When the County Supervisor receives
an application, the proper independent
investigations, inspections, and
appraisal reviews will be made to
determine whether the loan applicant is
eligible, whether the proposed loan/line
of credit is for authorized purposes,
whether there is reasonable assurance of
a positiva cash flow projsction, ana
whesther there is sufficient collateral and
equity. The determinations will be
recorded on Form FmHA 449-23,
“Guaranteed Loan Evaluation (Farmer
Programs).” This evaluation is for the
benefit of FmHA, not the lender.

(a) incomplete applications. (1) When
an incomplete application is received, a
County Office official will stamp the
filing date on the front of Form FmHA
1980-25, and enter the date in the
“Application Received” and
‘“Incomplete Application” fields in the
Application Processing Module of the '
Management Records System (MRS).
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(2) When an application that was
received incomplete is completed, the
date will be entered in the ‘*Application
Completed” field in the Application
Processing Module of MRS, The County
Supervisor will follow the requirements
of paragraphs (b}(2) and (b)(3) of this
section,

(3) Lenders who omit from an
application necessary information as
described in §1980.113 will be notified
as follows:

(i) No later than 5 calendar days after
the receipt of the application, the
County Supervisor will send to the
lender a letter similar to FmHA Guide
Letter 1980-B~1 (available in any
FmHA office). The letter will:

{A) List the additional information
needed.

(B) State that the application cannot
be processed until all required
information is received in the County
Office.

(C) Set a specific due.date for the
information. This date will be 20
calendar days after the date of the letter.

(ii) When information is needed from
other USDA Agencies, the County
Supervisor will inform those Agencies
and the lender of the information
needed, and note the date of the request
in the running record. For operating
loan guarantee applications, the County
Supervisor will request that the
information be returned to the County
Office within 15 calendar days of the
date of receipt of the request.

(iii) If the necessary information has
not been received from the lender 20
calendar days after the date of the first
written notification of an incomplete
application, the County Supervisor will
immediately send to the lender a letter
similar to FmHA Guide Letter
1980-B-2 (available in any FmHA
office).

(A) The letter will again list the
additional information needed, and
state that the application cannot be
processed until all the required
information is received.

(B) The letter will set a due date of 10
calendar days from the date of the letter.
It will further state that unless the
lender supplies the required
information or contacts the County
Office by that date, the application will
be withdrawn without further notice.

(C) A copy of this letter will be sent
to the District Office at the same time.

(iv} If the lender has not contacted.the
County Office by the due date set in the
second notification letter, the County
Supervisor will then withdraw the
application.

(v) All applications withdrawn will be
handled in accordance with § 2033.7 of

FmHA Instruction 2033-A (available in
any FmHA office).

{b) Complete applications. (1) If the
application is complete when it is first
received, a County Office official will
stamp the filing date on the front of
Form 1980-25 and enter the date in the
‘“Application Received’ and
“Application Completed” fields in the
Application Processing Module of MRS.

(2) On the date all information
necessary to process an application is
received, a County Office official will
send the lender FmHA Guide Letter
1980-B-3 (available in any FmHA
office) notifying the lender that the
application is considered complete.

(3) The date entered in the
Application Completed” field of MRS
will establish the timeframes for
eligibility and loan approval/
disapproval.

* L] * * o

7. Section 1980.115 is amended by
redesignating paragraphs (a) and (b) as
paragraphs (c} and (d) respectively;
adding new paragraphs (a) and (b) and
ADMINISTRATIVE paragraph C., and
revising the introductory text to read as
follows:

§1980.115 County Committee Review.

The County Committee will review
loan applications to determine whether
the loan applicants meet FmHA
eligibility requirements and meet the
definition of “‘beginning farmer or
rancher,” as defined in § 1980.106 of
this subpart. See § 1980.176(k) for
County Committee actions relative to
special OL assistance to beginning
farmers or ranchers. Applications do not
need to be complete before they are
reviewed by the County Committee;
however, all information relating to the
eligibility must be received.

(a) County Committee timeframes.
When the County Office receives an -
application consisting of all information
relative to the eligibility decision, the
County Committee will mest not later
than:

(1) Five calendar days after the
application’s receipt by the County
Office if there is more than one
application pending needing County
Committee action.

(2) Fifteen calendar days after the
application’s receipt by the County

"Office if there are no other applications

pending.

{b) Notification of eligibility
determination. The County Supervisor
will promptly notify both the lender and
loan applicant in writing within 5
calendar days of the County
Committee’s determination.

- * w * L4

Administrative
- » n w E

C. Approval timeframes. The District
Director will monitor the processing of all
applications to ensure that each is processed
in a timely manner and receives a final
disposition (i.e., approval, rejection, or
withdrawal) within 30 calendar days. If an
application is not approved or disapproved
30 calendar days after all necessary
information is received, the following steps
will be taken:

(1) The County Supervisor will make sure
that the data in the County Office MRS data
base regarding the application are up-to-date,
and that the reason it remains pending is
noted. A selection of reasons is listed in
MRS.

(2) Every week the District Director will
generate a report, using the FmHA FOCUS
Ad-Hoc Reporting System. based on the
weekly upload of information from each
County Office MRS data base. The District
Director will note each complete application
pending more than 30 calendar days, and
immediately take steps to ensure that final
disposition on the application is taken no
later than 60 calendar days after receipt of
the complete application.

(3) The Administrator will utilize MRS
data and any other information available to
comply with any statutory reporting
requirements concerning the status of
applications.

§1980.116 [Amended]

8. Section 1980.116 is amended by
removing the words “‘as set out in
subpart A of part 1910 of this chapter,”
from the last sentence.

Dated: November 8, 1993.

Bob J. Nash,

Under Secretary for Small Community and
Rural Development.

{FR Doc. 93-31078 Filed 12-28-93; 8:45 am|
BILLING CODE 3410-07-U

7 CFR Part 1955
RIN 0575-AB63

Providing Additional Notice to Indian
Tribes and Tribal Members; Lease With
Option To Purchase Farmer Program
Farm Real Estate Properties

AGENCY: Farmers Home Administration,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Farmers Home
Administration (FmHA) is amending its
regulations to allow additional
notification end bidding instructions
when dealing with the acquisition of
real estate which is located on a
federally recognized Indian Reservation.
It also deals with the manner in which
FmHA is allowed to dispose of
inventory farm property through the use
of lease with an option to purchase.
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This action is necessary due te
provisions in the Agricultural Credit
Improvemsnt Act of 1992 dated October*
28, 1992, that requires the Agency to
take certain actions when it becomes
apparent that the Native American
borrower owner/operator is unable to
continue their operation. The intended
effect is to ensure that timely and
effective notification is made in order to
allow real estate to be acquired either by
the former owner/operator or the tribe
in which the real estate is located.

DATES: Interim rule effective on
December 19, 1993. Written comments
must be submitted on or befere January
28, 1994.

ADDRESSES: Submit written comments,
in duplicate, to the Office of the Chisf,
Regulations, Analysis and Control
Branch (RACB), Farmers Home
Administration, USDA, room 6348,
South Agricultural Building, 14th Street
and Independence Avenus, SW.,
Washington, DC 20250. All written
comments made pursuant to this notice
will be available for public inspection
during regular working hours at the
above address.

FOR FURTHER INFORMATION CONTACT:

Gary Waest, Senior Loan Officer, Farmer
Programs Loan Servicing and Property
Management Division, Farmers Home
Administration, USDA, Room 5437,
South Agricultural Building, 14th and
Independence Avenue, SW.,
Washington, DC 20250, Telephone {202)
690-4008.

SUPPLEMENTARY INFORMATION:
Classification

‘We are issuing this interim rule in
conformance with Executive Order
12866, and we have determined that it
is not a “significant regulatory action.”
Based on information compiled by the -
Department, we have determined that
this interim rule:

(1) Would have an effect on the

economy of less than $100 million;

(2) Would not adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Would not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(4) Would not alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or rights and

-obligations of recipients thereof; and

'(5) Would not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or

principles set forth in Executive Order
12866.

Intergovernmental Consultation

1. For the reasons set forth in the final
rule related to Notice 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983),
and FmHA Instruction 1940-],
“Intergovernmental Review of Farmers
Home Administration Programs and
Activities” (December 23 1983},
Emergency Loans, Farm Operating
Loans, and Farm Ownership Loans are
excluded with the exception of nonfarm
enterprise activity from the scope of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. )

2. The Soil and Water Loans Program
is subject to the provisions of Executive
Order 12372 and FmHA Instruction
1940-].

Programs Affected

These changes affect the following
FmHA programs as listed in the Catalog
of Federal Domestic Assistance:
10.404—Emergency Loans
10.406—Farm Operating Loans
10.407—Farm Ownership Loans
10.416—Soil and Water Loans

" Environmental Iinpact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of FmHA that the
proposed action does not constitute a
major Federal action significantly
affecting the quality of the human
environment, and in accordance with
the National Environmental Policy Act
of 1969, Public Law 91-190, an
Environmental Impact Statement is not
required.

Discussion of Interim Rule
The purpose of this interim rule is to

‘initiate the process of implementing

provisions of the Agricultural Credit
Improvement Act of 1992. Several
sections of the Bill refer to the disposal
of farm real estate. Section 16 states that
if a farm has been classified as surplus
and FmHA has been unable to sell the

. property, it would be permissible to

offer the property for lease with an
option to purchase to any party who
may meet the requirements for FmHA
assistance. Section 17 of the ebove
mentioned Act requires that FmHA
provide additional notice to those
Native American borrowers who are
unable to resolve their financial
difficulties through present FmHA
servicing action, that they could convey
their property to FmHA and that FmHA
will accept their offer under certain
conditions. This section also provides

that the tribe which has jurisdiction
over the reservation on which the real
estate is located will receive notification
prior to acquisition by FmHA. This
notice will inform the tribe that FmHA
has offered the borrower an opportunity
to convey the property to the
government, and if action is not taken
to convey the property, FmHA will
foreclose the account and the Agency..
will bid either the market value or the
debt owed to FmHA, whichever is
greater, at the foreclosure sale. The only
deviation from the amount of the
authorized bid will be for an allowance
related to the investigation and clean-up
of environmental hazards, such as
hazardous waste. Other changes of an
editorial nature may also be included.

List of Subjects in 7 CFR Part 1955

Foreclosure, Government acquired -
property, Sale of government acquired
property, Surplus government property.

Accordingly, chapter XVIII, title 7,
Cods of Federal Regulations is amended
as follows:

PART 1955—PROPERTY
MANAGEMENT

1. The authority citation for part 1955
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpart A—Liquidation of Loans
Secured by Real Estate and
Acquisition of Real and Chattel
Property

2. Section 1955.3 is amended by
adding, alphabetically, a definition for
“Loans to Native Americans" to read as
follows:

§1955.3 Definitions.

* * L] w *

Loans to Native Americans. Farmer
Program loans secured by real estate
located within the boundaries of a
federally recognized Indian reservation.
The Native American borrower-owner is
defined as the party who pledged real
estaté as collateral for an FP loan and-is

" the tribe or a member of the tribe w1th

control over the reservation.
* ~ " * x

3. Section 1955.9 is added to read as
follows:

§1955.9 Requirements for voluntary
conveyance of real property located within
a federally recognized indian Reservation
and owned by & Native American borrower-
owne.

(a) The borrower-owner is a member

‘of the tribe that has jurisdiction over the

reservation in which the real property is
located. An Indian tribe may also meet
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the Native American borrower-owner
criterion if it is indebted for FP loans.

(b} A voluntary conveyance will only
be accepted after all preacquisition
primary and preservation servicing
actions have been considered in
accordance with subpart S of part 1951
of this chapter.

{c) When all servicing actions have
been considered under subpart S of part
51 of this chapter and a positive
outcoms cannot be achieved, the
following additional actions are to be
taken:

(1) The County Supervisor will notify
the Native American borrower-owner
and the tribe by certified mail, return
receipt requested, and by regular mail if
the certified mail is not received, that:

(i) The borrower-owner may convey
the real estate security to FmHA and
FmHA will consider acceptance of the
property into inventory in accordance
with paragraph (d) of this section;

{ii) The borrower-owner must inform -

FmHA within 60 days from receipt of
this notice of the borrower-owner’s
decision to deed the property to FmHA;

(iii) FmHA must inform the borrower-
owner and the borrower-owner’s spouse
and children of leaseback/buyback
rights; :

(iv) A wetlands conservation
easement may be placed on the real
estate security which the borrower-

-owner deeds to FmHA and which
FmHA leases or conveys back to the
borrower-owner;

{v) The borrower-owner has the
opportunity to consult with the Indian
tribe that has jurisdiction over the
reservation in which the real property is
located, or counsel, to determine if State
or tribal law provides rights and
protections that are more beneficial than
those provided the borrower-owner
under FmHA regulations;

(vi) If the borrower-owner does not
voluntarily deed the property to FmHA,

(A) The Government may foreclose on
the property;

(B) In the event of foreclosure, the
property will be offered for sale;

(C) At the foreclosure sale, FmHA
must offer a bid for the property that is
equal to the fair market value of the
property, or the outstanding principal
and interest of the loan, whichever is
higher;

(D) At the foreclosure sale, the
property may be purchased by someone
other than the Government; and

(E) If the property is purchased by
another party, the property will not be
glaced in FmHA inventory and the

orrower-owner will forfeit the rights
and protections under FmHA
regulations,

(vii) FmHA shall accept the offer of
voluntary conveyance of the property
unless a hazardous substance as defined
in the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, is located on the property
and will require FmHA to take remedial
action to protect human health or the
environment if the property is taken
into inventory. In this case, a voluntary
conveyance will be accepted only if
FmHA determines that it is in the best
interests of the Government to acquire
title to the prc‘?erty.

(2) Reserved.

(d) When determining whether to
accept a voluntary conveyance of a
Native American borrower-owner’s real
property, the County Supervisor must
consider:

(1) The cost of cleaning or mitigating
the effects if a hazardous substance

. contamination is found on the property.

A deduction equal to the amount of the
cost of hazardous waste clean-up will be
made to the fair market value of the
property to determine if it is in the best
interest of the Government to accept
title to the property. FmHA will accept
the property if clear title can be
obtained and if the value of the property
after removal of hazardous substances
exceeds the cost of the hazardous waste
clean-up, .

(2) If the property is located within
the boundaries of a federally recognized
Indian reservation, and is owned by a
member of the tribe with jurisdiction
over the reservation, FmHA will credit
the Native American borrower-owner’s
account based on the fair market value
of the property or the FmHA debt
against the property, whichever is
greater.

4. Section 1955.10 is amended by
removing the words ‘', ‘Worksheet for
Accepting a Voluntary Conveyance of
Farmer Program Security Property into
Inventory,’” from the ninth sentence of
the introductory paragraph; by revising
the reference ‘§ 1955.10(h)” to read
*“§1955.10(g)” in the last sentence of
paragraph (f)(1) (iii); by redesignating
paragraphs (f)(2) (i) and (ii) as .
paragraphs (f)(2) (iv) and (v)
respectively; by adding new paragraphs
{(f(2) (i), (i1}, and (iii); and by revising
the introductory text of paragraph (f)(2),
and paragraphs (f)(3)(i)(M), (}(3)(ii)(F),
and (g)(1) to read as follows:

§1955.10 Voluntary conveyance of real
property by the borrower to the

Government.
* 4 L ] k] *
* N *

(2) Consolidated Farm and Rural

' Devel?fment Act (CONACT) loans to

individuals. For CONACT loans to

individuals, as defined in § 1955.3 of
this subpart, where the FmHA
indebtedness plus any prior liens
exceeds the market value of the
property, the County Committee must
take certain action if it is to recommend
that the borrower and any cosigner be
released from liability.

{i) Release from Iia%ility. The County
Committes must determine that the
borrower(s) and any cosigner do not
have reasonable ability to pay all or a
substantial part of the balance of the
debt owed after the voluntary
conveyance, taking into consideration
their assets and income at the time of
the conveyance; and that the borrower
and any cosigner have cooperated in
good faith, used due diligence to
maintain the security against loss, and
have otherwise fulfilled the covenants
incident to the loan to the best of their
ability; and they must recommend that
the borrower and any cosigner be
released from personal liability for any
balance due on the secured
indebtedness upon conveyance of the
property to the Government. This action
will be documented by checking the
appropriate block on Form FmHA 440-
2, “County Committee Certification or
Recommendation,” as specified in the
Forms Manual Insert (FMI).

(ii) Unsatisfied indebtedness. If the
County Committee does not recommend

- release from liability, the borrower must

be informed that the indebtedness
cannot be satisfied but a credit can be
given equal to the market value less
prior lien(s) (if any) and the borrower
will determine if the borrower wishes to
make a new offer an that basis. If a new
offer is made and accepted, the account .
will be handled as an unsatisfied
account as outlined in § 1955.18(f) of
this subpart. When the FmHA debt less
the market value and prior lien(s)
exceeds $150,000, release of liability
must be approved or disapproved by the
Administrator or designee; otherwise,
the State Director must approve or
disapprove the release of liability. All
cases requiring a release of liability will
be submitted for review in accordance
with Exhibit A (available in any FmHA
office).

(iii) Crediting accounts. FmHA will
credit the account of a Native American
borrower-owner whose real property
secured an FP loan with the fair market
value or the FmHA debt against the
property, whichever is greater. To

" receive such credit, the real property

must be located within the boundaries
of a federally recognized Indian
reservation and the County Committee
must certify that:

(A) The borrower-owner is a member
of a tribe or the tribe.
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(B) The property is located within the
confines of a federally recognized
Indian reservation.

* * * K *
3) * ® W

(i) * K W

(M) Form FmHA 440-2, executed in
accordance with the FMI, when '
applicable.

81) * *®

(F) Form FmHA 442-3;

* * *® * *
)} Closing of conveyance.

?1;) The cognvf(;yance};o the
Government will be considered closed
when the recorded deed has been
returned to FmHA, a certification of title
is received from the closing agent that
title is vested in the Government with
no outstanding encumbrances other
than the FmHA lien(s) or previously
approved prior liens, and the borrower
is notified of the acceptance of the
conveyance. For loans to organizations,
OGC will be requested to review the
case to verify that it was closed
properly. The property will be assigned
an ID number and entered into the
Acquired Property Tracking System
through the Automated Discrepancy
Processing System (ADPS) terminal in
the County Office.

] ® * * *

5. Section 1955.15 is amended by
adding the words “or tribal” after the
first occurrence of the word *“State" in
the second sentence of the introductory
text of paragraph (d)(3)(i); by adding a
sentence to the end of the introductory
paragraph and paragraph (d)(1); and by
revising the introductory text of
paragraph (d)(3)(i)(A) and paragraphs (f)
(1), (3}, and (6) to read as follows:

§1955.15 Foreclosure by the Government
of ioans secured by reai estate. -

* * * For real property located
within the confines of a federally
recognized Indian reservation and
owned by a Native American borrower,
proper notice of voluntary conveyance
must be given as outlined in § 1955.9

(c)(1) of this subpart.
(d) x % % .

(1) * * * For real property located
within the confines of a federally
recognized Indian reservation owned by
a Native American borrower-owner, an
analysis of whether FmHA should
acquire title must include facts which
demonstrate the fair market value after
considering the cost of clean-up of
hazardous substances on the property.
L] * * » ®

(3) * ® R

(i] * % &

{(A) Payment in full [see Exhibit D of
this subpart (available in any FmHA

office)] may consist of the following
means of fully satisfying the debt.

(f) Completion of foreclosure—(1)
Foreclosure advertisement for
organization loans subject to title VI of
the Civil Rights Act of 1964.—(i) The
advertisement for foreclosure sale of
property subject to title VI of the Civil
Rights Act of 1964 will contain a
statement substantially similar to the
following: “The property described
herein was purchased or improved with
Federal financial assistance and is
subject to the nondiscrimination
provisions of title VI of the Civil Rights
Act of 1964, section 504 of the
Rehabilitation Act of 1973 and other
similarly worded Federal statutes and

regulations issued pursuant thereto that

prohibit discrimination on the basis of
race, color, national origin, handicap,
religion, age or sex in programs or
activities receiving Federal financial
assistancs, for as long as the property
continues to be used for the same or
similar purposes for which the Federal
assistance was extended or for so lopg
as the purchaser owns it, whichever is
later.” At least 30 days before the
foreclosure sale, the County Supervisor
will notify, in writing, the Indian tribe
which has jurisdiction over the
reservation, and in which the real
property is owned by a Native American
member of said tribe that a foreclosure
sale will be conducted to resolve this
account, and will provide:

(A) Projected sale date and location;

(B) Fair market value of property;

(C) Amount FmHA will bid on the
property; and :

(D) Amount of FmHA dekt against the

prope_ll"tg.
(ii) The purchaser will be required to
sign Form FmHA 400-4, “Assurance
Agreement,” if the property will be used
for its original or similar purpaoses.

* L o »

{3) Expenses. Expenses which are
incurred in connection with foreclosure,
including legal fees, will be paid at the
time recommended by OGC by
processing the necessary documents as
outlined in § 1955.5 (d) of this subpart.
Costs will be charged as outlined in
FmHA Instruction 2024—-A (available in
any FmHA office).

* * ] * *

(6) Amount of Government'’s bid,
Except for FP loans and as modified by
paragraph (f)(7)(ii) of this section, the
Government'’s bid will be the amount of
FmHA'’s gross investment or the market
value of the security, whichever is less.
For real property located within-the
confines of a federally recognized
Indian reservation and which is owned

by an FmHA borrower who is a member
of the tribe with jurisdiction over the
reservation, the Government'’s bid will
be the greater of the fair market value or

. the FmHA debt against the property,

unless FmHA determines that, because
of the presence of hazardous substances
on the property, it is not in the best

-interest of the Government to bid such

amount, in which case there may be a
deduction from the bid for the costs for
hazardous material assessment and/or
mitigation. For FP loans, except as
modified by paragraph (f)(7)(ii) of this
section, the Government’s bid will be
the amount of FmHA's gross investment
or the amount determined by use of
Exhibit G-1 of this subpart, whichever
is less. When the foreclosure sale is
imminent, the State Director must
request the servicing official to submit
a current appraisal (in existing
condition) as a basis for determining the
Government'’s bid. Except for MFH
properties, if an FmHA appraiser is not
available, the State Director may
authorize an appraisal to be obtained by
contract from a source outside FmHA in
accordance with FmHA Instruction
2024-A (available in any FmHA office).
For MFH properties, prior approval of
the Assistant Administrator, Housing, is
necessary to procure an outside
appraisal.

* L] - * *

6. Section 1955.18 is amended by
revising the words “Part 1955 of this
chapter” to the words “this part” in the
last sentences of the introductory text of
paragraph (b) and paragraph (c), and by
revising the sixth sentence of paragraph
{a) and paragraph (d) to read as follows:

§1955.18 Actions required after
acquisition of property.
* * * * L ]

(@) * * * For MFH projects with
rental assistance, Form FmHA 194455
must be attached to Form FmHA 1965-
19 indicating the status of the rental
assistance while the property is in
inventory. * * *

* ® ® *® *

(d) Inventory account. The Finance
Office will establish an inventory
account under the Property ID Number
assigned. The value of the property
entered into the inventory account will
be the market value as of the date
acquired.

* * * * ®

Subpart C—Disposal of Inventory
Property

7. Section 1955.107 is amended by
adding the words ,'County Committee
Certification or Recommendation,’”’
following “Form FmHA 440-2" in
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paragraph (d){2) and by revising
paragraph (a) to read as follows:

§1955.107 Sale of sultable property
(CONACT).

L] - - » *

(a) Sale by FmHA. When possible, the
sale of suitable CONACT property
should be handled by County
Supervisors and District Directors. The
date Form FmHA 195540, “Notice of
Real Property for Sale,” is posted is the
date the property is offered for sale.
Farm property will be advertised for
sale by publishing, as a minimum, three
consecutive weekly announcements at
least twice annually, in at least one
newspaper that is widely circulated in
the county in which the farm is located.
Also, either Form FmHA 195540 or
Form FmHA 1955-41, “Notice of Sale,”
will be posted in a prominent place in
the County Office. If a program
applicant is not available locelly, the
official with responsibility for the
property will advise other FmHA
District and County Offices in the
market area of the availability of the
property. The second advertisement will
contain a paragraph that indicates that
if no party purchases the property,
FmHA will consider leasing the
property with or without an option to
purchase to any party that would be
able to meet the eligibility and priority
criteria established to purchase
inventory farm property. When
~ requested by the County Supervisor,
State Office Farmer Programs staff will

assist in publicizing property for sale or .

lease by informing other FmHA County,
District, and/or State Offices. Maximum
publicity should be given to the sale
under guidance provided by § 1955.146
of this subpart and care should be taken
to spell out eligibility criteria. Tribal
Councils or other recognized Indian
governing bodies having jurisdiction
over Indian reservations as defined in
§1955.103 of this subpart shall be
responsible for notifying those parties
listed in § 1955.66 (d)(2) of subpart B of
this part.

» » ® » L ]
Dated: October 26, 1993.

Bob Nash,

Under Secretary for Small Community and
Rural Development.

[FR Doc. 93-31077 Filed 12-28-93; 8:45 am]
BILLING CODE 3410-07-U

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 40, 50, 70, 72
RIN 3150-AE16

Self-Guarantee as an Additional
Financial Assurance Mechanism

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
for decommissioning licensed facilities
to allow certain non-electric utility
licensees to use self-guarantee as a
means of financial assurance. The rule
reduces the cost burden of financial
assurance while providing NRC with
sufficient assurance that
decommissioning costs will be funded.
This rule grants a petition for ‘
rulemaking (PRM~30-59) from General
Electric Company and Westinghouse
Electric Corporation and completes
action on the petition.

EFFECTIVE DATE: January 28, 1994.

FOR FURTHER INFORMATION CONTACT:
Clark Prichard, Office of Nuclear
Regulataory Research, U.S. Nuclear
Regulatory Commission, Washington DC
20555, telephone (301) 492-3734.

SUPPLEMENTARY INFORMATION:

Background

On January 11, 1993 (58 FR 3515), the
NRC published a notice of proposed
rulemaking thet would allow self-
guarantee as an additional mechanism
for complying with the regulations on
financial assurance for
decommissioning. This action was in
response to a petition for rulemaking
(PRM-30-59) from the General Electric
Company (GE) and the Westinghouse
Electric Corporation (Westinghouse).
The notice of receipt of the petition was
published on September 25, 1991 (56 FR
48445). The petitioners requested that
the NRC amend its decommissioning
regulations contained in 10 CFR parts
30, 40, 50, 70, and 72 to provide a
means for self-guarantee of
decommissioning funding costs by
certain NRC licensees who meet
stringent financial standards and related
reporting and oversight requirements.
The petitioners proposed that electric
utility reactor licensees under 10 CFR
part 50 not be affected by the proposals
in the petition.

Under the original decommissioning
regulations {53 FR 24018; June 27,
1988), licensees were permitted to
provide financial assurance for
decommissioning funding through

prepayment, insurance, surety bond,
letter of credit, or parent company
guarantee. Electric utilities were also
allowed to establish an external sinking
fund. The proposed rule sought public
comments on amendments to parts 30,
40, 50, 70, and 72 to allow self-
guarantee as an additional method of
complying with the decommissioning
requirements in those parts. ’

The objective of this rule is to reduce
the licensee’s cost burden without
causing adverss effects on public health
and safety. The regulatory analysis
developed for this rule estimates that
the annual industry cost savings would
be approximately $730,000 if all
licensees meeting the criteria use the
self-guarantee. This estimate is based on
rather conservative assumptions (i.e.,
$750,000 total decommissioning cost
per license); the actual cost savings may
be considerably greater.

The cost savings would result from
the elimination of the cost of third party
financial assurance for licensees
qualifying to use the self-guarantee.
Annual fees for leiters of credit, surety
bonds, and other forms of third party
financial assurance typically are
approximately 1.5 percent of the
amount of financial assurance provided.

A. Proposed Criteria

The proposed criteria for corporate
self-guarantee included these financial
criteria:

- (1) Tangible net warth of at least $1
billion; .

(2) Tangible net worth at least 10
times the current decommissioning cost
estimate (or the current amount required
if certification is used) for all )
decommissioning activities for which
the company is responsible as self-
guaranteeing licensee and as parent-
guarantor;

(3) Assets located in the United States
amounting to at least 90 percent of total
assets or at least 10 times the current
decommissioning cost estimate (or the
current amount required if certification -
is used); for all decommissioning
activities for which the company is
responsible as self-guaranteeing licensee
and as parent-guarantor;

{4) A current bond rating of AAA, AA,
or A as issued by Standard and Poors
(S&P), or Aaa, Aa, or A as issued by
Moodys.

Procedural requirements proposed
were:

(1) The company must have at least

- one class of equity securities registered

under the Securities Exchange Act of
1934;

(2) The company shall provide the
Commission with copies of all reports
filed with the Securities and Exchange
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Commission under section 13 of the
Securities Exchange Act of 1934;

(3) The company’s independent
certified public accountant must
compare the data used by the company
in the financial test with the company’s
independently audited yearend
financial statements;

(4) The company must repeat passage
of the test within 90 days after the close
of each succeeding fiscal year; and

{5) The company must notify NRC
within 90 days of any matters that may
come to the attention of the auditor that
may cause the auditor to believe that the
data specified in the financial test
should be adjusted and that the
company no longer passes the test.

The self-guarantee would be available
only for an applicant or licensee having
no parent company holding majority
control of its voting stock.

B. Alternative Criteria

Because a majority of commenters on
the notice of receipt of the petition
questioned the need for the financial
criteria to be so stringent, the
Commission offered an alternative set of
criteria to that of the petition as
contained in the proposed rule. The
alternative was'the same financial
criteria presented in the proposed rule,
without the $1 billion net worth
requirement.

company’s tangible net worth is an
important factor in determining its bond
rating. The rating itself, combined with
the other criteria, may be a sufficient
indicator of financial stability. Because
all firms qualifying would need an A or
better bond rating, this alternative may
not be riskier in terms of financial
assurance than the proposed rule. The
regulatory analysis examined the effects
on availability of the self-guarantee to
licensees of deleting the $1 billion
tangible net worth requirement from the
financial criteria in the proposed rule,
all other criteria remaining constant.
The conclusion was that this alternative,
if adopted, would allow an additional 7
firms to use the proposed self-guarantee.
(Approximately 20 firms would qualify
with the $1 billion criterion included.)
The additional availability would save
industry an estimated $130,000
annually and, since all firms would
need an A or better bond rating, would
maintain a high level of assurance. An
A or better bond rating indicates that a
company has substantial net worth. A
company which merits an A or better
bond rating has passed a stringent
review by the independent ratings
agencies of its ability to meet its
financial obligations. A report by
Moody'’s gives the default rate
associated with companies whose bonds

are rated A or above in 1 of the 3 years
prior to default as only 0.13 percent
annually.? In addition, all companies,
irrespective of their overall size, must
demonstrate that they possess tangible
net worth of at least 10 times the current
decommissioning cost estimate (or the
current amount required if certification
is used) for all decommissioning
activities for which the company is
responsible as self-guaranteeing license
and as parent grantor.

The alternate criteria, as well as the
criteria in the proposed rule, do not
apply to electric utilities, Electric
utilities would be excluded from using
self-guarantee under either set of
criteria. Public comments were
requested on.this alternative financial
criteria—the criteria in the proposed
rule without the $1 billion tangible net
worth requirement.

Minor Wording Changes

The proposed rule deleted the phrase
should the licensee default” from
§§ 30.35(f)(2), 40.36(e)(2),
50.75(e)(1)(iii}, 70.25(f)(2), and
72.30(c)(2) to accommodate self-
guarantes.

Summary of Public Comments

The Commission received fourteen
comment letters in response to the
publication of the notice of proposed
rulemaking. All but one of the letters
supported a revision of the
Commission’s regulations to allow self-
guarantee. The following is a summary
of significant public comments and the
Commission's response. A more
detailed analysis of public comments
has been prepared. This analysis is
available for inspection in the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington DC.

Opposition to Self-Guarantee

One commenter opposed the
proposed self-guarantee mechanism on
the grounds that current capabilities of
electronically transferring funds make
self-guarantee meaningless even if a
firm has initially demonstrated that it
has the required assets. The commenter
argued that recent failures of pensions
and health bensfits assured by self-
guarantee indicate that self-guarantees
cannot be trusted.

Response: NRC does not agree that a
well-designed self-guarantee mechanism
cannot be trusted to provide financial
assurance. Self-guarantees have been
used in a number of applications
without incurring the problems pointed
out by the commenter. The

1 Corporate Bond Defaults and Default Rates,
Moody’s Special Report, January, 1991, p. 32.

Environmental Protection Agency
currently allows self-guarantee as a
means of financial assurance for
cleanup of hazardous waste treatment,
storage, and disposal facilities. Because
the qualification to use self-guarantee is
based in large part on a specified bond
rating, the NRC believes that it is tying
the self-guarantee to an accurate
measure of the financial strength of the
self-guarantor. By requiring annual
recertification, and submission of SEC
reports, the NRC believes that potential
problem situations will be identified
and addressed in a timely manner.

Use of Self-Guarantee by Electric Power
Utility Licensees

One commenter indicated that electric
utilities licensed under Part 50, which
are prohibited from using the proposed
self-guarantee, should be allowed to use
that option. The commenter, pointing to
the Regulatory Analysis, argued that
NRC's stated reasons do not create a
strong technical basis for not allowing
nuclear power licensees to use self-
guarantee.

Response: The objective of the rule is
to reduce the licensee’s cost burden
without causing adverse effects on
public health and safety. The
Commission already allows electric
utilities to accumulate decommissioning
funds in an external sinking fund.
Unlike other licensees who are subject
to financial assurance for
decommissioning, electric utilities do
not have to provide the full amount of
required financial assurance ‘‘up front”
but can instead build up their sinking
funds over time. Thus, electric utilities
already are permitted a cost-reducing
financial assurance mechanism.

Requirement That 90 Percent of Total
Assets Be in the U.S.

One commenter suggested dropping
what is described as the requirement
that self-guarantors demonstrate that 90
percent of their total assets are located
in the United States, because otherwise
some large, multinational companies
will be excluded from using the self-
guarantee simply because a majority of
their assets may be outside the U.S.

Response: The proposed self-
guarantee financial test included a
provision requiring the self-guarantor to
show that it had assets located in the
United States amounting to at least 80
percent of total assets or at least 10
times the total current decommissioning
cost estimate (or the current amount
required if certification is used) for all

ecommissioning activities for which

- the company is responsible as a self-

guaranteeing licensee and as parent-
guarantor. A licensee using self-
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guarantee does not have to show that 80
percent of its assets are in the United
States. The licensee could show that it
has assets in the U.S. amounting to at
least 10 times decommissioning costs. A
large, multinational corporation should
readily be able to demonstrate that it has
assets in the United States amounting to
at least 10 times the decommissioning
responsibilities.

Net Worth Criterion

Several commenters favored the self
guarantee concept but argued for less
stringent financial criteria.

Response: The Commission has
considered various alternative financial
criteria. It has decided to drop the $1
billion tangible net worth criterion.
However, tangible net worth will be an
important factor in the requirements for
+slf-guarantee for several reasons:

(1) The financial criteria in the final
rule contain the requirement that to
qualify to use self-guarantes, a licensee
must have tangible net worth at least 10
times decommissioning costs, and

(2) A company must have at least an
A bond rating. The A or better bond
rating indicates that a company has
substantial net warth. Net worth is an ~
important factor in comprising a bond
rating.

Bond ratings are reviewed often, and
changed in response to changes in the
issuer’s financial condition. A bond
rating of A or better assures that the
financial strength of a licensee offering
a self-guarantee has been independently
reviewed and affirmed. It provides an
excellent guide to the ability of a
company to meet its obligations.
According to Moodys, default rates
associated with companies whose bonds
are rated A or above in 1 of the 3 years
prior to default are 0.13 percent
annually.2 .

The criteria for parent guarantee were
given consideration as financial criteria
for self-guarantee in the final rule.
Under current NRC decommissioning
regulations, the parent company of a
licensee that meets the financial criteria
in 10 CFR part 30, appendix A may
guarantee that funds will be available to
decommission the facility of its
subsidiary licensee. The financial
criteria for the NRC parent guarantee
include a lower bond rating (BBB or
Baa) requirement and a lower net worth
times decommissioning cost
requirement (6, rather than 10 times
decommissioning costs) than the criteria
in this rule.

The Commission has decided ageinst
using the criteria for parent guarantee in

2 Corporate Bond Defaults and Default Rates,
Mnody’s Special Report, January 1991, p. 32.

the rule. This is the first instance in
which self-guarantes is being allowed
under the Commission’s
decommissioning regulations. The
Commission prefers that the more
conservative criteria be used. At some
future time, when the Commission has
gained some experience with self-
guarantes, it may consider an
appropriate revision of the financial
criteria.

Use of Self-Guarantee by Non-Profit
Entities

Several commenters suggested that
NRC should amend the proposed rule to
allow universities and other non-profit
entities to use self-guarantes. They
argued that many non-profit entities
have been in existence and been
financially stable for long periods of
time. These commenters proposed
several alternative criteria, including
size of endowments, that they said
could be used to assess the financial
strength of non-profit entities.

Response: NRC plans to begin shortly
a study of extending the availability of
cost-saving financial assurance
alternatives to non-profit entities other
than universities. A similar study for
universities will be deferred until after
planned rulemaking on fee recovery.
However, including these non-profit
entities in the self-guarantee program
established by this rulemaking presents
certain problems. The analysis which
was prepared to evaluate the financial
criteria in the proposed rule did not
include non-profit entities. In order to
extend the use of self-guarantees to non-
profit entities, new criteria would have
to be developed to assess the financial
strength of the non-profit licensees.
Development of financial criteria to
assess the qualifications of a non-profit

- entity to provide a self-guarantee is

likely to require detailed consideration
of the different financial accounting
methods used by medical institutions.
The financial accounting and reporting
of non-profit entities are unique and
substantially different from the
accounting and reporting of for-profit
entities. '
The financial reporting practices of
public and private hospitals generally
follow standards for these institutions
established by the American Institute of
Certified Public Accountants.
Development of financial criteria for a
self-guarantee for hospitals also would
invo?ve analysis of the various
accounting funds utilized and
establishment of adequate criteria.
NRC's review of decommissioning
financial assurance submissions
identified third-party financial

mechanisms, such as surety bonds and

N

letters of credit, as well as escrows and
trusts, as the financial mechanisms used
most often by private non-profit entities.
In a few instances, private non-profit
entities have sought to use parent
company guarantees. Publicly owned
non-profit entities, particularly public
universities, have sought to use
statements of intent {a financial .
assurance mechanism available only to
government licensees). To the extent
that non-profit entities have been able to
make use of guarantees or statements of
intent, cost saving financial assurance
alternatives already exist for those
licensees.

The Commission anticipates that in
the future it will carry out a study of
potential self-guarantee criteria for non-
profit licensees other than universities.
Because of the time required for such a
study however, it cannot include non-
profit entities in the self-guarantee
program established by this rulemaking.
The NRC will review the situation
relative to universities after its planned
rulemaking on fee recovery.

Requiring Additional Written
Commitment by Self-Guarantors

One commenter recommended adding
a requirement that self-guarantors
execute a binding commitment to make
the necessary funds available for
decommissioning. Under this
recommendation, in addition to

~submitting proof of the required

financial strength, the self-guarantor
would also have to submit a written
agreement that, upon issuance of an
order by the Commission to undertake
decommissioning, the licensee will set
up a trust fund in, favor of the
Commission, or obtain other surety
accessible to the Commission.
Response: The addition of a written
commitment is a useful suggestion. A
provision is being included in the self-
guarantee requirements calling for the
licensee to provide the Commission
with a written guarantee (& written
commitment by a corporate officer)
stating that the licenses will fund and
carry out the required decommissioning
activities, or, upon issuance of an order
by the Commission, it will set up and
fund a standby trust with sufficient
funds to carry out the required
decommissioning activities based on the
current cost estimates.

Changes From the Proposed Rule

There are only three changes from the
proposed rule. First, the specific $1
billion tangible net worth criterion has
been deleted from the financial criteria
required for a non-electric utility
licensee to use self-guarantee. The
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financial criteria included in the final
rule are: .

(1) Tangible net worth at least 10
times the total current decommissioning
cost estimate (or the current amount
required if certification is used) for all
decommissioning activities for which
the company is responsible as self-
guaranteeing licenses and as parent-
guarantor.

(2) Assets located in the United States
amounting to at least 90 percent of total
assets or at least 10 times the total
current decommissioning cost estimate
(or the current amount required if
certification is used) for all.

. decommissioning activities for which
the company is responsible as self-
guaranteeing licensee and as parent-
guarantor.

(3) A current rating for its most recent
bond issuance of AAA, AA, or A as
issued by Standard and Poors (S&P), or
Aaa, Aa, or A as issued by Moodys.

As used by the ratings agencies, an A
rating marks a discrete point on the
ratings scale, different from A—. An A—
or lower rating would not be acceptable.

The second changs is the addition of
the requirement for the licensee to
provide the Commission with a written
guarantee,

The third change is that additional
language has been added to Appendix B
to clarify procedural requirements for
notification of the Commission and
provision of alternate financial
assurance if a licensese no longer mests
the requirements for self-guarantes.

Agreement State Compatibility

Section 72.30 is assigned Division 4
compatibility, since regulation of
independent storage of spent nuclear
fuel and high-level radioactive waste are
functions reserved to the NRC pursuant
to the Atomic Energy Act.

Sections 30.35, 40.36, and 70.25 are
currently considered Division 2
compatibility. The addition of the self-
guarantee mechanism for providing the
required financial guarantee does not
.change the division of compatibility.
Division 2 compatibility allows the
Agresment States flexibility to be more
stringent. The agreement States must
provide mechanisms in their

regulations, but dus to the specific State

financial regulations, certain
mechanisms may not be acceptable in
their States. Limiting the mechanisms to
a subset of those provided for in the
NRC regulations is within the flexibility
provided in Division 2 compatibitity.
Environmental Impact: Categorical
Exclusion

The NRC has determined that this
regulation is the type of action

described as a categorical exclusion in
10 CFR 51.22{(c}(10)(i). Therefore,
neither an environmental impact
statement nor an environmental
assessment has been prepared for this
regulation.

Paperwork Reduction Act Statement

This rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
{44 U.5.C. 3501, et seq.). These
requirements have been approved by the
Office of Management and Budget,
approval numbers: 3150-0017,-0020,
and -0009.

The public reporting burden for this
collection of information is estimated to
average 19 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
the Information and Records
Management Branch (MNBB-7714),
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-3019, (3150~
0017, -0020, and -0008), Office of
Management and Budget, Washington,
DC 20503. -

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this regulation.
The analysis examines the costs and
benefits of the alternatives considered
by the Commission. The analysis is
available for inspection in the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the analysis may be
obtained from Clark W. Prichard, Office
of Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC, 20555 telephone (301)
492-3734.

Regulatery Flexibility Certification

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 605(b), the
Commission certifies that this rule will
not have a significant economic impact
upon a substantial number of small
entities. The licensees affected by this
rule do not fall within the scope of the
definition of “small entities” set forth in
the Regulatory Flexibility Act or the size
standards of the NRC applicabletoa .
small business {56 FR 56671; November
6, 1991).

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not -
apply to this rule and, therefore, that a
backfit analysis is not required for this
rule, because these amendments do not
involve any provisions which would
impose backfits as defined in 10 CFR
50.109(a)(1).

List of Subjects
10 CFR Part 30

'Byproduct material, Criminal penaity,
Government contracts,
Intergovernmental relations, Isotopes,
Nuclear material, Rediation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 40

Criminal penalty, Government
contracts, Hazardous materials
transportation, Nuclear materials,
Reporting and recordkeeping
requirements, Source material,
Uranium.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalty, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 70

Criminal penalty, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Penalty, Radiation protection, Reporting
and recordkeeping requirements,
Scientific equipment, Security
measures, Special nuclear material.

10 CFR Part 72

Manpower training programs, Nuclear
materials, Occupational safety and
health, Reporting and recordkeeping
requirements, Security measures, Spent
fuel. '

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1854, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following .
amendments to 10 CFR parts 30, 40, 50,
70, and 72.

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

1. The authority citation for part 30
continues to read as follows:
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Authority: Secs. 81, 82, 161, 182, 183, 186,
68 Stat. 935, 948, 953, 954, 955, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 58486).

Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 30.34(b) also issued under sec. 184,
68 Stat. 954, as amended (42 U.S.C. 2234).
Section 30.61 also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

2. In § 30.8 paragraph (b) is revised to
read as follows:

§30.8 Information collection
requirements: OMB approval.

L] * - * »*

{(b) The approved information
collection requirements contained in
this part appear in §§ 30.9, 30.11, 30.15,
30.19, 30.20, 30.32, 30.34, 30.35, 30.36,
30.37, 30.38, 30.50, 30.51, 30.55, 30.56,
and appendix A and B to this part.

L

L] * * k]

3. In § 30.35, the introductory text of
paragraph (f)(2) is revised to read as
follows:

§30.35 Financial assurance and
recordkeeping for decommissioning.
L 4 ® * » *

(f) * ® %

(1) X x x )

(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surety method may be
in the form of a surety bond, letter of
credit, or line of credit. A parent
company guarantes of funds for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix A of this part. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. A guarantsee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix B of this part. A guarantee by
the applicant or licensee may not be
used in combination with any other
financial methods to satisfy the
requirements of this section or in any
situation where the applicant or
licensee has a parent company holding
majority control of the voting stock of
the company. Any surety method or
insurance used to provide financial
assurance for decommissioning must

contain the following conditions:
L] L » n L 4

4. A new appendix B is added to part
30 to read as follows:

Appendix B to Part 30—Criteria
Relating to Use of Financial Tests and
Self Guarantees for Providing
Reasonable Assurance of Funds for
Decommissioning

I Introduction

An applicant or licensee may provide
reasonable assurance of the availability of
funds for decommisstoning based on
furnishing its own guarantee that funds will
be available for decommissioning costs and
on a demonstration that the company passes
the financial test of Section II of this
appendix. The terms of the self-guarantee are
in Section I1I of this appendix. This appendix
establishes criteria for passing the financial
test for the self guarantee and establishes the
terms for a self-guarantee.

II. Financial Test

A. To pass the financial test, a company
must mest all of the following criteria:

(1) Tangible net worth at least 10 times the
total current decommissioning cost estimate
(or the current amount required if
certification is used) for all decommissioning
activities for which the company is .
responsible as self-guaranteeing licenses and
as parent-guarantor.

{(2) Assets located in the United States
amounting to at least 90 percent of total
assets or at least 10 times the total current
decommissioning cost estimate (or the
current amount required if certification is

" used) for all decommissioning activities for

which the company is responsible as self-
guaranteeing licensee and as parent-
guarantor.

(3) A current rating for its most recent bond
issuance of AAA, AA, or A as issued by
Standard and Poors (S&P), or Aaa, As, or A
as issued by Moodys.

B. To pass the financial test, a company
must meet all of the following additional
requirements:

(1) The company must have at least one
class of equity securities registered under the
Securities Exchange Act of 1934.

(2) The company’s independent certified
public accountant must have compared the
data used by the company in the financial
test which is derived from the independently
audited, yearend financial statements for the
latest fiscal year, with the amounts in such
financial statement. In connection with that
procedure, the licensee shall inform NRC
within 90 days of any matters coming to the
attention of the auditor that cause the auditor
to believe that the data specified in the
financial test should be adjusted and that the
company no longer passes the test.

(3) After the initial financial test, the
company must repeat passage of the test
within 90 days after the close of each
succeeding fiscal year.

C. If the licensee no longer meets the
requirements of Section IL.A. of this
appendix, the licensee must send immediate
notice to the Commission of its intent to
establish alternate financial assurance as
specified in the Commission’s regulations
within 120 days of such notice.

1I. Company Self-Guarantee

The terms of a self-guarantee which an
gjplicant or licensee furnishes must provide

at:

A. The guarantee will remain in force
unless the licensee sends notice of
cancellation by certified mail to the
Commission. Cancellation may not occur,
however, during the 120 days beginning on
the date of receipt of the notice of
cancellation by the Commission, as
evidenced by the return receipt.

B. The licensee shall provide alternative
financial assurance as specified in the
Commission’s regulations within 90 days
following receipt by the Commission of a
notice of cancellation of the guarantee.

C. The guarantee and financial test
provisions must remain in effect until the
Commission has terminated the license or
until another financial assurance method
acceptable to the Commission has been put
in effect by the licensee.

D. The licensee will promptly forward to
the Commission and the licensee’s
independent auditor all reports covering the
latest fiscal year filed by the licensee with the
Securities and Exchange Commission
pursuant to the requirements of section 13 of
the Securities and Exchange Act of 1934.

E. If, at any time, the licensee’s most recent
bond issuance ceases to be rated in any .
category of A" or above by either Standard
and Poors or Moodys, the licensee will -
provide notice in writing of such fact to the
Commission within 20 days after publication
of the change by the rating service. If the
licensee's most recent bond issuance ceases
to be rated in any category of A or above by
both Standard and Poors and Moodys, the
licensee no longer meets the requirements of
Section I A. of this appendix.

F. The applicant or licensee must provide
to the Commission a written guarantee (a
written commitment by a corporate officer)
which states that the licensee will fund and
carry out the required decommissioning
activities or, upon issuance of an order by the
Commission, the licensee will set up and
fund a trust in the amount of the current cost
estimates for decommissioning.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

5. The authority citation for part 40
continues to read as follows:

Authority: Secs. 62, 63, 64, 65, 81, 161,
182, 183, 186, 68 Stat. 932, 933, 935, 948,
953, 954, 955, as amended, secs. 11e(2), 83,
84, Pub. L. 95604, 92 Stat. 3033, as
amended, 3039, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2014(e)(2), 2092, 2093,
2094, 2095, 2111, 2113, 2114, 2201, 2232,
2233, 2236, 2282); sec. 274, Pub. L. 86-373,
73 Stat. 688 (42 U.S.C. 2021); secs. 201, as
amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846); sec. 275, 92 Stat. 3021, as amended by
Pub. L. 97-415, 96 Stat. 2067 (42 U.S.C.
2022).

Section 40.7 also issued under Pub. L. 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 40.31(g) also issued under sec. 122,
68 Stat. 939 (42 U.S.C. 2152). Section 40.46
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also issued under sec. 184, 68 Stat. 854, as
amended (42 U.S.C. 2234). Section 40.71 also
issued under sec. 187, 68 Stat. 955 (42U.8.C.
2237).

6. In § 40.8 paragraph (b) is revised to
read as follows:

§40.8 Information collection
requirements: OMB epproval.
* * ” * *

(b) The approved information
collection requirements contained in
this part appear in §§ 40.25, 40.26,
40.31, 40.35, 40.36, 40.42, 40.43, 40.44,
40.60, 40.61, 40.64, 40.65, and appendix
A to this part.

x * * * *

7. In § 40.36 the introductory text of
paragraph (e)(2) is revised to read as
follows:

§40.36 Financial assurance and
recordkeeping for decommissioning.
* * * * * *

(8) * * x

{2) A surety method, insurance, or
other guarantee method. Thess methods
guarantes that decommissioning costs
will be paid. A surety method may be
in the form of a surety bond, lstter of
credit, or line of credit. A parent
company guarantee of funds for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix A of 10 CFR part 30. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. A guarantee of funds by the
applicant or licensee for
decommissiening costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix B of 10 CFR part 30. A
guarantee by the applicant or licensee
may not be used in combination with
any other financial methods to satisfy
the requirements of this section or in
any situation where the applicant or
licenses has a parent company holding
majority control of the voting stock of
the company. Any surety method or
insurance used to provide financial
assurance for decommissioning must
contain the following conditions:

* * * - *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

8. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,

202, 206, 88 Stat. 1242, as amended, 1244,
1246 {42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 936, 955, as amended {42 U.S.C.

12131, 2235); sec. 102, Pub. L. 91-190, 83 Stat.

853 {42 U.S.C. 4332). Sections 50.13,
50.54(dd), and 50.103 also issued undsr sec.
108, 68 Stat. 939, as amended (42 U.S.C.
2138). Sections 50.23, 50.35, 50.55, and 50.56
also issued under sec. 185, 68 Stat. 955 {42
U.S.C. 2235). Sections 560.33a, 50.55a and
Appendix Q also issued under sec. 102, Pub.
L. 91190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 {42 U.5.C. 5844).
Sections 50.58, 50.91, and 50.82 also issued
under Pub. L. 87415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Sections 50.80 - 50.81 also issued under sec.
184, 68 Stat. 954, as amended (42 U.S.C.
2234). Appendix F also issued under sec.
187, 68 Stat. 955 (42 U.S.C 2237).

- 9. In §50.8 paragraph (b) is revised to
read as follows:

§50.8 Information collection
requirements: OMB approval.
« * ® L3 *

{b) The approved information
collection requirements contained in
this part appear in § § 50.30, 50.33,
50.33a, 50.34, 50.34a, 50.35,50.36,
50.36a, 50.48, 50.49, 50.54, 50.53,
50.55a, 50.58, 50.60, 50.61, 5Q.63, 50.64,
50.65, 50.71, 50.72, 50.75, 50. 80, 50.82,
50.90, 50.91, and appendices A, B, E, G,
H,LJ,K.M, N, O, Q, and R to this part.

10. In § 50.75 the introductory text of
paragraph (e}(1)(iii) and paragraph
(e)(2)(iii} are revised to read as follows:

§50.75 Reporting and recordkeeping for
decommissioning planning.
L] » * * *

(e) * * W

(1) ® *k ®

(iii) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surety method may be
in the form of a surety bond, letter of
credit, or line of credit. Any surety
method or insurance used to provide
financial assurance for
decommissioning must contain the

following conditions:
* * * * *
(2) ® K *

(iii) A surety method, insurauce, or
other guarantee method. A parent
company guarantee of funds for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix A of 10 CFR part 30. A parent

“company guarantee may not be used in

combination with ather financial
methods to satisfy the requirements of

this section. A guarantee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix B of 10 CFR part 30. A
guarantee by the applicant or the
licensee may not bs used in
combination with any other financial
methods to satisfy the requirements of
this section or in any situation where
the applicant or licensee has a parent
company holding majority control of the

voting stock of the company.
» L4 * ® *

PART 70-—-DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

11. The authority citation for part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282); secs.
201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also

.issued under sec. 57d, Pub. L. 93-377, 88

Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under sec. 184, 68 Stat. 954,
as amended (42 U.S.C. 2234). Section 70.61
also issued under secs. 186, 187, 68 Stat, 955
(42 U.S.C. 2236, 2237). Section 70.62 also
issued under sec. 108, 68 Stat, 939, as
amended (42 U.S.C. 2138).

12. In §70.25, the introductory text of
paragraph (£)(2) is revised to read as
follows:

§70.25 Financial assurance &nd
recordkeeping for decommissioning.
L 8 4 w L ] *®

* ®* %

(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surety method may be
in the form of a surety bond, letter of
credit, or line of credit. A parent
company guarantee of funds for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix A of 10 CFR part 30. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. A guarantee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix B of 10 CFR part 30. A
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guarantee by the applicant or the
licensee may notbe used in
combination with any other financial
methods to satisfy the requirements of
this section or in any situation where
the applicant or licensee has a parent
company holding majority control of the
voting stock of the company. Any surety
method or insurance used to provide
financial assurance for
decommissioning must contain the
following conditions:

L] ® * ® *

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

13. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851); sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332);
Secs. 131, 132, 133, 135, 137, 141, Pub. L.
97-425, 96 Stat. 2229, 2230, 2232, 2241, sec.
148; Pub. L. 100-203, 101 Stat. 1330-235 {42
U.S.C. 10151, 10152, 10153, 10155, 10157,
10161, 10168).

Section 72.44(g) also issued under secs.
142(b} and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec-134, Pub. L. 97—425, 96 Stat, 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart ] also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.

10101, 10137(a), 10161(h)). Subparts Kand L -

are also issued under sec. 133, 98 Stat. 2230
{42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

15. In § 72.30 the introductory text of
. paragraph (c)(2) is revised to read as
follows:

§72.30 Decommissioning planning
including financing and recordkeeping.
®* » L] » ]

(C) * k n

(2) A surety method, insurancs, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surety method may be
in the form of a surety bond, letter of
credit, or line of credit. A parent
company guarantee of funds for
decommissioning costs based on a

financial test may be used if the
guarantee and test are as contained in
appendix A of 10 CFR part 30. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. A guarantee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix B of 10 CFR part 30. A
guarantee by the applicant or the
licensee may not be used in
combination with any other financial
methods to satisfy the requirements of
this section or in any situation where
the applicant or licensee has a parent
company holding majority control of the
voting stock of the company. Any surety
method or insurance used to provide
financial assurance for
decommissioning must contain the
following conditions:
L] * L L 4 »

Dated at Rockville, MD, this 2d day of
December 1993.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
[FR Doc. 93-31767 Filed 12-28-93; 8:45 am]
BILLING CODE 7500-01-P

DEPARTMENT OF ENERGY

10 CFR Part 780
Patent Compensation Board
Regulations

AGENCY: Department of Energy (DOE).
ACTION: Final Rulemaking.

SUMMARY: Today's rule amends the
Department'’s Patent Compensation
Board regulations to comply with the
North American Free Trade Agreement,
commonly referred to as “NAFTA,” and
its implementing legislation. These
regulations are amended in response to
the Statement of Administrative Action
on NAFTA that was submitted to
Congress under section 1103 of the
Omnibus Trade and Competitiveness
Act of 1988 (19 U.S.C. 2903) where the
Administration expressed its intent to
amend regulations as required to
implement U.S. obligations under the
agreement at the time NAFTA enters
into force. House Document 103-159,
vol. 1. :

EFFECTIVE DATE: January 1, 1994.

FOR FURTHER INFORMATION CONTACT: Sue
Hagarman, Office of the Assistant
General Counsel for Intellectual
Property (GC—42), U.S. Department of
Energy, Washington, DC 20585, (202)
586-3499.

SUPPLEMENTARY INFORMATION: :
1. Background. -

A. Discussion.
I1. Procedural Requirements.

A. Review Under Executive Order 12866.

B. Review Under Executive Order 12778,

C. Review Under the Regulatory Flexibility
Act.

D. Review Under the Paperwork Reduction
Act,

E. Review Under Executive Order 12612.

F. Review Under the National
Environmental Policy Act.

G. General.

I. Background
A. Discussion

The effect of Article 1709(10) of
NAFTA is to limit the extent to which
a government that is a party to NAFTA
may allow the use of a patent without
the patent owner’s permission, i.e.,
compulsorily license a patent.

Section 104(b) of the North American
Free Trade Agreement Implementation
Act (Act), Pub. L. 103~182, provides
that appropriate officers of the United
States may issue necessary regulations
to ensure that a provision of NAFTA,
such as Article 1709(10), is fully
effective on the date that NAFTA enters
into force, subject to the restriction that
the effective date of such regulations is
no earlier than the date of entry into
force. Section 101(b) of the Act
authorizes the President to exchange
notes with the Government of Canada or
Mexico, providing for entry into force,
on or after January 1, 1994. On page 14
of the Statement of Administrative
Action on NAFTA that was submitted to
Congress under section 1103 of
Omnibus Trade and Competitiveness
Act of 1988 (19 U.S.C. 2903), there is an
expression of the Administration’s
intent to amend regulatipns as required
to implement U.S. obligations under the
agreement at the time NAFTA enters
into force. House Document 103-159,
vol. 1,

Section 153 of the Atomic Energy Act
authorizes the Department of Energy
(DOE) to issue compulsory licenses
under certain conditions, 42 U.S.C.
2183. The DOE regulations (10 CFR part
780), which implement section 153, set
forth the procedures to ba followed
when compulsorily licensing a patent.
The DOE regulations include the
requirements of paragraphs (a) and (i}~
(1) of Article 1709(10). 10 CFR 780.10
and 780.30. However, all of the
requirements of each of paragraphs (b)-
(h) of Article 1709(10) are not so
included.

Article 1709(10) of NAFTA reads as
follows:

Where the law of a Party allows for use of
the subject matter of a patent, other than that



b

Federal Register / Vol. 58, No. 248 / Wednesday, December 29, 1993 / Rules and Regulations 68733

use allowed under paragraph 6, without the
authorization of the right holder, including
use by the government or other persons
authorized by the government, the Party shall
respect the following provisions: '

(a) Authorization of such use shall be
.considered on its individual merits;

(b) Such use may only be permitted if,
prior to such use, the proposed user has
made efforts to obtain authorization from the
right holder on reasonable commercial terms
and conditions and such efforts have not
been successful within a reasonable period of
time. The requirement to make such efforts
may be waived by a Party in the case of a
national emergency or other circumstances of
extreme-urgency or in cases of public non-
commercial use. In situations of national
emergency or other circumstances of extreme
urgency, the right holder shall, nevertheless,
be notified as soon as reasonably practicable.
In the case of public non-commercial use,
where the government or.contractor, without
making a patent search, knows or has
demonstrable grounds to know that a valid
patent is or will be used by or for the
government, the right holder shall be
informed promptly;

(c) The scope and duration of such use
shall be limited to the purpose for which it
was authorized;

(d) Such use shall be non-exclusive;

(e) Such use shall be non-assignable,
except with that part of the enterprise or
goodwill that enjoys such use;

(f) Any such use shall be authorized
predominantly for the supply of the Party’s
domestic market;

(g) Authorization for such use shall be
liable, subject to adequate protection of the
legitimate interests of the persons so
authorized, to be terminated if and when the
circumstances that led to it cease to exist and
are unlikely to recur. The competent
authority shall have the authority to review,
on motivated request, the continued
existence of these circumstances;

(h) The right holder shall be paid adequate
remuneration in the circumstances of each
case, taking into account the economic value
of the authorization;

(i) The legal validity of any decision
relating to the authorization shall be subject
to judicial or other independent review by a
distinct higher authority;

(j) Any decision relating to the
remuneration provided in respect of such use
shall be subject to judicial or other
independent review by a distinct higher
authority;

(k) The Party shall not be obliged to apply
the conditions set out in subparagraphs (b)
and (f) where such use is permitted to
remedy a practice determined after judicial
or administrative process to be anti-
competitive. The need to correct anti-
competitive practices may be taken into
account in determining the amount of
remuneration in such cases. Competent
authorities shall bave the authority to refuse
termination of authorization if and when the
conditions that led to such authorization are
likely to recur; R

(1) The Party shall not authorize the use of
the subject matter of a patent to permit the
exploitation of another patent except as a

remedy for an adjudicated violation of
domestic laws regarding anti-competitive
practices.

Paragraphs (b)—(h) of Article 1709(10)
are not inconsistent with any of the
specific requirements of section 153.
Furthermore, the provisions of
paragraphs (b)-(b) are either very
specific or capable of implementation
on a case-by-case basis. Accordingly, the
regulations at 10 CFR part 780 can be
conformed to paragraphs (b)-(h} by
issuing final interpretive regulatory .
amendments that closely follow the
language of those paragraphs.

Consistent with DOE'’s obligations and
authority under NAFTA, the
implementing Act, and the Atomic
Energy Act, and pursuant to the above-
described expression of intent in the
Statement of Administrative Action
which accompanied NAFTA, DOE is
today amending 10 CFR part 780 to
incorporate the requirements of
paragraphs (b)-(h) of Article 1709(10) of
NAFTA. The requirements of paragraph
(b} are repeated in the amendments to -
10 CFR 780.34(b) and 780.45(d). The
requirements of paragraphs (c)—(g) are
repeated in the amendments to 10 CFR
780.36 and 780.47. The requirements of
paragraph (h) are reflected in the
amendment of 10 CFR 780.53. In
compliance with the above-described
restriction in section 104(b) of the
implementing Act regarding the
“effective date,” and consistent with the
Administrative Procedure Act, 5 U.S.C,
553(d)(2), today's regulatory
amendments take effect on January 1,
1994,

IL. Procedural Requirements

A. Review Under Executive Order 12866

It has been determined that today’s
regulatory action is not a “significant
regulatory action’ under Executive
Order 12866, Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this action was not
subject to review under that executive
order by the Office of Information and
Regulatory Affairs of the Office of
Management and Budget (OMB).

B. Review Under Executive Order 12778

Section 2 of Executive Order 12778
instructs each agency subject to
Executive Order 12291 to adhere to
certain requirements in promulgating
new regulations and reviewing existing
regulations. These requirements, set
forth in sections 2(a) and (b), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and

" certain legal standards for affected

conduct, and promoting simplification

and burden reduction. Agencies are also
instructed to make every reasonable

.effort to ensure that the regulation:

Specifies clearly any preemptive effect,
effect on existing Federal law or
regulation, and retroactive effect;
describes any administrative
proceedings to be available prior to
judicial review and any provisions for
the exhaustion of such administrative
proceedings; and defines key terms.
This final rule will have no preemptive
effect; will not have any effect on
existing Federal laws; and will only
clarify the existing regulations on this
subject. The revised regulations will -
apply only to compulsory licenses
granted after the effective date of this
rule, January 1, 1994, and, thus, will
have no retroactive effect. Therefore,
DOE certifies that this final rule meets
the requirements of sections 2(a) and (b)
of Executive Order 12778,

C. Review Under the Regulatory
Flexibility Act

This final rule was reviewed under
the Regulatory Flexibility Act of 1980,
Pub. L. 96—-354, which requires
preparation of a regulatory flexibility
analysis for any rule which is likely to
have significant economic impact on a
substantial number of small entities.
DOE certifies that this rule will not have
a significant economic impact on a
substantial number of small entities
and, therefore, no regulatory flexibility
analysis has been prepared.

D. Review Under the Paperwork
Reduction Act

This rule will require only an
insignificant addition to the data
collection required for the Standard
Forms 294 and 295. Accordingly, no
OMB clearance is required by the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501, et seq.).

E. Review Under Executive Order 12612

Executive Order 12612, 52 FR 41685
(October 30, 1987), requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the national
government and the States, and in the
distribution of power and
responsibilities among various levels of -
government. If there are sufficient
substantial direct effects, then the
Executive Order requires preparation of
a federalism assessment to be used in all
decisions involved in promulgating and
implementing a policy action.

'oday'’s final rule will only add detail
to certain policy and procedural
requirements. However, DOE has -
determined that none of the revisions
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will have a substantial direct effect on
the institutional interests or traditional
functions of States.

F. heview Under the National
Environmental Policy Act

The DOE has determined that this
rule is covered under the Categorical
Exclusions codified at 10 CFR part 1021
that apply to rulemakings that are ’
strictly procedural or te the amendment
of existing regulation that does not
change the environmental effect of the
regulation being amended. Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

G. General

The DOE has not provided for a
public comment period because today’s
regulatory amendments are an
interpretative rule which is exempt from
the requirement to propose rules for
public comment under the
Administrative Procedure Act, 5 U.S.C.
553. .

Ordinarily, final rules take effect 30
days from the date of publication.
However, today’s regulatory
amendments take effect on January 1,
1994, pursuant to section 104(a} of the
implementing Act for NAFTA and the
exception from the 30-day effective date
requirement in 5 U.S.C. 553(d)(2).

List of Subjects in 10 CFR Part 780

Inventions, Patents, Licenses and
Patent Compensation Board.

Issued in Washington, DC, on December
23, 1993.
Eric Fygi, \
Acting General Counsel.

For the reasons stated in the
preamble, DOE hereby amends 10 CFR
part 780 as follows:

PART 780—PATENT COMPENSATION
BOARD REGULATIONS

1. The citation for authority for part
780 is revised as follows:

Authority: 42 U.S.C. 7151, 7254; 42 U.S.C.
5814, 5815; 42 U.S.C. 2183, 2187, 2223; 35
U.S.C. 183; North American Free Trade .
Agreement, Article 1709(10), as implemented
by the North American Free Trade
Agreement Implementing Act, Pub. L. 103—
182,

2, Section 780.34 is amended by
revising paragraph (b) to read as follows:

§780.34  Criteria for decision to lssue a
ticense.
» E ] » t ] L ]

(b} The applicant has made efforts to
obtain reasonable commercial terms and
conditions and such efforts have not
been successful within a reasonable

period of time. The requirement to meke
such efforts may be waived by the Board
in the case of a national emergency or
other circumstances of extreme urgency
or in cases of public non-commercial
use. Where this requirement is waived
due to national emergency or other
circumstances of extreme urgency, the
owner of the patent shall be notified as
soon as reasonably practicable. Where
this requirement is waived for a public
non-commercial use, the owner of the
patent shall be notified promptly.

3. Section 780.36 is revised to read as
follows:

§780.36 Conditions and issuance of
license.

(a) Upon receipt of the Board's
decision and instruction to issue a
patent license, the General Counsel
shall issue a license which complies
with the following:

(1) The scope and durations of such
use shall be limited to the purpose for
which it was authorized;

{2) Such use shall be non-exclusive; _
(3) Such use shall be non-assignable,
except with that part of the enterprise or

goodwill that enjoys such use;

(4) Any such use shall be authorized
predominantly for the supply of the U.S.
market; and,

(5) Authorization for such use shall be

liable, subject to adequate protection of |

the legitimate interests of the persons so
authorized, to be terminated if and
when the circumstances that led to it
cease to exist and are unlikely to recur.
(b) The Board shall have the authority
to review, on motivated request, the
continued existence of these
circumstances. The parties will propose
and agree on a reasonable royalty fee
within 4 reasonable time as determined
by the General Counsel. A reasonable
royalty shall provide adequate
remuneration for the circumstances of
each case, taking into account the
economic value of the authorization. If
a party does not agree with the terms
and conditions of the license as
determined by the General Counsel or if
a royalty fee cannot be agreed upon
within the reasonable time period
established by the General Counsel, any
party may, within 30 days after the
expiration of such time period, initiate

- . a proceeding before the Board, in

accordance with subpart E of this part,
for a reconsideration of the General
Counsel’s determination. After the
proceeding under subpart E of this part
is completed, the General Counsel shall
modify the patent license in accordance
with the Board’s determination.

4. Section 780.45 is amended by
revising paragraph (d) to read as
follows:

§780.45 Criterla for decislon to Issue a
license.
» * * - *

[d) The applicant has made efforts to
obtain reasonable commercial terms and
conditions and such efforts have not
been successful within a reasonable
period of time. The requirement to meke
such efforts may be waived by the Board
in the case of a national emergency or
other circumstances of extreme urgency
or in cases of public non-commercial
use. Where this requirement is waived
due to national emergency or other
circumstances of extreme urgency, the
owner of the patent shall be notified as
soon as reasonably practicable. Where
this requirement is waived for a public
non-commercial use, the owner of the -
patent shall be notified promptly.
~ ~ ” ~ »

5. Section 780.47 is revised to read as
follows:

§780.47 Condition and Issuance of
license. .

(a) Upon receipt of the Board's
decision and instruction to issue a
patent license, the General Counsel
shall issue a license which complies
with the following:

(1) The scope and durations of such
use shall be limited to the purpose for
which it was authorized;

(2) Such use shall be non-exclusive;

(3) Such use shall be non-assignable,
except with that part of the enterprise or
goodwill that enjoys such use;

{4) Any such use shall be authorized
predominantly for the supply of the U.S.
market; and, ]

(5) Authorization for such use shall be
liable, subject to adequate protection of
the legitimate interests of the persons so
authorized, to be terminated if and
when the circumstances that led to it
cease to exist and are unlikely to recur.

(b) The Board shall have the authority
to review, on motivated request, the
continued existence of these ‘
circumstances. The parties will propose
and agree on a reasonable royalty fee
within a reasonable time as determined
by the General Counsel. A reasonable -
royaity shall provide adequate
remuneration for the circumstances of
each case, taking into account the

. economic value of the authorization. If
“a party does not agree with the terms

and conditions of the license as
determined by the General Counsel or if
a royalty fee cannot be agreed upon
within the reasonable time period
established by the General Counsel, any
party may, within 30 days after the
expiration of such time period, initiate
a proceeding before the Board, in
accordance with subpart E of this part,
for a reconsideration of the General
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Counsel’s determination. After the
proceeding under subpart E of this part
is completed, the General Counsel shall
modify the patent license in accordance
with the Board’s determination.

6. Section 780.53 is aménded by
redesignating paragraphs (a)(1)—(a)(4) as
(a)(2)-(a)(5) and adding a new paragraph
(a)(1) to read as follows: -

§780.53 Criteria for decisions for
royalties, awards and cfmpensatlon.

(a) * " &

(1) The economic value of the
compulsory license and the Board shall
strive to provide adequate remuneration
for the circumstances of each case.

* * * * *
[FR Doc. 93-31836 Filed 12-28-93; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 202
[Regulation B; Docket No. R-0782)

Equal Credit Opportunity; Appralsals
and Enforcement; Correction

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule (Docket No.
R-0782) which was published Thursday,
December 16, 1993 (58 FR 65657). The
amendments to Regulation B concerned
providing credit applicants with a right
to receive copies of appraisal reports. -
EFFECTIVE DATE: December 29, 1993.

FOR FURTHER INFORMATION CONTACT:
Michael Bylsma, Senior Attorney, or
Jane Ahrens, Jane Gell or Mary Jane
Seebach, Staff Attorneys (202/452-
3667), Division of Consumer and
Community Affairs, Board of Governors
of the Federal Reserve System. For the
hearing impaired only, :
Telecommunications Device for the Deaf
(TDD)}, Dorothea Thompson (202/452-
3544), Board of Governors of the Federal
Reserve System, 20th and C Streets,
NW., Washington, DC 20551.

In the issue of December 16, 1993, on
page 65657, in the third column, second
paragraph, five lines down from the top
of the paragraph, the date “June 6,
1994" is corrected to read “June 14,
1994",

Board of Governors of the Federal Reserve
System, December 22, 1993,

William W Wiles,

Secretary of the Board.

[FR Doc. 93-31779 Filed 12-28-93; 8:45 am]
ILLNG CODE 6210-01-F

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R-0756)

Capltal; Caplital Adequacy Guldellnes

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System is amending its
risk-based capital guidelines for state

-member banks and bank holding

companies. This final rule implements
section 618(b) of the Resolution Trust
Corporation Refinancing, Restructuring,
and Improvement Act of 1991 and
section 305(b}(1)(B) of the Federal
Deposit Insurance Corporation
Improvement Act of 1991. The effect of
the final rule will be to permit state
member banks and bank holding
companies to lower from 100 percent to
50 percent the risk weight assigned to
certain multifamily housing loans.
EFFECTIVE DATE: This final rule is
effective as of December 31, 1993.

FOR FURTHER INFORMATION CONTACT:
Rhoger H. Pugh, Assistant Director (202/
728-5883), Norah M. Barger, Manager
(202/452-2402), Robert E. Motyka,
Supervisory Financial Analyst (202/
452-3621), or Barbara J. Bouchard,
Senior Financial Analyst (202/452~
3072), Division of Banking Supervision
and Regulation, Board of Governors of -
the Federal Reserve System, 20th Street
and Constitution Avenue NW.,
Washington, DC 20551. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), Dorothea
Thompson (202/452--3544), Board of
Governors of the Federal Reserve, 20th
& C Street NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION:
Background

On April 10, 1992, the Federal
Reserve Board (Board) issued for public
comment a proposal to amend its risk-
based capital guidelines that would
lower the risk weight from 100 percent
to 50 percent for certain multifamily
housing loans meeting specified criteria.
This proposal was made to satisfy the
requirements of section 618(b) of the
Resolution Trust Corporation
Refinancing, Restructuring, and
Improvement Act of 1991 (RTCRRIA). In
addition, this proposal would .
implement section 305(b)(1)(B) of the
Federal Deposit Insurance Corporation

Improvement Act of 1991 (FDICIA)

which requires the Federal banking
agencies 1 to revise their risk-based

1 The three other Federal banking agencies have
also issued for public comment similar proposals to

capital guidelines to reflect the actual
performance and expected risk of loss of
multifamily housing loans.

Section 618(b) of RTCRRIA mandates
that a 50 percent risk weight be
accorded to loans for multifamily

.housing meeting certain criteria. These

statutory criteria were incorporated into
the Board's proposal and include the
following:

(1) The loan is secured by a first lien;

(2) The ratio of the principal
obligation to the appraised value of the
property, that is, the loan-to-value (LTV)
ratio does not exceed 80 percent (75
percent if the loan is based on a floating
interest rate);

(3) The annual net operating income
generated by the property (before debt
service) is not less than 120 percent of
the annual debt service on the loan (115
percent if the loan is based on a floating
interest rate);

(4) Amortization of principal and
interest is over a period of not more
than 30 years and the minimum
matutity for repayment of principal is
not less than 7 years; and '

(5) All principal and interest
payments have been made on the loan
on time for a period of not less than one
year prior to placement in the 50
percent risk category.

Section 618(b) also provides that the
appropriate Federal banking agencies
may establish additional criteria that a
multifamily housing loan must meet
before being accorded a 50 percent risk
weight. In this regard, and in agreement
with the other Federal banking agencies,
the Board'’s proposed amendment set
forth the following four additional
criteria to ensure that only those
maultifamily housing loans that expose
an institution to minimal levels of credit
risk would receive a 50 percent risk
weight: ‘

(1) The loan-to-value ratio used for
the purpose of the statutory criterion
cited above is based upon the most
current appraised value of the property
(which normally would be the
appraised value at the time the loan was
originated, unless a more recent
evaluation or appraisal has been
performed);

(2) The loan is performing in
accordance with its original terms and
is not more than 90 days past due or
carried in nonaccrual status;

(3) The average annual occupancy for
the property securing the loan has been

lower the risk weight for multifamily housing loans
meeting the specified criteria. The Office of Thrift
Supervision (OTS) currently permits certain
multifamily loans to be included in the 50 percent
risk weight category. The proposal issued by the
OTS would modify its existing criteria for such
loans to qualify for a 50 percent risk weight.
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at least 80 percent for the preceding

year; and

(4) The loan has been mads in
accordance with prudent underwriting
standards.

The existing risk-based capital
guidelines provide that loans secured by
mortgages on 1- to 4-family residential
properties must meet the first, second,
and fourth additional criteria in order to
be assigned a 50 percent risk weight,
The third proposed criterion is a
requirement under the OTS guidelines
for loans for multifamily housing
accorded a 50 percent risk weight.

Under the proposed revision to the
risk-based capital guidelines, privately-
issued securities backed by multifamily
housing loans that meet the abave cited
criteria at the time the securities are
oriﬁinated would also qualify for
inclusion in the 50 percent risk category
provided that the structure of the
security meets certain technical criteria
set forth in the guidelines. This
treatment would parallel the treatment
for privately-issued securities backed by
loans for 1- to 4-family residential
properties under the risk-based capital
guidelines. Application of this treatment
to a security backed by multifamily
housing loans means that the security
would not qualify for inclusion in the
50 percent risk category unless all the
underlying mortgages have been
outstanding and performing for at least
one year prior to origination of the

security.

Section 618(b)(2) of RTCRRIA
requires the agencies to amend their
capital regulations and guidelines to
provide that any loan fully secured by
a first lien on a multifamily housing
property that is sold subject to a pro rata
loss sharing arrangement should be
treated as sold to the extent that loss is
incurred by the purchaser of the loan.
Section 618(b}(3) of RTCRRIA directs
the agencies to take into account other
loss sharing arrangements, in =~~~
connection with the sale of any loan
that is fully secured by a first lien on
multifamily housing property, to
determine the extent to which such
loans should be treated as sold.

The Board's existing guidelines set
forth guidance on the treatment of assets
sold with recourse, including those sold
subject to loss sharing arrangements.

The risk-based capital guidelines for
state member banks state that the risk-
based capital definition of the sale of
assets with recourse, including assets
sold subject to loss sharing
arrangements, is the same as the
definition contained in the instructions
to the commercial bank Consolidated
Reports of Condition and Income (Call
Report) glossary entry for “‘sales of

assets.” Those instructions set out
conditions that must be met in order for
a bank to treat a sale of assets as a true
sale and, thus, to remove from its
balance sheet assets it has sold. Assets
that have been sold and removed from
a bank’s balance sheet in accordance
with the Call Report instructions are
excluded from the calculation of risk-
weighted assets. :

Specifically with regard to the sale of
assets, the Call Report instructions
provide:
if the risk retained by the seller is
limited to some fixed percentage of any
losses that might be incurred and there
are no other provisions resulting in
retention of risk, either directly or
indirectly, by the seller, the maximum
amount of possible loss for which the
selling bank is at risk (the stated
percentage times the sale proceeds)
shall be reported as a borrowing and the
remaining amount of the assets
transferred reported as a sale.

This treatment, which applies to sales of
multifamily housing loans subject to pro
rata loss sharing arrangements, is
consistent with the language of section
618(b)(2) of RTCRRIA.

The Call Report instructions also
provide that other transfers of assets,
including the sale of assets subject to
other loss sharing arrangements,
generally are reported as sales only if
the.selling institution:

(1) Retains norisk of loss from assets
tra(rixsferred resulting from any cause,
an

(2) Has no obligation to any party for
the payment of principal or interest on
the assets transferred resulting from any
cause. This treatment, which applies to
sales of multifamily housing loans
subject to other loss sharing
arrangements, is consistent with the
language of section 618(b)(3) of
RTCRRIA. .

Bank holding companies generally file
their regulatory reports in accordance
with generally accepted accounting
grinciplas (GAAP). Under GAAP, bank

olding companies are permitted to
treat some asset sales with recourse,
including those sold subject to loss
sharing arrangements, as ‘‘true” sales
and, thus, may remove the assets from

the balance sheet. The risk-based capital

guidelines for bank holding companies
state that where such transactions have
been removed from the balance sheet
but meet the definition of assets sold
with recourse contained in the
instructions to the Call Report, the
assets sold must be included in the
calculation of risk-weighted assets. For
this purpose the assets that are sold are
treated as an off-balance sheet exposure

and are converted at 100 percent to a
credit equivalent amount and assigned
to the appropriate risk weight. This
existing treatment, which applies to
sales of multifarnily housing loans
subject to pro rata and other loss sharing
arrangements, is consistent with the
requirements of RTCRRIA sections
618(b) (2) and (3).

Comments Received

Public comments were received from
twenty-three respondents: ten banking
organizations, three savings institutions,
nine trade associations, and one law
firm. Of the twenty-three commenters,
eighteen favored lowering the risk
weight for qualifying multifamily
mortgages from 100 percent to 50
percent; one opposed the lower risk
weight; and four gave no overall opinion
on the proposal. Commenters
responding favorably to the proposal

- generally agreed that, although loans for

multifamily residential properties could
be riskier than loans for 1- to 4-family
properties, the combination of the
criteria required by section 618(b) of
RTCRRIA and the additional criteria
proposed by the Board should assure
that only high quality multifamily
housing loans would be included in the
50 percent risk weight category. The one
commenter that did not support the
proposal expressed the view that certain
multifamily loans should stay in the 100
ﬁlercent risk category because of the

istorically higher charge-off rates
associated with these assets.

Several commenters requested
clarification as to whether the qualifying
criteria would be applied only once at
the time of loan origination or on a
continuous basis. Three respondents
addressed the application of the annual
net operating income-to-debt service
ratio as applied to loans to finance
multifamily buildings owned by
cooperative housing corporations. They
noted that since this type of property is
generally operated as a not-for-profit
enterprise, it would not meet the
proposed annual net operating income-
to-debt service coverage standard and
thus, loans to finance acquisition of
such properties could not qualify for the
50 percent risk weight category. Two
commenters discussed the treatment of
securities backed by multifamily
housing loans. One of these commenters
expressed the view that the requirement
that a multifamily housing loan must
perform in accordance with its terms for
at least one year before it could qualify
for a 50 percent risk weight would
prevent securitization of multifamily
loans at origination. This commenter
also noted that it would be difficult to
monitor each underlying loan in a
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security for continuous compliance with
the qualifying criteria.

Final Rule

After review of the public comments,
and in agreement with the other Federal
banking agencies, the Board is adopting
4a final rule amending the risk-based
capital guidelines to lower the risk
weight from 100 percent to 50 percent
for loans secured by mortgages on
multifamily residential properties
meeting certain conditions as well as for
securities backed by such qualifying
mortgages. This final rule implements
section 618(b) of RTCRRIA and section
305(b)(1)(B) of FDICIA. The criteria a
multifamily housing loan must meet to
be included in the 50 percent risk
category are the same as those proposed,
except that the 80 percent average
annual occupancy requirement has been
eliminated and clarification has been
made with regard to other criteria.

Following consultations with the
other agencies, the Board has decided to
eliminate the requirement that the
property financed must have
maintained an average annual
occupancy rate of at least 80 percent for
the previous year. Comments received
by the other agencies indicated that the
additional safeguards this occupancy
criterion might provide would be
minimal in comparison to the increased
record-keeping burden it would create.
The Board believes that the remaining
criteria should be sufficient to satisfy
concerns related to safety and
soundness of loans secured by
multifamily residential property that are
assigned a 50 percent risk weight,

Several commenters noted that certain
cooperative properties and other not-for-
profit multifamily residential properties
may not be able to generate sufficient
cash flow to satisfy the annual net
operating income-to-debt service ratio
required in the qualifying criteria. In
light of these comments, the final rule
specifies that cooperative and other not-
for-profit multifamily residential
properties may be deemed to satisfy the
annual net operating income-to-debt
service ratio requirement if they
generate sufficient cash flow to provide
comparable protection to the institution.
Sufficient cash flow to provide
comparable protection may be generated
in a variety of ways, for example,
through additions to special operating
reserve accounts or special subsidies
provided by Federal, state, local, or
private sources. This comparable
protection accommodation could allow
low- and moderate-income not-for-profit
multifamily housing projects to qualify
for the 50 percent risk category,

provided that they meet the other
criteria.

The Board notes that the annual debt
service ratio requirements must be
satisfied on an on-going basis for a
multifamily housing loan to continue to
receive a 50 percent risk weight.

In addition, the final rule states that
for purposes of satisfying the one year’s
timely performance criterion in the case

_ where the existing owner of a

multifamily residential property is
refinancing a loan on that property, all
rincipal and interest payments on the
oan being refinanced must have been
made on a timely basis in accordance
with the terms of the loan for at least the
preceding year.

The existing risk-based capital
guidelines specify that prudent
underwriting standards include a
consarvative loan-to-value ratio, and the
proposed rule stated that, in the case of
a loan secured by multifamily
residential property, the loan-to-value
ratio would not be desmed conservative
if it exceeded 80 percent (75 percent if
the loan is based on a floating interest
rate). The final rule notes that prudent
underwriting standards dictate that a
loan-to-value ratio used in the case of a
loan to acquire a property would not be
deemed conservative unless the value is
based on the lower of the purchase price
of the property or the value as
determined by the most current
appraisal or, if appropriate, the most
current evaluation. Otherwise, the loan-
to-value ratio generally would be based
upon the value of the property as
determined by the most current
appraisal or, if appropriate, the most
current evaluation. Subsequen:
appraisals (or evaluations) of a
multifamily property will not be
required for the purpose of continuing
to include the loan secured by such
property in the 50 percent risk category.
However, if a subsequent appraisal (or
evaluation) is obtained and it indicates
that the loan-to-value ratio exceeds the
statutory requirements, the loan would
have to be reassigned to the 100 percent
risk category.

In connection with the loan-to-value
ratio criterion, the Board also notes that
under the agencies’ 1992 real estate
lending standards regulations and
guidelines, as a general matter,
institutions may extend loans to
improved property, which includes
existing multifamily residential
property, with loan-to-value ratios of up
to 85 percent. These guidelines, which
implement section 304 of FDICIA,
became effective on March 19, 1993,
While these guidelines permit
institutions to make loans secured by
existing multifamily property with loan-

“to-value ratios that exceed 80 percent,

such loans would not qualify for the 50
percent risk category. Rather, they
should be assigned to the 100 percent
risk category.

The final rule provides that securities
backed by mortgages on multifamily
residential properties may be accorded
a 50 percent risk weight if each
underlying mortgage satisfies all the
criteria for eligibility for the 50 percent
risk weight at the time the pool is
originated and the structure of the
security meets certain technical criteria
set forth in the guidelines. This
treatment parallels that accorded to
sacurities backed by mortgages on 1- to
4-family residential properties that
qualify for a 50 percent risk weight. In
light of issues raised by commenters, the
Board is clarifying that the final rule
does not require monitoring of each loan
that has been pooled into a security for
continuous compliance with all the
qualifying criteria. As a safeguard
against deterioration in the underlying
assets, however, the final rule stipulates
that a security backed by multifamily
mortgage loans may be accorded a 50
percent risk weight only as long as
principal and interest &ayments on the
security are not more than 30 days past

ue.

Finally, in order to conform the
Board’s regulatory language to that of
the other agencies, the final rule amends
the risk-based capital guidelines for
state member banks by clarifying in a
footnote that a multifamily housing loan
that is sold subject to a pro rata loss
sharing arrangement is to be treated by
the selling bank as sold (and exeluded
from the balance sheet assets), to the
extent that the sales agreement provides
for the purchaser of the loan to share in
any loss incurred on the loan on a pro
rata basis with the selling bank. This
means that, in such a transaction, the
gortion of the loan that is treated as sold

y the selling bank is excluded from the
calculation of the risk-based capital
ratio.

With regard to bank holding
companies, a footnote in the final rule
clarifies that multifamily housing loans
sold subject to such pro rata loss sharing
arrangements, may be treated as sold,
for risk-based capital purposes, to the
same extent as for banks. The portion
that is sold would not be subject to the
100 percent conversion factor normally
applied to assets sold with recourse but
rather would be excluded from the
calculation of the risk-based capital
ratio.

The clarifying footnotes also provide
guidance on the risk-based capital
treatment of sales of multifamily
housing loans in which the purchaser of
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a loan shares in any loss incurred on the
loan with the selling institution on other
than a pro rata basis. These other loss
sharing arrangements are taken into
account, for purposes of determining the
extent to which such loans are treated
by the selling banking organization as
sold for risk-based capital purposes, and
excluded from a bank’s balance sheet
assets or the credit equivalent amount of
a bank holding company’s off-balance
sheet items. in the same manner as
prescribed in the instructions to the Call
Report. As noted earlier, these footnotes
reflect the existing Call Report and risk-
based capital treatment with respect to
such assets sold subject to loss sharing
arrangements. .

In addition, the Board notes that the
Board and the other banking agencies,
under the auspices of the Federal
Financial Institutions Examination
Counsel (FFIEC), have been working
together to develop revisions to the
agencies’ risk-based capital standards
that will better distinguish between the
degrees of risk in loss sharing
arrangements involving asset sales in
general, In this regard, on December 16,
1993, the Board approved a
recommendation from the Federal
Financial Institution Examination
Council to seek public comment on a
Notice of Proposed Rulemaking and an
Advanced Notice of Proposed
Rulemaking concerning the regulatory
treatment of assets sold subject to loss
sharing arrangements. To the extent
these proposals apply to multifamily
housing loans, they would, if adopted,
also satisfy the requirements of section
618(b)(3) of RTCRRIA.

Finally, the Board finds, for good
cause, that an immediate effective date
is necessary in order to serve the public
interest, avoid confusion, and expedite
the reporting of a capital charge that is
commensurate with the risks associated
with multifamily housing loans that
meet the specified criteria. A December
31, 1993 effective date will enable
banking organizations to use the
reduced risk weight for multifamily
housing loans in their end-of-year
regulatory reports. In addition, the
Board believes this effective date is
appropriate because the revision would
reduce, rather than expand, regulatory
burden.

Regulatory Flexibility Act Analysis

The Federal Reserve Board does not
believe adoption of this final rule would
have a significant economic impact on
a substantial number of small business
entities (in this case, small banking
organizations), in accord with the spirit
and purposes of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). In

this regard, the final rule would reduce
certain regulatory burdens on bank
holding companies as it would reduce
the capital charge on certain
transactions. In addition, because the
risk-based capital guidelines generally
do not apply to bank holding companies
with consolidated assets of less than
$150 million, this proposal will not
affect such companies.

List of Subjects
12 CFR Part 208

Accounting, Agriculture, Banks,
banking, Confidential business
information, Currency, Reporting and
recordkeeping requirements, Securities.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Holding
companies, Reporting and
recordkeeping requirements, Securities.

For the reasons set forth in the
preamble the Board is amending 12 CFR
parts 208 and 225 to read as follows:

PART 208—-MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

1. The authority citation for part 208
continues to read as follows:

Authority: 12 U.S.C. 36, 248(a) and (c),
321-338, 461, 481486, 601, 611, 1814,
1823(j), 18310, 1831p-1, 3806-3909, 3310,
3331-3351; 15 U.S.C. 78b, 780—4(c)(5), 78q,
78q~1, 78w, 781(b), 781(i), and 1781(g).

2. Appendix A to part 208 is amended
by revising the first paragraph of section
III.C.3., and Category 3 Item 1. of
Attachment III to read as follows:

Appendix A to Part 208—Capital
Adequacy Guidelines for State Member
Banks: Risk-Based Measure

»* * * * ~

IIL. Procedures for Computing Weighted Risk
Assets and Off-Balance Sheet Itoms

* * " ® "
C. Risk Weights
® ® »* ® ®

3. Category 3: 50 percent. This category
includes loans fully secured by first lions 34
on 1- to 4-famnily residential properties, either
owner-occupied or rented, or on multifamily

.residential properties,3s that meet certain

341f a bank holds the first and junior liens(s) on
a residential property and no other party holds an
intervening lien, the transaction is treated as a
single loan secured by a first lien for the purpose
of determining the loan-to-value ratio.

38 Loans that qualify as loans secured by 1- to 4-
family residential properties or multifamily
residential properties are listed in the instructions
to the commercial bank Call Report. In addition, for
risk-based capital purposes, loans secured by 1- to
4-family residential properties include loans to

criteria.?8 Loans included in this category
must have been made in accordance with
prudent underwriting standards;37 be
performing in accordance with their original
terms; and not be 80 days or more past due

. or carried in nonaccrual status. The following

additional criteria must also be applied to a
loan secured by a multifamily residential
property that is included in this category: all
principal and interest payments on the loan
must have been made on time for at least the
year preceding placement in this category, or
in the case where the existing property owner
is refinancing a loan on that property, all
rincipal and interest payments on the loan
ing refinanced must have been made on
time for at least the year preceding placement
in this category; amortization of the principal
and interest must occur over a period of not
more than 30 years and the minimum
original maturity for repayment of principal
must not be less than 7 years; and the annual
net operating income (before debt service)
generated by the property during its most
recent fiscal year must not be less than 120
percent of the loan’s current annual debt
service (115 percent if the loan is based on
a floating interest rate) or, in the case of a

builders with substantial project equity for the
construction of 1- to 4-family residences that have
been presold under firm contracts to purchasers
who have obtained firm commitments for
permanent qualifying mortgage loans and have
made substantial earnest money deposits.

The instructions to the Call Report also discuss
the treatment of loans, including multifamily
housing loans, that are sold subject to a pro rata loss
sharing arrangement. Such an arrangement should
be treated by the selling bank as sold (and excluded
from balance sheet assets) to the extent that the
sales agreement provides for the purchaser of the
loan to share in any loss incurred on the loan on
a pro rata basis with the selling bank. In such a
transaction, from the standpoint of the selling bank,
the portion of the loan that is treated as sold is not
subject to the risk-based capital standards. In
connection with sales of multifamily housing loans
in which the purchaser of a loan shares in any loss
incurred on the loan with the selling institution on
other than a pro rata basis, these other loss sharing
arrangements are taken into account for purposes of
determining the extent to which such loans are
treated by the selling bank as sold (and excluded
from balance sheet assets) under the risk-based
capital framework in the same manner as prescribed
for reporting purposes in the instructions to the Call
Report.

3sResidential property loans that do not meet all_
the specified criteria or that are made for the
purpose of speculative property development are
placed in the 100 percent risk category.

37 Prudent underwriting standards include a
conservative ratio of the current loan balance to the
value of the property. In the case of a loan secured
by multifamily residential property, the loan-to-
value ratio is not conservative if it exceeds 80
percent (75 percent if the loan is based on a floating
interest rate). Prudent underwriting standards also
dictate that a loan-to-value ratio used in the case of -
originating a loan to acquire a property would not
be deemed conservative unless the value is based
on the lower of the acquisition cost of the property
or appraised (or if appropriate, evaluated) value.
Otherwise, the loan-to-value ratio generally would
be based upon the value of the property as
determined by the most current appraisal, or if
appropriate, the most current evaluation. All
appraisals must be made in a manner consistent
with the Federal banking agencies real estate
appraisal regulations and guidelines and with the

. bank’s own appraisal guidelines.
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cooperative or other not-for-profit housing
project, the property must generate sufficient
cash flow to provide comparable protection
to the institution. Also included in this
category are pnvately-xssued mortgage-
backed securities-provided that

(1) The structure of the security meets the
criteria described in section III(B)(3) above;

(2) If the security is backed by a pool of
conventional mortgages, on 1- to 4-family
residential or multifamily residential
properties each underlying mortgage mests
the criteria described above in this section for
eligibility for the 50 percent risk category at
the time the pool is originated;

(3) If the security is backed by privately-
issued mortgage-backed securities, each
underlying security qualifies for the 50
percent risk category; and

(4) If the security is backed by a pool of
multifamily residential mortgages, principal -
and interest payments on the security are not
30 days or more past due.

Privately-issued mortgage-backed
securities that do not meet these criteria or
that do not qualify for a lower risk weight are
generally assigned to the 100 percent risk
category.

* * * * »

Attachment III—Summary of Risk Weights
and Risk Categories for State Member Banks

* * * » L

Category 3: 50 Percent

1. Loans fully secured by first liens on 1-
to 4-family residential properties or on
multifamily residential properties that have
been made in accordance with prudent
underwriting standards, that are performing
in accordance with their original terms, that
are not past dus or in nonaccrual status, and
that meet other qualifying criteria, and
certain privately-issued mortgage-backed
securities representing indirect ownership of
such loans. (Loans made for speculative
purposes are excluded.)

* * L4 * »

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S:C. 1817(j)(13), 1818,
1831i, 1831p-1, 1843(c)(8), 1844(b}, 1972(1},
3106, 3108, 3907, 3909, 3310, and 3331~
3351. :

2. Appendix A to part 225 is amended
by revising the first paragraph of section
I1.C.3., footnote 48 in section UL.D.1.,
and Category 3 Item 1. of Attachment I
to read as follows:

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

* * » ® *

11 Procedures for Computing Weighted Risk
Assets and Off-Balance Sheet Items

k4 - * * *

C. Risk Weights
L3 L] ~ * - .
3. Cate, foxys 50 percent. This category
includes loans fully secured by first liens 37
on 1- to 4-family residential properties, either
owner-occupied or rented, or on multifamily
residential properties,38 that meet certain
criteria.39 Loans included in this category
must have been made in accordance with
prudent underwriting standards;+° be
performing in accordance with their original
terms; and not be 90 days or more past due
or carried in nonaccrual status. The following
additional criteria must also be applied to a
loan secured by a multifamily residential
property that is included in this category: all
principal and interest payments on the loan
must have been made on time for at least the
year preceding placement in this category, or
in the case where the existing property owner
is refinancing a loan on that property, all
principal and interest payments on the loan
being refinanced must have been made on
time for at least the year preceding placement
in this category; amortization of the principal
and interest must occur over a period of not
more than 30 years and the minimum
original maturity for repayment of principal
must not be less than 7 years; and the annual
net operating income (before debt service)
generated by the property during its most
recent fiscal year must not be less than 120
percent of the loan’s current annual debt
service (115 percent if the loan is based on
a floating interest rate) or, in the case of a
cooperative or other not-for-profit housing
project, the property must generate sufficient
cash flow to provide comparable protection

371f a banking organization holds the first and
junior lien(s) on a residential property dnd no other
party holds an intervening lien, the transaction is
treated as a single loan secured by a first lien for
the purpose of determining the loan-to-value ratio.

3sLoans that qualify as loans secured by 1- to 4-
family residential properties or multifamily
residential properties are listed in the instructions
to the FR Y-9C Report. In addition, for risk-based
capital purposes, loans secured by 1- to 4-family
residential properties include loans to builders with
substantial project equity for the construction of 1-
to 4-family residences that have been presold under
firm contracts to purchasers who have obtained
firm commitments for permanent qualifying
mortgage loans and have made substantial earnest
money deposits.

39Residential property loans that do not meet all
the specified criteria or that are made for the
purpose of speculative property development are
placed in the 100 percent risk category.

40Prudent underwriting standards include a
conservative.ratio of the current loan balance to the
value of the property. In the case of a loan secured
by multifamily residential property, the loan-to-
value ratio is not conservative if it exceeds 80
percent (75 percent if the loan is based on a floating
interest rate). Prudent underwriting standards also
dictate that a loan-to-value ratio used in the case of
originating a loan to acquire a property would not
be deemed conservative unless the value is based
on the lower of the acquisition cost of the property
or appraised (or if appropriate, evaluated) value.
Otherwise, the loan-to-value ratio generally would
be based upon the value of the property as
determined by the most current appraisal, or if
appropriate, the most current evaluation. All
appraisals must be made in a manner consistent
with the Federal banking agencies’ real estate
appraisal regulations and guidelines and with the
banking organization’s own appraisal guidelines.

to the institution. Also included in this
category are privately-issued mortgage-
backed securities provided that:

(1) The structure of the security meets the
criteria described in section III(B)(3) above;
(2) if the security is backed by a pool of

conventione! mortgages, on 1- to 4-family
residential or multifamily residential
properties, each underlying mortgage meéts
the criteria described above in this section for
eligibility for the 50 percent risk category at
the tims the pool is originated;

(3) If the security is backed by privately-
issued mortgage-backed securities, each
underlying security qualifies for the 50
percent risk category; and

(4) If the security is backed by a pool of

‘multifamily residential mortgages, principal

and interest payments on the security are not
30 days or more past due. Privately-issued
mortgage-backed securities that do not meet
these criteria or that do not qualify for a
lower risk weight are generally assigned to
the 100 percent risk category.

* * L] » ®

D. Off-Balance Sheet Items

" * * » »
1.% * %48

L] L ] * ~ *

Attachment IIl—Summary of Risk Weights
and Risk Categories for Bank Holding
Companies

*

* * L] L

Category 3: 50 Percent

1. Loans fully secured by first liens on 1-
to 4-family residential ffroperties or on
multifamily residential properties that have
been made in accordance with prudent
underwriting standards, that are performing
in accordance with their original terms, that
are not past due or in nonaccrual status, and
that meet other qualifying criteria, and-
certain privately-issued mortgage-backed
securities representing indirect ownership of

+¢1n regulatory reports and under GAAP, bank
holding companies are parmitted to treat some assst
sales with recourse as “true” sales. For risk-based
capital purposes, however, such assets sold with
recourse and reported as “‘true” sales by bank
holding companies are converted at 100 percent
and assigned to the risk category appropriate to the
underlying obligor or, if relevant the guarantor or
nature of the collateral, provided that the
transactions meet the definition of assets sold with
recourse {including assets sold subject to pro rata
and other loss sharing arrangements), that is
contained in the instructions to the commercial
bank Consolidated Reports of Candition and
Income (Call Report). This treatment applies to any
assets, including the sale of 1- to 4-family and
multifamily residential mortgages, sold with
recourse. Accordingly, the entire amount of any
assets transferred with recourse that are not already
included on the balance sheet, including pools of
1- to 4-family residential mortgagss, are to be
converted at 100 percent and assigned to the risk
category appropriate to the obligor, or if relevant,
the nature of any collateral or guar The only
exception involves transfers of pools of residential
mortgages that have been made with insignificant
recourse for which a liability or specific non-capital
reserve has been established and is maintained for
the maximum amount of possible loss under the
recourse provision. |
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such loans. (Loans made for spaculative
purposes are excluded.)

" » * * »

Board of Governors of the Federal Reserve
System, December 17, 1993.

William W. Wiles,

Secretary of the Board. -
{[FR Doc. 93-31338 Filed 12-28-93; 8:45 am]
BILLING CODE 8210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFR Part 71

[Airspace Docket No. 93-ANM-12]
Amendment of Class E Alrspace;
Wenatchee, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

FR 50514), and the description in FAA
Order 7400.8A, which is incorporated
by reference in 14 CFR 71.1, are
corrected as follows:

§71.1 [Corrected]

On page 50515, in the second column,
the description for the Wenatches,
Washington, Class E airspace is
corrected by removing “4.2-mile to 13.4
miles northeast” and inserting in its
place *‘4.3-mile radius to 13.4 miles
northwest.”

Issued in Seattle, Washington, on
December 21, 1993.

Temple H. Johnson, Jr.

Manager, Air Traffic Division.

[FR Doc. 93—-31756 Filed 12-28-93; 8:45 am]j
BILLING CODE 4910-13-M

SUMMARY: This document contains
corrections to the final rule published
on September 28, 1993. This final rule
amended the Wenatchee, Washington,
Class E airspace to provide controlled
airspace extending upward from 700
feet above ground level for aircraft
executing a revised instrument
approach procedure at Pangborn
Memorial Airport. The airspace
description erroneously specified the
airspace distance as 4.2 miles northeast
of the VOR/DME. This distance should
be a 4.3-mile radius northwest of the
VOR/DME.

EFFECTIVE DATE: December 29, 1993.

FOR FURTHER INFORMATION CONTACT:
James E. Riley, ANM-537, Federal
Aviation Administration, Docket No.
93-ANM-12, 1601 Lind Avenue SW.,
Renton, Washington 980554056,
Telephone: (206) 227-2537.

SUPPLEMENTARY INFORMATION: On
September 28, 1993, the Federal
Aviation Administration (FAA)
published a final rule that amended the

' Wenatchee, Washington, Class E
airspace to provide controlled airspace
extending upward from 700 feet above
ground level for aircraft executing a
revised instrument approach procedure
at Pangborn Memorial Airport, .
Wenatchee, Washington (58 FR 50514).
The airspace description erroneously
specified. the airspace distance at 4.2
miles northeast of the VOR/DME. This
distance should be a 4.3-mile radius
northwest of the VOR/DME.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the
publication on September 28, 1993 (58

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 770, 773, and 785
[Docket No. 931074-3274]

Revisions to the Export Administration
Regulations; Clarifications

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration is amending the Export
Administration Regulations (EAR), to
make certain editorial clarifications and
corrections and, in some cases, insert
material inadvertently omitted from
earlier amendments.

EFFECTIVE DATE: This rule is effective
December 29, 1993.

FOR FURTHER INFORMATION CONTACT:
Patricia Muldonian, Office of
Technology and Policy Analysis, Bureau
of Export Administration, U.S.
Department of Commercs, telephone:
(202) 482-2440.

SUPPLEMENTARY INFORMATION:
Specifically, this rule makes the
following corrections and clarifications:

(1) For the sake of clarity, this rule
provides a definition of “cooperating
country” and identifies the countries
currently cooperating with the
Coordinating Committee for Multilateral
Export Controls (COCOM) in § 770.2;

(2) Revises § 773.2(e)(2) to clarify the
amendment procedures when adding
(additional) Export Control .
Classification Numbers (ECCNs) under
the Project License procedurs;

(3) Revises § 773.9(a)(2) to accurately
reflect eligible chemical and biological
equipment under the Special Chemical
License procedure; and

(4) Revises § 785.2 to clarify that
Cambodia and Laos are not
Coordinating Committee (COCOM)
proscribed countries and applications to
export or reexport commodities and
technical data to these countries do not
require review by COCOM.

Rulemaking Requirements

1. This rule involves collections of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), approved by the Office of
Management and Budget under control
numbers 0694~0005, 06940006, 0694
0007, and 0694-0067.

2. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be

-given for this rule by section 553 of the

Administrative Procedure Act (5 U.S.C.
553) or by any other law, under section
3(a) of the Regulatory Flexibility Act (5
U.S.C. 603(a) and 604{a)) no initial or
final Regulatory Flexibility Analysis has
to be or will be prepared.
4. The provisions of the

Administrative Procedure Act, 5 U.S.C.

553, requiring notice of proposed
rulemaking, 319 opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a foreign and
military affairs function of the United
States. Section 13(b) of the EAA does
not require that this rule be published
in proposed form because this rule does
not impose a new control. No other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.

Accordingly, it is issued in final form.

However, comments from the public are
always welcome. Comments should be
submitted to Patricia Muldonian, Office
of Technology and Policy Analysis,
Bureau of Export Administration,
Department of Commerce, P.O. Box 273,
Washington, DC 20044.

List of Subjects
15 CFR Part 770

Administrative practice and
procedure, Exports.

15 CFR Part 773

Exports, Reporting and recordkeepmg
requirements.

15 CFH Part 785

Communist countries, Exports.

Accordingly, parts 770, 773, and 785
of the Export Administration
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Regulations (15 CFR parts 730-799) are
amended as follows:

1. The authority citations for 15 CFR
Part 770 continues to read as follows:-

Authority: Pub. L. 50351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; sec. 101,
Pub. L. 93-153, 87 Stat. 576 (30 U.S.C. 185),
as amended; sec. 103, Pub. L. 94~163, 89
Stat. 877 {42 U.S.C. 6212), as amended; secs.
201 and 201(11){e), Pub. L. 94-258, 90 Stat.
309 (10 U.S.C. 7420 and 7430(e)), as .
amended; Pub. L. 95-223, 91 Stat. 1626 (50
U.S.C. 1701 et seq.); Pub. L. 95-242, 92 Stat.
120 (22 U.S.C. 3201 et seq. and 42 U.S.C.
2139a); sec. 208, Pub. L. 95-372, 92 Stat. 668
(43 U.S.C. 1354); Pub. L. 96-72, 93 Stat. 503
(50 U.S.C. app. 2401 et seq.), as amended
{extended by Pub. L. 103-10, 107 Stat. 40) ;
sec. 125, Pub. L. 99-64, 99 Stat. 156 (46
U.S.C. 466¢); E.O. 11912 oprril 13, 1976 (41
FR 15825, April 15, 1976); E.O. 12002 of July
7,1977 (42 FR 35623, July 7, 1977), as
amended; E.O. 12058 of May 11, 1978 (43 FR
20947, May 16, 1978); E.O. 12214 of May 2,
1980 (45 FR 29783, May 6, 1980); E.O. 12730
of September 30, 1990 (55 FR 40373, October
2, 1990), as continued by Notice of
September 25, 1992 (57 FR 44649, September
28, 1992); and E.O. 12735 of November 16,
1990 (55 FR 48587, November 20, 1990), as
continued by Notice of November 11, 1992
(57 FR 53979, November 13, 1992).

2. The authority citations for 15 CFR
parts 773 and 785 continue to read as
follows:

Authority: Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; Pub. L. 95—
223, 91 Stat. 1626 (50 U.S.C. 1701 et seq.};
Pub. L. 95-242, 92 Stat. 120 (22 U.S.C. 3201
et seq. and 42 U.S.C. 2139a); Pub. L. 96-72,
93 Stat. 503 (50 U.S.C. app. 2401 et seq.), as
amended (extended by Pub. L. 103-10, 107
Stat. 40); E.O. 12002 of July 7, 1977 (42 FR
35623, July 7, 1977), as amended; E.O. 12058
of May 11, 1978 (43 FR 20947, May 16, 1978);
E.O. 12214 of May 2, 1980 (45 FR 29783, May
6, 1980); E.O. 12730 of September 30, 1990
(55 FR 40373, October 2, 1990), as continued
by Notice of September 25, 1992 (57 FR
44649, September 28, 1992); and E.O. 12735
of November 16, 1990 (55 FR 48587,
November 20, 1990), as continued by Notice
of November 11, 1992 (57 FR 53979,
November 13, 1992).

PART 770—[AMENDED]

3. Section 770.2 is amended by
adding a definition for “Cooperating
country” immediately after the
definition for ‘‘Controlled country”, to
read as follows:

§770.2 Definition of terms..
* * * » L]
Controlled country. * * *
Cooperating country. A country that
cooperates fully with the COCOM
member countries in restricting strategic
exports to controlled countries in
accordance with COCOM standards.
The “Cooperating Countries’ are:
Austria, Finland, Hong Kong, Ireland,

New Zealand, Sweden, and

Switzerland.
» w * w "
PART 773—{AMENDED]

- . 4. Section 773.2 is.amended, as

follows: : .

(a) By revising paragraph (a}(1),

{b) By redesignating paragraph .
{e)(2)(v) as paragraph (e)(2){vi), and
adding a new paragraph (e)(2)(v);

(c) By removing paragraph (e)(3); and

{d) By redesignating paragraph (e)(4)
as paragraph (e)(3).

The revision and addition read as
follows: .

§773.2 Project license.

(B) * X W

(1) The items to be exported are
cavered by entries in the Commerce
Control List under at least two different
categories and licensed by two of the
branches (for example, Categories 4 and
6, licensed by the Computer Systemns
Branch and the Capital Goods Branch);

* * L4 L] L]

(e) * RN

(2) * *k %

(v) Adding an ECCN by amendment.
A license holder must submit Form
BXA-685P (Request for Amendment
Action) to request the addition of an
ECCN not covered by the commodity
description on the approved
application.
* * L] » *

5. Section 773.9 is amended by
revising paragraph (a)(2) to read as
follows: '

§773.9 Special Chemical License.
» * w k4 ®

(a) * N x .

(2) Chemical and biologica
equipment controlled under ECCNs
1B70E and 1B71E.

* * - * * *

PART 785—[AMENDED]

6. Section 785.2 is amended by
revising the section heading and
paragraph (a)(3) to read as follows:

§785.2 Country Groups Q, W,and Yi:
Geographic area of the former U.S.S.R,,
Eastern Europe, Mongolian People's
Republic, Cambodia, and Laos.

(8) * x %

(3) Applications covering certain
commodities and technical data that are
controlled by the United States and
certain other nations that cooperate in
an international export control system

1 See Supplement Na. 1o part 770 of this
subchapter for listing of Country Groups,

and are proposed for export or reexport
to Country Groups Q, W,or Y

“{excluding Cambodia and Laos) may

have to be forwarded to the
Coordinating Committee (COCOM) of
the international export control system
for consideration in accordance with
éstablished COCOM procedures.
n ;1 E 4 t 4 »

Dated: December 21, 1993,
Sue E. Eckert, .
Assistant Secretary for Export
Administration. _
[FR Doc. 93-31672 Filed 12-28-93; 8:45 am)
BILLING CODE 3510-DT-P

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 10

RIN 1515-AB29
[T.D. 94-3]

Declarations Required To Be Flled
With Certain Imported Works of Art
Entered Free of Duty

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: The Customs Regulations
require that works of art entered free of
duty under certain provisions of the
Harmonized Tariff Schedule of the
United States shall have either a
declaration filed with the entry by the
artist who produced the articles
showing whether the articles are
originals, replicas, reproductions or
copies, or a declaration by the seller or
shipper with the same information if the
declaration by the artist is not available.
This document amends 19 CFR 10.48 to
make it easier for importers to satisfy
the declaration requirements and to
reduce the instances in which a
declaration will be required.

EFFECTIVE DATE: January 28, 1994,

FOR FURTHER INFORMATION CONTACT:
Norman W. King, Commercial Rulings
Division, Office of Regulations and
Rulings, (202-482-7020).

SUPPLEMENTARY INFORMATION:

Background

The Harmonized Tariff Schedule of
the United States (HTSUS), 18 U.S.C.
1202, provides in subheadings
9701.90.00, 9702.00.00 and 9703.00.00,
for the classification of various “works
of art” which are entitled to duty-free
entry if classified therein. Section 10.48,
Customs Regulations (18 CFR 10.48),
sets forth procedures to assist Customs
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in making the determination whether
merchandise so claimed is actually a
“work of art” and thus properly
classified in the above cited provisions.
Section 10.48 states that Customs field
gersonnel may require that a declaration
e filed with an entry by the artist who
produced the articles showing whether
the articles are originals, replicas,
reproductions, or copies; or a
declaration by the seller or shipper with
the same information if the declaration
by the artist is not available. The
regulation also states that, whereas the
declarations of these parties may be
waived upon a showing of
impossibility, the declaration of the
importer shall be required in all cases.
n October 7, 1992, the Customs
Service published a notice in the
Federal Register (57 FR 46112)
proposing to amend § 10.48. The reason
for the proposed amendment was to
facilitate the movement of merchandise
and save importers time and money by
making it easier to provide the
declaration, when one is deemed
necessary by Customs, and by providing
Customs with greater flexibility not to
- require a declaration. Another reason for
the proposed amendment was to
eliminate inconsistencies that exist
between the regulation and the
provisions of the HTSUS (and
applicable interpretative notes) which
the regulation was intended to help
implement. The elimination of
inconsistencies in this instance would
have the effect of further reducing
requirements placed on importers by
eliminating an entire series of
merchandiss, i.e., merchandise
classified in subheading 9701.90.00,
HTSUS, from the merchandise for
which Customs may require such
declaration.

Analysis of Comments

No comments were received in
response to the published notice of
proposed rulemaking to amend § 10.48.

Conclusion

After careful review, the Customs
Service has concluded that the
amendments should be adopted as
proposed, with one modification.
Customs has eliminated theclause in
the declaration in § 10.48(b) referring to
mosaics because mosaics are not
required to be originals to be classifiable
under subheading 9701.90.00, HTSUS.

Explanation of Other Amendments

1. The section heading change is’
necessary because “drawings’’ are
specifically provided for in subheading
9701.10.00, HTSUS; 19 CFR 10.48 does
not apply to subheading 9701.10.00.

2. The change to § 10.48(a) is based on
the fact that subheading 9701.90.00,
HTSUS, is the provision in which
“collages and similar decorative
plaques” are classified. There is no
requirement that these items be original
works of art {(see Explanatory Note 97.01

- (B)); the declaration in the revised

§ 10.43(b) will not be required when an
item is entered under subheading
9701.90.00.

3. The changes to § 10.48(b) are
intended to accomplish two goals. First,
the language is changed to make it
easier for the parties involved in the
importation, i.e., the importer, artist,
seller and shipper, to provide a
declaration, if required, by providing
each of the ‘})anies with equal authority
to make and provide the declaration.
Secondly, the regulation is harmonized
with Additional U.S. Note 1 to Chapter
97, HTSUS, and the Explanatory Notes
to Chapter 97. Those interpretative ~
notes refer to the first twelve (12)
castings, replicas or reproductions as
being ‘classifiable in heading 9703 rather
than the first ten (10) as presently
required in the regulation.

4..Section 10.48(c) is changed to
provide Customs personnel with greater
flexibility to waive the requirement of a
declaration. :

5. The removal of paragraph (e) is
necessitated by the change (in number -
2, above) which removes subheading
9701.80.00 merchandise from the
impact of 19 CFR 10.48.

Regulatory Flexibility Act

For the reasons set forth in the
preamble and pursuant to the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), it is hereby certified
that the amendments set forth in this
document will not have a significant
economic impact on a substantial _
number of small entities. Accordingly,
the amendments are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Executive Order 12866

This document does not mest the
criteria for a “significant regulatory
action” as specified in E.O. 12866,

Drafting Information

The principal author of this document
was Norman W. King, Commercial
Rulings Division, Office of Regulations
and Rulings. However, personnel from
other offices participated in its
development.

List of Subjects in 18 CFR Part 10

Caribbean Basin Initiative, Custams
duties and inspections, Exports,

Reporting and record keeping
requirements.

Amendments to the Regulations

Part 10, Customs Regulations (18 CFR
part 10), is amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
part 10 continues to read as follows:

Authority: 19 U.S.C. 66, 1202, 1481, 1484,
1498, 1508, 1623, 1624;
»* * * - *

2. Section 10.48 and is revised to read
as follows:

§10.48 Engravings, scuiptures, etc.

(a) Invoices covering works of art
claimed to be free of duty under
subheadings 8702.00.00 and 9703.00.00,
HTSUS, shall show whether they are
originals, replicas, reproductions, or
copies, and also the name of the artist
who produced them, unless upon
examination the Customs officer is
satisfied that such statement is not
necessary to a proper determination of
the facts.

(b) The following evidence shall be
filed in connection with the entry: A
declaration in the following form by the
artist who produced the article, or by
the seller, shipper or importer, showing
whether it is original, or in the case of
sculpture, the original work or model, or
one of the first twelve castings, replicas,
or reproductions made from the original
work or model; and in the case of
etchings, engravings, woodcuts,
lithographs, or prints made by other
hand-transfer processes, that they were
printed by hand from hand-etched,
hand-drawn, or hand-engraved plates.
stones, or blocks:

| do hereby declare that | am the
producer, seller, shipper or importer of
certain works of art, namely. covered
by the annexed invoice dated ; that
any sculptures or statuary included in that
invoice are the original works or models or
one of the first twelve castings, replicas, or
reproductions made from the sculptor’s
original work or model; and that any
etchings, engravings, woodcuts, lithographs,
or prints made by other hand-transfer
processes included in that invoice were
printed by hand from hand-etched, hand-
drawn, or hand-engraved plates, stones, or
blocks.

(c) The district director may waive the
declaration requirement set forth in
paragraph (b) of this section.

(d) Artists’ proof etchings, engravings,
woodcuts, lithographs, gr prints made
by other hand-transfer processes should
bear the genuine signature or mark of
the artist as evidence of their




......
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authenticity. In the absence of such a

signature or mark, other evidence shall

be required which will establish the

authenticity of the work to the

satisfaction of the district director.

Samuel H. Banks,

Acting Commissioner of Customs.
Approved: December 6, 1993.

John P, Simpson,

Deputy Assistant Secretary of the Treasury.

{FR Doc. 93-31854 Filed 12-28-93; 8:45 am)

BILLING CODE 4820-02-P

19 CFR Part 175
[T.D. 84-5]

Declsion Following Petition by
Domestlic Interested Party—Location
of Country of Origin Marking for
Frozen Produce Packages

"AGENCY: Customs Service, Department
of the Treasury. :
ACTION: Final interpretive rule.

SUMMARY: This document gives notice
that Customs has made a determination
pursuant to a petition filed by a
domestic interested party that packages
of frozen produce subject to the
requirements of section 304, Tariff Act
of 1930, as amended, shall show the
country of origin marking on the front
side of the package to be considered as
marked in a conspicuous place. Further,
this document sets forth specifications
for such marking,. .

EFFECTIVE DATE: The marking
requirements set forth in this decision
for frozen produce articles shall become
effective as to merchandise entered, or
withdrawn from warehouse, for
consumption, on or after February 11,
1993. However, parties adversely
affected by compliance obligations shall
have until May 8, 1994, to bring their
frozen produce packaging into
conformity with these requirements.
After that date, all packaged frozen
produce articles entered for
consumption or withdrawn from
warehouse for consumption and not
marked to indicate the country of origin
in accordance with this decision and
other marking requirements of the Tariff
Act and Customs Regulations shall be
assessed marking duties.

FOR FURTHER INFORMATION CONTACT:
Robert Cascardo, Value and Marking
Branch, Office of Regulations and
Rulings, U.S. Customs Service, (202)
482-7010.

SUPPLEMENTARY INFORMATION:

Background
Section 304 of the Tariff Act of 1930,
as amended (19 U.S.C. 1304), provides

that, unless excepted, every drticle of
foreign origin (or its container) imported
into the U.S. shall be marked in a
conspicuous place as legibly, indelibly,
and permanently as the nature of the
article (or its container) will permit, in
such a manner as to indicate to the
ultimate purchaser in the U.S. the
English name of the country of origin of
the article. Failure to mark an article in
accordance with the requirements of 19
U.S.C. 1304 shall result in the levy of a
duty of ten percent ad valorem.

Part 134, Customs Regulations (19
CFR part 134), implements the country
of origin marking requirements and
exceptions of 19 U.S.C. 1304.

Counsel for the domestic petitioners,
packers of produce grown domestically,
first raised the question of whether the
front or the back side of a frozen
produce package was a conspicuous
place for country of origin marking by
seeking a ruling from Customs in 1988.
A ruling was requested to the effect that
packaged frozen produce was not
marked in a conspicuous place unless
the marking appeared on the front side
of such packaging in prominent
lettering, Customs responded by issuing
a determination that the sample
packages of imported produce
submitted by the domestic gackers as’
insufficiently marked were legally
marked by names and words which
appeared on the back side of the
packaging in close proximity to
nutritional and other information. HRL
731830 (November 21, 1988).

The packers appealed this
determination to the Court of
International Trade. In Norcal/Crosetti
Foods, Inc. et al. v. U.S. Customs
Service, 758 F. Supp. 729 (1991)(Norcal
1), the CIT (Musgrave, ].} ruled that
frozen produce is not marked in a
conspicuous place unless marked on the
front side of the package. At the
direction of the CIT, Customs issued
T.D. 91-48 (56 FR 24115, May 28, 1991),
requiring that packages of frozen
produce be so marked.

On appeal by the government, the
Court of Appeals for the Federal Circuit
ruled on procedural grounds in Norcal
II, 963 F. 2d 356 (1992), that the
packers’ claims were not properly before
the lower court and ordered the
complaint dismissed for lack of
jurisdiction. The appellate court
indicated that a proper course would
have been for the packers to initiate a
proceeding before Customs under
section 516 of the Tariff Act of 1930, as
amended (19 U.S.C. 1516), as they now
have done.

Because the petition asks Customs to
reconsider the position stated in HRL
731830, and to adopt the findings of the

Court of International Trade, we
summarize at length that court’s
findings. It is noted that Customs did
not contest the court’s substantive
findings, its appeal having been based
on_glupon various procedural points,

8 Court of International Trade
found that the only consistency in the
country of origin marking practices for
imported frozen produce was the
inconsistency of where the
manufacturer may choose to place the
marking. Most often, the marking is lost
among the various small typeface
information which appears on the back
or side panels. The court stated that
producers are reluctant to display
conspicuously the source of the food.
The result of these inconsistencies, it
found, was that a customer could not be.
assured of easily findinﬁ the country of
origin marking, even if he or she were
to casually inspect the package withina

- reasonable time frame. This is at cross-

purposes with Congress’ attempt to
provide the country of origin to
consumers befors they decide to
purchase. ‘

The court took judicial notice of the
common method of displaying the
merchandise in shelved freezers or
frozen food bins with the front panel in
view and the rear panel obscured and.
found that frozen vegetables are
commonly marketed in long, low
freezers with open tops, or wall-
mounted freezers with glass doors. The
court also took judicial notice that
access to frozen produce is limited and
sometimes awkward, given that the
produce must not defrost. It found that
the packages are usually displayed so
that only the front panel is clearly
visible. Customers are unable to scan
the labels on frozen produce as easily as
they can for those on dry goods or other
produce that is not frozen. The court
noted, firstly, that the product is
actually frozen and cold to the touch
and secondly that, at least in upright
freezers, the freezer door must be held
open. The court found that these factors
prevent the consumer from having the
opportunity to see the country of origin
marking that is secluded among the
small print on the back of the package.

The Court of International Trade
found the analogy in the ruling to the
placement of nutritional information on
packages unconvincing, because that
information was not required
information at all. In contrast, it found
a more persuasive analogy in the Food
and Drug Administration (FDA)
requirement that packages disclose the
weight of their contents on the principal
display panel. Such quantity of contents
disclosure must be & certain size,
located on the front, or most prominent
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panel, of the package. However, the
court cautioned that Customs cannot
interpret the marking statute according
to requirements set forth in FDA
Regu(}ations, and should analogize
“hesitantly and perspicaciously” to
these Regulations. ,

The court also observed that certain
packages of frozen produce listed the
name and U.S. address of the
manufacturer, and failed to indicate the
country of origin in close proximity as
required under the Customs
Regulations. Applying 19 CFR 134.46,
the court held that if the words “U.S.,”
or “America,” or a United States
address appear on those labels, the
article would have to be marked to
indicate the country of origin in
lettering of at least a comparable size.

The court concluded by finding that
although Customs has routinely
interpreted ‘'conspicuous’’ through 19
CFR 134.41(b), it failed in its issuance
of HRL 731830 to follow the clear
meaning of the-statute or the regulation.
Section 134.41(b) of the Customs
Regulations provides, among other
things, that a country of origin marking
shall be easily found by the ultimate
purchaser and read without strain. For
imported frozen produce, country of
origin marking requirements were not
met by the present practice of indicating
the country of origin marking on the
rear or side panel of frozen produce.

The Petition

The instant petition was initiated by
letters dated January 13 and January 29,
1993, and filed with Customs under
section 516, Tariff Act of 1930, as
amended (19 U.S.C. 1516) and part 175,
Customs Regulations (19 CFR part 175).
The petitioners are Norcal Crosetti
Foods, Inc. and Patterson Frozen Foods,
Inc., California packers of produce
grown domestically. The International
Brotherhood of Teamsters, on behalf of
its Local 912, submitted a letter dated
March 1, 1993, supporting the Norcal
and Patterson petition. The petitioners
contend that imported frozen produce is
not marked in accordance with the
requirement of 19 U.S.C. 1304 that the
country of origin shall appear in a
conspicuous place; under a correct
application of 19 U.S.C. 1304 the
indication of country must appear on
front side of a package to be considered
as marked in a conspicuous place.
These domestic producers argue further
that Customs standards for the size'and
prominence of such markings are not in
conformity with 19 U.S.C. 1304.

~The petition and other supporting
materials include numerous samples of
current frozen produce packages which
are alleged to be defective for the

various reasons stated above, and for
others. The presently claimed defects in
the permitted marking for these articles
closely mirror the findings of the Court
of International Trade: Current marking
is found “buried in a sea of cooking .
instructions” on the back panel in a
manner that cannot be noticed; as
displayed for retail sale, only the front
side of the package is visible, and it is
not likely or practical for the consumer
to turn it over to look for country of
origin marking; imported produce is
sold in the same type of packaging used
previously for domestic products; and
various products are marked illegibly,
confusingly, or misleadingly.

Customs published a notice in the
Federal Register on September 9, 1993
(58 FR 47413), advising the public of the
petitioners’ contentions and providin,
opportunity for public comments on the
issues raised in the petition.

Discussion of Comments and Issuers

Twenty-three comments were
submitted. The commenters include a
number of trade organizations,
companies in the business of
manufacturing, processing, and
distributing produce; an organization

‘representing a group of domestic

farmers; an import/export organization;
a sales and marketing company; two
members of the U.S. House of
Representatives; the Canadian
government; a Canadian trade
organization; private U.S. citizens;
members and officials of the
International Brotherhood of Teamsters;
the California Department of Justice;
District Attorneys in California; and the
petitioners.

Approximately half of the public
comments expressed support of the
Norcal petition to require the country of
origin marking of imported frozen
produce to appear on the front panel of

the pa .

Tgese commenters presented
extensive data and argument concerning
the nature of frozen produce and the
manner of its storage and presentation
for sale, contending mainly that the
inherent coldness of frozen produce
makes the packaging more cumbersome
to handle than other food products.
These commenters believe accordingly
that the ultimate purchaser is likely to
examine the produce in haste, and is not
likely to see country of origin marking
which appears on the back or side of the
packaging.

Some respondents also expressed
concern that frozen produce packaging
tends to accumulate frost while being
stored in refrigerators, such that the
country of origin marking often becomes
obscured in a way that is unique to

frozen produce. In view of these factors,
it is argued, country of origin markin,
which does not appear on the front o
these frozen produce packages cannot
be considered in a conspicuous place,
and cannot meet the standard stated at
19 CFR 134.41(b) that marking must be
easily found and read without strain.
Commenters opposed to the petition
tend to dismiss these contentions as
unfounded. They see no reason to
establish a different marking location for
frozen produce packages as opposed to
other imported articles. They see
coldness as no fundamental obstacle to
handling a frozen produce package and
turning it over to find country of origin
marking. They assert that even the

- information appearing on the front

panel probably cannot be read without
picking up the package.

Customs believes it is appropriate to
consider the nature of an imported
article, and in particular, the manner of
its presentation to ultimate purchasers
in the U.S,, in determining the »
acceptable location for country of origin
marking. In this instance the coldness of
the article, and its manner of
presentation, are factors to be given
some weight. The opponents of the
petition have not shown any established
consumer expectation of marking which
appears exclusively or customarily on
the back or side panels, and we find
credible the petitioners claims of a
reduced likelihood that ultimate
purchasers will examine the back or
side panels of packaged frozen produce
to find marking. Moreover, the specific
findings of the Court of International
Trade on these points will be given
appropriate deference by the Customs
Service.

The petitioners, as well as several
subsequent commenters, submitted for
consideration numerous samples of
frozen produce packaging as evidence of
common marking practices which were
said to be short of the statutory
standards for permanence, legibility,
and conspicuousness. All the markings
shown on the sample packages appear
on the back panel. '

One major category of sample
packages consisted of rectangular
packages on which all the printed
information, except the country of

- origin marking, is pre-printed. The latter

instead is evidently stamped after the
package is filled with frozen produce.
The quality of this marking tends to be
poor, and for the most part does not
satisfy existing standards for
permanence and legibility. The location
is quite inconsistent between various
packages in the same batch. Sometimes
the lettering is stamped over pre-printed
information; sometimes it is sideways or
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crooked; and sometimes it is smudged.
These stamped-on markings are
insufficient under &ll three of the
principal criteria of 19 U.S.C. 1304—
legibility, permanence, and conspicuous
placement.

Commenters opposed to the petition
believe that these defects should be
remedied by enforcement under the
regulations of current standards
governing legibility, permanence, and
conspicuous placement, and that there
is no compelling evidence that the
current regulations are inadequate.

While some of the packages with
stamped-on markings are in compliance
with the requirements of section 304,
this seems to have occurred by
happenstance and not by consistently
following any pattern of marking.
Customs believes that the petitioners
and other respondents have identified a
marking practice for which one abvious
remedy is a requirement for a single
location for marking these products. A
marking which is not consistently
placed, on an article which may be
bought repeatedly by the same ultimate
purchaser, tends to be a marking which
is not easily found. This problem is
compounded, in the case of frozen
produce, by the fact that supplies may
change on short. notice between
domestic and foreign and among foreign
sources. The petitioners and other
commenters have made a credible
showing that present marking practices
for these products tend to minimize
disclosure of country of origin.

Other sample packages submitted by
the petitioners and other commenters,
whife marked permanently and legibly
under current standards (on the back
panel), showed geographic markings or
names which could create confusion or
be misleading as to the country of origin
of the frozen produce. Some such names
or markings were part of the
distributors’ trade marks, while others
used generic names for vegetable
products in potentially confusing ways.
The petitioners and other commenters
argue that the remedy for these
potentially confusing or misleading
markings is country of origin marking
which appears uniformly on the front
panel of the package. They believe the
ultimate purchaser is less likely to
inspect frozen produce on its back pansl
to ascertain its country of origin when
the front panel of the packaging
indicates in print & reference to a locale
in a country other than the country of
origin.

ommenters opposed to the petition
do not believe that ultimate purchasers
are deceived by such references. One
opponent indicated that while in some
cases marking on the front panel of the

package may be needed, it is not
generally necessary if the current
regulations were enforced in all cases.
One of the sample packages already
has been the subject of corrective action
and a ruling by Customs. See HQ
735085 (June 4, 1993) (Mixed frozen
vegetables sold as “American Mixtures"’
required to have country of origin
marking on front of package to be
considered conspicuously marked;
Customs indicated at that time,
however, that marking on the back
could be permissible in the absence of
potentially confusing words or marks).
Customs is of the view that while it
could continue, on a case-by-case basis,-
to correct the types of marking problems
identified by the petitioners, and will do
50 as necessary, a more comprehensive
solution is needed to assure proper
marking of frozen produce articles.
More restricted remedies might include
specifying, in rulings and other
decisions, all the circumstances in
which the requirements of 19 CFR
134.46 are to apply. That provision of
the Customs Regulations requires the
name of an article’s country of origin to
appear “in close proximity” and in
lettering of comparable size to any
reference to a place other than the
country of origin which appears on an
imported article. Customs is electing,
however, to adopt instead a blanket
requirement that marking appear on the
front of the frozen produce package in

_the lettering and placement specified

below. This will afford a definitive
solution to a problem which the
petitioners have shown to be extensive.
Much of the imported frozen produce’
sold in the U.S. is packaged after
importation. As such, the marking of the
packages is not subject to physical
supervision by Customs, but is
performed under importers’
certifications for the marking of
repacked articles tendered in
accordance with 19 CFR 134.25. The
administrative burden of enforcing the

- marking of such repacked articles case

by case is an additional reason for
setting out instead uniform
specifications for the marking of frozen
produce. Such specifications will
reduce ambiguity and interpretive
questions, thus facilitating broad-based
compliance by impaorters, packagers and
distributors.

Finally, the petitioners and other
commenters claim that country of origin
markings which appear on the back
sides of packages are obscured, or as
they put it, “buried”’, by their placement
among numerous items of printed
information. Some of this information is
nutritional statements, some is recipe

material, and some is general
distribution information. .

The commenters in favor of retaining
Customs’ current standards of
conspicuousness, i.e., that the back or
side panels of frozen produce packages
are conspicuous places for marking, do
not believe that frozen produce presents
any unique circumstances which would
necessitate implementing a separate
standard of marking. In support of their
position against changing the current
standard, they point out that the back
panel of a produce package is
considered conspicuous for listing
nutritional information under food
labeling regulations administered by the
Food and Drug Administration. They
maintain that the ultimate purchaser
interested in knowing the country of
origin will look at the back panel for the
country of origin marking as well. To
date, this also has been the basis for the
Customs position that marking the
country of origin on the back of the
package is acceptable. See HRL 731830
(November 21, 1988).

The petitioners and their supporters
point to the same lack of consistency in
the placement of marking noted by the
CIT. They argue that Customs was
mistaken in supposing that because
FDA regulations for nutritional
information allowed it to be placed on
the back panel, country of origin
marking on the back panel was also
conspicuous; nutritional information
was not required food labeling
information at the time of the Customs
ruling in 1988. A number of
commenters endorse the court’s finding
that if the food labeling requirements of
the Food and Drug Administration are
to serve as guidance, the requirements
to be consulted are those for the
declaration of a food article's riet
quantity of contents. For this
information, bold lettering in specified

. type sizes, appearing on the front panel,

is the standard. The adoption of this
FDA standard for country of origin
marking would be facilitated by the
familiarity of packaging designers with
FDA printing requirements.

One commenter states that in recent
years there has been a proliferation of
statements appearing on the back panels

- of frozen produce, such that back panels

no longer are conspicuous places for the
location of country of origin marking.
One commenter submitted a survey of
California consumers in which 60
percent of those asked could not find
the country of origin marking on the
“American Mixtures” packaging within
two minutes. Another commenter
argued that permitting country of origin
marking to appear near nutritional
information on the back side of the
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package allows it to appear in one of the
least conspicuous places on the
package.

Customs agrees with the petitioners
and with the court that mar?dng of
frozen produce on the front panel is
needed to place the marking in the
conspicuous place required under 19
U.S.C. 1304. While marking on the front
side is obviously conspicuous, the
nature of the back panels of these
packages is such that country of origin
marking appearing there cannot be
reliably found easily and read without
strain by the ultimate purchaser. 19 CFR
134.41(b). The likelihood that the
marking will be ‘“buried"’ has been
suffiently demonstrated by the
petitioners and other commenters to
make this requirement necessary to give
effect to the intent of the drafters of 19
U.S.C. 1304.

Further, taking account of the the
court's admonition against analogizing
without due care to regulations of
another agency, Customs agrees with the
petitioners and others that standards
and specifications based upon the Food
Labeling Regulations of the Food and
Drug Administration are useful models.
Here, the statutory standard of
prominence and conspicuousness for
food labeling, embodied in 21 U.S.C.
343(f), is sufficiently similar to the
Tariff Act requirement of
conspicuousness as to make these
specifications serviceable for Tariff Act
purposes. We are adopting
specifications for the marking of frozen
produce articles, as set forth below,
closely modeled upon the Food
Labeling requirements for the
declaration of net quantity of contents.

Customs Decision on the Petition

Customs has determined, after review
of all the comments and upon
consideration of the legal and policy
factors, that the arguments presented in
the petition have merit. The correct
administration of the country of origin
marking statute and regulations with
respect to frozen produce requires a
reversal of the previous Customs
position. Customs has given full weight
and consideration to the views and
findings of the Court of International
Trade in Norcal I. We find that the
nature of frozen produce and its typical
retail presentation makes marking on
the back panel insufficient; that there
are numerous examples of insufficient
and potentially misleading marking
practices based on marking the back
side; that marking appearing on the back
panels of frozen produce packages is not
easily found and read without strain;
and that consequently, a uniform
standard of conspicuousness is needed

for these products to assure proper
marking under 19 U.S.C. 1304. The
standards for the declaration of net
quantity of contents under the Food
Labeling regulations are, again, useful
models for marking which is
conspicuous. standards for country of
origin marking on packaged frozen
produce.

Customs is for these reasons
exercising its authority under 19 U.S.C.
1304(a)(1) to prescribe “* * * any
reasonable method of marking * * *
and a conspicuous place on the article
{or container) where the marking shall
appear.” The effect of such a
determination, as effected under
§ 134.42, Customs Regulations (19 CFR

-134.42), is to remove any option on the

part of an importer or other person to
select from marking locations and
methods which satisfy the general
criteria of section 304 of the Tariff Act;
a limited number of locations or
methods will be acceptable for the
marking of frozen produce.

Implementation of Front Panel Marking

Customs recognizes that
manufacturers, distributors, and packers
of imported frozen produce will need to
consider revisions in their current
packaging which may be needed to
comply with this decision. Recognizing
the potential burdens, Customs has
determined that the usual 30-day period
for implementing a correction in
valuation, classification, or rate of duty
set forth at 19 CFR 175.22(a) is not
sufficient. The legally effective date of
this change in practice or position is on
or after the 30th day after the date of
this decision. However, to minimize the
burden of this new requirement upon
affected persons, the date for
compliance with this decision will be
May 8, 1994. This date coincides with
the date established by the U.S. Food
and Drug Administration for
compliance with its new labeling
requirements under the Nutrition
Labeling and Education Act of 1990,
Public Law 101-535. See 58 FR 2065 et
seq. (January 6, 1993) for the regulatory
requirements for food labeling which
will take effect on that date.

Inasmuch as companies already are
engaged in extensive revisions of
labeling on food packaging, any burdens
caused by this decision should be
incremental. Food manufacturers and
packagers, including foreign concerns
already importing into the U.S., are
intimately familiar with the Food
Labeling Regulations administered by
the Food and Drug Administration. It
will be less burdensome for them to
comply with requirements modeled
after existing standards affecting the

frozen produce industry than to meet
separate, uncoordinated standards for
country of origin marking.

In general, and for all practical
purposes, the front side of frozen
produce packaging corresponds with the
area of a package designated as the
“principal display panel” under § 101.1
of the Federal Food Labeling
Regulations (21 CFR 101.1). The
principal display panel is defined as the
part of a label that is most likely to be
displayed, presented, shown, or
examined under customary conditions
of display for retail sale. id. For
purposes of country of origin marking
under 19 U.S.C. 1304 and part 134,
Customs Regulations, the front side of a
frozen produce package shall be the
principal display panel as defined
above.

The Food Labeling Regulations
provide further that all information
appearing on the principal display
panel shall appear prominently and
conspicuously, and in no case may th:
letters or numbers be less than one-
sixteenth inch in height. See 21 CFR
101.2(c). Under the Food, Drug, and .
Cosmetic Act, information that is
required to appear on the food label
must appear with adequate prominence
and conspicuousness to assure that it
will be read and understood by
consumers. 21 U.S.C. 343(f). The
presentation of the required information
may lack the requisite conspicuousness
and prominence if the label fails to
provide sufficient label space; there is
interference from non-required words,
statements, designs or devices; or if the

- information is rendered in small or

illegible type, with insufficient
background contrast, or with crowding.
These considerations, enumerated at 21
CFR 101.15, closely parallel the factors
usually considered by Customs in
defining conspicuousness and legibility
for purposes of 19 U.S.C. 1304.

To further insure the conspicuousness
and legibility of the indication of
country of origin, and in recognition of
the expertise of the Food and Drug
Administration with respect to food
labeling, we are modeling Customs
requirements on certain of the
specifications set forth under § 101.105
of the Food Labeling Regulations which
apply to the required declaration of net
quantity of contents as the specification
for the indication of origin. Like our
new requirement.for marking on the
front of the package, the declaration of
net quantity of contents is required to
appear on the principal display panel
In its new labeling regulations the Food
and Drug Administration itself relied
upon the net quantity of content
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provisions in setting new type size
requirements. <

Particular Specifications

The following specifications, modeled
after 21 CFR 101.105, are needed for the
enforcement of uniform standards of
conspicuousness and legibility, and are
to be followed in marking packages of
frozen produce under 19 U.S.C. 1304.

1. The indication of origin shall
appear as a distinct item on the
principal display panel, separated by a
space at least equal to the height of the
lettering used in the indication. It is not
required that the indication of arigin
appear within the bottom 30 percent of
the area of the panel, but the lettering
must be in lines generally parallel to the
base on which the package rests as it is
designed to be displayed. (Reference: 21
CFR 101.105(f)).

2. The indication shall appear in
conspicuous and easily legible boldface
upper case Roman or san serif print or
type which shall be in distinct contrast
{by typography, layout, or color) to its
background. Condensed or compressed
typefaces or arrangements shall not be
used. (Reference: 21 CFR 101.105(h}).

3. The ratio of height to width of a
letter shall net exceed a differential of
3 units to 1 unit (no more than three
times as high as it is wide). (Reference:
21 CFR 101.105(h)}{1)}).

4. The indication shall be in letters
and numerals in a type size established
in relationship to the area of the -
principal display panel of the package
and shall be uniform for all packages of
substantially the same size by
complying with the following type
specifications:

(e) Not less than one-sixteenth inch in
beight on packages the principal display
panel of which has an area of 5 square
inches or less.

(b) Not less than one-eighth inch in
height on packages the principal display
panel of which has an area of more than
5 but not more than 25 square inches.

(c) Not less than three-sixteenths inch
in height on {:ackages the principal
display panel of which has an area of
more than 25 but not more than 100
square inches.

(d} Not less than one-fourth inch in
height on packages the principal display
panel of which has an area of more than
100 square inches, except not less than
1/2 inch in height if the area is more
than 400 square inches. (Reference: 21
CFR 101.105(i)).

Country of origin marking meeting the
foregoing minimum ifications will
be required to appear beginning on May
8, 1994, on all packages of frozen
produce which are subject to the
requirements of 19 U.S.C. 1304 and Part

134, Customs Regulations. Equally, this
marking will be required for all such
articles imported into the U.S. which
are subject to the certification and post-
importation packaging and marking
requirements of 19 CFR 134.25 and 19
CFR 134.26.

Compliance Advisory -
Affected persons are reminded of

‘Customs position that the mere

combining or mixing of frozen produce
prior to retail packaging does not relieve

. any person of the obligation to mark the

packaged article in accordance with
Customs requirements. Thus, if foreign
origin produce is mixed with domestic -
producs, the package is subject to
marking in accordance with this
decision. Packages containing produce
from a variety of sources are required to
be marked to indicate all the foreign -
countries of origin of the produce they
contain. See HQ 735085 (June 4,
1993)(Green Giant ‘“American Mixtures”
decision). Any interested person who
believes that a particular form of,
Pprocessing excepts an article from
marking may seek confirmation from
Customs by applying for a ruling in
accordance with 19 CFR part 177,

Previous Decisions Affected

HRL 731830 (November 21, 1988), is
revoked. T.D. 91-48 (May 28, 1991}, is
modified. Conspicuous marking within
the meaning of T.D. 9148 shall be
limited to marking which complies with
the specifications set forth in this
decision.

Authority

This notice is published in
accordance with section 175.22(a},
Customs Regulations (19 CFR 175.22(a)).

Drafting Information

The principal drafter of this document
was Robert Cascardo, Value and
Marking Branch, U.S. Customs Service.
Personnel from other Customs offices
participated in its development.

Approved: December 17, 1993,

George J. Weise,

Commissioner of Customs.

John P. Simpson,

Deputy Assistant Secretary of the Treasmy
[FR Doc. 93-31855 Filed 12-28-93; 8:45 am]
BILLING CODE 4820-02-P

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 8505}
RIN 1545-AS31

Mark to Market for Dealers in
Securities

AGENCY: Internal Revenue Service (IRS},
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations providing
guidance to enable taxpayers to comply
with the mark-to-market requirements of
section 475. The temporary regulations
provide guidance concerning the
meaning of the statutory terms ““dealer
in securities,” “held for investment,"”
and “security.” The text of these
temporary regulations also serves as the
text of the proposed regulations set forth-
in the notice of proposed rulemaking on

this subject in the Propased Rules
section of this issus of the Federal
Register.

DATES: These temporary regulatxons are
effective December 29, 1993.

For dates of applicabih'ty, see
§1.475(e)-1T.
FOR FURTHER INFORMATION CONTACT:
Robert B. Williams at (202} 622-3960 or
Jo Lynn Ricks at (202} 622-3920 (not
toll-free calls).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

These regulations are being issued
without prior notice and public
proceduré pursuant to the
Administrative Procedure Act (5 U.S.C.
553]). For this reason, the collection of
information contained in these
regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545~1422. The
estimated annual burden per
recordkeeper varies from .25 to 3 hourss,
depending on individual circumstances,
with an estimated average of 1 hour.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such -
information as is available to the IRS.
Individual recordkeepers may require
greater or less time, depending on their
particular circumstances.

For further information concerning

" this collection of information and where

to submit comments on this collection
of information, the aceuracy of the
estimated burden, and suggestions for
reducing this burden. please refer to the
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preamble to the cross-referencing notice
of proposed rulemaking published in
the Proposed Rules section of this issue
of the Federal Register.

Background

This document contains temporary
regulations under section 475 (relating
to mark-to-market accounting for dealers
in securities). Section 475 was added by
section 13223 of the Revenue
Reconciliation Act of 1993, Pub. L. 103~
66, 107 Stat. 481, and is effective for all
taxable years ending on or after
December 31, 1993.

On October 25, 1993, the IRS issued
a revenue ruling that began the process
of providing substantive guidance under
the mark-to-market rules. The ruling
was published as Rev. Rul. 93-76,
1993-35 L.R.B. 11 (November 8, 1993).
These temporary regulations clarify
several issues that were addressed in
that ruling, including the meaning of the
statutory terms “‘dealer in securities”
and “held for investment.”

Explanation of Provisions

Section 475(b) exempts certain
securities from mark-to-market
accounting under section 475(a). Among
the exempted securities are those held
for investment and debt securities not
held for sale. The regulations clarify that
held for investment, within the meaning
of section 475(b)(1)(A), and not held for
sale, within the meaning of section
475(b)(1)(B), have the same meaning.
The regulations provide that both terms
refer to a security that is not held by a
taxpayer primarily for sale to customers
in the ordinary course of the taxpayer’s
trade or business.

By providing that a security is held
for investment if it is not held primarily
for sale to customers in the ordinary
course of a trade or business, the
regulations adopt the concept of held for
investment in section 1236(a). Thus,
under these regulations, a dealer in
securities may identify as held for
investment a security that it holds
primarily for sale to non-customers (e.g.,
a trading security). The IRS believes that
providing a single standard for purposes
of sections 475 and 1236 is consistent
with the purpose of section 475.
Comments are requested regarding other
ways to simplify the task of
identification:

Holding 5 of Rev. Rul. 93-76
suggested that some securities properly
identified as held for investment under
section 1236(a) may not be identified as
held for investment under section
475(b). Accordingly, Holding 5 of Rev.
Rul. 93-76 is modified.

The regulations identify certain assets
that are inherently investments and,

thus, may not be marked to market
under section 475. Under the
regulations, the following assets held by
a dealer in securities are deemed to be
properly identified as held for
investment: (1) Stock in a corporation
that the taxpayer controls; (2) a
partnership or beneficial ownership
interest in a widely held or publicly
traded partnership or trust that the
taxpayer controls; and (3) an annuity,
endowment, or life insurance contract.
The regulations define control for these
purposes. Comments are requested as to
other per se investments that should be
deemed identified as held for
investment.

Under the authority of section
475(b})(4), the regulations provide that
certain notional principal contracts and
derivative securities (described in
section 475(c)(2)(D) or (E)) that are held
by a dealer in those securities are
generally not eligible to be exempted
from mark-to-market treatment as held
for investment. This rule does not
apply, however, if the taxpayer
establishes unambiguously that the
security was acquired other than in the
taxpayer’s capacity as a dealer in such
securities. It is anticipated that this
exception will apply only in rare
instances.

The regulations provide rules
regarding a security held by a taxpayer
as of the close of the last taxable year
ending before December 31, 1993. If the
security was identified under section
1236 as a security held for investment,
the security.is treated as being identified
as held for investment for purposes of
section 475(b). If the security was not
identified under section 1236, the
regulations provide that the security is
treated as having been properly
identified under section 475(b)(2) if the
information in the dealer’s records as of
the close of that year supports the
identification. If there is any ambiguity
in those records, the taxpayer must, no
later than January 31, 1994, place in its
records a statement unambiguously
indicating which securities are to be
treated as properly identified. Any
information that supports treating a
security as having been properly
identified under section 475(b)(2) must
be applied consistently from one
security to another. For purposes of
identifying the position under section

- 475(c)(2)(F)(iii), these rules also apply to

a position that is a security by virtue of
section 475(c)(2)(F).

Holding 9 of Rev. Rul. 93-76
established certain standards that a
dealer in securities must apply in
determining which of its securities must
be marked to market at the beginning of
its first taxable year that ends on or after

December 31, 1993. This determination
also controls the amount of tne
taxpayer's net section 481(a)
adjustment. The regulations provide
rules that are slightly different from the
standards set forth in Holding 9.
Consistent with the regulatory
interpretation of “held for investment”
(discussed above), the regulations
clarify whether certain securities are
treated as having been properly
identified for purposes of being
exempted from mark to market.
Accordingly, Holding 9 of Rev. Rul. 93 -
76 is modified.

Because the regulations provide new
rules concerning the permissibility of
certain identifications, a taxpayer has
until January 31, 1994, to add or remove
these identifications. For example, the
regulations provide rules for adding
identifications so that securities that
were held for sale but were not held for
sale to customers may be identified as
being described in section 475(b}(1)(A)
or (B). This identification may be added
only if, prior to December 28, 1993, the
taxpayer identified none of these
securities as being described in section
475(b)(1)(A) or (B) and only if the
retroactive identification is added for all
of these securities. A security is not
subject to the consistency provision in
the preceding sentence if it may be
timely identified after the date on which
the retroactive identification is added.
Thus, a taxpayer gains additional
flexibility by making the retroactive
identification early. In addition, any
taxpayer that is a dealer in notional
principal contracts or derivatives
described in section 475(c)(2)(D) or (E}
that had identified any such securities
as held for investment may remove the
identification.

If a taxpayer adds or removes an
identification discussed above, the
regulations provide that the addition is
timely for purposes of section 475(b)(2)
and that the removal does not subject
the taxpayer to the provisions of section
475(d)(2), regarding improper
identifications. Similar relief is
provided to a taxpayer that corrects
identifications of securities held as of
the close of the taxpayer’s last taxable
year ending before December 31, 1993.

In general, the regulations provide
that a taxpayer that sells nonfinancial
goads or. provides nonfinancial services
(e.g., a consumer products retailer or an
accountant) does not become a dealer in
securities within the meaning of section
475(c)(1) by virtue of extending credit
for the purchase of its goods or services,
even if the taxpayur subsequently sells
the evidences of indebtedness so
acquired.
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The regulations provide that a.
taxpayer that regularly purchases
securities from customers in the
ordinary course of a trade or business
(including regularly making loans to
customers in the ordinary course of a
trade or business of making loans) is not
thereby a dealer in securities provided
that the taxpayer does not sell more
than a negligible portion of the
securities so acquired. Whether the
portion sold is negligibla is generally
determined without regard to certain
extraordinary sales and certain sales of
loans that declined in quality after the
taxpayer acquired them. The regulations
provide examples to illustrate the
meanmg of the term “negligible
portion.” :

Under the regulatlons. certain items
are not securities within the meaning of
section 475(c)(2). These items include:
stock of the taxpayer or options to buy
or sell the taxpayer’s stock; liabilities of
the taxpayer; REMIC residual interests
that economically represent a liability at
the time their basis is determined; and
other REMIC residual interests or
arrangements that the Commissioner
determines have substantially the same
economic effect (e.g., a widely held
partnership that holds noneconomic
REMIC residual interests). Marking
these items to market would not carry
out the purposes of section 475 and
certain other Code sections (e.g.,
sections 1032 and 860E). Comments are
requested as to other items that should
similarly be excluded from the
definition of a security.

Comments are requested regarding
whether additional rules are needed to
carry out the purposes of section 475 for
taxpayers that hold economic REMIC
residual interests or interests in other
passthrough entities (including
subchapter S corporations or widely
held partnerships).

The regulations clarify that marking to
market a security that is not held in
connection with a taxpayer’s activities
as a dealer in securities does not affect
the character of gain or loss from that
security.

These temporary regulations generally
apply to taxable years ending on or after
December 31, 1993,

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to .
these regulations, and, therefors, a
~ Regulatory Flexibility Analysis is not

required. Pursuant to section 7805(f) of
the Internal Revenue Code, these
temporary regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business. : -

Drafting Information

The principal authors of these
regulations are Robert B. Williams and
Jo Lynn Ricks, Office of Assistant Chief
Counsel (Financial Institutions and
Products), Internal Revenue Service.
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.475(b}-1T also issued under 26
U.S.C. 475(b}(4) and 26 U.S.C. 475(e).

Section 1.475(b)-2T also issued under 26
U.8.C. 475(b)(2), 26 U.S.C. 475(e), and 26

~ U.S.C. 6001.

Section 1.475(c}-1T also issued under 26

" U.S.C. 475(e).

Section 1.475(c)-2T also issued under 26
U.S.C. 475(e) and

26 U.S.C. 860G(e).

Section 1.475{d)-1T also issued under 26
U.S.C. 475(e).

Section 1.475(e}~1T also issued under 26
U.S.C. 475(e). * * *

Par. 2. Sections 1.475(b)—1T.

-1.475(b}-2T, 1.475(c)}-1T, 1.475(c}-2T,

1.475(d)-1T, and 1.475(e)-1T are added
under the heading “Inventories” to read
as follows:

§1.475(b)-1T Scope of exemptions from
mark-to-market requirement (temporary).
(a) Securities held for investment or
not held for sale. Except as provided by
paragraph (c) of this section, a security
is held for investment (within the
meaning of section 475(b)(1)(A)) or not
held for sale (within the meaning of
section 475(b)(1)(B)) if it is not held by
the taxpayer primarily for sale to.
customers in the ordinary course of the
taxpayer's trade or business. .
é]‘)((‘Efseacun'u‘es deemed identified as
held for investment—(1) In general. The

following items held by a dealer in

securities are per se held for investment
within the meaning of section
475(b}(1)(A) and are deemed to be
properly identified as such for purposes
of section 475(b)(2)—-

(i) Stock in a corporation that the
taxpayer controls (within the meaning
of paragraph (b)(2)(i) of this section);

fi,i) A partnership or beneficial
ownership interest in a widely held or
publicly traded partnership or trust that
the taxpayer controls (within the
meaning of paragraph (b)(2)(ii) of this
section); or

(iii) A contract that is treated for
Federal income tax purposes as an
annuity, endowment, or life insurance
contract (see sections 817 and 7702).

(2) Control defined. Control means the
ownership, directly or indirectly
through persons described in section -
267(b) (taking into account section
267(c)), of—

(i) 50 percent or more of the total
combined voting power of all classes of
stock entitled to vote; or

(ii) 50 percent or more of the capital
interest, the profits interest, or the
beneficial ownership interest in the
widely held or publicly traded
partnership or trust.

(c) Securities deemed not held for
investment—{1) General rule for dealers
in notional principal contracts and
derivatives. Section 475(b)(1)(A)
(exempting certain securities from mark-
to-market accounting) does not apply to
a security if—

(i) The security is described in
subparagraph (D) or (E) of section
475(c)(2) (describing certain notional
principal contracts and derivative
securities); and

(ii) The taxpayer is a dealer in such
securities.

{2) Exception for securities not
acquired in dealer capacity. Paragraph
(c)(1) of this section does not apply if
the taxpayer establishes unambiguously
that the security was not acquired in the
taxpayer’s capacity as a dealer in such
securities.

§1.475(b)-2T Exemptions—Transitional
Issues (temporary).

(a) Transitional identification—(1)
Certain securities previously identified
under section 1236. If, as of the close of
the last taxable year ending before
December 31, 1993, a security was
identified under section 1236 as a
security held for investment, the
security is treated as being identified as
held for investment for purposes of
section 475(b).

(2) Consistency requirement for other
securities. In the.case of a security . ..
{including a security described in
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section 475(c)(2)(F)) that is not
described in paragraph (a){1) of this
section and that was held by the
taxpayer as of the close of the last
taxable year ending before December 31,
1993, the security is treated as having
been properly identified under section
475(b)(2) or section 475(c}(2)(F)(iii} if
the information contained in the
dealer’s books and records as of the
close of that year supports the
identification. If there is any ambiguity
in those records, the taxpayer must, no
later than January 31, 1994, place in its
records a statement resolving this
ambiguity and indicating
unambiguously which securities are to
be treated as properly identified. Any
information that supports treating a
security as having been properly
identified under section 475(b}(2) or
section 475(c){2)(F)(iii) must be applied
consistently from one security to
another.

(b) Corrections on or before January
31, 1994—1) Purpose. This paragraph
(b) allows a taxpayer to add or remove
certain identifications covered by
§1.475(b)-1T.

(c) Effect of corrections. An
identification added under paragraph
(a)(2) or (b)(2) of this section is timely
for purposes of section 475(b)(2) or
section 475(c)(2)(F)(iii}. An
identification removed under paragraph

- (a)(2) or (b)(3) of this section does not

subject the taxpayer to the provisions of
saction 475(d)(2).

§1.475(c)-1T Definitions—Dealers in
securities (temporary). )

(a) Sellers of nonfinancial goods and
services. If the principal activity of a
taxpayer is selling nonfinancial goods or
providing nonfinancial services, the fact

-that the taxpayer extends credit to the

purchasers of its nonfinancial goods or
services does not make the taxpayer a
dealer in securities within the meaning
of section 475(c)(1), even if the taxpayer
sells the evidences of indebtedness so
acquired. The preceding sentence does
not apply if, for purposes of section 471,
the taxpayer claims to be a dealer in
those evidences of indebtedness.

{b) Taxpayers that purchase securities
but do not sell more than a negligible
portion of the securities—{(1)} Exemption

(2) To conform to § 1.475(b)-1T(a}—(i) from dealer status. A taxpayer that

Added identifications. To the extent
permitted by paragraph (b)(2)(ii) of this
section, a taxpayer may identify as being
described in section 475(b){1) (A) or
(B)— -

(A) A security that was held for
immediate sale but was not held
primarily for sale to customers in the
. ordinary course of the taxpayer’s trade
or business {e.g., a trading security); or

(B) An evidence of indebtedness that
was not held for sale to customers in the
ordinary course of the taxpayer's trade
or business and that the taxpayer
intended to hold for less than one year.

(ii) Limitations. An identification
described in paragraph (b)(2)(i) of this
section is permitted only if—

(A) Prior to December 28, 1993, the
taxpayer did not identify as being
described in section 475{)(1) (A) or (B)
any of the securities described in
paragraph (b)(2)(i) of this section;

(B) The taxpayer identifies every
security described in paragraph (b)(2){i)
for which a timely identification of the
security under section 475(b){2) cannot
be made after the date on which the
taxpayer makes these added
identifications; and

(C) The identification is made on or
before January 31, 1994.

(3) To conform to § 1.475(b}-1T(c). On
or before January 31, 1994, a taxpayer
described in § 1.475(b)-1T(c)(1)(ii) may
remove an identification under section
475(b)(1)(A) of a security described in
§1.475(b}-1T(c)(1)(i). ‘

regularly purchases securities from
customers in the ordinary course of a
trade or business (including regularly
making loans to customers in the
ordinary course of a trade or business of
making loans) is not thereby a dealer in
securities for purposes of section
475(c)(1} if the taxpayer does not sell
more than a negligible portion of the
securities so acquired. The preceding
sentence does not apply if, for purposes
of section 471, the taxpayer claims to be

_a dealer in those securities.

(2) Negligible portion. The meaning of
negligible portion is illustrated by the
following examples:

(i) Example 1. A regularly acquires

- loans (both by making loans to

customers and by otherwise purchasing
loans) in the ordinary course of its
business. A retains almost all of the
loans that it acquires. In 1993, A sells
fewer than 60 loans. Accordingly, in
1993 A does not sell more than a
negligible portion of the securities it
acquired. '

(ii) Example 2. B regularly acquires
loans (both by making loans to
customers and by otherwise purchasing
loans) in the ordinary course of its
business. In 1993, B sells more than 60
loans, but the total adjusted basis of the

loans that B sells in 1993 is less than 5%
- of the total basis, immediately after

acquisition, of the loans that it acquires

" in that year. Accordingly, in 1993 B

does not sell more than a negligible
portion of the securities it acquired.

(3) Special rules. Whether the portion
of securities sold is negligible is
determined without regard to—

(i) Sales of evidences of indebtedness
that decline in quality while in the
taxpayer's hands and that are sold
pursuant to an established policy of the
taxpayer to dispose of evidences of
indebtedness below a certain quality; or

(ii) Sales that are necessitated by
exceptional circumstances and that are
not undertaken as recurring business
activities.

§ 1.475(c)-2T Definitions—Iitoms that are
not securities (temporary).

{a) In general. The following items
held by a dealer in securities are not
securities within the meaning of section
475(c)(2) and, therefore, are not subject
to section 475—

(1) Stock (including treasury stock) of
the taxpayer and any option to buy or
sell its stock (including treasury stock):

(2) A liability of the taxpayer; or .

(3} A REMIC residual interest that is
described in paragraph (b) of this
section or an interest or arrangement
that is determined by the Commissioner

to have substantially the same economic

effect. - ;

{b) Negative value REMIC residuals. A
residual interest in a REMIC is
described in this paragraph (b) if, on the
date the taxpayer acquires the residual _
interest, the present value of the
anticipated tax liabilities associated
with holding the interest exceeds the
sum of—

(1) The present valuse of the expected
future distributions on the interest; and

(2) The present value of the
anticipated tax savings associated with
holding the interest as the REMIC
generates losses.

(c) Special rules. Solely for purposes -
of paragraphs (a)(3) and (b} of this
section—

(1) If a transferee taxpayer acquires a
residual interest with a basis
determined by reference to the
transferor’s basis, then the transferee is
deemed to acquire the interest on the
date the transferor acquired it (or is
deemed to acquire it under this
paragraph (c)(1)).

(2) Anticipated tax liabilities,
expected future distributions, and
anticipated tax savings are determined
under the rules in § 1.860E-2(a)(3) and
without regard to the operation of
section 475. .

{3) Present values are determined
under the rules in § 1.860E-2(a)(4).

§1.475(d)}-1T Character of gain or loss
(temporary). ‘

If a security is never held in
connertion with the taxpayer’s activities
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as a dealer in securities, section
475(d)(3)(A) does not affect the
character of gain or loss from the
security, even if the taxpayer fails to
identify the security under section

475(b)(2).

§1.475(e)}-1T Effective dates (temporary).
Sections 1.475(b)-1T, 1.475(b)-2T,
1.475(c}-1T, 1.475(c)-2T, and 1.475(d)-

1T generally apply to taxable years
ending on or after December 31, 1993.

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 4. Section 602.101(c) is amended
by adding an entry in numerical order
to the table to read as follows:

§602.101 OMB Control numbers.

» L] * * *

(c)i * *

CFR part or section where Current OMB

identified and described control number
1.475(b)1-2T o 1545-1422
Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: December 15, 1993.

Leslie Samuels,

Assistant Secretary of the Treasury.

{FR Doc. 93-31310 Filed 12-28-93; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Parts 1 and 602
[TD 8507)

RIN 1545-AQ78

Intormation Reporting for -

Reimbursements of Interest on -
Qualified Mortgages

AGENCY: Internal Revenue Service (IRS),
Treasury. . o
ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 6050H of the
Internal Revenue Code relating to the
information reporting requirements for
reimbursements of interest paid in
connection with a qualified mortgage.
This information is required by the
Internal Revenue Service to encourage
compliance with the tax laws relating to
the deductibility of payments of
mortgage interest. The information will
be used to determine whether mortgage
interest reimbursements have been
correctly reported on the return of the
taxpayer who receives the
reimbursement.

EFFECTIVE DATE: These regulations are
effective December 29, 1993.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

“The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with, the Paperwork
Reduction Act (44 U.S.C. 3504(h}) under
control number 1545-1339. The
collection of information requirement in
these regulations is satisfied by
including the additional information on
a Form 1098 filed with the Service and

on a statement furnished to the payor of .

record (a substitute Form 1098). The
estimated burden for filing Form 1098
and the statement to the payor of record
(substitute Form 1098) is reflected in the
burden estimates for Form 1098.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be'directed
to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Background

This document provides final
regulations amending the Income Tax
Regulations (26 CFR part 1) under
section 6050H of the Internal Revenus
Code of 1986 (Code). On October 16,
1992, the IRS published in the Federal
Register a Notice of Proposed
Rulemaking (57 FR 47428) relating to
the information reporting requirements
for reimbursements of interest paid on
qualified mortgages. Before adopting the
final regulations, the IRS solicited
comments and held a public hearing on
the proposed regulations. The IRS
received eighteen written comments. In

_addition, three persons provided oral

comments at the public hearing held on
November 30, 1992. The amendments to
the regulations contained in this
document are adopted after
consideration of the written comments
and the testimony at the public hearing.

Comments on Proposed Regulations

A. Effective Date

Under section 6050H, interest
recipients must (1) file an information
return (Form 1098) with the IRS, and (2)
furnish a statement to the payor of
record on the mortgage. Under the
prt:i)osed regulations, Forms 1098 filed
with the IRS after December 31, 1993,
were required to include the

information relating to the
reimbursement of mortgage interest.
However, mortgage interest
reimbursements were to be reported on
statements required to be furnished to
payors of record after December 31,
1992 (i.e., for statements relating to 1992
reimbursements).

Commentators argued that
compliance with this effective date
would be unduly burdensome and, in
some cases, impossible. The
commentators noted that the data
processing systems of the interest
recipients had not been programmed to
identify reimbursements of interest
made in 1992 and, thus, compliance
with the regulations would require a
very costly manual search of records
and preparation of statements.
Commentators requested that the
effective date for statements furnished
to payors of record be after December
31, 1993, consistent with the effective
date for Forms 1098 filed with the IRS.

The final regulations, therefore,
provide that reimbursements of interest
on a qualified mortgage made in 1993
and subsequent calendar years must be
reported on both Forms 1098 filed with
the IRS and statements furnished to
payors of record. This change was first
announced in Notice 92-60, 1992-2
C.B. 387. In addition, for
reimbursements made in 1993, no
penalties will be imposed under
sections 6721 through 6724 for failure to
comply with the reporting requirements
of these regulations. Reimbursements

" made prior to 1993 are not required to

be reported.

B. Information Reported to Payors of
Record

The proposed regulations provided
that, on the statement furnished to
payors of record under § 1.6050H-2(b),
the year or years in which the interest
overpayments were made and the

-portion of the reimbursement

attributable to each year must be
reported. Commentators recommended
that this requirement not be included in
the final regulations. The commentators
argued that compliance would impose
data processing difficulties. Further, the
commentators noted that reporting the
year or years of overpayment is

-impaortant to only a small minority of

payors of record—those that deducted

-all of their mortgage interest in some

years but not in other years. Because the
information is relevant to only a small
number of payors of record, the
commentators argued that it should not
be required to be reported. Rather, if a
payor of record needs to know the
year(s) of overpayment, the payor of
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record can contact the interest recipient
directly to obtain the information.

Therefore, the requirement in the
proposed regulations that interest
recipients report to the payor of record
the year or years in which the interest
overpayments were made and the
portion of the reimbursement
attributable to each year has been
excluded from the final regulations.
Under the final regulations, with respect
to mortgage interest reimbursements,
the reimbursement amount reported on
Form 1098 to the Internal Revenue is
the only amount required to be reported
on statements furnished to payors of
record. This change was first announced
in Notice 92-60.

C. Information Reporting Threshold

The proposed regulations required
any reimbursement of prior year
overpayments of interest to be reported
if the reimbursement relates to an
amount of interest required to be
reported on a Form 1098 in such prior
year. Commentators stated that the
regulations should provide a de minimis
rule relating to the amount of
reimbursement that must be reported.
Some commentators recommended a
$600 threshold for the reporting of
reimbursements, consistent with the
threshold for reporting mortgage interest
received.

In response to those comments, the
final regulations provide that, with
respect to reimbursements of interest on
a qualified mortgage in a calendar year,
(a) reimbursements aggregating $600 or
more must be reported, and (b)
reimbursements aggregating less than
$600 must be reported only jn instances
where $600 or more of interest on the
qualified mortgage is received in the
calendar year of the reimbursement
from the payor of record. Thus, under
the regulations, reimbursements
aggregating $600 or more in a calendar
year must be reported. However,
reimbursements aggregating less than
$600 must be reported only if a Form
1098 is otherwise required to be filed for
the payor of record that received the
reimbursement because at least $600 of
mortgage interest is received in the
calendar year from the payor of record.

D. Reporting Reimbursements on Form
1098 ’

Some commentators contended that
reimbursements of interest on a
qualified mortgage are reportable under
section 6041 of the Code and thus
should be reported on Form 1099~
MISC. The proposed regulations make
clear that the reimbursements are *
reportable under section 6050H on Form
1098.

The final regulations maintain the
position prescribed in the proposed
regulations that reimbursements of
interest on a qualified mortgage must be
reported on Form 1098. The Internal
Revenue explored the possibility of
requiring the reporting of mortgage
interest reimbursements on Form 1099~
MISC under section 6041. It was
decided, however, that section 6050H
was the more appropriate reporting
section because the reporting of
reimbursements of mortgage interest
clearly comes within section
6050H(b)(2){D), which allows the
Secretary to require other information to
be reported under section 6050H in
addition to the name and address of the

“taxpayer and the amount of mortgage

interest received during the calendar
year. A reimbursement of mortgage
interest relates to an amount that in all
likelihood was previously deducted by
the borrower. The inclusion of the
reimbursed amount in gross income
effectively reverses part of the mortgage
interest previously deducted. Thus, the
requirement to report the interest
reimbursement under section 6050H is
in keeping with the statutory intent of
that section, which is to encourage
compliance with the tax laws relating to
the deduction for mortgage interest. See
H.R. Rep. No. 432, 98th Cong., 2d Sess.
1353 (1984). Finally, the Internal
Revenue wishes to clarify that
reimbursements of mortgage interest are
not subject to Form 1099 reporting
under section 6041.

E. Reporting of Interest on
Reimbursements

Commentators requested more
guidance on the reporting of interest
paid with respect to reimbursed
amounts {i.e., the amount paid to the
borrower, in addition to the refund of an
overpayment, that constitutes interest
for the use of the borrower’s funds). The
proposed regulations provide only that
Form 1098 and the statement furnished
to the payor of record must not include
any amount that constitutes interest on
the reimbursement paid to the payor of
record.

The final regulations provide that, in
the case of a person carrying on the
banking business (or a middleman, as
defined in § 1.6049—4(f)(4), of a person
carrying on the banking business), rules
relating to the reporting of interest on a
reimbursement of mortgage interest are
provided in section 6049 and the
regulations thereunder. Persons subject
to section 6049 must report payments of
interest aggregating $10 or more to a
payor of record during the calendar
year.

_The final regulations also provide
that, for persons not subject to section
6049 reporting for the payment of
interest on a reimbursement of mortgage
interest, rules relating to the reporting of
such interest payments are provided in
section 6041 and the regulations
thereunder. Because section 6041
provides a $600 threshold amount,
persons not subject to section 6049
reporting for the payment of interest on
a reimbursement of mortgage interest
would be required to report only those
payments of interest aggregating $600 or
more to a payor of record.

F, Other Comments

The IRS received a number of
comments in addition to those
summarized above. Some of the
suggestions contained in the comments
have been adopted in the final
regulations. Other suggested changes
were not adopted primarily because
those suggestions were inconsistent
with the purpose of the regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, the notice of proposed
rulemaking for the regulations was
submitted to the Chief Counsel for .
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Stephen J. Toomey of the
Office of Assistant Chief Counsel
(Income Tax and Accounting), Internal
Revenue. However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subiects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602
Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:
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PART 1—INCOME TAXES

Paragraph 1. The autherity citation
for part 1 continues to read in part as
follows:

Autherity: 26 U.S.C. 7805 * * *. Sectior
1.6050H-2 is also issued under 26 U.S.C.
6050H. * * *

Par. 2, Section 1.6050H-2 is amended
as follows:

1. The word “and" at the end of
paragraph (a)(2}(iii) is removed.

2. Paragraph (a)(2)(iv) is redesignated
as paragraph (a)(2)(v}.

3. A new para h (a)(2)(iv) is added.

4. Paragraphs %nf 3} and (g)(4} are
redesignated as paragraphs (a}(4} and
(a)(5). respectively, and a new paragraph
(a)(3) is added.

5. Newly designated paragraph (a)(4)
is revised. b BN2)D ol

6. Paragra 2){ii) is revis

7. At the egxd o garagmph (b)(2)tiii),
“." is removed an " is added in
its place.

8. Paragraph (b)(z)(lv) is added.

9. Paragraph (b)(6) is revised.

10. The added and revwed provisions
read as follows: )

§1.6050H-2 Time, form, and manner of
reporting interest received on qualified
mortgage.

(a) * & ¢

(2) x * *

(iv) With respect to reimbursements of
interest on a qualified mortgage (as
discussed in paragraph {a}(3} of this
section} made to the payor of record in
the calendar year—

(A} Reimbursements aggregating $600
or more; and.

(B) Reimbursements aggregating less
than $600, but enly if $600 or more of
interest on the qualified mortgage is
received in the calendar year from the
payor of record; and

(3) Reimbursements of interest on a
qualified mortgage. For purposes of
paragraph {a)(2)(iv) of this section, a
reimbursement of interest on a qualified
mortgage is & reimbursement of an
amount received in a prior year that was
required to be reported for that prier
year under paragraph (a)2)fiii) of this
section by any interest recipient. Only
the interest recipient that makes the
reimbursement is required to repert the
reimbursement under this section. Form
1098 and the statement furnished to the
payor of record under paragraph (b) of
this section must not include any
amount that constitutes interest on the
reimbursement paid to the payor of
record. Rules relsting to the requirement
to report interest on a reimbursement

are, in the case of 8 person carrying on
the banking business (or a middleman,

as defined in §1.6049—4(f){4), of a
persen carrying on the banking
business}, provided in section 6049 and
the regulations thereunder, and, for
other persons, provided in section 6041
and the regulations thereunder.
Reimbursements of interest on a
qualified mortgage (as described in this
section) made in 1993 and subsequent
calendar years must be reported on
Form 1088 and staternents furnished to
peyors of record. Reimbursements made
prior to 1993 are not required to be
reported.

(4} Time end place for filing return.
An interest recipient must file a return
required by paragraph (s) of this section
on or before February 28 of the year
following the calendar year for which it
receives the mortgage interest. If no
interest is required to be reported for the
calendar year, but a reimbursement of
interest on a qualified mortgage is
required to be reported for the calendar
year, then a return required by
paragraph (a) of this section must be
filed on or befors February 28 of the
year following the calendar year in
which the reimbursement was made. An
interest recipient must file the return
required by paragraph (a) of this section
with the IRS office designated in the
instructions for Form 1098.

* *® * * L4
* oW
2’ * ® ®

(i A le nd that—

(A) Idennﬁes the statement as
important tax information that is being
furnished to the IRS; and

(B) Notifies the payor of record that if
the payor of record is required to file a
return, a negligence penalty or other
sanction may be imposed on the payor
of record if the IRS determines that an
underpayment of tax results because the
payor of record overstated a deduction
for this mortgage interest (if any) or
understated income from this mortgage
interest reimbursement (if any} on the
payor of record’s return;

* * * ® *

(iv) With respect to any information
required to be reported under paragraph
(a)(2)(iv) of this section, an instruction
providing that the amount of the
reimbursement is net to be deducted
and that the amount must be included
in the gross income of the payor of
record if the reimbursed interest was
deducted by the payor of record in a
prior year se as to reduce income tax.

(6} Time and place for furnishing
statement. An interest recipient must
furnish a statement required by
paragraph (b)(1) of this section to a
payor of recocd on or before January 31

of the yeer following the calendar year
for which it receives the mortgage
interest. If no mortgage interest is
required to be reported for the calendar
year, but a reimbursement of interest on
a qualified mortgage is required to be
reported for the calendar year, then the
statement required by paragraph (b}(1)
of this section must be furnished on oz
before January 31 of the year following -
the calendar year in which the
reimbursement was made. The interest
recipient will be considered to have
furnished the statement to the payor of
record if it mails the statement to the
payor of record’s last known address.

PART 602—OMB CONTROL NUMBEF!S
UNDER THE PAPERWORK
REDUCTION ACT

Par 4. The authority citation for part

. 602 continues to read as follows:

Authority: 26 U.S.C. 7805.

§602.101 [Amended]}
Par 5. In §602.101(c}, the table is
amended by revising the entry for
§ 1.6050H-2 to read: 1.6050H-2 * * *
1545~0901, 1545-1339"",
Margaret Milner Richardson,
Commissioner of Internal Revenue.
Approved: December 16, 1993.
Samuel Y. Sessions, .
Acting Assistant Secretary of the Treasury.
[FR Doc. 93-31307 Filed 12-28-93; 8:45 am]
BILUNG COOE 483091

26 CFR Parts 1, 301 and 602
[TD 8513} '
RIN 1545-AJ31

Bad Debt Reserves of Banks

AGENCY: Internal Revenue Service (IRS),
Treasury. :
ACTION: Final regulations.

SUMMARY: This document contains final
income tax regulations relating to bad
debt reserves of large banks. These
regulations are necessary because the
Tax Reform Act of 1986 repealed bad
debt reserves for large banks. The
regulations implement this repeal.
EFFECTIVE DATE: The regulations are
effective for taxable years begiming
after December 31, 1986. ‘

FOR FURTHER INFORMATION CONTACT:
Cralg Wojay, (202) 622- 3920 {not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

" The collection of information /
contained in thess final regulations has
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been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1545-
1290. The estimated annual burden per
respondent varies from 10 minutes to 20
minutes, depending on individual
circumstances, with an estimated
average of 15 minutes.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the IRS.
Individual respondents may require
greater or less time, depending on their
particular circumstances.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer PC:FP,
Washington, DC. 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC.
20503, )

Background

This document provides final
regulations on the repeal, for large
banks, of the reserve method of
accounting for bad debts that is allowed
by section 585 of the Internal Revenue
Code (Code). These regulations reflect
Code section 585{c), which was added
by section 901 of the Tax Reform Act of
1986, Public Law 99--514, 100 Stat.
2085, 2375-2380 (1986), and amended
by section 1009(a} of the Technical and
Miscellaneous Revenue Act of 1988,
Public Law 100-647, 102 Stat. 3342,
3445 (1988). These final regulations
supersede related portions of 26 CFR
301.9100-7T (formerly 26 CFR 5h.5),
which provides temporary regulations
on the time and manner of making
various elections under the Tax Reform
. Act of 1986.

Proposed regulations under Code
section 585(c) were published in the
Federal Register on December 12, 1990
{55 FR 51124). No public hearing on
these regulations was requested or held,
but a number of written comments were
received. After consideration of the
comments, the proposed regulations are
adopted as modified by this Treasury
decision. ‘

Explanation of Provisions

Code section 585(c) provides that
large banks may not use the reserve
method of section 585 for taxable years
beginning after December 31, 1986.
After this date, large banks must use the
specific charge-off method of accounting

for bad debts. Section 585(c) also
provides procedures for large banks to
use in changing from the reserve
method of section 585 to the specific
charge-off method. Section 585(c)(3)
provides a recapture method of change,
and section 585(c}(4) provides an
elective cut-off method of change.

The final regulations contained in this
document implement section 585(c) by
adding new §§ 1.585-5 through 1.585-8
and by making conforming amendments
to §§1.585-1,1.585-2 and 1.585-3.
Section 1.585-5 states the general rule
of denial of bad debt reserves for large
banks. Section 1.585-6 provides
guidance on the recapture method of
change; §1.585-7, on the cut-off method
of change; and § 1.585-8, on making and
revoking elections allowed under the
regulations.

he extent to which this Treasury
decision reflects the comments received
on the proposed regulations is discussed
below.

Section 1.585-5: Denial of Bad Debt
Reserves for Large Banks

Section 1.585-5(a) requires a large
bank to change to the specific charge-off
method in the first taxable year
beginning after 1986 for which itis a
large bank (the disqualification year).
Section 1.585-5(b) explains how to
determine whether an institution is a
large bank, and § 1.585-5(c) explains
how to determine a bank’s average total
assets for purposes of applying the $500
million test of large bank status.

Section 1.585-5(aj: Thrift Institutions

Several commentators on the
proposed regulations objected to a
provision in proposed § 1.585-5(a) that
prohibited an institution from following
the rules of § 1.585-6 or § 1.585-7 if it
had maintained a reserve under Code
section 593, rather than section-585.
Proposed regulations under section 593
(57 FR 1232 (1992)) address this issue,
and § 1.585-5(a) has been modified to
reflect the fact that those regulations,
when finalized, will provide guidance.
Final § 1.585-5(a) prohibits these
institutions from following §§ 1.585-6
and 1.585-7, ‘‘except as may be
provided otherwise in regulations
prescribed under section 593.”

Section 1.585-5(b)(1): Once a Large
Bank

A commentator on the proposed
regulations objected to the “‘once a large
bank, always a large bank’ rule that is
provided by § 1.585-5(b)(1)'s reference
to any preceding taxable year after 1986.
However, Code section 585(c}(2)
specifically requires this reference.
Moreover, the Conference Committee on

the Technical and Miscellaneous
Revenue Act of 1988 rejected a
proposed exception to this rule. H.R.
Conf. Rep. No. 1104, 100th Cong., 2d
Sess., Vol. II, at 243-244 (1988). For
these reasons, the final regulations
retain the “once a large bank" rule.

Section 1.585-5(b)(1): Seciion 338
Elections

To clarify the application of the “‘once
a large bank” rule, the final regulations
provide guidance on the treatment of
section 338 elections in determining
large bank status. New Example 4 of
§1.585-5(b)(3) involves a corporation
that purchases the stock of a bank and
elects under section 338 to treat the
purchase as an asset acquisition. Under
section 338, the acquired bank is treated
as a new corporation for purposes of
subtitle A. Accordingly, the bank’s prior
status as a large bank does not cause it
to be considered a large bank after its
sale.

Section 1.585-5(b)(2): Transfer of Large
Bank’s Assets

Several commentators focused on
proposed § 1.585-5(b)(3), which applied
the *‘once a large bank’ rule to certain
acquisitions of substantially all of a
large bank’s assets. In response to the
comments, final § 1.585-5(b)(2)(iii)
limits this provision primarily to
acquisitions to which section 381(a)
applies. Under final § 1.585-5(b}(2)(iv),
other acquisitions of substantially all of
a large bank’s assets result in large bank
treatment only if a principal purpose of
the acquisition is to avoid treating the
acquired assets as those of a large bank
and the acquiror is related to the large
bankwhose assets are acquired, as
specified in the regulations.

Section 1.585-5(c)(2): Dates for
Determining Average Total Assets

The final regulations also modify
§ 1.585-5(c), which defines a bank's
average total assets for purposes of
applying the $500 million test. As
requested by a commentator, the final
regulations give banks the option of
determining their average total assets on
a more frequent basis than quarterly.
Under new § 1.585-5(c)(2)(i)(B), a bank
may compute its average total assets for
a year on the basis of its adjusted tax
bases of assets held at the end of any
regular interval more frequent than
quarterly, such as bi-monthly, monthly,

- or weekly. A more frequent

determination of assets generally
produces a more accurate average for
the year.
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Section 1.585-5fc)(3): Foreign
Corporation’s Assets

Final § 1.585-5(c}{3)ii) makes it elear
that in determining the amount of &
fereign cerporatien’s total assets, all of
its assets are taken inte account,
including those that are not effectively
connected with the conduct of a
banking business within the United
States. Section 585(c}(2} applies the
$500 million test to “‘all assets” of &
bank or its parent-subsidiary controlled
group, and § 1.585-6(d)(3)(i) provides
the equivalent clarification for purposes
of determining a bank’s nonperforming
loan percentage.

Section 1.585-5(d]: Disqualification
Year

In respense to a comment, the final
regulations also clarify the definition of
the term disqualification year. A new
example in § 1.585-5(d)(3) makes it
clear that if a small bank becomes large
because its stock is acquired by a large
bank, the disqualificatien year of the
ac?iuired bank is its first taxable year
ending after the acquisition date.
Pursuant to § 1.585-8(d), the acquired
bank is then entitled to make its own
election regarding use of the recapture
or cut-off method of change.

Section 1.585-6: Recapture Method of
Change

Under the recapture method of
change, a bank includes the balance of
its bad debt resesrve in income over a
four-year period, and recapture is
suspended for any taxable year in which
the bank is financially troubled.
Commentators on the proposed.
regulations focused on § 1.585-6(c),
which explains the effects of a
disposition of loans by a large bank that
is using the recapture method, and
§ 1.585-6(d}, which provides guidance
for financially troubled banks.

Section 1.585-6(c)(2]): Cessation of
Business ’

Proposed § 1.585-6{c}(2) provided
that a large bank that ceases to engage
in the banking business before
completing recapture of its reserve must
include in income the remainder of its
section 481(a) adjustment in the taxable
year of the cessation. Preposed § 1.585~
6(c)(2) also provided that a bank would
not be considered to have ceased ta
engage in the banking business if the
cessation was the result of a section 381
transaction. Since the issuance of the
prapesed regulations, the Service,
pursuant to section 446(e) and § 1.446—
1(e), published uniform standards for
accounting methed changes that include
guidence on when a taxpayer is
considered to have ceased to engage in

business for section 481(a) purposes.
See Rev. Proc. 92-20, 1992—1 €.B. 685,
701. To be consistent with this uniform
approach, final §1.585-6(c)(2)(i)
provides that whether a bank ceases to
engage in the banking business
generally is determined under the -
principles of § 1.446—1(e}{3)(ii} and its
administrative procedures. In addition,
final § 1.585-6tc}(2)(ii) provides a
transition rule for section 381
transactions that occur, or for which a
binding written commitment is entered
into, on or before March 29, 1994.
Under the transition rule, a bank that
ceases to engage in the banking business
as the result of such a transaction is not
treatad as ceasing to engage in this
business. bt respanse to comments, the
final regulations also expand the
examples in § 1.585-6(c}(4) to provide
additionat guidance on the tax
consequences of section 381
transactions to which the transition rule
applies. .

Section 1.585-6(d)(3)(ii): Nonperforming
Loan Percentage of Group .

Section 1.585-6(d){3) provides rules

. for computing a bank’s nanperforming

loan percentage, which determines.
whether the bank is considered -
financially troubled. The numerator of
this percentags is the amount of the
bank’s nonperforming loans, and the
denominator is the amount of its equity.
Under § 1.585-6(d)(3)(ii}, if a bank is a
member of a parent-subsidiary
controlled group, the nonperforming
loans and the equity of all members of
the group that are financial institutions.
are treated as those of the bank. In
response to a comment, the final
regulations permit a bank to count the
loans and equity of all members of the
parent-subsidiary controlled group of
which the bank ts a member. A bank
that computes its nonperforming loan
percentage on this basis must do so for
all taxable years, and any other bank
member of the group must do the same.

Section 1.585-6(d)(3) (iii) and (iv):
Amount Reported to Regulator

Proposed § 1.585-6(d)(3)(iii) defined a
nonperforming loan essentially as any
loan that is considered tobe -
nonperforming by the holder’s primary
Fedezal regulatory agency. Similerly,
proposed § .585-6{d)(3)(iv} defined a
bank’s equity as its equity (i.e., assets
minus liabilities] as determined by the
bank’s primary Federal regulatory
agency. In response to a comment, these
sections have been revised to make it
clear that the amount of a bank's
nonperforming loans or equity is not
detesmnined by reference to the adjusted
Federal income tax bases of assets, but

rather by reference to amounts that are
required to be reported to the primary
Federal regulator.

Section 1.585-6(d)f3)iii)(A): Types of

. Nonperforming Loans

The final regulations also clarify the -
definition of a nonperforming lean by
identifying specific types of loans that
are considered nonperforming. As
requested by commentators, and in
accordance with the Conference
Committee report on the Tax Reform
Act of 1986 (page I1-329), final § 1.585-
6(d)(3)(iii}fA) provides that
nonperforming loans include the
following types of loans as defined by
the Federal Financial Institutions
Examination Council (FFIEC): Loans
that are past dwe 80 days or more and
still accruing; loans that are in
nonaccrual status; and loans that are
restructured troubled debt. A loan is not
considered to be nonperforming merely
because it is past due, if it is past due
less than 80 days.

Section 1.585-6{d)(3Xiii}{B): Definition
of Loan

The final regulations also provide a
definition of the term Joan. This
definition reflects the standards
prescribed by the FFIEC. Accordingly, a -
troubled debt restructuring that is in
substance a foreclosure or repossession
is not considered a loan. The FFIEC
treats ““in substance” foreclasures and
repossessions the same as formal
foreclosures and repossessions;
collateral that is considered foreclosed
or repossessed is treated as an asset -
other than a loan. The final regulations
provide a special rule for certain
securities and bank deposits that are an
integral part of a restructuring of
troubled loans to a foreign government.

Section 1.585-6{d}3)(iii]: Accrual of -
Interest

A commentator suggested that the
definition of @ nonperforming loan that
is contained in § 1.585-6(d)}(3)(iii)
should be used to determine whether
interest income on a loanr must continue
to be accrued under Code section 451.
This issue is outside the scope of

'saction 585(c} and therefore is not

addressed in these final regulations.

Section 1.585-6(dX4): Estimated Tax of
Financially Treubled Banks

Section 1.585-6{d}{4) provides relief
from certain penalties for failure to pay
estimated tax. Essentially, this section
waives the penalty for failure to pay
estimated tax in cases where a bank that
is financially treubled in ome quarter
(and therefore does net pay quarterly
estimated tax attributable to recapture of
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its reserve) is not financially troubled
for the year as a whole (and thus has
underpaid its estimated tax). In
response to comments, § 1.585-6(d)(4)
has been revised to provide that the
determination of whether a bank is
financially troubled, for purposes of
waiving the penalty for failure to pay an
installment of estimated tax, is to be
based on the bank’s nonperforming loan
percentage at the time the installment is
due: In effect, final § 1.585-6(d}(4)
allows a bank to obtain relief from
penalties on the basis of its financial
status as of the end of the most recent
period for which it is required to report
to its primary Federal regulator. New
Example 3 in § 1.585-6(d){5) illustrates
the operation of this provision.

Section 1.585-7: Elective Cut-off Method
of Change

Under the cut-off method of change,
a bank continues to maintain its bad
debt reserve for loans that it held when
it became a large bank (pre-
disqualification loans), but it may not
deduct new additions to the reserve. If
the reserve balance at the end of any
taxable year exceeds the amount of the
bank’s outstanding pre-disqualification
loans, the bank must include the
amount of the excess in income for that
year. Commentators on the proposed
regulations focused on § 1.585-7(b),
which provides guidance on
maintaining a reserve for pre-
disqualification loans, and § 1.585-7(d),
which explains the effects of a
disposition of loans by a large bank that
is using the cut-off method. .

Section 1.585-7(b)(1): Losses From Sale
of Loans

Section 1.585-7(b)(1) requires a bank
to charge against its cut-off reserve any
losses resulting from its pre-
disqualification loans, including losses
resulting from the sale or other
disposition of these loans. A
commentator objected to applying this .
requirement to losses from the
disposition of loans. However, Code

section 585(c)(4){B) specifically requires -

that “‘any losses’ resulting from pre-
disqualification loans be charged against
the reserve. Removing this requirement
for losses resulting from a disposition of
loans would allow banks using the cut-
off method to obtain current deductions
for pre-disqualification loans that
become partially or wholly worthless by
selling or otherwise disposing of the
loans without charging the losses
against the reserve. For these reasons,
the requirement is retained.

Section 1.585-7(b)(2): Post-
disqualification Increase in Loan
Balance

Another commentator suggested that
§1.585-7(b}(2), which defines a pre-
disqualification loan, should be
expanded to provide that if the balance
of such a loan is increased during or
after the disqualification year, the
amount of the increase is treated as a
pre-disqualification loan. However,
neither section 585{c) nor its legislative
history provides support for this
approach. For this reason, the final
regulations do not take the approach
suggested by the commentator, Instead,
§ 1.585-7(b)(2) has been clarified by
providing that if the amount of a pre--
disqualification loan is increased during
or after the disqualification year, the
amount of the increase is not treated as
a pre-disqualification loan.

Section 1.585-7(d}(2): Small Bank’s
Acquisition of Large Bank’s Assets

Another commentator requested
guidance on the consequences of a
section 381 transaction in which a small
bank that maintains a bad debt reserve
acquires the assets of a large bank that
is using the cut-off method of change, if
the acquiror remains small after the
acquisition and continues to use the
reserve method. New § 1.585-7(d}(2)(ii)
and new Example 5 in § 1.585~-7{e})
explain these consequences. In this
case, the large bank’s reserve
immediately before the section 381
transaction carries over to the acquiror,
but the acquiror does not continue the
cut-off procedure begun by the large
bank. If the six-year moving average
amount for all of the newly acquired
loans exceeds the balance of the reserve
that carries over, the acquiror increases
this balance by the amount of the
excess. Any such increase in the reserve
results in a negative section 481(a)
adjustment that must be taken into
account as required under section 381.

Section 1.585-7(d)(3): Dispositions
Intended to Change Status

Section 1.585-7(d)(3) provides a
special rule for dispositions of pre-
disqualification loans that are intended
to change the status of the loans. The
rule applies only if a bank disposes of
a “‘significant amount” of loans, and a
commentator suggested that a
significant amount be defined. However,
a significant amount of loans varies
from bank to bank. No fixed dollar
amount.or percentage is an appropriate
measure of significance for all banks.
Therefore, the final regulations do not
define this term. o

Section 1.585-8: Making and Revoking
Elections

Certain elections are allowed under
§§1.585-6 and 1.585-7. A bank may
elect to use the cut-off method of change
instead of the recapture method, and a
bank that uses the recapture method
may elect to recapture more than 10
percent of its reserve in its first year of
recapture. Commentators on the
proposed regulations focused on the
time for making and revoking these
elections.

Section 1.585-8 (a} and [c): Time for
Making and Revoking Elections

Section 1.585-8(a) requires any
election to be made by the later of the
date that is 60 days after these final
regulations are published, or the due
date (taking extensions into account) of -
the electing bank’s tax return for the
year for which the election is made.
Section 1.585-8(c) does not allow an
election to be freely revoked after the
final date for making the election.
Commentators suggested that this time
period for making and revoking
elections should be extended for banks
that become large more than 60 days
after these final regulations are
published. However, the time period
provided for these banks in the
regulations is the time period ordinarily
provided by the Service for making and
revoking elections when final

. regulations are in effect. Taxpayers

ordinarily are not permitted to change
elections merely to reduce their tax
liability. Theretore, the final regulations
do not modify the time period for
making and revoking elections.

Section 1.585-8(e): Certain Elections
Made or Revoked by Amended Return

A new §1.585-8(e) applies to
elections that are sought to be made or
revoked by amended return on or before
February 28, 1994. To make or revoke
such an election, amended returns must
be filed for intervening taxable years if
necessary to report tax liability in a
manner consistent with the making or
revoking of the election.

Special Analyées

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in
Executive Order 12866. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations and, therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f} of
the Internal Revenue Code, the notice ~f
proposed rulemaking for these
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regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations ’

Accordingly, 26 CFR parts 1, 301, and
602 are amended as follows:

PART 1—INCOME TAX

Paragraph 1. The authority citation
for part 1 is amended by adding a
citation in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Sections 1.585-5 through 1.585-8 also
issued under 26 U.S.C. 585(b)(3).

Par. 2. Section 1.585-1 is amended as
follows:

1. The first sentence of paragraph (a)
is amended by removing “166(c})” and
adding in its place *585(a) (or, for
taxable years beginning before January
1, 1987, section 166(c))”.

2. The seventh sentence of paragraph
(a) is amended by removing “166(c) and
the regulations thereunder” and adding
in its place 585 (or, for taxable years
beginning before January 1, 1987,
section 166(c)) and the regulations
under section 166",

3. The tenth sentence of paragraph (a)
is amended by removing *(a), (b}, and
(c)". :

4. A sentence is added at the end of
paragraph (a). .

5. Paragraph (b) is revised.

6. The additions and revisions read as
follows:

§1.585-1 Reserve for losses on loans of
banks. .

{a) * * * For rules relating to large
banks, see §§ 1.585-5 through 1.585-8.

(b} Application of section—(1) In
general. Except as provided in
paragraph (b)(2) of this section, section
585 and this section apply to the
following financial institutions—

(i) Any bank (as defined in section
581 and the regulations thereunder)
other than a mutual savings bank,
domestic building and loan association,

or cooperative bank, to which section
593 applies; and

(ii) Any corporation to which
paragraph (b)(1)(i) of this section would
apply except for the fact that it is a
foreign corporation and in the case of
any such foreign corporation, the rules
provided by section 585(a) and (b}, this
section, §§ 1.585-2, 1.585-3, and 1.585~-
4 apply only with respect to loans
outstanding the interest on which is
effectively connected with the conduct
of a banking business within the United
States.

(2) Exception. For taxable years
beginning after December 31, 1986,
section 585(a) and (b) and this section
do not apply to any large bank (as
defined in § 1.585-5(b)). For these years,
a large bank may not deduct any amount
under section 585 or any other section
ror an addition to a reserve for bad
debts.

§1.585-2 [Amended]

Par. 3. In § 1.585-2, the last sentence
of paragraph (d)(3) is amended by
adding ““585(a)(1) or former section”
immediately before “166(c)".

§1.585-3 [Amended]

Par. 4. Section 1.585-3 is amended as
follows:

1. The first sentence of paragraph (a)
is amended by removing “166(c)” and
adding in its place *“585(a) (or, for
taxable years beginning before January
1, 1987, section 166(c))”".

2. The first sentence of paragraph (b)
is amended by removing “166(c)” and
adding in its place *585(a) (or, for
taxable years beginning before January
1, 1987, section 166{(c))". :

3. The second and third sentences of
paragraph (b) are amended by removing
“166(c)” and adding in its place *585(a)
(or former section 166(c))”.

Par. 5. Sections 1.585~5, 1.585~6,
1.585-7 and 1.585-8 are added to read
as follows:

§1.585-6 Denial of bad debt reserves for
large banks.

(a) General rule. For taxable years
beginning after December 31, 1986, a
large bank (as defined in paragraph (b)
of this section) may not deduct any
amount under section 585 or any other
section for an addition to a reserve for
bad debts. However, for these years,
except as provided in § 1.585~7, a large
bank may deduct amounts allowed
under section 166(a) for specific debts
that become worthless in whole or in
part. Any large bank that maintained a
reserve for bad debts under section 585
for the taxable year immediately
preceding its disqualification year (as
defined in paragraph (d)(1) of this

- section) must follow the rules

prescribed by § 1.585—6 or § 1.585-7 for
changing from the reserve method of
accounting for bad debts that is allowed
by section 585, to the specific charge-off
method of accounting for bad debts, in
its disqualification year. However,
except as may be provided otherwise in
regulations prescribed under section
593, the rules prescribed by §§ 1.585-6
and 1.585-7 do not apply to a large bank
that maintained a reserve for bad debts

“under section 593 for the taxable year

immediately preceding its
disqualification year.

(g) Large bank—(1) General
definition. For purposes of this section,
a large bank is any institution described
in § 1.585~1(b)(1) (i) or {ii) if, for the
taxable year (or for any preceding
taxable year beginning after December
31, 1986)—

{i) The average total assets of the
institution {determined under paragraph
{c) of this section) exceed $500,000,000;

r

(ii) The institution is a member of a
parent-subsidiary controlled group (as
defined in paragraph (d)(2) of this
section) and the average total assets of
the group exceed $500,000,000.

(Z%ILa e bank resulting from transfer
by Iargelgank—(i) In general. Ifa
corporation acquires the assets of a large
baxr& (as defined in this paragraph (b))
in an acquisition to which paragraph
(b)(2) (ii), (iii) or (iv) of this section
applies, the acquiring corporation (the
acquiror) is treated as a large bank for
any taxable year ending after the date of
the acquisition in which it is an
institution described in § 1.585-1(b)(1)
{i) or (ii).

(ii) Transfer of significant portion of
assets where control is retained. This
paragraph (b)(2)(ii) applies to any direct

- or indirect acquisition of a significant

portion of a large bank’s assets if, after
the acquisition, the transferor large bank
owns more than 50 percent (by vote or
value) of the outstanding stock of the
acquiror. For this purpose, stock of an
acquiror is considered owned by a
transferor bank if the stock is owned by
any member of a parent-subsidiary
controlled group (as defined in
paragraph (d)(2) of this section) of
which the bank is a member, by any
related party within the meaning of
section 267(b) or 707(b), or by any
person that received the stock in a
transaction to which section 355
applies.

iii) Transfer to which section 381
applies. This paragraph (b)(2)(iii)
applies to any acquisition to which
section 381(a) applies if, immediately
after the acquisition, the acquiror’s
principal method of accounting for bad
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debts (determined under § 1.381(c)(4)~
1(c}(2]) with respect to its banking
business is the specific charge-off
method. In applying § 1.381(c){4)-
1{c)(2) for this purpose, the following
rules apply: A transferor large bank is
considered to use the specific charge-off
method for all of its loans immediately
before the acquisition; an acquiror is
considered to use a reserve method for
all of its loans immediately before the
acquisition; and all banking businesses
of the acquiror immediately after the
acquisition are treated as one integrated
business. See §§ 1.585-6(c}(3) and
1.585-7(d)(2) for rules on the treatment
of assets acquired from large banks in -
section 381(a) transactions. -

(iv) Transfer of substantially all assets
to related party. This paragraph
{b)(2)(iv) applies to any direct or
indirect acquisition of substantially all
of a large bank’s assets if the transferor
large bank and the acquiror are related
parties before or after the acquisition
and a principal purpose of the
acquisition is to avoid treating the
acquired assets as those of a large bank.
A transferor bank and an acquiror are
considered to be related parties for this
purpose if they are members of the same
parent-subsidiary controlled group (as
defined in paragraph (d)(2) of this
section) or related parties within the
meaning of section 267(b) or 707(b).

(3) Examples. The following examples
illustrate the principles of this
paragraph (b):

Example 1. Bank M, a calendar year
taxpayer, is an institution described in
§ 1.585~1(b){1){i). For its taxable year
beginning on January 1, 1987, M has average
total assets of $600 million. Since M's
average total assets for 1987 exceed $500
million, M is a large bank for that year.
Pursuant to §1.585-5(d)(1), 1987 is M’s
disqualification year. If M maintained a bad
debt reserve under section 585 for its
immediately preceding taxable year (1986),
M must change in 1987 to the specific
charge-off method of accounting for bad
debts, in accordance with §1.585-6 or
§1.585-7.

Example 2. Assume the same facts as in
Example 1. Also assume that in 1988 M
disposes of a portion of its assets and, as a
result, M's average total assets for taxable
year 1988 fall to $400 million. M remains a
large bank for taxable year 1988 and

_succeeding taxable years, since its average
total assets for a preceding taxable year
(1987) beginning after December 31, 1986,
exceeded $500 million.

Example 3. Bank P, a calendar year
taxpayer, is an institution described in
§ 1.585-1(b}(1}(i). P has average total assets of
$300 million for its taxable year beginning on
January 1, 1988. For the same year, P is a
member of a parent-subsidiary controlled
group (within the meaning of § 1.585-5(d)(2))
that has average total assets of $800 million.
In February 1989, tha group sells its stock in

P to several individual investors. P is a large
bank for taxable year 1988 because it is a
member of a group described in § 1.585-
5(b)(1)(ii) for that year. P also is a large bank

. for taxable year 1989 and succeeding taxable

years because it was a member of a group
described in §1.585-5(b}(1)(ii) for a
preceding taxable year (1988) beginning after
December 31, 1986.

Example 4. Assume the same facts as in
Example 3, except that P’s stock is purchased
by a corporation that is not a large bank
under § 1.585-5(b). Also assume that the
purchasing corporation elects under section
338 to treat the stock purchase as an asset
acquisition. Under section 338, P is
considered to have sold all of its assets on
the purchase date and is treated as a new
corporation that purchased these assets on
the next day. Since P is treated as a new
corporation, its prior membership in a group
described in § 1.585-5(b)(1)(ii) does not
cause it to be treated as a large bank for
taxable years ending after the date of its sale
by the group. However, P may be treated as
a large bank because of new membership in
such a group or pursuant to § 1.585-5(b}{1})(i)
or (b)(2).

Example 5. Bank Q is a large bank, within
the meaning of §1.585-5(b)(1), for its taxable
year beginning on January 1, 1988, and hence
for all later years. On March 1, 1989, Q
transfers $200 million of its $600 million of
assets to Bank R, a newly created subsidiary,
in a transaction to which section 351 applies;
these assets are R’s only assets. On the same
day, Q then spins off R in a transaction to
which section 355 applies. After these
transactions, the shareholders of Q own more
than 50 percent of R's outstanding stock.
Although R's average total assets do not
exceed $500 million, R becomes a large bank
on March 1, 1989, pursuant to § 1.585—
5(b)(2)(ii). These transactions do not affect
Q’s status as a large bank.

Example 6. Bank S is a large bank, within
the meaning of § 1.585-5(b){1)(ii), for its
taxable year beginning on January 1, 1987. As
a result, S changes to the specific charge-off
method of accounting for bad debts in that
year. Bank T, which is not a large bank under
§1.585-5(b), uses the reserve method of
accounting for bad debts. On June 30, 1988,
T acquires substantially all of S's assets in a
transaction to which section 381(a) applies.
Immediately before the acquisition, S's
banking business has total assets of $200
million, and T's has total assets of $250
million. To determine whether T is a large
bank under § 1.585-5(b)(2)(iii) for taxable
years ending after the acquisition, it is
necessary to determine T's principal method
of accounting for bad debts with respect to
its banking business immediately after the
acquisition. This determination requires an
application of § 1.381{c){4}-1(c)(2). For this
purpose, T's original and acquired banking
businesses are treated as an integrated
business. Applying § 1.381(c)(4)-1{c)(?2), it is
determined that the business's principal
method of accounting for bad debts
immediately after the acquisition is the
reserve method. Hence, the acquisition does
not cause T to become a large bank under
§ 1.585-5(b)(2)(iii).

(c} Average total assets—(1) In
general. For purposes of paragraph
{b)(1) of this section, and except as
otherwise provided in paragraph
{c)(3)(ii) of this section, the average total
assets of an institution or group for any
taxable year are determined by—

{i) Computing, for each report date (as
defined in paragraph (c)(2} of this
section) within the taxable year, the
amount of total assets (as defined in
paragraph (c)(3) of this section) held by
the institution or group as of the close
of business on the report date;

(ii) Adding these amounts; and

(iii} Dividing the sum of these
amounts by the number of report dates
within the taxable year.

(2) Report date—{i) Institutions—(A}
In general. A report date for an
institution generally is the last day of
the regular period for which the
institution must report to its primary
Federal regulatory agency. However, an
institution that is required to report to
its primary Federal regulatory agency
more frequently than quarterly may
choose the last day of the calendar
quarter as its report date, and an
institution that is required to report to
its primary Federal regulatory agency
less frequently than quarterly must
choose the last day of the calendar
quarter as its report date. If an
institution dees not have a Federal
regulatory agency, its primary State
regulatory agency is considered its
primary Federal regulatory agency for
purposes of this paragraph (c}{2)(i}(A).
In the case of a short taxable year that
does not otherwise include a report
date, the first or last day of the taxable
year is the institution's report date for
the year.

{B) Alternative report date. In lieu of
the report date prescribed by paragraph
(c}(2)(1)(A)} of this section, for any
taxable year an institution may choose
as its report date the last day of any
regular interval in the taxable year that
is more frequent than quarterly (such as
bi-monthly, monthly, weekly, or daily).

(ii) Groups. If all members of a parent-
subsidiary controlled group have the
same taxable year, a report date for the
group is the report date, determined
under paragraph (c)(2)(i) of this section,
for any one member of the group that is
an institution described in § 1.585—
1(b)(1) (i) or (ii). The same report date
must be used in applying paragraph
(b)(1)(ii) of this section to all members
of the group for a taxable year. If all
members of a parent-subsidiary i
controlled group do not have the same
taxable year, a report date for the group
must be determined under similar
principles.
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(iii) Member of group for only part of
taxable year. If an institution is a
member of a parent-subsidiary
controlled group for only part of a
taxable year, paragraph (b)(1)(ii) of this
section is applied to the institution for
that year on the basis of the group’s
average total assets for the portion of the
year that the institution is a member of
the group. Thus, only the group’s report
dates (as determined under paragraph
(c)(2)(ii) of this section) that are
included in that portion of the year are
taken into account in determining the
group’s average total assets for purposes
of applying paragraph {b)(1)(ii) of this
section to the institution. If no report
date of the group is included in that
portion of the year, the first or last day
of that portion of the year must be
treated as the group's report date for
purposes of this paragraph (c)(2)(iii).

(3) Total asgets-—(i?rAFI corporations.
The amount of total assets held by an
institution or group is the amount of
cash, plus the sum of the adjusted bases
of all other assets, held by the
institution or group. For this purpose,
the adjusted basis of an asset generally
is its basis for Federal income tax
purposes, determined under sections
1012, 1016 and other applicable
sections of the Internal Revenue Code.
In determining the amount of total
assets held by a group, any asset of a
member of the group that is an interest
in another member of the group is not
to be counted. .

(ii) Foreign corporations. In
determining the amount of total assets
held by a foreign corporation, all of the
corporation's assets are taken into
account, including those that are not
effectively connected with the conduct
of a banking business within the United
States. In the case of a foreign
corporation that is not engaged in a
trade or business in the United States,
the adjusted basis of an asset must be
determined substantially in accordance
with United States tax principles as
provided in regulations under section
964. In the case of a foreign corporation
that is engaged in a trade or business in
the United States, the amount of its
average total assets for a taxable year
(within the meaning of paragraph (c){1)
of this section) is the amount of the
corporation’s average worldwide assets
used for purposes of computing the
interest expense deduction allowable
under section 882 and § 1.882-5 for the
taxable year.

(4) Estimated adjusted tax bases—{i)
In general. The amount of the adjusted
Federal income tax bases (tax bases) of
assets held on a report date may be
estimated, for purposes of applying
paragraph (c)(3) of this section. This -

estimate must be based on the adjusted
bases of the assets on that date as
determined by reference to the asset
holder’s books and records maintained
for financial reporting purposes (book
bases). The estimate must reflect any
change in the ratio between the asset
holder's tax and book bases of assets
that occurs during the taxable year, and
the estimate must assume that this
change occurs ratably. If an institution
or group member estimates the tax bases
of assets held on any report date during
a taxable year, it must do so for all
assets (other than cash) held on that
report date, and it must do so for all
other report dates during the year.
However, the tax bases of assets may not
be estimated for any report date that is
the first or last day of the taxable year
or that is determined under paragraph
(c)(2)(1)(B) of this section.

(ii) Formulas. The estimated amount
of the tax bases of assets held on any
report date during a taxable year is
based on the following variables: The
total book bases of the assets on the
report date (B); the asset holder’s tax/
book ratio as of the close of the
preceding taxable year (R); and the
result (whether positive or negative)
obtained when R is subtracted from the
asset holder’s tax/book ratio as of the
close of the current taxable year (Y). For
purposes of determining R and Y, an
asset holder’s tax/book ratio is the ratio
of the total tax bases of all of the
holder’s assets (other than cash), to the
total book bases of those assets. If an
asset holder’s taxable year is the
calendar year and its report date is the
last day of the calendar quarter, its
estimated tax bases of assets held on the
first three report dates of the year are
determined under the following
formulas:
1st Report Date=Bx(R+%4Y)
2nd Report Date=Bx(R+12Y)
3rd Report Date=Bx(R+34Y)

(5) Examples. The following examples
illustrate the principles of this
paragraph (c):

Example 1. Bank U is a fiscal year
taxpayer, and its fiscal year ends on January
31. U reports to its primary Federal R
regulatory agency as of the last day of the
calendar quarter. U does not choose under
§ 1.585-5(c)(2)(i)(B) a report date more
frequent than quarterly. Thus, U’s report .
dates under § 1.585-5(c)(2)(i){A) are March
31, June 30, September 30, and December 31.
For its taxable year beginning on February 1,
1987, U has total assets (within the meaning
of § 1.585-5(c)(3)) of $480 million on March
31, $490 million on June 30, $510 million on
September 30, and $540 million on December

" 31. Thus, pursuant to § 1.585-5(c)(1), U’s

average total assets for its taxable year
beginning on February 1, 1987, are $505
million. -

Example 2. Bank W is a calendar year
taxpayer, and its report date (within the
meaning of § 1.585~5(c)(2)(i)(A)) is the last
day of the calendar quarter. Pursuant to
§ 1.585-5(c){4), W chooses to estimate the tax
bases of its assets for 1990. Therefore, W
must estimate the tax bases of all of its assets
(other than cash) for its first three report
dates in 1990. Since W's fourth report date
(December 31) is the last day of its taxable
year, the tax bases of its assets may not be
estimated for this date. The adjusted tax
bases of all of W'’s assets (other than cash) are
$450z on December 31, 1989, and $480z on
December 31, 1990. The book bases of those
assets are $500z on December 31, 1989;
$520z on March 31, 1990; $540z on June 30,
1990; $560z on September 30, 1990; and
$600z on December 31, 1990. Applying the
formulas provided in § 1.585-5(c}(4)(ii), W’s
tax/book ratio as of the close of 1989 (R), is
0.9 (¢502/500z). W's tax/book ratio as of the
close of 1990 is 0.8 (480z/600z). Thus, Y is
—0.1. The estimated adjusted tax bases of all
of W’s assets (other than cash) on the first
three report dates of 1990 are as follows:
1st = Bx(R+%4Y)
= $5202x{0.9+v4(-0.1)]
= §455z
= Bx(R+12Y)
= $540zx[0.9+2(-0.1)]
= $459z
= Bx(R+%Y)
= $5602x[0.9+%(-0.1))
= $462z

(d) Definitions. The following
definitions apply for purposes of this
section and §§ 1.585-6, 1.585-7 and
1.585-8:

(1) Disqualification year. A bank’s
disqualification year is its first taxable
year beginning after December 31, 1986,
for which the bank is a large bank
within the meaning of paragraph (b) of
this section.

(2) Parent-subsidiary controlled
group. A parent-subsidiary controlled
group includes all of the members of a
controlled group of corporations
described in section 1563(a)(1). The
members of such a group are
determined without regard to whether
any merber is an excluded member
described in section 1563(b)(2), a
foreign entity, or a commercial bank.

(3) Example. The following example
illustrates the principles of this
paragraph (d):

Example. Bank X is a large bank within the
meaning of § 1.585-5(b)(1)(i). Bank Y is not -

2nd

3rd

" a large bank under § 1.585-5(b), and it

maintains a bad debt reserve under section
585. In 1988, X purchases all of the stock of
Y. If the acquisition causes Y to become a
member of a parent-subsidiary controlled .
Froup described in § 1.585-5(b)(1)(ii), Yis a

arge bank beginning in its first taxable year
that ends after the date of the acquisition.
Pursuant to § 1.585-5{d)(1), this year is Y's
disqualification year. Y must change in this
year to the specific charge-off method of
accounting for bad debts, in accordance with
§1.585-6 or §1.585-7.
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§1.585-6 Recapture method of changing
from the reserve method of section 585.

{a) General rule. This section applies
to any large bank {as defined in §1.585—
5(b}) that maintained a reserve for bad
debts under section 585 for the taxable
year immediately preceding its
disqualification year (as defined in
§1.585-5(d)(1)) and that does not elect
the cut-off method set forth in § 1.585—
7. Except as otherwise provided in
paragraphs (c) and (d} of this section,
any bank to which this section applies
must include in income the amount of
its net section 481(a) adjustment (as
defined in paragraph (b)(3) of this
section} over the four-year period
beginning with the bank’s
disqualification year. If a bank follows
the rules prescribed by this section, its
change to the specific charge-off method
of accounting for bad debts in its
disqualification year will be treated as a
change in accounting method that is
made with the consent of the
Commissioner. Paragraph (b] of this
section specifies the portion of the net
section 481(a) adjustment to be included
in income in each year of the recapture
period; paragraph (c) of this section
provides rules on the effect of disposing
of loans; and paragraph (d) of this
section provides rules on the
suspension of recapture by financially
troubled banks.

(b) Four-year spread of net section
481(a) adjustment—(1) In general. If a
bank to which this section applies does
not make the election allowed by
paragraph (b)(2) of this section, the bank
must include in income the following
portions of its net section 481(a)
adjustment in each year of the four-year
recapture period: 10 percent in the
bank's disqualification year; 20 percent
in its first taxable year after its
disqualification year; 30 percent in its
second taxable year after its
disqualification year; and 40 percent in
its third taxable year after its
disqualification year.

(2) Election to include more than 10
percent in disqualification year. A bank
to which this section applies may elect
to include in income, in its
disqualification year, any percentage of
its net section 481(a) adjustment that is
larger than 10 percent. Any such
election must be made at the time and
in the manner prescribed by § 1.585~8.
If a bank makes such an election, the
bank must include in income the
remainder, if any, of its net section
481(a) adjustment in the following
portions: % of the remainder in the
bank’s first taxable year after its
disqualification year; ¥ of the
remainder in its second taxable year
after its disqualification year; and 46 of

the remainder in its third taxable year
after its disqualification year. For this
purpose, the remainder of a bank’s net
section 481(a) adjustment is any portion
of the adjustment that the bank does not
elect to include in income in its
disqualification year.

(3) Net section 481(a) adjustment. For
purposes of this section, the amount of
a bank’s net section 481(a) adjustment is
the amount of the bank’s reserve for bad
debts as of the close of the taxable year
immediately preceding its
disqualification year. Since the change
from the reserve method of section 585

.is initiated by the taxpayer, the amount

of the bank’s bad debt reserve for this
purpose is not reduced by amounts
attributable to taxable years beginning
before 1854.

(4) Examples. The following examples
illustrate the principles of this
paragraph (b): -

Example 1. Bank M is a large bank within
the meaning of § 1.585-5(b). M’s
disqualification year is its taxable yeat
beginning on January 1, 1989, and M
maintained a bad debt reserve under section
585 for the preceding taxable year. Pursuant
to § 1.585-5(a), M must change from the
reserve method of accounting for bad debts
to the specific charge-off method in its
disqualification year. M does not elect the
cut-off method set forth in § 1.585-7. Thus,
M must follow the recapture method set forth
in this § 1.585-6. M's net section 481(a)
adjustment, as defined in § 1.585-6(b)(3), is
$2 million. M does not make the election
allowed by § 1.585-6(b)(2). Pursuant to
§1.585~-6(b)(1), M must include the following
amounts in income: $200,000 in taxable year
1989; $400,000 in 1990; $600,000 in 1991;
and $800,000 in 1992.

" Example 2. Assume the same facts as in
Example 1, except that M elects under
§1.585-6(b)(2) to recapture 55 percent of its
net section 481(a) adjustment in its
disqualification year. Pursuant to § 1.585—
6(b)(2), M must include the following
amounts in income: $1,100,000 in taxable
year 1989; $200,000 in 1990; $300,000 in
1991; and $400,000 in 1992.

_{c) Effect of disposing of loans—(1) In
general. Except as provided in
paragraphs (c)(2) and {c)(3) of this
section, if a bank to which this section
applies sells or otherwise disposes of
any of its outstanding loans on er after
the first day of its disqualification year,
the dispdsition does not affect the
bank’s obligation under this section to
include in income the amount of its net
section 481(a) adjustment, and the
disposition does not affect the amount
of this adjustment.

(2) Cessation of banking business—(i)
In general. If 2 bank to which this
section applies ceases to engage in the
business of banking before it is
otherwise required to include in income
the full amount of its net section 481(a)

adjustment, the bank must include in
income the remaining emount of the
adjustment in the taxable year in which
it ceases to engage in the business of
banking. For this purpose, and except as
provided in paragraph (c)(2)(ii) of this
section, whether a bank ceases to engage
in the business of banking is determined
under the principles of § 1.446—
1{e)(3)(ii) and its administrative
pracedures. .

(ii) Transition rule. A bank that ceases
to engage in the business of banking as
the result of a transaction to which
section 381(a) applies is not treated as
ceasing toengage.in the business of
banking if, on or before March 29, 1994,
either the transaction occurs or the bank
enters into a binding written agreement
to carry out the transaction.

(3) Certain section 381 transactions.
This paragraph (c}(3) applies if a bank
to which this section applies transfers
outstanding loans to another
corporation on or after the first day of
the bank’s disqualification year (and
before it has included in income the full
amount of its net section 481(a)
adjustment) in a transaction to which
section 381(a) applies, and under
paragraph (c}(2) (i) or (ii} of this section
the transferor bank is not treated as
ceasing to engage in the business of
banking as a result of the transaction. if
this paragraph (c}{3) applies, the
acquiring corporation (the acquiror)
steps inta the shoes of the transferor
with respect te using the recapture
method prescribed by this section and
assumes all of the transferor’s rights and
obligations under paragraph (b} of this
section. The unrecaptured balance of
the transferor’s net section 481(a)

" adjustment carries over in the

transaction to the acquiror, and the
acquiror must complete the four-year
recapture procedure begun by the
transferor. In applying this procedure,
the transferor’s taxable year that ends on
or includes the date of the acquisition
and the acquiror’s first taxable year
ending after the date of the acquisition
represent two consecutive taxable years -
within the four-year recapture period.

(4) Examples. The following examples
illustrate the principles of this
paragraph (c}):

Example 1. Bank P is a bank to which this
§1.585-6 applies. P's disqualification year is
its taxable year beginning on January 1, 1989,
and P recaptures 10 percent of its net section
481(a) adjustment in that year pursuant to
§1.585-6(b)(1). In July 1990 P disposes of a
portion of its loan portfolio in a transaction
to which section 381(a) does not apply, and
P continues to engage in the business of | &
banking. Pursuant to § 1.585-6(c)(1), the
disposition does not affect P’s obligation
under § 1.585~6(b)(1} to recapture the
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remainder of its net section 481(a}
adjustment in 1990, 1991 and 1992. Nor does
the disposition affect the amount of the
adjustment.

Example 2. Assume the same facts as in
Example 1, except that P ceases to engage in
the business of banking {n 1990, as
determined under the principles of § 1.446~
1{e)(3)(ii) and its administrative procedures.
Pursuant to § 1.585-6(c)(2)(i}, in 1890 P must
include in income the remaining 90 percent
of its net section 481(a) adjustment.

Example 3. Assume the same facts as in
Example 1, except that P's 1990 disposition
of loans is a transaction to which section
381(a) applies, P ceases to engage in the
business of banking as a result of the
transaction, and P's taxable year ends on the
date of the transaction. Thus, in the
transaction, P transfers substantially all of its
loans to an acquiring corporation {Q). Q is a
calendar year taxpayer. Because the
transaction occurred before March 29, 1994,

- the transition rule of § 1.585-6{c)(2)(ii)
applies, and P is not treated as ceasing to
engage in the business of b Pursuant
to § 1.585-6(c)(3), Q steps into P’s shoes with
respect to using the recapture method
prescribed by § 1.585-6. The unrecaptured
balance of P's net section 481(a) adjustment
carries over to Q in the section 381(a)
transaction, and Q must completedhe four-
year recapture procedure begun by P.
Pursuant to §§ 1.585-6(b) and 1.585-6{c}(3),
P includes 20 percent of its net section 481(a)
adjustment in income in its taxable year
ending on the date of the section 381(a)
transaction, and Q includes 30 percent of the
adjustment in income in 1990 and 40 percent
in 1991,

Example 4. Assume the same facts as in
Example 3. Assume also that Q becomes a
large bank under § 1.585-5(b) as a result of
the transaction and maintained a bad debt
reserve immediately before the transaction. Q
must change to the specific charge-off
method for all of its loans in the first taxable
year that it is a large bank. Thus, Q not only
completes the recapture procedure begun by
P but also follows the rules prescribed by
§1.585-6 or § 1.585~7 with respect to its own
reserve.

Example 5. Assume the sams facts as in
Example 3. Assume also that Q is not a large
bank after the transaction and properly
establishes a bad debt reserve for the loans
it receives in the transaction. This
establishment of the reserve results in a new
negative section 481(a) adjustment. Thus, Q
not only completes the recapture procedure
begun by P but also takes into account the
new negative adjustment as required under
section 381.

(d) Suspension of recapture by
financially troubled banks—{1) In
general. Except as provided in
paragraph (d)(2) of this section, a bank
that is financially troubled (within the
meaning of paragraph (d)(3) of this
section) for any taxable year must not
include any amount in income under
paragraphs (a) and (b) of this section for
that taxable year and must disregard
that taxable year in applying paragraphs
(a) and (b} of this section to ether

taxable years. See paragraph (d)(4) of
this section for rules on determinin,
estimated tax payments of financially
troubled banks, and see paragraph {d)(5)
of thxs section for examples illustrating
)paragraph (d).

tion to recapture. A bank that
is ﬁnancmlly troubled (within the
meaning of paragraph (d)(3) of this
section) for its disqualification year may
elect to inclyde in income, in one
taxable ystr, any percentage of its net
section 481(a) adjustment that is greater
than 10 percent. This election may be
made for the bank’s disqualification
year, for the first taxable year after the
disqualification year in which the bank
is not financially troubled {within the
meaning of paragraph {d)(3) of this
section), or for any intervening taxable
vear. Any such election must be made
at the time and in the manner
prescribed by § 1.585-8. A bank that
makes this election must include an
amount in income under paragraphs (a)
and (b) of this section in the year for
which the election is made (election
year) and must not disregard this year
in applying paragraphs (a) and (b) of
this section to other taxable years. Such
a bank must follow the rules of
paragraph (b)(2) of this section in
applying paragraph (b) of this section to
later taxable years, treating the election
year as the disqualification year for
purposes of applying paragraph (b)(2) of
this section. However, if the bank is
financially troubled for any year after its
election year, the bank must not include
any amount in income under paragraphs
{a) and (b) of this section for the later
year and must disregard the later year in
applying paragraphs (a) and (b} of this
section to other taxable years.

(3) Definition of financially troubled—
(i) In general. For purposes of this
section, a bank is considered financially
troubled for any taxable year if the
bank'’s nonperforming loan percentage
for that year exceeds 75 percent. For this
purpose, a bank’s nonperforming loan
percentage is the percentage determined
Ey dividing the sum of the outstanding
balances of the bank's nonperforming
loans (as defined in paragraph (d)(3)(iii)
of this section) as of the close of each

- quarter of the taxable year, by the sum

of the amounts of the bank's equity (as
defined in paragraph (d}(3)(iv) of this
section) as of the close of each such
quarter. The quarters for a short taxable
year of at least 3 months are the same
as those of the bank’s annual accounting
period, except that quarters ending
before or after the short year are
disregarded. If a taxable year consists of
less than 3 months, the first or last day
of the taxable ysar is treated as the last
day of its only quarter. In lieu of

determining its nonperforming loan
percentage on the basis of loans.and
equity as of the close of each quarter of
the taxable year, a bank may, for all
years, determine this percentage on the
basis of loans and equity as of the close
of each report date (as defined in
§1.585-5(c)(2), without regard to

§ 1.585-5(c){2)(i}(B)). In the case of a
bank that is a foreign corporation, all
nonperforming loans and equity of the
bank are taken into account, including
loans and equity that are not effectively
connected with the conduct of a
banking business within the United
States.

(ii) Parent-subsidiary controlled
groups—(A) In general. If a bank is a
member of a parent-subsidiary
controlled group (as defined in §1.585~

" 5{d)(2)) for the taxable year, the

nonperforming loans and the equity of
all members of the bank’s financial
group (as determined under paragraph
(d)(3)(ii)(B) of this section) are treated as
the nonperforming loans and the equity
of the bank for purposes of paragraph
{d)(3)(i) of this section. However, any
equity interest that a member of a bank’s
financial group holds in another
member of this group is not to be
counted in determining equity.
Similarly, any loan that a member of a

"bank'’s financial group makes to another

member of the group is not to be
counted in determining nonperforming
loans. All banks that are members of the
same parent-subsidiary controlled group
must (for all taxable years that they are
members of this group) determine their
nonperforming loan percentage on the
basis of the close of each quarter of the
taxable year, or all must {for all such
taxable years) determine this percentage
on the basis of the close of each report
date (as determined under § 1.585-
5(c)(2)(ii), applied without regard to
§1.585-5(c)(2)(i)(B)).

(B) Financial group—(1) In general.
All banks that are members of the same
parent-subsidiary controlled group must
(for all taxable years that they are
members of this group) determine their
financial group under paragraph
(d)(3)(ii)(B}(2} of this section, or all must
(for all such taxable years) determine
their financial group under paragraph
(d)(3)(ii)(B}(3) of this section.

(2) Financial institution members of
parent-subsidiary controlled group. A
bank’s financial group, determined
under this paragraph (d)(3)(ii}(B)(2),
consists of all financial institutions
within the meaning of section 265(b)(5)
{and comparable foreign financial
institutions) that are members of the
parent-subsidiary controlled group of
which the bank is a member.



68762 Federal Register -/ Vol. 58,/No. 248 ./ Wednesday; December 29, 1993 /:Rules and Regulations

(3} All members of parent-subsidiary
controlled group. A bank'’s financial
group, determined under this paragraph
(d)(3)(ii)(B)}(3), consists of all members
of the parent-subsidiary controlled
group of which the bank is a member.

(ii1) Nonperforming loan—(A) In
general. For purposes of this section, a
nonperforming loan is any loan (as

“defined in paragraph (d){3)(iii){B) of this
section) that is considered to be
nonperforming by the holder’s primary
Federal regulatory agency.
Nonperforming loans include the
following types of loans as defined by
the Federal Financial Institutions
Examination Council: Loans that are
past due 90 days or more and still
accruing; loans that are in nonaccrual
status; and loans that are restructured
troubled debt. A loan is not considered
to be nonperforming merely because it
is past due, if it is past due less than 90
days. The outstanding balances of
nonperforming loans are determined on
the basis of amounts that are required to
be reported to the holder's primary
Federal regulatory agency. For purposes
of this paragraph (d)(3)(iii}(A), a holder
that does not have a Federal regulatory
agency is treated as Federally regulated
under the standards prescribed by the
Federal Financial Institutions
Examination Council.

(B) Loan. For purposes of paragraph
(d)(3)(iii)(A) of this section, a loan is any
extension of credit that is defined and
treated as a loan under the standards
prescribed by the Federal Financial
Institutions Examination Council.
{(Accordingly, a troubled debt
restructuring that is in substance a
foreclosure or repossession is not
considered a loan.} In addition, a debt
evidenced by a security issued by a
foreign government is treated as a loan
if the security is issued as an integral
part of a restructuring of one or more
troubled loans to the foreign
government (or an agency or
instrumentality thereof). Similarly, a
deposit with the central bank of a
foreign country is treated as a loan if the
deposit is made under a deposit facility
agreement that is entered into as an
integral part of a restructuring of one or
more troubled loans to the foreign
country’s government (or an agency or
instrumentality thereof).

(iv) Equity. For purposes of this
section, the equity of a bank or other
financial institution is its equity (i.e.,
assets minus liabilities) as required to be
reported to the institution’s primary
Federal regulatory agency (or, if the
institution does not have a Federal
regulatory agency, as required under the
standards prescribed by the Federal
Financial Institutions Examination

Council). The balance in a reserve for
bad debts is not treated as equity.

(4) Estimated tax payments o},
financially troubled banks. For purposes
of applying section 6655(e)(2){A}(i) with
respect to any installment of estimated
tax, a bank that is financially troubled
as of the due date of the installment is

- treated as if no amount will be included

in income under paragraphs (a} and (b)
of this section for the taxable year. For
this purpose, a bank is consid®ed
financially troubled as of the due date
of an installment of estimated tax only
if its nonperforming loan percentage
(computed under paragraph (d)(3) of
this section) would exceed 75 percent
for a short taxable year ending on that
date. For purposes of computing this
nonperforming loan percentage, the-
ending of such a short taxable year
would not cause the last day of that year
to be treated as the last day of a quarter
of the taxable year.

(5) Examples. The following examples
illustrate the principles of this
paragraph (d):

Example 1. Bank R is a bank to which this
§1.585-6 applies. R's disqualification year is
its taxable year beginning on January 1, 1987.
R is not financially troubled (within the
meaning of § 1.585-6(d)(3)) for taxable year
1987 or for any taxable year after 1989, but
it is financially troubled for taxable years
1988 and 1989. Since R is not financially
troubled for its disqualification year, R must
include an amount in income under § 1.585—
6 (a) and (b) for that year (taxable year 1987).
R may make the election allowed by § 1.585—
6(b)(2) for that year. Since R is financially
troubled for taxable years 1988 and 1989,
pursuant to §1.585-6(d)(1) R does not
include any amount in income under
§1.585-6 (a) and (b) for these years, and it
treats taxable years 1990, 1991 and 1992 as
the first, second and third taxable years after
its disqualification year for purposes of
applying § 1.585-6 (a) and (b).

Example 2. Assume the same facts as in
Example 1, except that R is financially
troubled for taxable year 1987 (its
disqualification year). R may make the
election allowed by § 1.585-6(d)(2) for 1987
(the disqualification year), for 1990 (tl{e first
year after the disqualification year in which
R is not financially troubled), or for 1988 or
1989 (the intervening years). R elects to
include 60 percent of its net section 481(a)
adjustment in income in 1987. Thus, the
remainder of the adjustment, for purposes of
applying the rules of § 1.585-6(b)(2), is 40
percent. R must include in income 2/9 of the
remainder in 1990, 1/3 of the remainder in
1991, and 4/9 of the remainder in 1992.

Example 3. Bank S, which is not a member
of a parent-subsidiary controlled group, is a
bank to which this § 1.585-6 applies. S's
disqualification year is its taxable year
beginning on January 1, 1987. S determines
its nonperforming loan percentage under
§1.585-6(d)(3) on a quarterly basis. S is not
financially troubled for taxable year 1987 and
includes 10 percent of its net section 481(a)

g

adjustment in income in that year. S's
outstanding balance of nonperforming loans
(as defined in § 1.585-6(d)(3)(iii)) is $8C
million on March 31, 1988; $68 million on
June 30, 1988; and $59 million on September
30, 1988. The amount of S's equity (as
defined in § 1.585-6(d)(3)(iv)) is $100 million
on each of these three dates. Thus, §'s
nonperforming loan percentage, computed
under § 1.585—6(d)(3§, would%)e 80 percent
(80/100) for a short taxable year ending on
April 15 or June 15, 74 percent [(80+68) +
200] for a short taxable year ending on
September 15, and 69 percent [{(80+68+59) +
300] for a short taxable year ending on
December 15. Since S’s nonperforming loan
percentage for a short taxable year ending on
April 15 or June 15 would exceed 75 percent
pursuant to § 1.585-6(d)(4) S is considered
financially troubled as of these dates. Thus,
S is treated as if no amount will be included
1n income under § 1.585-6 (a) and (b) for the
year for purposes of applying section
6655(e)(2)(A)(i) with respect to the
installments of estimated tax that are due on
April 15, 1988, and June 15, 1988. However.
since S's nonperforming loan percentage for

" a short taxable year ending on September 15

or December 15 would not exceed 75 percent
S is not considered financially troubled as of
these dates. Thus, S is treated as if 20 percent
of its net seetion 481(a) adjustment will be
included in income under § 1.585-6 (a) and
(b) for the year for purposes of applying
section 6655(e)(2)(A)(i) with respect to the
installments of estimated tax that are due on
September 15, 1988, and December 15, 1988.

§1.585-7 Elective cut-off method of
changing from the reserve method of
section 585.

(a) General rule. Any large bank (as
defined in § 1.585-5(b)) that maintained
a reserve for bad debts under section
585 for the taxable year immediately
preceding its disqualification year (as
defined in § 1.585-5(d)(1)} may elect to
use the cut-off method set forth in this
section. Any such election must be
made at the time and in the manner
prescribed by § 1.585-8. If a bank makes
this election, the bank must maintain its
bad debt reserve for its pre-
disqualification loans, as prescribed in
paragraph (b) of this section, and the
bank must include in income any excess
balance in this reserve, as required by
paragraph {(c) of this section. The bank
may not deduct, for its disqualification
year or any subsequent taxable year, any
amount allowed under section 166{a) for
pre-disqualification loans (as defined in
paragraph {b}(2) of this section) that
become worthless in whole or in part,
except as allowed by paragraph (b)(1) of
this section. However, except as
provided in paragraph (d)(3) of this
section, the bank may deduct, for its
disqualification year or any subsequent
taxable year, amounts allowed under
section 166(a) for loans that the bank
originates or acquires on or after the first
day of its disqualification year and that
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become warthless in whole or in part.

If a bank makes the election allowed by

this paragraph (a), its change to the

specific charge-off method of accounting

for bad debts in its disqualification year

does not give rise to a section 481(a)
_adjustment.

(b) Maintaining reserve for pre-
disqualification loans—(1) In general. A
bank that makes the election allowed by
paragraph (a) of this section must
maintain its bad debt reserve for its pre-
disqualification loans (as defined in
paragraph (b}(2} of this section). Except
as provided in paragraph (d}(3) of this
section, the bank must charge against
the reserve the amount of any losses
resulting from these loans (including
losses resulting from the sale or other
disposition of these loans), and the bank
must add to the reserve the amount of
recoveries with respect to these loans. In
general, the reserve must be maintained
in the manner provided by former
section 166(c) of the Internal Revenue
Code and the regulations thereunder.
However, after the balance in the
reserve is reduced to zero, the bank is
to account for any losses and recoveries
with respect to outstanding pre-
disqualification loans under the specific
charge-off method of accounting for bad
debts, as if the bank always had
accounted for these loans under this
method.

{2) Definition of pm—dlsquahﬁcatwn
loans. For purposes of this section, a
pre—disquagﬁcatlon loan of a bank is
any loan that the bank held on the last
day of its taxable year immediately
preceding its disqualification year (as
defined in § 1.585-5(d){1)). If the
amount of a pre-disqualification loan is
increased during or after the -
disqualification year, the amount of the
increase is not treated as a pre-
disqualification loan.

(c) Amount to be included in income
when reserve balance exceeds loan
balance. If, as of the close of any taxable
year, the balance in a bank'’s reserve that
is maintained under paragraph (b) of
this section exceeds the balance of the
bank's outstanding pre-disqualificatibn
loans, the bank must include in income
the amount of the excess for the taxable
year. The balance in the reserve is then
reduced by the amount of this excess.
See paragraph (d) of this section for
rules on the application of this
paragraph (c) when a bank disposes of
loans.

{d) Effect of disposing of loans—{1) In
general Except as provided in
paragraphs {d}(2) and (d)(3) of this
section, if a bank that makes the election
allowed by paragraph (a) of this section
sells or otherwise disposes of any of its
outstanding pre-disqualification loans,

the bank is to reduce the balance of its
outstanding pre-disqualification loans
by the-amount of the loans disposed of,
for purposes of applying paragraph (c)
of this section.

(2) Section 381 transactions. If a bank
that mekes the election allowed by
paragraph (a) of this section transfers
outstanding pre-disqualification loans to
another corporation in a transaction to
which section 381(a) applies, the
acquiring corporation (tEe acquiror)
must follow the rules of paragraph
(d)(2)(i) or (ii) of this section.

(i) Acquiror completes cut-off method
of change. Except as provided in
paragraph (d)(2)(ii) of this section, the
acquiror steps into the shaes of the
transferor in the section 381(a)
transaction with respect to using the
cut-off method of change. Thus, the
transferor’s bad debt reserve
immediately before the section 381(a)
transaction carries over to the acquiror,.
and the acquiror must complete the cut-
off method begun by the transferor. For
purposes of completirig the transferor’s
cut-off method, the acquiror’s balance of
outstanding pre-disqualification loans
immediately after the section 381(a)
transaction is the balance of these loans
that it receives in the transaction, and
the acquiror assumes all of the
transferor’s rights and obligations under
this section.

(ii) Acquiror uses reserve method. If
the acquiror is not a large bank (within
the meaning of § 1.585-5(b})
immediately after the section 381(a)
transaction and uses a reserve method of
accounting for bad debts attributable to
the pre-disqualification loans (and any
other loans) received in the transaction,
the acquiror does not step into the shoes
of the transferor with respect to using
the cut-off method of change. The
transferor's bad debt reserve
immediately before the section 381(a) -
transaction carries over to the acquiror,
but the acquiror does not continue the
cut-off method begun by the transferor.
If the six-year moving average amount
(as defined in § 1.585—2(c)(1)(ii)) for all
of the loans received in the transaction
exceeds the balance of the reserve that
carries over to the acquiror, the acquiror
increases this balance by the amount of
the excess. Any such increase in the
reserve results in a negative section
481(a) adjustment that is taken into
account as required under section 381.

(3) Dispositions intended to change
the status of pre-disqualification loans.
This paragraph (d)}(3) applies if a bank
that makes the election allowed by
paragraph (a) of this section sells,
exchanges, or otherwise disposes of a
significant amount of its pre-
disqualification loans {as defined in

paragraph (b}(2) of this section} and a
principal purpose of the transaction is
to avoid the provisions of this section by
increasing the amount of loans for
which deductions are allowable under
the specific charge-eff method. If this
paragraph (d)(3) applies, the District
Director may disregard the disposition
for purposes of paragraphs (b)(1) and
(d)(1) of this section or treat the '
replacement loans as pre-
disqualification loans. If loans are so
treated as pre-disqualification loans, no
deductions are allowable under the
specific charge-off method for the loans,
except as provided in paragraph (b)(1) of
this section, and the disposition that
causes the loans to be so treated may be
disregarded for purposes of paragraphs
(b)(1) and {d)(1) of this section. If a bank
sells pre-disqualification loans and uses
the proceeds of the sale to originate new
loans, this paragraph (d){3) does not
apply to the transaction.

e) Examples. The following examples
illustrate the principles of this section:

Example 1. Bank M is a bank that properly
elects to use the cut-off method set forth in
this § 1.585-7. M's disquelification year is its
taxable year beginning on January 1, 1987.
On December 31, 1986, M had outstanding
loans of $700 million (pre-disqualification
loans), and the balance in its bad debt reserve
was $10 million. M must maintain its reserve
for its pre-disqualification loans in
accordance with § 1.585-7(b), and it may not
deduct any addition to this reserve for
taxable year 1987 or any later year. For these
years, M may deduct amounts allowed under
section 166(a) for loans that it originates or
acquires after December 31, 1986, and that
become worthless in whole or in part.

Example 2. Assume the same facts as in
Example 1. Also assume that in 1987 M
collects $150 million of its pre-
disqualification loans, M determines that $2
million of its pre-disqualification loans are
worthless, and M recovers $1 million of pre-
disqualification loans that it had previously
charged ‘against the reserve as worthless. On
Décember 31, 1987, the balance in M's bad
debt reserve is $9 million ($10 miilion - $2
million + $1 million), and the balance of its
outstanding pre-disqualification loans 1s
$548 million ($700 mxlhon ~ $150 million
— $2 million).

Example 3. Assume the same facts as in
Examples 1 and 2. Also assume that on
December 31, 1990, the balance in M's bad
debt reserve is $5 million and the balance of
its outstanding pre-disqualification loans is
$25 million. In 1991 M collects $21 million
of its outstanding pre-disqualification loans
and determines that $1 million of its
outstanding pre-disqualification loans are
worthless. Thus, on December 31, 1991, the
balance in M's bad debt reserve is $4 million
($5 million — $1 million), and the balance
of its outstanding pre-disqualification loans
is $3 million {$25 million ~ $21 million -
$1 million). Accordingly, M must include $1
million ($4 million — $3 million) in income
in taxable year 1991, pursuant to § 1.585—
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7(c). On January 1, 1992, the balance in M’s
reserve is $3 million {$4 million - $1
-nillion). ’

Example 4. Assume the same facts as in
Examples 1 through 3. Also assume that in
1992 M transfers substantially all of its assets
to another corporation (N) in a transaction to
which section 381(a) applies, and N is treated
as a large bank under § 1.585-5(b}(2) for
taxable years ending after the date of the
transaction. Pursuant to § 1.585-7(d}(2)(i), N
steps into M’s shoes with respect to using the
cut-off method. M's bad debt reserve
immediately before the section 381(a)
transaction carries over to N, and N must
complete the cut-off procedure begun by M.
For this purpose, N's balance of outstanding
pre-disqualification loans immediately after
the section 381(a) transaction is the balance
of these loans that it receives from M.

Example 5. Assume the same facts as in
Examples 1 through 4, except that N is not
treated as a large bank after the section 381(a)
transaction. Also assume that N uses the
reserve method of section 585 and plans to
use this method for all of the loans it acquires
from M (including loans that were not pre-
disqualification loans)..Pursuant to §1.585-
7(d)(2)(ii), M’s bad debt reserve immediately
before the section 381(a) transaction carries
over to N in the transaction; however, N does
not continue the cut-off procedure begun by
M and does not treat any loan as a pre-
disqualification loan. If the six-year moving
average amount (as defined in §1.585—
2(c)(1)(ii)) for all of N’s newly acquired loans
axceeds the balance of the reserve that carries
over to N, N increases this balance by the
amount of the excess. Any such increase in
the reserve results in a negative section
481(a) adjustment that is taken into account
as required under section 381..

§1.585-8 Rules for making and revoking
elections under §§ 1.585-6 and 1.585-7.

(a) Time of making elections—{1) In
general. Any election under § 1.585-
6(b)(2), § 1.585-6{(d)(2) or § 1.585-7(a)
must be made on or before the later of-

(i) February 28, 1994; or

(ii) The due date (taking extensions
into account) of the electing bank’s
original tax return for its
disqualification year (as defined in
§1.585-5(d)(1)) or, for elections under
§ 1.585-6(d)(2), the year for which the
election is mads.

(2) No extension of time for payment.
Payments of tax due must be made in
accordance with chapter 62 of the
Internal Revenue Code. However, if an
election under §1.585-6(b)(2), § 1.585-
6{(d)(2) or § 1.585-7(a) is made or
revoked on or before February 28, 1994
and the making or revoking of the
election results in an underpayment of
estimated tax (within the meaning of
section 6655(a)) with respect to an
installment of estimated tax due on or
before the date the election was so made
or revoked, no addition to tax will be
imposed under section 6655(a) with
respect to the amount of the

underpayment attributable to the.
making or revoking of the election.

{b) Manner of making elections—(1)
In general. Except as provided in
paragraph (b)(2) of this section, an.
electing bank must make any election
under § 1.585-6(b)(2), § 1:585-6({d}{2) or
§ 1.585-7(a) by attaching a statement to
its tax return (or amended return]) for its
disqualification year or, for elections
under § 1.585-6(d)(2), the year for
which the election is made. This
staternent must contain the following
information:

(i) The name, address and taxpayer
identification number of the electing
bank;

(ii) The nature of the election being
made {i.e., whether the election is to
include in income more than 10 percent
of the bank’s net section 481(a)
adjustment under § 1.585-6 (b}{2) or
(d)(2) or to use the cut-off method under
§1.585-7); and

(iii) If the election is under §1.585-
6(b)(2) or (d}(2), the percentage being
elected. :

{2) Certain tax returns filed before
December 29, 1993. A bank is deemed
to have made an election under § 1.585—
6(b)(2) or (d)(2) if the bank evidences its
intent to make an election under section
585(c)(3)(A)(iii)(I) or section
585(c)(3)(B)(ii) for its disqualification
year {or, for elections under § 1.585—
6(d)(2), the election year), by
designating a specific recapture amount
on its tax return or amended return for
that year (or attaching a statement in
accordance with § 301.9100-7T(a)(3)(1)
of this chapter), and the return is filed
before December 29, 1993. A bank is
deemed to have made an election under
§1.585-7(a) if the bank evidences its
intent to make an election under section
585(c)(4) for its disqualification year by
attaching a statement in accordance
with §301.9100-7T(a)(3)(i) of this
chapter to its tax return or amended
return for that year, and the return is
filed before December 29, 1993.

(c) Revocation of elections—(1) On or
before final date for making election. An
election under § 1.585-6(b}(2), § 1.585—
6(d)(2) or § 1.585-7(a) may be revoked
without the consent of the
Commissioner on or before the final
date prescribed by paragraph (a)(1) of
this section for making the election. To
do so, the bank that made the election
must file an amended tax return for its
disqualification year (or, for elections
under § 1.585-6(d)(2), the year for
which the election was made) and
attach a statement that—

{i) Includes the bank’s name, address
and taxpayer identification number;

(ii) Identifies and withdraws the
previous election; and -

(iii) If the bank is making a new
election under § 1.585-6(b)(2), § 1.585—
6(d)(2) or § 1.585-7(a), contains the
information described in paragraphs .
(b)}{1)(ii) and (b){1){iii) of this section.

(2) After final date for making
election. An election under § 1.585—
6(b)(2), §1.585-6(d)(2) or § 1.585-7(a)
may be revoked only with the consent
of the Commissioner after the final date
prescribed by paragraph (a)(1} of this
section for making the election. The
Commissioner will grant this consent
only in extraordinary circumstances.

{d) Elections by banks that are
members of parent-subsidiary controlled
groups. In the case of a bank that is a
member of a parent-subsidiary
controlled group (as defined in § 1.585~
5(d)(2)), any election under § 1.585-
6(b)(2), § 1.585-6(d)(2) or §1.585-7(a)
with respect to the bank is to be made
separately by the bank. An election
made by one member of such a group
is not binding on any other member of
the group.

(e) Elections made or revoked by
amended return on or before February
28, 1994. This paragraph (e) applies to
any election that a bank seeks to make
under paragraph (b) of this section, or
revoke under paragraph (c) of this
section, by means of an amended return
that is filed on or before February 28,
1994. To make or revoke an election to
which this paragraph (e) applies, a bank
must file amended returns for all taxable
years after the taxable year for which the
election is made or revoked by amended
return, to any extent necessary to report
the bank’s tax liability in a manner
consistent with the making or revoking
of the election by amended return.

PART 301—-PROCEDURE AND
ADMINISTRATION

Par. 6. The authority citation for part
301 is amended by removing the first
entry for “'Section 301.9100-7T" and
adding an entry to read as follows:

Authority: 26 U.S.C. 7805 * * * Section
301.9100-7T also issued under 26 U.S.C.
42(f)(1), 42(g)(1), 42(i)(2), 42(j)(5), 48(b)(2),
56(f)(3)(B), 83(c)(3), 141(b)(9), 142(d)(1),
142(d)(4)(B), 143(k)(9)(D)(iii), 145(d),
147(b)(4)(A), 165(1)(1), 168(b}(5), 168(f)(1),
168(g)(7), 168(h)(6)(F)(ii), 216(b)(3), 263(i),
263A(d)(3), 382(1)(5)(H), 448(d)(4),
453C(b)(2}(B), 453C(e)(4), 468B, 469(j)(9).
474, 616(d), 617(h), 1059(c)(4), 2632(b)(3),
2652(a)(3), 3121(w)(2), 4982(e)(4), and
7701(b). * * *

§301.9100-7T [Amended]

Par. 7. Section 301.9100-7T 1s
amended as follows:

1. The table in paragraph (a)(1) 1s
amended by removing the two entries
for *'901(a)". R
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2. The table in paragraph (a)(4)(ii) is
amended by removing the entry for
901(a)".

PART 602—OMB CONTROL NUMBER
UNDER THE PAPERWORK
REDUCTION ACT

Par. 8. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 9. Section 602.101(c) is amended
by adding the following entry to the
table:

§602.101 OMB control numbers.

L] L * * *
(c) * ®
CFR pant or section
where identified and de- C“r{r%’;'n%‘ge?"‘
scribed
1.585-8 ...oovveinerneniiereens 1545-1290
Philip Brand,

Acting Commissioner of Internal Revenue.
Approved: December 16, 1993.

Samuel Y. Sessions,

Acting Assistant Secretary of the Treasury.

[FR Doc. 93-31577 Filed 12-28-93; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF JUSTICE
Bureau of Prisons
28 CFR Part 513

Control, Custody, Care, Treatment and
Instruction of inmates; Production or
Disclosure of FBUNCIC Information

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: In this document the Bureau
of Prisons is amending its rule on
Production or Disclosure of FBI/NCIC
Information to conform to required
procedures of the National Crime
Information Center (NCIC). Under NCIC
procedures, any request by an inmate
for his or her National Crime
Information Center Interstate
Identification Index (NCIC/III) is to be
made directly to the Federal Bureau of
Investigation (FBI). This amendment is
conforming in nature and is intended to
provide for the continued efficient
operation of the Bureau of Prisons.
EFFECTIVE DATE: December 29, 1993.
ADDRESSES: Office of General Counsel,
Bureau of Prisons, Room 754, 320 First
Street, NW., Washington, DC 20534.

FOR FURTHER INFORMATION CONTACT: Roy
Nanovic, Office of General Counsel,
Bureau of Prisons, phone (202) 514~
6655.

SUPPLEMENTARY INFORMATION: The
Bureau of Prisons is amending its rule
on Production or Disclosure of FBI/
NCIC Information to conform to
required procedures of the National
Crime Information Center. A final rule
on this subject was published in the
Federal Register June 30, 1980 (45 FR
44228) and was amended March 12,
1990 (55 FR 9300). '

The Bureau'’s rule on Production or

Disclosure of FBI/NCIC Information had

allowed for Bureau staff to provide to a
requesting inmate a copy of his or her
National Crime Information Center
Interstate Identification Index (NCIC/III)
record. The NCIC/III record is a
coraputerized version of the FBI
identification record which may contain
additional information. Revised
procedures of the NCIC restrict Bureau
staff from directly releasing information
from these files. According to NCIC
procedures, any request from an inmate

- for this record must be made directly to

the Federal Bureau of Investigation (FBI)
under the procedures in 28 CFR 16.30
through 16.34. The Bureau is therefore
amending its regulations in order to
conform to NCIC procedures.

In making this conforming
amendment, the Bureau has reorganized
and reworded its rule for the sake of
clarity and understandability.

Because these amendments are
conforming or editorial in nature, the
Bureau finds good cause for exempting
the provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking, the
opportunity for public comment, and
delay in effective date. Members of the
public may submit comments
concerning this rule by writing the
previously cited address. These
comments will be considered but will
receive no response in the Federal
Register.

The Bureau of Prisons has determined
that this rule is not a significant
regulatory action for the purpose of E.O,
12866, and accordingly was not
reviewed by the Office of Management
and Budget. After review of the law and
regulations, the Director, Bureau of
Prisons has certified that this rule, for
the purpose of the Regulatory Flexibility
Act,(Pub. L. 96-354), does not have a
significant impact on a substantial
number of small entities.

List of Subjects in 28 CFR Part 513

Prisoners.
Kdthleen M. Hawk,
Director, Bureau of Prisons

Accordingly, pursuant to the
rulemaking authority vested in the
Attorney General in 5 U.S.C. 552(a) and
delegated to the Director, Bureau of
Prisons in 28 CFR 0.96(p), subchapter A
of 28 CFR chapter V is amended as se.

_forth below.
. SUBCHAPTER A—GENERAL

MANAGEMENT AND ADMINISTRATION
PART 513—ACCESS TO RECORDS

1. The authority citation for 28 CFR
part 513 continues to read as follows:

Authority: 5 U:S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 50065024 (Repealed
October 12, 1984 as to offenses committed
after that date), 5039; 28 U.S.C. 509, 510; 28

. 'CFR 0.95-0.99.

2. Subpart B, consisting of §§513.10
through 513.13, is revised to consist of
§§513.10 through 513.12 as follows:

Subpart B—Production or Disclosure of
FBINCIC Information C

Sec.

§13.10 Purpose and scope.

513.11 Procedures for requesting a FBI
identification record or a NCIC/III
record.

513.12 Inmate request for record
clarification.

Subpart B—Production or Disclosure
of FBUNCIC Information

§513.10 Purpose and scope.

This subpart describes the procedures
to be followed by an inmate who
requests a copy of his or her FBI
identification record or National Crime
Information Center Interstate
Identification Index (NCIC/III) record
and references the procedures to follow
in order to challenge the contents of
such record.

§513.11 Procedures for requesting a FBI
identification record or a NCIC/i record.

(a) FBI identification record. (1} An
inmate may request a copy of his or her
current FBI identification record
directly from the FBI by following the
procedure outlined in 28 CFR 16.3
through 16.34. :

(i) Bureau of Prisons staff shall assist
the inmate to obtain the fingerprint
impressions required to be submitted
with such an application.

{ii) The inmate may direct that funds
be withdrawn from his or her institution
account to pay the applicable fee.
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(2) An inmate may request a copy of
his or her FBI identification'record from
institution staff.

(i) If the requested FBI identification
recard is in the inmate’s institution file,
staff shall provide the inmate with a
copy.

(i) If the requested FBI identification
record is not in the inmate’s institution
file, staff shall direct the inmate to the
procedure referenced in paragraph (a)(1)
of this section.
~ (b)) NCIC/T ldennﬁcanon record. An

inmate who wishes to obtain a copy of
his or her NCIC/1H record must submit
a written request to the FBI. The
procedures outlined in 28 CFR 16.32,
16.33, and paragraphs (a)(1)(i) and (ii) of
this section apply to such request.

§513.12 Inmate request for record
clarification.

Where the inmate believes that his or
her FBI identification record is incorrect
or inaccurate, the inmate may follow
procedures outlined in 28 CFR 16.34.
The procedures in 28 CFR 16.34 also
apply for the clarification of an inmate’s
NCIC/IlI record.

[FR Doc. 93-31847 Filed 12~-28-93; 8:45 am])
BILLING CODE 4410-05-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AF49

Updating Rehabilitation Criteria

AGENCY: Department of Veterans Affalrs
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs is revising current provisions
under which a service-disabled veteran
who has been provided a program of
rehabilitation services may be found
rehabilitated. Under prior criteria, a
determination of rehabilitation was
generally limited to cases in which the
veteran secured the type of employment
specified in his or her rehabilitation
plan or had achieved the goals of a
program of rehabilitation services. The
revision is more consistent with the
statutory provisions by also declaring a
veteran rehabilitated if he or she has
overcome the employment handicap
which necessitated the program of
rehabilitation services, but may not have
done so as stipulated in the
rehabilitation plan. The intended effect
of these regulatory changes is to make
decisions regarding the determination of
rehabilitation more consistent with
statutory provisions.

DATES: These final rules are effective
January 28, 1994.

FOR FURTHER INFORMATION CONTACT:
Morris Triestman, (202) 233-6496,
Rehabilitation Consultant, Policy and
Program Development, Vocational
Rehabilitation Servige, Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Washington DC 20420.
SUPPLEMENTARY INFORMATION: VA is
amending current provisions for
determination of rehabilitation under
the vocational rehabilitation program. A
veteran may be found rehabilitated if he
or she secures suitable employment
which meets certain criteria or achieves
a substantial increase in his or her
independence in daily living. These
amendments make substantive changes
to criteria for determinations of
rehabilitation through the achievement
of suitable employment. Determinations
of rehabilitation through increased
independent living capacity are not
substantively changed.

These amendments retain existing
provisions under which a veteran is
considered to be rehabilitated if he or
she secures employment in the field for
which training was furnished orin a
closely related occupation. The
amendments would also allow VA to
declare a veteran rehabilitated if one of
the following conditions is met.

1. An intensive search for
employment in the occupatnonal
objective of the veteran's plan or in a
closely related occupation or field is
unsuccessful. The veteran subsequently
secures employment in another
occupation or field that also is
consistent with his or her abilities,
aptitudes, and interests. In addition, the
employment must use some of the
academic, technical or professional
knowledge and skills which the veteran
has obtained during his or her
participation in the rehabilitation
program. He or she must maintain this
employment for at least 60 days.

2. A veteran completes the training
and rehabilitation services authorized in
his or her rehabilitation plan and then
declines VA employment services,
choosing instead to pursue further
training beyond that which may be
provided by VA under the rehabilitation
program. The veteran may be declared
rehabilitated if the additional training
will enhance the veteran’s ability to
secure suitable employment.

3. The veteran does not complete all
of the prescribed program of
rehabilitation services and subsequently
obtains employment which is not ia the
field or occupation specified in the plan
or in a closely related field or

occupation. The veteran may be
declared rehabilitated if the
employment which he or she has
obtained makes substantial use of the
services provided in the rehabilitation
plan and is consistent with his or her
abilities, aptitudes, and interests. The
veteran must maintain this employment
for at least 60 days.

On June 15, 1992, at pages 26632
through 26634, these proposed
regulatory amendments revising criteria
for determination of rehabilitation were
published in the Federal Register

Interested persons were given 30 days
in which to submit their comments,
suggestions, or objections to the
proposed regulatory amendments. We
received extensive comments from a
veterans organization.

The veterans organization questioned
the intent of the proposed changes,
objected to their implementation, and
suggested alternatives. These comments
have been grouped in the following
categories.

Intent of the Proposed Regulatory
Changes

Comment. The proposed regulatory
amendment is not more consistent with
the statutory intent and liberal
provisions of 38 U.S.C. chapter 31 than
current provisions for determinations of
rehabilitation.

Response. VA has established a case
status system for administrative
purposes ta mark the progress of a
veteran through the stages of a
rehabilitation program. In this system,
the ‘‘rehabilitated’ status is reserved for
the purpose of identifying cases in
which rehabilitation or employment
services goals contemplated by the
statute are substantially achieved.
However, the current regulation,
unfortunately, indicates that
administrative assignment of this case
status occurs only when the veteran has
obtained and maintained employment
consistent with the veteran’s
Individualized Written Rehabilitation
Plan (IWRP). Specifically, it does not, as
currently worded, permit VA to include
cases in which the individual has
successfully surmounted an
employment handicap through means
that did not depend upon completion of
the IWRP or elected to forego immediate
pursuit of employment goals in order to
pursue additional training for another
personal objective.

For example, this provision fails to
include those cases in which the veteran
has overcome his or her employment
handicap to the maximum extent
feasible, as demonstrated by becoming
successfully employed, but may not

-have done so in the field or occupation
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stipulated by the IWRP. Since this
outcome is consistent with the statutory
purpose of 38 U.S.C. 3100,. i.e.,
attainment of suitable employment, VA

* believes that for administrative

purposes the individual may be
considered to have reached the status of
“rehabilitated.” Thus, the new
regulation would merely recognize this
fact in describing cases of individuals
deemed to have successfully reached
the point of rehabilitation, provided that
VA efforts substantially contributed to
that result.

Comment. The proposed regulatory
amendment is presented purely as a
measure of fiscal control. .

Response. The proposed changes do
not have any effect upon the fiscal costs
of administering the vocational
rehabilitation program. They are merely
descriptive of the facts found. VA will
continue to expend the same resources
in the cases in question regardless of the
outcome, but will merely be recognizing
that a successful outcome to which its
efforts contributed in a material manner
has in fact been reached. It should be
noted that the law and regulations also
provide for appropriate assistance to
individuals previously found
rehabilitated, but who, due to changed
circumstances, are found to need further
VA assistance. Those provisions remain
and are in no way limited by the
proposal. Thus, fiscal costs are not
diminished or increased by the
proposal, rather, they remain the same.

Comment. The commenter states that
these changes “will have a deleterious
effect on VA's Vocational Rehabilitation
Program by severely limiting services
and probably causing Vocational
Rehabilitation Specialists to
intentionally develop veterans cases to
premature ‘rehabilitated’ status for case
control purposes.”

Response. The proposed changes will
not affect the services to which a
veteran is entitled as a part of a
rehabilitation program nor cause
premature ‘‘rehabilitations.” The basis
for providing a program of rehabilitation
services is a finding that an employment
handicap exists which prevents the
person from being employed in an
occupation which is consistent with his
or her abilities, aptitudes, and interests.
The services which VA determines are
necessary to overcome the employment
handicap are provided to the extent that
the individual is able and willing to
receive them regardless of how that
individual is administratively classified.
The proposal only recognizes that, for
the purposes of administrative
classification, some individuals who do
not choose to follow the full, original
plan for rehabilitation and employment

may, nonetheless, with the VA services
grovided. overcome their employment

andicaps and, in-fact, becoms fully
rehabilitated.

Far from rushing to premature
“rehabilitation”, VA policy requires
careful consideration of the programs
and services needed for a successful
outcome. For example, a veteran may
have completed the training portion of
a rehabilitation plan and be -
experiencing difficulty in becoming
employed in the objective for which
training has been provided. If VA
determines that an additional period of
training is needed, and any of the
conditions for providing additional
training under § 21.284(c) are met, the
veteran can elect to receive the '
additional training needed for
em&loyment in the occupation specified
in the plan.

However, if the veteran, without
further assistance from VA, elects to
broaden his or her employment search
to include occupations to which the
training already provided materially
contributes, but which may not be in the
field which was the original objective of
the program, that is the individual's
prerogative. If evaluation of the case
then indicates that the veteran has
successfully obtained employment
which is consistent with his or her
abilities, aptitudes, and interests, and
requires no further VA assistance, VA
should be able to consider that
individual to have been successfully
“rehabilitated.” As noted, a case may be
reopened if circumstances change and
the individual then qualifies for

. additional assistance.

Comment. There is potential for abuse
of entitlement for future veterans who
experience worsening of their
conditions to the point of acquiring an
employment handicap, but who retain
employment in “sheltered positions,”
e.g., family businesses and public
service non-profit industries.

Response. The proposed changes do
not affect the entitlement of service-
disabled veterans who request
assistance under the vocational
rehabilitation program in the future. The
criteria for entitlement to a program of
rehabilitation services are statutory.
Under these provisions, entitlement is
the result of the existence of an
employment handicap. Any individual
who has such a handicap and is entitled
by the law to receive vocational
rehabilitation services will continue to
receive these services to the same extent
as at present. Being administratively
declared to be “rehabilitated” is not
necessarily a bar to future services. The
conditions under which a veteran who
has been declared “rehabilitated” may

be provided additional services are
prescribed in § 21.284. Further,
successful employment in a sheltered
environment does not conclusively and
irrevocably lead to the classification
“rehabilitated” on the basis of bein
suitably employed. If the individual is
found to have capacities which are
beyond that level and is otherwise
eligible for further VA assistance, the
assistance will be offered.

Comment. The following scenario is
presented as an example of how
veterans programs would be adversely
affected.- A service-disabled veteran
whose condition is evaluated at 50
-percent disabling is found entitled to a
program of rehabilitation services. The

‘rehabilitation plans calls for training in

culinary arts to provide the veteran with
the skills needed to qualify for suitable
employment. To supplement his
income, the veteran takes a part-time job
as a helper at his brother’s hamburger
stand. Sixty days later, VA can
determine that he is rehabilitated
because he obtained and retained
employment in a closely related
occupation. :

Response. This scenario would not
take place under the proposed
regulatory changes. A veteran for whom
a program of training in the culinary arts
has been established is expected to
pursue that training and VA will assist
the veteran in doing so. If, as in the
example, the veteran works part-time for
his brother or anyone else to secure

.additional income to help him meet

living expenses while pursuing the
rehabilitation plan, this does not in any
way affect the veteran’s right to
continue to participate in a VA
rehabilitation plan. Taking a job to
supplement one’s income to continue to
pursue a program in culinary arts
indicates the veteran’s commitment to
the course he has selected and is reason
for VA's continuing the training
program rather than for any adverse
action. This is not the case of an
individual dropping out of the training
program to take the hamburger stand job
as his or her permanent vacation. The
commenter’s reference to completion of
60 days of successful employment is
intended to refer to employment
consistent with an individual’s abilities,
aptitudes, and interests. The part-time
incidental employment postulated by
the commenter clearly would not meet
those criteria.

Comment, VA ostensibly could
withdraw a veteran from training under
the proposed regulations, during a
period when the veteran is unable to
factually demonstrate overcoming the
employment handicap as specified in
the proposal.
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Response. The commenter's point is
not clear, but it should be noted that
once a finding of employment handicap
has been made, no redetermination of
that finding is made unless there was a
clear and unmistakable error of fact or
law in the original finding or unless the
facts demonstrate that the employment
handicap no longer exists. The proposed
regulation does not, either in purpose or
effect, allow VA to withdraw an
individual from a rehabilitation program
but merely to properly classify the
individual’s status thereunder. Thus,
one who, having successfully obtained
employment of a suitable nature, no
longer requires nor seeks vocational
rehabilitation services is
“rehabilitated.” In other words, the
individual has successfully overcome
his or her employment handicap by
becoming suitably employed for a
reasonable time,

Alternatives to the Proposed Regulatory
Change

Comment. This proposal ignores the
fact that employers, including the
United States Government, place newly
hired employees on probationary status
for a period of 30, 60 or 90 days or more
during which employment may be
terminated without cause, but due to
service-connected employment
handicap. VA should permit receipt of
full benefit entitlement and at least a
one-year trial period to determine the
veteran’s successful readjustment to
employment prior to rendering a
determination of “rehabilitation” in any
sense of the word.

Response. We agree that the veteran
should be provided necessary followup
services during the post-employment
phase of the program to assure that there
is a sound, stable adjustment to the
demands of the employment situation
before a finding of rehabilitation is
made. Existing law and implementing
regulations already provide for services
which accomplish this goal. The
changes do not diminish these
provisions.

Both current provisions and proposed
changes state that the veteran must be
found adjusted in suitable employment
for a period of at least 60 days. This
provision gives the case manager
substantial latitude in determining if
these requirements for a finding of
rehabilitation are met after 60 days or if
a longer period is needed to make this
decision. Continuation of such
flexibility is more appropriate than the
mandatory 1 year limit the commenter
prefers.

The comments, objections and
suggestions submitted do not provide a
basis for a change in the regulatory

revisions which have been proposed.
Consequently, these rules are adopted as
final.

VA has determined that these
amendments do not contain a major rule
as that term is defined in Executive
Order 12291, Federal Regulation. The
amendments will not have a $100
million annual effect on the economy,
will not cause a major increase in costs
or prices, and will not have any other
significant adverse effects on the
economy. '

These regulatory amendments are
effective 30 days after the date of final
publication in the Federal Register. The
Secretary certifies that these
amendments will not, if promulgated,
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA) 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), these rules
are therefore exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604.
The reasons for this certification are that
the amendments only affect individual
beneficiaries. No new regulatory
burdens are imposed on small entities
by these amendments. v

The Catalog of Federal Domestic
Assistance number is 64.1186.

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs, Loan programs, Reporting
requirements, Schools, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: September 16, 1993.

Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR, part 21, is amended
as follows:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

1. The authority citation for part 21,
subpart A is revised to read as follows
- Authority: 38 U.S.C. 501(a).

2. Section 21.194 is amended by
revising paragraph (d) (1) and (2) to read
as_follows:

§21.194 “Employment services” status.

* * * »* *

(d) Termination of employment
services status. * * *

(1) He or she is determined to be
rehabilitated under the provisions of
§21.283; or

(2) He or she is:

(i) Employed for at least 60 days in
employment that does not meet the
criteria for rehabilitation contained in

§ 21.283, if the veteran intends to
maintain this employment and declines
further assistance; and

(ii) Adjusted to the duties and
responsibilities of the job.
* * * L] ®

3. Section 21.196 is amended by
revising paragraph (b) and the authority
citation to paragraph (b} to read as
follows:

§21.196 “Rehabilitated” status.
* * * » L ]

(b) Assignment to “‘rehabilitated”’
status. A veteran’s case shall be
assigned to “rehabilitated"’ status when
his or her case meets the criteria for
rehabilitation contained in §21.283.

(Authority: 38 U.S.C. 3102, 3107 and 3117)
* * w - *x

4. In part 21, subpart A, §21.283 is
added to read as follows:

§21.283 Rehabilitated.

{a) General. For-purposes of chapter
31 a veteran shall be declared
rehabilitated when he or she has
overcome the employment handicap to
the maximum extent feasible as
described in paragraph (c), (d) or (e) of
this section.

{Authority: 38 U.S.C. 3101 (1), (2))

(b) Definition. The term “‘suitably
employed” includes employment in the
competitive labor market, sheltered
situations, or on a nonpay basis which
is consistent with the veteran's abilities,
aptitudes and interests if the criteria
contained in paragraph (c) (1) or (2) of
this section are otherwise met.

(Authority: 38 U.S.C. 3100)

(c) Rehabilitation to the point of
employability has been achieved. The
veteran whao has been found
rehabilitated to the point of
employability shall be declared
rehabilitated if he or she:

(1) Is employed in the occupational
objective for which a program of
services was provided or in a closely
related occupation for at least 60
continuous days;

(2) Is employed in an occupation
unrelated to the occupational objective
of the veteran'’s rehabilitation plan for at
least 60 continuous days if the veteran
concurs in the change and such
employment:

(1) Follows intensive, yet
unsuccessful, efforts to secure
employment for the veteran in the
occupation objective of a rehabilitation
plan for a closely related occupation
contained in the veteran’s rehabilitation
plan;

(ii) Is consistent with the veterans’s
aptitudes, interests and abilities; and
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(iii) Utilizes some of the academic,
technical or professional knowledge and
skills obtained under the rehabilitation
plan; or

(3) Pursues additional education or
training, in lieu of obtaining
employment, after completing his or her
prescribed program of training and
rehabilitation services if:

(i) The additional education or
training is not approvable as part of the
veteran's rehabilitation program under
this chapter; and

(i) Achievement of employment
consistent with the veterans’s aptitudes,
interests, and abilities will be enhanced
by the completion of the additional
education or training.

{Authority: 38 U.S.C. 3101(1), 3107 and 3117)

(d) Rehabilitation to the point of
employability has not been completed.
A veteran under a rehabilitation plan
who obtains employment without being
declared rehabilitated tg the point of
employability as contemplated by the
_plan, including a veteran in a
rehabilitation program consisting solely
of employment services, is considered
to be rehabilitated if the following
conditions exist:

(1) The veteran obtains and retains
employment substantially using the
services and assistance provided under
the plan for rehabilitation.

(2) The employment obtained is
consistent with the veterans’s abilities,
aptitudes and interests.

(3) Maximum services feasible to
assist the veteran to retain the
employment obtained have been
provided.

{4) The veteran has maintained the
employment for at least 60 continuous
days.

(Authority: 38 U.S.C. 3101(1) 3107 and 3117)

(e} Independent living. A veteran who
has pursued a program of independent
living services will be considered
rehabilitated when all goals of the
program have been achieved, or if not
achieved, when:

(1) The veteran, nevertheless, has
attained a substantial increase in the
level of independence with the program
assistance provided;

(2) The veteran has maintained the
increased level of independence for at
least 60 days; and

(3) Further assistance is unhkely to
significantly increase the veteran’s level
of independence.

(Authority: 38 U.S.C 3501 (1), (2) 3107)

§21.284 [Amended]

5. In § 21.284, the introductory text to
" paragraph (a; is amended by removing .

the reference to “§21.196” and adding
in its place “'§ 21.283."”

[FR Doc. 93-31782 Filed 12-29-93; 8:45 am]
BILLUNG CODE 8320-21-U-M

NATIONAL SCIENCE‘FOUNDATION
45 CFR Part 607

Claims Collection; Salary Offset

AGENCY: National Science Foundation.
ACTION: Final rule.

SUMMARY: This regulation implements
the Debt Collection Act of 1982, as
amended, which authorizes the Federal
government to collect debts owed by a
Federal employee to the United States
through salary offset.

DATES: This regulation will be effective
on December 29, 1993,

ADDRESSES: For additional information
contact Jesse E. Lasken, Assistant
General Counsel, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, Virginia 22230 (Telephone:
202-357-9435) or Amy Tsai, Division of
Financial Management, National
Science Foundation, 4201 Wilson
Boulevard, Arlington, Virginia 22230
(Telephone: 703-306-1282).

FOR FURTHER INFORMATION CONTACT:
Jesse E. Lasken or Amy Tsai at the
addresses or phone numbers above.
SUPPLEMENTARY INFORMATION: Under the
Debt Collection Act of 1982, when the
head of a Federal agency or his or her
designee determines that an employee
of an agency is indebted to the United
States or is notified by a head of another
Federal agency that an agency employee
is indebted to the United States, the
emploi\;ee's debt may be offset against
his or her salary. Certain due process
rights must be afforded to an employee
before salary offset deductions begin. As
is required by the Debt Collection Act of
1982, this regulation is consistent with -
salary offset regulations issued by the
Office of Personnel Management, 5 CFR
part 550, subpart K and was approved
by the Office of Personnel Management
pursuant to section 8{1) of Executive
Order 12107.

No comments were received as a
result of the notice of the proposed
regulation published on September 2,
1993 at pages 46597—46600 of Volume
58, No. 169 of the Federal Register and
no changes have been made to the
proposed rule published there.

Paperwork Reduction Act

This regulation dees not include
provisions for information collection
that require review and approval by the

Office of Management and Budget under
section 3518 of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq., and 5 CFR part 1320.

Regulatory Flexibility Act

The Director of NSF certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule applies only to individual .
Federal em goyees. Accordingly, no
regulatory flexibility analysis is
required.

Executive Order 12291

This rule is not a ‘“‘major rule” as
defined under Executive Order 12291
and no regulatory impact analysis is
required.

List of Subjects in 45 CFR Part 607

Administrative offset, Administrative
practice and procedures, Claims, Debt

collection, Government employees,
Wages.

Authority: 5 U.S.C. 5514, E.O. 11809

- {redesignated E.O. 12107), and 5 CFR part

550, subpart K.
Neal Lane,
Director.

For the reasons set out in the
preamble, part 607 of title 45 of the
Code of Federal Regulations is added to
read as follows:

PART 607—SALARY OFFSET

607.1
607.2
607.3
607.4
607.5

Purpose and scope.

Definitions.

Applicability.

Notice requirements before offset. .

Hearing

607.6 Written decision.

607.7 Coordinating offset with another
Federal agency.

607.8 Procedures for salary offset.

607.9 Refunds.

607.10 Statute of limitatians.

607.11 Non-waiver of rights.

607.12 Interest, penalties, and
administrative costs.

Authority: 5 U.S.C. 5514; E.O. 12107, 3
CFR, 1978 Comp., p. 264; 5 CFR part 550,
subpart K.

§607.1 Purpose and scope.

(a) This part provides procedures for
the collection by administrative offset of

" a federal employee’s salary without his

or her consent to satisfy certain debts
owed to the Federal government. This
part applies to all Federal employees
who owe debts to the National Science
Foundation (NSF) and to current
employeses of NSF who owe dsbts to
other Federal agencies. This part does

.not apply when the emiloyee consents

to recovery from his or
account.

er current pay
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(b) This part does not apply to debts
or claims arising under: (1) The Internal
Revenue Code of 1954, as amended, 26
U.S.C. 1 et seq.; (2) the Social Security
Act, 42 U.S.C. 301 et seq.; (3) the tariff
laws of the United States; or (4) any case
where a collection of a debt by salary
offset is explicitly provided for or
prohibited by another statute.

{c) This part does not apply to any
adjustment to pay arising out of an
employee’s selection of coverage or a

* change in coverage under a Federal

benefits program requiring periodic
deductions from pay if the amount to be
recovered was accumulated over four
pay periods or less.

({ifThis part does not preclude the
compromise, suspension, or termination
of collection action where appropriate
under the standards implementing the
Federal Claims Collection Act, 31 U.S.C.
3711 et seq., and 4 CFR parts 101
through 105.

(e) This part does not preclude an
employee from requesting waiver of an
overpayment under 5 U.S.C. 5584, 10
U.S.C. 2774, or 32 U.S.C. 716, or in any
way questioning the amount or validity
of the debt by submitting a subsequent
claim to the General Accounting Office.
This part does not preclude an
employee from requesting a waiver
pursuant to other statutory provisions
applicable to the particular debt being
collected.

(f) Matters not addressed in this part
should be reviewed in accordance with
the Federal Claims Collection Standards
at 4 CFR 101.1 et seq.

' §607.2 Definitions.

For the purposes of this part the
following definitions will apply:

Agency means an executive agency as
defined at 5 U.S.C. 105, including the
U.S. Postal Service and the U.S. Postal
Rate Commission; a military department
as defined at 5 U.S.C. 102; an agency or
court in the judicial branch; an agency
of the legislative branch, including the
U.S. Senate and House of
Representatives; and other independent
establishments that are entities of the
Federal government.

Certification means a written debt
claim received from a creditor agency
which requests the paying agency to
offset the salary of an employee.

Chief Financial Officer means the
Chief Financial Officer of NSF or such
other official of NSF who is designated
by the Chief Financial Officer to
determine whether an employee is
indebted to the United States and to
take action to collect such debts.

Creditor agency means an agency of
the Federal Government to which the
debt 1s owed.

Debt means an amount owed by a
Federal employee to the United States
from sources which include loans
insured or guaranteed by the United
States and all other amounts due the
United States from fees, leases, rents, ~
royalties, services, sales of real or
personal property, overpayments,
penalties, damages, interests, fines,
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

Disposable pay means the amount
that remains from an employee’s
Federal pay after required deductions
for social security, Federal, State or
local income tax, health insurance
premiums, retirement contributions, life
insurance premiums, Federal
employment taxes, and any other
deductions that are required to be
withheld by law.

Hearing official means an individual
responsible for conducting a hearing
with respect to the existence or amount
of a debt claimed, or the repayment
schedule of a debt, and who renders a
decision on the basis of such hearing. A
hearing official may not be under the
supervision or control of the Chief
Financial Officer or of persons having
supervision or control over the Chief
Financial Officer.

NSF means the National Science
Foundation.

Paying agency means the agency that
employs the individual who owes the
debt and authorizes the payment of his
or her current pay. :

Salary offset means an administrative
offset to collect a debt pursuant to 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay intervals
from the current pay account of an
employee without his or her consent.

§607.3 Applicability.

The regulations in this part are to be
followed when:

(a) NSF is owed a debt by an
individual who is a current employee of
the NSF; or

(b) NSF is owed a debt by an
individual currently employed by
another Federal agency; or

(c) NSF employs an individual who
owss a debt to another Federal agency.

§607.4 Notice requirements before offset.

{a) Salary offset shall not be made
against an employee’s pay unless the
employee is provided with written
notice signed by the Chief Financial
Officer of the debt at least 30 days
before salary offset commences.

{b) The written notice shall contain:

(1) A statement that the debt is owed
and an explanation of its nature and

~amount;

{2) The agency's intention to collect
the debt by deducting from the
employee’s current disposable pay
account; :

(3) The amount, frequency, proposed
beginning date, and duration of the
intended deduction(s);

(4} An explanation of interest,
penalties, and administrative charges,
including a statement that such charges
will be assessed unless excused in
accordance with the Federal Claims
Collections Standards at 4 CFR 101.1;

(5) The employee’s right to inspect.
request, and receive a copy of
government records relating to the debt:

(6) The employee’s opportunity to
establish a written schedule for the
voluntary repayment of the debt in lieu
of offset; :

(7) The employee’s right to an oral
hearing or a determination based cn a
review of the written record (*‘paper
hearing’’) conducted by an impartial
hearing official concerning the existence
or the amount of the debt, or the terms
of the repayment schedule;

{8) The procedures and time period
for petitioning for a hearing,

(9) A statement that a timely filing of
a petition for a hearing will stay the
commencement of collection
proceedings;

(10) A statement that a final decision
on the hearing (if requested) will be
issued by the hearing official not later
than 60 days after the filing of the
petition requesting the hearing unless
the employee requests and the hearing
official grants a delay in the
proceedings;

(11) A statement that knowingly false
or frivolous statements, representations, .
or evidence may subject the employee to
appropriate disciplinary procedures
and/or statutory penalties; .

(12) A statement of other rights and

remedies available to the employee

under statutes or regulations governing
the program for which the collection is
being made;

(13) Unless there are contractual or
statutory provisions to the contrary, a
statement that amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee; and

(14) A statement that the proceedings
regarding such debt are governed by
section 5 of the Debt Collection Act of
1982 (5 U.S.C. 5514).

© §607.5 Hearing.

{a) Request for hearing. (1) An
employee may file a petition for an oral _
or paper hearing in accordance with the
instructions outlined in the agency’s
notice to offset.
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(2) A hearing may be requested by
filing a written petition addressed to the
Chief Financial Officer stating why the
employee disputes the existence or
amount of the debt or, in the case of an
individual whose repayment schedule
has been established other than by a
written agreement, concerning the texms
of the repayment schedule. The petition
for a hearing must be received by the
Chief Financial Officer not later than
fifteen (15) calendar days after the
employee’s receipt of the offset notice,
or notice of the terms of the payment
schedule, unless the employee can show
good cause for failing to meet the filing
deadline.

(b) Hearing procedures. (1) The
hearing will be presided over by an
impartial hearing official.

(2} The hearing shall conform to
procedures contained in the Federal
Claims Collection Standards, 4 CFR
102.3(c). The burden shall be on the
employee to demonstrate that the
existence or the amount of the debt is
in error.

§607.6 Written decision.

(a) The hearing official shall issue a
final written opinion no later than 60
days after the filing of the petition.

{b) The written opinion will include
a statement of the facts presented to
demonstrate the nature and origin of the
alleged debt; the hearing official’s
analysis, findings, and conclusions; the
amount and validity of the debt, if any;
and the repayment schedule, if any.

§607.7 Coordinating offset with another
Federal agency.

(a) When the NSF is the creditor
agency and the Chief Financial Officer
determines that an employee of another
agency (i.e., the paying agency) owes a
debt to the NSF the Chief Financial
Officer shall, as appropriate:

(1) Certify in writing to the paying
agency that the employee owes the debt,
the amount and basis of the debt, the
date on which payment was due, and
the date the Government’s right to
collect the debt accrued, and that this
part 607 has been approved by the
Office of Personnel Management.

(2) Unless the employee has
consented to salary offset in writing or
signed a statement acknowledging
receipt of the required procedures, and
the written consent is sent to the paying
agency, the Chief Financial Officer must
advise the paying agency of the action(s)
taken under this part 607, and the
date(s) they were taken.

(3) Request the paying agency to
collect the debt by salary offset. If
deductions must be made in
installments, the Chief Financial Officer

may recommend to the paying agency
the amount or percentage of disposable
pay to be collected in each installment;

(4) Arrange for a hearing upon the
proper petitioning by the employee.

(b) When the NSF is the creditor
agency and the employee is in the
process of separating from the Federal
service, the NSF must submit its debt
claim to the paying agency as provided
in this part. The paying agency must
certify the total amount collected, give
a copy of the certification to the
employee, and send a copy of the
certification and notice of the
employee’s separation to the NSF. If the
paying agency is aware that the
employee is entitled to Civil Service
Retirément and Disability Fund or other
similar payments, it must certify to the
agency responsible for making such
payments that the debtor owes a debt,
including the amount of the debt, and -
that the provisions of 5 CFR 550.1108
have been followed.

{c) When the NSF is the creditor
agency and the employee has already
separated from Federal service and all
payments due from the paying agency
have been paid, the Chief Financial
Officer may request, unless otherwise
prohibited, that money payable to the
employee from the Civil Service
Retirement and Disability Fund or other
similar funds be collected by -
administrative offset.

(d) When the NSF is the paying
agency, upon receipt of a properly
certified debt claim from another
agency, deductions will be scheduled to
begin at the next established pay
interval. The employee must receive
written notice that NSF has received a
certified debt claim from the creditor
agency, the amount of the debt, the date
salary offset will begin, and the amount
of the deduction(s). NSF shall not
review the merits of the creditor
agency’s determination of the validity or
the amount of the certified claim. If the
employee transfers to another agency
after the creditor agency has submitted
its debt claim to NSF and before the
debt is collected completely, NSF must
certify the amount collected. One copy
of the certification must be furnished to
the employee. A copy must be furnished
to the creditor agency with notice of the
employee’s transfer.

§607.8 Procedures for salary offset.

(a) Deductions to liquidate an -
employee’s debt will be by the method
and in the amount stated in the Chief
Financial Officer’s notice of intention to
offset as provided in § 607.4. Debts will *
be collected in one lump'sum where
possible. If the employee is financially -

unable to pay in one lump sum,
collection must be made in installments.s

(b) Debts will be collected by
deduction at officially established pay
intervals from an employee’s current
pay account unless alternative
arrangements for repayment are made.

(c) Installment deductions will be
made over a period not greater than the
anticipated period of employment. The
size of installment deductions must bear
a reasonable relationship to the size of
the debt and the employee’s ability to
pay. The deduction for the pay intervals
for any period must not exceed 15% of
dxsposable pay unless the employee has
agreed in writing to a deductlon ofa
greater amount.

(d) Unliquidated debts may be offset
against any financial payment due to a
separated employee including but not
limited to final salary or leave payment
in accordance with 31 U.S.C. 3716.

§607.9 Refunds.

(a) NSF will promptly refund to an
employee any amounts deducted to
satisfy debts owed to NSF when the
debt is waived, found not owed to NSF,
or when directed by an administrative
or judicial order.

(b) Another creditor agericy will
promptly return to NSF any amouusits
deducted by NSF to satisfy debts owed
to the creditor agency when the debt is
waived, found not owed, or when
directed by an administrative or juaicial -
order.

(c) Unless required by law, refunds
under this section shall not bear
interest.

§607.10 Statute of limitaticns.

If a debt has been outstanding for
more than 10 years after NSF’s right to
collect the debt first accrued, the agency
may not collect by salary offset unless
facts material to the Government’s right
to collect were not known and could not
reasonably have been known by the
official or officials who were charged
with the responsibility for discovery
and collection of such debts.

§607.11 Non-walver of rights.

An employee’s involuntary payment
of all or any part of a debt collected
under the regulations in this part will
not'be construed as a waiver of any

. rights that the employee may have

under-5 U.S.C. 5514 or any other

_provision of law. .

§607.12 (Interest, penaities, and
administrative costs,

Charges may be assessed on a debt fox
interest, penalties, and administrative
costs in accordance with 31 U S.C. 3717
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and the Federal Claims Collection
*Standards, 4 CFR 101.1.

(FR Doc. 93-31593 Filed 12-28-93; 8:45 am)]
BILLING CODE 7555-01-P

45 CFR Part 608

Claims Collection; Administrative
Offset

AGENCY: National Science Foundation.
ACTION: Final rule.

SUMMARY: This regulation implements
the claims and d %‘: collection
procedures of the Debt Collection Act of
1982. Subject to various limitations and

.due process requirements, the Act
authorizes agencies to seek collection of
claims, to report claims to consumer
reporting agencies, to compromise
claims, to administratively offset claims,
and to offset claims against tax refunds.
DATES: This regulation will be effective
on December 29, 1993,

ADDRESSES: For additional information
contact Jesse E. Lasken, Assistant
General Counsel, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, Virginia 22230 (Telephone:
202-357-9435) or Amy Tsai, Division of
Financial Management, National
Science Foundation, 4201 Wilson
Boulevard, Arlington, Virginia 22230
(Telephone: 703-306-1282).

FOR FURTHER INFORMATION CONTACT:

Jesse E. Lasken or Amy Tsai at the
addresses or phone numbers above.
SUPPLEMENTARY INFORMATION: This
regulation and a related regulation at 45
CFR part 607 implementing the salary
offset provisions at 5 U.S.C. 5514
provide a regulatory framework under
which NSF can effectively utilize the
authorities of 31 U.S.C. 3711, 3718,
3718 and 3720A and participate in
various interagency cooperative
programs designed to improve the
ability of Federal agencies to collect
debts owing to them with due regard to
appropriate procedural safeguards, 31
U.S.C. 3711 and 3716 require agencies
to issue regulations. The Department of
the Treasury also requires agencies to
issue a regulation in order to utilize the
Federal Tax Refund Offset Program
established pursuant to 31 U.S.C.
3720A. By this regulation and
delegations under related statutes not
covered by this regulation, the -
implementation of NSF’s debt collection
program and the exercise of the
authority granted by the statutes will be
delegated by the Dire8tor of NSF to its
Chief Financial Officer.

No comments were received as a
result of the notloe of the proposed

regulation published on September 2,
1993 at pages 46600—46602 of Volume
58, No. 169 of the Federal Register and
no changes have been made to the
proposed rule published there.

Paperwork Reduction Act

This regulation does not include
provisions for information collection
that require review and approval by the
Office of Management and Budget
Under section 3518 of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq., and 5 CFR part 1320.

Regulatory Flexibility Act

The Director of NSF certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
NSF data indicates that a very small
debt is owed to NSF. Hence, this
regulation will have no “significant
economic impact upon a substantial
number of small entities” within the
meaning of section 3(a) of the
Regulatory Flexibility Act, Public Law
96-354, 5 U.S.C. 605(b). Accordingly,
no regulatory flexibility analysis is
required.

Executive Order 12291

This rule is not a “major rule” as
defined under Executive Order 12291
and no regulatory impact analysis is
required.

List of Subjects in 45 CFR Part 608 -

Administrative offset, Administrative
practice and procedures, Claim
collection, Debt collection, and Tax
refund offset.

Authority: 31 U.S.C. 3711, 3716, 3718 and
3720A.

Neal Lane,
Director.

For the reasons set out in the
preamble, part 608 of title 45 of the
Code of Federal Regulatxons is added to
read as follows:

PART 608—CLAIMS COLLECTION
AND ADMINISTRATIVE OFFSET

608.1 Purpose and scope.

608.2 Collection, compromise, and use of
consumer reporting agencies

608.3 Administrative offset

608.4 Reductions of tax refunds

Authority: 31 U.S.C. 3711, 3718, 3718 and
3720A.

. §608.1 Purpose and scope.

(a) This part sets forth policies and
procedures for the collection and
compromise claims and the

. administrative offset of claims by the

National Science Foundation (NSF)

pursuant to 31 U.S.C. 3711, 3716, 3718
and 3720A. It is not intended to limit or
govern the rights of the NSF or the
United States to collect, compromise, or
administratively offset debts or claims
under other authority and procedures
that may be legally available to it.

(b) Matters not addressed in this part
should be reviewed and handled in
accordance with applicable statutory
provisions and the Federal Claims
Collection Standards issued jointly by
the Attorney General and the
Comptroller General {4 CFR parts 101
through 105).

(c) Any action other than the issuance
of regulations specifically required to be
done by the head of the agency by any
of the statutes or regulations referred to
in paragraphs (a) and (b) of this section
shall be done on behalf of NSF by its
Chief Financial Officer or by those to
whom the Chief Financial Officer
delegates authority. This is not intended
to prevent the Chief Financial Officer
from issuing additional internal
procedures and guidance consistent
with this part.

§608.2 Collection, compromise, and use
of consumer reporting agencies.

(a) Subject to the specific limitations
and procedures of 31 U.S.C. 3711 and in
accordance with the applicable
provisions of the Federal Claims
Collection Standards, NSF, acting
through its Chief Financial Officer or
those to whom he or she delegates
authority or assigns responsibilities,
shall try to collect claims of the United
States Government for money or
property arising out of the activities of
NSF or that are referred to NSF and may
compromise or suspend or end
collection action of certain claims. In
making demands for payment, NSF will
follow the guidance set forth at 4 CFR
102.2. In appropriate cases, as
authorized by and subject to 31 U.S.C.
3718 and 4 CFR 102.6, NSF may
contract for collection services. Before
compromising or suspending or ending
the collection of a claim in excess of
$5,000, the matter shall be referred to
the NSF Office of General Counsel for ..

legal review.

(b) When trying to collect a claim of
the Government (except for claims
under the Internal Revenue Code of
1986, 26 U.S5.C. 1 et seq.), NSF may
disclose to a consumer reporting agency
information from a system of records
that an individual is responsible for a

- claim if (1) a notice published pursuent

to 5 U.S.C. 552a(3)(4) indicates that
information in the system of records
may be disclosed to a consumer
reporting agency that an individual is
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responsible for a claim and (2) if the
Chief Financial Officer of NSF decides
that the claim is valid and overdus.
Such disclosures to a consumer
reporting agency will be done only
under the conditions and procedures
specified in 31 U.S.C. 3711(f) and in the
Federal Claims Collections Standards.
Specifically, before NSF provides the
information to the consumer reporting
agency, the individual will be given the
notice required by 31 U.S.C.
3711(f)(1)(C); and in accordance with 4
CFR 102.5(c), the right of administrative
review to be provided to the individual
shall be consistent with the provisions
of 4 CFR 102.3(c). If NSF does not have
a current address for the individual in
its files, it will take reasonable action to
locate the individual, but if
unsuccessful will mail the notice to the
individual’s last known address. NSF
will disclose information only to a
consumer reporting agency that gives
satisfactory assurances that it is
complying with all laws of the United
States relating to providing consumer
credit information. The information
provided by NSF shall be limited to the
type of information described in 31
U.S.C. 3711(f)(1)(F). Moreover, NSF will
not provide such information until it
has established internal procedures to
disclose promptly to a consumer
reporting agency to which disclosure is
made of any substantial changes in the
condition or amount of the claim and to
verify or correct promptly information
about the claim on request of a
consumer reporting agency for
verification of information disclosed.

{c) If in response to the notice referred
to in paragraph (b) of this section, the
individual repays or agrees in writing
with NSF to a repayment plan, the
information will not be disclosed to a
consumer reporting agency. If in
response to the notice referred to in
paragraph (b) the individual requests a
review or.reconsideration of the claim,
information shall not be disclosed to the
consumer reporting agency until such a
review is provided.

{d) The review referred to in
paragraph (c) of this section shall be
based only on the written
documentation in the file, including any
additional written information provided
by the individual in response to the
notice referred to in paragraph (b). A
written summary briefly describing the
nature of the review performed and the
conclusion reached shall be made. The
written summary and conclusion shall
be referred to the NSF Office of General
Counsel for legal review. After legal
review, a copy of the written summary
shall be sent to the individual. -

§608.3. Administrative offset.

{a) If NSF is unable to collect a claim
from a person after trying to do so in
accordance with § 608.2, NSF may
collect the claim by administrative
offset subject to the procedures and
limitations of 31.U.S.C. 3716 and the
applicable provisions of the Federal
Claims Collection Standards.

" Determinations to pursue administrative

offset shall be made on a case-by-case
basis taking into account the
considerations specified at 31 U.S.C.
3716(b) and 4 CFR 102.3(a). Before
employing administrative offset, NSF
will comply with the notice, hearing,
review, or other procedural
requirements of 31 U.S.C. 3716(a) and 4
CFR 102.3(b) and (c). Furthermore,
before an administrative offset is taken
by NSF pursuant to the authority of this
part 608, the matter shall be referred to
thy Office of General Counsel for legal
review to ensure that the required
procedures have been followed.

{b) When another agency requests
NSF-to administratively offset a claim
owing to that agency, NSF will normally
comply with such request if the
requesting agency has provided the
certification required by 4 CFR 102.3(f)
and offset would not be contrary to law.
Before imposing administrative offsets
at the request of another agency under
this part 608, the matter shall be
referred to the NSF Office of General
Counsel for legal review.

{c)(1) In appropriate cases, NSF may

. Tequest another agency to

administratively setoff a claim-owed to
NSF. Before making the certification to
the other agency required by 4 CFR

102.3(f), the matter shall be referred to
the NSF Office of General Cnunsel for -

- legal review.

{2) Unless otherwise prohibited by
law, NSF may request that moneys that
are due and payable to a debtor from the
Civil Service Retirement and Disability
Fund, the Foreign Service Retirement
Fund or any other Federal retirement
fund be administratively offset in
reasonable amounts in order to collect
in one full payment or a minimal
number of payments debts owed the
United States by the debtor. Such
requests shall be made to the
appropriate officials of the respective
fund servicing agency in accordance
with such regulations as may be

_ prescribed by that agency. The requests

for administrative offset will certify in
writing that (i) the debtor owes the
United States a debt and the amount of
the debt; (ii). NSF has complied with .
applicable regulations and procedures;
and (iii) NSF has followed the
requirements of the Federal Claims
Collection Standards as made applicable

by this section. Once NSF decides to

+ request offset from a Federal retirement

fund, it will make the request as soon
as practical after completion of the

- applicable procedures in order that the

fund servicing agency may identify and
flag the debtor’s account in anticipation
of the time when the debtor requests or
becomes eligible to receive payments
from the fund and to ensure that offset
will be initiated prior to the expiration
of the statute of limitations.

- (3) If NSF collects part or all of the
debt by other means before deductions
are made or completed pursuant to this
paragraph (c), NSF shall act promptly to
modify or terminate its request for
offset.

(4) This paragraph (c) does not require
or authorize the fund servicing agency
to review the merits of (i) NSF'’s
determination with respect to the
amount and validity of the debt, (ii)

- NSF’s determination as to waiver under

an applicable statute, or (iii) NSF’s
determination to provide or not provide
an oral hearing.

(d) No collection by administrative
offset shall be made on any debt that has
been outstanding for more than ten
years unless facts material to the
Government’s right to collect the debt
were not known, and reasonably could
not have been known, by the official or
officials responsible for discovering the
debt.

(e} Administrative offset under this
section will not be initiated against:

(1) A debt in which administrative
offset of the type of debt involved is
explicitly provided for or prohibited by
a statutes other than 31 U.S.C. 3716,
including debts subject to the Salary
offset procedures at 45 CFR part 607;

(2) Debts owed by other agencies of
the United States or by any State or
local Government; or

(3) Debts arising under the Internal

- Revenue Code of 1954; the Social

Security Act; or the tariff laws of the
United States. -

§608.4 Reductions of tax refunds.

(a) In accordance with regulations and
guidance issued by the Secretary of the
Treasury at 26 CFR 301.6402—6 and the
requirements of 31 U.S.C. 3720A, NSF
will participate in the Federal Tax
Refund Offset Program for offset against
income tax refunds of persons owing
past due legally enforceable debts to
NSF.

(b) For purpaoses of this section, a
past-due legally enforceable debt
referable to the IRS is a debt which is
owed to the United States-and:

(1) Except in the case of a judgment
debt, has been delinquent for at least
three months but has not been
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delinquent for more than ten years at
the time the offset is made;

(2) Cannot be currently collected
pursuant to the salary offset provisions
of 5 U.S.C. 5514(a)(1);

(3) Is ineligible for administrative
offset under 31 U.S.C. 3716(a) by reason
ot 31 U.S.C. 3716(c)(2) or cannot be
collected by administrative offset under
31 U.S.C. 3716(a) by NSF against
amounts payable to or on behalf of the
debtor by or on behalf of NSF;

(4) With respect to which NSF has
notified or has made a reasonable
attermnpt to notify the taxpayer that the
debt is past-due and, uniess repaid
within 60 days thereafter, the debt will
be referred to the IRS for offset against
any overpayment of tax; '

(5) With respect to which NSF has
given the taxpayer at least 60 days from
the date of notification to present
evidence that all or part of the debt is
not past-due or legally enforceable, has
considered the svidence presented by
such taxpayer, and has determined that
an amount of such debt is past-due and
legally enforceabls;

{6) Has been disclosed by NSF to a
consumer reporting agency as
authorized by 31 U.S.C. 3711{f), unless
a consumer reporting agency would be
prohibited from using such information
by 15 U.S.C. 1681c, or unless the
amount of the debt does not exceed
$100.00;

(7) Is at least $25.00; .

(8) All other requirements of 31 U.S.C.
3720A and the Internal Revenue Service
regulations at 26 CFR 301.6402-6
relating to the eligibility of a debt for tax
return offset have been satisfied.

(c) NSF will make a request for
reduction of an IRS tax refund only after
the NSF determines that an amount is
owed and past-due and provides the
debtor with 60 days written notice.
NSF'’s notice of intention to collect by
IRS tax refund offset {Notice of Intent)
will state:

(1) The amount of the debt;

(2) That unless the debt is repaid
within 60 days from the date of the
NSF's Notice of Intent, NSF intends to
collect the debt by requesting the IRS to
reduce any amounts payable to the
debtor as refunds of Federal taxes paid
by an amount equal to the amount of the
debt and all accumulated interest and
other charges;

(3) That the debtor has a right to
present evidence that all or part of the
debt is not past-due or legally
enforceable; and

(4) A mailing address for forwarding
any written correspondence and a
contact name and phone number for any
questions.

(d) A debtor who receives a Natice of
Intent has the right to present evidence
that all or part of the debt is not past-
due or not legally enforceable. To
exercise this right, the debtor must:

(1) Send & written request for a review
of the evidencs to the address provided
in the netice.

(2) State in the request the amount
disputed and the reasons why the
debtor belisves that the debt is net past-
due or is not legally enforceabls.

(3) Include with the request any
documents which the debtor wishes to
be considered or state that additional
information will be submitted within
the remainder of the 60-day period.

{e) The failure of a debtor to respond
as provided in paragraph (d} of this
section will result in an automatic
referral of the debt to the IRS without
further action by NSF. If the debtor
responds, NSF will consider all
available evidence related to the debt
and issue a written determination,
including supporting rationale, whether
its prior determination that the debt is
past-due and legally enforceable is
sustained, amended, or canceled. Before
this determination is made the matter
shall be referred to the NSF Office of
General Counsel for legal review. NSF
will give prompt notification of this
determination to the debtor.

{FR Doc. 93-31592 Filed 12-28-93; 8:45 am)
BILUING CODE 7555-01-M

DEPARTMENT OF JUSTICE

48 CFR Parts 2801, 2802, 2806, and
2807

Justice Acquisition Circular 94-1;
Amendment to the Justice Acquisition
Regulations {JAR) Regarding:
Contracting Authority and
Responsibilities, Definitions,
Competition Advocates, and
Acquisition Planning

AGENCY: Office of the Procurement
Executive, Justice Management
Division, Justice.

ACTION: Final rule.

SUMMARY: This final rule amends the
JAR by prescribing new policies and
procedures for redelegation of authority
for contractual actions of goods and
services and acquisitions by lease or
purchasse of any interest in real
property; removing regulations on
modifying delegation documents;
revising regulations to reflect new
policies and procedures for reviews of
contractual actions conducted by the
Office of the Procurement Executive;
revising regulations to set forth the

Department of Justice system for -
selection, appointmrent; and termination
of appointment of contracting officers;
redefining an existing contracting
activity and incorporating an additional
contracting activity; incorporating
existing agency policy and procedures
concerning Competition Advocates; and
incorporating existing agency policy
and procedures regarding Acquisition
Planning.

EFFECTIVE DATE: December 28, 1993.

FOR FURTHER INFORMATION CONTACT: W.L.
Vann, Procurement Executive, Justice
Management Division {202} 514-6868.

SUPPLEMENTARY INFORMATION: The
determination is hereby made that this
amendment must be issued as a final
rule. This amendment was not
published for public comment because
it does not have an effect beyond the
internal operating procedures of the
agency. The Director, Office of
Management and Budget. by
memorandum dated December 14, 1984.
exempted agency procurement
regulations from review under
Executive Order 12291, except for
selected areas. The exception applies to
this rule. The Department of Justice
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act {5
U.S.C. 601-612) because the
amendment sets forth, wholly, internal
departmental procedures. No additional
time or cost burden will be placed en
contractors by the promuigation of this
regulation,

List of Subjects in 48 CFR Part 2801,
2802, 2806, and 2807

Government procurement.
Stephen R. Colgate,

Assistant Attorney General for
Administration.

1. The authority citation for 48 CFR
part 2801, 2802, 2806, and 2807
continues to read as follows:

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c):
28 CFR 0.75(j} and 28 CFR 0.76j}.

PART 2801—DEPARTMENT OF
JUSTICE ACQUISITION REGULATIONS
SYSTEM

2. Section 2801.601 is revised to read
as follows:

2801.601 General.

{a) In accordance with Attorney
General Order 1687-93, the authority
vested in the Attorney General with
respect to contractual actions, for goods
and services, is delegated to the
following officials:
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(1) Assistant Attorney General for
Administration (for the offices, boards,
and divisions (OBDs);

(2) Director, Federal Bureau of
Investigation;

(3) Director, Bureau of Prisons;

(4) Commissioner, Federal Prison
Industries;

(5) Commissioner, Immigration and
Naturalization Service;

(6) Administrator, Drug Enforcement
Administration;

(7) Assistant Attorney General, Office
of Justice Programs;

(8) Director, U.S. Marshals Service;

(9) Director, National Institute of
Corrections; and :

(10) Inspector General

(b) In accordance with Attorney
General Order 168893, the authority
vested in the Attorney General with
respect to acquisition by lease or
purchase of any interest in real property
has been redelegated to the Assistant
Attorney General for Administration.

(1) The following authorities have
been redelegated to the Director,
Facilities and Administrative Services
Staff, JMD, for the efficient and proper
administration of the Department’s real
_ property operations:

{i) Acquire by lease or purchase any
interest in real property for all
components of the Department of
Justice.

(ii) Secure delegations of lease
acquisition authority from GSA for all
components of the Department.

(ii1} Approve ratification requests of
$5,000 or less with respect to interests
in real property.

{iv) Only the authority contained in
paragraph (b}(1)(i) of this section may be
redelegated.

{2) Authority contained in paragraph
{b)(1)(i) is redelegated to the heads of
Bureaus, as defined in the Order as
follows:

(i) Assistant Attorney General for
Administration (for the offices, boards,
divisions, United States Attorneys, and
United States Trustees);

(ii) Director, Federal Bureau of
Investigation;

(iii) Director, Bureau of Prisons;

(iv) Commissioner, Federal Prison
Industries, Inc.;

{v) Commissioner, Immigration and
Naturalization Service;

(vi) Administrator, Drug Enforcement
Administration;

(vii) Assistant Attorney General,
Office of Justice Programs;

(viii) Director, United States Marshals
Service; and

(ix) Inspector General, Office of the
Inspector General, :

(c) The acquisition authority
delegated to the officials in 2801.601 (a)

and (b)(2) may be redelegated to
subordinate officials as necessary: for the
efficient and proper administration of
the Department’s acquisition operations.
Such redelegated authority shall
expressly state whether it carries the
power of redelegation and the limits, if
any, of the redelegation of authority.

(;l)(l) Contracting officer authority to
other than those positions expressly
identified in paragraphs {a)(1) through
(a)(10) of this section for goods and
services shall be redelegated only to
subordinate individuals who:

(i) Are employed in the 1100
personnel classification series, have met
the requirements of § 2801.603 and have
been certified as competent by the
Bureau Director or designee, in
accordance with the Certification
Program required by OFPP Policy Letter
92-3, Procurement Professionalism
Program Policy—Training for
Contracting Personnel; or,

(ii) Must function as contractmg
officers for goods and services in the
performance of their duties, have met
the requirements of § 2801.603 and have
been certified as competent by the
Bureau Director or designee, in
accordance with the Certification
Program required by OFPP Policy Letter
92-3, Procurement Professionalism
Program Policy—Training for
Contracting Personnel; except that,

(iii) Authority to make small
purchases for goods and services may be
redelegated to subordinate individuals
not classified in the 1100 series
provided,

(A) That the office(s) they serve would
otherwise be without supply support for
their immediate needs or the
individuals are being authorized to
place delivery orders or similar
instruments against established DOJ or
other agency contracts; and,

(B)T i individuals have been
adequately instructed in the regulations
concerning small purchases and have
been certified as competent by the
Bureau Director or designee, in
accordance with the Certification
Program required by OFPP Policy Letter
92-3, Procurement Professionalism
Program Policy—Training for
Contracting Personnel.

(2) Real property contracting authonty
may be redelegated to individuals not in
the 1100 series, provided that the
qualification requirements stated in
2801.603-2(d){2) are met.

(3} The redelegation of contracting
authority directly to specific persons
without regard for intermediate
organizational levels only establishes
authority to represent the Government
in its commercial business dealings. It is
not intended to affect the organizational

relationship between the contracting
officers and higher administrative and
supervisory levels in the performance of
their duties.

{e) When exercising delegated
contracting officer authority, a
designated employee shall be identified
as the contracting officer and shall
function within the limits prescribed by
law, the FAR, the JAR, and his/her
delegation of contracting authority.
Additionally, real property contracting
officers shall be subject to the GSAR and
the JPMR.

{f)} A contracting officer shall maintain
evidence of his/her delegation of
authority and while functioning as a
contracting officer, shall make such
evidence available upon request.

2801.601-70 [Removed]
3. Section 2801.601-70 is removed.
4, Section 2801.602-70 is revised to
read as follows:

2801.602-70 Office of the Procurement
Executive.

(a)(1) The contracting officer shall
forward the proposed contract action to
the Office of the Procurement Executive
for review prior to execution of any
contractual action which:

(i) Exceeds $50,000 and was solicited
using other than full and open
competition procedures, including
amendments or modifications to these
contracts which cause the total contract
costs to exceed $50,000;

(ii) Exceeds $100,000, and was
solicited using full and open
competition procedures, including
amendments or modifications to these
contracts which cause the total contract
costs to exceed $100,000; or

(iii) Is evaluated on the basis of _
system life costs and/or is evaluated on
the basis of option pricing regardless of
dollar value;

(2} For the purposes of this section
contractual actions include all pre-
award, award, and post-award
contractual actions above the thresholds ~
in paragraphs (a)(1) (i) through (iii)
including, but not limited to
modifications, ratifications, and options,
but excluding orders from Federal
Supply Schedules and orders from Basic
Ordering Agreements. Review by the
Office of the Procurement Executive is
applicable to all organization elements
in the Department, with the exception of
the FBI as noted in this section. It is the
responsibility of the FBI's Contract
Review Board to ensure that
procurement actions for goods and
services are awarded in conformity with
applicable statutes, regulations, and
procedures. This exemption, however,
does not exempt the FBI from the
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review by the Office of the Procurement
Executive of all real property
procursment actions above the
thresholds cited in paragraphs {a){(1} (i}
through (iii) of this section, or from
other oversight responsibilities of the
Office of the Procurement Executive,
including Procurement Executive
review and approval of justifications for
other than full and open competition on
contracts over $10 million.

(b) Prior to submission to the
Procurement Executive, the legal officer
for each Bureau procurement activity is
responsible for reviewing and approving
all such procurement actions for legal
sufficiency.

(c) The AAG/A and/or the
Procurement Executive may waive any
requirements for preaward contract
review, except those imposed by statute.
Requests for waivers shall be submitted
to the Procurement Executive in
accordance with paragraph (d) of this
section.

(d) A request for a waiver must be
submitted in writing by the head of the
contracting activity and include a
detailed explanation as to why a waiver
is required, as well as information
explaining reasons why a contract or
class of contracts cannot be reviewed on
a preaward basis. Oral waivers may be
requested and granted under
circumstances of compelling urgency,
but written documentation of the waiver
shall be made as soon as time permits.
All contract documents that are
available at the time a waiver request is
made must accompany the request for
review. All available documents will be
reviewed to assure that the award is
legally sufficient prior to the granting of
a waiver, A postaward review of the
completed contract file is required.
Waivers will not be granted near the end
of a fiscal year for the purpose of
obligating year end funds.

(e) In accordance with Attorney
General Orders 1687—93 and 1688-93,
the head of a Bureau may appeala
decision of the Procurement Executive
to the Contract Appeals Panel (Pansl), in
writing, within 15 calendar days after
receipt of the decision of the
Procurement Executive. The Panel shall
be composed of the Deputy Attorney
General who shall serve as chairperson,
the Associate Attorney General and the
Assistant Attorney General for
Administration. The Panel shall meet on
an ad hoc basis as necessary and
determined by the chairperson. When
appealing a decision of the Procurement
Executive, the head of the Bureau shall
follow the procedures described in
paragraphs {e) (1) through (4) of this
section.

(1) The appeal file shall be submitted
through the Office of the Procurement
Executive {(OPE) to the Deputy Attorney
General as Chairperson of the Contract
Appeals Panel. Submission of the
appeal through the OPE is required so
that the Procurement Executive may
provide a written response to the issues
raised in the appeal and, due to the ad
hoc nature of the Contract Appeals
Panel, provide a location for the
collection and maintenance of appeal
documents and files. The Procurement
Executive shall forward the appeal file .
to the Chairperson within five working
days of receipt.

{2) Coatent of the appeal file. The
appeal file must be complete in that it
fully addresses the issue(s) being
appealed. The file shall include a copy
of the proposed contract or other award
action, documents relied upon by the
contracting officer in taking the action
under dispute, the Procurement
Executive’s decision and a statement of
facts setting forth the basis on which the
appeal is made. The statement of facts
shall cite, where applicable,
procurement regulations, statutes, or
decisions by other authorities, such as
GAO decisions, that support or form the
basis of the appeal. A summary shall be
provided stating the resolution
requested by the Bureau. An original
and three copies of the appeal file shall
be submitted.

(3) The head of the Bureau shall also
submit to the OPE, with the appeal file,
the original contract file as submitted to
the OPE for review.

(4) The Contract Appeals Panel
following review and consideration of
the appeal shall issus its decision in
writing to the head of the Bureau
through the Office of the Procurement
Executive and return, with the decision,
all documents submitted by the Bureau.
Unless the Attorney General directs that
the matter be referred to him/her, the

- decision of the Panel will be the final

Department of Justice position as to
whether a particular procurement action

- complies with the applicable statute,

regulation, policy or procedure.

(f) The Procurement Executive is
authorized to review any procurement
actions, including real property
procurement actions, throughout the
Department and direct that such
corrective action be taken as the
Procurement Executive deems
necessary, and to inspect at any time the
procurement operations of any
component of the Department.

5. Section 2801.603 is revised to read
as follows:

2801.603 Steiection, appointment and
termination of appointment.

2801.603-2 Selectlon.

(a) Policy. 1t is the Department'’s
objective in issuing contracting officer
Certificates of Appointment, SF 1402s,
to ensure that only those officials who
are fully qualified to obligate the
Government for the expenditure of
public funds are appointed as
contracting officers.

{b) Appointment levels. There are four
levels of authority as follows:

(1) Level I: Applies to personnel who
have been delegated contracting
authority at or under the small
purchases threshold, or with authority
to place delivery orders at any dollar
level.

(2) Level II: Applies to personnel who

_ have been delegated contracting

authority up to a maximum of $100,000.

(3) Level HI: Applies to personnel
who have been delegated contracting
authority up to a maximum of $500,000.

{4) Level IV: Applies to all personnel
who have been delegated contracting
authority which exceeds $500,000.

(c) Selection procedures. (1) Once the
organizational need is determined, the
supervisor will nominate a contracting
officer candidate. The supervisor shall
submit, through appropriate bureau
channels, a qualification statement to
the bureau official authorized to grant
the delegation of procurement authority.
The qualification statement must
include, as applicable, a copy of the
employee’s most recently completed
Individual Development Plan (IDP), a
Certificate of Competency, and an
updated SF-171 or equivalent which
contains the following information:

(i) Nams;

(ii) Title, series, grade;

(iii} Office;

(iv} Education, including—

(A) Highest level completed;

(Bj College or university name;

{C) Degree received;

(D) Chief undergraduate/graduate
college subject;

(v) Experience.

(2) Upon review and determination
that the applicant meets the required
qualification standards set forth in
2801.603-2(d), the appointing official
(refer to 2801.601(a), (b}(2), and (c) for
identification of the appointing officials}
shall issue a SF 1402, Certificate of
Appointment, in accordance with
2801.603-3.

(d) Required qualifications.
Qualification standards are listed,
respectively, for goods and services and
real property procurement authority.
Additional qualification standards for
each level may be established, as
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determined appropriate to support a
bureau’s mission.

(1) Goods and services. A contracting
officer candidate must be certified as
competent at the appropriate career
level prior to receiving a delegation of
procurement authority. The level of
delegated procurement authority and
corresponding career level certification
requirements are listed below. The
mandatory training requirements shall
be met through attending courses that
provide skill training in the units of
instruction outlined in the Federal
Acquisition Institute (FAI) Contract
Specialist Workbook, as specified by-
OFPP Policy Letter 92-3. Courses may
be taken from any institution as long as
they provide the requisite skill training.
For all in-house courses, i.e., courses
that are conducted or sponsored by the
bureaus or by the DOJ Training Center,
the Procurement Executive will
determine which courses meet the
criteria. For all outside courses, i.e.,
courses that are conducted or sponsored
by sources other than DOJ personnel or
DOJ contractors, each bureau will be
required to determine which courses
qualify. The OJT units of instruction
and related tasks for Level I contracting
officers shall be completed as listed in
the Department’s Master Development
Plan for purchasing personnel. The OJT
units of instruction, related tasks and
standards for Levels II, III, and IV, as
mandated by OFPP Policy Letter 92-3,
are contained in the Contract Specialist
Workbook and shall be completed as
listed in the Department’s Master
Development Plan (MDP}) for all
contracting personnel.

(i) Level I. Completion of the
following course and related OJT units
of instruction that are set forth in the
Master Development Plan—Purchasing.
(If the individual is not in the 1102 or
1105 occupational series, the OJT units
of instruction are not required to be
completed.):

Course Hours

Small Purchase Basics ............ 40

(ii) Level II. Completion of the
following courses and applicable OJT
units of instruction that are set forth in
the Department’s MDP—Contracting.

Courses Hours
Introduction to Contracting 40
Procurement Planning ..... 40
Contracting by Seated Bidi 40
Price Analysis ..........cccccooveeuenne. 40
Contracting By Negotiation ...... 40
Cost Analysis ........cocceceeccemnennee 40

Total oo 240

(iii) Level III. In addition to
completion of the courses and OJT units
of instruction specified for Level II, the
following courses and applicable OFT
units of imstruction that are set forth in
the Department’s MDP—Contracting
must be completed.

Courses Hours
Negotiation Technigues ............ 40
Gov't Contract Administration .. 40
Gov't Contract Law ................... N 40
Types of Gov't Contracts ......... 24

Total oo 144

(iv) Level IV. In addition to
completion of the courses and OJT units
of instruction specified for Levels Il and
111, the following courses and applicable
OJT units of instruction that are set forth
in the Department’s MDP—Contracting
must be completed.

" Courses Hours
Advanced Contract Administra-
HON ceeeerccrrereenrerereneseeserersnnes 40
Advanced Cost and Price Anal- |
YSIS i 40
Advanced Contract Negotiation 40
Termination .........ccocceveevvecrennennns 40
160

{2) Real property.

(i) Traimqlg gu’t;t]"e,}ct areas for real
property procurement.

(A) It is understood that the following
are meant to be general subject areas,
which pertain to the authority to enter
into real property acquisitions, not
course titles. The bureau, in
determining the acceptability of a
particular course, will make a
determination based on what is
generally understood in the area of real
property acquisition and related
training.

(1) Federal Real Property Leasing or
Basic Lease Contracting (40 hours);

(2) Real Estate Law or Federal Real
Property Lease Law (40 hours);

(3) Pricing of Lease Proposal (40
hours);

{4) Real Estate Appraisal Principles or
equivalent course (40 hours};

{5) Techniques of Negotiating Federal
Real Property Leases (40 hours).

Total—200 Hours

(B) The Price and Cost Analysis
courses and Negotiation Techniques
course listed under 2801.603-2(d)(1)
may be substituted for the required
Pricing of Lease Proposal and
Techniques of Negotiating Federal Real
Propertﬁ' Leases courses, respectively.

(i1) The levels of delegated real
property authority and the qualification
requirements are listed below.

(A) Level 1. Signatory authority to
enter into real property contracts up to
the small purchase threshold as set forth
in FAR Part 13.

(1) Completion of the qualification
standards.cited in 2801.603-2(d)(1) and
receipt.-of a Leve] I delegation of
procurement authority for supplies and
services, or for realty leasing and sales
personnel, completion of one year of
real estate experience that demonstrate
the ability to perform at Level I; and

(2) Completion of 200 hours of
training from the subject areas listed in
2801.603-2(d){2)(i).

{B} Level I1. Signatory authority to
enter into real property contracts up to
$100,000.

(1) Completion of the qualification
standards cited in 2801.603-2(d)(1) and
receipt of a Level II delegation of
procurement authority for goods and
services, or for realty leasing and sales
personnel, completion of two years of
real estate experience that demonstrate
the ability to perform at Level II; and

{2) Completion of 200 hours of
training from the subject areas listed in
2801.603-2(d)(2)(1).

(C) Level III. Signatory authority to
enter into real property contracts up to
$500,000.

(1) Completion of the qualification
standards cited in 2801.603-2(d)(1) and
receipt of a Level III delegation of
procurement authority for goods and
services, or for realty leasing and sales
personnel, three years of real estate
experience that demonstrate the ability
to perform at Level II, including six
months as a Real Property Contracting
Officer equivalent to Level I
responsibilities that demonstrate the
ability to perform at Level III; and

(2) Complstion of 200 hours of
training from the subject areas listed in
2801.603-2(d)(2)(1).

(D) Level IV. Signatory authority to
enter into real property contracts
exceeding $500,000.

(1) Completion of the qualification
standards cited in 2801.603-2(d)(1) and
receipt of a Level IV delegation of
procurement ‘authority for goods and
services, or for realty leasing and sales
personnel, completion of four years of
real estate experience that demonstrate
the ability to perform at Level II,
including one year as a Real Property
Contracting Officer equivalent to the
Level Il responsibilities that
demonstrated the ability to perform at
Level IV; and

(2) Completion of 200 hours of
training from the subject areas listed in
2801.603-2(d)(2)(i).

(3) The qualification standards cited
under 2801.603-2(d) (1) and (2) are not
applicable to management officials of
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the Department and its components who
have contracting officer authority for
goods and services by virtue of their
organizational placement at a level
above the chief of the contracting office
as defined in JAR 2802.102(f).

(e) Equivalencies.

(1) Prior procurement training and
work experiences of senior and
intermediate level personnel may be
substituted for the mandatory training
requirements for goods and services
{both course work and units of
instruction) if it is determined by the
supervisor that the individual is already
competent to perform applicable
contracting officer’s duties. The
supervisor’s determination shall be
based on the results of an interview and
review of the individual's prior
education, procurement training, and

~work experiences. (The standard
procurement career levels, which are
applicable to individuals in the 1102
and 1105 series, as well as to those in
other classification series who perform
contracting duties more than 50 percent
of the time, are: (i) Entry—GS-1102-5/
8; (ii) Intermediate—GS—-1102-9/12; (iii)
Senior—GS/GM-1102-13/Above; and
(iv) Purchasin S$-1105 any grade.)

(2) Completion of an advanced degree
in Government Contracting, completion
of a certification program in
Government Contracting, or passing an
examination which is given by &
nationally recognized professional
contract management organization such
as the National Contract Management
‘Association, may be substituted for the
mandatory training courses for
procurement of goods and services, if
these items have been completed prior
to the effective date of Justice
Acquisition Circular (JAC) 94-1. The
individual shall, however, be required
to complete all applicable on-the-job
training units of instruction.

(3) Completion of courses towards an
undergraduate or advanced degree may
be taken into consideration, on a case-
by-case basis, as a substitute for the
mandatory training courses. The
individual shall, however, be required
to complete all applicable on-the-job
training units of instruction for
procurement of goods and services, and
all applicable work experience for
procurement of real property.

{4) Completion of a juris Igoctor (J.D.)
degree from an American Bar
Association accredited law school may
be substituted for the following Level II
mandatory training courses for
procurement of goods and services:
Introduction to Contracting;
Procurement Planning; Contracting by
Sealed Bidding; and Contracting by
Negotiation. The individual shall,

however, be required to complete all
applicable on-the-job training units of
instruction.

(5) Management of Defense
Acquisition Corftracts (Basic) course, if
completed prior to the effective date of
JAC 94-1, is equivalent to the following
mandatory training courses for
procurement of goods and services: 40
hours of Introduction to Contracting, 40
hours of Sealed Bidding, 40 hours of
Contracting by Negotiation, 40 hours of
Government Contract Administration,
and 24 hours of Types of Government
Contracts.

(6) Management of Defense
Acquisition Contracts (Advanced
course), if completed prior to the
effective date of JAC 94-1, is equivalent
to the following mandatory training
courses for procurement of goods and
services: 40 hours of Advanced Contract
Administration and 40 hours of
Advanced Contract Negotiation.

{7} All employees’ IDPs shall be
documented to reflect the substitited
training and on-the-job training units of
instruction, as applicable.

(f) Implementation schedule and
waivers.

(1) Individuals holding existing

‘delegations of authority may retain their

delegations until October 1, 1995, while
qualifying under the standards in this
section. Existing delegations shall not be
changed to increase or decrease the
dollar authority, or remove other
limitations until the individual is
determined qualified under the
prescribed standards. Effective October
1, 1995, only those individuals who
meet the minimum standards set forth
in the regulation in this section shall be
delegated contracting officer's authority.
If an individual holding an existing
delegation of authority fails to qualify
under the standards set forth in the
regulation in this section, by October 1,
1995, the existing delegation of
authority shall be terminated by the
contracting activity. It is recognized that
under certain circumstances, an unusual
need might dictate delegation of a
warrant to an individual who does not
meet the standards in this section. In
those rare circumstances where it is
necessary to nominate a candidate who
does not fully meet the standards, a
written waiver request must be
submitted, by the Head of the
contracting activity, for approval of the
Procurement Executive.

(2) All waiver requests must contain
a complete justification for the action
requested and, as applicable, a copy of
the employee’s IDP which specifies the
action to be taken to meet the delegation
of procurement authority requirements.

2801.603-3 Appointment.

(a) Delegations of authority to other
than those positions expressly identified
in section 2801.601 (a) and (b) shall be
made only to individuals by name. The
delegations shall be issued in writing on
Standard Form 1402, Certificate of
Appointment, and shall contain the
following mandatory elements:

(1) Type of delegation, e.g., goods and
services, lease contracting, real ’
property.

(2) The dollar limit, if any, of the
delegation.

(3) If the delegation of authority
carries the power of redelegation and
the liruits of the redelegation of
authority.

(4) Any limitations of the type of
purchases, i.e., open market, GSA
schedules, etc.

(b) Upon issuance, a copy of all SF
1402s, along with the individual’s
qualification statement shall be
submitted to the Office of the
Procurement Executive.

(c) A copy of the SF 1402 and
qualification statement shall be
maintained, in accordance with bureau
procedures, for each contracting officer.

2801.603-4 Terminations.

When an appointing official
determines to make a change in the
delegation of authority, including
increasing or decreasing the limitations,
a new SF 1402, Certificate of
Appointment shall be issued and the
existing warrant shall be officially
terminated.

PART 2802—DEFINITIONS OF WORDS
AND TERMS

6. In section 2802,102, paragraph (a)
is revised to read as follows:

2802.102 Definitions.
- * * " . .

(a) Contracting acitivity means an
office, board, division, or bureau within
the Department which has been
delegated procurement authority to
manage contracting functions associated
with its mission or, as is the case with
the Office of Justice Programs, which
must adhere to the procurement poliey
of the Attorney General. See 2801. 602
(a), (b)(1) and (b)(2).

* * * *
PART 2806—COMPETITION
REQUIREMENTS

7. Part 2806 is amended as set forth
below: -

a. In 2806.304(a) remove the words
“bureau Procurement Chief”’ and add in
their place the words “‘chief of the
contracting activity* and also remove
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the words “bureau Competition
Advocate” and “bureau competition
advocate” and add, in their place the
words *‘procuring activity competition .
advocate”.

b. In section 2806.501 paragraph (b) is
revised to read as follows:

2806.501 Requirement.
® » L 4 » *

(b) The agency head will appoint in
each bureau an official to be the

procuring activity competition advocate.

The procuring agency competition
advocates shall be vested with the
overall responsibility for competition
activities within their respective .
procuring activity. No individual in the
contracting office at or below the level
of chief of the contracting office may
serve as the procuring activity
competition advocate. An individual at
any level in the supervisory chain above
the chief of the contracting office may
serve as procuring activity competition
advocate.

c. Section 2806.502 is revised to read
as follows: '

2806.502 Duties and responsibilities.

(a) The Procurement Executive shall:

(1) Provide guidance to competition
advocates in formulating plans, goals,
and procedures to achieve the goals of
enhancing competition and challenging
barriers to full and open competition;
and,

(2) Review and approve justifications
for other than full and open competition
for contract requirements over $10
million in accordance with JAR
2806.303-2, -

(b) The DOJ Competition Advocate is
responsible for the duties and
responsibilities described in FAR 6.502.

{c) The Procuring Activity
Competition Advocate shall:

(1) Actively enforce the Department’s
Competition Advocacy Program within
the procuring activity. Ensure that
systems are established for the effective

internal control of procuring activity
functions and activities which
implement the Department’s
Competition Advocacy Program.

(2) Review specifications for
unnecessary detail and statements of
need for undue restrictions which have
not been successfully tested in the
marketplace. Should the procuring
activity competition advocate challenge
that the specifications are not conducive
to full and open competition or that the
statemnent of need is unduly restrictive,
corrective action shall be taken as the
chief of the contracting office
determines necessary.

(3) Review and approve justifications
for other than full and open competition
for contract requirements over $100,000
but not exceeding $1 million.
Justifications submitted to the procuring
activity competition advocate shall be
prepared pursuant to FAR 6.303 and
shall contain the concurrence of the -
chief of the contracting office before
being forwarded to the competition
advocate.

(4) Concur with justifications for other
than full and open competition for
contract requirements over $1 million
but not exceeding $10 million which
require the review and approval by the
head of the contracting activity or
designee. Such justifications shall be
prepared pursuant to FAR 6.303 and the
JAR 2806.303-2. In addition to
obtaining the concurrence of the
procuring activity compstition advocate,
the concurrence of the chief of the
contracting office shall also be obtained
before being forwarded for higher leve
review and approval. '

(5) Identify and challenge barriers to
full and open competition.

{6) Implement specific goals and
objectives to enhance competition.

87) Prepare and submit to the DOJ
Competition Advocate, by November
30th of each year, an annual report of
competition advocacy activities
conducted during the prior fiscal year.

. PART 2807—ACQUISITION PLANNING

8. Part 2807 is amended as set forth
below: '

a..In § 2807.102, paragraph (b) is
revised to read as follows:

2807.102 Policy

* * * * *

(b) Acquisition planiiing shall be
accomplished in accordance with the
Department’s Advance Procurement
Planning Program Order. Approval for
alterations of programs or DOJ forms
must be obtained from the Office of the
Procurement Executive.

b. In section 2807.103, paragraph {a)
is revised to read as follows:

2807.103 Agency-head responsibilities.

(a) The Department's Advance
Procurement Planning Program Order
provides that heads of components
(Offices, Boards, Divisions and Bureaus)
shall appoint an acquisition planner for
all programs and activities requiring
contract actions estimated at $500,000
or more in any given contract year.
Acquisition planners shall be
responsible for developing and
maintaining written advance
procurement plans. The acquisition
planner shall work with the component
procurement representative in

developing advance procurement plans.
* * * * »

2807.7001 [Amended)

c. In section 2807.7001, paragraph
(b)(1), remove the words ‘“Department’s
Advance Procurement Planning Order”
and add, in their place, the words
“Department’s Advance Procurement
Planning Program Order,” and also
remove the words “chiefs of
procurement activities” and add, in
their place *“‘chiefs of the contracting

“offices”.

[FR Doc. 93-31544 Filed 12-28~83; 8:45 am)
BILLING CODE 4410-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
7 CFR Part 1735

Telephone Program Loan Policles,
Types, and Requirements

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Rural Electrification
Administration (REA) proposes to
amend its regulation concerning general
policies for telephone loans to make
consistent for all telephone borrowers
the adjusted net worth to assets
requirement set forth in the mortgage
between REA and its borrowers. The
proposed rule would establish at 10 -
percent, the percentage of adjusted
assets used in determining both the
borrower’s allowable distribution of.
capital, and certain reporting
requirements. This percentage would be
incorporated in new mortgages and
would also apply to borrowers with

" outstanding loans regardless of the
percentage stated in their existing
mortgages.

DATES: Comments concerning this
proposed rule must be received by REA
or bear a postmark or its equivalent no
later than February 28, 1994.

ADDRESSES: Submit written comments
to Matthew P. Link, Director, Rural
Telephone Bank Management Staff, U.S.
Department of Agriculture, Rural
Electrification Administration, 14th &
Independence Avenue, SW., room 2832-
S, Washington, DC 20250-1500. REA
requests an original and three copies of
all comments (7 CFR part 1700). All
comments received will be made
available for public inspection at room
2238-S, at the address listed above,
between 8:30 a.m. and 5 p.m. (7 CFR
1.27(b)). ,

FOR FURTHER INFORMATION CONTACT: -
Cheryl Gamboney, Management
Analyst, Rural Telephone Bank
Management Staff, at the address listed

above, telephone number (202) 720~
0530. :

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule is issued in
conformance with Executive Order
12866.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If adopted, this
proposed rule will not:

(1) Preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule; ‘

(2) Have any retroactive effect; and

(3) Require administrative
proceedings before parties may file suit
challenging the provisions of this rule.

Regulatory Flexibility Act Certification

REA has determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). The REA program provides
loans to REA borrowers at interest rates
and terms that are more favorable than
those generally available from the
private sector. REA borrowers, as a
result of obtaining federal financing,
receive economic benefits which exceed
any direct economic costs associated
with complying with REA regulations
and requirements. Moreover, this
proposed rule corrects inequities and
establishes a more consistent standard.

Information Collection and
Recordkeeping Requirements

In compliance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and section
3504 of that Act, the information
collection and recordkeeping
requirements contained in this proposed
rule have previously been approved by
OMB under control number 0572-0031.
Comments concerning these
requirements should be directed to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer

- for USDA, room 3201, New Executive

Office Building, Washington, DC 20503.

" National Environmental Policy Act

Certification

REA has determined that this
proposed rule will not significantly
affect the quality of the human
environment as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under 10.851, Rural Telephone Loans
and Loan Guarantees, and 10.852, Rural
Telephone Bank Loans. This catalog is
available on a subscription basis fromn
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Executive Order 12372

This proposed rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation. A

" Notice of Final rule entitled Department

Programs and Activities Excluded from
Executive Order 12372 (50 FR 47034)
exempts REA and RTB loans and loan
guarantees to governmental and
nongovernmental entities from coverage
under this Order.

Background

REA requires that mortgages and other
documents securing REA telephone
loans limit the borrower’s authority to
distribute its capital if the borrower
does not have an adjusted net worth in
excess of 40 percent of its adjusted
assets. The standard form of mortgage -
also provides an alternative dividend
limitation based upon an amount
determined by a lower percentage of the
borrower’s adjusted net worth to
adjusted assets together with certain
adjustments provided in the borrower’s
mortgage. The lower percentage of
adjusted net worth to adjusted assets is
also used to specify when the borrower
is subject to certain requirements set
forth in the mortgage.

Prior to June 10, 1991, the alternative
lower percentage was 20 percent for
certain borrowers and 10 percent for all
others. All mortgages associated with
loans made after June 10, 1991, specify
10 percent. REA proposes to use 10
percent to determine whether a
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borrower that has not received a loan
since June 10, 1991, is in compliance
with REA’s capital distributions policy
and reporting requirements set forth in
the standard form of mortgage. By
applying the same alternative lower
percentage to all borrowers, this
proposed change corrects existing
inequities and establishes a more
consistent and reasonable policy.

List of Subjects in 7 CFR Part 1735

Accounting, Loan programs-
communications, Reporting and
recordkeeping requirements, Rural
areas, Telephone.

For reasons set forth in the preamble,
Chapter XVII of Title 7 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 1735—GENERAL POLICIES,
TYPES OF LOANS, LOAN
REQUIREMENTS—~TELEPHONE
PROGRAM

1. The authority citation for part 1735
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2. In § 1735.46, the undesignated
paragraph is redesignated paragraph (a)
and new paragraphs (b) through (h) are -
added to read as follows:

§1735.46 Loan security documents.

(a) * A K

(b) The standard form of mortgage or.
other security document required by
REA to secure telephone loans prohibits
the borrower from making certain
investments or distributions of assets
unless, after such action, the borrower’s
adjusted net worth is at least:

{1) Forty percent of its adjusted assets;
or

(2) As an alternative, the sum of ten
percent of its adjusted assets plus
certain other adjustments specified in
the mortgage.

{c) The standard form of telephone
mortgage also states that if the
borrower's adjusted net worth is at least
ten percent of its adjusted assets, the
borrower is not required to take or
refrain from taking certain actions as set
forth in the mortgage.

(d) REA will apply the ten percent
requirement to all telephone borrowers
regardless of whether the borrower’s
existing mortgage sets forth a higher
percentage of adjusted net worth to
assets for purposes of determining
whether the borrower can: .

(1) Use the alternative calculation
described in paragraph (b)(2) of this
section to determine if it can make.
investments or distributions; or

" (2) Take advantage of the benefits
described in paragraph (c} of this
section.

(e) A borrower with an adjusted net
worth of less than twenty percent of its
adjusted assets shall continue to fulfill
the requirements of the mortgage
relating to reporting its ownership and
transfers of its ownership, including
capital stock, membership certificates
and equity capital certificates.

(f) Any borrower meeting the standard
forty percent limitation described in
paragraph (b}(1) of this section shall
continue to be able to pay dividends or
make investments in accordance with
the borrower's mortgage.

(g) References to a borrower’s
mortgage in this section include deeds
of trust and any other loan document
applying the same requirements to a
borrower. ,

(b) This regulation does not limit the
rights of any parties to the mortgage
other than REA or RTB.

Dated: December 21, 1993.

Bob ,. Nash,

Under Secretary, Small Community and Rural
Development.

[FR Doc 93-31715 Filed 12-28-93; 8:45 am)
BILLING CODE 3410-15-F

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 325
RIN 3064-AB29
Capltal Maintenance

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Proposed rule.

SUMMARY: The FDIC is proposing to
amend its leverage and risk-based
capital standards to conform with the
recently-issued Statement of Financial
Accounting Standards No. 115,
Accounting for Certain Investments in,
Debt and Equity Securities” (FASB 115),
which requires banks to explicitly
recognize net unrealized holding gains
and losses on available-for-sale
securities in determining the amount of
an institution’s common stockholders’
equity. Since Tier 1 capital is defined to
include common stockholders’ equity,
this proposal, if adopted, would also
affect the calculation of Tier 1 capital.
The proposal is consistent with recent
Call Report guidance issued by the -
Federal Financial Institutions '
Examination Council (FFIEC) that
requires banks to adopt FASB 115 for
Call Report purposes. In addition, the
proposed changes would appear to be

consistent with the intent of section 37
of the Federal Deposit Insurance Act,
which provides that accounting
principles applicable to depository
institutions should be no less stringent
than generally accepted accounting
principles (GAAP). Because institutions
must adopt FASB 115 for Call Report
purposes, recognizing the FASB 115
adjustments for regulatory capital
purposes will avoid a regulatory burden
that would otherwise arise if the
treatment of these unrealized gains and
losses for regulatory capital purposes
were to differ from the method required
for GAAP and Call Report purposes.
DATES: Comments on the proposal must
be received by January 28, 1994.
ADDRESSES: All comments should be
submitted to Hoyle L. Robinson,
Executive Secretary, Attention: Room F~
400, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429 or delivered to
room F-400, 1776 F Street, NW,,
between the hours of 8 a.m. and 5 p.m.
on business days. Comments will be
available for inspection in room 7118,
550 17th Street, NW., Washington, DC
between 8 a.m. and 4:30 p.m. on
business days.

FOR FURTHER INFORMATION CONTACT: For
supervisory purposes, Stephen G.
Pfeifer, Examination Specialist (202/
898-8904), or Robert F. Storch, Section
Chief (202/898-8906), Accounting
Section, Division of Supervision; for
legal issues, Cristesna G. Naser,
Attorney, Legal Division (202/898-
3587).

SUPPLEMENTARY INFORMATION:

1. Background

The FDIC’s leverage and risk-based
capital standards (12 CFR part 325—
subpart A and appendix A to part 325)
set forth a definition of Tier 1 capital
that includes common stockholders’
equity. The capital definitions (12 CFR
325.2(d) and section 1.A.1. of appendix
A) further explain that common
stockholders’ equity includes common
stock and any related surplus,
undivided profits, disclosed capital
reserves that represent a segregation of
undivided profits, and foreign currency
translation adjustments, less unrealized
losses on marketable equity securmes

In May 1993, the Financial
Accounting Standards Board (FASB)
issued FASB 115 which, in effect,
changes the calculation of stockholders’
equity in financial statements prepared
in accordance with GAAP by including
as a separate component of equity the

- -amount of net unrealized holding gains

and losses on debt and equity securities
- that are deeméd to be available-for-sale. .
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In addition, in materials accompanying
the September 1993 Call Report forms,
the FFIEC notified all banks that they
must adopt the new FASB 115
accounting standard as of January 1,
1994, or the beginning of their first
fiscal year thereafter, if later. Early
adoption of this standard is also
permitted to the extent allowable under
FASB 115.

Call Report instructions that apply
prior to the adoption of FASB 115
ret}uire a separate capital component
only for the net unrealized loss on
marketable equity securities, consistent
with the provisions of Statement of
Financial Accounting Standards No. 12,
*Accounting for Certain Marketable
Securities” (FASB 12). FASB 115,
which supersedes FASB 12, broadens
the scope of this separate component of
stockholders’ equity in that the FASB
115 capital component will include
unrealized gains and losses on all
securities that are available-for-sale
(debt as well as equity), rather than just
the net unrealized losses on marketable
equity securities. :

“This new GAAP accounting standard
and the conforming Call Report
guidance raise the question of how the
FASB 115 capital component for
unrealized gains and losses on :
available-for-sale securities should be
treated in determining the amount of an
institution’s regulatory capital under
part 325. As a result, the FDIC is
proposing to amend its leverage and
risk-based capital standards to explicitly
recognize net unrealized holding gains
and losses on available-for-sale
securities in determining the amount of
an institution’s common stockholders’

eq¥1ty. ‘

his proposed regulatory capital
treatment is consistent with the manner
in which the FASB 115 capital
component will be handled for financial
reporting purposes under GAAP and for
regulatory reporting purposes in the Call
Reports that are filed by banks in
accordance with the instructions issued
by the FFIEC. Since Tier 1 capital under
the FDIC'’s capital standards is defined
to include common stockholders’
equity, this proposal, if adopted, would
also affect the calculation of Tier 1
capital.

II. Summary of FASB 115 Accounting
Requirements

Under the GAAP rules and the Call
Report instructions that apply to banks
prior to the adoption of FASB 115, the
basis of accounting for securities differs,
depending on whether the securities are
held for investment, held for trading, or
held for sale. FASB 115 revises the
categories among which depository

institutions must divide their securities
holdings to held-to-maturity, trading,
and available-for-sale, and provides a
different accounting treatment for each
category.

Held-to-Maturity

The held-to-maturity category
supplants the current held-for-
investment category, but the accounting
basis (i.a., amortized cost) remains the
same. FASB 115 permits an institution
to include a security in the held-to-
maturity category only if the institution
has “the positive intent and ability to
hold the security to maturity”.

Trading Securities

The accounting treatment for trading
securities remains unchanged. Trading
securities are those debt and equity
securities that an institution buys and
holds principally for the purpose of
selling in the near term. Trading
securities will continue to be reported at
fair value (i.e., generally market value)
with unrealized changes in value
(appreciation and depreciation) reported
directly in the income statement as a
part of the institution’s earnings.

Available-for-Sale

Securities in the available-for-sale
category are those securities for which
the institution does not have the
‘positive intent and ability to hold to
maturity, yet does not intend to trade
actively as part of its trading account.
Under GAAP that exists prior to the .
adoption of FASB 115, debt securities
held for sale have been carried at the
lower of cost or fair value, with the
offsetting entry reported directly in the
income statement. However, securities

meeting the new FASB 115 definition of -

available-for-sale will be reported at fair
value, but any changes in the fair value
of available-for-sale securities will not
be included in the bank’s income
statement. Rather, the unrealized
holding gains and losses on these
securities, net of any applicable tax
effect, will be reported directly as a
separate component of stockholders’
equity. Consequently, any unrealized
appreciation or depreciation in the
value of securities in the available-for-
sale category, after adjusting for any
applicable tax effects, will increase or
decrease an institution’s equity capital,
respectively, but will have no
immediate effect on the reported
earnings of the institution.

The available-for-sale category is
likely to include more securities than
are included in the held-for-sale
category it replaces. This is because
institutions previously could include in
the held-for-investment category

securities that banks intended to hold
for long-term investment purposes, but
for which they may not necessarily have
possessed the positive intent and ability
to hold to maturity. Under FASB 115,

- however, a security should not be

reported in the held-to-maturity
category if, for example, the security
may be sold in response to: (1) Changes
in market interest rates and related
changes in prepayment risk; (2)
liquidity needs; (3) chenges in the
availability of and the yield on
alternative investments; (4) changes in
funding sources and terms; or (5)
changes in foreign currency risk (FASB
115, §9).

FASB 115 indicates that certain
changes in circumstances may cause an
institution to sell or transfer a held-to-
maturity security without necessarily
calling into question the institution’s
intent to hold to maturity other
securities carried in this category. Such
changes in circumstances include, for
example, evidence of a significant .
deterioration in the issuer’s
creditworthiness, a change in regulatory
requirements significantly modifying
what constitutes a permissible
investment or the maximum level of
investments in certain securities, a
significant increase in the industry’s
capital requirements, and a significant
increase in the risk weights of debt
securities used for risk-based capital
purposes. In addition, FASB 115 states
that there may be other events that are
“isolated, nonrecurring, and unusual”
in nature that could not have been
reasonably anticipated by management
that may cause an institution to sell or
transfer securities from the held-to-
maturity category without tainting other
securities that remain in that category
(FASB 115, §8).

ITI. Impact of FASB 115 for Regulatory
Capital Purposes

As discussed above, FASB 115 will
restrict the circumstances under which
securities may be reported at amortized
cost. Thus, a greater proportion of an
institution’s securities may need to be
carried at amounts that consider their
fair value than in the past. Although the
FDIC's proposal to adopt FASB 115 for
part 325 capital purposes will not affect
reported earnings, it may result in more
volatility in the amount of regulatory
capital as the net appreciation or
depreciation figure for securities in the
available-for-sale category thanges over
time. .

Because of the interest rate
environment over the past several years,
the fair value of many institutions’
securities portfolios may exceed book
value. Consequently, this proposal, if
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adopted, would result in an immediate
increase in Tier 1 capital for those
institutions that have net appreciation
in the securities they will designate as
available-for-sale when FASB 115 is
adopted:

Nonetheless, as the interest rate
environment changes over time, some
institutions may find that the impact of
this proposal could result in lower
regulatory capital and possibly
additional regulatory restrictions under
the prompt corrective action rules (12
CFR part 325—subpart B) and under
various other laws and regulations that
are based, in part, on the institutions’
capital levels.!

The volatility arising from changes in
the fair value of available-for-sale
securities may be minimized if, for
example, the institution employs
effective asset/liability and interest rate
risk management techniques that reduce
a bank's exposure to movements in
interest rates and related market risks.
Further, many institutions maintain
capital cushions over and above the
minimum capital standards and
therefore will be better able to absorb.
any adverse fluctuations in capital
levels that may arise from FASB 115 fair
value adjustments.

The proposed changes to the FDIC’s
capital standards would conform the
part 325 capital definitions with the
new FASB 115 accounting standard and
with the recent notification to banks
about the applicability of this standard
for Call Report purposes. In addition,
the proposed changes would appear to

1 Some of the laws and regulations that may be
affocted if the proposed revisions are adopted
include those dealing with the risk-related
insurance premium system (12 CFR part 327), .
brokered deposit restrictions (12 CFR part 337.6),
and restrictions on activities and investments of
insured state banks (12 CFR part 362). For example,
under § 362.3{d)(4) of the FDIC’s regulations,
certain equity investments are subject to a
maximum permissible investment limitation as a
percent of Tier 1 capital. If the FASB 115
adjustments for available-for-sale securities are
recognized for regulatory capital purposes, as is
being proposed, this would affect the calculation of
the amount of additional investments, if any, an
insured state bank can make under this limitation.
The book value of equity investments and Tier 1
capital are used in computing this amount. The
FDIC recognizes that banks whose equity
investments under part 362 are already at the
maximum may have to adjust their holdings if
FASB 115 is adopted for regulatory capital purposes
since any upward adjustment to the book value of
these securities for unrealized holding gains will be
based on the gross amount of unrealized
appreciation before considenng applicable tax
effects whereas the actual increase in Tier 1 capital
for this unrealized appreciation will be net of
applicable tax effects. In addition, the FDIC notes
that state-chartered banks will need to consult with
their respective state banking authorities to
determine the impact, if any, that FASB 115 may
have on the application of state laws and
regulations, including legal lending limits.

be consistent with the intent of section
37 of the Federal Deposit Insurance Act

‘(12 U.S.C. 1831n), which provides that

accounting principles applicable to
depository institutions should be no less
stringent than GAAP and should: (a)

" Result in financial statements and

reports of condition that accurately
reflect the capital of such institutions,
{b) facilitate effective supervision of the
institutions, and (c) facilitate prompt
corrective action at the least cost to the
insurance funds. Section 37 also
promotes uniformity among the
agencies in the accounting standards
used to determine compliance with
regulatory requirements applicable to
depository institutions, including
regulatory capital requirements. This
proposal has been developed in
consultation with the other federal
banking agencies to ensure uniformity
in the application of FASB 115 for

* regulatory capital purposes.

Since institutions must adopt FASB
115 for Call Report purposes,
recognizing the FASB 115 adjustments
for regulatory capital purposes will
avoid a regulatory burden that would
otherwise arise if the treatment of these
unrealized gains and losses for
regulatory capital purposes were to
differ from the method required for
GAAP and Call Report purposes.

The FDIC notes that the decision to
propose the adoption of FASB 115 for
regulatory capital purposes should not
be viewed as an endorsement of a wider
application of market value accounting.
The FDIC's longstanding concerns that
market valuations of many assets are
highly subjective and that market value -
accounting could produce undesirable
volatility in earnings are somewhat
mitigated in the case of FASB 115, since
this accounting standard applies only to
cértain investment securities having a
readily discernible fair value and since
unrealized holding gains and losses on
available-for-sale securities are reflected
directly in capital without affecting
reported earnings.

If the proposed part 325 revisions are
adopted, FDIC examiners will continue
to consider the quality and not just the
level of a bank’s capital in evaluating
capital adequacy. Institutions with
available-for-sale securities possessing
net unrealized holding gains that
comprise a disproportionately large
portion of Tier 1 capital may possibly be
exposed to excessive levels of interest
rate or market risk. These institutions
will be expected to maintain capital
levels above the minimum regulatory
capital standards and commensurate
with the institutions’ particular risk
profiles.

After the federal banking agencies
take final action on this proposal, the
FDIC intends to consult with the Office
of the Comptroller of the Currency, the
Federal Reserve Board, and the
Conference of State Bank Supervisors
concerning the need, if any, for
revisions to the “Uniform Agreement on
the Classification of Assets and
Tgprmsal of Securities Held b{ Banks".

e FDIC and the other federal and state
bank supervisors last revised this joint
statement in May 1979. The statement
contains guidance on the appraisal of
securities in bank examinations,
including the effect of appreciation and
depreciation in investment securities on
regulatory capital.

IV. Issues for Specific Comment

The FDIC invites comments on all
aspects of this proposed regulatory
capital rule. In addition to other
comments that respondents to this
proposal may wish to provide, the FDIC

uests specific comments on the
fol owing:

(1) Hecogmt:on of FASB 115 Capital
Adjustments for Regulatory Capital
Purposes. Given the provisions of
section 37 of the FDI Act and the other
issues discussed in this preamble,
should the FASB 115 capital
adjustments that institutions are

“required to reflect for GAAP and Call

Report purposes also be taken into
consideration for purposes of
determining an institution’s Tier 1
capital under the FDIC’s leverage and
risk-based capital standards? If not,
what regulatory capital treatment
should be applied?

(2) Effect of FASB 115 Adjustments on
Other Capital-Based Regulations. If the
FASB 115 capital adjustments are
recognized for purposes of calculating
an institution’s leverage and risk-based
capital ratios, these adjustments may
also have an effect on certain other laws

- and regulations that are based, in part,

on regulatory capital levels, including
the prompt corrective action rules (12
CFR part 325—subpart B), the risk-
related insurance premium system (12
CFR part 327}, the brokered deposit
restrictions (12 CFR 337.6), and the
restrictions on activities and
investments of insured state banks (12
CFR part 362), such as the limitations in
§ 362.3(d)(4) on the book value of
certain equity investments as a percent
of Tier 1 capital. If the FASB 115 capital
adjustments are recognized in
calculating an institution’s compliance
with the minimum leverage and risk-
based capital standards, should these
adjustments also be recognized for
purposes of the other rules noted above
that are based, in part, on an
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institution’s regulatory capital levels? If
not, what treatment should be used for
these other regulations?

(3) Appropriateness of Recognizing
FASB 115 Net Appreciation for
Regulatory Capital Purposes. In
determining the amount of any FASB
115 adjustment to stockholders’ equity
for changes in the fair value of available-
for-sale securities, FASB 115 as well as
the conforming Call Report guidance
take into consideration all changes in
the fair value of these securities,
regardless of whether these changes
represent net appreciation or net
depreciation. Under the accounting
rules that are applicable prior to the
adoption of FASB 115, an institution’s
capital for GAAP and Call Report
purposes could not be increased by the
amount of any net unrealized
appreciation on securities held for sale.
Should the regulatory capital treatment
for changes in the fair value of securities
held in the FASB 115 available-for-sale
category differ, depending upon
whether the change represents net
appreciation or net depreciation? If so,
what treatment is appropriate?

V. Regulatory Flexibility Act Statement

The Board of Directors of the FDIC
hereby certifies that these amendments
to part 325 will not have a significant
economic impact on a substantial
number of small business entities .
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq).
These amendments will not necessitate
the development of sophisticated
recordkeeping or reporting systems by
small institutions nor will small
institutions need to seek out the
expertise of specialized accountants,
lawyers or managers to comply with the
regulation. In light of this certification,
the Regulatory Flexibility Act
requirements (at 5 U.S.C. 603, 604) to
;f)lrepare initial and final regulatory

exibility analyses do not apply.

VI. Paperwork Reduction Act -

No collections of information
pursuant to section 3504(h) of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) are contained in this
notice. Consequently, no information
has been submitted to the Office of
Management and Budget for review.

List of Subjects in 12 CFR Part 325

Bank deposit insurance, Banks,
Banking, Capital adequacy, Reporting
and recordkeeping requirements, State
nonmember banks, Savings associations.

For the reasons set forth in the
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
proposes to amend part 325 of title 12

of the Code of Federal Regulations as
follows: : ‘

PART 325—CAPITAL MAINTENANCE

1. The authority citation for part 325
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(t),
1819(Tenth), 1828(c), 1828(d), 1828(1),
1828(n), 1828(0), 18310, 3807, 3909; Public
Law 102-233, 105 Stat. 1761, 1789, 1790 (12
U.S.C. 1831n note); Public Law 102-242, 105
Stat. 2236, 2355, 2386 (12 U.S.C. 1828 note).

2. Section 325.2(d) is revised to read
as follows:

§325.2 Definitions.

* » * * *

(d) Common stockholders’ equity
means the sum of common stock and
related surplus, undivided profits,
disclosed capital reserves that represent
a segregation of undivided profits,
foreign currency translation
adjustments, and net unrealized holding
gains and losses on available-for-sale
securities.
® " " L 4 ®

3. In appendix A to part 325, the
definition of common stockholders’
equity in section LA.1. is revised to read
as follows:

~Appendix A to Part 325—Statement of

Policy on Risk-Based-Capital
l‘ LI

A‘tQ'

1‘tﬂt

—Common stockholders’ equity capital
(includes common stock and related
surplus, undivided profits, disclosed
capital reserves that represent a segregation
of undivided profits, foreign currency
translation adjustments, and net unrealized
holding gains and losses on available-for-
sale securities);

*® * *® * »

By order of the Board of Directors.

Dated at Washington, D.C. this 14th day of
December, 1993. .

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

(FR Doc. 93-31656 Filed 12-28-93; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFR Part 33

[Docket No. 93-ANE-68; Notice No. 33-
AME-07] '

Speclal Conditions; Pratt & Whitney
Model(s) PW4073, PW4084, and
PW4088 Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Pratt & Whitney (PW)
Model(s) PW4073, PW4084, and
PW4088 turbofan engines. The
applicable regulations do not contain
adequate or appropriate safety standards
for the protection of these systems from
water and hail ingestion. This notice
proposes the additional safety standards
which the Administrator congiders
necessary to establish a level of safety
equivalent to that established by the
airworthiness standards of part 33 of the
Federal Aviation Regulations (FAR).

DATES: Comments must be submitted on
or before February 14, 1994.

ADDRESSES: Comments on this proposal
may be submitted in triplicate to:
Federal Aviation Administration (FAA),
New England Region, Office of the
Assistant Chief Counsel, Attn: Rules
Docket No. 93-ANE-68, 12 New
England Executive Park, Burlington,
Massachusetts 01803-5299. Comments
must be marked: docket No. 93-ANE-
68. Comments may be inspected at this
location between 8 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Thomas Boudreau, Engine and Propeller
Standards Staff, ANE-110, Engine and
Propeller Directorate, Aircraft
Certification Service, FAA, New
England Region, 12 New England
Executive Park, Burlington,
Massachusetts 01803-5229; telephone
(617) 238-7117; fax (617) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited B

Interested persons are invited to
participate in the making of the
proposed special conditions by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under “ADDRESSES.” All
communications received on or betore
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the closing date for comments, specified
under “‘DATES,” will be considered by
the Administrator before taking action
on the proposal. The proposal contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed special conditions. all
comments submitted will be available in
the Rules Docket for examination by
interested persons, both bofore and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this proposal will Ee filed in the docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No, 93-ANE-68."
The postcard will be date stamped and
returned to the comimenter.

Background
On December 10, 1990, Pratt &

Whitney applied for type certification of

Model(s) PW4073 and PW4084 turbofan
engines. The Model PW4088 engine was
added at a later date. The FAA has
determined that the current water and
hail ingestion requirements of § 33.77(c)
of the FAR do not represent the
inclement weather threat encountered
in service.
A study of in-service inclement
weather events has indicated a need to
- modify the water and hail ingestion
- requirements of this section to ensure
design integrity and demonstrate an
adequate level of safety. This study
indicated that a potential flight safety
threat existed for engines when
operating in severe weather
environments. Although current
requirements provide adequate
validation of ti)xe engine’s resistance to
mechanical damage due to hail impact
and case contractions from water
ingestion, the study showed that the
current standards did not adequately
address engine power loss anomalies,
such as rollback and flameout at lower
than takeoff rated power settings.

The FAA has concluded that
additional safety standards must be
applied to Pratt & Whitney Model(s)
PW4073, PW4084, and PW4088
turbofan engines to demenstrate that
they are capable of acceptable operation
in severe weather environments,

Type Certification Basis

Under the provisions of § 21.101 of
the FAR, Pratt & Whitney must show
that Model(s) PW4073, PW4084, and

PW4088 turbofan engines meet the
requirements of the applicable
regulations in effect on the date of the
application. Those Federal Aviation
Regulations are § 21.21 and part 33,
effective February 1, 1965, as amended
through August 10, 1990, Amendment
33-14.

The Administrator finds that the
applicable airworthiness regulations in
Part 33, as amended, do not contain
adequate or appropriate safety standards
for Pratt & Whitney Model(s) PW4073,
PW4084, and PW4088 turbofan engines
because of unique design criteria.
Therefore, the Administrator proposes
these special conditions under the
provisions of § 21.16 to establish a level
of safety equivalent to that established
in the regulations.

Special conditions, as appropriate, are
issued in accordance with § 11.49 of the
FARK after public notice and opportunity
for comment, as required by §§11.28
and 11.29(b), and become part of the
type certification basis in accordance
with § 21.101(b)(2).

Conclusion

This action affects only Pratt &
Whitney Model(s}) PW4073, PW4084,
and PW4088 turbofan engines. It is not
a rule of general applicability and
affects only the manufacturer who
applied to the FAA for approval of these
new design criteria on the engine.

List of Subjects in 14 CFR Part 33

Air transportation, Aircraft, Aviation
safety, Safety.

The authority citation for these
special conditions continues to read as
follows: -t

Authority: 49 U.S.C. App. 1354(a), 1421,
1423; and 49 U.S.C. 106(g).

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the Pratt
& Whitney Model(s) PW4073, PW4084,
and PW4088 turbofan engines.

In addition to the requirements of
FAR §33.77, the following tests and
analyses must be conducted, unless
compliance can be shown by alternate
methods acceptable to the
Administrator. -

(a) The most critical operating point{s)
for water and hail ingestion must be
determined by test, analysis, or other
acceptable methods, and must be based
on the threat levels defined in Table 1
and Table 2 of this proposal. The critical
point(s) determination must address the
entire operating envelope of the engine.
The critical operating point(s) is defined
as those operating conditions within the

engine flight envelope at which an
engine operability margin is reduced to
a minimum level.

TABLE 1.—RAIN THREAT

Liquid water

. content

(LWC)

Altitude (faet) (grams

water per
cubic meter
air)

20.0
20,000 20.0
26,300 15.2
32,700 10.8
39,300 7.7
46,000 5.2

Note: LWC and HWC values at other alt-
:lydes may be determined by linear interpola-
on.

TABLE 2.—HAIL THREAT

Hail water

content

HWC)

Altitude (feet) grams

water per
cubic meter
air)

8.9
7,300 89
8,500 9.4
10,000 9.8
11,000 9.9
12,000 10.0
15,000 10.0
16,000 8.9
17,700 7.8
19,300 6.6
21,500 56
24,300 44
29,000 33
46,000 ' 3.3

Note: LWC and HWC values at other aiti-
:iudes may be determined by linear interpola-
on.

(b) The engine will be shown to
operate at an acceptable level for a
minimum of three minutes when
subjected to the critical ppint conditions
for water ingestion. The percentage of -
water to airflow by weight, at the critical
point, is to be reproduced during the
engine test, The test method should
adequately model the inflight water
concentration effect at the primary flow
(core) inlet. Water droplet size and
velocity distributions must be
representative of the critical water
ingestion point. All variable systems,
whose position could effect engine
operation during water ingestion, must
be scheduled for the most critical
positions.

(c) The engine will be shown to
operate at an acceptable level for a .
minimum of 30 seconds when subjected
to the critical point conditions for hail
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ingestion. The percentage of hail to
airflow by weight, at the critical point,
is to be reproduced during the engine
test. The test should adequately model
the inflight hail concentration effect at
the primary flow (core} inlet. Hailstone
size and velocity distributions must be
representative of the critical hail
ingestion point. All variable systems
whose position could effect engine
operation during hail ingestion, must be
scheduled for the most critical
positions.

(d) Acceptable engine operation, as
noted in paragraphs (b) and (c} of the
this special condition, must preclude
rundown, flameout, surge, loss of
acceleration capability, limit
exceedance, or any other engine
anomaly which would negatively affect
the operability of the engine.

(e) The engine, as operated under the
conditions defined in paragraphs (b)
and (c) of this special condition, must
show that it will operate acceptably if
exposed to other probable factors
associated with normal operations.
These other probable factors include,
but are not limited to, performance
losses, installation effects, inlet
distortion, and throttle transients.

Issued in Burlington, Massachusetts, on
December 20, 1993.

Jay J. Pardee,

'Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
{FR Doc. 93-31754 Filed 12-28-93; 8:45 am]
BILLING CODE 4810-13-M ’

14 CFR Part 39
[Docket No. 93-NM-210-AD]

Airworthiness Directivesﬁ Airbus
Industrie Model A320-111, -211, and
-231 Airplanes :

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A320-111, -211,
and -231 airplanes. This proposal
would require modification of the
currently installed one-stage shock
absorbers on the main landing gear to
two-stage shock absorbers. This
proposal is prompted by the results of
an evaluation of the air-to-ground
sensing logic relative to the operation of
other airplane systems during landing in
adverse weather conditions. The actions
specified by the proposed AD are
intended to prevent a delay in sensing

by the air-to-ground logic system that
the airplane is on the ground, which
could prevent the airplane from
achieving the landing distances
specified in the FAA-approved Airplane
Flight Manual (AFM).

DATES: Comments must be received by
February 24, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
210-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER iNFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorats,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(206) 227-2797; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the averall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following

statement is made: “Comments to
Docket Number 93-NM-210-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-210-AD, 1601 Lind Avenue,
SW,, Renton, Washington 88055-4056.

Discussion

Recently, the FAA conducted an
evaluation of the air-to-ground sensing
logic relative to the operation of other
airplane systems while landing during
adverse weather conditions. The results
of this evaluation indicated that under
certain landing conditions the extension
of the ground spoilers (also the
application of auto-brakes and thrust
reverser deployment) may be delayed
due to a delay by the air-to-ground logic
system to sense that the airplane is on
the ground.

One of the major components of the
air-to-ground logic system is the
Spoilers Elevator Computers (SEC).
Mode! A320 series airplanes use SEC's
to provide the signal that controls
deployment and retraction of
hydraulically actuated speed brakes
(flight spoilers) and ground spoilers.
The SEC's must receive input signals
witlr specific characteristics that meet
certain criteria, prior to commanding
movement of the speed brakes or ground
spoilers.

Three different SEC's control a total of
five pairs of spoilers on the left- and
right-hand wings. Ground spoilers

_ utilize all five pairs of spoilers, while

the speed brakes utilize only three pairs
of spoilers. Prior to commanding the
deployment of ground spoilers upon
landing, the SEC’s must properly sense
a “flight to ground transition.” The

- following logic criteria must be met:

Both main landing gears (MLG) wheel
speed must be greater than 72 knots; or
the radio altimeter height must be less
than 10 feet, and both the left- and right-
hand MLG shock absorbers must be
compressed by an amount equivalent to
a specified weight on the landing gear.
(There are other signals the SEC's must
receive prior to ground spoiler
deployment, but they are not pertinent
to this discussion.) If wheel speed is less
than 72 knots or if proper load is not
sensed on the MLG shock absorbers,
extension of the ground spoilers would
be inhibited.

Model A320 series airplanes on whieh
Airbus Modification No. 22150 (double
chamber MLG oleo), described in Airbus
Industrie Service Bulletin A320-32~
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1058, Revision 2, dated June 16, 1993,
has not been installed, must have a load
of 6.3 tons per oleo to trigger the ground
signal.
anding conditions exist where the

SEC may inhibit extension of the
grounds spoiler even though the ground
spoilers aré needed to achieve the
landing distances specified in the FAA-
approved Airplane Flight Manual
(AFM). The reason for the inhibition can
be traced to the input signals that the
SEC's receive. During adverss weather,
landing conditions could exist where
wheel speed may not initially reach 72
knots and sufficient load on the MLG
shock absorbers may not be present to
trigger the ground signal. Thus, the
ground spoilers would not be deployed
until these conditions are met. If

- “CONFIG FULL" (flaps/slats fully
deployed) is selected, the in-flight
deployment of speed brakes (flight
spoilers) would Ez inhibited due to
current system design requirements. To
deploy the speed brakes, the airplane
must be in a configuration other than
“CONFIG FULL."

This condition, if not corrected, could
result in a delay of sensing by the air-
to-ground logic system that the airplane
is on the ground, which could prevent
the airplane from achieving the landing
distances specified in the FAA-
approved AFM,

irbus Industrie has issued Service
Bulletin A320-32-1058, Revision 2,
dated June 16, 1993, that describes
procedures for modification of the
currently installed one-stage shock
absorbers on the MLG to two-stage
shack absorbers. The two-stage shock
absorbers significantly reduce the load
on the MLG that is necessary to trigger
the ground signal. ‘After modification, a
load of about 2 tons per oleo is needed
to trigger the ground signal. Under
certain landing conditions, this decrease
in the MLG load that is necessary to
trigger the ground signal could allow
earlier deployment of the ground
spoilers, and consequently allow the
airplane to achieve the landing
distances specified in the FAA-
approved AFM.

his airplane model is manufactured

in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal -
Aviation Regulations and the applicable
bilateral airworthiness agreement. The
FAA has reviewed all available
information, and determined that AD
action is necessary for products of this
type desxgn that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same

type design registered in the United
States, the proposed AD would require
modification of the currently installed
one-stage shock absorbers with two-
stage shock absorbers. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

The FAA estimates that 35 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 58 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour, Required parts
would cost approximately $16,000 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$671,650, or $19,190 per airplane. This
total cost figure assumes that no
operator has yet accomplished the
proposed requirements of this AD
action.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”’
under Executive Order 12866; (2) is not
a “significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Dockst.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

' PART 39—AIRWORTHINESS

DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 498 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 93-NM-210-AD.

Applicability: Model A320-111, -211, and
—231 airplanes, as listed in Airbus Industrie
Service Bulletin A320-32-1058, Revision 2,
dated June 16, 1993, certificated in any
category.

Compliance: Required as indicated, unless
actomplished previously.

To prevent a delay in sensing by the air-
to-ground logic system that the airplane is on
the ground, which could prevent the airplane
from achieving the landing distances
specified in the FAA-approved Airplane
Flight Manual (AFM), accomplish the
following;

(a) Within 12 months after the effective
date of this AD, modify the currently
installed ong-stage sheck absorbers to two-
stage shock absorbers in accordance with
Airbus Industrie Service Bulletin A320-32-
1058, Revision 2, dated June 16, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators

shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in

accordance with FAR 21.197 and- 21.199 to

operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
December 22, 1993.

Ronald T. Wojnar,

Manager, Transport Airplane Directorate,
Alrcraft Certification Service.

[FR Doc. 93-31744 Filed 12-28-93; 8:45 am}
BILLING CODE 4910-13-P

14 CFR Part 39

_[Docket No. 93-NM-170-AD])

Airworthiness Directives; Boeing
Model 737-100, -200, and -200C Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Notice of proposed rulemaking
(NPRM). '

SUMMARY: This document proposes to
revise an existing airworthiness
directive (AD), applicable to all Boeing
Model 737-100, 200, and -200C series
airplanes, that currently requires
periodic inspections to detect missing
nuts and/or damaged secondary support
hardware adjacent to the engine aft
mount, and replacement, if necessary.
This action would provide for an
optional terminating action, which, if
accomplished, would eliminate the
need for certain inspections. This
proposal is prompted by the
development of a modification that will
prevent wearing of the secondary
support. The actions specified by the
proposed AD are intended to prevent
failure of the secondary support to
sustain engine loads, in the event of
failure of the aft engine mount cone
bolt, which could result in engine
separation from the wing.

DATES: Comments must be received by
February 24, 1994. ,
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
170-AD, 1601 Lind Avenuse, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,

Monday through Friday, except Federal -

holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124--2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Thomas Rodriguez, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office (ACO), 1601
Lind Avenue, SW., Renton, Washington
88055-4056; telephone (206) 227-2779;
fax {206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be

considered before taking action on the.
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-170~AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-170-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On April 5, 1991, the FAA issued AD
91-09-14, Amendment 39-6972 (56 FR
18696, April 24, 1991}, applicable to all
Boeing Model 737-100, -200, and
—200C series airplanes, to require
periodic inspections to detect missing
nuts and/or damaged secondary support
hardware adjacent to the engine aft
mount, and replacement, if necessary.
That AD also allows certain worn
secondary support load limiter through-
bolts to continue to be used on the
airplane, if alternative inspection
techniques are used for the cone bolt -
itself. That action was originally
prompted by reports of failure of aft
engine mount cone bolts which, in one
case, led to the separation of an engine
from the airplane. The requirements of
that AD are intended to prevent failure
of the secondary support to sustain
engine loads, in the event of failure of
the aft engine mount cone bolt, which
could result in engine separation from

the wing.

Since the issuance of that AD, the
manufacturer has developed design
changes that will prevent wearing of the
secondary support. Worn parts of the
secondary support system could lead to
failure of the secondary support system,
if fatigue fracture should occur in the aft
engine mount cone bolt. The FAA has

_ reviewed and approved Boeing Service

Bulletin 737-71-1289, dated August 19,
1993, that describes procedures for
replacement of the currently-installed
secondary support with a new, modified
secondary support. The modified

“secondary support has been revised

with the latest design configuration that
will prevent wearing of the secondary
support, in the event of failure of the aft
engine mount cone bolt, which could
result in engine separation from the
wing.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would .
revise AD 91-09~14 to continue to
require periodic inspections to detect
missing nuts and/or damaged secondary
support hardware, and replacement, if
necessary. The proposed AD would also
continue to allow certain worn
secondary support load limiter through-
bolts to continue to be used on the
airplane, if alternative inspection
techniques are used for the cone bolt
itself. Additionally, the proposed AD
would provide for replacement of the
existing aft engine mount secondary
support with a new, modified secondary
support, as optional terminating action
for certain requirements of this AD. If
accomplished, such replacement would
eliminate the need for the inspections
currently required by the AD, with the
exception of the inspections to detect
broken aft cone bolts required by
paragraph (a)(1). The replacement of the
secondary support would be required to
be accomplished in accordance with the
service bulletin described previously.

The format of the proposed revised
AD has been revised to be consistent
with the Federal Register style.

There are approximately 1,144 Model
737 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 432 airplanes of U.S.
registry would be affected by this
proposed action.

The actions currently required by AD
91-09-14 take approximately 3 work
hours per airplane to accomplish, at an
average labor rate of $55 per work hour.
Based on these figures, the total cost
impact of the currently required actions
on U.S. operators is estimated to be
$71,280, or $165 pef airplane

This proposed revision of AD 91-09-
14 would add no new additional costs
to operators, since it would merely
provide for an optional installation that
would provide terminating action for
certain requirements. Should an
operator elect to accomplish the
installation, the associated modification
would take approximately 30 work
hours per airplane to accomplish The
average labor rate is $55 per work hour
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Required parts would cost
approximately $6,818 per airplane.
Based on these figures, the total cost of
accomplishing the proposed optional
installation is estimated to be $8,468 per
airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this

" proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule’” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421’
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended])

2. Section 39.13 is amended by
removing amendment 39-6972 (56 FR
18696, April 24, 1991), and by adding -
a new airworthiness directive (AD), to
read as follows:

Boeing: Docket 93-NM-170-AD. Revises AD
91-09-14, Amendment 39-6972.
Applicability- All Model 737-100, -200,
and 200C series airplanes, certificated in

any category

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the secondary support
to sustain engine loads, in the event of failure
of the aft engine mount cone bolt, which
could result in engine separation from the
wing, accomplish the following:

(a) Within the next 45 landings after May
20, 1991 (the effective date of AD 91-09-14,
amendment 39-6972), accomplish the
following:

(1) Inspect the aft mount cone bolt -
indicator for groper alignment. Improper
alignment indicates a broken aft cone bolt.
Broken cone bolts must be replaced, prior to
further flight, with bolts that have been
inspected in accordance with Boeing Alert
Service Bulletin 737-71A1212, dated
December 22, 1987, using magnetic particle
inspection techniques. Repeat the inspection
of the indicator at intervals thereafter not to
exceed 45 landings.

(2) Unless previously accomplished within
the last 255 landings, inspect the aft mount
co.e bolt improved secondary support for
missing nuts, evidence of bolt wear, and
disbonded honeycomb core in accordance
with Boeing Service Bulletin 737-71-1250,
dated June 14, 1990. Except as provided in
paragraph (b) of this AD, missing nuts, bolts
worn outside the limits spécified in the
service bulletin, or disbonded honeycomb
core must be replaced, prior to further flight,
with new or repaired identical parts. Repeat
the inspection at intervals not to exceed 300
landings.

(b} Perform the following inspections if
discrepant hardware is found during the
inspections required by paragraph (a)(2) of
this AD, and replacement hardware is not
immediately available:

(1) Prior to further flight, and thereafter at
intervals not to exceed 300 landings, inspect
for cracks in the aft engine mount cone bolt,
in accordance with Boeing Alert Service
Bulletin 737~71A1212, dated December 22,
1987, using ultrasonic inspection techniques.
Replace cracked cone bolts, pricr to further

" flight, with bolts that have been inspected in

accordance with the above service bulletin,
using magnetic particle inspection
techniques. Replacement (newly installed)
cone bolts must be ultrasonically inspected
for internal cracking in accordance with the
provisions of this paragraph at intervals not
to exceed 300 landings.

(2) At the next ultrasonic inspection, as
required by paragraph (b)(1) of this AD,
unless previously accomplished within 150

" to 300 landings after cone bolt installation,

accomplish a torque check to verify that the
cone bolt is torqued to the proper torque
limit specified in the approptiate Boeing
maintenance manual. This check is to be
accomplished without loosening the bolt.
After every cone bolt installation, accomplish
the torque check procedure required by this

. paragraph, between 150 landings and 300

landings following installation. Replacement
of discrepant hardware in accordance with
paragraph (a)(2) of this AD constitutes
terminating action for the requirements of
this paragraph.

(i) If the cone bolt torque is below one-half
the specified torque, remove the cone bolt -
and replace it with a serviceable bolt.

(ii) If the cone bolt torque is equal to, or
above one-half the specified torque, but
below the specified torque, re-torque to the
specified level and re-check the torque

within the next 150 to 300 landings. If, at that

time, the torque is below 90 percent of the
specified torque, replace the cone bolt with
a serviceable bolt.

(c) Replacement of the existing aft engine
mount secondary support with a new,
modified secondary support, Kit Number
65C37057~1, in accordance with Boeing
Service Bulletin 737-71-1289, dated August
19, 1993, constitutes terminating action for
the inspections required by paragraphs (a)(2)
and (b), (b)(1), and (b)(2} of this AD.

(d) An alternative method of compliance or

adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

{e) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
December 22, 1993. .

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 93-31745 Filed 12-28-93; 8:45 am)
BILUNG CODE 4910-13-P

14 CFR Part 39
[Docket No. 93-NM-188-AD)

Airworthiness Directives; Canadair
Model CL-600-2A12 (CL~601) and CL~
600-2B16 (CL-601-3A) Serles
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adopfibn 6f a new airWworthiness  *
-directive (AD) that is applicable to
certain Canadair Mode]l CL-600~-2A12
and CL-600-2B16 series airplanes. This
proposal would require a one-time
visual inspection to verify proper
installation of shoulder bolts and to
detect damage of the adjacent flap
actuator housings, and correction ot
discreépancies. This proposal is
prompted by a report of failure of the
flap actuator on the left wing inboard
flap. The actions specified by the
proposed AD are intended to prevent
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asymmetric deployment or retraction
{blow back) of the flaps, which could
reduce controllability of the airplane.

DATES: Comments must be received by
‘February 24, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM—
188-AD, 1601 Lind Avenue, SW.,
Renton, Washington 88055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Ing., Canadair, Aerospace
Group, P.O.' Box 6087, Station A,
Montreal, Quebec H3C 3G9, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Engine and Propeller Directorate, New
York Aircraft Certification Office, 181
South Franklin Avenue, room 202,
Valley Stream, New York.

FOR FURTHER INFORMATION CONTACT:
Danko Kramar, Aerospace Engineer,
Systems and Equipment Branch, ANE-
173, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New
York 11581; telephone (516) 791-6428;
fax (516) 791-9024.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
pr(:gosed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-188-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-188-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

Transport Canada Aviation, which is
the airworthiness authority for Canada,
recently notified the FAA that an unsafe
condition may exist on certain Canadair
Model CL-600-2A12 (CL~601) and CL-
600-2B16 (CL-601-3A) series airplanes.
Transport Canada Aviation advises that
a report has been received of failure of
the flap actuator on the left wing
inboard flap at Wing Station 76.50 on
one of these airplanes. Subsequent
investigation revealed that the ball
screw assembly on the flap actuator
broke into two pieces approximately 2
inch from the shoulder bolt and gearbox
housing. The cause of the breakage
apparently has been attributed to
improper installation of the shoulder
bolt that secures the flap actuator
trunnion block to the wing trailing edge.

Improper installation of the shoulder
bolt could also cause overloading of the
ball screw assembly and damage of the
gearbox housing, which could result in
failure of both actuators on the same
flap. If the actuators fail, possible
asymmetric deployment or retraction
{blow back) of the flaps could occur,
which could reduce the controllability
of the airplane.

Canadair has issued Alert Service
Bulletin A601-0415, dated June 25,
1993, that describes procedures for:

1. Performing a one-time visual
inspection to verify proper installation
of shoulder bolts and to detect damage
of adjacent flap actuator housings;

2. Reinstalling improperly installed
shoulder bolts;

3. Performing an eddy current or dye
penetrant inspection to detect cracking
of the hinge fitting lugs on the flap
actuator;

4. Replacing cracked lugs with new or
serviceable parts; and

5. Replacing shoulder bolts and
darnaged flap actuators with new or
serviceable parts. '

Transport Canada Aviation classified
this service bulletin as mandatory and

issued Canadian Airworthiness

_Directive CF-93-18, dated July 23, 1993

in order to assure the continued
airworthiness of these airplanes in
Canada.

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.
Pursuant to this bilateral airworthiness
agreement, Transport Canada Aviation
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of Transport
Canada Aviation; reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
a one-time visual inspection to verify
proper installation of shoulder bolts,
and to detect damage of adjacent flap
actuator housings. Correction of any
discrepancy found would be required
prior to further flight. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

The FAA estimates that 196 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed visual
inspection, and that the average labor
rate is $55 per work hour. Based on
these figures, the total cost impact of the

‘proposed AD on U.S. operators is

estimated to be $10,780, or $55 per
airplane. This total cost figure assumes
that no operator has yet accomplished
the proposed requirements of this AD
action. '

If replacement of any hinge fitting lug,
shoulder bolt, or flap actuator is
necessary, accomplishment of such
replacement would entail
approximately 12 work hours, at an
average labor rate of $55 per work hour
Required parts would be provided by
the manufacturer at no cost to the
operator. Based on these figures, the
total cost of any necessary replacement
is estimated to be $660 per replaced
itemn.

The regulations proposed herein
would not have substant:al direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
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-12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I

certify that this proposed regulation (1)
is not a “significant regulatory action’’
under Executive Order 12866; (2) is not
a “significant rule"’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES. '

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a}, 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Canadair: Docket 93-NM-188-AD.

Applicability: Model Cb-600-2A12 series
airplanes, serial numbers 3002 through 3066,
inclusive; and Model CL-600-2B16 series
airplanes, serial numbers 5001 through 5131,
inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent asymmetric deployment or
retraction (blow back) of the flaps, which -
could reduce the controllability of the
awrplane, accomplish the following:

_ (a) within 30 days after the effective date
of this AD, conduct a visual inspection to
verify the proper installation of shoulder
bolts, and to detect damage of adjacent flap
actuator housings, in accordance with
Canadair Alert Service Bulletin A601-0415,
dated June 25, 1993 (hereafter referred to as

. “the alert service bulletin”). '

Note: Inspections accomplished prior to
the effective date in accordance with
Canadair Alert Service Wire TA601-0415~

036, dated May 3, 1993, are considered to be
in compliance with this paragraph.

(b) If all shoulder bolts are found to be
installed properly and no flap actuator
housings are found to be damaged, no further
action is required by this AD.

(c) If any shoulder bolt is found to be
improperly installed, but no flap actuator
housing is found to be damaged, prior to
further flight, remove the improperly
installed shoulder bolt and reinstall it in
accordance with the alert service bulletin.

(d) If any flap actuator housing is found to
be damaged (as defined in the alert service
bulletin), prior to further flight, accomplish
the requirements of paragraphs (d)(1) and
(d)(2) of this AD:

(1) Perform either an eddy current
inspection or a dye penetrant inspection to
detect cracking of the hinge fitting lugs on
the flap actuator in accordance with the alert
service bulletin. If any cracking is detected,
prior to further flight, replace the hinge
fitting lug with new or serviceable parts in
accordance with the alert service bulletin,

(2) Replace the shoulder bolt and damaged
flap actuator with new or serviceable parts in

- accordance with the service bulletin.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACQ), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
December 22, 1993.

Bill R. Boxwell, v

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 93-31743 Filed 12-28-93; 8:45 am}
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration .

21 CFR Part 101
{Docket No. 93N-0289 et al.]

RIN 0805-AD08 ,
Food Labeling; Health Claims for
Dietary Supplements; Correction

AGENCY: Food And Drug
Administration, HHS.

ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
proposed rule that appeared in the
Federal Register of October 14, 1993 (58

_FR 53296). The document proposed not

to authorize health claims relating to an
association between fiber and cancer,
fiber and heart disease, antioxidant
vitamins and cancer, omega-3 fatty
acids and coronary heart disease, and
zinc and-immune function in the elderly
on the label or in the labeling of dietary -
supplements of vitamins, minerals, -
herbs, or other similar nutritional
substances. The document was
published with some errors. This
document corrects those errors.
DATES: Written comments by December
13, 1993.
FOR FURTHER INFORMATION CONTACT:
Lajuana D. Caldwell, Office of Policy
(HF=27), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301—443-2994.
In FR Doc. 93-25029, appearing on
page 53305, in the Federal Register of
Thursday, October 14, 1993, the
following corrections are made:

§101.71 [Corrected]

1. On page 53305, in the 3d column,
beginning in line 2, amendatory
instruction number 2, is corrected by
removing the phrase “of paragraph (a)"”,
and in line 7, the paragraph designation
“(a)” is removed from § 101.71
introductory text.

Dated: December 22, 1993.

Michael R. Taylor,

Deputy Commissioner for Policy.

[FR Doc. 93-31717 Filed 12-23-93; 8:11 am|
BILLING CODE 4160-01~F

DEPARTMENT OF STA1E
Bureau of Consular Affairs

22 CFR Part a2
[Public Notice 1925)

Visas; Documentation of Immigrants
Under the Immigration and Nationality
Act, as Amended :

AGENCY: Bureau of Consular Affairs,
Department of State.

ACTION: Notice of proposed rule.

SUMMARY: This notice proposes
regulations to implement sections
201(a)(3), 201(e)}, 203(c), 203(e}(2), and
204(a)(1)(G) of the Immigration and
Nationality Act, as amended. These
sections were added to the Act by
Public Law 101-649, the Immigration
Act of 1990, but with a delayed effective
date. Taken together, these sections of
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law establish, effective for Fiscal Year
1995 and thereafter, an annual
numerical limitation of 55,000 for
diversity immigrants. Aliens who are
natives of countries determined by
specified mathematical computations
based upon population totals and totals
of specified immigrant admissions over
a five-year period will be able to
compete for immigration under this
limitation.

Selection of immigrants under this,
limitation will be at random from
among those who submit petitions for
consideration during application
periods established by the Department
and who meet certain requirements as to
education or occupational qualification.
DATES: Written comments must be
received on or before January 28, 1994.
ADDRESSES: Interested persons are
invited to submit comments in
duplicate to: Director, Office of
Legislation, Regulations, and Advisory
Assistance, Visa Office, Department of
State, Washington, DC 20522-0113.
FOR FURTHER INFORMATION CONTACT:
Cornelius D. Scully, 111, Director, Office
of Legislation, Regulations, and
Advisory Assistance, (202} 663-1184.

SUPPLEMENTARY INFORMATION:
General

Among the major revisions to United
States immigration law contained in the
Immigration Act of 1990, Public Law
101-649, was the establishment of a
permanent system for the selection of
immigrants on an at-random basis from
among aliens meeting certain
requirements who petition for
consideration during specified anr.ual
application periods. A comparison of
the provisions applicable here with
those of certain earlier temporary
enactments—section 314 of Public Law
99-603 (the NP-5 program), section 3 of
Public Law 100-658 {the OP-1 program)
and section 132 of Public Law 101-649
(the AA-1 program)—indicates that,
both conceptually and operationally,
these provisions are modeled upon the
earlier ones. There are, however,
important differences as well. Where the
statutory provisions applicable here
track provisions in the earlier
enactments, the regulatory provisions
based upon them will generally track

“earlier regulatory provisions.

Numerical Limitations

Section 201(e) specifies that the
annual limitation on immigration under
section 203(c) shall be 55,000. Section
203(c)(1) establishes a very complex
system for the apportionment of the
total limitation. The world is divided
into six regions for this purpose—

Africa, Asia, Eurbpe. North America
{other than Mexico), Oceania, and South
America (including Mexico, Central

‘America and the Caribbean).

The Attorney General is required to
determine total admissions o
preference and immediate relative
immigrants over the most recent five-
year period for which statistics are
available, world-wide, by region and by
individual foreign state. Using these
figures, the Attorney General is to
identify both high admission regions
and high admission foreign states. A
region whose admissions total is greater
than one-sixth of the world-wide total is
a high admission region; a region whose
admissions total is one-sixth or less of
the world-wide total is a low admission
region. A foreign state whose
admissions total is greater than 50,000
is a high admission foreign state; a
foreign state whose admissions total is
50,000 or less is a low admission foreign
state.

The Attorney General is next required

- to determine (using available estimates}
the population of each of the six regions

{not including the population of any
high admission foreign state located in
that region) and to use those totals in
determining the apportionment of the
world-wide limitation of 55,000 among
the six regions. The mathematical
computations involved are rather
complicated, but the underlying
objective is to ensure that a greater share
of the 55,000 total is apportioned to low
admission regions than to high
admission regions. In effect, there will
be established quotas for each of the six
regions and natives of each region will
compete for that partion of the total
established as the quota for that region.
There is, in addition, however, a
provision allowing for the unused
portion (if any) of a regional quota to be
distributed proportionally among the
other regions.

Only two provisions specifically
address the apportionment of the
limitation among individual foreign
states. First, high admission states are
excluded entirely from the
apportionment. Second, there is a limit
of 7 percent of the world-wide total—
3,850—on the use of visas by natives of
any single foreign state.

The Department does not propose to
include in its regulations detailed
provisions regarding the determinations
described above and does not intend to
discuss them in greater detail than given
above. Section 203(c) imposes upon the
Attorney General, not the Secretary of
State, the responsibility for making
these calculations and determinations.

‘The Department is informed that the

Immigration and Naturalization Service

has undertaken this task. That Service
will transmit its determinations and

. calculations to the Department when

they are completed. The Department
envisions that they will have been
received by the time the final rule is
ready for promulgation and will include
them in the Supplementary Information
which will accompany the final rule, as
well as giving them appropriate public
dissemination through other established
means.

Eligibility To Compete

As has been explained above, section
203{c) provides that the number of visas
to be made available to natives of high
admission countries is zero. For this
reason, the Department proposes to
prohibit natives of such countries from
competing for selection.

It will be noted that the list of such
countries may change from year to year
since the basis for determining which
countries are high admission countries
is the total of immediate relative and
preference immigrant admissions for the
most recent five-year period for which
statistics are available. Thus, the Service
will have to make the determinations
required by statute annually.

he Department is taking this
occasion to incorporate the definition of
“native” into its permanent regulations.
For many years, there was no regulatory
definition of this word. In 1991, the
Department decideéd to include one in
the regulations promulgated at part 43
of title 22, Code of Federal Regulations,
to implement section 132 of Public Law
101-649—the AA-1 program. Those
regulations are, however, temporary in
character because section 132 is itself
limited to a three-year period.

The definition was included in part
43 because of the great volume of
questions about the word “native”. Part
43 will be repealed in due course, once
the final year of the AA-1 program has
been completed, and the Department
believes it is desirable to establish the

"definition of “‘native” on a permanent

basis. Substantively, the proposed
definition here is identical with that
already promulgated in part 43.

Education or Work Experience ~

Section 203(c)(2) disqualifies from
receiving a diversity visa any alien who
does not have either a high school
education or its equivalent or two years
experience (within the five-year period
immediately preceding the date of visa
application) in an occupation requiring
two years or more for qualification in
the occupation.

The Department proposes to interpret
the phrase “high school education or its
equivalent” to apply only to courses of
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study. As the Department sees it, thé
separate provision for qualification on
the basis of work experience reflects an
intent that this phrase be so interpreted.
With respect to the question whether an
alien’s work experience meets the
statutory requirement, the Department
proposes to rely upon the “Dictionary of
Occupational Titles", published by the
Employment and Training
Administration of the Department of
Labor.

Operationally, the Department saw
three possible ways to implement this
requirement—{1) require competitors for
selection to include documentation of
their education or work experience with
their applications for selection; (2)
require applicants for selection to attest
to their education or work experience
when applying for selection but require
corroborating documents only at the
time of visa interview and, therefore,
only for those selected; or (3) ignore the
requirement entirely in the selection
process and deal with the requirement
only through the visa processing system
and only for those selected.

While the first two alternatives havs
certain benefits, the operational burdens
which would result from adoption of
either of them made it necessary to turn
to the third alternative. Accordingly, the
Department is proposing that applicants
for selection not be required to include
any information as to their education or
work experience in their petition for
selection. That information and
corroborating documents would be
required oaly of those selected and
submitted for review only as part of the
formal application for an immigrant
visa.

Location of Alien

The Department wishes to answer
before it is asked a question which will
undoubtedly arise in the minds of those.
having an interest in this program—
whether competition in this program is
limited to aliens in the United States or
outside the United States. As was the
case with the predecessor programs .
already mentioned abave, there is no
restriction in this respect on

" competition. Aliens who otherwise mest
the requirements for competition may
compete whether they are in the United
States or in a foreign country. Moreover,
an alien who is in the United States
need not be in lawful status to compete.

Form of Application

Those familiar with the predecessors
of this program—the NP-5, OP-1, and
* AA-1 programs—will recall that the
Department did not create a formal
application form for use by those
wishing to compete for selection in

those programs. After considering this
question again in this connectien, the
Department has again concluded that a
formal application form should net be
created. While there are factors in this
program which would support creation
of a petition form, theologistical and
other operational problems associated
with the creation, printing and
distribution world-wide of a petition
form argued strongly against doing so.
Accordingly, the Department is
proposing that the petition be, as has
been the case in the predecessor
programs, a blank sheet of paper on
which the petitioner will type or legibly
print, using the Roman alphabet, his or
her name, date and place of birth, and
current mailing address. A married
petitioner will include the name and
date and place of birth of the spouse and

- of any children.

Mail-in Periods

The Department contemplates that the
annual application period will last
about one month, Tge application
period for selection for fiscal year 1995
will likely be held in the spring or early
summer of 1994 in order to ensure time
for the selection of applicants and their
notification in time to permit the
commencement of visa issuance in the
first month of fiscal year 1995 {October
1994). .

Mail-in and Selection Process and
Requirements

The mail-in and selection processes
will be very similar to those employed
in the OP-1 program and the last two
years of the AA-1 program, but with
one important difference. To facilitate
the automated processing of the
envelopes, the Department is proposing
to require that they be between 6 and 9

-inches (15 cm to 24 cm) in length and

between 3%z and 4%z inches (9 cm to 11
cm) in width, as has been done in the
past. As was also the case with the OP-
1 and AA-1 programs, envelopes
received at the designated address
during the mail-in period will be
reviewed as received and those meeting
the regulatory requirements will be
numbered sequentially.

It is here that the procedurs must vary
from that followed in the OP-1 and AA~
1 programs. Becauss of the
establishment of regional quotas, thers
will have to be a separate aumbering
sequence for each region in order to
ensure that natives of each region are
competing only with each other and not
with natives of other regions. The
Department intends to use numbering
sequences as follows—aAfrica
00,000,001—19,998,999; Asia
20,000,000 39,999,999; Europs

40,000,000—58,999,999; South America
60,000,0080—79,999,999; Oceania
80,000,000—89,999,999; North America
90,000,000—99,999,999. The computer
program to be used for the actual
selection process will have to make six
distinct selections, one for each region.

The Department wishes to emphasize
the importance of one seemingly minor
requirement—that the alien include on
the mailing envelope the name of the
country of which the alien is a native
Because of the need to sort the
envelopes into six groups according to
region, identification of the country of
which the alien is a native on the
envelope becomes indispensable.
Accordingly, the Department will set
aside and give no further consideration
to-any envelope which does not bear
this information.

Once the envelopes have been sorted
and numbered, the computer program
will be activated to generate at random
the rank order for each region.
Thereafter, an appropriate quantity of
envelopes identified accarding to rank
order will be opened. The petitions will
be reviewed to ensure that sach
applicant has furnished the necessary
information. Those who have not done
so will receive no further consideration.
For those who have, the processing of
the selected applications will be similar
to that carried out in the recent AA-1
program.

A notice of selection will be sent to
each applicant at the mailing address
specified. Instructions for further action
will be included with the notice. As has
been the case in the predecessor
programs, applicants in the United
States who meet the requirements for
adjustment of status generally will have
the option of applying for adjustment of
status. Those outside the United States
or who, although in the United States,
are barred from adjustment of status will
have to process their application
through the consular office designated.

Also, the Department proposes to
make technical amendments to 22 CFR
42.51(b), Allocation of numbers, and 22
CFR 42.54(a)(2), Order of consideration.
The proposed technical amendments are
designed solely to make the two
sections conform mars exactly ta the
statutory requireraents for the
administration of the numerical
limitations applicable to Diversity
Immigrants.

Finally, the Department proposes to .
add a new §40.104 to part 40 in order
to provide an appropriate regulatory
basis for the refusal of an application
under INA 203(c) because the applicant
does not meet either the education or
work expserience requirement provided
in INA 203(c}(2).
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This final rule is not expected to have
a significant impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

In addition, this rule does not impose
information collection requirements
under the provisions of the Paperwork
Reduction Act of 1980. This rule has
bee= reviewed as required by E.O..
12778 and certified to be in compliance
therewith. It has also been reviewed
under E.O. 12866 and determined to be
consistent therewith.

List of Subjects in 22 CFR Parts 40 and
42

Aliens, Definitions, Documentation,
Immgrants, Numerical limitations,
Registration, Visas.

Accordingly, it 1s proposed to amend
22 CFR parts 40 and 42 as follows-

PART 40—[AMENDED]

1. The authority citation for part 40
would continue to read:

Authority: Sec. 104, 66 Stat. 174, 8 U S.C.
1104; Sec. 109(b)(1), Sec. 131 of Public Law
101-649, 104 Stat. 4997

2. Sec. 40.1 is amended by
redesignating paragraphs (1) through (r)
as paragraphs (m) through (s},
respectively, and by adding a new
paragraph (1) to read as follows:

§40.1 Definitions.
* L] ® " "

(1) Native shall mean born within the
territory of a foreign state, or entitled to
be charged for immigration purposes to
that foreign state pursuant to section
202(b) of the Immigration and
Nationality Act, as amended.”

3. Part 40 is further amended by
adding a new § 40.104 to subpart K read
as follows:

§40.104. Applicant for immigrant visa
under INA 203(c).

An alien shall be ineligible to receive
a visa under INA section 203(c) if the
alien does not have a high school
education or its equivalent, as defined
in 22 CFR 42.33(a)(2), or does not have,
within the five years preceding the date
of application for such visa, at least two
years of work experience in an
occupation which requires at least 2
years of training or experience.

PART 42—[AMENDED]

3. The a\ithority citation for part 42 is
revised to read:
Authority: Sec. 104, 66 Stat. 174, 8 U.S.C.

1104; Sec. 109(b)(1); 91 Stat. 847; Sec. 131,
104 Stat. 4997, 8 U S.C. 1153 note

4. Sec. 42.33 is added to read as
follows:

§42.33 Diversity immigrants.

(a) General. (1) Eligibility to compete
for consideration under INA 203(c}) An
alien shall be eligible to compete for
consideration for visa issuance under
INA 203(c) during a fiscal year only if
he or she is a native of a low-admission
foreign state, as determined by the
Attorney Generadl pursuant to INA
203(c)(1}(E)(i), with respect to the fiscal
year in question; and if he or she has at
least a high school education or its
equivalent or, within the five years
preceding the date of application for a
visa, has two years of work experience
in an occupation requiring at least two
years training or experience.

(2) Definition of "high school
education or its equivalent.” For the
purposes of this section, the phrase
“high school education or its
equivalent” shall mean successful
completion of twelve years of
elementary and secondary education in
the United States or successful
completion in another country of a
formal course of elementary and
secondary education comparable to
completion of twelve years’ elementary
and secondary education in the United
States.

(3) Determinations of work
experience. The most recent edition of
the “'Dictionary of Occupational Titles”
published by the Employment and

Training Administration, Urited States

Department of Labor, shall be
controlling in determining whether a
particular occupation is one “which
requires at least 2 years of training or
experience’’ as provided in INA
203(c)(2).

(4) Limitation on number of petitions
ger year No more than one petition may
submitted by, or on behalf of, any
alien for consideration during any single

fiscal year. If two or more petitions for

_ any single fiscal year are submitted by,

or on behalf of, any alien, all such
petitions shall be void and the alien by
or for whom submitted shall not be
eligible for consideration for visa
issuance during the fiscal year in
question.

(5) Northern Ireland. For purposes of
determining eligibilify to file a petition
for consideration under INA 203(c) for
a fiscal year, the districts comprising
that portion of the United Kingdom of
Great Britain and Northern Ireland,
known as “Northern Ireland" shall be

“treated as a separate foreign state. The

districts comprising “Northern Ireland”
are Antrim, Ards, Armagh, Ballymena,
Ballymoney, Banbridge, Belfast, '
Carrickfergus, Castlereagh, Coleraine,
Cookstown, Craigavon, Down,
Dungannon, Fermanagh, Larne,
Limavady, Lisburn, Londonderry,

Magherafelt, Moyle, Newry and Mourne
Newtownabbey, North Down, Omagh,
and Strabane.

(b} Petition for consideration—(1)
Form of petition. An alien claiming to
be entitled to compete for consideration
under INA 203(c) shall file a petition for
such consideration. The petition shall
consist of a sheet of paper on which
shall be typed or legibly printed in the
Roman alphabet the petitioner’s name;
date and place of birth (including city
and county, province or other political
subdivision, and country); namels] and
date{s]) and place[s) of birth of spouse
and child[ren], if any; and a current
mailing address.

(2} Submission of petition—(i)
General. A petition for consideration for
visa issuance under INA 203{c) shall be
submitted by mail to the address
designated by the Department for that
purpose. The Department shall establish
a period of not less than thirty days
during each fiscal year during which
petitions for consideration during the
next following fiscal year may be
submitted. Each fiscal year, the
Department shall give timely notice of
both the mailing address and the exact
dates of the application period, through
publication in the Federal Register and
such other methods as will ensure the
widest possible dissemination of the
information, both abroad and within the
United States.

(ii) Form of mailing. Petitions for
consideration under.this section shall be
submitted by normal surface or air mail
only. Petitions submitted by hand,
telegram, FAX, or by any means
requiring any form of special handling
or acknowledgement of receipt will not
be given consideration. The petitioner
shall type or print legibly, usinF the
Roman alphabet, on the upper left-hand
corner of the envelope in which the
petition is mailed his or her full name
and mailing address, and the name of

“the country of which the petitioner is a

native, as shown on the petition itself.
Envelopes shall be between 6 and 9
inches (15 cm to 24 cm) in length and
between 3%z and 4% inches (9 cm to 11
cm) in width. Envelopes not bearing this
information and/or not conforming to
the restrictions as to size shall not be
processed for consideration.

(c) Processing of petitions. Envelopes
received at the mailing address during
the application period established for
the fiscal year in question and meeting
the requirements of paragraph {b) shall
be assigned a number in a separate
numerical sequence established for each
regional area specified in INA
203(c){(1)(F). Upon completion of the
numbering of all enveinpes, all numbers
assigned for each region shall be
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separately rank-ordered at rendom by a
computer using standard computer
software for this purpose. The
Department shall then selact in the rank
orders determined by the computer
program a quantity of envelopes for
each region estimated to be sufficient to
ensure, to the extent possible, usage of
all immigrant visas authorized under
INA 203(c) for the fiscal year in
question.

(d) Approval of petitions. Envelopes
selected pursuant to paragraph (c) of
this section shall be opened and
reviewed. Petitions which are legible
and contain the information specified in
subsection (b) of this section shall be
approved for further consideration.

o) Validity of approved petitions. A
petition approved pursuant o
subsection {d) of this section shall be
valid for a period not to exceed
Midnight of the last day of the fiscal
year for which the petition was
submitted.

{(f) Order of consideration. Further
consideration for visa issuance of aliens
whose petitions have been approved
pursuant to paragraph (d) of this section
shall be in the regional rank orders
established pursuant to subsection (c) of
this section.

(8) Further processing. The
Department shall inform applicants
whose petitions have been approved
pursuant to subsection {d) of this
- section of the steps necessary to mest
the requirements of INA 222(b) in order
to apply formally for an immigrant visa.

(h) Maintenance of information
concerning petitioners who are visa
recipients. (1) The Department shall
compile and maintain the following
information concerning petitioners to
whom immigrant visas are issued under
INA 203(c)—

(i) Age:

(ii) Country of birth;

(iii) Marital status;

(iv) Sex;

{v) Level of education; and

(vi) Occupation and level of
occupational qualification.

(2) Names of visa recipients shall not
be maintained in connection with this
information and the information shall
be compiled and maintained in such
form that the identity of visa recipients
cannot be determined therefrom.

5. Sec. 42.51(b) is revised to read as
follows: -

§42.51 Department control of numerical
limitations. ]

{(b) Allocation of numbers. Within the
foregoing limitations, the Department '
shall allocate immigrant visa numbers
for use in connection with the issuance

of immigrant visas and adjustments
based on the chronological order of the
priority dates of visa applicants
classified under INA 203(a) and (b)
reported by consular officers pursuant
to § 42.55(b) and of applicants for
adjustment of status as reported by
officers of the INS, taking into account
the requirements of INA 202(e) in sach
allocations. In the case of applicants
under INA 203(c), visa numbers shall be
allocated within the limitation for each
specified geographical region in the
random order determined in accordance
with §42.33(c} of this part.

8. Sec. 42.54(a)(2) is revised to read as
follows:

§42.54 Order of consideration.

(a) * & &

(2) Beginning with fiscal year 1995, in
the random order established by the
Secretary of State for each region for the
fiscal year for applicants entitled to
status under INA 203(c).

Dated: December 14, 1993.

David L. Hobbs,

Deputy Assistant Secretary for Consular
Affairs.

(FR Doc. 83-31528 Filed 12-28-93; 8:45 am]
BILUING COOE 4710-06-

‘DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 570
[Docket No. ‘R-93-1684; FR-3415-P-01)
RIN 2506—-AB60

Joint Community Development
Program: Institutions of Higher
Education anx States/Units of General
Local Government; Special Purpose
Grants

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish the requirements and
procedurss for awarding and
administering special purpose grants
under Title I of the Housing and
Community Development Act of 1974,
as amended by the Housing and .
Community Development Act of 1992,
to states and units of general local | .
government and institutions of higher
education with demonstrated capacity

to carry out eligible activities, that
jointly submit applications to HUD.
DATES: Comment due date February 28,
1994,

ADDRESSES: Interested persons are
invited to submit comments regarding
the proposed rule the Rules Docket
Clerk, Office of General Counsel, room
10276, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410. Comments
should refer to the above dacket number
and title. Copies of all written
comments received will be available for -
public inspection and copying between
7:30 a.m. and 5:30 p.m. weekdays in the
Office of the Rules Docket Clerk, at the
address listed above.

FOR FURTHER INFORMATION CONTACT:
Jerome B. Friedman, Technical
Assistance Division, Office of Technical
Assistance, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410, {202) 708-
3176. The Telecommunications Device
for the Deaf (TDD) number is (202) 708—
2565. (These are not toll free numbers.)

SUPPLEMENTARY INFORMATION:
I. Paperwork Reduction Act

The information collection -
requirements contained in this proposed
rule have been submitted to the Office
of Management and Budget for review
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501~
3520). No person may be subjected to a
penalty for failure to comply with these
information collection requirements
until they have been approved and
assigned an OMB control number. The

* OMB control number, when assigned,

will be announced in the Federal
Register. Information on these
collection requirements is provided
later in-this preamble under Other
Matters. Send comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden, to
the Department of Housing and Urban
Develspment, Rules Docket Clerk, 451
Seventh Street, SW., room 10276,
Washington, DC 20410; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
HUD, Washington, DC 20503.

II. Background

Section 801(c}2) of the Housing and
Community Development Act of 1992
(Pub. L. 102-550, approved October 28,
1992) amended section 107 of title I of
the Housing and Community
Development Act of 1974 (42 U.S.C.
5301 et seq.) to add a new category of
special purpose grants. This new
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program -authorizes grants to states and
units of general local government and
institutions of higher education with
demonstrated capacity to carry out
eligible activities under title I that
jointly submit applications to HUD.
This rule proposes implementation of
this new grant authority. For ease of
reference, this new program may be
called the Joint Community
Development (CD) Program.

III. Summary of Proposed Rule

Following are the highlights of the
proposed rule that will govern the
grants under the Joint CD Program:

1. A new §570.411 is being added to
Subpart E, Special Purpose Grants, of
the Community Development Block
Grant (CDBG) regulations to govern
grants under this program. It should be
noted that § 570.400, which contains
general requirements for all special
purpaose grant programs, applies to this
new program as well. Additionally,
grantees will have to comply with the
Americans with Disabilities Act of 1990.

2. Section 570.411(b) provides
definitions for ‘‘demonstrated capacity”
and “institutions of higher education.”

3. Section 570.411(c] defines who the
eligible applicants are. It indicates that
an application must be filed jointly by

an institution of higher education and a
state or unit of general local '
government. This subsection also states
that HUD will fund eligible applicants
only once every two funding cycles.

4. Section 570.411(d) spells out the
role of each participant in the joint
applications. .

5. Section 570.411(e) defines the
eligible activities as those eligible under
the basic CDBG regulations found in
subpart C of part 570. It also makes clear
that these-activities may be designed to
assist residents of colonias to improve
living conditions and standards within
colonias. )

6. Section 570.411(f) indicates that the
program will be run competitively
through publication of a Notice of
Funding Availability (NOFA).

7. Section 570.411(g) provides that
when an institution of higher education
or a state which is a joint applicant
proposes to carry out an activity within
the jurisdiction of one or more units of
general local government, then such
governments must approve the activity
and indicate that it is not inconsistent
with their community development
plan or program.

8. Section 570.411(h) provides a
general description of what will be
contained in each NOFA.

9. Sections 570.411 (i) and (j) detail
the selection criteria that HUD will use
to evaluate applications under each
NOFA competition. ‘

" 10. Section 570.411(1) spells out that
an applicant proposing housing
activities will have to provide evidence
of consistency with a Comprehensive
Housing Affordability Strategy (CHAS)
of the jurisdiction to be served.

11. Section 570.411(m) deals with the
citizen participation requirement under
the Joint CD Program. It is a modified.
version of the basic CDBG requirement
and is similar to that used in other
special purpose programs.

12. Section 570.411(n) provides
details on environmental review
responsibilities for this program.

Other Matters
Public Reporting Burden

The information collection
requirements contained in this proposed
rule have been submitted to the Office
of Management and Budget under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3520). The Department has
determined that the following
provisions contain information
collection requirements.

ANNUAL REPORTING BURDEN—24 CFR 570.411—JOINT COMMUNITY DEVELOPMENT

Number of b Total I| H

umber of responsas otal annual ours per

respondents per re- responses response Total hours

spondent -

APPHCAHON .......ecvcirrericrere st beseseesee e sbe et a st s e s e e eneneas 200 1 200 40 8,000

Quarterly reports 20 4 80 7 560

Final repotts .......... 20 1 20 4 80

RECOMKEBPING .....cvereerererarecreiersenereerrerasees e issesses s sese et s semsensaeserens 20 1 20 32 640
‘ 9,280

Executive Order 12866 Federalism implications when Environmental Finding

This proposed rule was reviewed by
the Office of Management and Budget
(OMB) under Executive Order 12866 on
Regulatory Planning and Review, issued
by the President on September 30, 1993,
Any changes made in the proposed rule
subsequent to its submission to OMB
are identified in the docket file, which
is available for public inspection in the
Office of the Rules Docket Clerk, room
10276, Department of Housing and
Urban Development, 451 Seventh Street,
SW, Washington, DC 20410.

Executive Order 12612, Federalism

The General Counsel, as the
designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies proposed
in this proposed rule would not have

~

implemented and, thus, are not subject
to review under the Order. Nothing in
the proposed rule implies any
preemption of State or local law, nor
does any provision of the proposed rule
disturb the existing relationship
between the Federal Government and
State and local governments.

Executive Order 12606, the Family -

The General Counsel, as the
designated Official under Executive
Order 12606, has determined that this
proposed rule would not have potential
significant impact on family formation,
maintenance, and general well-being,

and, thus, is not subject to review under
the Order.

A Finding of No Significant Impact
with regard to the environment has been
made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4321. The Finding of No
Significant Impact is available for public
inspection between 7:30 a.m. and 5:30
p.m. weekdays in the Office of the Rules
Docket Clerk, room 10276, 451 Seventh
Street, SW., Washington, DC 20410.

Regulatory Flexibility

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)}, the Undersigned
hereby certifies that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities inasmuch as the entities funded
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under this program will be relatively
few in number. Consequently, HUD
does not believe that a significant
number of small entities will be affected
by this program. The application
requirements associated with funding
under the program have been kept to the
minimum necessary for administration
of grant funds, and the Department does
not believe it is necessary or appropriate
to alter these requirements as they apply
to smail entities who may be
prospective grantees.

Semiannual Agenda

This proposed rule was listed as item
1580 in the Department’'s Semiannual
Agenda of Regulations published on
October 25, 1993 (58 FR 56402, 56438)
under Executive Order 12866 and the
Regulatory Flexibility Act. '

Catalog of Federal Domestic Assistance

The Joint Community Development
Program is listed in the Catalog of
Federal Domestic Assistance under
number 14.242.

- ‘List of Subjects in 24 CFR Part 570

Administrative practice and
procedure, American Samoa,
Community development block grants,
Grant programs—education, Grant
programs—housing and community
development, Guam, Indians, Lead
poisoning, Loan programs—housing and
community development, Low and
moderate income housing, New
communities, Northern Mariana Islands,
Pacific Islands Trust Territory, Pockets
of poverty, Puerto Rico, Reporting and
_recordkeeping requirements, Small
cities, Student aid, Virgin Islands.

Accordingly, 24 CFR part 570 is
proposed to be amended as follows:

PART 570—COMMUNITY
DEVELOPMENT BLOCK GRANTS

1. The authority citation for 24 CFR
part 570 would continue to read as
follows:

Authority: 42 U.S.C. 3535(d) and 5300-
5320.

2. Section 570.411 would be added to
subpart E to read as follows:

§570.411 Joint Community Development
Program.

(a8) General. Graggs under this section
will be awarded to states and units of
general local government and
institutions of higher education having
a demonstrated capacity to carry out
activities under title I of the Housing
and Community Development Act of
1974. For ease of reference, this program
may be called the Joint Community
Development Program. ,

- {b) Definitions. (1) Demonstrated
capacity to carry out eligible activities
under title I means recent satisfactory
activity by the institution of higher
education’s staff designated to work on
the program, including subcontractors
and consultants firmly committed to
work on the proposed activities, in title
I programs or similar programs without
the need for oversight by a state or unit
of general local government.

2) Institution of higher education
means a college or university granting 4-
year degrees and accredited by a
national or regional accrediting-agency
recognized by the Department of
Education.

{c) Eligible applicants. States, units of
general local government and
institutions of higher education. Each
application by a state or unit of general
local government must be filed jointly
in cooperation with an institution of
higher education. For all such approved
applications, the grant will be made to
the state or unit of general local
government. Each application by an
institution of higher education must be
filed by an institution with
demonstrated capacity to carry out
eligible activities under this part and
filed jointly with a state or unit of
general local government. For all such
approved applications, the grant will be
made to the institution of higher
education. An eligible applicant will not
be funded more frequently than once
every other funding cycle. Thus, for the
funding cycle after receiving funding,
otherwise eligible applicants will not be
deemed eligible. A state or unit of
general local government will not be
funded more frequently than once every
other funding cycle even if dling jointly
with a different institution of higher
education in each cycle. An institution
of higher education will not be funded
in consecutive funding cycles even if
funded one year directly and applying
jointly with a state’or unit of general

>local government in the next cycle. HUD

may limit the type of eligible applicant
to be funded. Any such limitations will
be contained in the Notice of Funding
Availability described below in
paragraph (h) of this section.

(dﬁiole of participants in joint
applications. A state, unit of general
local government or institution of higher
education may carry out eligible
activities approved in the joint

- applications. Where a state or unit of

general local government is the
recipient, the institution of higher
education will serve as a subrecipient.
The state or unit of general local
government will then be responsible for
oversight of and compliance and

-, performance by the institution of higher

education and, if necessary, providing
assistance to the institution of higher
education. Where the institution of
higher education is the recipient, it will
be responsible for oversight and
compliance and the state or unit of local
government will serve as a subrecipient.
The application will have to clearly -
delineate the role of each participant in
the joint application. The recipient must
have a subrecipient agreement with the
subrecipient meeting the requirements
of § 570.503. Any funding sanctions or
other remedial actions by HUD for
noncompliance or nonperformance,
whether by thestate or unit of general
local government or by the institution of -
higher education, shall be taken against
the grantee. The grantee may include
appropriate previsions for its rights of

" recourse in the subrecipient agreement

with the subrecipient. '

(e) Eligible activities. Activities that
may be funded under this section are
those eligible under 24 CFR part 570—
Community Development Block Grants,
subpart C—Eligible Activities. These
activities may be designed to assist
residents of colonias, as defined in
section 916(d) of the Cranston-Gonzalez
National Affordable Housing Act (Pub.
L. 101-625), to improve living
conditions and standards within
colonias. HUD may limit the activities
to be funded. Any such limitations will
be contained in the Notice of Funding
Availability described in paragraph (h)
of this section.

(f) Applications. Applications will
only be accepted from eligible
applicants in response to a publication
of a Notice of Funding Availability
(NOFA) published by HUD in the
Federal Register.

(g) Local af)proval. {1) Where an
institution of higher education is the
applicant, each unit of general local
government where an activity is to take
place must approve the activity and
state the activity is not inconsistent with
its community development plan or
program.

{2) Where a state is the joint applicant
and it proposes to carry out an activity
within the jurisdiction of one or more
units of general local government, then
each such unit must approve the
activity and state that the activity is not
inconsistent with its community
development plan or program.

(3) These approvals and findings must
accompany each application and may
take the form of a letter by the chief
executive officer of each unit of general
local government affected or a
resolution by the legislative body of
each such unit of general local
government.
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(h) NOFA contents. The NOFA will
describe any special objectives sought to
be achieved by the funding to be
provided, including any limitations on
the type of activities to be funded to
achieve the objectives of the selection
criteria, any limitations on the type of
eligible applicants, and points to be
awarded to each of the selection criteria
and any special factors to be evaluated
in assigning points under the selection
factors to achieve the stated objectives.
The NOFA will also state the deadline
for the submission of applications, the
total funding available for the
competition, the period of performance
and the maximum and minimum
amount of individual grants. The NOFA
will also state if HUD will use the
various possible levels of competition:
National and/or regional; entitlement
areas vs. non-entitlement areas; and
states or units of general local
government/institutions of higher
education vs. institutions of higher
education with a demonstrated capacity.
The NOFA will include further
information and instructions for the
submission of acceptable applications to
HUD.

(i) Selection criteria. Each application
submitted under this section will be
evaluated by HUD using the following
criteria:

(1) The extent to which the applicant
addresses the objectives published in
the NOFA and demonstrates how the
proposed activities will have a
substantial impact in achieving the
objectives.

2) The extent of the needs to be
addressed by the proposed activities,
particularly with respect to benefiting
low- and moderate-income persons and
residents of colonias, where applicable.

(3) The feasibility of the proposed
activities, i.e., their technical and
financial feasibility, for achieving the
stated objectives.

{4) The capability of the applicant to
carry out satisfactorily the proposed
activities in a timely fashion, including
satisfactory performance in carrying out
any previous HUD-assisted projects or
activities.

(5) The fair housing and equal
opportunity record of the community as
indicated by previous HUD monitoring/
compliance activity.

. (j) Selection discretion. HUD retains
the right to exercise discretion in
selecting projects in a manner that
would best serve the program objectives,
with consideration given to the needs of
States and units of general local
government and institutions of higher
education, types of activities proposed,
an equitable geographical distribution,
and program balance. The NOFA will

state whether HUD will use this
discretion in any specific competition.

(k) Certifications. (1) Certifications
required to be submitted by applicants
shall be as prescribed in the NOFA.

(2) In the absence of independent
evidence which tends to challenge in a
substantial manner the certifications
made by the applicant, the required
certifications will be accepted by HUD.
If independent evidence is available to
HUD, however, HUD may require
further information or assurances to be
submitted in order to determine
whether the applicant’s certifications
are satisfactory.

(1) Comprehensive Housing
Affordability Strategy (CHAS). An
applicant that proposes any housing
activities as part of its application will
be required to submit a certification that
these activities are consistent with the
CHAS of the jurisdiction to be served.

“(m) Citizen participation. The citizen
participation requirements of §§ 570.301
and 570.431 are modified to require the
following: The applicant must certify
that citizens likely to be affected by the
project regardless of race, color, creed,
sex, national origin, familial status, or
handicap, particularly low- and
moderate-income persons, have been
provided an opportunity to comment on
the proposal or application.

(n} Environmental and
Intergovernmental Review. The
requirements for Intergovernmental
Reviews do not apply to these awards.
An environmental review in accordance
with 24 CFR part 58 must be carried out
by the state or unit of general local
government when it is the applicant.

. HUD will conduct the required

environmental review when an
institution of higher education is the
applicant.

Dated: December 1, 1993.
Mark Gordon,

Deputy Assistant Secretéry for Community
Planning and Development.

[FR Doc. 93-31651 Filed 12-28-93; 8:45 am)]
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DEPARTMENT OF THE TREASURY
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26 CFR Part 1

[FI-72-93]

RIN 1545-AS30

" Mark to Market for Dealers In
- Securities

AGENCY: Internal Revenue Service {IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations to provide guidance
concerning the meaning of the statutory
terms “‘dealer in securities,” *‘held for
investment,” and “‘security.” This
guidance will enable taxpayers to
comply with the mark-to-market
requirements of section 475. The text of
the temporary regulations also serves as
the text of these proposed regulations.
This document also provides notice of
a public hearing on these proposed
regulations. .

DATES: Written comments must be
received by February 28, 1994. Outlines
of oral comments to be presented at the
public hearing scheduled for Tuesday,
April 12, 1994, at 10 a.m. must be
received by February 28, 1994.
ADDRESSES: Send submissions to:
CC:DOM.:CORP:T'R (FI-72-93]}, room
5228, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be hand
delivered to: CC:DOM:CORP:T:R (FI-
72-93), Internal Revenue Service, room
5228, 1111 Constitution Avenue NW.,
Washington, DC 20224. The public
hearing will be held in the Auditorium,
Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC 20224.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Robert B.
Williams at (202) 622-3960 or Jo Lynn
Ricks at (202) 622-3920; concerning
submissions and the hearing,
Regulations Unit, (202) 622-7190 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in this not